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TO THE
RIGHT HONOURABLE

ALEXANDER,

LORD LOUGHBOROUGH,

LORD CHIEF JUSTICE OF HIS MAJESTY's COURT
OF COMMON-PLEAS, .

MY LORD,

Beg leave to folicit your Lordfhip’s pro-

. tetion to a Work, which, if the
writer’s abilities were equal to the fubje&t,
might be ufeful to that Profeflion, of
which your Lordthip is a diftinguifhed or-
nament. - )

When I confider how nearly connected
the Law of Eletions 13 with the freedom
of Parliament, and that your name is
confpicuous in that illuftrious number,
who formerly fupported, with fo much
fpirit and perfeverance, the conftitutional
freedom of eletion, I flatter myfelf, there is

peculiar propiiety in my requefting your fa-
A4 vourable



DEDICATION

vourable notice of an endeavour to afcer-
tain the principles by which that law is
- admisiffered. -

Though your Lo*dfhlp is now ralfed
above the fphere within which the Elettion
Judicature 1s exercifed, I have no doubt but
‘that the fame talents which led to this
elevation, will at all times maintain an in-
fatution- fo neceffary: to the freedom of
Parliament ; that:if-it. fhould be thought
neceflary to propofe any additional improve-
ments to the new Tribunal, they will find
in the Houfe of Peers an able and en-
hghtened fupporter - your Lerdfhip;
and that the fame care with which your
Lord{hip prote&ed its firft beginning, will
attend its progrefs to pe;rfeéhon

._-.J ..

1 have the Honour to be,
Your Lorpsuip’s moft obliged,

And obedient Servant,

fnnerTcmplc, V
]muary 26, 1785 -

4L Luders.
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J YHE public benefit derived from the ope:
ration of Mr. Grenville’s act is univerfally
acknowledged : A numerous feries of decifions
made in the judicature created by that law, has
introduced a fyftem of order into the trials
of eleftions; and the experience of fourteen
years has réconciled to the inftitution, fome of-
thofe who were formerly moft adverfe to it
Bur the effe& of thefe decifions would be very
limited; and gradually loft, if memorials of themt'
were not recorded and preferved. The public
is on this account much indebted to Mr. Douglas
for having engaged in the tafk of reporting the
proceedings. of eleftion Committees : His va-
luable work contains many examples of the
good effeéts of the new judicature, and leaves
us to regret that his place was not fupplied in
the feflions next after the ‘general eleGtion in
1780,
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1780. The contefts of that year gave rife to
many important queftions of ele&ion law, and to
many wife decifions upon them, the good effeéts
of which are, I fear, chiefly confined to the par-
ties concerned. The few Cafes of this period
that have been publithed by Mr. Philips, contain
a very fmall part of the number then deter-
mined. -

The general ufec and reputation of Mr.
Douglas’s colle&ion encouraged the to report
the Cafes of contreverted eleftions, determined
in the prefent Parliament. The following work
is only the firft part of my undertaking, and
contains the Cafes of the laft feflion. If its re-
ception with the public thould be favourable, 1
fhall continue it. My obje& in attending the
Committees was, from the beginning, to publifh
their proceedings : I am therefore anfwerable to
my readers for the errors they may difcoverina
book that was always intended for public ufe.
In the execution of it, I have generally followed
the method pradtifed by Mr. Douglas, becaufe it
feemed to me the fitteft poffible for the fubjedt;
and I acknowledge my obligations to him for
having marked out fo juft a courfe in ways

—nullius anté
Trita_folo

and where fome guide was wanting to fupply the
place of experience.
’ I hope
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" 1 hope no perfon will be led by the foregoing
paffage to draw a comparifon between the two
publicatiens ; it muft be too obvious that mine
will fuffer by it. However, I can affure thofe
who. have béen ufed to expe&t fatisfation to
their vefearches in books. of this fort, that I have
fpared no pains (as far as time would permit) to!
be corrett. By the indulgence of the counfef
and agents. in the feveral caufes, I have had an’
opportunity of comparing my own notes with
their papers, and of reviewing the feveral fub-
je&ts in converfation where any doubts required
it: I have alfo been favoured with a perufal of.
the clerk’s minutes:: And to all I take this:op-
portunity of acknowledging my obligations.

Wherewer reference has been made to cafes:
in the Journals or Law books, I have always
examined them -myfelf; and I can venture to fay
that there is not a fingle reference to any of
them in the follewing compilation, which I have-
not perufed, in order: to ftate with accuracy.
Where the fubjedt has led my inquiries further,’
I have fubjoined the refult of them in my notes
at the end of each cafe. - _

I have been lefs minute in ftating the formal-
parts of the proceedings, becaufe' Mr: Douglas’s
werk has already’ publithed full information
upon that fubjett; and I have often taker the-
liberty tq arrange the feveral matters of a caufe

) ~ a little
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a little differently from their original ftate, id
the -manner which feemed to me moft proper
for underftanding the principal queftion.
Although feveral of the Committees of the
laft feffion were fitting at the fame time, yet it
generally fo happened that no two points of ar-
gument were at the fame time going on in two
together ; where I was not able to hear the evi-
dence n all, 1 read the clerk’s minutes after-
W@.'tds.‘

‘With refpe to the CAses of this volume, it
may be ufeful to give fome preliminary ‘account.
I am fenfible that my report of the Case of
PoxTeFRACT Will by many be thought unfatis-
faétory. In the beginning of it I refer the reader
to Mr. Douglas’s report of the fame cafe ; and
in faét I confider mine as only an appendix to
his. This Committee being the firft of the
Sefion, and fitting only three days, concluded
: thcir inquiry before any other was opened; on
this account it engaged my whole attention, and
it was then my defign to have given a full ftate
of it: I have altered that opinion fince, not from
indolence, but from a full confideration of the
fubje&, which induced me to make the obferva-
tion in page 4. of this Cafe, and to at accord-
ingly.

'y ‘ I believe
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I believe the Case of Ipswich is the hrff
under the new judicature, in which the merits’
of the eletion have depended folely-upon the
ftatute 7 & 8 Will. IIL. ch. 4. (called the Treat-
ing A&): It has alfo this advantage, (béfides
that of containing a queftion of bribery,.fimple
and unqualified) ‘that the.faéts of the cafewetd
chiefly admitted, and occafioned little or no: dif
pute between the parties. -In moft of the cafes6f
general bribery,thegueftionhaseither beeninvolv-
ed in'difputed falts, or has been mixed with other
queftions upon which the partics have advinted
their- claams concurtcntly . SRR

It often happcns in thc trlal of c.lc&nons,»dm _
the grounds of the decifion are not afcertgined:
This defe; it muft be owned, is.almolt pecu:
liar to that: jurifdi&tion in which they are tried,
and materially obftruéts their ufe as-precedents,
If this fault Thould be-imputed to the -Case of
Mitcuerr, Iam'apt to think I fhould not have
-mended it, by ftating the proceedings more at
‘length, in order to have enabled the reader to
have formed conjetures upon what the princi-
ple of the decifion may have been; or if I had

“ventured my-own conjeftures upon the ‘fame
-bafis. - But fuch cales fometimes contain’ other
pleful matter leading to the final refolutigns:
And although the talk of reporting them: may

' : be
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be irkfome, and their ufe contraéted, théy do
not thereby prevent the attainment of fubftan-
tial juftice to the parties.

Almoft every queftion that can arife in bo-
soughs of burgage-tenure, was agitated in the
€CaseE of DownTton. All thofe upon which
poecife determinations were given, I have en-
deavoured to ftate correitly and diftinctly.

‘It would be in me.a great prefumption, to
give any opinion upon thofe dcterminations;
but I cannot let my account of this cafe go forth
“to the public, without paying my tribute of ap-
plaufe to the members of this Committee; for
the diligent and deliberate attention with which
they perfevered fo long, through a tedious, un-
interefting, legal inquiry ; for the diftiné&t deci-
fions they gave upon every queftion, and for
the anxiety they fhewed upon all occafions to
decide according to the beft authorities. An
‘example, fo honourable, held forth in the be-
ginning of a Parliament, .if followed as it de-
ferves, would produce in a fhort time all that is
wanting to form a code of parliamentary law,

The Case of BEDFORDSHIRE contains many
‘wfeful arguments upon thofe technical diftin&tions
which the ufage of the Houfe of Commons
"has raifed ip cledtion pefitions. The dedifion

' of
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of this Committee has extended the diftin&ion
of Cafes relating only to the Return, further
than any I have feen in the Journals. I have
not had leifure to examine all thofe in which
particular circumftances have furnifhed occafion
for a previous inquiry into the Return; I be-
lieve there are mqre than thirty of this fort,
Thofe I have feen, lead me to think, that the
diftin&ion was at firft adopted upon no fettled
principle, and perhaps to ferve a turn ; and that
the probgble lofs of the dxﬁm&lon by extending
its application, will be a confequence beneficigl
to the law of Parliament. '
- The legal principle of diftinguithing between
the right and the poffeffion, to which the parlia-
mentary procccﬂmg is faid to be analogous, is a
}gﬁ: one in Weftminfter-ball, and its exercife
there is confiftent with the pnpclplc becaufe
by the rules of law flowing out of‘the feudal
fyftem, different forms of rea] ations are infti-
tuted for obtanmng juftice ; and a regular body of
Jaw has been eftablithed (whether the caufe or
the effe& of thefe forms I know not) adapted ta
thefe feyeral actions. Butina judicaturc where-
in only qne form of obtaining juftice is prac-
tifed, and where the fit is confined to one ob-
je&, there can be no goad reafon for maintains
ing this dxftm&lon ; it tends only to double the
ﬁ.ut, or at leaft to diyide it for the purpofe of
obtaining
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‘obtaining the fame end in two feveral ways:
‘Whereas in the legal fuit theobjeéts of thefeveral
adtions, are effendally different. But, in ano-
ther point of view, this analogy is quite out
of the queftion ; when it is confidered that the
diftin&tion of right and poffefion is applied to a
fubje& which ought not to be regarded as a
property in any fhape, but mercly as a ja*zme of
teprefentation.

" But, further,—the praéhcc of the Houfe of
Commons upon this fubje is inconfiftent. In
double returns,- there is certa‘fnl‘y ftronger rea-
fon for inforcing the diftin&ion than in any other
‘cafes 5 yet in them'it is not fo pra&ifed. The dif-
tin&ion exifts, it is true, but never occafions
two caufes ; it may occafion two different inqui-
rics in the fame caufe' (of which the cafe of
Downton is an inftance) and may oblige the
partxcs to change their formular charalers in
“thc fuit; but it extends no further. "It is re-
markablc, that before the ftat. 10Geo. III. ch.
16. when the Houfe exercifed an arbitrary power
in the trial of ele@ions, they very feldom prac-
tifed this diftin@ion in double returns. The
whole cafe was generally referred to the Com-
mittee of privileges and elettions, who confi-
dered the whole as o7¢ caufe, though they fome-
times made partial reports to the Houfe, in the
manner of mtcrlocutory judgments, in the courfe

of
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of their proceeding. But this was in comtpliance
with the fundamental principle of reprefentation,
that the Houfe fball be full, and that of two fets of

members for the fame place, the Houfe might
not lofe the fervice of both. '

The Case of CorcuesTER i curious, be-
caufe it is the firft-of its kind. The queftion is
unmixed with fa&; and the determination ex-
prefles a legal opinion upon the orders of the
Houfe relating to the qualification for a feat in
Parliament. There was an inaccuracy of ex-
preffion in the final refolution of this Committee
that gave occafion for cenfure: It is much to
be wifhed, that thefe matters of form were fo
framed, as to fecure thém from obje&tion in the
Houfe. The negle& of this formality tends to
give the Houfe at large an authority in contro=
verted ele@ions, from which, it certainly was the
obje& of Mr. Grenville’s a& to exclude their
moft indire& interference.

With refpe@ to the Cask of ILcmEsTer, I
have little to fay; perhaps I ought to apologize
for inferting an account from whence fo little of
the caufe can be colleGted; but the nature of
the cafe muft be my excufe. As my principal
objet in compiling thefe Reports; has been to
make them of profeffional ufe, I have omitted

a ‘ in

<.
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in all of them, fuch details of evidence and ar-
guments, as did not lead to.a precife underftand-
ing of the decifion. Some readers will perhaps:
hereby complain of the lofs of feveral ufetui
and able arguments of counfel, and the curio-
fity of others may be difappointed in fearching
_for the hiftory of .an ele&ion : But I could not
gratify ecither, without rifking the cenfure of,
thofe for whofe ufe my labours were chiefly-
intended.

I have thus gone through the feveral cafes
now prefented to the reader : Whatever views
of -perfonal advantage I might have in this pub-
lication, I am. willing to belicve that another
and higher motive has had fome fhare in dj-
relting it. The jult and impartial adminiftration
of juftice in the decifion of thofe claims, which
give a voice in the favourite feat of our Legil-
lature, is deeply interefting to. every Englith
fubjett. A principal means of attaining this
end, is to preferve memorials of thofe decifions.
Although the conftitution ‘of that tribunal of
which I am writing is fuch, that precedents.
cannot, from their nature, have the fame au-.
thority as in other courts of juftice, ftill they
muft bave their ufe; for according. to the re-
fpeét paid to them, will the authority of the
Court be refpected by the people. Power alone,
will not have thiseffect ; it muft be gained by

' degrees,
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degrecs, as the regularity of fyftem bccomcs'
eftablithed; to which a conformity of ]udgmcnts
is abfolutely ncchTary .

It is not to be wondered at, that in the be-
ginning of any inftitution, its proceedings fhould
be irregular ; inftances of this have offen hap-
pened in ele@ion Committees ; the cafe of Pon- ‘
tefra&t is a remarkable one. But 1am fo far
from thinking the number great in which a
contrariety of opinion fhews itfelf, that I rather
wonder there are fo few. It is in my mind ex-
traordinary, that the fhort experience of four-
teen years fhould have produced fo much regu-
larity. A long courfe of ages, together with a
total feparation of law from fa&, and the ad-
vantage of fpecial pleading to afcertain the point
in judgment, were not able to preferve our or-
dinary courts of juftice from continual clathing
and contradi&ion, till within a century paft.
Every one converfant in our law reports, muft
have obferved, how little certainty prevailed in
the common fubje&s of litigation in Weftminfter-
Hall, till the latter end of the laft century.

The unfettled ftate of our government, and
the dubious ftation of the judges in former pe-
riods, contributed to this, no doubt : But now

that both thefe are durably fixed, and the ordi-
nary adminiftration of jultice i¢ become certain
and uniform, what fhould prevent the famg
a2 uniformity
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uniformity from communicating to every branch
of the judicial fyftem? )

In' our conftitution, the adminiftration of
juftice is an integral part. Although that branch
of it which belongs to Committees of the Houfe
" of Commons, is feparated from the general

fyftem ; yet as it gives admiffion into one order

of the legiflature, it is intimately conne&ed with

the conftitution, and ought therefore to be di-

re&ted by conftitutional principles. How im-

portant then is the duty to which members of

thie Houfe of Commons are called in the exer-’
cife of this judicature? Topreferve and ftrengthen
the fpirit of the ftatute by which it was created,
thould be a primary objet with every man who
withes to fecure the freedom of Parliament.
A fenfe of the benefits refulting from a collec-
tion of the decifions in this judicature, operated
ftrongly upon my mind; and induced 'me,
though unequal 'to the tafk, to undertake it,
when declined by others of greater abilities.
Mr. De Lolme, in his admirable book upon
the Englith conftitution, calls Mr. Grenville’s
A& “one of thofe vifories which the Parlia-
ment, from time to time, gains over itfelf; in
which the members, forgetting all views of pri-
vate ambition, only think of théir intereft as
Jubjects.” ‘There is no reafon to fear that the
fame principle will not dire& the additions
. C " which,

1
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which, it is faid, are intended to be made ta
this ftatute in the courfe of the prefent feffion.
I hope it will not be deemed prefumption, if,
upon this occafion, I venture to fuggeft a few
hints for its improvement ; whatever opinion
they may raife of my judgment, I am confcious
that they proceed from a good intention.

1. I have heard many perfons object to that
part of the inftitution of fele¢t Committees,
which allows of Nominees. Perhaps the mode
of nominating them by the parties is defetive =
But the inftitution itfelf feems admirably calcu-
lated for infuring the ‘prefence of fome expe-
rienced perfons in the court. Without it, a
whole Committee, or the gréatcr part, might
often be formed of young members ; more ef-
pecially when it is confidered that thofe mem-
bers, (much to théir honour) are the moft
regular in their attendance.

2. According to the ftatute in queftion (fe&.
6.) no member who has voted at an eletion
complained of by petition, can make one of the
fifty-one members out of whom a Committee is
chofen: It would be difficult in this manner to
obtain a Committee for a Weftminfter eletion,
%n which city fo many of the members refide
and poflefs the right of voting. Hereby the bu-
a3 fnefy
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finels of the Houfe might be fufpended many
days Thus the neceflity of the cafe feems to

require an cxccptlon in this inftance te a very
]uﬁ rcgulatlon '

3+ The power given to the Committees for
preferving order and inforcing obedience is
indire&, and to be exerted by means of a
fpecial report to the Houfe for the purpofe.
X a witnefs fhould.appear to be grofsly per-
Jurcd in their prcfcncc, they cannot fend him
to prlfon without applying to the Houfe for an
ordcr In the mean time the witnefs may run
away and fecrete himfelf. I am not aware of -
any objedtion to an exercife. of the power of
committing for contempts, dire&ly, and in the
firft inftance by the committee. I think they
riﬁght be trufted with this power as fafely as
commiffioners of bankrupts.

4. If the Committee fhould determine a
petition to be vexatious and frivolous, they can-
not redrefs the party grieved, otherwife than by
a fpecial report to the Houfe. The method for
ébtaining fatisfaltion by a vote of the Houfe is
troublefome and uncertain; befides which, it
tends to open the proceedings of the Committee
to an examination in the Houfe, and thus indi- ~'
re@ly to give the Houfc at largc a luufdléhon

over
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over the eleftion. It feems to me that the Com-
mittee itfelf would exercife the power of award-
ing cofts to the party grieved, with more regu-
larity and 'fatisfa&ion.

5. On thofe days which aré appointed for tha
ballottitig fof 4 fetét Committee, the Houfc
cannot prévioufly enter on any bufinefs béfides
the fwearing of members. It might be
convenient to add to this exception, the receiv-
ing reports from other Committees, and giving
the orders which they may require of the Houfe
for the condué® of their bufinefs.” I have known
fome very injurious dclays occafioned by the
want of.an opportunity to make particular re-
ports to the Houfe on thofe appointed days,
when ‘the Houfe has adjourncd for defe& of
mcmbcrs.

6. Although no bad confequence has .yet
happéned from the regulation of fe&. 24. of the
ftatute, whereby, ¢ in'cafe the members of the
Committee bé reduced unavoidably'by death or
.otherwife, to a number lefs than thirteen, and
fo thall continue for three fitting days, the Com-
mittee becomes sp/o fal#o diffiolved and all its
proceedings void ; yet I canpot hclp thinking it
would be proper to moderate the rigour of this
claofe, In the courfe of a long tnal (m which

: a4 - the
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the inconvenience would be the moft feverely
fclt) this diffolution might eafily happen. In
the cafe of Worcefter it was very much appre-
hended, when the inquiry; which had lafted feven
weeks, was near concluding *, I thould think
the parties in fuch cafe would prefer the ‘incon-
yenience of a contra&ted number of judges, to
the.enormous ¢xpence of renewing a long con-

¥°.ﬁ' .

7. During the prefcnt ftate of parties, and
whnlc ¢ griefs are green,’ it mlght be dangerous
to enter upon fuch an improvement of the fta-
~ tute, as the Weftminfter Petition in the begin-

fiing of this Parliament fhews to be neceffary,
It cannot be depied,ihat the ﬁrﬁ;princ‘iplc of the
. ftatute and the main defign of its author, were
to exclude the Houfe at large from the cogni-
zance of ele@ions. The unprecedented return
for this city has .at once fet afide the act: At
lcaﬁ theCourt to which the right of interpretation
‘belonged, underftood it fo. The operative weeds
of the firft fection of the ftatute being ¢ eletion
orreturn of a member,’ it was faid that as no
¢ member” was retyrned, the ftatute had na
operation. Yet when thefe words are compared
with thofe of the_ 18th feftion, ¢ the Committee
—fhall try, the merits of the return, or ele@ion,
pr both”—a different conftrucion feems capa-

* Seé 3 Doug, Ele& 380, bl
c
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ble of fair argument. This circumftance re-
ftored the old jurifdiction in fome meafure to the
Houlfe, at a time of all others moft unfit for it;
when the ferment of parties was at the higheft,
-and particularly direted to the point in queftion.

The conttitutional freedom of Parliament calls
for fome method of refcuing Mr. Grenville’s
act from the vezo of a returning officer.

The confequence of this interpretation has
produced a nugatory Court of Eafe to the elec-
tion judicature, in which the changes of three
feafons have paffed away in unremitted conteft,
without effeting any real change in the ftate of
the eletion; and leave the candidates in the
beginning of a fecond feffion, in the fame uncer-
tainty with which they began the firft.

8. It is much to be withed that fome method
were taken to prevent a declaration of the opi-
nion of the Houfe upon eletion petitions, before
they are duly opened in the proper judicature,
The Cafe of Bedfordthire will certainly fuggeft
a proper remedy for this defect: But on this
fubje® too, I am fearful to enlarge, for the
reafon above faid to be applicable to the cafe of
Weftminfter, .

9. It muft have occurred frequently to thofe

who have attended clettion Committees, that
3 many
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- Perfons not verfed in parliamentary hiftory,
who judge of the Houfe of Commons by their
own experience, will hardly believe that the
name criginally given to the ele@ion Committees
was occafioned by their being obliged to con-
tend for the liberty to try their own eleions ;
a right which the King and Lords at that time
denied them, and therefore thcy called the court
xal efoxm “ a Committee of privileges.”

" Many of thofe difputes which in the laft cen-
tury difturbed the whole tranquillity of the ftate,
are not intercfting enough to engage even the
curiofity of the prefent generation. But the
effeds of them remain in daily practice, in forms
and ceremonies almoft unobferved by the per-
fons who are continually engaged in them. Thus
the Commons in the beginning of every Seffion,
ftill appoint a grand Committee for Religion, a’
fecond for Grievances,a third for Courtsof Fuftice,
and a fourth for Trade, to fit regularly four days’
in the week ; though I believe very few befides
the-Speaker and Clerk of the Houfc, know that
fach Commlttces cxxﬁ

- 10. Pcrha.ps the prcfcnt and next following
obfervation, may be thought to relate more pro-
perly to the orders of the Houfe, than to the-
ftatute. I believe.in every feflion next after a

general
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general eleion, groundlefs petitions have been
prefented, merely for the purpofe of blocking
up feats ; for no member can vacate his feat,
when his eletion is complained of by petition.
‘The petitioners in fuch cafe run the chance of
a fubfequent compromife, or of the expiration
of the feflion before their appointed day arrives.
The profpect of a refolution determining the
petition to be vexatious, is too remote to pre-
vent this evil : Perhaps it might be prevented
by making an order, impowering the fitting
member to call upon a petitioner under fufpi-
cious circumftances, to give fecurity for the cofts
in cafe of a future refolution of vexation ;
or to renew his petition in the fubfequent fef-
fion, if not heard in the firft. The Houfe has
exprefsly refolved, that a petitioner may be a
candidate for any other place ; in which refpett
he has an advantage over the fitting member
petitioned againt.

11. There is a refolution of the Houfe an-
nually pafled, whereby lifts of voters objeCted -
to muft be mutually exchanged between the
parties in county ele&tions; the principle of this
regulation extends equally to boroughs, of
which fome contain a greater number of voters
than many populous counties. I have heard

of
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of cafes in which the order has been evaded by
delivering lifts of double or treble the number
of perfons really objeéted to. It might be pro-
per, not only to extend the rule to boroughs,
but alfo to impower Committees to punifh an
evafive compliance with it, by an allowance of
cofts to the party grieved. There are inftances
in the Journals, in which the HS\;’fc has made
an order for the ekchange of lifts in Zorough
eletions, and has infifted upon a bond fide obe-
dience to it ; as in the cafe of Harwich, 8 June
1714. in 17 Journ. 672.

Ifear I thould jultly incur cenfure, if with
my flight experience, I were to extend my ob-
fervations further. The foregoing are a few
only of thofe which bave occurred to me on
this fubje&. 1have ventured to ftite them with
the more confidence, becaufe they are not my
opinions alone, but thofe of others to whofe au-
thority refpect is due.

As Ihave faid before, fome time muft necef-
farily elapfe before this new Inftitution can form
a regular fyftem for its dire@ion. In the mean
time nothing can tend fo effe@ually to give dig-
nity and refpeét to it, as a regular attendance of
the members. The fervice on eleftion Com-
mittees is often difficult, and fometimes burthen-

fome ;
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fome ; but the labour muft be amply repaid to
a generous mind, by reflefting, that a proper
difcharge of it, tends more than any other, to
firengthen that branch of the legiflature from
which the conftitution has derived all its force
and beauty.

Fan. 25, 1785,
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Page 44. line 17. read by whick this
101. line 5. from the bottom, read ilufrations of
148, line 19. read Devifees
157. line 6. read in pofibility only
253. line 2. from the bottom, read grantor
254. line 3. from ditto, read grantor
299. line 18. read Kaims's
348. line 1. read amendment there,
At the bottom of Page 263. add the following reference, viz.
See the Cafe of Cardigan, g Doug. Eleél. 188, 206. and the fol-
bowing pages.
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The Committee was chofen on Thurfday, the 18th
of June, and confifted of - the following Members :

Sir William Leman, Bart. Chairman,
Lord Apfley.

Sir James Langham, Bart.
Woatkin Williams Wynne, Efq;
Hon. John Somers Cocks.
Clement Tudway, Efg;

Lionel Darrell, Efq;

Sir Edward Littleton, Bart.
Harry Burrard, Efq;

Robert Fanthaw, Efq;

Lord Compton.

Right Hon. William Pitt.

Penn Afheton Curzon, Efq;

NoMINEERS,
OFf the Petitioners,
Lord Mulgrave,
Of the Sitting Members,
Right Hon. William Windham Grenville.
. PETITIONERS, ’
Hon. William Cockayne, and John Walfh, Efg; and
certain EleQors of the Borough of Pontefract,
Sitting Members,
John Smyth and William Southeron, Efgrs,
CoUuUNSEL,
For the Candidates Petitioners,
Mr. Wilfon and Mr. Piggott,

For the Eletors,
Mr. Chambre.
For the Sitting Members.
Mr. Cowper, and Hon, Mr, Erfkine.
I



Qf the BOROUGH of
PONTEFRACT.

A HEN the Committee met on fri~

day, the gth of june, the peti~
tions were read *; as they originated with
the party oppofite to thofe who had been
the petitioners in the preceding contefts for
this borough, they fet forth the contrary
«claim to that of the former petitions ; but,
the queftion was the fame, and was fo
confidered by the counfel in their argu-
ments, in which they endeavoured to en-
force and illuftrate thofe formerly em-
ployed. As thefe are fully ftated in Mr.
Douglas’s Report 4 of the cafe of Ponte-

® See Votes 25 May, p. 28, 29.
+ 1 Doug. Ele&. 379.

B2 fract,



4 C A'S. E L

frat, I have thought it more proper tq
omit a particular account of them, than
to fill my pages with matter which muft
Jook like a repetition of what the public
~ has already received from an abler pen. The
circumftances of the cafe, as delivered in
evidence, were the fame (with an exception
of no great moment hereafter mentioned)
and the conclufion was drawn from the
fame premifes, :

The decifion of the Committee whq
tried this caufe in 1775 (A), having con-
firmed the burgage right of voting, that
right was not difputed at the general elec-
tion next following in 1780; but a va-
cancy having happened in the beginning of
the year 1783 *, the eletion to fupply it
was contefted by two candidates upan the
ftrength of the two interefts, which had -
contended in 1774 ; Mr. Nathaniel Smith,
who ftood upon the burgage right, was
returned to Parliament ; Mr. John Smyth,

* Lord Gallway, one of the members, took the
Stewardfhip of the Chiltern hundreds, in order to va-
cate his feat. ' ' '

+ It came on February 13th, 1783.

- wha
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whoftood upon theright of the inhabitants;
petitioned againft his elettion ; the com3
mittee who fate upon this petition,:deters
mined * in favour of the petitioner and of
the inhabitants, i. e. contrary to the de+

* termination of the former Committee.. At

the laft eleftion the fame interefts con-
tended agam ; three candidates ftood upon
the right of the inhabitants, Sir Rowland
Winn, and the two members returned;
and Mr: Walth and Mr. Cockayne upon
the burgage right. The numbers on the
poll were, for ‘
Sir R. Winn 1677 -
Smyth 362 }voﬁng as inhabitants,
Southeron 197
Walth 128 }voting as burgage te-
Cockayne 128§ nants. '

After the readihg of the petitions, when
the counfel for the petitioners were pre-
paring in the ufual courfe to addrefs the
Committee, the parties were directed to
withdraw, and when called in again, were
atked by the chairman, "« If the entries in

* See Votes 11 April 1783, . ,
B 3 the
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the Journals of the 28th of May * r624,
. and 6th of February 4 1770, were to be
read]:” It was hereupon agreed by the par-
ties,that inorderto prevent confufion in the
_ -arguments,both the dboverefolutions{hould
. be read without prejudice to the queftion,
and without reading the ftanding order of
16Jan. 1773 5-6, that the whole cafe on each
fide might-be confidered at once.

~ 'The entries concerning the refolution of
1624, were read and compared with the
original manufcript Journals, by a gentle-
man converfant in that fort of ‘writing of
which they were compofed § : hoth were
found to agree(B).

That part of the evidence in which the
prefent cafe differed from that decided in
1775, was in the indentures of returns to
Parliament, and -in the teftimony of the
anayor and town-clerk of the borough:
In 1775, a feries of returns (C) was pro-
Muced from the earlief} times, but the re-

* 1 Journ. 714. 797- + 32 Journ. 653.
1t See 1Davg. Ele&. 380. ~  § See x Doug,
‘Ele&. 380.

turn
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turn of that election which followed the
determination of the Houfe in May 1624,
was not then to be found in the proper
office; and not being produced, it was
from thence inferred in argument, that
this return might probably contain fome
evidence of the right contended for by the
inhabitants ; and that therefore the argu-
ment drawn from the form of the returns
to their prejudice, had not a fufficient
formdation. This return had been fince
found in the Rolls chapel, and was now
produced to the Committee: It is dated
in 1623, and is in the fame terms with the
others of that period, purporting to be
made by ¢ the mayor, aldermen, and bur-
“ gefles (D).”

Seme doubt was hinted from the Com-
mittee, whether this return, made fo long
after May 1624, was that of the eleCtion
next following the refolution then pafied ;
the counfel for the petitioners faid, that no
eléCtion took place in the feflion in which
the caufe was decided, for the Parhament
was prorogued on the 29th, the day after
the refolution of the Houfe; in the inter-

B4 val,
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val, the King’s death occafioned a diffolu+
tion ¥, ‘and the return in queftion was
that to the new Parliament, fummoned by
Charles I. upon his acceffion.

The return to the prefent Parliament

. was produced, which ftates the eleCtion to
have been made by the inbabitants, and is
the firft return for Pontefract in whlch
the word inbabitants occurs.

Mr. Seaton the mayor, and Mr. Hep-
worth the town' clerk of Pontefract, were
examined on the part of the petitioners, in
order to fhew the conftitution of the bo-
rough from them it appeared, that the
corporation confifts of mayor, aldermen,
-and burgeffes ; that by the word bur-
gefs, they underftand ““ a perfon pofiefled
of a frechold of burgage tenure,”
which burgages ~ ‘amount to about
326 or more; that the aldermen are

* This Parliament never met again, but was con-
tinued by different prorogatlons till the King’s death,
which happened on the 27th of March 1625 ; the new
Parliament of Charles I. was fummeoned to meet on
the 7th of May following. :

t+ Called Comburgenfes in the charters,
chofen

~.
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chofen out of the burgefles, according to
" the direftion of the charters (E); that
none but the corporation derive or claim
any benefit from the rents belonging to
them ; that the corporation poffefs at this
day certain market ftalls or fheds, which
were granted to the burgefles of Pontefratt
by Henry of Lafci, earl of meoln, ;
1268 (F).

When the counfel for the petitioners
were going to call witnefles, to prove that
none but burgage tenants ever claimed to
vote at elections before the year 1768, the
counfel on the other fide faid, they would
admit this fact as far as any living witnefs
could prove it.

On one fide the minutes of the Com-
mittee, whlch fate upon this queftion in
1775 *, were read in evidence, and on the

other

* This Committee, before they came to the refolu-
tion upon the election, pafled the following, ¢ That the
¢ counfel be called in, and reftrained from offering any
¢ evidence touching the legality of votes for members
¢ to ferve in Parliament for the borough of Pontefraét,
¢ contrary to the laft determination of the Houfe of
¢ the 6th of Feb. 1770.” When the counfel were

informed
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other fide the minutes of the Committee
of 1783.

On Friday the 11th of June (on which
day the counfel finifhed their arguments)
the Committee

-Refolved, That the refolution of 1624
is a laft determination, under the act of
2 Geo. II. ch. xxiv. { 4.

After which they refolved, That the fit~

ting members were duly elected *.

informed of this, Mr, Lee for the then petitioriers told
the Committee, that he had nothing further to offer
on their part. After which, the Committee proceedeq
to determine, that the fitting members were duly cle&-
ed. The fubfequent Committee in 1783, came to na
previous refolution.

# See Votes, June 11, p. 190,

NQTES
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'Von THE CASS OF

PONTEFRACT,

YFIAGE 4. (A) The petition of :the burgefles elecs
P tors, recited in the votes of 25 May, 1784. p. 29.
fets forth the hiflary of the late contefts for this borough.
«=——% That upon a conteft in 1768, the return having
dbeen made by the freeholders of burgage tenure only,
.agreeable tothexonttitution and uninterrupted ufage of
-the borough, an attempt was made for the firft time by
.the then petitioners, and by perfons calling themfelves
sle&ors, to overthrow the right of eleion in the free-
holders of burgage tenure, and to eftablith-a right in the

inhabitants, houfeholders, refiants within the faid bo-
rough ; and that the faid petition was heard at the Bar of
the Houfe, on the6th of Feb. 1770; 2ad at the faid

hearing, two obfcure entries in two Journals, of the
28th of May, 1624, different in exprefion, were read,

counfel on bath fides were heard thereupon, and the
Houfe folemnly confidered the fame in a debate of many
<hours, when it was determined upon 2 divifion of 161
0 32, that the fajd two entries, appearing in two Jour-
nals of the fame date, fhould not be admitted to be read

.to the Counfel at the Bar as the laft determination of
4he Houfe, touching the lcgalig.y,af vgtes for members
T - £0
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to ferve in parliament for that borough ; and thereupon
the Houfe permitted evidence to be offercd to eftablith
the right of eleftion in the borough, and the counfel
proceeded accordingly to give evidence, that the right
of eletion for the borough of Pontefra& is in perfons
having a frechold of burgage tenure within the faid
borough, paying a burgage rent; and that witnefles
were examined, returns produced, and other evidence
given, to prove the faid right ; and feveral entries in the
“Journals of the Houfe, and reports from the Committee
of privileges and eleGions, touching ele&ions for the
borough of Pontefraét, were read ; and the Houfe, upon
the whole, refolved, ¢ That the right of eleGion for
% members to ferve in parliament for the borough of
% Pontefradt, .in the county of York, is in perfons
¢ having, within the faid borough, a freehold of burgage
§¢ tenure, paying a burgage rent ;”” and that at the third
election, which happened after the faid refolution, viz.
at the general eleGtion in 1774, the inhabitants, houfe-
holders, refiants within the faid borough, in open de-
fiance of that clear and recent determination of the
Houfe, repeated their attempt to overturn the ancient
contftitution of the faid borough, and deftroy the right
of eletion therein, by claiming a right to poll, but their
votes were rejected by the returning officer; a petition
was, in confequence, prefented againft the fitting
members, and referred to afele& Committee of the
Houfe, when the firft queftion before the faid Committee
was, whether the aforefaid entries in the two Journals
of the 28th of May, 1624, or either of them, or the
refolution of the Houfe of the 6th of February, 1770,
thould be read, as the laft determination of the Houfe
of Commons, touching the legality of votes for mem-

bers
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bers to ferve in parliament for the borough of Ponte-
fra&, within the intent and meaning of the A& of the
Second of George the Second, Chapter the 24th ; which
queftion was folemnly argued by counfel on each fide
before the faid Committee, who thereupon refolved,
¢ That the counfel be reftrained from offering any evi-
¢ dence touching the legality of votes for members to
« ferve in parliament for the borough of Pontefra&,
¢ contrary to the laft determination of the Houfe of the
¢ 6th of February, 1779;” and afterwards, upon the
queftion, whether the fitting members, who had been
returned by the freeholders of burgage tenure, were duly
eleted, decided the feats in their favour, conformably
to the right of eleGion eftablithed by the faid laft deter-
mination in the Houfe of the 6th of February, 17703 and
that at the next general eleCtion in 1780, all difputes con-
cerning the right of eleGtion feeming to be at reft, there
'was no conteft ; and that, at an eletion for one repre-
fentative in 1783, the difpute revived, a conteft enfued,
the return was made upon the burgage tenure votes
only, in purfuance of the laft determination in the Houfe
of the 6th of February, 1770, and the true conftitution
of the borough ; a petition upon the claim of right in the
‘inhabitants of the houfcholders, refiants, was prefented
againft the fitting member, and the fele&t Committee,
inftituted upon that occafion, decided the feat in favour
of the petitioner, rendering nugatory, in that inftance,
the laft determination in the Houfe of the 6th of Fe-
‘bruary, 1776 ; from the time of which decifion, to the
. ‘late diffolution of parliament, the two reprefentatives of
Pontefra& fat in the Houfe of Commons upon two con- .
tradiCory titles ; and that in confequence of that fuc-
"cefs, the fame perfons renewed the fame claim at the
general election.” ———

P. 4.
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P. 6. (B.) In the cafe of Pontefrad, reported by
Mr. Douglas (See his firft vol. p. 397.) and again upon
the prefent occafion, objeétions were raifed againft the
refolutions of 1624, from the apparent inaccuracy with
which they are entered in the journals, and from the:
loofe manner of keeping the journals at that time.
‘There are fome entries of the proceedings of the houfe
in that period, by which the effe& of this objection may
be removed ; by them it appears, that the Houfe paid
confiderable attention to the manner in which their
proceedings were regiftered, and revifed them fre<
quently ; fo that it is not probable, that the clerk thould
have preferved any miftakes in the fubftance of their re-
folutions. The entries I allude to are in vol. 1. p. 520,
673, 676, 683, 818, containing feveral orders of the
Houfe during the four laft years of King James I. and
firft of Charles I, for infpe&ing their Journal; in the
page firft cited, a Committee of feven members is ap-
pointed ¢ to furvey the clerk’s book weekly ;" fome of
the perfons named for this fervice, appear to have been
afliduous men of bufinefs in that parliament; the next
entry is of a fimilar Committee at the beginning of a
feflion ; in the third, it is referred to the Committee of
privileges to examine the manner of keeping the Jour-
nals; in the fourth, this matter is referred to ¢ the
Committee for furvey of the clerk’s book,” becaufe the
Committee of privileges have not time to attend to it ;
in the fifth, a Committee is appointed at the beginning
-of the feffion “ to perufe the clerk’s entries every Sa-
turday.” To an attentive obferver of the Journals of
this period, the informality of the entry of the refolution
conceming Pontefraty will not appear fingular : on the
' fame
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fame day-(May * 28th) in which this refolution paffed,
Serj. Glanville made nine other reports from the Com~
mittee of privileges and ele&ions, the account of which,
and of their acceptance by the Houfe, is given in a fi-
milar form to that of Pontefra&.

P. 6 (C.) The forms of the returns are different,
fometimes made by “ mayor, aldermen, and burgefles,”
fometimes by ¢ mayor and aldermen,” fometimes by
% mayor and burgefles;” in 1722 and 1729, by
¢ mayor, recorder, aldermen and burgefles :”” to many
of the indentures the common feal of the borough was
affixed. The earlieft return extant, in the 26th year
of Edward . is a curious example of the change which
the charafter of a reprefentative has undergone: The
fheriff of the county at that time returned all the mema
bers of his bailwick in a fchedule annexed to the writ;
in this fchedule, Robert of Bonburg, and Thomas Scot
arereturned for Pontefract, per manucaptores ; the theriff
could not truft them without pledges for their perform-
ing the burthenfome fervice impofed upon them. This
form was not difufed till the latter end of the fifteenth
century.:

P. 7. (D.) Somany inftances are to be found in the
Journals, of the inaccuracy of thofe who ufed formerly to
draw up the indentures of return, that we may readily
aflent te the obfervation of Serjeant Glanville, in his
Reports, p. 35t. < That the form of the indentures
made in the country by ignorant perfons, or tran{cripted
peradventure from fome borrowed precedent of another
borough, where the eleétion is different, are not con-
clufive to bind the parliament by any inference to be

-® 3 Joutn. 714, 797. ¢ See.alfo bis obfervationin p. 56
made
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made out of the fame.” This obfervation is juftified
both by antient and modern pra&ice.: In Windfor,
where a difpute on the right of voting was kept up
during almoft the whole of the laft century, between the
corporation and the inhabitants at large, the inhabi-
tants voted at an election in the third year of Charles I.
yet the return to that Parliament was in the ufual form
of their returns, by the corporation, and under the
common feal. See 10 Journ. 118, 254, 419. g Journ.
586, 646. 8 Journ. 292. 2 Journ. 47. Some of
the returns, however, purported to be made by the bur-
- "gefles and inhabitants.

In Aldborough in Yorkfhire, the difpute was between
the inhabitants at large, and a fele&t number of the
burgefles ; and the Houfe, 1 5th May, 1679, had refolved
the right in favour of the former; yet the returns next
after this refolution were made in the fame form as be-
fere < by the burgefles.” 10 Journ. 418.

In the cafe of Prefton, before the fele&® Committee
‘in 1781, the return of Sir H. Hoghton and -General
‘Burgoyne, who ftood upon the right of the inhabitants
againft the felect number of burgefles, and were eleCted
by them, was in the form of thofe preceding, « by
the mayor, bailiffs, and burgefles,” without any men-
tion of inhabitants. So in fome former eleions for
this borough, at which the in-burgefies voted, the re-
“turn was by < the ,mayor and bailiffs” only, without
any mention of the burgeffes:. there were nine re-

“turns in this form produced in evidence, from the be-
"ginning of the rcxgn of Gcorgc I. to the ﬁrﬁ of
George ITL; -+ . - . ws

- P.og. (E.) Ghnvxlle, in .his report of the cafe of

: ,Pontefra& (p. 140), mentions a charser of Henry IV,

to
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hthxs borough which, it was alledged in the argu-
ment on the prefent occafion, muft have been a miftake,
#s no fuch charter exifted ; and that the charter he re-
ferred to was one of Henry the VIIth. Among the
charters produced in ‘evidence to the Committee, wis
pne faid to be by Henry VII. in the fourth year of his
reign, "and received as fuch; but upon my exammmg
this charter afterwards (which I was enabled to do by
the favour of Mr. Walfh) I found it to be, in truth, the
charter of Henry IVth, mentioned by Glanville, and to
have been recited as fuch by infpeximus in a charter
of Edward VI, and another of James I. The miftake
arofe from an‘indorfement, in a very modern hand, on
the paper in which it was wrapped, calling it ¢ A char-
ter of Henry VIL.” The royal ftile ® of both thefe
kings being the fame, and the charter not having the
year of our Lord in its date, nor the numerical addition
of the king, it might, primi facie, belong to either
Henry. This king granted two charters to Ponte-
fra&t in the fame words, one in his capacity of Duke
of Lancafter, (to which Dutchy the town belonged)
and another, as King ; the charter now produced, was -
that under the Dutchy feal.

It was inferred, by the counfel for the petitioner, from
this fuppofed miftake of Glanville, that the fubject then
uynder the confideration of the Committee of which he
was chairman, had not been very attentively examined,
and that their conclufion reported by him, ¢ there be~
ing mo charter mor prefeription for choice,” had been.
drawn from 2 mifapprehenfion of the charters of the

* ¢¢ Henry, by the grace of God, King of England and of
¥France, and Lord of Iraland.® Byt Henry VII, ufed to add the
smunmber to his name.

C ' borough ;
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borough; but it appears that this Committee had in-
fpe&ted the above charter, and knew its contents.

~ P.g. (F.) The words in which this grant is made,
are thefe; confirmaffe dilectis burgenfibus & ho-
minibus noftris de Pontefralto omnes feldas quas ipfi
vel anteceflores fui levare poterint in foro & vafto noftro
¢jufdem villz ufque ad feftum apoftolorum Petri &
Jacobi »” to hold to them their heirs and fucceflors
for ever, yiclding yearly the accuftomed farm,

~

& .
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‘The Committee was chofen on Friday, the rith of
June (there being no Houfe on the 1oth for which
it had been appointed) and confifted of the following
members :

Alexander. Popham, Efq; Chairman,
John Peach Hungerford, Efq;
Sir Robert Lawley, Bart.
William Colhoun, Efqg;
William Willberforce, Efg;
Henry Duncombe, Efg;
John Thomas Ellis, Efq;
William Mainwaring, Efq;
John Moore, Efq;
“George Bowyer, Efg;
Robert Colt, Efq;
- Samue] Thornton, Efqg;
William Pochin, Efg;
NOMINEE,
Of the Petitioner, : -
John Strutt, Efg; - ‘
Of the Sitting Member,
" Sir George Howard, K. B.

PETITIONER,
Charles Alexander Crickitt, Efg;
Sitting Member,

John Cator, Efg;

CounsEl,
For the Petitioner,
Hon. Mr, Erfkine, and Mr. Piggott,

For the Sitting Member,
Mr, Cowper, and Mr., Rous. -
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HE Committee: met on Saturday,
, the 12th of June: The petition
ftates; That Mr. Cator had by himfelf, or
his agents, after the tefte of the writ, been
guilty: of a moft notorious and flagrant
attempt to bribe the corporation of Ipfwich"
to elet him, by offering a large fum of
money to them for that purpofe: That he
had in the fame manner been guilty of
bribing. the eletors of the borough by
promifes of prefents, and by treating; That
one of the returning officers was an avow-
ed agent of ‘Mr. Cator, and did by his di-
fe&ion’ corrupt the eleCtors to vote for
lum, in confequence whereof, many of
. C3 ~ them
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them did vote for him: That by thefe
means Mr. Cator had procured an illegal
majority of votes over the petitioner, who
would otherwife have been elected and re-
furned *.

The laft refolution of the right of elec-
tion in Ipfwich was read ; Itisin 16 Journ.
~ Pp- 478. 3 Feb. 1710.

Refolved, That the right of eleCtion of
burgefles to ferve in Parliament for the bo-
rough of Ipfwich, in the county of Suffolk,
is in the bailiffs, portmen, common coun=
cil 4, and freemenatlargenot receiving alms.

. Then the ftanding order of 16 Jan.
1735-6, was read.

‘The ftate of the poll as delivered in to.
the Corhmittee by the-town-clerk was, fox

Middleton 460
- Cator = 297
Crickitt 7

No objeftion was made to the ele&xom
- of Mr. Middleton. By the opening of

* See Votes 25 May, p. 34.

+ The Committee had ufed the word Commondity,
but when the Houfe agreed to their refolution, this
word was fubftituted in its ftead without & divifion.

2 : : the
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the cafe it appeared, that the petitioner
endeavoured to avoid the eleétion of Mr.
Cator, by proceeding upon all the charges
in the petition, and accordingly evidence
~ was produced upon all of them.

Upon the firft point the following fa&s
were given in eyidence :

The eleCtors of this borough are two
bailiffs, ten portmen, twenty-four com-
mon council men, and an indefinite num-
ber of ‘freemen; they have been for a
long time divided into two parties, diftin-
guithed by the names of blues and yel-
bws; at the head of the former are the
common council men, the latter is headed
by the portmeén. The yellows had been
predominant at the late elettions; Mr.
- Wollafton, one of the late members, had
been fupported by them, and being abroad
at the time of the late elettion, his bro-
ther, the Rev. Dr. Wollafton, propofed
him s a candidate upon that intereft. Mr.
Staunton, the other late member, declined
this election. Mr. Middleton was fup-
ported by the blues, on which intereft he
had faxled in the laft conteft.

C 4 The
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.. The laft election happened on Saturday,
the 3d of April: In the preceding week,
the blues had propofed to the yellows to
fupport Wollafton, if the yellows would
fupport Middleton, and thus fettle theic
differences 3 but this was rejected by the
yellows, who then had hopes of carrying
both members, and they perfuaded Dr.
‘Wollafton, againft his own inclination, to.
join with Cator, whom they had invited to.
ftand : about the fame time, the portmen,
who were told by Dr. Wollafton that hel
~ would fpend no money in the election,
afked him to withdraw his brother, . which
he refufed. Cator was at this time a
ftranger to the borough. .Qn the Monday
before the ele&tion, Dr. Wollafton, by ap-
pointment, met Mr. Cator at the houfe of
Mr. Cornwall, a banker in Ipfwich and
partner.in that bufinefs with the bailiff
Spooner. Heré thefe three held a converfa-
tion about the ele@ion: Cornwall, who had
before been told by Dr.-Wollafton, that
he wauld not fpend more than 3o0l. on
the. elettion, and had communicated
this to Mr. Cator, in this converfation
o DT faid
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faid -to Dr. Wollafton, ¢ he had eftimated
the expence at about 2000l. that Cator
was willing to advance 1700l. of this fum,
if Wollafton would anfwer for the remain-
ing 300l.” This being agreed to by thelat-
ter, Cornwall faid, “ if the expences were
to be paid.at his bank, he fhould expe&t a
depofit of themoney beforehand;” This was
likewife agreed to, and then they went
about the town on a _]omt canvas for Wol-
Iafton and Cator ; on the fame day Cator.
paid 1700l. intoCornwall’s bankmg—houfe,
on the next day, at Cator’s defire, the above.
agreement ‘'was put in wntmg and ﬁgned j
it 1s as follows :

o Mr Wolla{’con, by Dr Wo]]aﬁon,

“¢ depofits 300l. in the hands of: Mefiys.;
¢ Alexander, Cornwall, and Spooner; and;
“ John Cator having depofited 1700l. in
¢ the fame hands, for the purpofe of pay-
“ ng the expences already incurred, and:
“¢ which may be incurred, for their elec-
“ tion; and it is agreed, if the expence is
" lefs than 20001, all the money remain-
“ ing fhall be returned to John Cator; .
& and if the expences exceed 2000l. all
© ‘ above
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«.above that fum is to be paid-in equal
« portions by Dr. Wollafton and John
¢ -Cator. In witnefs whereof, they have
«’ fet their names this 3oth March, 1784.
: “ FRED. WoOLLASTON.

“ Joun CaToOR.

¢ « N. B. If the expence does not amount

‘«. ¢o 12001. Dr.-Wollafton is to have re-
¢ turned the 'propbrtion of one to four.”
" Dr. Wollafton in his evidence faid, he -
had no knowledge of efe&mn matters, nor
of the particular expences, or the manner
m whlcfl they weie incurred, in an elec-
" 1iéni at Ipfwich; he had heard that a great
deal was incurred on account of the out-
voters; and being told by Cornwall, that -
the expences of the former eletion had ex-
eeeded the above fum, he relied on his.efti-
mate, a8 he made it, without knowing
how, in:particular, the money was to be
.applied ; but he underftood it was for the
neceffary joint expences of the election, and
not to be ufed for any purpofes.in which
both patties were not concerned ;-and that
no unlawful ufe would be made of it:
Cornwaﬂ was to dliburfe the money, and
to
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to return the remainder, if any, with an
account ; he withed the tranfa&ion to have
been kept fecret, though not from any
notion of its being wrong, but found it
was known to all his principal friends m\
the corporation.

In the courfe of the canvas, he perceived
his brother’s intereft to have declined con«
fiderably, and-hereupon determined, after
confulting one’ or two private friends, " td
withdraw his name on being indemnified
the expences at that time incurred; On the
. thurfday before the election, at Comn-
wall’s houfe:, in the .prefence of Cator,
Comwall, Spooner, Notcote the town-
clerk, and one or two more of the ¢orpow
Tation, he fand he feared his brother’s inte-
reft might fall and atked them ¢ If Mid-
dleton fbould be at the bead of the ol
whom they would defert, Cator or bis bro-
ther 2 to this queftion no anfwer wits
made; upon which, he faid to them, ¢« 7
now fee you would defert my brother and

r¢ Cator ;” hereupon Notcote came
forward, and faid, < What would our enti.

mmj'y of us ;fweﬂmdl not, as be pagy
e
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Jo.-much more than you?2” No more was
faid on the fubjet. In the afternoon of
that day, .Dr. Wollafton offered to with-.
draw his brother,-according to his. firft ‘re-
folution, and Mr. Cator agreed to repay:
him what he had laid out upon his canvafs:
Astothe gool. he had not paid it into-the
bank. B A ST T
- Mr, Cornwall * in his evidénce {aid, that:
ke had known Mr. Cator before; and swaald
have trufted him with any fum; but would:
not have given credit to the parties jointly;:
for which reafon he defired a depofit, as:he: -
had before found difficulties in getting the
money advanced ; that hebelieved the 17001
was mtended for thc common expenccs of tht‘.

T

¥ When Mr. Cornwall was called to be fworn as a
thnefs on the part of the fitting member, he faid, he
wis 2 Quaker, and affrmed; but being -afked bythe’
gounfel for the petitioner, whether he had not lately
put in an anfwer in the Exchequer upon oath, he an<
fwered in the affirmative, and faid, his fcruples upon,
this point were not fo rigid as thofe of the genefality of
his fe@; that if the Committee thought he ought to be-
fworn, he would not obje& to the oath; hereupon the,
sounfel. for the petitioner infifted that he ought to be
fworn ; the Committee fecmmg to be of that epinon,
a(\d lie not ob]e&mg, he 'wis then fworn.

elettion,
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elettion, jointly with the 3001, but that it
was liable to fuch ufes as Cator might
think proper, and he might have drawn
for it without defraying the expences; on
being afked, “ Where then was the fecurity
of the depofit2” he faid, it was fo, not-
withftanding, in his mind.—Being afked if
he did not know before the meeting of Cator
and Wollafton, that the former was to
.make a depofit? He faid he could not re-
colle¢t this with certainty; he was not fure,
but bhelieved not.— He delivered in an
-account current of his houfe with Cator
for the 1700 1. of which, about 1100 1. was
fpent, the reft was repaid to him on a
draught of the 24th of May ; the difburfe-
ment of the money was under the direction
of Spooner.—Mr. Cornwall faid, he him-
felf was ng corporator.

" All the expences were paid out of this
fund. )

In order to fhew that the lawful expences
of the election, particularly the travelling
charges of the out-voters, could not re-
quire fuch a fum as Mr. Cator placed in
Cornwall’s hands, the counfel for the pe-

titioner
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titioner gave in evidence the following ac-
count of the fituation of the voters for
‘him, which had been examined with the
~ poll and the diftances praved.

Lift of the 01‘1t-voters, for Cator, and of the
diftances of their refidence from Ipfwich,

Miles. Votet;g-

Refident at Harwich, diftant 31 37

‘Ditto, within - - 5 8
Ditto, between - gand 10 13
Ditto, hetween ~ = - 1g0and 15 12
Ditto, between - 15and 20 12
Ditto, between - 20and 30 10
Ditto, between = 30and4o0 3
Ditto, between - 4oand 50 4
Ditto, between - s0oand 6o %
-Pitto, between - 6oand 70
(including London and jts envirans) 39
Ditto, between = 7oand 8o 17
. 158
Voters for Cator refident at Ipfwich 139
Total 3 . 297

- ~

Upon
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-~ Upon the charge of treating the falts
.pr,oved, were as follow *,

On the five days preceding the day of
glection, Mr. Cator had invited fome of his
friends in the corporation to dine with him
at the Inn in which he lodged ; the num-
Jber never exceeded ten, and was fometimes
Iefs ; among them on fome days were the
-two bailiffs, town-clerk, and fome of the

ortmen : fometimes he had friends of . the
party who had no votes, as Cornwall and
‘Wollafton. The bill for thefe dinners was
lefs than 22 L,

At the fame houfe a number, ihort of
thirty, of voters from London, were enter-
tained for two days, inclyding the day of
gleétion ; and on the election day, a great
number of the town voters ;. they had no
hquor at Cator’s expence before fnday
gvening ; and the landlord was ordered by
Cator to give no liquor to the voters before
* the cleéhon he had no orders for the en-
: tcrtamment on the day of eleéhon but

* The teﬂe of the writ of election was,_on Friday
" he 26th of March; the eletion was proclaimed in
nywxcb, on Tucfday the 3oth following.

._ after
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after the election Cator paid his. whole bill,
- ‘which amounted to g1 I. including the fum
above-mentioned for his own djnners.
One inn-keeper had a bill of 281. paid
at the bankers*, for entertaining fome
out-voters on the evening before the elec-
tion and on the elettion day, with victuals
“and drink ; he had no’ orders for this, ex~
‘ceptastooneparticular voter,whom Spooner
directed him to provide for two days before;;
 but after the- eledtion, the banker’s clerk
ordered his bill to be made out in Cator’s
name and brought to the bank,

- Another inn-keeper was direted by
Spooner, to entertain fuch voters ‘as ‘came
to his hotfe from London, of whom, feven
or eight came on the friday ; he entertained
them; and fifteen or twenty more freemen

* ‘of the town, that evening; and on ‘the
election day, during the poll and after, fifty
. or fixty of the town befides, and twelve or
_fourteen more out voters added to the reft,
with fuch vi€tuals and drink as theychofe to
call for ; among them were feveral perfons
who had no votes; his bill amounted to gg1.

* Alexander, Cornwall, and Spooner.

which
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which he carried to Cator, who paid it by
draught on the bankers.

~ A publican at Harwich, had entertained .
a few freemen, refident there, on friday
evening and faturday morning, without
any orders ; his bill amounted to 31. 3s.
which he carried to Spooner, who paid it.
Cator had canvaffed him at Harwich on
thurfday, without obtaining his promife.

. About fixteen perfons, chiefly voters
from London, had dined at an inn in the
town, on faturday before the poll clofed ;
their bill amounted to 81. 17s. which
Cator paid in the fame manner as the reft,
by draught on the bankers. '

Another publican had entertained about
thirty Harwich voters, and a few others,
on faturday and part of funday; his bill
amounted to 271. which he carried to
Spooner and was paid by a clerk of his
houfe : he had received orders to entertain
the Harwich voters from one of the cor-
poration, a friend of Spooner’s.
Another had, without any orders, enter-

tained about twenty Harwich voters on
‘friday mght and tll funday noon; his

gy D ' bill
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bill was 121. 10s. which his gueﬁs bid
him take to Spooner ; he did fo, and it was-
paid, but he expected payment from the
guefts, till they told him otherwife.

Another had entertained about twenty

“or thirty out-voters, chiefly from London,
from friday evening till monday morning,
by the order of a gentleman in Wollafton’s
mtereft ; his bill was 33 1. which, by the de~
fire of Cator, he carried to him, from
whom, he received a draught for it on the
bankers, which was paid.

Befides the above, a fupper was given to
about eight or nine of the London voters,
at an inn in London, on wednefday even<
ing, and a dinner at the fame houfe, next

- day, to upwards of twenty voters, by the
order of Dr. Wollafton’s brother, who
came to London in order to canvafs for

. Wollafton and Cator ; it did not appear in

what manner the bill for this dinner and

fupper was paid (A.)

Some of the inn-keepers were freemen
of Ipfwich, and others not.
On friday evening, in confequence of

Wollafton’s declining, the two parties

agreed
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agreed to join in fupport of Middleton and
Catar, and no conteft was expetted, till
the arrival of Mr. Crickitt on that evening ;
many of the perfons examined in the caufe
(who were voters) did not hear of his ar-
rival till the next morning.
. Upon the charge of corrupting the
ele&ors, the fats proved were as follow.
An extenfive diftribution of money was
made, after the elettion, to many of the
out-voters for lofs of time, with the ap-
probation of Mr. Cator, out of the fum in
the banker’s hands; thirteen voters, refi--
dent in London or its neighbourhood, who
were examined before the Committee, were
paid three guineas each immediately after
the elettion ; they had all their travelling
" expences paid.befides ; this fum was given
without inquiry. into their circumftances
or the profits of their feveral employments,
which were various ; fome being capable of
-earning five or feven fhillings a day, and
others two fhillings ; they were abfent from
their bufinefs, fome four days, fome five ;
to none of them was any direét expectation
v ‘D2 given

/
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given of a reward for their votes; two or
three were told, when canvaffed by Cator’s
agent, Prigg, whom he had employed to
canvafs and convey voters to Ipfwich, that
¢ they fhould be fatisfied for lofs of time.”
Some of them had voted at former elec-
tions, and had received a fimilar gratuity,
and faid they expected it at this ; one man
faid to the Committee, ¢ he could not tell
what the three guineas were for, unlefs for
his vote.”—One, when canvaffed by Cator’s
agent, bargained that his fon fhould go and
take up his freedom, and was afterwards
paid five guineas by the fame perfon, for
himfelf and his fon, though his fon did not
vote. '

The greater number of thefe thirteen did
not promife their votes- to Cator before
they went to Ipfwich, though they travelled
there at his expence.—~They voted for
Middleton and Cator.

Five voters, refident at Harwich, like-
wife gave their evidence to the Committee:
Thefe men, in the fame circumftances as
the others from London, had in the fame
manner received a guinea and a half a

picce;
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piece; and it appeared that the fame fum
was given to moft of the Harwich voters.
Harwich is eleven miles diftant from
Ipfwich,. and the paffage by water. (their
ufual way of going thither) cofts fix-pence:
They were abfent on faturday and funday.
To all thefe Cator was a ftranger at the
time of the eletion, and fome of them
came to Ipfwich intending to vote for
Wollafton. .

- It was admitted by the counfel on both
fides, that Middleton and Cator had no
joint expences in the eletion.—And it was
either proved or admitted, that all the Lon~
don voters generally received three guineas
apiece after the eleCtion, out of the money
depofited,

Upon the charge againft Spooner, thefe
facs appeared in evidence.

That he had a very extenfive influence
in Ipfwich, that he canvafied the town for
Wollafton and Cator, and afterwards for
Cator ﬁngly ;—wrote letters {oliciting votes
for him, and in particular to Prigg before-

mentioned, in London, to ¢anvafs for him
and Wollafton, whofe bills of expences he
| D3 paid,



38 C A S E 1L

paid, and to whom he gave or fent moncy
to pay fome of the London voters the three
guineas ; he likewife told Prigg that he had
- given one Burney one hundred and fifty
guineas for paying expences *.—In Cator’s
prefence, he fent an agent to London in
order to accompany the freemen to Ipfwich,
and afterwards paid him for his trowble~~—
He gave orders at two inns for entertain-
ing fome of the London voters, and after-
‘watds paid the bills.—He paid fome of the
Harwich voters a guinea and a half for

* In the courfe of ‘Prigg’s examination befare the
Committee, he was afked, through what channel he
received the money he difburfed on the ele&ion account?
he faid, Spooner bid him apply to Burney for it, dnd wis
going to relate what Burney faid to him on that fubje&,

-when Cator’s counfél objected.to the admiffibility of the
evidence of what Burney (a third perfon) faid; as far
as it might affe@ Cator ; on the other fide it was faid,
-thdt Spooner-having been proved an agent, and he re-
ferring Prigg to Burney, therehy made Burney an agent
in refpect of this reference, whatever the fubject of it
-might be,and his condu& therein became 2 fit fubje&
of evidence againft Cator, by whom he was thus indi=
refly- eimployed, through the medium of Spooner : the
" counfe] for the fitting member not infifting inctheir ob-
- jection, the queftion, " What did Burney fay to you ?”
was allowed by the Commutee to be put to the witnefs,

i lofy
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lofs of time; in Cator’s prefence, he told one

who had voted, that he fhould have three

guineas when he came to London, and paid
{everal bills of the cle@tion expences.

Being examined himfelf, he faid he had
done every thing in the ele@ion which one
friend does for another; had voted for
Catar, and, as his banker, paid his draughts
for the expences.

The following evidence was given of
one particular charge of bribery by
Spooner. '

One Reynolds, who had voted in the
“ele®ion in 1780, for Staunton and Wol-
lafton, had been employed at the fame
time in fome eleftion bufinefs for that
party, upon whom he now had a demand
of 41. 16s. for expences then incurred and
not paid. He met Spooner at Ipfwich at
this lagt election, and afked him, Why this

.demand had not been paid according to
his (Spooner’s) promife ? Spooner told
him ¢ it fhould be fettled ; that Wo]laﬁoq
¢ had declined, and Cator was in his in-
4¢ tereft :” whereupon he went to-the poll
and voted far Cator and Middlgton. Rey-

' P4  nolds
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nolds faid in his evidence, he fhould not
have voted for the yellows, if he had not
been made eafy on this demand. This
man went to Ipfwich on the part of Mid-
dleton, and was paid three guineas by his
agent after the eleCtion.

Upon thefe facts the counfel for. the
petitioner argued, That the eleCtion of
Mr. Cator had becn obtained by corrupt
influence, andmuft be declared void ; they
fad, :
By the common law of Parliament, in-
dependently of the - Statutes concerning
bribery, no man can fit in the Houfe of
Commons who has obtained his election
by the influence of money, operating ge-
nerally upon the collective body, or upon
“any individual among them; the evidence
fhews, that the fitting member did procure
himfelf to be eleCted by fuch pecuniary
influence, operating in different ways.

Firft, By a depofit of 1700l. at the
~ defire of the leading part of the corpora-
tion, he acquired a fupport from them,
which, it was declared by one of them, he
would not have had without it; and was by

- them
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them preferred to Wollafton, upon whofe
intereft he at firft ftood jointly with him.
Secondly, By giving meat and drink to
theelettors, contrary to the treatingact(A).
Thirdly, Under colour of payment for
Iofs of time, he gave, befides all expences,
uniform fums of money to the London and
Harwich voters, without inquiry inte their
circumftances; which uniformity alone ex-
cludes the idea of compenfation. -
Fourthly, The depofit of fo large a fum
for the purpofes of the election, under all
the circumftances, is fufficient evidence of
a criminal intention in the candidate, and
rendérs him refponfible for the abufes
of its application.
The facts thew a formed defign to obtam
a feat in Parliament for Cator, at the ex-
pence of Wollafton’s. He was invited be-
fore the portmen had feen Dr. Wollafton :
If the defign of the party had been to carry
two members, why fhould Dr. Wollafton
be defired to withdraw his brother ? If
only one, their conneétion with Wollafton
pointed him qut as that one ; Middleton

gon-
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confented to let that party carry one, and

in falt they did not attempt to carry two<

But they durft not at firft prefer Cator to
him, and therefore they join them toge-

ther, in order to fix Cator in the intereft,

and to prevent oppofition from that quar~’
ter;- when this is done, they thake off Wolx

Tafton, whofe declaration with refpe®t %o
expences fuited not their .purpofe.

It 1s not poffible to call this a free ¢lec-
“tion, in which the governing part of a cor-
‘poration becometheagentsof a candidate, in
-confequenceof hisdepofiting money by their
‘advice ; and refembles the well- known -eafe
-of Long in Queen Elizabeth’s time ¥, who
gave money to the mayer of Weftbury,-in
order to be returned to Parliament. The
agreement in writing does not explain the
-erigindl tranfaction ; rbat was between
- -Qator and -the -corporation ; but none of
tthefe Tatter were parties to -the agreement
“between Cator and Wollafton; nor was
"Cornwall, whe had propofed the depofit, -a
"party to the engagement to return part of
13t ; ¥ -was merely a private contra& for the
“fecurity of Dr. Wollafton,

"2 Doug. Ele&, 401, h
' The
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The operation of this depofit (which
was no fecret) took place vifibly, for the
Harwich voters refolved to leave Wollafton;
this Dr. Wollafton found * on the thurf-
day; for this, in the cafe of a total
* ftranger, as Cator was, no other caufe can
be affigned, than the expetations which
the money had raifed ; the ftory muft ne-
ceffarily have foon found its way through
the country at the time of a general elec-
tion ; and the town-clerk’s anfwer to Dr.
‘Wollafton’s queftion, fhews what effect it .
‘had uponh the corporation ; it was declared
as plainlyas the fubject admitted of being
expreffed

After this, it is hardly poflible to doubt
that Mr. Cator owed the fupport of the
COrporanon, in preference to. Wollaﬁon,
‘to the influence of the depofit, whatever -
:the purpofes might be for which it was
faid to be intended ; when the above an-
{wer ‘was given, it was acquiefced in by all
the leading .men of the corporation, for
fuch the perfons prefent are allowed to be,
and Spoener 4 himfelf'had more influence

& This was part of Dr. Wollafton’s evidence.
t+ One of the witneflts gave this account of him.

than
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than any man in Ipfwich; Dr. Wollafton
was fo fenfible of it, that he thereupon
determined to withdraw his brother; Ca-
tor immediately took advantage of it, by
. bargaining with him for his brother’s re-
fignation, and paid his expences.

If therefore the cafe went no farther, and
the money had not been mifappliedas it has
been, yet the fupport of the candidate being .
purchafed by the depofit, the Committee
muftavoid theeletion ; fuch a decifion muft
neceffarily -follow upon the principles of
‘the common Jaw of Parliament, indepen-

~dently of the ffatutes of bubery )

The fundamental maxim of reprefenta-—
tion is, that ele¢tions muft be freely made *:
every act therefore by which by this free-
dom is interrupted s highly criminal. It
has been declared in a judgment of the
. Court of King’s Bench, that the pra&xﬁng
of corrupt influence in elettions, was al-

% ] prefume this alludes to the ftatute 3Edw. I,
ch. v. “ Et pur ceo que eleions doivent eftre franches,
¢ le Roi defende fur fa greve forfaiture que nul haut
“« hommc, n’autre,pur poiar des armes, ne per menaces

"¢ ne difturbe de fair franche election,”

Y ways

*
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~wrays an offence by the law of the land*;
and there are cafes in the Journals, long
before the time of the Treating A&, in
which the Houfe of Commons has en-
forced this principle, by avoiding the elec-
tions fo obtained (B) : The ftatute is in
this refpet only declaratory; it defines
more exactly the crime upon which its pe-
nalties are infliGed, regulates and direfts
the evidence of guilt, and afcertains the
punithment : But as far as any act was an
.offence againft the freedom of elections
before the ftatute, juft fo did it remain

after it paffed. In the fame manner the - -

fubfequent ftatute, 2 Geo. II. ch. xxiv.
fuperadds additional penalties againft indi-
viduals. :

But when the above condu&t of Mr.
Cator is confidered upon the foating of the
{tatute 7 & 8 William III. it appears to
fall directly within its provifions; it is for-
bidden, “ either directly or indirettly, to
make any prefent, gift, or reward, or pro-
mife of either, for the ufe or benefit, or ad-
vantage of any individual, or of any place,

% In the cafes of Pitt, and Mead, in 3 Bux;r. 1338.
n
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in order to be elefted (A.)” Mr. Cator’s
depofit was a dire& benefit, proceeding
from him to the perfons concerned, for the
purpofe of being elected ; and what is ftilt
more, was by them avowed to be fo. ,
. The diftribution of the two fums of
three guineas, and a guinea and a half, to
the London and Harwich voters, out of a
fund which they might, or rather, muft
have known to be brought to Ipfwich for
‘theelection,—and to perfons moft of whom
. bad received a fimilar payment at former
eletions, and expected the fame favour
now, is a decifive proof of the intention
with which the fum was depofited, and of
. the effe&t which the knowledge of it was
expected to have: Such a {cheme of cor-
ruption, if uncenfured, would be as per-
nicious ag thofe which difgraced the names
of Shaftefbury or Hindon, at the fame
~ time that it has the advantages of regula-
- yity and fecurity ; Cornwall, who had ex-
perience in elections at Ipfwich, could not
have eftimated the cofts at fo much with-
out reckoning thefe gratuities in the ac-
count, (of which, the lift given in evidence
1s
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is'a proof,) and his calculation was acqui-

efced in by Cator ; the 2000l.muft neceflarily

be for fome unlawful expences, becaufe no

fecurity could be wanted for the lawful
enes; they are recoverable by law. If
every one of the out-voters had travelled to
¥pfwich alone, and in the moft expenfive
manner, the expence could not have
amounted to half the fum which he re-
quired ; thirty-feven of thefe (the Harwich
voters) might be carried there and back
again for a fhilling each, and mott of them
“actually took this conveyance; none tra-
velled more than eighty miles, and only
&fty-feven agreater diftance than fifty miles.

It is faid, that when the bill, which paf-
fed the Houfe of Commons in the laft
Parliament, for preventing bribery at elec~
~ tions under colour of fuch payments, came
~ into the Houfe of Lords, it was oppofed
very ftrenuoully by a great Law Lord ia

that aﬁ'embly * who declared, that the .

law, as it ftood, wanted no fuch new pro-

hibition ; that all fuch methods of evafion

were illegal and corrupt; and, as to the
® Earl Mznsﬁeld. -

alledged
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alledged difficulty of convittion, his lorda;
fhip added, ¢ Whenever you find me the '
falts, I'll find the law for them (C).”

In.fhort, the depofit, as it has been ap-.
plied, muft be confidered as a general di-
rection to the candidate’s friendsto ufe it.
according to their difcretions; his fubfe-
quent approbation of their abufe of it,
makes him a party to thofe ‘abufes. It is
plain, 'that the name of compenfation for
Iofs of time, now given to thefe gratuities,
is colourable only ; in every cafe it far ex-
ceeded any fuch real compenfation, and in
none was it given upon an eftimate or in-
quiry ; the lofs of time to the Harwich
voters, was but one day at the utmoft.

It fignifies little, that there is no direc?
evidence of general expeltations being given
of a future gratuity, becaufe hints of this
fort may be,and generally are given with fe-
crecy and perfeét fecurity, and many of the
voters declared they did expect it; one -of
the men employed to canvafs did actually
promife a gratuity to a few, whom he
canvafled ; here then is reafonable ground
to believe, that they had fome foundation

2 ‘ fos
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for their hopes. - It cannot be” expetted
that fuch clear and full evidence can be
produced in cafes of this criminal nature;
as in cafes of civil contra&ts; in them,
there is no occafion for any concealment,
and all the circumftances are eafily difco=
vered ; but it is not fo, where it is fo
much the intereft of the parties concerned
to tranfat their affairs in fecret.”

. Befides, the tendency of the prefent in<
quiry before the Committee. is not like
that in an information or indi¢tment for
bribery, or an ation for penalties, in
which the rules of penal law require moie-
ftri€tnefs of proof; the prefent objet is
only the validity of the feat acquired by
Mr. Cator. It 1s a rule of ‘evidence, that
the aéts of an agent fhall affect his prin~
cipal even criminally; i e. they raife a
violent prefumption againft him, and if it
is not rebutted by contrary evidence, it
ought juftly to be conclufive * ; he may

R have

* Such, for inftance, is the cafe of a bookfeller’s fers’
vant felling a book, for which, the mafter may be in,.
di&ted for publifhing a libel, if the book fhould happen

E ' o

A
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~ have the benefit of the agent’s’evidence to
explain his acts; But in this cafe Mr. Ca.-
tor does not call any of "thofe whom he

employed in the election. .

" . If more evidence fhould be required- by
the Committee than has been produced;
all the laws for the purity of eletions will
be rendered ufelefs, becaufe, in fuch cafe,
corrupt plans of eleftion may be fecurely
carried on, if the authors will but guard
them with a little outward covering, of
{emblance of propriety *.

With refpect to the treating, it was no-
tarioufly carried on in the borough of
Ipfwich ; there was in;London likewife a ’
treating, direftly contrary to.the act of
- Parliament. This is endeavoured to be
juftified in two ways, Firft; As not beihg
by the orders of Mr: Cator; and Secondly,
As not being done in order to gain the
eleétion, becaufe, when . it happe/ned there

to have a lxhellous tendency ; the fale by the fervant l$
evidence of the mafter’s aflent, and becomes conclufive
if not contradi@ed.. See Almon’s cafe, §Burr. 2688.
" # I remember to have heard a learned Judge tell 2,
Jury, that ¢ they. ought not to expe&t evidence of the,
lxght of truth in deeds of dagknefs.””

was
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" was no dahger apprehended from a conteft.
Bt orders for treating the London voters
were given by Mr. Cator’s agent, and he
paid the bills of all the inns where meat
-and drink had been given, without obje&-
ing to any article in them ; they were be~
fides paid out of the fund intended exprels-
1y for the purpofes of the election ; this ratis
fication of the acts of the publicans, con~

‘fefted with the orders that were actually
given, is evidence of an antecedent autho-
rity to thém; in the inftance proved of
his forbiddance of hquor before the elec~
tion, the bill for expences contrary to this
srder was paid by him without objettion
6t queftion. The difficulty of obtaining
more complete proof in fuch cafes, fug-

to the Houf€ the terms of the ftand-
ing order of 21ft Oétober, 1678 %, < by

Bimfelf, or by any other in his behalf of at
his charge, &c.” (D) whichin 7&§ W, ii1.
ch. 4. {. 1. are thus altered to be moré
comprehenﬁve, « by himfelf, or themfelves,
or by any other ways or means on his or

__ theu' behalf, or at his or their charge bc-

s 9]ourn 517. and.2 Doug,. Ele& 404.
s E 2 fore
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fore his or their eleCtion—give, prefent, or
allow, &c.” The cafe is therefore brought
within the words of the ftatute, if the
Committee fhall think this done in order
to be elected ; to prove which, it feems un-
neceffary to urge any other fa&, than that
the bills were paid out of the money de-
clared by Mr. Cator to be for the eleEhon 5
the ftatute does not fuppofe a conteft to be
neceflary, in order to render its provifions
effeCtual ; but there was in fact a conteft
expected throughout, for on the friday
on which Wollafton declined, another
third perfon, the petitioner, declared him-
felf a candidate: Again, the Harwich
voters came to Ipfwich without having
promifed Cator their votes. Thefe men #*
were provided for by the order of a
friend of Spooner’s, and treated accord-
ing to their own defires; immediately
upon their arrival ; this charge Cator alfo
paid : In the fame manner the greater part
of the London voters were treated with a
fupper and dinner in London, and fent
down to Ipfwich without having promifed
their votes, were well fed on the road, and

~* See p. 33. ¢
: _anter-
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entertained there : There is a difference
between this fort of entertainment, and
that which is given to one whofe vote is
already promifed.

As to the conduét of Mr. Spooner the
returning officer, it is a proper cafe for
the cenfure of the Committee ; he appear-
ed foremoft in a bargain for that place, in
refpect of which he ought, as a minifter of
the law, to have been impartial and indif-
ferent ; inftead of which, he not only be-
came the agent of one of the parties, but
in that character did all in his power to
render the provifions of the law inef-
feCtual.

The counfel for Mr. Cator argued as
follows :

The rule of evidence laid down to guide
this inquiry by the counfel on the other
fide, cannot be admitted, becaufe it would
be overturning the law whereby the fame
proof is required of charges of this nature,
as of any other; the petitioner has the
fame means of obtaining it, and the
Committee has the fame power to compel
it, as in other courts of juftice; the charge

E 3 _ againf}
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aga.mft I;he ﬁttmg member is criminal in
3 high degree, and .if eftablithed, draws
upon him a fevere pumfhment, by exclu-
flon from his feat in Parligment. It is
therefore but JthgC to require the fame
legal certalnty in the evidence, as is necef-
fary in other criminal profccutlons :
With refpect to the bribery of the qo;—
poranon, occaﬁongd by the depoﬁt, the
agreement ﬂlcws it objet tq have beem
| fair and honourable, unaccqmpanicd with
any of that fecrccy with which gmlt is
ufually attended the whole fum is tg be.
m:icic and in fa& that account has be,eg,
produced to the Committee, by which the
amount of the fum fpent, and of that re~
turned to Mr. Catar, is made-known: And
Dr Wol],aﬁon (to whom nothing wrong
i§ ;me'ged and who was 3s: much con-.
cerned in the fcheme as Mr. Cator) in-
tended it for the common and neceffary
e;(pgn_ces of the eletion ;. this is not ille~
gal, and to impute any other motive to;
this falt, is to conclude from other
grounds thap the. evidence in the canfe ;.
The
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The outveters are neceffary to the fupport
of that intereft on which Mr. Cator ftood,
and the expences of bringing them to Ipf-
wich, heavy ; Cornwall’s experience made
hiny require a fufficient fam, but the fize
of it affords no caufe-of fulpicion, becaufe
he was accoumtable for its application s
What had the corporation or its members
to do with this? Comwall himfelf is not
ene of them, and the tranfaction paffed be-
tween the two capdidates and their banker,
without any referenice to the corporation.
Mr. Cator had no defire to make a fecret
of it ; Dr. Wollafton had, and it is eafy to
difcover his reafon for it; he muft have
been difpleafed to have it known, that hig
brother’s fhare was {o inferior to the other’s;
he declared it was not from a belief of any
thing wrong in the affair ; but it has beent
nferred, that it was intended on Cator’s part
to make it known; an inference not war<
ranted by any evidence, and inconfiftent
with the other imputation by which guilt
has betn: mferred from the intended fe-

: E 4 ' It
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-7 It has been argued, that though Dr.
Wollafton’s conduét was upright, yet Ca-
tor and his friends had different views, as -
if they meant to betray him; but .they
could have no motive for this, they were
- fuppofed to be the prevailing. party, and
derived no fupport from him, but on the
contrary, he from them; they might have
- propofed Cator’s name to thé blues, in-
ftead of Wollafton’s, without any difficul-
. ty; befides, if they had had anydefign to be-
tray Wollafton, they would not have ad-
- mitted him inta their {chemes. The words
of the town-clerk, an which fo much ftrefs
has been laid, have no corrupt intention ;
they allude merely to their awn notions of
party honour ; they meant to avoid the
reproach which the blues would have caft
upon them, if they fhould have deferted
him by whofe means the party was enabled
to maintain itfelf,
- As to the treating, the defence refts on
two points :

Firft, It was not the a& of Mr. Cator.

Secondly, It is not within the provifions
of the flatute, -

Thg
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* The only order that can be traced to the
candidate is, that for the entertainment of
the voters from London; this was not
proved to be more than the neceffary ac-
commodation of travellers, which is not
within the meaning of the law, at leaft it
has often appeared in evidence before other
Committees, and has never been cenfured ;
the fmall amount of the bills likewife con--
firms this: In the only inftance in which
Mr. Cator was informed of any treating,
he directly forbade it; this fingle fa& of
inocence is enough to overthrow the
whole prefumption of guilt. :

But fecondly, Suppofing Mr. Cator an-
fwerable for the treating, it is not contrary
to the ftatute, the fpirit and objet of
which are to prevent that diftribution of
money or entertainment, by which the
election may be influenced; the fupper and
dinner in London were not of this fort,
they were not meetings for entertainment,
but to tranfat the eleCtion bufinefs among
the friends of the candidates, who were al-
moft equal in number to the voters pre-:
fent; there was no public invitation, the

' ?erfonq
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perfons canvafled had not promifed their
vates, and wanted to know the charaéters
and circumftances. of the candidates ; thefe
meetings were to give them an opportunity
of fecing the friends of the candidates, and
of making their inquiries ; at Ipfwich no
treating took place till the friday ; (for the.
private dinners which Mr. Cator gave to
his particular friends in the town cannot
fall within that defcription, the company
chiefly confifting of thefe who inwited him -
to. Ipfwich) on that friday Wollafton de- -
elined, and it appears that the voters them-
felves did not expe@t a conteft ; the: fbate
of the poll, in which are only feven names
for the petitioner, fhews, that corruption
was ufelefs ; the treating. on the election
day was chiefly after the poll(D). Iuie
Bot argued that there muft be a conteft,.
in- order to give effet to the ftatute, but
the want of it may be urged to encountst
the prefumption by which the counfek
on. the other fide would: make Mr. Cator
aryminal by treating ; it fhews. that he
could have no. mative for it, and as it was
done without his orders, it would be un.-

. jutt,
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Juft, cither to infer guilt from the faét, or
to impute that guilt to him : In order ta
do fo, the Committes muft fall into the
abfrdity: of {uppofing that the candidate,
at 3 time in which he thought bimfelf fe-
cuze, did neverthelefs rifk that fecurity,
in 3 further attempt to gain what he was
ajready, fure of - obtaining, and thus lofe
the end: by the means.

Before the Commijttee- can conviét the(
fitting member of bribery, by the money
given fubfequent to the eletion, they mufk
be convinced, that the voters were taught ,
to expect it, and that Mr, Cator was privy,

to the expeltation ; the true queftion here
is,_ Was this lure in any manner thrown
out as an inducement to. vote ? only omne
inftance appears (and. that by the evidenge:
of a difappointed meddler in the eletion):
ip. which any promife was made; Prigg:
faid, he did promife two or three a gratuity;
but he had no authority for it, being ex~
prefsly employed 7o canvafs anly; in this:
act he exgeeded his power, and his princi-.
pa) cannot: therefore be anfwerable for it.

Bribery
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Bribery is the corrupting a man to gwe
or withhold his vote, it muft precede the
act done ; nothing fubfequent to the vote
can effect it; this was admitted by the
¢ounfel on both fides in the cafe of Sud-
bury®; although two or three of the
voters did expet money, and one dcknow-
ledged that he received it for his vote,
this only fhews the guilt of their own
minds, not of Mr. Cator; for want of
fuch conneftion between the fubfequent
act and fomething prior, the whole evi-
dence refpefling the London and Har-
wich voters ought not to have been re-
ceived, and the Committee fthould now
confider it as a blank in their minutes.
The number to: whom the money was
given will not vary the cafe in the leaft,
for a multitude of afts, in themfelves
innocent, can never be conftrued into
guilt : * Therefore, unlefs each of thefe
payments 1s fufficient to fix bribery upon
Mr. Cator, all together cannot; even if
the giving of thefe fums were conneéted
- with any previous promife, it would ftill

. * 2 Doug. Elect. 137,

be
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be a queftion for the Committee, whe-
ther it was given as.a compenfation for
lofs of time, or as a bribe; for in fome
inftances it appeared to be very little
more than an adequate fatisfaction for
the voter’s lofs, and it cannot be ex-
pected that a Committee fhould employ
their time upon an inquiry into the
value of a carpenter’s or fhoe-maker’s
labour.

The proof offered of an attempt to
bribe on the part of Spooner, amounts
to no more than a promife to pay a
juft debt, without any reference to his
vote; this requires no juftification.

The evidence againft Mr. Spooner
fhews no more than the legal fupport
which one friend may give to another;
- alghough he happens to have been return-
ing officer, he did not in that charatier
difcover the leaft partiality or abufe of his
office;; he is defcribed as a man of weight
in the corporation, and it would be ftrange
to deny a man the privilege of giving a
perfonal fupport to his friend, on account

of



62 “C A § E I

of his accidental pofleffion of an office
with which it has ot interfered.

. On the whole, if the Commiftee will
confider the particular periods of the fe-
veral aéts charged to be criminal, and the
fituations of all the parties conceérned, their
motives and tendencies, and coifipare to+
. gether the whole ftate of the evideiice,
fimply and legally, without the aid of ¢ofi-
Jectures, they will find it impoffible to fay,
that Mr. Cator has obtainied his feat by a
breach of the law.

"The Committee deliberated on the re-
mdining part of the day on which the
counfel finifhed, and on the whole of the
next ; on the following day (June 18th)
after fome time fpent in deliberation, they
determined,

That neither the fitting member nor the
petitioner, was duly elécled, and that the
laft eletion was void as to Mr. Cator (E),
which refolutions the chairman reported to
the Houfe on the fame day *.

* Vites, June 18th, p. 247:.

NOTES
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AGE 34,and 46. (A.) It may be ufeful in this place

. to tranferibe the ftat. 7 & 8 W. 3. ch. 4. called
the Treating A&: Thetitle of it is, “ For preventing
charge and expence in eletions.”

Se&. 1. ¢ Whereas grievous complaintsare made and
manifeftly appear to be true in the kingdom, of undue
eleQions of ‘members to Parliament, by exceffive and ex-
orbitant expences contrary to the laws, and in violation
of the freedom due to the ele@ion of reprefentatives for the
Commons of England in Parliament, to the great fcandal
of thekingdem, difhonourable,and, maybe, deftructive to
the conftitution of Parliament : Wherefore for remedy
therein, and that all eleG&ions of members to Parliament
may be hereafter freely and indifferently made without
charge or expence, Be it enacted and declared by, &e.
That no perfon or perfons hereafter to be elected to
ferve in Parliamentfor any county, city, town, borough,
pbrt, or place, within the kingdom of England, domi-
nion of Wales, or town of Berwick upon Tweed, after
the tejié of the writ of fummons to Parliament, or after
the tefle or iffuing out or ordering of the writ or writs
of eleQion upon the calling or fummoning of any Par-

? St s : liament -
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liament hereafter, or after any fuch place becomes v4s
cant hereafter, in the time of this préfent or of any other
Parliament, fhall, or do hereafter, by himfelf or them-
felves, or by any other ways or means on his or theif
behalf, or at his or their charge, before his-qr their elecs
tion to ferve in Parliament for any county, city, town,
borough, port, or place,within the kingdom of England,
dominion of Wales, or town of Berwick upon T weed,
directly or intdirely give, prefent, or allow, t6 any pera
fon or perfons having voice or vote in fuch election,any
money, meat, drink,- entertainment, or provifion, or
make any prefent, gift, reward; or entertainment, oz
fhall at any time hereafter make any promife, agrees
ment, obligation,‘ or engagement to give, or allow, any
money, ineat, drink, provifion, prefent, reward, or en= .
tertainment to or for any fuch perfon or perfons in par«
ticular, or to any fuch county, city, town, boroughs
port, or place.in general, or to or for the ufe, advan-
tage, benefit, employment, profit, or preferment of any
fuch perfon or perfons, place or places, in order to be
eleCted, or for being elected to ferve in Parliament for
fuch county, city, town, borough, port, or place. ’
Se&. 2. That every perfon and perfons fo giving,
prefenting or allowing, making, promifing or engaging,
doing, acting or proceeding, fhall be, and are hereby
declared and enaéted, difabled and incapacitated, upon
fuch ele@ion, to ferve in Parliament, for fuch county,
city, town, borough, port or place ; and that fuch per-
fon or perfons fhall be deemed and taken, and are here-
by declared and enacted to be deemed and taken, ne
members in Parliament, and fhall not a&, fit, or have
any vote or place in Parliament, but fhall be, and are
hereby declared and enacted to be, to all intents, con-
' ftru&tions
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firu&tions ‘and purpofes, as if they had beén never re~
turned or ele&ed members for the Parliament.”

P. 45. (B.) I do not remember that the following
cafes were mentioned in this argument : In the cafe of
Bewdley, 10 March, 1676, (which was about three
weeks before the paffing of that refolution on which the
Treating A& was afterwards founded) the Committee
reported, ¢ that the chief matter on which they ground-
ed their opinion was, the bribery of the fitting member
to procure the voices of the eletors ; on which they had
refolved, that he was not duly elected, and that the pe-
tiioner was,”” with which refolutions the Houfe
agreed. g Journ. 397.

The following cafes happened after the above-mena
tioned refolution, (See it, g Journ. 411. and 2 Doug.
ele&. 404.) and before the Treating A&. In the cafe
of Stockbridge, 15 Nov. 1689, the petitioner complain-
ed of bribery on the part of the fitting member, who
retorted the fame charge upon the petitioner, and the
Houfe declared the eleGion void for the bribery, 10
Journ. 276, 286, 287.

In the cafe of Mitchell, 12 Nov. 1690, the fame
thing happened ; as the report is fhost, I have tran-
fcribed it, becaufe it ftates the evidence on which the
xefolutions of the Houfe were founded.

¢ The numbers on the poll were thas,

For Mr. Rowe - 3L
For Mr. Courtney (petitioner) 20
- But it was teftified by Peter Stapiey, that as to feven
.that polled for Mr. Rowe, they were not houfekeepers ;
ene of which only was juftified by Mr. Rowe.

It was further teftified, That this ele@ion was ma-

naged by one John Atwell, on the part of Mr. Rowe,
K who
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who had offered fix pounds apiece to thofe that wonld
vote for Mr. Rowe.

‘Thomas Riccard teftified, That he was prefent thc
evening after the election, when his father and eleven
others, that voted for Mr. Rowe, received five pounds
apiece, i.’e. 3l. 18s. 6d. infilver, and a gumea, which
was faid to be for their wives. ,

" John Soper faid he had 3l. 18s. 6d. and a guinea
for his wife; and faw Richard Euftace’s wife, and
Roger Nancaroe’s daughter receive the like; and that
this money was paid the morrow after the election.

John Atwell being examined faid, What money he
paid was for meat, and drink, and tobacce, and many
he had paid faid, they were not yet fatisfied; and that hc
promifed no money before-the election.”

Hereupon the Committee refolved,

Firft, That Anthony Rowe, Efg; and his agcnts
were gwby of Imbny, in his endeavouring fo be elc&b
ed, &c. -

Secondly, ‘That he was not duly eleGted.

Thirdly, That the petitioner was duly.elefted ; with
all which the Houfe agreed. 10 Journ. 46q, 470.

In the cafe of Wotton-Baflet, 22 Dee. ‘1690, the
chairman reported, That it had been fuggeftad that the
petitioncr had obtaired votes by bribery, whereupon
the Committee had dire&ted the counfel on both fides,
¢ to apply themfelves to the matter of bribery firft;”
and in conclufion, the petitioner was declared not duly
ele&ed, upon that charge, and his agent was ordered
into. cuftody for diftributing " bribes to the eleftors.
10 Jourh. 522, In the cafes of Chippenham and
Aylefbury, ir 1691. © 10 Jouwrn. 638, and 644. bnbery
“was hkcwxfe the fubjectof the petitions..
- In
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In the cafe of Stockbridge, 20 Dec. 16g3, the Houfe
declared the eleGtion ¢ corrupt and void,”* and ardered
a bill to be brought in for disiranchifing the berough
for the bribery pradtifed at that election, 1 Journ,
36, 37 )

Perhaps it has not efcaped the reader’s obfervation,
that the cafe of Bewdley is much more appofite to the
argument to which this note refers, than the others;
becaufe the latter came within the penalty of the refo-
lution, by which bribery was declared to be a caufe of
incapacitation ; whereas the former was determined

“#pon the general law of Parliament, without the aid
of any exprefs refolution.

P. 48. (C.) The principal obje& of the bill broughe
inby Lord Mahon at the latter end of the laft Parlia-
ment, was, to prevent bribery at eleCtions committed
by paying eleGors for lofs of time and travelling ex-
pences : The firft fe&tion infliGted a penalty of sool.
for giving any reward or entertainment to an eledtor,
“ on account of fuch perfon’s having voted at fuch
election, or, for or on account of, or, under pretence or
colour of, any lofs of time, or any expence or expences
incurred by fuch perfon on accaunt of fuch ele&ion, or
in or by his travelling to or from the place of election
or of polling,”—By the fecond feftion, the Committee
of elettion was direfled to declare a candidate .found
guilty of fo deing, incapable to ferve for that Parlia-
ment, Thebill had feveral other claufes, and met with
great oppofition, and fome amendment, in its paflage

- through the Houfe of Commons. When it came into
the Houfe of Lords, Lord Mansfield oppofed it. ftre-
nuouﬂy, and after examining its principle and tendcn:y'
du-ough all its parts, declared, * That the framers of

F2 the
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the bill muft bave been ignordnt of the law as it. mow
Slands, or they mever could bave thought of fuch a
bill:—That the crime of bribery was already clearly
and [u f ificiently afcerlamcd by the law; for which reafon,
every  bill przf:nbmg new modes of prevention, tended
rather to weaken and contraé the law, than to enmforce
and enlarge it : — That the palliatives of the bill by
which it endeavoured to allow of fatisfaction for real
expences ®, were liable to great fraud and abufe, be-
caufe men’s employments were fo various, that an
bour might be more valuable to ene man than whole
days to another, which rendered the difficulty of fet-
tling fuch accounts infurmountatle : — That the laws
in being were fully adequate to the punifpment of all -
colourable and evafrve means of corruption, under pre-
tence of paying celeclors for bfs of time: — That be
bad heard that a Committee of the Houfe of Commons
had allowed a condut of this fort to pafs uncenfured t,
but that if any fuch determination bad been made,
it was clearly illegal.”—The Lords hereupon rejeted
the bill ; the manner of doing it was by a motion for
its being printed, which was underftood to be an ex-
tinguifhment, becaufe the Parliament was expe&ted to
be prorogued for diffolution the next day (March 24).

* The bill in its amended flate contained a claufe for this p;lr-
pofe; its fupporters in the Houfe of Commons explained it to be
an allowance of fuch payments, provided they did not come to
the goter’s hands ; thus, a candidate (it was faid) might pay a
coachman for conveying his friends to the ele®ion, but not the
voters themfelves for coach-hire.

+ This was fuppoled to allude to the cafe of Worcefter in
1775-

«

P.s1.
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P. s1. (D.) The treating a& has a more compre-
henfive expreflion, than the ftanding order of 21 O&.
1678 *, on which it was founded ; the words of that
refolution are, * if any perfon fhall by himfelf, or by
any other on his behalf, or at his charge at any time
before the day of bis election, give any perfon or perfons
having vote in any fuch eleGtion, any meat or drink
exceeding in the true value of 10l. in the whole
or fhall before fuch eletlion be made and declared, make any
other prefent, gift, or reward, &c,” the ftatute defines -
the time generally “ bgfore his election,” and clafles
in one fentence both the entertainment and the other
prefents, prohibiting both equally within the fame
period. .

But the greateft difference between the refolution and
the ftatute, confifts in the evidence required of the
falls; the former declares the falts alone duly proved
to be bribery, and criminal ; but the latter infers the
guilt from the obje& and intention; the feveral ats
muft be done in order to be elected, before the penalty
- attaches, according to the words of the firft feCtion of
the ftatute.

P. 62. (E.) In confequence of thefe refolutions, the
Houfe ordered a new writ : Mr, Cator did not ftand a
candidate at the enfuing election : T have reafon to think
that his declining it was owing to an opinion, that he
had been indireétly difqualified by the foregoing refo-
lutions of the Committee. I do not know any deci-
fion in the Journals upon which fuch opinion is founded,
but thofe who fupport it argue, that when the fubje&
matter of a petition againit a fitting member is bribery,

* 9 Journ. 517.
Fg and
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and his ele@ion is afterwards declared void upon that
petition, it muft neceffarily follow, that he is thereby
found guilty of the charges alledged againft him, i. e.
- of bribery, and therefore becomes liable to the inca-
pacity inflifted by the ftatute ; that this confequence i
analogous to the ¢afe of a judgment at law for the
plaintiff, which following upon the declaration, ne~
ceffarily convills the defendant of the charges therein
contained. But it thould be confidered, that the de-
termination of a Committee is not connefted with the
petition in the fame manner as 4 judgment at law is
with the declaration ; becaufe, in the cafe fuppofed;
by a judgment the declaration is exprefsly referred te,
and the defendant is found guilty ¢ in manner and formi
as the plaintiff hath alledged;” whereas the decifion of
i Committee is feparate and indtépendent ¢ Again, the
tharges of a declaration are fpecific and afcertained;
but in a petition of eleftion’they are generally loofé
and complicated'; befides which, the eftablithed method
of decifion upon it is krowh to be of the fame fort,
and it is often impoffible for the parties themfelves to
difcover with certainty the ground of the judgment from
the judgment itfelf. Although a petition may alledge
bribery only, fpecifically and diftin@ly, it will be ftill
competent to the Committee to determine againft the
fitting member upon grounds upon which he may bé
fuppofed innocent ; thus, they may think that the votes
may not have been bribed with the privity of the can-
didate, or, that they were, for feveral reafons, reduced
to an equality, or, that the petitioner himfelf may have
been guilty of bribery as well as the fitting member
thefe, and other explanations, may be given of deci-
{ions like the prefent, and ought to be received in the
- favourable



favourtble préfimption of innocence, under laws
which eftablifh a maxim, that guilt is not to be pre-
furhed, The fimple refolution of a void eleétion, has
no reference to the evidence in the caufe, and it feems
“imore confonant to law Yo prefume, that thofe who pro-
nounce upon the charge, would have exprefied theiy
Tenfe of the fitting member’s guilt, if they had theugbt
fo, than the contrary.

‘The inftances are numerous in which it has beety
exprefsly declared, that parties have been guilty of
bribery ; from which it might well be infetted, that
‘where fu¢h 4 judgment is not exprefsly given, the prins
‘ciple of it does not take place. I have found'a variety
"of cafes in the Journals, in which it was competent to
the lofing parties, upon fecond elecions, to have taken
this objeltion againft the fitting members, yet they
have not; the following are of this fort.—Cafe of
‘Steyning, 13 Journ. 482.—Maidftone, 14 Journ. 73.
—DBofton, 17 Journ. 145.—Newcattle, 14 Journ. 3rs.
—Sudbury, 14 Journ. 119.—Reading, 18 Journ. 455.
—1It is nbt very eafy to difcover from the Journals what
may have paffed upon this queﬁlon, becaufe they do
not take notice of the returns of members not peti-
tioned agaxnﬁ fo that many'members may have fate
upon fecond eleions, whofe former feats were avoided
upon a charge of bribery, without our being able to
difcover this in the Journals, Tie laft cafe have met
with, in which this obje&tion was open, is the cafe of
Poole in 1769: Mr. Gulfton petitioned againft Mr.
Mauger’s ele&ion upon the fole ground of bribery (32
Journ. 31), the petition much refembled that in this cafe,
no evidence of any other charge was produced, and the
Houfe declared his eleion void (ib, 197, 198, 199).

F 4 At
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At the ele@ion enfuing upon the new writ, Mr. Gul,
fion and Mr. Mauger were candidates, the Jatter was
returned, yet the other never petitioned againft this
return. ,

I have heard that the contrary do&rine to that I am
contending for, was eftablithed by the late cafe of
Kirkudbright ; but I have examined the minufes of the
two Comnmittees of 1781 and 1782, and find it is quite
otherwife : In the general election, Mr. Johnftane was

~'returued for this ftewartry, and Mr. Gordon petitioned;

the latter was determined by the Committee in 1781,
to haye had the majority of votes, but, upon the evi-
dence of bribery brought againft him by the fitting
member, the Committee refolved, That Mr. Gordon had
been guilty of bribery at the laft eletion for Ktrkudbngbt"

and that the eletion was void. Upon the fecond
eletion the fame parties became capdidates, Mr. John-
ftone produced an attefted copy of the above refolution
‘agamﬁ his opponent, to the eleGtors, and informed them
of his incapacity thereby; notwithftanding which, Gor-
don was elefted and returned. Johnftone ‘petitioned
againft him upon the ground of this incapacity, and
upon the trial of hls petition in February, 1782, the
Comnmittee for that caufe avoided the election of Mr.
Gordon and feated the other who had the minority of

votes, See 38 ]oum. 155 245, 4155 689.

® The chairman did npt report this refolution tq the Houle.
Pee 38 journ. 255
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The Committee was chofen on Tuefday, the 15th of
June, and confifted of the following Members :

Sir Richard Hill, Bart, Chairman.
John Kynafton, Efg; .
John Lowther, Efq;
William Drake, jun. Efg;
Sir John Woodhoufe, Bart.
Richard Gamon, Efg;
Patrick Hume, Efq;
Sir Charles Kent, Bart.
Sir John Miller, Bart.
Charles Brandling, Efg;
Penn Afheton Curzon, Efg;
George Vanfittart, Efg;
George Jennings, Efq;
NoMINEE,
Of Myr. Wilbrabam,
George Dempfter, Efgy
Of Mr. Hawkins,
Philip Rathleigh, Efg;
PETITIONERS,
Roger ‘Wilbraham, Efq;—Chriftopher Hawkms, Efq,

CouNsEL,
For My. Wilkraham, -
Mr. Morris—Mr. Batt,
For Mr. Hawkins,
Mr. Lawrence—Mr. Bofcawen.
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T HE
C A S E
Of the BOROUGH of -

M I T C HE L L

HE Committee met on wednefday,
June 16th ;

.- Mr. Wilbraham’s petition fet forth
a charge of bribery againft Mr. Haw-
kins, and alledged that a majority
of perfons ‘legally intitled to vote had
tendered their votes for the petitioner, but
were rejeCted by the returning officer, by
which means there appeared on the poll,
for the petitioner twenty-one votes, and the
like number for Mr. HawkKins, in confe-
quence whereof, both were returned.

Mr. Hawking’s petition in the fame
manner complained of bribery on the part
of Mr. Wilbraham, and afferted the majo-
sity of votes to be in hig own favour; but

| that
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that the returning officer, by rejecting votes
tendered for the petitioner, had reduced
the numbers for each to the equality above-
mentioned *.

In" confequence of this double return,
the Committee direCted the following
ftanding order of the Houfe to be read :

¢ Ordered, That in all cafes on double
returns, where the fame fhall be contro-
-verted, either at the bar of this Houfe, orin
Committees of privileges and elections, the
counfel for fuch perfon who fhall be firft
named in fuch double return, or whofe re-
turn fhall be immediately annexed -to the
writ or precept, fhall prOCeed in the firft
place +.”

Accordmgly, as Mr. Wllbraham was ﬁrﬁ
named in. the return his counfel opened
his cafe firft.

The laft determination of the right of
ele@ion was next read, and is as follows :

¢ Refolved, That the right of ele€tion
of members to ferve in Parliament for the

* Votes, May 55, p 16, 17.
t 21 Journ. 89, 18 March, 1727-8.
borough -

>
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borough of St. Michell, in the county of
Cornwall, is in the port-reve and lords of
the manor who are capable of being port-
xeves, and the inhabitants of the faid
borough paying fcot and lot *.” (A.) ,
Then the ftanding order of January

16th, 1735-6, was read+, for reftraining
the counfel from offering evidence againft
< the right of eletion declared by the laft
refolution of the Houfe.

There were four candidates at the laft
elettion for this borough, for whom the
numbers on the poll were as follow : For

Howell 27
Wilbraham 21
Hawkins 21
Bofcawen 135

Mr. Howell was allowed by each party
to_have been duly eleGted, and was fo
returned ; the only difpute was between
the two petitioners. The port-reve, who
prefided as returning officer, had voted for
Mr. Wilbraham, and upon finding the
numbers for him and Mr. Hawkins equal,

* x3 Journ. 416, 20 March 1700.
+ 22 Journ. 498. See 1 Doug. Ele&. gg.

declared,
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declared, that if he poflefled a cafting voice,
he gave it for Mr. Wilbraham, but left the
effet of it to future difcuffion: No argu-
ment was now ufed before the Committee
to fupport fuch right in the returning of-
ficer ; it was given up by Mr. Wilbra-
ham’s counfel (B.)

No queftion arofe in this caufe on the
right of eletion.

The counfel for Wilbraham founded his
claim to the feat on two points:

Firft, To give him a majority on the
poll, by adding to his numbers one vote;,
which had been rejected by the port-reve,
and by ftriking off two from Hawkins’s.

Secondly, If they fhould fail in the firfk
point, to avoid the elettion of Mr. Haw-
kins, and render him incapable of the feat,
by proving him guilty of bribery by him-
felf or agent.

The voter rejeted by the port-reve was
William Nancarrow ; he claimed to vote
as the occupier of a tenément called Part
of Swine's, and had been rejected, becaufe
the Port-reve, upon the evidence produeed -
to him, thought the tenement in queftion

was
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—was occupied by one Luke Henwood, and
1ot by Nancarrow, and allowed Henwood
to vote for it ; he voted for Hawkins.

This tenement is fituated in that part of
the borough which lies in the parifh of
Newlyn; the rate of this parifh was in the
ufual form, the firft column defcribing the
fubjett rated, the fecond the occupier, the
third the annual value, and the fourth the
fum affefled ; thas,

L. s d

Swine’s tenement R.Parker[1]1 ¥4

. Part of ditto J. Parker |1 |1 7
Another part of ditto 1j1 7

It was for this other part of ditto that
Nancarrow claimed to vote : The counfel
for Mr. Wilbraham contended, that the
‘blank in the occupier’s column was to be
Hilled up with his name; on the other
fide 1t was contended, that Henwood ought
to ftand there *. Witnefles were called to

afcer-

* There were fome other inftances of blanks for the
wtcupier’s name in this rate. [t was determined long
4go, that payment to fuch a rating is {fufficient to gain
a fettlement ; in the cafe of Heavytree, in Devonthire,
ia £696, reported, 2 Salk. 478. the feffiops had ad-

‘ judged,
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afcertain the point, and the principal mat~
ter in difpute feemed at laft to be, whether
Nancarrow had paid the rate; for in ge-
neral, in fcot and lot boroughs, a man muft
be rated and pay, in order to derive the pri-
vilege of voting from his occupation. As
the difpute turned on fats merely, I dono
more than ftate it generally, according to
the plan I have laid down for compiling
thefe Reports.

The two votes objefted to on Mr.
Hawkins’s poll were thofe of Luke Hen-
wood above-mentioned, and of Jofeph
Hooper ; the cafe of the former depended
on that of Nancarrow ; as to the latter, it
was admitted that he was rated by name
and had paid to the rate ; the objection was

judged, that a rate on the houfe without a rate on the
perfon, was not fufficient to make a fettlement, but
the Court of King’s Bench quafhed the order of fef-
fions, and this judgment has been confirmed frequently
fince; particularly in a cafe reported, Doug. 543. of
the parifh of Heckmondwick, where the occupier paid
to a rate under the name of a perfon deceafed ; which
cafe was founded upon one in Mic. 18 Geo. IlI. T%e
King and Walfall, where the defcription in the rate
was, “ Late Lowbridge’s.” '

3 - that
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that at the time of his being rated, which
was at Eafter, 1483, he was not the occu~
pier.of the tenement for which he was
rated, and did not become fo till the July
following.

When the counfel for Wilbraham were

- going to produce evidenee of this fadt, thc :
.counfel for Hawkins objeCted,

"That the Committee ought not to receive
fuchevidenceatthis diftanceof time, becaufe
the ftatute 17 Geo. II. ch. 38.* {. 4. which

" empowers parties aggrieved by fuch a rate to
appeal to the quarter feflions againft it,
confines the appeal to the next feflions (C).
‘That the objetion now made to Hooper
eught to have been the fubject of an appeal

# [t is in fubftance as follows : :
" < If any peifon fhall be aggrieved by any rate or
2ffeffment made for relief of the poor, or fhall have any
amaterial objeftion to any perfon’s being put on or lefe
out of fuch rate or affefiment, or to the fum charged on,
any perfon or perfons therein, or to any thing done by
the juftice or overfeer, he may, giving reafonable notice
to the churchwardens or overfeers, appeal to the nexe
feffions ; but if reafonable notice be not given, thenthe
Jjuftices fhall adjourn the appeal to the next quarter fef-
fions after.”

G ' ‘to
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to the feffions, which s the proper jurfs
. diGion for determining fuch cafes ; and the
parties not having taken that caurfe, asthe
fratute directs, mufk b¢ confidared to have
acquiefced in the rate ; That the Committec
under thefe circumftances, would make the
rate their guide, conformably tothe prac-
tice of former Committees, particularly
thofe of St. Ives *, and Peterborough +, in
which this queftion had been  very fully
confidered and very deliberately determin-~
ed : That in thofe canfes a diftinction had
been allowed between cafes which corecgra
the rating only, and thofe in which the
parifh officers are charged with criminality
in making the rate; in the latter a greater
latitude being permitted to the parties
complaining ; That if fuch a charge were
now made, there might be reafon for enter-
ing into the complaint, but that not being
the cafe, the:Committee ought rather to
follow an eftablifhed rule, than open their
jurifdi@ion to all the inquiries.of a cqw:t of
guarter. feﬂions

* 2 Doug. Ele&. 393,t0 396.
4+ 3 Doug. Elect. 101, t0.116.
The

1



"MITCHELL. &3
" ‘The counfel for Mr. Wilbraham very
candidly allowed the propriety of this argu-
” ment; they faid, That although it was im~
poffible for him tohave had the benefitaf an
appeal agamft the rate, as not being withid
the ad, and not having at that time any
connection with Mitshell; yet, as the pro+
per remedy by appeal had been marked out
by theftatute, and the decifionsof the St. Fves .
-and Peterborough Committees were directly -
in point to this queftion; and had been de+ '
Tiberately: made, they fubmitted to their
authority and renounced the ob_]e&mn to
Hoaper’s vate. .

.The remaining part of the cafeuponthe
charge of bribery, confifted of evidence to -
prove:Mr. Hawkins guilty, by having en-
deavoured to corrupt a voter by means of
one Curgenven, faid to be his agent, and
alo.by havmg made the fame attempthm-
felf.

Ais.to the firft, two witnefles were called
-on the part of Wilbraham to prove the
agency of Curgenven; from whom, it aps
peardd, that he canvafled the town. in com-
pany with .Hawkins, that .he alfo' went

G2 - about
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about alone to afk votes for him, that “he
afked the vote of one of the witnefles for
Mr. Hawkins in his prefence and jointly
with him, that Curgenven was fteward to
Lord Falmouth, on whofe ‘ intereft Mr.
Hawkins ftood, and that he and Curgen-
ven refided together during the election in
the houfe of an agent of Lord Falmouth’s:
After this evidence, Wilbraham’s counfel
called a witnefs in order to prove an act of
bribery by Curgenven ; this was objected
to by the counfel on the other fide, who
argued, -

That fuﬁicxent evidence had not been
produced of the agency of Curgenven toin-
title the party accufing to offer evidence of
his aéts fo as to affe¢t Mr. Hawkins; That
they ought to fhew that he was an agent
for other purpofes than canvaffing, - and
had .{fome authority for the purpofe then
carrying on ; or at leaft, for the difpofal of
money. for the expences of the eleCtion ;
That an agent was one employed to ait for
another ¥, and though the modes of this
employment are fo various as to be almoft
indefinite, yet .there are certain general

* See 3 Doug. Ele&, 263. .
prin-.
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principles by which judges fhould always
be directed to their conclufions upon the
fubjeét; one of thefe is, that fome allowance
or approbation exprefs or implied, or fub~
{fequent affent on the part of the principal
to the act of the fuppofed agent, ought to
be -proved, before the guilt of that act can
be imputed to the principal : That in the
prefent inftance no previous authority or
fubfequent affent on the part of Hawkins,
had been proved as to any other aéts of-
_Curgenven than his afking votes for him
in which he had done no more than one
friend may lawfully do for another; -and
which is often done by perfons between
whom and the candidate there is no privity
or connettion: That the confequences
would be monftrous of determining that g
candidate thould be anfwerable for the con»
duét of thofe who may have accompanied
him in his canvafs or. folicited votes for
him; any man might in this manner be en-
abled to avoid the eletion of his opponent.
That it might perhaps be juft to pre-
fume the principal’s affent in cafes where'a
previous foundation has been laid for it
Gi; - Co o asy

o,
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a6, for inftance, in the Shaftefbury caf,
where an inclination to'fucceed by bribery
was clearly proved by the ‘déclaration of
Sykes “ ihat be wowld [pend bis manit in

order o get. the borough *;” -fuch evidence
- of general condu& is tantamount to ‘the
particulat proof of perfonal affent in thé
principal ; that is, it raifes a prerumpnon
of it fo ftrong, that it is incumbent. on the
other party to clear himfelf: In the taft
cafe of Cricklade, in 1781, fimilar cirtum-<
ftances dppeared on the part of the candis
dates ; but as nothing of this foft has been
attempted by Mr. Hawkins, dnd no illegat
condu¢t has been proved againft him, the
Committee ought to reje& the evidence
offered to induce a prefumption of his
guilt; paiticulatly when it is in the powse
of the adverfe party to éxamine Curgenvert
himfelf .as to the authonty that Mt
Hawkins may have given him on this
fubject 4. - ‘

* This cxpreﬂion was not cited from Mr Douglns 3
rcport of that cafe..

t Bee 3 Doug. Ele&. 267, 272, the cafe of in ageiit
not allowed to be called on the part of the f f tting mem-
bery when thus accufed.

The
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. 'The eounfel for Mr. Wilbraham argu-
&d; Thiat if it were required in fach cafes to
bring evidence of exprefs agency for tire
purpéfe of bribery, it would be almoft ime
poflible, from the nature of things, ever to
prove a tandidate guilty of bribery by his
agents; all difcovery from that quarter
wotld bé thereby at once fhut out: But
the rule of evidence generally practifed in
Conithittees hits been mmich more liberal ;
_reaftrtadle voidence of agency is all they have
required in thofe acts by which the prin-
cipal iy affeted. Such was the practice in
the ¢afe of Iichefter *, and the laft eafe of
Cricklade; ufid others that might be men-
tioned ; in the latter the circuinftances of
agency wete not, as has been faid on the
othet fide, deduced from the genéral cofi-
duf® of the candidates, but very fitnilar to
thof of the prefent cafe: Briftow was
there proved to be the agent of Lord Pott-
chefter, it was proved that Macpherfoh
flood on Lord Portchefter’s intereft, and
" ® ] prefurhe the point alluded to is that ini 3 Doug.

Ele&. 160, 161 ; Mr. Morris, who in his argunient re-
fqn'ed to thefe cafes, had been counfel in both of twem.,

G4 that
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that Briftow canvafled for him in company
with Lord Portchefter {who was then a.
commonner) ; under thefe circumftances
evidence of Briftow’s a¢ts of bribery was
received againft Macpherfon,

It is not-denied that there may bs agents
employed in different charaters at elecs
tions, and that an agent for one bufinefs
aay have no connection with other {chemes
of the candidate; an agent may. be ap-
pointed to attend the poll, to order an
entertainment, &c. which employments .
may. be diftin¢t from each other, and this
diftinction is the fubject of proof.. But if
a candidate will carry his friend along with
"him throughout the el¢ttion, and bejoined
avith him upon all occafions, he muft an-
fwer for the confequences; common ex-
- perience juftifies the prefumption of a
clofe conneftion between them, As to
the argument, that there ought to be fome
proof of affent or approbatiop on the part
of the principal, the rule of evidence bearg
the contrary way ; in fuch circumftances
his gffent is to be pryimted to the alts of
fuch an Agent, and jt is mcumbent on th;

gandi-
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candidate to prove the diffent, as he eafily
may, if it exifted : This is conformable to
the general praétice of mankind, and to
the acknowledged principles of the times. -
. But without enteripjg {fo minutely into
the queftion, it feems-only neceflary to fay,
that the objetion has been taken too foon;
if the evidence before glven fhall not be
conﬁxmcd by that which 1is to follow, it
can dono harm: Perhaps the manner in
which Curgenven may -appear to have
acted upon this occafion, may ferve to prove
at the fame time his agency and the bribery
compleat,

. 'The Committee after having deliberated
‘on the queftion came to a refolution,
s« That Curgcnven s agency had not yer
been prov
The counfel feemmg to have doubts as
to the effett of this refolution, the chairman
afterwards explamed itby faying, “the Com-
mittee did not mean hereby to preclude -
them from going into evidence of theacts of
Curgenven, or any other evidence to fup-

port their cafe that they would be under-
"ftood
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fload onily to have gweh an epirioh off €4
fdeperdent f:

the coulel for Hawkins fill withied &
have endetftood the refolution 1o htive re.
qulred furthiet proof of Curgenven’s
dgency, before the admiffron of evidetice of
His 46 : But the Chairman faid it had
Blenr fuiﬁcitntly expldihed, atid defired thdt
the caufé might proceed.

I have thouglit proper to 6thit a partic
éuldr flatemetit of the evideitce of e .
bribery, fot a reafori which muft have ot«
Etirted frequently to thofe who have beén
ufed to draw conclufions of fact from the
teftimony of witneffes delivered vivd voce ;
the great advantage which this kiid of tef-
tlmony has over wriften depoﬁtions, cofi-
fifts ini the opportunity of obfrving the
manner and character with which a wit-
riefs fpéaks; from thefe is derived the beft
ineafuré for alcértaining the credit due to
him. But this advantage is oftén loft by
committing it to wn’tmg ; a writtén depo-
fition may have all the clrcumnftanices of
authenticity and tiith, which, if delivered
by the deponérit befoie a jury, might have
' been
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béen difregarded. It feemed to me, that
the Committee, in forming the opinion I
am about to mention, of the fatts of
bribery related by the witnefs (for there was
but one to this point) muit have been led
by his appearance and manner, to give
little credit to his evidence: It would there-
fore be ufelefs to ftate the particulars of it,
fince a written narrative of the fafts might
want fome of thofe qualities which led to
the decifion.

- The Committee, at the end of the day
on which Mr. Wilbraham’s counfel finifh-
ed his cafe,” after the leading counfel for
Mr. Hawkins had concluded his obferva-
tiofis upon it; Refolved, .

¢ That it is the opinion of thd
~ Committee, thdt no fufficient proof of
bribery Has been brought againft Mr,
Hawkins, 4nd that no evidente need be
talled in his juftification on that point.”

- The chairman imediately communi-
¢tited this refolution to the parties.

‘Mr. Hawkins’s cafe being thus relieved
fromi the charge of bribery, confifted ‘of
three parts; which were,

3 . Firft,
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- Firft, To maintain an equality with his
opponent upon the evidence already pro-
duced on his part.

Secondly, To firike off four of his votes
upon particular objections.

- Thirdly, To add one vote to his own
poll whom the port-reve had rejected.
. For the reafon before-mentioned *, I
fhall give only a fummary view of the fe-
veral heads.

Upon the firft, it was cuntended that
Wilbraham had not eftablithed by evidence
Nancarrow’s right to vote, as paying te
the rate for the tenement claimed by him,
and that therefore he could not be added
to his poll : But fuppofing the court to be
of opinion, that Henwood’s vote could not
be fupported on the other fide, his lofs
would be amply compenfated, for upon the
~ Second head, They objected to two, W.
Saundry and W. Parkes, for not bcmg
rated : Thefe men voted for tenements in
Newlyn parifh, under the rate made.ag
Eafter 1783. It is yfual to make the rate
annually about the time of Eafter, for the

o

* P'age 8o,
bl year
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yéar ‘preceding, and the new rate for this
parifh had not been made at the time of
the clection * : The above: rate therefore
defcribes the occupiers of the year 1782,
or thofe at the time of the rate: In it no
occupier’s names are given to the tene-
ments for which they voted, and the coun-
fel for Hawkins faid, they would prove,
that neither of the two was in pofleflion
in the year 1782, nor till Chriftmas 1783;
and confequently could have no title to
vote ®.

They objetted to a third, H. Treweek,
Junior, for occafionality ; that he was put
into a colourable pofiefion of the tene-
ment for which he voted, for eletion pur-
pofes; and to the fourth, J. Parker, that

. ® The eleion came on April 6th, Eafter-day was
April 11th,

" * The argument ufed upon the objection to Hooper's
Votc by the counfel for Mr. Hawkins (fee p. 81.) might
have been ucged here in favour of Mr. Wilbraham, if
the names of the voters had been inferted in the rate;
but as no names are fpecified in the rate for the tene-
ments of thefe voters, there could be no foundation for
the appeal given by 17 Geo. II. ch. 38. asto the two
T ; 3 he
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he was naot a true inhabitant of Mitchelt,
but of the neighboursing village of St.
Auftle, and that his mother in fa& occue
pied the tenement for which he voted. * -
Third head, Frederick Knight had ten-
dered his vote for Hawkins for a tenement
in that part of the borough which lies - in
the parifh of St. Enoder, and had been re~
jected by the port-reve upan an objection
taken on .the part of Wilbraham, againft
the rate of .this parith, made on the 26th
of March 1784, for occafionality : It wag
alledged to have been made before the
ufual time, for the purpofe of the eleCtion,
and . that .therefore no right to vate could
be gained under it (D): Knight's name
was on this rate, but not on.the .former,
No other objeGtion was made to his vote,
and the counfel for Mr. Hawkins under-
took to prove the rate to have been duly
made, and without any view.to. the elege
tion ; but they faid, it. would be an immas.
terial queftion, and the poll would not be
affected by it, becaufe, if it could be fup=
pofed that the objection {hqul(.l prevail be
fore the Committee, it would give effect to
the
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the rate of Eafter 1783: In this rate the
name of W. Henwood ftands, who ten-
dered his vote for Hawkins, and had been
refufed: (but his name had been ftruck out
of the rate of this year, upon an appeal to
the feflions fince the eleCtion ;) if Knight
therefore thould beacjeéted, W. Henwood
mutt be received in his room. This man
ftood in the fame predicament as Jofeph
Hooper before-mentioned (in p. 8e.) and
had bean for that cawfe rejSted by the
Pogt-reve ; but for the reafon which de-
termined Hooper’s cafe, ought now to be
veftared to the poll, if the inquicy inte
Knight's cafe fhould make it neceflary *.

‘Upon thefe feveral queftions, which eon-
fifted fometimes of law mixed with fact,
the Committee declared no feparate opi-
nien, byt .determined gengrally, That Mr.
Haowkins was duly returmgd; and duly
eletted ; which refolutions the chairman
reported to the Houfe Juge 21 4. |

* Upon comparing the relative dates of Eafter and
the rate of St. Enqder in former years, with thofe of
this year, the laft rate appeared to be juftified by pre-
cedent. See 27 Journ. 254. upon the fame queftion
in the cafe of Mitchell in 1755.

+ Votes, p. 258,
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AGE 77. (A.) The right of ele&tion to Parfia.
ment in Mitchell has been various; in the firft

cafe in the Journals in which it appears to have been
difputed, the fuccefsful candidates were chofen by per<
fons called Burghers, (a name which 1 do not find ex~
ifting at prefent in the barough) to which ele&ion it is
faid ¢ the inhabitants alfo condefcended;” the rejeQed
candidates were chofen by twenty-four. 2 Journ 0.
A.D. 1640. Thefe twenty-four are explained in the
next cafe, which was in 1660, to be “ two elizors
chofen by the lord of the manor, and twenty-two of
the freemen chofen by the faid elizors.” The right of
ele&tion was then difputed between them and the com-
.monalty at large, and was decided to belong to the
former, 8 Journ. g2. They do not appear to have
claimed this right in the conteft next following in the
Journals, which was in 1689 ; the petitioner there con-
tended for a right in ¢ the inhabitants paying fcot and
lot,” which appears to have been contrafted with that
of boufekeepers, without any mention on either fide of
lords of the manor ; however, the Houfe then came to
a refolution, declaring the right to be ¢ in the lords of
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the manor liable to be chofen port-reves, and in the
houthaolders not receiving alms.” See 10 Journ. 2724
3065 307. - This right was agreed to in the contefted
ele@ions next following ; but in that which gave o¢-
cafion to the laft determination, the petitioner aflerts
the right to be the fame which the Houfe refolve,
though it does not appear that the fitting member re-
lied upon any other. See 13 Journ. 335, 416. Since
the year 1700, I do not find any difpute about the righg
of ele&ion.

The conflitution of Mitchell is this: A fuperior or
high lord, and five mefne or deputy lords who hold of
him ; the port-reve who prefides in the borough, is one
of the deputy lords annually chofen to that office at the
court-leet of the high lord; the high lord has not the
privilege of voting for members of Parliament. It is
10 corporation and never was, notwithftanding the ufe
of the words commonalty and freemen in the firft refolu-
tions. of -the. Houfe of Commons. Willis, in his No-
titia Parliamentaria, 2d vol. p. 155, fays, it firft fent
members to Parliament in the fixth year of Edward VL.
in the return of that year it is called villa Mychel; in
others fubfequent, burgus vel villa. Perhaps the: free-

men alluded to in the Journal are thofe whom Willis
(p.-157.) calls g jury of the principal inhabitantss who,
be fays, choofe the. port-reve, and ufed to choofe the
members ; .in this fenfe the word freemen is only a
tranflation of .the liberi homines, or homagers, of the
antient. feudal court: Inthe fame manner Willis fpeaks
of .the . freemen of St. Germains,” and < burgeffes of
St. Mawes;” (expreflions likewife found in the Jour-
nals) though thefe boroughs are not corporations ; in
Woeftminfter alfo, which is no corporation, there is a

court of burgefles.
H I have
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I have been led to thefe particular obfervations ost
the ftate of Mitchell, by a doubt contained in a judici-
ous note fubjoined by Mr. Douglas to the cafc of Poole
(2 Doug. Ele&. p. 298). Itis there queflioned, upon
the authority of Lord Holt, whether inbabitants mot
incorporated, are legally capable of the right of fends
ing members to Parliament, exceps by prefcriptiony
the cafe of Wefiminfter there mentioned, fhews the
author’s own opinion upon the fubje&.. He is conmw
firmed by many other inftances ; Mitchell is one, the
right of reprefentation commenced there in the fame
reign with that of Weftminfter; in Callington, New-
port in Cornwall, and Minehead, none of which we
corporations, the right of ele@ion is in inbabitwwts
yet their reprefentation has alfo commenced within tise
of memory: Newport having firft fent members in the
feign of Edward V1. the two othets in the rdgl‘
Elizabeth,

© The truth is, that nofyflem founded on mam&
modern law, can account juftly for the woriderfil wa~
viety that occurs in parliamentary reprefentation, Ja
its origin it is entitely feudal, and its modern wfe cams
only be explained by tracing the changes which feadal
tenures and feudal principles have andergone.

‘The antient hifory of boroughs does not corffistms
the opinion above refetred to, which Lord Chief Juftice
Holt delivered in the-cafe of Afhby and White: For
there is good reafon to believe, that the cleions in
boroughs were in the beginning of reprefentation po-
pular ; yet in the reign of Edward I. there were not
perhaps thirty corporations in the kingdom : Who then
cleted the members of boroughs not incorporated? .
plainly, the inhabitants, or burghers (for at that time

X ' every
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évery inhabitant of a borough was called a burgefs);
snd Hobart refers to this ufage in fupport of his opinion
in the cafe of Dungannon. Hob. 15. 12 Co. 121.
The manner in which they exercifed this right, was the
fame as that in which the inbabitants of a town, at
this day, hold a right of common, or other fuch privi-
lege, which many poflefs who are not incorporated ®,
When I fpeak of corporations in the foregoing paffage,
I ufe the word in that fenfe in which it is now under-
flood, to mean, bodies politic having perpetual fuccef-
fion and poflefing various independent powers which
individuals cannot attain: But we muft not imagine
that thefe powers were conveyed to boroughs in the firft
charters which they received from their feudal fove-
veign, whether king or lerd, It appears, from the
8ate of the boroughs of this kingdom defcribed in
Domefday-book, all of which are quoted by Dr.
Brady inhis Hiftory of Burghs, that the inhabitants of
them, in the period of that furvey, were the vaffals of
the Jord of the borough, (who in many was the king)
or villeins appendant or in grofs : They paid for their
dands and dwellings different fervices to the lord, and
generally a kind of protetion money for liberty of
trading, for exemption from certain burthens, and for
other privileges, according to the fituation and extent of
the borough.  As their numbers and wealth increafed,

. they became able to buy in thefe rents and ferviees, the
kisg or lord referving only a chief-rent in their ftead,
“and thus they procured grants that their borough fhould
be  kder burgus,” and they themfelves became ¢ /ia
beri burgenfes,” i. e. emancipated from the rigours of
the feudal fubje&tion, ‘in the fame mannex as kberi Ko

* ® Sece Co. Lit. 2110, b,

Ha mines
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mines were contradiftinguifhed from bondmen. Bo-
roughs upon the fea-ceaft were the firft in procuring
thefe grants, from their greater fubftance, and from
the defire of the inhabitants to obtain the freedom of
their port to themfelves. Hereby the fovereign yiclded
up the immediate fruits of his lordfhip, either for a
fum'of money, or certain annual rent, or in order to
improve his eftate by the encouragement of trade.

. To one who does not confider the fubje&t in this
_point of view, the expreffion  liber burgus™. in- the
firft charters to boroughs, ¢ontaining the firft and great-
¢ft privilege in them, muft appear unintelligible. But
it will be found to have been the moft eflential part of
the charter, for as their former ftate was a dependent
vaffalage of the loweft kind, they are thereby raifed to
4 ftate of freedom, and their place of refidence; their '
buargh, is made free too, and exempted from the-imme-
diate jurifdiction of the lord.- This is the origin of
free boroughs and free burgefles ¥ ; in the firft charter
-to Dunwich, King John grants ¢ quod burgum de
Dunewic fit liberum burgum noftrum ;* fo to Bridge-
water, « dile@o & fideli noftro Willielmo Briever quod
bruge Walteri fit liberum burgum & quod ibi fit libe=
rum mercatum & una feria——cum theloneo, paagio,
pontagio, paﬂ'agxo, leftagio, ftellagio, & cum ommbus
aliis liberis confuetudinibus ad. liberum burgum
pertinentibus. Conceflimus etiam przdito Willielmo
quod preedi&ti burgenfes fui—fint liberi burgenfes,
&c.” Brady Hift. Bur. Appendix 13 & 22, the au~
thor has there printed feveral other charters of the fime
import. In the firft charter to- Pontefra&, dated in
1194, the lord of the borough grants to his burgefles

® Sec Brady Hift. Bur, 100. _
of
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©f Pontefrad their Liberty and frée burgage, and their
tofts, yielding yearly for all fervice, and for every whole
toft 12d: For this and fome other favours the burgefles
pay their lord 300 marks. The ftate of fervitude in
which the inhabitants of towns were held under the
feudal fyftem, prevented them from improving their
fituation to their own benefit, or to their lord’s : Con-
fiderations of this kind may have occafioned the firlt
grants of privileges to them. But the idea of a cor-
poration, corpus politicum, the univerfitas of the ci-
vilians, the communitas of the feudifts, is furely of
a date long fubfequent to that of becoming liber burgus.
Although many towns, and particularly London, are

.Jow called corporations by prefcription *, that is not
fo well warranted by the truth of hiftory, as by the fa-
vouring principles of our law. The conqueror’s
charter ¢ to London grants indeéed the privileges en-
Joyed under his predeceflor, but thefe feem to be no
more than that the citizens fhall be freemen (lawyworthy
is the term), and be capable of the right of inheriting,
a ftate manifeftly contrafted with that of being in do-

minio domini ; it is addrefled to the bifthop and port-reve,
bt that alone does not prove it to have been a corpo-
ration, for the port-reve was-an officer employed to re-
ceive the King’s port duties. - Robertfon, in his proofs
and illuftrations to the firft volume of his hiftory of
Charles V. 1 juftly diftinguifhes between the inftitu,
tion of communities, and thefe charters of immunity
.o franchife; according to him, charters of commu-
nity, ot thofe which ereted. corporations, were nat

" ® See Brady Hift. Bur, 168 - - + Brady Hift. Bur. 28.

-3 P. 89 & goi..
REEE H 3 common
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common in France till the beginning of the twelfth
century : And as it is allowed by our antiquarians, thag
England generally followed France in her political it
fitutions, it is not probable that charters of incorpo«
‘yation took place in England till aftey that period. The
crufades had made the natiops of the north and wefk
of Europe acquainted with the advantages which the
gities of Italy derived from their’independence ; and
{as there is room for conjecture on this fubjed) 1 thould
)magmc that thofe nations may have learnt the method
of conveying equal powers and privileges to their own
cities, by the revival of the knowledge of the civil law
mtheﬁrﬂ:partofthe twelfth century ; hence they may
have taken the jura univerfitatis, which ‘are cflentially
different from the Xbertates burgi; and hence perhaps
began a pra&tice which has eftablifhed 2 maxim in the
law of France, as well as in our own, that corporas
tions cap only derive their exiftepce from the crown;
to incarporate, is a royal prevogative ; but it is plain
from what is faid aboye, that, to enfranchife, was the
prerogauv; of every feudal lord, See Du Cange’s
Gloffary on the word Communia : This author derives
the ln&xtqtnpq of corporations in France from the de»
fign of its Kings, firft pradlifed by Lewis V11, to raife
them up againft the power of his barons: If it were
fo, it well accounts for the principle by which this r&&
became 3ppropriated to the fovereign. .

P. 78. (B.) Glanville, in his Reports, p. 21, fays,
¢ of common right in cafe of equality of yoices, the
mayor of a town hath no cafling or ever-ruling voice
in the affiymative to caryy an eleion, without the
help of a cuftom, or fome other fpecial matter, to ena-
blc him in that behalf——DBut the clelors ought (]

w”
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continue together, or meet again by adjournment, till
they can agree to an ele&ion by plurality of voices,”
- bave met with two cafes in the Journals, wherein the
Houfe have, in the firfk inftance, and without waiting
for an enquiry into the merits, or for petitions from
the parties, declared the ele@ion void, on account of
this equality of voices ; but it is not likely that thefe
precedents will be followed now. In the cafe of Ti-
¥erton in 1710, there were three candidates, all of whom
bad an equal pumber of votes, for which caufe the
Houfe avoided the ele@on, and ordered 3 new writ,
before the time for delivery of petitions had expired *.
‘The fame had been done before in the cafe of Gatton
in 1660, where there were four candidates, for three
of whom the votes were equal, and for the fourth there
was a fmaller number ¢+,

P. 81. (C.) I do not know any cafe, in whichit has
been determined that by the conftruction of this a&,
the appeal muft be to the feflions next after the rate ¢

- Inthe flat. 33 & 14 Charles II, ch. 12, f, 2. itisin
the fame manner directed, that the appeal of any perfon
sggricved by an order of removal, fhall be to the next
fefions : It was determined in the King’s Bench, that

_the mext quarter fefflons alluded to by this a&, towhich

_ the appeal muft be brought, is the next afier the party
is grieved, 12 Mod. 336 ; which is not by the figning of
‘the order by the juftices, but by the removal in execu-
tion of it, 2 Stra. 831. So it might be faid of an ap-
peal againft a rate, that the party is not grieved till
called upon for payment ; but it fhould be obferved,
that there is this difference between the two eafes, thag

¥ .46 Journ. 407. + 8 Journi1g.
Has a party
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a party cannot be prefumed to have notice of an order,
of removal till it is executed ; whereas public notice of
a rate is always given in the church the next funday af-
ter it hasbeen allowed, (by 17 Geo. I1. c. 3.f.1.) of
whlch all the pan{h are prefumed to be informed, and
laches might Juﬁly be imputed to him who does not
know it.

The ftat. 43 Eliz. ¢h, 2. hmxts no time for an appeal
authonfed thereby, but dire&s gcnerally, that if 4 any
perfon is aggneved the Ju{’aces in their feffions fhall
have cognizance’ of the matter* a.nd fome pcrfons
were of opinion, that an appeal agamﬁ a poor-rate
pnder that a&, notwnthﬁandma the 17 Geo, . ch. 38.
mlght il be preferred to any feffions, mdeﬁmtely, be-
caife the obje@s of the two ﬁatutes are different 4 :
But it was determined by the court of ng s Benchi m
laft Trlmty term I, in the cafe of the borough of Pen-
ryn, that an appeal againft poor-rate mutft, by the 17
Geo. II. ch. 38. be brought to the next feflions, in all
cafes ; and that this alt is, as to that, a repeal or rathcr ’
hmxtatlon of 43 Eliz. ¢h. 2.

P. 94. (D.) By the report of the contefted eleGtion
for Mitchell in 1755, (27 Journ. 254, &c.) thereap-
péars to have been then a fimilar objection taken againft
the rate : There had been, previous to that eleéhon,
a mantbly rate made on the day on which the ele@ion
was proclalmed but the party taking the obje&ion dxd
not rely folely upon that ; they went into an examina-
tion of the pamcular articles, in order to prove not
only that the rate had been unfairly made, and occa-
ﬁonal]y, but likewife that this had been done for the

¥ Se&t.’6. + Sce g Burn’s Juft, gog, 13th edit.
3 Trin. 24 Geo. I1L, -
’ ‘ purpefe
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purpofe of giving wotes to improper perfons. The fin-
gle objection of occafionality, to the rate, feems not
to be a fufficient caufe for avoiding a right in other re-
fpe&ts lawfully acquired under it; for if 2 man is juftly
rated, it would be hard to involve him in the fraud of
thofe who may have abufed their office in making the
rate.

There is a2 manifeft difference between this cafe, and
that of derivative titles in corporations gained under
prefiding officers, illegally made ; becaufe in them the
origin of the title is intrinfically illegal ; whereas here it
only becomes voidable by matter extrinfic, and to cer-
tain purpofes only : For without queftion fuch a rate
would be effeCtual to every purpofe, but that of the
. eleCtion. In the cafe of St. Giles, Cripplegate, and
St. Mary, Newington, in Viner’s Abr. tit. Settlement,
K. g. it was determined by the court of King’s Bench,
that 2 man may gain a fettlement by being rated and
paying to a rate not legally made : Viner, in a mar-
ginal note to that cafe fays, ¢ it was held to be a con-
tributing to the public levies of the parith, and the
parifh have had as much benefit of the contribution, as
if it had been a good rate.” In the fame manner, the
Committee, on the cafe of Milborne Port, (1 Doug.
Ele&. 129.) where there were two fets of perfons
¢claiming to be parifth officers, determined,  That
perfons rateable having paid to the rate, though that
rate be made by officers illegal or doubtful, have a right
tovote as inhabitants paying fcot and lot,”
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“The Committee was chofen on Thurfday, the r7th of
June, 1784, and confifted of the following members :.

John Parry, Efq; Chairman.
Francis John Browne, Efq;
George White Thomas, Efg;
John Call, Efq;
Filmer Honeywood, Efg;
Lord Apfley. .
Edward Miller Munday, Efg;
Richard Slater Milnes, Efq;
Henry Addington, Efq;
Brooke Watfon, Efq;
Hon. Edward James Eliot. ’
- Sir Williarg Leman, ggt AL
WX/JNomgunns, e
Of Shafto and Conway,
Right Hon. William Eden.
Of Bouverie and Scott,
Lord Advocate of Scotland. o
: ; P-n'rl'rionx&;, : }
‘The Hon. Henry Seymour Conway, and Robert Shafto,
Efg; upon one return; the Hon. Edward Bouverie,
and William Scott, Efg; LL.D. upon the other.
Certain Freeholders of Downton in the Intereft of
Shafto and Conway, and James Hill and George
Quinton, Freeholders of Downton, in the fame In-
tereft, by two feparate Petitions,

..
o

CouNsEL,
For Shafto and Conway,
Mr. Serjeant Adair, and Mr. Douglas,
For the Freeholders,
Mr. Piggott.
For Bouverie and Scott,
Mr, Wilfon, and Hon. Mr. Erfkine,
3



' " Of:the BOROUGH ¢
1) o'W N T [¢ N

H E Commntee met on- fnday the_
- 18th of June: .
.The petition of Shafto-and Conway, and :
©f the elettors in their intereft, alledged that
Menry Harrifon, Efq; was thelegal returning
officer of the borough, that his return was
the legal one; and that the petitionershad the
amajority of legal votes; That John Dagge,
gent. had, without any right, taken upon
dimfelf to act as returning officer, and had
rejected many legal votes for the petitioners,
and received many illegal ones for Bouverie
and Scott, whom he had falfely returned as.
- burgefles in prejudice of the petitioners. |
The petition of Hill and Quinton ¢contain-

ed
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ed the fame allegations, and alfo 2 cotiis-
plaint that their votes had been rejected by
both returning officers.

The petition of Bouverie and Scott fet
forth, That the legal returning officer of
the borough is the bailiff, or fteward, of the
lord of the manor and borough of Downs.
ton or his deputy ; that at the laft eletion,
Jofeph Elderton, Efq; was bailiff or ftew-
ard, and appointed John Dagge, E{q; to be
his deputy for the eletion who was the
proper returning officer, and had returned
the petitioners by a great majority, but that
Mr. Harrifon had ufurped the office under
a depuration from ——— Serle, Efq; and
by illegally admitting and rejecting votes.
had procured a majority for Shafto and
Conway. — That Shafto and Conway had
alfo been guilty of corrupt practices * at
the eletion, and that the former was dif-
qualified * from being eletted by holding &
place in the cuftoms . :

#® Neither of thefe charges was proceeded upon in
the caufe.

+ Vmaes:I 25 May, p; 18. 26 May,p. 54. 27 May.,'
pP. 58. 3 June, p. 134, .
. | This
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This being the cafe of a double return,
the ftanding order of 18 March, 1727-8,
was referred to, which direéts, « That in
fuch cafes, the party whofe name ftands
firft, or whofe return is next to the writ,
fhall be confidered as the petitioner, in the
- form of proceeding *.”

According to this order the counfel for

Shafto and Conway opened their cafe firft,
their return being immediately annexed to
the writ. :
" “There is no refolution of the Houfe
concerning the right of election in Down-
ton, but it has been always underftood to
be.a borough of burgage tenure, and the
night of eleclion to be in the freeholders of
antient burgage tenements holden of the
lord of the borough under the ufual con-
ditions ; and it was fo agreed by both fides
on the prefent occafion.

Thequeftions agitated in this caufe being
very important to thofe who are interefted
in this fpeciesof property, (perhaps more fo
than any which have yet arifen out of the

* See the Order in p. 76. .
' fubjedt,
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fubject) and the decifions having been
diftinétly and deliberately given upon each,
their ‘authority as a precedent may ‘here-
after become valuable ; for which reafon, I
have, in the following report treated eack
queftion feparately,. although in the courfa
of proceeding and drguments .of counfel
during the tnal many were. blcnded toge-
ther. .
The -points now in dlfpute are totally
different from thofe agitated in .the-lats
contefts: for . this borough,- yet.it may, b€
ufeful fhortly fo.ftate the nature of thofe .
contefts. - There: have been thrée before .
the Houfe : of :Commons firice the yeag .
1974 5 the firfk of thefe being reported b .
Mr. Douglas, is too well known to require .
any particular relation': The difpute:then -
turned upon the fplitting and the occafin
onality of the votes, upon either or both.
of which points the decifion may have been
founded ; but as it involved both, neither .
was afcertained ; the event was unfavour=
able to Mr. Duncombe’s intereft *. A va-

* 1 Doug. Ele&. 207.
cancy,
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cancy, by the death of one of the members,
having occafioned a new election in 1779,
‘Mr. Duncombe was retarned without op~
pofition *: He did not live to enjoy his
feat. Upon his death, a new election hap-
pened which was contefted by Mr. B.
Bouverie and Mr. Shafto; Mr. Bouverie
-was returned and Mr. Shafto petitioned
againft his election 4; the merits of the
cafe before the Committee which fat upon
.this petition, turned upon the occafionality
.of. the votes for Mr. Shafto. Their de-
termination was in-favour of Mr. Shafto f,
by which they in effe¢t decided, Thas
be obje&ion of occafionulity did not attach upon
wotés of burgage tenure (A). In the general
cle@ion-of 1780, a conteft arofe between
otHier parties founded folely upon the fame
objetion of occafionality §, which was
. very ftrenuoufly argued by the petitioners’
coun{el before the Committee, whofe deter-
mination confirmed the former.

" . % 37 Journ. 461, 499. - :
+ See the petition, 37 Journ. 521.

1 37 Journ. 608.
" § See the petition, 38 Journ. 17. ,
I Hitherto
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Hitherto the ftate of property of the
contending parties in this borough had
been different from that in which they ftood
at the laft eleGion. The late Anthony
Duncombe, Lord Feverfham, was propri-
etor of the greater part of the burgages in
‘Downton, to fome of which he was intitled
under a fettlement of Sir Charles Dun--
combe, the reft he had purchafed : Upen
his death in 1763, without male-iffue, the
fettled eftate defcended to the late Mr.
Duncombe ; the remainder of his eftatesin
Downton he by will direted to be fold
for the benefit of his two daughters, giving
the refufal of them to the Duncombe fa-
mily in order to prevent difputes: The
prefent Earl of Radnor married one of the
daughters, Mr. Bowater the other; Mr.
Duncombe left a daughter, married to Ms.
Shafto, to whom he bequeathed his Down-
ton eftate. The trufts of Lord Fewer-
fham’s will not having been carried into
execution, the manner in which his truf-
tees exerted the influence of his property,
occafioned a new fcheme of eletion in
Downton after the diffolution of the late
Par-



DOWNTON. 113

cancy, by the death of one of the members,
having occafioned a new election in 1779,
Mr. Duncombe was returned without op~
pofition *: He did not live to enjoy his
feat. Upon his death, a new eleétion hap-
pened which was contefted by Mr. B.
‘Bouverie and Mr. Shafto; Mr. Bouverie
-was returned and Mr. Shafto petitioned
‘againft his election 4; the merits of the
cafe before the Committee which fat upon
-this petition, turned upon the occafionality
of. the votes for Mr. Shafto. Their de-
termination was in-favour of Mr. Shafto ,
by which they in. effet decided, Thar
2be objection of occafionulity did not attach upon
wotés of burgage tenure (A). In the general
ele@ion-of 1780, a conteft arofe between
otlier parties founded folely upon the fame
objection of occafionality §,- which was
. very ftrenuoufly argued by the petitioners’
counfel before the Committee, whofe deter-
mination confirmed the former.

" . % 37 Journ. 461, 499. - :
+ See the petition, 37 Journ. 521.
1 37 Journ. 608.
" § See the petition, 38 Journ. 17. ,
I Hitherto
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On Dagge’s poll.
For Bouverie .44

Scott 43 .
Shafto. 2 e
Conway: S

* Majority for Bouverie ’.42. ) P -
. Scott 41-

Thus it became nec’eﬁ'ary to determine,
previoufly to the examination of the me-
rits, by which poll the Committee were to
proceed in their inquiry; or in other
words, which of the two returning officers
was the legal one. This queftion being
entirely diftinét from the merits of the
election, the Committee, as well as the
counfel, were defirous to have it feparatelf
argued and -determined. It was accord-
ingly proceeded on in the firft place:

The fats out of- which it arofe, and
which were either proved or admitted, were
thefe.

The Bifhop of Winchefter is chief lord
of the hundred, manor and borough of
Downton ; .the manor and borough are

. leafed



DOWNTON. 117

leafed out for lives, and have fo been from
the reign of Elizabeth, in the ordinary
mode of Bifhop’s leafes ; the prefent leflee
of which is Sir Philip Hales, as truftee for
the daughters of the late Lord Feverfham.
The words of the leafe defcriptive of the
premifes granted by the Bifhop, are thefe
following :

‘¢ All that his lordfhip, manor and burgh
¢ of Downton, with Charlton Knighten-
“ hold, in the county of Wilts, together
¢ with all and fingular the rights, mem-
“¢ bers and appurtenances thereof, and all
¢¢ the houfes, lands, tenements and here-
< ditaments, rents, reverfions, fervices,
¢ views of frank pledge, leets, hundreds,
“ courts, perquifites of courts, heriots,
“ amerciaments, waifs, eftrays, goods of
“ felons, fugitives, deodands, wards, reliefs,
“ &¢. &c. with all and fingular their ap-
¢ purtenances to the faid manor and burgh
«¢ or either of them in any wife belonging
¢ or appertaining, or which have been de-
“ mifed or reputed, parcel, or member of
¢¢ the faid manor and burgh.”

£ I3 Thefe

4
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Thefe terms have been uniformly in-.
ferted in all former leafes, one of which, in
the reign of Elizabeth, and another in thc
reign of Charles I. were read.

The bithop, as lord of the hundrcd, ap-
points a bailiff of the hundred, who holds
a hundred court and colleéts the Bllhop S
rents; the ftile of this officeis, < The oﬂics
of bailiff of the bailiwick of the lordthip of
Downton;” it is at prefent held by Mr.
Serle, under a patent granted by, the. Bi-,
thop in 1772, to him and My. Duthy.
jointly, he being the furvivor (B, 1.). Mr,
. Harrifon aéted as returning officer at the:
late eletion, under a deputation from Mr,
Serle, (B. 2.)

The leflee of the manor and borough.
appoints a fteward, who holds the manor
and borough courts, and colleéts.the copy-
hold and burgage rents; Mr. Elderton. is,
the prefent fteward, from whom, Mr,, -
Dagge received a deputation at the late,
cleCtion *.  The manor and borough are,

# Mr. Elderton’s appointment to the office of
fteward, and his deputatign to Mr. Dagge were both
praduced in evidence, Sce (B. 3. and 4.)
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Hoth within the hundred, but are- diftin&
‘both in boundary-and jurifdi¢tion ; the for-
mmer is all copyhold, the latter-all freehold;
the hundred and- the bailiwick are the
fame, extending more than twenty miles,
and comprehending feveral towns and roy-
altitss. No perfon holds a court within
the manor and borough but the fteward of
the: leffee’; but in the borough of Hindon,
whiich is likewife within this hundred, the
Bifhiop’s bailiff is the returning officer.

As far back as the records of this bo-
rough can be traced, i. e. from- the year
1593, to the year 1670, the returns to
Parliament were made by the Bifhop’s bai-.
Iff - often ftiling himfelf in the return,
« bailiff of the hundred,”. from that period
to 1780, the returns were made by the
fteward of the borough.

The evidence produced on this-point by
the counfel for Shafto and Conway con-
fifted of -

The grant to Duthy: and Serle, which is
in the: fame form with the former grants
of the office.

Serl¢’sdeputation toHarrifon,(B r.and 2.)

| 14 The
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The regifter book of the Dean and;
Chapter of Winchefter, in which there is-
. anentry dated 16 January, 1593, Whereby -
the Bifhop grants ¢ officium ballivi balli-
vatlls dominii de Downton & omnium -&
fingulorum maneriorum, &c.” to John and
William Stockman, the father and, fon "
jountly. -

A return to Parliament, in 1620, by .
William Stockman, 62/l bund.’ de Dowenton.

A returnin 1623; in this the name of the:
pcrfon called “ ball.” hund.” de Downten,”
is obliterated, but it is figned by Wl.“lam :
‘Stockman. : .

Three other retums by the fame Wllhana
Stockman, two in 1625, and one in 1640\

An ‘entry in the fame regiftér, dated 7
Nov. 1660, of a grant of this office by the: .
Bithop, in the fame terms as the former to.
Jofeph Stockman and William his fon.

A return, dated 1 April, 1661, by Jofeph
Stockman, confifting of two indentures of "
the fame day, in one of which, one mem-
ber, Gilbert Rayley, Efq; is returned, ano-
ther member, Walter Buckland, in the

other (C). h
e
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‘The Commons Journal of 17 May,
1661 *, which is as follows :

¢« Serjeant Charleton reports.from the-
faid Committee, touching the.double re-
turn for the borough of Downton, that
Gilbert Raleigh, Efq; and Water Buckland,
E{q; are returned by one indenture ; and
John Elliott, gentleman, and Giles Eyre,
Efq; by another indenture; and the opi-
nion of the Committee, that Mr: Raleigh
and Mr. Buckland being returned by the
proper officer, ought to fit until the merits
of the caufe, touching the faid election, be
determined,

Refolved, That this Houfe agree with
the faid Committee, that the {faid Mr. Ra-
leigh and Mr. Buckland being returned by
the proper officer, ought to fit in this Houfe,

until the merits of the caufe, touching the
faid election, be determined.”

A return, dated 15th Dec. 1670, by the
fame Jofeph Stockman.

The above returns are all that are extant
from 1593 to 1670. A return was pro-

* 8 Journ. 253.
| - duced
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duced of 1684, while John Snow was
fteward of the borough, confifting of an
indenture between the fheriff and the bur-
geffes only, without any mention of the re-
turning officer; but this was confidered by
the counfel on both fides as an irregular
return, and not mentioned in argument *. -
The laft piece of evidence produced, was
the return in 1780, by Duthy the bifhop’s:
-bailiff ; the circumftances of which' were
explained: in the following manner ; Mr.

Poore, who was the fteward of the manor -

. and. borough, died in 1780, before the'
clection, and no fucceflfor to him being’
appointed when the election came on, the
precept was delivered to Mr. Duthy, who
executed it as-returning officer : Mr. Blake,
folicitor for Lord Feverfham’s truftees, at-
tended at- the poll, and on behalf of themy
" and of Lady Radnor and Mrs. Bowater,
protefted againft Duthy’s officiating, who,
before he proceeded to the elettion, de-
clared-he was ready to refign the office, if
any othier appeared to claim it ; and aﬂ;ed'

* The name of Snow appeared among thofe of -the
Busgefles in this indenture,
aloud

6
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_aloud if any other claimed to act as re-
turning officer; upon no anfwer being

" made, he was regularly fworn and took the
poll. In the.courfe of the trial of the
petition upon this eleftion there was no
mention made of the returning officer, or
of . the legality of the return *.

The evidence produced by the counfel
for Bouverie and Scott, in fupport of the
leflee’s fteward, confifted of entries in the
coprt books of the borough, of the ap-
pointments of the fteward, and of returns
to parliament : Mr. Elderton the fteward,
produced the court books. The entries of
‘the.manor and borough courts are kept in
the fame book, but on. feparate leaves, un-
der the diftin& titles of ¢ Burgus de
Downton,” and ‘“ Manerium de Down-
ton.;” the firft entry read was one by
which John Snow, Gent. appears to have
been fteward in 1675, and from thence to.
1699. — His appointment was produced.

_(B. 5.), Heisin thefe books always called,
Seward. (fenefchallus) the term bailiff is not
ufed. There were fix returns produced be-

* See beforey p. 113.
tween,
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tween the years 1678 and 1697, made by’
John Snow ; in thefe he calls himfelf bas-
lff. Snow was fucceeded by Samuel Fofter
in 1699, and Nicholas Langley was -his
deputy. Three returns were produced
during his ftewardfhip in the years 1699,
1700, and 1702; two made by him, and
one by his deputy—he too is called daskff
in the returns, but in the court books
there is no appointment of a bailiff, eo 7o~
mine. Mawfon becameftewatdin 1706; eight
réturns were produced made by him and his
deputy; his deputation to Leonard Fletcher |
was produced in evidence (B. 6.) ; he was
fucceeded by Tarrant in 1740 ; two returns
. were produced made by him as fteward.
Poore fucceeded him in 1745, and con-
tinued fteward till his death, except when
he himfelf was one of the members, upon
which occafion Eve was made fteward; his
appointment was produced (B. 7.): Ten
returns were produced mzde by Poore, and
two by Eve. Mr. Elderton fad, there.
were extant more antient books than thofe -
produced, which go back to the reign of
Elizabeth, but not regularly; he did not
recol-
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recollett to-have feen the name of the
fteward in them.
- 'They.then read the entries of the Jour-
nal of 3 May and g May 1660 *, to ex-
‘plain the entry of the Joumal read on the
other fide.
’ The entry of 3 May is in; p 10. as
follows ‘
. Mr Tumer alfo reports from the
Committee for privileges and eletions,
touching the double return for the borough
of Downton, in the county of Wilts, the
opmion _of the Committee, that Thomas
Fitz James, Efq; and William Coles, Efg;
aye returned by the bailiff to whom the
warrant was_ direCted, and ought to fit
until the merits of the caufe upon the fald
double return be determined.
¢« Refolved, &c. That this Houfe doth
ag-ree with the Commlttee that ‘the faid
Thomas Fitz James and William Coles,
:Efqrs. who- are returned by the. bailiff, ta-
whom the warrant was direted, do fit in
this Houfe, until merits of the caufe upon
the faid double return be determmed

* 8 Journ. 10, and 18.

The
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The entry of 9 May is in p. 18. 2
follows : ‘

« He (the chairman, Mr. Turner) alfo
reports from the faid Committee, touching
the double return for the borough of Down-
ton, in the county of Wilts, that upon
examination of the fact it appesdred to the
Committee, that Giles Eyre the ybungn‘
gentléman, and John Elliott, ar¢ duly
chofen to ferve in this Parliament for: the
faid borough, and ought to fit. "

« Refolved, That this Houfe doth ‘dgiét
with the Committee, that the fiid Mp. -
* Eyre and Mr. Elliot are duly chofen,’ and
ought to fit; and that the sidyor *-¢f
Downton do amend the retum -1-, an& 1

¢ It was contended on one fide, that. tho Houfe “ﬂ
this word, by miftake, for that of bailiff. The borough
of Downton is po corporation, but a mayor and con=
ftables are annually appointed at the court-lcet of the
borongh ; the office of mayor is only nominal."

v + It was cuftomary at that time for the Houfe of
Commons to order the returning officers to attend the
;-Ioufe, and amend the returns; the modern praice
of ordering the cletk of the crown to make the amend-
ment, was not gengrally eftablithed till laty in the reign.
of Charles II. '

fert
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fert the names of the faid Giles Eyre and
John Elliot, inftead of Mr. Fitz James
and Mr. Cole, who were returned by ano
ther Indenture.”

. - Upon this evidence it was argued by the
eounfel for Shafto and Conway,

“That the bailiff of the hundred is the
Begal returning officer of the borough.
“The bifhop, as lord of the bailiwick, has
the right of appointing the returning offi-
cers of the boroughs withm it; he is proved
to have exercifed this right m Downton
beyond time of memory. The borough
being by prefeription, the office muft be fo
likewife, becaufe it muft be coeval with the
$irft’ returns: There are two modes of
proving fuch a right; either by evidence
of the fatt from living- witnefles, for time
of memery,‘or by the written evidence of
- former periods; for if a right is proved to
Jave exifted once, without contradictien,
the law. prefiimes it to have exifted always:
In the prefent inftance, the office is proved
to have been exercifed by the bailiff of the
hundred, unmolefted, from 1620 to 1670,
if not from 1593, of which alfo the evi

dence
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dence furnifhes a fair prefumption ; this
therefore is fufficient- evidence of a pre-
~{cription in his favour. Added to, this,
there is a judgment of the higheft autho-
rity confirming it, for the Journals fhew
that the queftion has been agitated in the
Houfe of Commons, where his right has
been exprefsly recognized, and he is called
the proper officer ; this being a judgment of
the proper jurifdition, on the pomnt, four-
teen- years befote -the commencement of
the right contended for by the leflee of the
manor and borough, ought to have the
greateft refpe@ paid to it, and is not to be
affeéted by any fubfequent practice.
-+ As it cannot be denied that the right to
appoint this officer is in the lord of the
bailiwick, it muft, in order to make out the
lefiee’s claim, be fhewn, that he has parted
with it by leafing the manor and borough:
Now, there are no words in the leafe de-
fcribing it ; it muft therefore be by impli-
cation of law; but how can this be, when
the exercife of this office by the bailiff of
the hundred happened for fo long a period
during the exiftence of a leafe made in
the
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the fame terms‘as the prefent? This fhews
clearly, that the grant at that time was
not underftood to convey this office ; and
if we confider that the leafe of that period
may have been one of the firft ever granted,
(for it was in the 28th year of Elizabeth,
not long after the limitation wpon ecclefi-
aftical ‘grants) this cotemporanea expofitio
will have confiderable weight. '

"The place of returmng officer of a bo-
rough 13 not neccﬁ'ary to the grant of the
lordﬂnp in which the borough ftands;; it
i8 in this charaéter that he is called bailiff
of the borough ; he holds courts, fummons
freeholders, &c. as feward, not as bailiff :
But it is the asliff who returns to Parlia-
ment ; ‘whereas the court books alway ftile
the perfon, whofe claim is now dependmg,
fleward. In all election rights it is parti-
cularly neceffary to guard againft the effect
of modern ufage, when it militates againft
the more antient, becaufe thefe rights be-
ing all of great antiquity, muft certainly
. be handed down to us more pure, accord-
ing as the time of their eftablithment is
remote. :

K The
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The ufurpation by the fteward of the
manor, and the acquiefcence of the othex; _
party, are eafily accounted for by lookmg
into the hiftory of Downton; from the
time of the refolution of the Houfe in 1661
to the year 1774, no conte&ed eleftion, in
this borough has proceeded fo far as to be
heard before. the Houfe ; during a great
part of which time moft of the burgage
property, has been pofiefied hy onefamily *,
which has hkewxﬁ; been leflee of the lox:d-
thip, fo that it became lefs material who
took the poll, and made the returns: The
office then muft have been burthenibmc
and unprofitable.

At prefent, however, it cannot be faid
that the modern, poffeffion of the office by
‘the ﬁewards has been- regulax or umnte;'—
rupted, for i m fa@ the laft, undafputed eX-
ercife of it was by the blﬂmp s balhﬂi ‘wha'
made the return in 1780, which was- A
contefted election ; he has bem thus, asit
were, remitted to his antient right,. having
prefent poffeflion, and a prior title.

The counﬁ:l for Bouver;e and Scott ar-
gued thus,

* The family of Athe.
o The
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.The office of- bailiff, or returning
officer; is in the appointment of the- bi-
ﬂmp s leflee, who is by the leafe made lord of
the borough ; it is incident to the grant of
the lordthip. If this right fhall be efta-
blithed on principles of law, it muft be’
deemed prefcriptive, and the exercife of it
by others, however antient, is not fufficient
to overturn it.

. This claim 1 is moft confonant to rcafon, '
for he who holds the lordfhip, and receives
the rents, is the proper perfon to appoint
the bailiff or fteward ; it would be abfurd
in the bifhop to appoint one, after the whole
lordfhip is leafed out, and one entire fum
paid for it.

The inftruments themfelves, upon wluch
both fides found their claims, are not alone
fufficient to fupport them, for neither the
grant.of the manor, nor the bailiff’s pa-
tent, does in terms convey the office in
queftion ; but the former conveys to the
leflece < all the manor and lordfbip, &c. with
the appurtenances,” which words compre-
hend every thing annexed to it by law ; the
latter only conveys to the patentee, in ge-

K2 neral
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neral terms, an authority over the baili-
wick ;" which authority muft be limited by
others derived from the fame fource with
which it is inconfiftent. 'THat there'is fuch
inconfiftency. is evident from' the fa@s in
the caufe, for the bailiff of the hundred
exercifes no’ internal jurifdiGtion whatfo-
ever in the borough' not even by holding
a court ; his recewmg the bifhop’s rent
from the leffee is in the quahty of agent

or collector, merely ; he receives none of
the lord’s rents, nor does any aé& on the
bithop’s behalf within the borou gh all the
borough duties are performed by the ftew-
ard; which affords a ftrong prefumption,
that the officiating in this fingle inftance of
the return was an encroachment upon the
fteward’s office. 'The prefent patent gives
the office in as ample manner as Field and
Frome (two former bailiffs) beld i¢: But
neither of thefe ever exercifed that branch
_of it now claimed ; fo far, this grant is de-
fective in the fupport it might derive from
'ufa.ge, and in refpeét-of this referenee is
not injurious to the claim of the fteward.

6 7 The
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The counfel on the other fide reft his
claim on two points : 1. The long ufage in
carly times ; and, 2. The refolution of the
Houfe of Commons. The very beginning
of this ufage is equivocal ; it is not accord-
mg to the grant of the office, for that is
given to two perfons jointly, both.of whom
make one officer (in the fame manner as
the two fheriffs of London make one fhe-
niff of Middlefex), whereas one only exe-
cutes 1t the fame ijeéhon mlght be made
ﬂ{l§ Jrenders it uncertain in what nght he
adted ; ‘the fame perfon might have been at
the fame time fteward of the manor ; ; and
this prefumpnon ‘may be fairly afked of
the Committee in “fuch a cafe, until they
thew who was the fteward of that day.
Before the lordfhip of the horough .was
leafed out, there could be no objetion to
the cldim of the bithop’s bailiff; and it is
eafy to account for the prattice of the
bifhops in contmumg to beftow grants. of
the office in the antient form, after’ the
caufes of it had ceafed, by recurring to the
ftate of things at the time when this in-

K3 | - quu'x
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quiry begins : The att, 1Eliz. ch. rg f.
g. for reftraining the power of bifhops over
their eftates, does not extcnd to graqts of
aptxent oﬁices with antient falaries ;' ; this
power being thus Preferved gave them an
0pportumty of favouring fome friend with
an annuity out of their eftates, w1thout
dummfhmg the revenues of the fee, and at
the fame time preferved many of the formal
thcu' &atlon, and which the. dlgnitanes of
the church have been fond “of maintain-
ing(D.) There are many inftances of
this in the eftates. of . other bifhopricks ; a
queftion’ arofe in the King’s Bench in
Eafter term 1757, upon a grant of this
fort in this bithoprick of Winchefter : The
bithop’s predeceflor had granted to Sir John
Trelawney the offices of Chief Steward of
the bithoprick, and of Condu@or of the
bithop’s men and tenants, with a falary of
100l. per annum: And the then bithop
dxfputed the validity of this grant*. Now,

though

% 1 Burr.219. ‘The bithop had alfo granted the ofe
fice of Keeper of the wild beafts in his forcfts, or Chief
Parker
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fhough the fubje& matter of thefé offices
had long ceafed, yet the offices and faldries
_having been found by the verdiét to be an=
tient ones, the coutft of King’s Bench fup-
poited the grantas a matter of right, in
“which the bithop might bind his fucceffors:
Iti is,to preferve fome evidence of the anti-
qmty, that they always ufe the accuftomed
forms in their grarits, for they often have
no other meaning. Thus in the prefent
inftance, though all the powers granted to
thefe patentees might have had their effect
formerly, before fo great a part of the baili-
wick was feparated from it by the leafe of
the borough of Downton, yet after the
leafe of that lordfhip, part of them became
unneceffary, and could only have been con-
tinued in the grant for the reafon affigned.
The prefent ftate of the borough of Hin-
don furnifhes an obfervation in favour of
this claim ; that is ftill in the bifhop’s hands
not leafed out, and therefore there has ne-
ver been any objection made to the power

Parker ; but this was found by the jury not to have
been an-antient office, and thérefore the court held the

grant of it to be void. .
: K4 exercifed



136 -CASEIV

exercifed there under his patent; becaufg
no other perfon can have a right to appoint
the, bailiff of that borough. -
Then as to the refolution of the Houfe,
it is by no means a decifion on the pomt
the. ev1dence of the fubfequcnt ufage: uni-
formly practifed, affords an argument that
it was not fo underftood by thofe to whom
it was ngcn but. in the refolunon 1tfclf
it does not appear that there was any dlf
pute ‘between the parties now contendmg
- If it had ftated the. rejected return ‘to have
‘been made by the leflee’s fteward, ‘it would
_ -have been to the purpofe ; but therc is
good ground to infer the contlary m the
‘refolutlon of the precedmg year, and that
the mayor of the borough had fet up a
claim in oppofition to t.he barhff This
circumftance leflens the authorlty, whlch
the countel on the other fide attribute to
this entry in the Journals. |
But whatever effet may be allowed to
the length of poﬂ'eﬁion of this oﬁ’ice by
the bailiff of the hundred, greater muft be
given to the pofleflion of the other party,
" not from the length of tune merely, but
: from

.o
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from all the circumftances attending it :
It began foon after a refolution of the
Houfe, which muft neceffarily have occa-
fioned an inquiry into the right, was con-
tinued for more than a century, and exer-
cifed in thirty-two inftances, during a pe-
riod in which all election nghts have been
carefully Watched and pried into, and the
powers ; of rcturmng oﬁicers have -been
much more important, as a feat in Parlia-
ent has been a greater object of ambis
tion ; during the greater part of this pe-
riod, a legiflative caution has been provided
againft ufurpations of thefe offices; for by
7 & 8 W.III. ch. 25. “f.1, it is provided,
« That the precepts fhall be delivered to
the proper officer to whom the execution
thcreof doth belong ” When all thefe
cxrcumﬁances are conﬁdered they much
: overballance a poﬂéﬂion of fifty years,
dpubtful 1n its ongmal “exercifed onl‘;L in
feven inftances, in a period in which the
office could not have been an och& of
‘much competition. -
* After the relmquhment of the claim
for a century, to revive it-again by inter-
rupting
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ruptmg an adverfe poﬁéﬁ‘ on of fuch length,
s to enforce a principle deftrucive of all
civil rights ; the Committee will incline to
adopt all the rules of legal prefumption
. 1n fupport of fuch poffeffion. Which is
it 'more juft to prefume in fair reafoning
ofi fuch a fubject—that the modern poffef-
fion was ufurped by the fteward of the bo-
fough,; or, that the bailiff of the hundred
formerly had his concurrence? Certamly
the latter.
“Thie evidence in the caufe warrants bo‘th
fﬁefé propofitions. ' ‘
Flrﬁ “That if it appeared ma’ jjmtaﬁbv
fhat the right was in thé patentees in
1670, without any evidence by which to
prefunie a chanige of title, yet theong ex-
efcife of the franchife by another would
fead : a court of law in a difpuité between
' ‘the parucs, to decide in favour of preﬁ:nt
poﬂ'eﬁ' ion; or 1f t}us fhould be thought
toolarge, fro
Secondly, Thgt from fuch poﬁ'efﬁon,
caurt of law would direct a jury to pre-
fime a conveyance or releaﬁ; “of the
ngl_lt. .
Firft,
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Firft, This is no claim by the crown
againft the wrongful exercife of a franchife,
for no length of poffeffion is a bar to an
inquiry by the crown’in guo warranto, into
the right of an office ; but in private claims
the rule of Iaw will not fuffer the poflef-
fion of ‘a franchife for twenty years to be
overturned ; upon this juft principle, that
the long acquiefcence fhall be conﬁdered
a3 an admiffion of the other’s right: The
court of King’s Bench, in the Winchelfea
cafe *, fay, ¢ There is an analogy between
this and other limitations, conﬁmng the
retrofpett to a reafonable time,”

Secondly, In cafes of antiquated claims
the courts dire& juries to prefume every
thing neceflary to the fupport of prefent
pofleflion, even againft grants; but the
grant in queftion is uncertain at beft. In
an aftion for ftopping up lights, which
was tried at Worcefter in 1761, before
Mr. Juftice Wilmot 4; the judge faid,

+ ¥ See 4 Burr. M. 1963, and 1965.
4+ The cafe of Lewis and Price at Worcefter, fpring

affizes in 1761 ; this and the next cafe were cited from
a colletion of MS. notes' belohging to Mr. Juftice

Buller.
¢ Where
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¢ Where a houfe has been built forty years,
and has  had hghts, if the owner of the
adjoining ground blllld againft them, an
aftion lies for it; and this is. founded oni
the fame reafon as when they are imme-
- morial, for it is long enough to induce a
prefumption, that there was ongmally
fome agreement, between the parties.” In
another action of the fame fort ¥, before :
the fame judge, when chief juftice, he
faid, *« Poffeffion. for fuch length . of time
(which in' this cafe had been fifty years)
amounts to a grant of "the liberty,of
makmg the hghts-—lt is evidence of an
agreement to make them ; poffeffion for
ﬁxty years is not to be difturbed, even by
writ of right ; and if the poffeffion of the
houfe itfelf cannot be diffurbed, it would
be abfurd to fay, that the en_]oyment of
the lights might.”

In an aétion for dwertmg a water-
courfe, tried before Lord Mansfield, in
Surrey, in the fummer of i%82, his- lord-
fhip faid, « Antincorporealrright : which

* The cafe of Dougal and Wdfon—-SLttmgs after
Tmuty Term, 9Gce 1L, . i
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if exnﬁmg, muft be in conftant ufe, ought
to be declded by analogy to the Statutes of
Limitation *.” : If in this- cafe, any man
fhiould afk for the deed or ‘evidence of an
agreement between the parties, the anfwer
would be, that the long relinquithment of
a right that is valuable and in ufe, is an
evidence as effeCtual as that of band and
Jeal.

" An argument has been drawn from the
return of 1780, as if that act had given
pofleffion of the office to the bailiff of the
hundred ; but it is enough to ftate the
nattire of that tranfa&ion in anfwer toit;
the deputy of the deceafed fteward having
refufed the precept, it was carried to Mr.

, ’Duthy, merely in order to get fortie perfon
to officiate~} ; his conduct had no fymp-
tom of a claim of right, or of oppofition
to the fteward’s authority, for he declared
himfelf willing to refign, if any other
would take the office ; even if it"had been

. % Mr. Erfkine, who cited this cafc, had been coun-
el in the caufe,

+ This circamftance was not denied. -

otherwife,
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otherwife, fuch an a& of pofleflion dnnng
the vacancy of the ftewardfhip, could not
have had any effet : If the frecholders had -
thought proper to difpute his authority,
and of themfelves had returned the mem-
bers to the fheriff, perhaps the Houfe
would have held the return good, if fingle *.
On the part of Shafto and Conway, it
was obferved in reply, That the prefump-
tiens afked for by the counfel on the other
fide were neceffarily excluded by the nature
of the queftion; which arifes out of deeds
that depend on the conftruion of law,
whereas the ufe of prefumption is to fup-
ply the defet of evidence. The true
queftion is, whether the Bﬂhop has grant-
ed the office of bailiff of the borough by
his leafe; a conftruction of it is offered
from the original ufage againft this leafe,
this is objected to, becaufe it is faid the
office is incident to'the grant; but no au-
thonty has been cited in fupport of this
“argument (E). They likewife refort to -

* The return flated in p.122. as anirregular return,
feems to have been of this fort: There were-many
fuch in the Parliaments of Charles II.

: a pre-
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3 prefumption, that this ufage might be
with the licence of the fteward, or that the
bailiff of the hundred might have been
at the fame time fteward of the borough ;
but in whofe favour is this to be prefum-
ed? Of thofe who haveall the books and
records of the borough, and could certainly
give:evidence of the fadt if it exifted; it
wanld therefore be againit all. principles of
law to_admit fuch a prefumption on' their
fide; though if it had been wanting in fa-
your of the oppofite claim it would be
reafonable, becaufe capable of being rebut-
ted by evidence of the contrary, if it exift-
" ed; in their pofleffion.

The argument urged from the reference
in the patent to the predeceflor’s right is
an objc&ton upon words merely ; for that
reference is to the right itfelf, not to the
manner in which it may have been exer~
cifed : By referring to former appointments
in_ the books, there will be found the fame
conneétion by reference, up-to the time of
thie Stockmans *,

* The Regifter was afterwards referred to, in which

it was found, that Field’s grant was’ * to hold i tems
ample mo:io—-guan Gul. Stockman.” S ﬁ
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It is immaterial what the difpute was
upon which the refolution in the Journals
is founded ; it is a decifion upon the fa&,
and that alone at this diftance of time wl}en
the particulars of the tranfa&ion are loft,
fhall be taken to be a decifion’ upon the
point : It is impoffible to thew who made
the rejected return, bedaufe having been
rejected by the Houfe it was taken off the
file and deﬂ:royed —: The balliff-of the
hundred is adjudged the proper officer.
How is this obviated ? by prefuming an
alteration of the right by the fubfequent
ufage, and they fay that even an ufurpa-
tion fo long acquiefced in fhall not be de-
feated.—This is ftrange doétrine, and not
that of the law: It is a maxim that long’
pofleffion' fhall not be deemed ufurpation ;
but if it appears by the evidence to be an
ufurpation, it is never fupported: It-is as
natural and juft to prefume that the ftew-
ard of the borough had 3 deputation from

the bailiff of the hundred, as the ¢ontrary;
> but neither prefumption is neceflary to the
- decifion, for they have not thewn the right
to be out of the patentee, Wthh they are

bound to do.
.Thc



‘The committee havmg cleared the court,
after fome time fpcnt in dehberanon, the.
counfel were called in again, when the
chairman informed them that the Com-
. mittee had refolved, _

¢ That at the laft eleCtion for the bo- -
rough of Downton, Mr. Dagge was the
proper . returning officer.”

Hereupon the counfel for Bouverie and
Scott requefted that the Committee would
report this refolution fpecially to the Houfe,
at the fame time with their final decifion *.

This point being eftablifhed, it became
neceflary for the counfel for Shafto and
Conway to go on with their cafe on
the merits of the eleCtion: As their return
was difallowed, they are from this time to
be confidered as petitioners; and in the
follewing part of this cafe, I fhall diftin-
guith them by that name, and the others
by that of fitting mcmbcrs, as thofe terms,
are more confonant to the order of pro-
ceeding.

‘The numbers on Mr. Dagge s poll being

“only two for Shafto and one for Conway,

* They did fo. See Votes, 19 Julyy p« 436.
: L " Bouverie
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Bouverie had a majority of forty-two, Scott
. of forty-one over Shafto, and Bouverie
forty-three, Scott forty-two over Conway.
* 'Fhe petitioners counfel fiated that they
fhould add to their numbers fifty whe
had tendered their votes for each eandi-
date, and were rejeSted by the returning
officer, which would give both a majerity ;
but-if any objeétions from the fittinig mem-
bers to thefe votes thould fuceeed fo as to
make it neceffary to go further, they ifi~
tended to objeét to thirty-two of the votes
-on the other fide : They faid that it would
be tnneceffary to bting any other proof of
the voter’s having tendered his vote to the
* teturning officer, than the poll itfelf given
in to the Committee by Mr. Dagge, in
" whichthe word ¢ Rejeéted’ iswritten oppofite
fo the name of the voter: To this no ob~
- Jettion was made by the counfl fot the
ﬁttmg members.

“There bemg fome doubt ameong the
counfel whether the votes offered to be fet
up by the petitioners fhould be objected to
-~ foparately..by the fitting members; fo as
to obtain a decifion from the Committee,
ri g 3 o one
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one by one, upon each, before entering
upon another, the Committee allowed the
counfel for the fitting members to take
their own courfe, and they chofe that of
referving their objections till all the vetes
for the petitioners thould be gone through,
in order to make them colleétively: This
method was followed with an exception to
the cafe of one vote, which depended on a
queftion of law affetting fo many others,
that the decifion, if for the fitting members,
would have been conclufive of the caufe in
their favour. It was therefore agreed to
treat this queftion firft and feparately: It
arofe out of the following faéts.

The late Mr. Duncombe, who died in
November, 1779, by will gave his pro-
perty in the borough of Downton, tege-
ther with his other eftates; ** to thres truf-
tecs *and their heirs and affigns, to the ufe
of them, their heirs and affigns, upen truft,
fo foon as conveniently might be after his
deceafe, to convey the faid eftates to the

* Sir Thomas Turner Slingfby, Mr. Chasles Philip
Jennings, and Mr. Mayer.
L2 ufe
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ufe of his daughter Anne Shafto, for her
life, with remainder to the truftees to-pre~
ferve contingent remainders ; remainder to
the ufe of Robert Shafto, fecond fon of his
faid daughter Anne, in ftri¢t fettlement,
with other remainders over.” Mrs. Shafto
.died in 1783, leaving her fecond fon,
Robert, an infant. Mr. Shafto, by the
authority of the truftees, receives the rents
and manages- the eftates hereby devifed, for
his fon’s benefit. Before the laft election
the truftees executed conveyances of Mr,
Duncombe’s burgages in. Downton, to the
feveral voters, by deeds of leafe and releafe
for lives, at ftated rents, the fums of which
were various.—Thefe deeds were all in one
form, which ‘was printed. The truftees
ftile themfelves, . in thefe conveyances,
¢« Devifes of the legal eftate of inheritance
in truft named and appointed in the will of
Thomas Duncombe, E{q; of, and concern-
ing (among other things) the lands and
hereditaments hereafter-mentioned.” The
voter’s name, upon whofe title this quef-
tion arofe, was Thomas Wornell ; he voted
under one of thefe conveyances to him of
an



DOWNTON. 149

an antient burgage in the borough of
Downton, for two lives, paying a rack rent,
dated 20 and 21 March, 1784.
The counfel for the fitting members
-contended, That this conveyance gave no
title to the voter ; which they argued both
from the principles eftablifhed in Chancery,
with refpect to truft eftates, and from the
Atatute of the 7 and 8 Will. IIL. c. 25. 1. 7.
which is as follows :
¢¢ No perfon or perfons fhall be allowed
to’have any vote in elettion of members,
by reafon of any truft eftate or mortgage,
unlefs fuch truftee or mortgagee be in ac-
tual pofleflion or receipt of the rents and
profits of the fame eftate; but the mort-
gagor or Ceffui que tryft in pofleflion fhall,
and may vote for the fame eftate, notwith-~
ftanding fuch mortgage or truft: And all
conveyances of any mefluages, lands, tene-
ments and hereditaments, in any county,
city, borough, town-corporate, port or
place, in order to multiply voices, or to
fplit and divide the intereft in any houfes
or lands, among feveral perfons, to enable
them to vote at eleCtions, are hereby de-
L3 clared
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- clared to be void and of . none effet, and
that no more than one fingle vorce thall be
admitted for one and the fame houfe or
tenement.”—They argued thus,—

The eftate in the truftees is a mere fegal
eftate, for the purpofe only of obeying the
will, and they have no other right but fuch
as may enable them to effeCtuate the de-
vife of their teftator ; Thefe conveyanees to
truftees are very generally made for the
convenience of family fettlements, of tmo-
dern times, in order to feceive the beneﬁt_
-of équitable conftrutions, ahd to avoid the
difficulties which might arife from logal
ditin&ions in carrying them into execu-
tion ; the truftees are mere inftruments of
conveyance : This doctrine has prevailed
ever fince the cafe of Leonard and the Earl
of Suflex, reported in 2. Vierion, 526.(F).
On tthe prefent occafion they have of them-
felves (for the Geflui que truff, an infant,
could net interfere) aflumed a power ‘of
difpofing -of the eftate abfolutely, and have
given a freehold intereft in it to the voter :
Now, it isa principle in equity, that if a
truftee €onveys o one having notice of the

: truft,
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truft, the grantee thereby becomes a trud-
see for the purpofe of executing it*; which
an this inftance is to convey fo the Coffud
qwe traft; the deed elf fhews the faét
here, for by the defcription therein given
of the truftees, the other party had fuffi-
cxnt notice of the truft ; or if other evi-
dence of motice thould be called for, full
proof of 1t will be given : Thus the voter
- }ans mo other intereft in the burgage, than
the truftees under whom he claims; he,
kike them, is a truftee for the infant and
Jaes mo beneficial intereft in the thing con-
‘:'eye'd, : A
But the firft part of the 7th fetion of
the fatute above cited, feems to put the
queftion out of doubt. This flatte is
general in all its objecls ; the ttle of it is,
*¢ For the further regulating elections of
mmembers to ferve m Pardiament, &c.”—
The preamble takes notice of the injuries
done to the voters in their rights of eles-
tion, and to the perfons eleCted+4; no
. words
# This principle may be feen illuftrated in. the fol-
lowing cafes: 2 Vern. 291. 1 Vern. 149. 484. .
+ The words are, « Whereas, by the evil practices
Lg and
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words can be more extenfive ; the 7th fec-
tion comprehends eftates of every denomi-
nation, and in the fecond claufe of it ex-
prefsly enumerates every place of reprefen- .
tation, In fhort, there is no.expreflion
that can be conftrued to limit the provi-
fion to countries, or to except burgage-te-
nures : The reafon of this law is obvious;
the multitude of family fettlements in truft
was fo great, as to create much confufion
in inquiring into the legal ownerfhip of
eftates ; the fame difficulty attended mort-
gages, where, by the ufual failure of pay-
ment by the mortgagor, the eftate becomes
in law the property of the mortgagee,
though it feldom is fo in fact; the mort-
gagee, as well as the truftee, being gens-
rally out of pofleflion ; the at therefore
follows the common practice of men, and
in order to prevent 3 troublefome inquiry

and irregular proceedings of fheriffs, under-fheriffs,
mayors, bailiffs, and other officers, in the execution of
writs and precepts for eleting members to ferve in Par-
Jiament, as well the freeholders and others in their right
of eletion, as alfo the perfons by them elected to ‘be
;hcir reprefentatives, have heretofore been greatly in-
jwred and abufed, Now for remedying the fame, &c.”

| : intQ
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into the legal title, gives the right of vot-
ing to the vifible and fubftantial owner.
‘Truftees having the formal and legal right
to the freehold, from whence the franchife
i8- derived, might, upon legal principles,
‘exert it ; ‘but as this would be fubverfive
-of the ends of their inftitution, and con-.
trary to the real ftate of things, the ftatute
-adapts the law to the circumftances of the
‘times. .

This is as applicable to votes in burgage-
tenure, as to thofe in-counties, between
-which, in the antient conftitution, there
is a clofe conneftion; in both, the right
of voting is real and in right of tenure,
pot perfonal. The alt claffes together
- mortgaged and truft eftates; yet a mort-
gagee fometimes has the beneficial intereft,
but a truftee never has, and there is there-
~fore ftronger reafon againft his voting, than
a mortgagee’s. Suppofe this queftion to
arife at a county eleftion upon the fame
falts, it would not be doubted, that the
conveyance gave no right of voting, and
if fo, the ac makes no diftintion. It is
“admitted, that thefe truftees are not in re-

. ceipt
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ceipt of the rentsand profits ; if therefore
the beneficial intereft be in another, the
right muft be derived from him, and not
from the truftees, for no derivative title can
be Better than the original. -Suppofe the
truftees had themfelves claimed to vote,
would they have been admitted ? But they
claim a great deal more, for though they
could not have given three votes in their
own perfons, they transfer that right toa
much larger number. It cannot be con-
tended, that they act according to the in-
clination of the Ceffus gue truf, becaule
that would be maintaining a right to vote
by proxy, a right unknown to the. law.
"1t may beurgéd en the other fide, that the
law is not general througheut, becaufe the
fecond claufe of this fection of the ftatute
has been determined not to extend to bur-
gage-tenrures * ; but this 1s owing entirely
to the fubjeft matter of the claufe: It is
to prevent the multiplication of votes by
fplitting, which is an unneceffary regula-
tion in burgage-tenures, where it has al-
ways been the eftablithed law, that no
* In the two former cafes of Downton.

more
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more than one vote can be given for one
burgage, which cannet from its nature be
~ fubdivided.

If in a cafe of pofitive law, arguments
of convenience could have place, and it
fhould be urged, that the infant would
fuffer a great hardfhip here, by lofing the
advantage of his property, it might be
eafily anfivered, that the difability of the
infant in this cafe, is no other than that
which all infants fuffer.

The ocounfel for the petitioners ar-
gued thus :—After obferving, that it was
firange that this objection thould come
from a quarter in which the fame means *
had been employed to derive advantage
from a truft-cftate, they faid,

" That it was an eftablithed principle,
‘both in law and equity, that the owner of
the legal eftate has a right to make what
ufe he will of it againft all perfons, ex-
cept the Ceflui que truff ; that till very mo-
_# Lord Radnor had receiveda grant from the truftees
of the late Lord Feverfham, of all the burgages in
their poffefion, and had granted them -out to the

feveral voters. ‘ .
dern
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dern times, he might have been juftified in
the courts of /aw, even againft him, and
that he alone can complain even now of
any mifapplication of the truft. There
is no inftance where the courts of law
have gone further, than to enforce the
maxim, that a truftee thall not defeat the
‘purpofe of his truft; they always give ef-
fet to the legal title, conveyed by a truf-
tec in ejeCtments, or any other ations
brought before them (G). The rules which
prevail in the court of Chancery, in cafes
of trufts, are laid down and pratifed for
the benefit of the Ceffui que truff, and ori-
ginate in difputes between Abim and the
truflee ; they are peculiar to fuch difputes:
Thus it is, when a party would fet'up a
conveyance from the truftee againft the
Ceftui que truff, he fhall derive no advan-
tage from it as againft him, though as to
every other purpofe it may be effe¢tual : It
would have been more to the purpofe, to-
have cited a cafe in which this principle
had been enforced, on the complaint of
tkird. perfons, but none fuch is to bhe
found. But further, the ats of the truf-
. tee
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teeare not void in any cafe ; they are valid
till queftioned by him that right has:
Now fuppofing all thefe deeds to be void-
able by the infant when he comes of age,
the Committee will furely not anticipate
the queftions that may, in poffibility, only
arife when that happens ; efpecially on this
occafion, where it would be in favour of
one who is contriving thereby to overturn
the future rights of the infant. At pre-
fent there is no complaint by the Ceffus que
truff, but on the contrary, there is no
room to doubt that the truftees have acted
for the benefit of his eftate.

It is argued, that as the particular object
of this truftis to convey to the infant at a
future period, the truftees therefore can
have no power but for the fimple a&t of
conveyance ; But it is the Ceffus que truft
alone who can fay this; as to all others,
the eftate is fully in the truftees (fubject to
an account to the infant) till they do con-
vey it ; with an exception only to fuch aéts
as would difable them from executing their
truft, but even then on the complaint of
the infant only, or in his behalf,

Exclufive
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Exclufive of the ftatute, there would be
Little difficulty in deciding this queftion in
Weftminfter Hall : In order to clear the
doubt raifed upon the 7th feétion, it will
be neceflary to confider the rules which
have always prevailed in the conftruétion
of ftatutes, and which are as fixed as the
law. Oneis, that the judges are to confi«
der the old law, the mifchief, and the re.
medy ; Another, that a ftatute is not to be
extended beyond the mifchief to be pre«

. - vented: Another, that if abfurd or dange=

rous confequences would follow from the
direct meaning of the words, they are not
to be followed, but are to be conftrued fo
as beft to effeCtuate the objet of the law;
thefe are laid down in Blackftone’s Come
mentaries *, Each of thefe rules might
be illuftrated by the cafe in queftion ; it is
not within the exprefs words of the adt,
nor within the mifchief to be prevented,
and very dangerous confequences would
follow from deciding that it is, for it would
deftroy all the burgage property in the
kingdom, and that is fo extenfive as to be

* ; Black. Com. fe&, iii. of the Introduion.
of
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of general * concern. A little experience
in legal decifions fhews the neceffity of
conftruing ftatutes by the rules of law, and
of conforming to preceding determmations.
It 1s well known to have been determined,
that the fecond claufe of this fe&ion (from
whence thig ftatute has received the name
‘of the Splitting A) does not extend to
‘burgage-tenures ; yet the words of that
elaufe are much more extenfive than$thofe
of the other, and include by name every
place reprefented : This alone is fufficient
to thew, that fomething befides words is to
be attended to in the confirution of a
-fatute. The cafe on the ftatute, 13 Eliz.
ch. 10. {. 3. of ecclefiaftical leafes, is an il-
luftration of the rule 4; that ftatute enats,
that certain leafes by ecclefiaftical perfons
Poall be void to all intents; yet when the
 queftion arofe upon a leafe for longer term
than the act allowed, the judges held, that

_ * It is faid in the argument in 1 Doug. Ele&. 224.
that there are about twenty-nine burgage-tenure, bo-
toughs.
* 4 “This cafeis putin 1 Black. Com. p.87. (5thedit.)
.who cites 3 Rep, 60. Co. Lit. 45. To which may be
added 10 Rep. 58,
as



160 C A S E v,

as the mifchief to be prevented was that
of long leafes to the prejudice of the fucs

ceffor, the leafe was void as againft the
Succeffor only, but good for the life of the
incumbent the grantor. :

The property, confifting of burgage-te-
nures, could not have efcaped the confide-
ration of the legiflature at the time when
this ftatute pafled, yet they have not in-
cluded it in words in this claufe; the mif-
chief it intended to prevent was peculiar to
county eletions, in which a multitude of
perfons ufed to vote for freeholds; who had
no intereft whatfoever in the land; this
abufe depended on the feveral laws upon
county eletions.

The firft: leg1ﬂat1ve regulation of the
right of voting in refpe&t of frechold, (8.
Henry VI. ch.7.) reftrains this right to
frecholders in counties having an eftate of
40s. a year; by the conftruction of ‘which
ftatute, it was thought, that if a man had
other eftate to that amount, with any free-
kold, it was fufficient to juftify his taking
the oath; which the fheriff was impowered
to adminifter. Two years afterwards, by

ftat.
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fat. 10 Hen. VL. ch. 2. reéiting the former
fhatute,: it was declared that the quilifica-
tion {hould ‘not ‘only confift of frechold
eftate, but of frechold sx. zbe caunty -for
which the vote fhould be given. Before
thefe ftatutes (H.) every freeholder claimed
10 vote ; by them this privilege is limited
to0.perfons receiving a certain income from

.the land ; ‘and this principle of reprefen-
tation :being eftablifhed in counties, it was
deemed: neceffary- to:-corre& .the perverfion
of it," grown common .in the fucceeding
ages in _confeqitence of the new-invented
modes of holding real eftates; it was thought
abfurd to give this right, which is derived -
out of the enjoymint of the land, to thofe who
bave no real conneétion with, and receive
no income from it, as mortgagees out of
pofleflion, or truftees of a legal eftate:
Accordingly, the act in queftion deprives
them of this right, iz certain cafes, and
smakes -a. proper diftintion between the
formal and the fubftantial owner (I). There
18 ‘nothing in this provifion affetting bur-
-gage tenures, nor is the principle applicable
to them; the objeft of the ftatute was to
‘ M correct
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" corre®t the defefts of county. elections,
~It is not -at all effential to a. burgage
~ that the voter fhould rereive any.. profit
from it; it is the quality of the foil togive
the franchife, ‘which does not depend on
the circumftances of him that holds it ; the
grantees of burgages ade frequently known
not to be in receipt of the profits of the
eftate; and if no man is to vote at thefe
eleCtions but he who receives an income
from his burgage, that ‘condition .alone -
would, in many cafes, render the property
ufelefs. Many undoubted burgages give no
profit at all, both lieré:and in other places,
as in Old Sarum; ‘Knarefborough, &¢.
fcites of houfes, deferted fhambles, gravel-
pits, and (here in Downton, ) a'pool of wa-
ter, give the right of voting ; they haverio
other value but that of reprefentation : It
was not the intention of the legiflature to
annul this right inherent in property, be-
caufe it might become unproductive : It is
only in counties that the qualification muft
produce a profit to him who claims to ex-
~ercifeit. Now, . if this ftatute fhould be
eonftrued to extend to burgages, it will in
| K | sffect
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effeét deftroy all the burgage property in
the kingdom, thouglt for upwards of fe-
venty years it has never been underftood to
extend to it: Perhaps a confideration of
thefe confequiences operated in thofe deter=
minations by which the fecond part of this
feftion was held not to affect burgage-te-
nures. It is well known, that till theap- |
_proach of an eletion, he who has the ru-
ling, intereft in thefe places- is in poffeffion
of the burgages himfelf, and grants them
out to the voters.but a few days before he
makes ufe of them; if, therefore, thefe
words ¢ conveyances in order to multiply
voices, or to fplit the intereft in houfes or
lands, &c.” were confidered to affect this
tenure, it would give to the holder of one
burgage an equal right with him who has
forty (K). Upon whiat principles then can it
be faid, that the firft claufe of the feGtion .
it to affect burgage-tenures, when the fe-
eond does not? The Committee will con-
fider the conftant ufage of Parliament from
the time of paffing the at, as a conftruc-
tion of it binding upon the prefenttimes,and

ftronger than the moft ingenious arguments
M 2 - in
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in fpeculation. It1is a ftrong confirmation

of the foregoing argument, that Judge

Blackftone, whofe authority is juftly re-

fpe@ted, and who had made the law of
elections his particular ftudy *, in that part

of his Commentaries in which he treats of
the rights of ele€tion, (vol. 1. p. 173) efu-
-merates the qualification given by the par-
ticular claufe now under confideration,

among thofe which are peculiar 70 coun-

ties. ,
. But admitting, for argument’s fake, the
force of the reafoning urged on the other

fide, and that the queftion had arifen at a

county eleftion, it ought to be decided

there as it is now contended for; the fta-

tute does not include this cafe. It provides,

that no truftee 4 who is not in actual re-

* He formerly wrote a pamphlet, intitled * Confi-
derations on the Queftion, whether Tenants by Copy
of Court Roll, according to the Cuftom of the Manor,
though not at the Will of the Lord, are Frecholders

.qualified to vote in EleQions for Knights of the
Shire.”—This pamphlet was occafioned by the agita-
tion of the above queftion in the Oxfordthire election
in 17554 _

+ See page 149. )
. T ceipt
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ceipt of the profits fhall vote, but that this-
privilege fhall-belong to the real owner:
when in poffeflion; this is very different
from enacting that there fhall be no wote
Jor a truft efiate. The ftatute does not fay:
the right fhall be loft, or not ufed, but that
where there is in fat a Ceffui que truff or
a tortgagor, in po/feffion, he only fhall vote :”
For before this ftatute, the owner of the
kegal eflate might have turned the beneficial
owner from the poll; till then, no Ceffui
que truf?, in ftriCtnefs of law, had any right
to vote, and the old rules that formerly
prevailed on the fubjet of Ufes, prevented
him from exercifing this act of /ega/ owner-
fhip over an eftate in which he had," in
contemplation of law, but a fiduciary in-:
tereft (L.) - Thus the words and fpirit of
this law are fully anfwered, when applied
to thofe cafes only in which there happens
to be a mortgagor, or Ceffui que truff in
poffeflion ; where that is not the cafe, the:
law may be faid to have no operation. It
will not be denied, that a woman in pof-
feffion may give a right to vote which the
cannot enjoy herfelf ; this cafe clearly illuf<

' M3 trates
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trates the argument that where the right
is inherent in the property, it does not de.
pend upon the circumftances of the perfon
holding it; if it did, all thofe freeholds in
truft under the difabilities of mfancy and
fex would be disfranchifed. .

By receipt of the rents, the ftatute cannot
be fuppofed to mean the hand that atually
receives them,—that would be too abfurd;
the Ceftuf que truft is allowed by this ftatute
to vote, not becaufe he does in fa&k receive
them, but becaufe he is intitled o to do :
In the prefent cafe, no perfon is‘intitled to
receive them but the truftees, accountable
hereafter to the infant, and therefore they
are, according to the .ftatute, the perfons
in receipt of the rents: Though no dire&
proof has been given ef the income’s om-~
ing to their hands, yet M. Shafto’s aftual
receipt of them is in their right, and by
their authority ; and this leads to an
anfwer to the queftion, whether the trufs
tees could perfonally vote for this eftate,
But fuppofing the tryftees not to be in re»
geipt of the rents, the counfel on the
othcr fidg have pot fhewn that any other

perfon
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perfon is, (for the infant certainly is not)
-and till that is done, they cannot avail
themfelves of this claufe of the ftatute,
which -does not abfolutely annul the right
of the truftee, but transfers it to fome other
whio has the fubftantial poﬁ'eﬂion, wherever
fach perfon appears.
- On the day after the counfel had ﬁmﬂled

their arguments, the Committee refolved,

- «“That the vote-of Thomas Wornell was
good :” "

~At the fame time that the chairman in-

. formed’ the counfel of this refolution, he
told ‘them that this was not iritended to
preclude any other objeétions to the vote,
" but fimply to determine upon that wluch
‘had been argued.. -

. As foon as'this determination was given,
the counfel for the fitting members agreed
4_to admit twenty vores upon the poll for
~ the petitioners, againft whom they could
‘make no other objection than this of a
conveyance from the truftees ; likewife one
¢rofs vote given for Bouverse and Shafto :
8o that the poll in this ftage of the caufe

.appcared to have, M4 For
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For Bouverie- 4.4.} e

- Scott o -difputed,

. '“ - Shafto 4 .ZI}allowed
Conway 20

Many ob_;e&xons were- ralfed agamft tho
pther votes .of . the petitioners, as their
counfel were going through the evidence .
neceffary to eftablifh them ;  this was dong
by proving the voters poflefled of frecholds
in antient burgages within the borough,
paying the accuftomed quit-rents-to the
Yord:: :The chief inftrament of evidence
ufed for-this purpofe was a quit-rent rol
in Mr. Shafto’s poffeffion, of all the bur-
gages in Downton ; this had heen copied
from one belonging to Lord Feverfham, in
the year 1745, by his then fteward, for the
purpafe of collecting the chief or quit-rents
payable to the lord by the burgage tepants;
Lord Feverfham being at that time leffeg
of the lordfhip under the bifhop : It paffed
therefore as authentic evidence againft zil}
perfons claiming under Lord Feverfham.
In this roll all the burgages were nums
bered, and generally defcribed by the namé;

of
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of the then owner, or of his. predeceffor,.
or fometimes of the occupier ;. oppofite to
which was placed the fum of the quit-rent
due therefrom ; Parole teftimony was ad-
duced by the counfel to identify the pre-
mifes transferred to the voters, (the title
deeds being produced) and to connect them
with the quit-rent roll. This fort of
proof natyrally lay open to fuch objections
as the ingenuity of counfel is ready to
fuggcﬂ: fuch as, tothe entirety, antnqmty,
or 1dcnt1ty, of the burgage, or to the wit-
npefles, or the evidence ; many of thefe
arofe on mere queftions of fatt, which
were either foon difpofed of, or terminated
fn no point of law, and therefore I have
pot thought them ‘worth reporting, All
thofe from which any legal queftion arofe
1 have preferved, and I hope faithfully,

“The number of votes to which fub-
ﬁannal objetions were made on the part
of the fitting members, was at length re-
duced to feventeen, as following :

* To eleven, that their tenements were
only fubdivided, and uncertam parts of
burgagcs.

To
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- 'To two (one of whom was' hikewife in«
cluded in the precedmg eleven) that they
were paupers.

To four, that the titles to their burgagu
were deficient, which depended on feveral
queftions of faét; thus,—To the firft of
thefe, that a piece of ground, making part
“of the burgage, had been taken from it,
and was not affigned to the voter; To the
fecond, that it never belonged to a family
from whom the title. was derived ;' To the
third, that it nevelS was held by the perfon;
to whofe name it was referred in an entry -
on the rent-roll; to the fourth, fituate it
the mam-trenCh *or bed of the canal,
that the burgage meant to be defcrrbed in
the roll was nat this burgage, but one it
a fimilar ﬁtuatlcm, purchafed by the late
Lord Feverfham, which gave 4 Vote for the
ﬁttmg members : “Thefe difputed faéts oc-
caﬁoned much argume.nt and e¢mployed
much’ tlme, ‘but the decxﬁons upon them,
from thelr natulc, do not fall within the
cheme of thelé Reports 3 for which reafon
Yonly give a fammary ftate of them.

. * A canal communicating with the river Avon.

TS
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. "Fo ariother of the feventeen the objec-
flon was, that the burgage belonged to the
gruftees of the late Lord Feverfham, having
been purchafed by h1m ‘this depended on
A matter of law. o
The ol))efhon to “the eleven’ wa:
greated in the argument as one, and they
were all clafed together, although their
‘ cn'cuml’cances were in fomc rcfpe&o dlﬁ"e-
Fent :
‘Five of thefe burgages went by the
taie“of - Farr’s, having been formerly fold
fo *Sir Charjes Duncombe’ by one Fair.
Thie defeription of them in the feveral deeds
to the voters, was in the form following,
which is that of the grant to Thomas
Wornell, viz.:
<« All that antient burgage, confifting
of a houfe and garden behind the fame, fi-
tuate.on the north-fide of Downton-fkreet,
in the county of VVilts, now or late in the
feriure or gccupation of James Hill, yeo-
man, formerly Farr’s,”,
". The other four were held by different
eccupiers, whofe names, with the fituatjons,
) ?verc inferted in the deeds.

The
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The Court-book: of: the borough was
referred to, in order to prove. the ntle to
thefe burgages In an entry of the 1oth of
April, 1706, there is a prefentment of the
defcent of five burgages and a half from
Nicholas Farr to-Roger Farr, the rent five
fhillings and fix-pence: On the 21ft of
&pril, 1708, is a prefentment of the aliena-
tion, by R. Farr to Sir Charles Duncombe,
of thefe five burgages and a half ; the en-
try in-the qult-rcnb-roll to which they
were apphed, is. thu.s :. « For that which
was- Farr's—gs..6d.” Farr's. at - prefent
conﬁf’rs of five hqufes, with gardens ad-
Jommg to them, three are fituated on the
north-'ﬁde of the fireet, ‘and twa -on the
fouth *: A furveyor called on the part ,of

! * Thefe burgages qre ,mentnoned in , Mr. Douglas’s
cafe “of Dowhton; vél: 1.1 p. 2‘20. which has given
mé 6dcafion to'dd ‘that which, perhaps, will happen
but once,—to carrect a miftake (a trivial one) in that
bobk : It is there faid, that thefe tenements confift of
land, without divifionis;” So of Legg’s farm hereafter
mentioned : The nature of the queftion then agitated
did not make ‘it necelfary to attend to this minutenefs
of. defcription, and “the .miftake might perhaps be ip

the evidence, not in t.hc author, -

the.
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the fitting members*, who made a furvey of
the boroughin 1745, by Lord Feverfham’s
dire&tions, in order to afcertain his bur-
gages, produced the plan he then ‘made,
the names and defcriptions of which he
took from a rent-roll kept by his lord-
-fhip’s fteward ; ‘his plan defcribes them in
two articles, thofe on the north-fide in
«one, and the burgage-rent three fhillings
:and fix-pence; and thofe on the fouth-
“fide-in another, and the burgage-rent two
thillings : He made three divifions of this
laft, becaufe it was then'intended to make
. three tenements of them in future. It
‘had always confifted of five feparate tene-
mepnts in the memory of the oldeft per-
fon living.

The truftees of Mr. Duncombe had
-granted five burgages out of Farr’s, for
~which five perfons tendered their votes :
:No evidence was produced on either fide,

on the fubje& of the half-burgage included
in thefe tenements.

Four burgages had ‘been granted by the
truftees out of fome meadow land that
went by the name of the White Horfe;

: * But not for this purpofe.

the
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the defcription of the premifes in the
deeds, under which the voters claimed, was
the fame in-all the four, viz. « All that
antient burgage, fituate or being within
the.borough of Downton, in the county
of Wilts, part of the land belonging to
the White Horfe.” The entryin the quit~
rent-roll for this land is thus, * G. Eyre,
for. part of that land belonging to the
‘White Horfe,—19s. 6d.” which is the rent
«of nineteen burgages and a half ; whatever
the antient divifions may have been, it has
not now fo many. On the fide ‘of the fit-
ting members 1t was denied, that there
were any divifions at all, and this point
occafioned fome difpute in evidence, which
however did not alter the line of argument
on. the principal queftion. Mr. Bell, 4
~furveyor, called .on the part of the peti-
tioners; who had known Downton about
four years, and had furveyed Mr. Shafto’s
_ property there, faid, there appeared plain
traces of fourteen divifions in this land by .
large bound-ftones, called there Meer-flones;,
‘which were placed 20, 40, and 5o yards
afunder, and feemed very antienf; and
. : | that
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- that eleven of thefe divifions were made by
fences (but;en comparing the evidence of
both fides, I find.a doubt, whether fix of
thefe meer-ftones belonged -to the White
Horfe, or to an adjoining meadow called
Bulham Mead.) - He faid, a bound-ftone
is always a guide to a furveyor in making
his- plan, who draws a line from ftone to
ftone: While making his furvey, he de-
rived the information he wanted from
. friends of Mr. Shafto, but had been ac-
companied by fome others, for it had been
publicly made, and employed him for fome
wecks.
- John Smith, aged 73, who had hved all
his life in Downton, a witnefs called on
the part of the petitioners, remembered-
thefe meer-ftones from his childhood, and
had ‘heard old people formerly fay, they
had always known them; but he could
not tell how many divifions there were in
this land, nor how many burgages; he
had heard there were nineteen. -
- Mr. Webb, a furveyor, called on’ the
part of the fitting members, who had taken

a ha{ty furvey of the place in queftion by
' their
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their direcion ‘while this inquiry was goa
ing on, faid, he had no doubt but that ten
of thefe ftones had been placed there to
mark out an old ditch, and five-of them for
the boundary of a fiream of the river
called the Trench. He had been accom-
panied in his furvey (which he made in
two hours) by friends of Lord Radnor:

John Fanftone, an old inhabitant of
Downton, aged upwards of o, faid, he
always underftood that they were the
boundaries of the dxtch ‘not of the bur-
gages.

Samuel Bailey, an mhab1tant of Down-
ton, aged about 40, examined on the fame
fide, faid, he had always heard that thefe
ftones were to mark the water-courfe. On
the fame fide a deed was produced, dated
20 March, 1673, by which part of this
iand had been leafed by Mr. Eyre to Mr,
Afh for 1500 years, wherein thefe ftones -

- are defcribed as the boundary between their

refpective lands.
Two burgages had been granted by the

truftees out of land called Legg’s Farm ;
the defcription of the premifes in both

] "deeds
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deeds ‘was as follows = ¢ An-antient bur-
gage, fituate or being within' thé borough
of Downton, in the county of Wilts, part
of Legg’s Farm, forrerly in the poﬂ'e[ﬁon
of J. Plafket*.” = -

The entry irithé qult-rcnt roli for tlus
is thus, Anthony Duncombe, Efg; -for
that which was Lagg s; . Plafkct § pofa
feflion—r10s87 -

Mr: Bell, the furveyor, faid; there ap-+
peared ‘marks of this land’s having been
antiently divided into ten parts, fome of
which divifions were- more pl.am than-
othess. ’

There was 1o evidencé of more - than
one vote’s having been given and allowed
for -either-of thefe three eftates of Farr’s;
the White Horfe, and Legg’s, at any for-
- mer. ele&ion"h '

Under

* In the eletion of .1774» M. Duncombe had
granted.quarters of burgages, out of Farr’s and Legg S,
for each of which a vote was claimed ; this occafioned
a very different i inquiry from the prefent, and the fadk
being, that there were no marks of divifions into-gzuar-
ter burgages in this land, the queftion was eafily deter-
mined. ,

.+ In fa&, more votes have been given for them, but
they were of the irregular fort brought forward in

N 1774s
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Under thefe circumftances, it was ¢pti-
tended by the counfel for the fitting
members,

- That thefe eleven votes oughx to be -re-
jected, as not being for entire burgages, "
but for parts only; That the property
granted was not in.itfelf capable of- giving
the right of vating, but that if it'were, the .
terms of the grants were fuch, that this
right did not thereby. pafs : They.definied ¥
a burgage to be:an entire. indivifible. tene-
ment, bolden of the fuperior Lord of a boraugh
by an immeporial, certasn rent, d'ﬂiﬂ&{y res
Jerved, to which the rngt of voting is ine
cident (M). g

That if burgage-tenure be the conftitn-
tion of the borough of . Downton,-the right
of voting muft be in the freeholders of fuch
tenements ; if one entire rent be paid-to
the lord of the borough for the tenement,
there can be but one vote given for it.
But even if the rent could be divided with-

1774, confifting of new divifions into halves and quar-
ters of burgages.

* See 1 Doug. Ele&. 217.
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in time of ; memmy, and burgages could be
granted out by a divifion of ‘that property
for which the entire rent is paid, yet no
fuch divifion has been made here, for the
rent 1s not apportioned, nor even fubdi-
vided, in the grants: ‘The voters'in quef-
tion are not feverally poffeffed of burgages,
for no rent is fpecificatly due for- the pre-
tmfes feverally conveyed to them, but ge-
nerally for all the eftate taken together.

If there are five houfes upon land that
pays a rent of 5s. 6d. the rent of each
houfe is not afcertained; the attempt
therefore to raif¢ five votes from fuch a te-
nement, is to fplit the entire burgage.

The origin of thefe burgages was by a
lord’s granting out his lands to his tenants,
for the purpofe of their dwelling together in
one fociety or town *,and each tenant there-
by became a tenant in burgage, whether
the property he held was great or finall, or
confifting of one houfe, or twenty, or of
none at all; for if one burgage has twenty
houfes on it, that does not alter the Tight

* See before, p. g9, 1000 - .

N 2 & | of
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of voting, which allows one vote for a
burgage ; and the franchife being annexed
“to the foil, is invariable, though the tene-
“ment may change its appcarances A grant*®
“has been produced i in the courfe of this
caufe, which conveys  All that antient
‘burgage, confifting of three houfes, &c.”
which thews, that there ought to be no re-
liance on a divifion of votes, according to
the number of houfes or tenements on a
burgage.  This is alfo evident from Lit-
tleton’s Tenures, fet. . 162, and ° 163
¢ Tenure in burgage, is where an antient
“borough is, of which the King is lord, and
- they that have tenements within the bo-
rough, hold of the King théir tenements;
that every tenant for his fenement ought to
“pay to the King a certam rent by year, &c.
and fuch tenure is but tenure in foccage.’
¢ The fame it is when any other lord
15 lord, &c.” -
The rent-roll {hews thefe rents to be

entire rents ; if they had ever been fepa-
rated, is it to be conceived, that the owners

* The café of Theoph. Lewis ; there were others

* "of the fame kind.

would
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would not have preferved the evidence of
the feparation ? It has been done in one

‘cafc in this caufe; two burgages, held by

perfons of the names of Warden and’
Adams, were feparate burgages united by
one occupation, and fo continued long, but
are now feparated again: Here the fact is
afcertained by evidence, and the fame thing
might have- been done in thefe eftates.
Though in Farr’s there are feparate tene-
ments, and on different fides of the ftreet,
yet the rent is not apportioned ; it is an
undivided rent of what is called in the
Court-books, five burgages and a balf. It
1s agreed, that in this borough the right of
voting is annexed to fome eftates called ba/f-
burgages and guarter-burgages; but it is
likewife agreed, that thefe are irregular and
improper terms, defcribing in a fingular
manner the guantum of the rent*, without
any reference to a fimilar divifion of that
property, which gives a vote. Thefe
houfes may be of different values, or if
they were equal, the tenants cannot ap-
portion the rent, for the lord may take it

* See 1 Doug. Ele&. 218.
N 3 from
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from which of the five he pleafes. Rents
cannot be apportioned, nor fervices di-
vided, without the leave of the lord ; but a
{eparate burgage rent is not even referved in
any of thefe grants. It iscontended, that a
fhilling rent makes a burgage, that there
are as many burgages as fhilling rents, and
that till the fubdivifion runs lower, it is a
lawful multiplication, becaufe ten fhillings
rent muft neceffarily make ten burgages;
but the ftate of the borough contradits
this, for the hbalf and quarter-burgages,
which give the right of voting, are allowed
to be good burgages. If thefe are entire
burgages, and only called otherwife from
paying {maller rents, why may not that
be one burgage only which pays a larger
rent, when it is an entirety ? The one is
above, the other belpw the common refer-
fvation. Befides, there is an infurmount-
able difficulty in the prefent cafe, in the
odd fix-pence of the rent for the half-
‘burgage in the farms of the White Horfe
and Farr’s ; thefe fix-pences muft be dif-
pofed of, or accounted for, before the coun-

‘ fel
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el for the petitioners can eftablifh this di-
vifion on their own principles.

There is no fubftantial difference between
the divifions made at the laft elettion and
thofe of the year 1774 *, which the Com-
.ittee of that time determined to be bad ;
the divifion then made into quarter-bur-
;gages was no other in principle than this,
~viz. a divifion into parcels, which parcels
were not proved ever to have had the right
of voting annexed to them ; in which view
it fignifies little, whether the divifion be
called a burgage or a quarter-burgage ; in
both cafes, it wants the effential qualities
_ of an entirety of rent, and local feparation.
Thefe obfervations are applicable to all
~the eleven, but the three claffes are diffe-
rent: The conveyances of the White Horfe,
and Legg’s, are deficient; they give no
defcription of the fubjet conveyed, that can
be affixed to one place more than another.
This is fuch an abfurdity as no argument
can fupport. It may be faid, that the
grantees might, by their own adts, remedy
this defect, and afcertain, by their own

* 1 Doug. Ele&. 219, 220.
N4 election,
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eletion, that which the deeds leave at

large ; but this rule cannot have place here,

becaufe there is no doubt on the face of the

deed, the doubt arifes. from matter debors,

viz. that there'may be more than one bur-

gage in each of thefe farms; and. if fo,

neither is properly defcribed. But admit-

ting this rule for argument’s fake, and

that the uncertainty of the grant might

be cured by the eleftion of the grantees,
they ought to have proved the order -of

priority of the feveral grants, to enable

them to make this elettion with effe@.

There is a fhll further objection to this ar-

gument which is unanfwerable ; according

to this rule, the grantee has no burgage

till his election ; therefore an election ought
to have been made before the time of vot-
ing under the grant, and to have been
. proved in this caufe; for the want of this,
moft cléarly thefe votes are bad, or it muft
follow that a man may vote for a bu-rgage
without any title to it. :

Where a thing lies 7z grant, as if a man
grants to another ¢ an acre of wood out of
his gr eat wood at D.” without particularly

defcribing
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defcribing the acre, the grantee is to do
~ the firft act, and may take what acre he
pleafes, but tiil this elettion, the grantor
may ftill cut the wood in any part; but it
1s otherwife after the grantee has eleCted
his acre: The cafe before us is of this fort,
and till fuch election made, the whole of
thefe burgages remained in the grantor :
" Which leads to another obje&ion to thefe
-votes : The grants in queftion are of land,
and by the ftatute conveyance of leafe and
releafe (N.), in which there is no livery of
feifin, the grantee being fuppofed in pof-
feflion under the leafe : But no pofieflion
can poflibly be had under a leafe which
does not defcribe the fubject to be poflefled,
and here 1s therefore nothing upon which
the releafe can operate, and fo both are
neffe@ual and void.

The evidence upon the White Horfe
votes only makes fourteen divifions at moft,
but the argument requires at leaft nineteen;
and of thefe fourteen, fix are by fome fup-
pofed to belong to Bulham mead: Now if
they affect to know the boundaries of the
burgages, why are they not defcribed? The

' fame
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fame method of divifion that makes four
in the White Horfe, can make 19 there, and
ten in Legg’s.

The counfel for the petitioners did not
deny the definitions and pofitions on which
the foregoing argument had proceeded, but
the conclufions drawn from them : They
argued thus, .

It is not neceffary in the conflitution of
a burgage, that the rent fhould have been
always diffinétly and feparately paid ; thisis
certain, and proved by the ufage in Down-
ton, and in every other burgage-tenure
borough ; forif it were, all the great eftates
in them muft foon be reduced to the right
of one vote only, becaufe the principal
owners always pay the rent of all their
burgages in one fum to the fuperior lord :
Thus, as Farr formerly paid 5s. 6d. the
rent of his five burgages and a half, in one
fum, fo Mr. Shafto pays the aggregate {fum
for his fifty or fixty (or whatever the num-
ber may be) to the lord of the borough :
The mode of paying the rent is therefore
not conclufive evidence of the union or fe-
paration of the burgage: It is.fufficient,

that
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that evidence of the feparation in faft re-
mains ; -and upon this the queﬁion prin-
cipally turns.

As much ftrefs has been laid upon the
evidence of the quit-rent roll, it is necef-
fary to caution the Committee againft giv-
ing into that ufe which the counfel for the

" fitting members have made of it : It fhould
be remembered, that this roll is no more
than the rule of colletion given by the
Jord of the borough to his fteward for
colle€ting the quit-rents; that the object
of it is to afcertain the quantum to be re-
ceived by him, without regard to the qua-
fity or proportion of the different rents;
that it is evidence of fuch a nature as could
not have been produced by the oppofite
party, but only by thofe contending with
them, and being made by their predecefior,
awbhofe eftate they have, fhould be conftrued
lefs favourably for them *, who are like-

* The irregularity of thefe expreffions they and them,
made ufe of on this occafion, and in other parts of the
caufe, as applied-to contending reprefentatives, was ta-
-citly acquiefced in on both fides, and is juftifiable only
on the principle of confidering this caufe, what in fa&
it was, a difpute between two families, rather than be-
tween two reprefentatives.

wife
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wife in pofefiion of the lordfhip, and moft —
probably of other more authentic evidence ==
of the fubject mn difpute.
- "If the atts of the lord of a borough, who ~=e
in his receipt jolns together a number of —
rents, were to determine the quality of the =
rents, it would be in the power of the
lord to regulate the majority as he pleafed.
It has been determined, that a tenant can-
not compel his landlord to give him a re-
ceipt (O.) ; butif he does give one, he may
ditate it in his own terms. This rent-roll
1s to be confidered in this charaéter, when
relied upon by theheirs of Lord Feverfham;
that alone does not fufficiently diftinguith
the feveral burgages, but the other evidence
connelted with it 1s {ufficient. The repu~
tation in the borough is, that the rent of
a burgage i1s a fhilling; but to this there
are a few exceptions, which probably were
in their arigin an abufe, but have ftrength-
ened into prefcription by length of ufage,
and are now too itrong to be called in
queftion. - Wotwithftanding this, it is na-
tural to fuppofe that there were in the be-
ginning as many burgz ges as fhilling rents,

and
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and it cannot be doubted, that -every
" burgage gave a right of voting. Conform-
ably to this idea, Farr’s eftate is called in

the borough books five burgages and a baif;

‘it is proved by the oldeft inhabitant of the
borough to have confifted always of five

feparate tenements *, and Lord Feverfham

intended to have made fix of them ; the fur-

veyor -} produced on the other fide proves,

that in a roll more antient ‘than that from

‘which the prefent was taken, the eftate
was entered in two divifions, and the rent

apportioned accordingly, one part paying

2s. and the other 3s. 6d. This circum-

ftance alone thews, how inconclufive the

rent-roll is on the prefent queftion. This
is the evidence produced from Lord Fever-

tham’s papers, and the effet of it is equally

applicable to all the three eftates: Why

fhould the Committee be more convinced
‘of the entirety of the rents of 1os. and.
19s. 6d. than of the rent of gs. 6d.?

“The rent-roll is now proved to be undeci-
five as to ore of them, and may therefore

be fuppofed fo in the other twoj; it is at

# John Smith’s evidence. t+ See p. 173.

leaft.
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leaft juft to fuppofe it in favour of Mr:
Shafto, who has not the means of difco-
vering the fact with more certainty, as thofe
who oppofe him have.

It is as true that a plurality of burgages
_ cannot make ozne, as that one cannot make
a plurality ; therefore, if there is any evi-
dence of the feveralty of the burgages, it is
to be prefumed that they have been always
fo held, and that the unity of the rents
has arifen merely from the unity of pof-
feffion, for the convenience of both pacties
paying and receiving them.

As to the votes for the Wh1te Horfe,

- and Legg’s, theevidenceis of a conﬁde;able

divifion in the former, in the latter, of a
divifion according to the number of bur-
gagerents; the parole evidence, as far as it
goes, 1s in confirmation of this divifion,
and there is none to the contrary, except
by inference from the rent-roll. A right
of voting does not depend on the ftate of
‘the burgage,—if a houfe or wall falls down,
and is not rebuilt, or the remains of it are
removed, the fenement is ftill the fame; n
fuch cafes what can be better evidence than

3 that
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that which is furnithed by antient bound-
ftones ? Little credit will be given to a fur-
vey haftily made for the purpofe of one
party, while this queftion was in agitation,
when compared with one deliberately taken
without any view to this d1fpute nor will
the fubje&t admit of the opinion given by
‘Webb upon the bound-ftones*: A‘water-
courfe was never known to be bounded by
meer-ftones, it marks and bounds itfelf.

The antient ftate of theWhite Horfe farm
is-now.unknown ; it probably was aninn,
the owners of which, as their bufinefs in-
creafed, extended their premifes by pur-
chafing the adjoining land, piece by piece,
which they incorporated with their own;
and this. being done at a time when the
value of burgages was not more than that
of other land, no great care was taken to
- preferve the marks of the boundaries. In
this manner nineteen are got together ; do
they therefore become one? No, each pre-
ferves its burgage qualities, of which no-
thing but an a& of Parliament can deprive
it

*
See p. 175. It
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1t is f5id, thé deeds do not afcertain theé
burgages by boundaries ;—it is not necef=
fary : If there is but one burgdge in thé
White Horfe, he who received the firft deed
of the four became intitled to it, the fecond
to "another if there is . more than one, ac:
cording as he might choofe, and fo of the
reft ; and their choice would be good againfk
the grantors, and every other petfon.

This obfervition is equally apphcable,
and ¢ fortiori, to Legg’s farm.

The dlﬂ"erence between eftablithing the
divifion of aggregate burgages, and the
entirety of thofe whofe names import a dil
vifion, confifts in a rule of evidence which
the ftate of this borough, and the proofs irt
this caufe require the Committee to fols
low; It i1s this—Where one rent inc¢ludes 4
‘number of burgages, it is to be prefumed,
that the burgages are feparate, as the name
imports, till the contrary be thewn ; but
where a divided rent 1s paid for the homi-
nal divifion of a burgage, there it is to be
prefumed to be a real divifion of the bur-
gage, till proof be made of its entirety.

- It
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It is faid to be the fame queftion as that
in 1773, but it is not poffible to fhew a
refemblance between the two cafes; Mr.
Duncombe had then granted quarters of
burgages ¢o nomine out of thefe lands, but
there was no proof or reafon to prefume,
that they had been ever fo divided, or that
votes had been given for fuch eftates ; and
there can be no doubt, that a vote cannot
be given for a part of a burgage.

. The Committee refolved—Not to admit
thefe eleven votes *.

The objecions to the two paupers were
different: To one that he hadreceived parith
and other charitable relief, to the other that
he had partaken of the diftribution of a
private charity, called Stockman’s charity 3
the former was one of the above eleven
which the Committee rejeted upon the

. * Before the Committee proceeded to deliberate
" on thefe votes, they defired to fee the conveyance from
"Farr to Sir Charles Duncombe, as far as concerned
the defcription of the premifes now called Farr’s ; but
they were told, that fearch had been made made for it,
and it could not then be found,

(o) other
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other objeltions *; it is therefore unte-
ceffary to enter upon the ftate of this ob-
jéctiort. The cafe of the latter was as
follows :

In the year 1626 one Willlam Stock-
man, of Downtort, by a deed of feoffment;
gave certain lands to feven feoffées, to the
wifeés and trufts nianed in a fehediflé nraking
part of the deed; in this fchedule are fe~

-veral Items. The firft provides for perpe~ -
tuating the truft; the fecond direlts,
“ That the rénts thall be diftributed year-
ly among fuch poor craftimen and poor
labourers as fhall be furcharged by chil-
dren within the faid parifli; -and - for-their
relief;. as fhall feem beft to the feoffees;
with the confent.of the vicar or eurate of
the parifl ; and not to go or be eimployed to
the increafe of the church-box of the faid
parifb.” By the fourth Item it is direéted;

* The circumftances of the cafe leave no room to
doubt this, although the Committee did not exprefs
any thing particular upon the votes in their refotution;
which was generally given upon all the feventeeit votes
obje@ed to at the fame time : Thus, “ Refolve to ad+
mit AB, CD, &c. -—-Torqe&EF GH, &.” -

4 % Th
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*¢ That this provifion fhall not be ac-
counted any abatement of the collection
- for the church-box, or any other relief of
the poor, ufually provided for the poor of
the parifh.”

According to the uniform praice in
the execution of this truft, thefe words
have been underftood to diret, that this
" charity fhall not be given to thofe who re-
" ceive parifh relief, and the prefent truftees
who manage the charity never give it to
any fuch : It is a temporary relief; and the
taftom is to diftribute it annually in dif-
ferent fums of money to thofe whom the
. truftees think in want of it. 'The voter,
John Edfal, had received it for three years,
and within a year before the ele&ion.
~ Againft’ this vote the counfel for the
fitting members argued, -

That the receipt of this charity thewed
the perfon accepting it to be in a ftate of
dependent poverty ; that fuch perfons are
always held to be difqualified by the law of
Parliament, bécaufe, at the time when re-
prefentatives received wages, it could not
be fuppofed that fuch perfons were able to

02 con=
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contribute to the payment of thofe wages ;
That there is no refolution of the Houfe
concerning any place, that a pauper may
vote; on the contrary, whenever the quef-
tion has occurred, there has paffed a refo-
tion to dlfquahfy them ; That there could
be no difference in this refpect, between the
votes of burgage-tenure and thofe in other
rights, for the right, though annexed to
the foil, is fubject to the legal difqualifica-
tions, as women, infants, &c. are held in-
capable of exercifing it. That the cafe of
the borough of Weftbury *, 1 June 1715,
went a great way to determine this, for in
that refolution which is concerning a bo-
rough of burgage-tenure, paupers are dif-
qualified. It is thus: .

-« Refolved, That the right of elettion
of members to ferve in Parliament for the
borough of Weftbury, in the county of
‘Wilts, is in every tenant of any burgage-
tenement in fee, for life, or ninety-nine
years determinable on lives, or by copies
of court-roll, paying a burgage-rent of

* 18 Journ, 154.
four-
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four-pence or two-pence yearly, being re-
fident within the borough, and not re-
ceiving alms,”

The counfel for the petitibners argued .
in fupport of this vote,

That the objetion, whenever made,
was confidered as an unfavourable one,
and the determinations have generally re~
ftrained the difqualification inftead of ex-
tending it ; that the Journals contain nu-
merous refolutions of rights of eletion,
qualified by the addition of ““ not receiving
alms;” from which it is plain, that the re-
ceipt of alms is not a general difqualifica-
tion ; if it were, fuch particular refolutions
would be ufelefs: That it is not in any
¢afe a difqualification, where the right of
" woting is not perfonal, as it is in fcot and
lot, or corporation rights of election ; that
there is no refolution to difqualify free-
‘holders of a county by reccipt of alms,
and 4 fortiors, it cannot hold in burgage-
tenures ; that the counfel on the other
fide, who had argued in the former quef-
tion on the ground of this being a territq-
rial right of voting, as annexed to the foil,

o3 could
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could not now defert this ground, and de~ -
prive it of one of its iricident privileges by -
“the uncertain accidents of the poffeffor’s
fortune; That the cafe of Weftbury was
not applicable, becaufe the right of voting
there was was not properly in burgage-
tenures, but a mixed.right; befides, that
yefolution pafled on the receipt of parzjb
relief : That by receipt .of alms” is al-
ways underftood ¢ parifh relief;” but that
the nature of this charity was fuch, that
-even if this were not a burgage right, or
f receipt of alms were a difqualification in
Downton, the acceptance of it would nat
difqualify. In the cafe of Bedford, re-
‘ported in 2 Doug. Eleét. 94. 113. this
matter was fully difcuffed before the Com-~
mittee *, and after elaborate arguments of
coundel, it was determined, that Harpur’s
-and Hawes’s charities did not difqualify -

* It is hardly neceffary to inform the reader, that
‘the arguments in the Bedford cafe contain all that can
"be faid on this {ubjeét. It fhould be obferved, that the

decifion there pafled on a borough where receipt of alms
_makes an exprefs exception In the refolution of the
Houfe upon the right of voting.

~ # See 2 Doug. Ele&. 110; 122.

the



D:OW N T:O N. 199

‘the latter of which was a diftribution in
-addition. to the parifh relief, and in eafe of -
-the -parith, the former more refenibling
Stockman’s. This decifion is much more
-than in’point to the prefent argument, for
_ it-pafled on a right of voting that is per-
-fonal, vig. in burgefles and freemen : ‘That
‘even fuppofing the objection well-founded,
-the party making it fhould have proved
the charity to have heen received by the
voter after he had acquired the right of
votmg which had not ‘been done.

'I’he Gommlttee refolvcd—To adrmt the
The rémaining: vote obje@ed to, the cit-
~cumftarices -of which -made a queftion of
“Iaiw; ‘was’ that of Mufes Wiltfhiré:- The
‘queftion was, whether the burgage for
which" he voted, (whlch was a quarter-
burgage, paying the rent of three-pence)
was the property of Mr. Duncontbé or of
Lord Feverfham. It was proved- to have
“been ‘i ‘Mr. Duncombe’s poﬁ'eﬁion from
the meitth of O&ober 1764 : A receipt
04 was
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was produced, figned by Lord Feverfham's
fteward, foran arrear of twelve years quit-
rents and for reliefs due to the eftate of
Lord Feverfham, as lord of the borough
under the bifhop, at Michaelmas 1775,
for the burgages which came into Mr.
Duncombe’s pofleflion on the death of
Lord Feverfham, under Sir Charles Dun-
combe’s fettlement. The receipt was dated
January 31, 1776, and after exprefling
the particulars of the fums therein con-
tained, concluded thus, ¢ In which feveral
fums, the quit-rent of three-pence a year
for the burgage tenement, lte Longfield’s.
1s included ; which tenement, it is appre-
hended by the truftees of the faid late Lord
Feverfham, will eventually ' turn -out to
have been purchafed by the faid late Lord
Feverfham, and not by Sir Charles Dun-
combe, and therefore the faid fums are re-
ceived without prejudlcc to- thc nght of
the faid burgage,”

‘This was the burgage in difpute. Thc
form of the receipt was fettled by one of
the truftees of Lord Feverfham and Mr.
Duncombe’s agent. If this tenement had

been
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been purchafed by Lord Feverfham, it was
clear that it would not have defcended
with the fettled eftate to Mr. Duncombe;
and the counfel for the fitting members
offered evidence to prove this purchafe.
On the part of the petitioners it was
contended, that the pofleffion of twenty
years in their favour, would make a good
vote at a county election, and was a fuffi-
cient title in this caufe againit all claims;
therefore they hoped the Committee would
frop the inquiry 7z limine, by rejeting all
evidence of a title which could not be fuc-
cefsful in an altion of ¢jeCtment. This
oint was much debated on both fidess
gut as the cafe in its then ftate was fome-
what entangled with difputed fa&ts, the
Committee refolved to hear the whole evi-
dence upon it de bene effé, and without pre-
‘judice to the point contended for on the
part of the petitioners ; I have therefore
thought it better to ftate all the arguments
together upon the whole cafe, though in
the proceedings of the caufe they were di-
yided into two parts.
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Lord Feverfham’s will, as far as it relates
to this fubjeét, is in fubftance thus: He
devifes all his real eftate, fubjeét to certain
annuities and -legacies, to three truftees,
upon truft, in cafe of one child only, to
convey to fuch child, on his or her attaining
twenty-one ; and after providing for the
event of more fons than one, he wills, that
in cafe he fhould leave daughters only, and
more than one, his truftees fhall eonvey-to .
them, on their attaining twenty-one. - In
the codicil, dated in 1761, he wills, ¢ that
in cafe of no fon, and more daughters than
one, his truftees fhall make fale of ‘his ef-

“tates in Wiltfhire and Middlefex, for the
advantage of his daughters, and to prevent

" difputes ; and that his kirfman, Thomas

Duncombe, Efg; or thofe who may be in-
titled to his eftate after his deceafe, may
have the refufal of them ; and in cafe he
or they fhall not accept the terms to be
propofed by the truftees, they are then tae
fell them to the beft purchafer.”

Upon his lordthip’s death, leaving twcs
daughters, and without male iflue, the truf—
tees did not make the offer to Mr. Dun—

combe 5
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gombe, nor fince his death to Mr. Shafto.
A fuit in Chancery is depending between
him and them upon this devife.

Mr. Duncombe, in Eafter term 1764,
Jevied a fine of all the lands which came to
‘him from Lord Feverfham : His will has
-peen already ftated in the former part of
this caufe *.

" 'The counfel for the fitting members pro-
.duced a conveyance, dated 23 May, 1724,
from Charles Longville to Lord Feverfham,
of a burgage, confifting of three meflu-
ages, with the appurtenances, fituate in a
-part of Downton, called The Jflands, paying
3d. rent, defcribed to be in the.occupation
.of John Nott, John Snelgar, and Richard
Snelgar.

Two witnefles proved, that Longuville's,
or Longfield's, (for they feemed to make no
difference between the two words) was the
nhame given to three houfes lately held by
~tenants whom they named, which were
now conveyed to the voter, and that the
fame houfe had been called Not#'s.

% Sce p. 147,
Lo
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Lord Feverfham’s dying feifed, the in-
fancy of his daughters at the time, and that
* ten years had not elapfed fince their at-
taining majority, were facts admitted. -

Since the eleftion an ejetment was
brought for this burgage, on the demife of
the truftees of Lord Feverfham, and of his
daughters and their hufbands.

The counfel for the petitioners applied
. to this burgage the following entry of the
quit-rent roll :

“ For Longfeelds, in the poffeffion of
“R. Humby,—3d.” '

John Smith, (the fame old perfon men-
tioned in p. 175.) who had known Down-
ton from his infancy, did not remember
any perfon inhabiting thefe houfes of the
name of Nott or Snelgar.

* 21 James I. c. 16. {. 2, ena&s, That if any per-
fon intitled to fuch writ (as in feft. 1.) or having fuch
right of entry, be, at the time of the faid right firft
accrued, within the age of twenty-one years, &c. fuch’
perfon and his heirs, may, notwithftanding the faid
twenty years be expired, (the limitatian in fef?. 3.)
bring his adtion, or make entry, as he might have.
done before this aét; fo as fuch perfon fhall, within.
ten years next after his full age, &c. take benefit of
the fame,

'The
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"The countfel for the fitting members ar-
gued,

That the property was proved to be Lord
Feverfham’s; that there was no doubt
about the fituation, and as to the variance
between the names of Longville and Long-

Joeld, the latter was the common vulgar
- pronunciation, and therefore moft follow-
ed; it was plain they mean the fame here,
" becaufe no evidence was offered of any other
Long field.

That if this was admitted to be the pur-
chafed property of Lord Feverfham, there
was nothing to prevent his heirs from re-
covering it now, and therefore the Com-
mittee would not allow the voter to derive
a title to it from any other; That the
twenty years pofleflion, fupported by the
ftatute of limitations*, meant an adver/e
poffeffion ; but the receipt fhews diretly the
contrary of*this, and that the poffeflion

* By fe&. 1ft of the ftat. 21 James I. ch. 16. No
perfon fhall at any time hereafter make any entry into
any lands, &c. but within twenty years next after his
title accrued ; and in default thereof, fuch perfon fo not
entering and his heirs, fhall be utterfly excluded from
fuch entry,

. of
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of Mr. Duncombe, was licenced: by thé
truftees of Lord Feverfham, upon condis
~ tion that it {hould never operate againft
his heirs. But fuppofing it otherwife, and
that the ftatute of limitations did affet
the claim, yet this cafe is within the excep=
tions of that ftatute, the parties claiming
being infants at the time when their titlé
accrued, and the time allowed them after
the removal of that difability not being yet
expired : Therefore they could recover now
in the eje¢tment which has beeh brought:
Though the legal eftate is in the truftees;
yet an infant is not to be barred by any
laches of his truftee, his difability is fo far
privileged. Under this truft the infants
are the fubftantial owners, and in fuch
cafe the Ceffui que truff might ejeCteven his
own truftee ; an infant cannot compel his
truftee to make an entry, or to fue for
him. A

The counfel for the petitioners argued,

That as the facts ftand, the claim of right
is far from being made out, neither the
name of the. fuppofed owner, nor of the
occupier, being fatisfaltorily proved; and
8 this
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this defect alone, in a cafe of twenty years
pofieflion, would be fufficient to ftop any
inquiry into the merits of fuch poffeffion.
Butwithout entering into the claimof right,
the pofieflion is fuch as muft obtain a de-
" cifion in favour of the petitioners. The re--
ceipt is fo far from fhewing the pofleffion
to be with licence, or conditional, that it
proves ‘all that Mr. Shafto can require from
it, 1. e. a clear pofleffion by his family for
the time required: What is that, as between
him and the prefent claimants, but adverfe 2
Pofleflion that is not adverfe is either, un-
der another, or for the benefit of another,
as in cafes. of tenancy .in common, &c.
neither of thefe is the prefent cafe (P).
"The effet of the receipt is mifunderftood, -
when fuch an argument 1s drawn from it ;
the exception has nothing to do with the
poffeffion, but with the right ; it is made in
order to prevent the operation of the re-
ceipt as an acknowledgment of the right,
as it would be without this exception ;
therefore they are permitted to conteft the
right, but having allowed it to lie dormant
for twenty years, the ftatute of limitation

interferes,
{
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interferes, and prevents their profecuting
this right in certain forms of action.: They
may ftill, notwithftanding the receipt,
bring a writ of entry or of right, but
not an ejetment ; and that is a fufficient-
bar to any inquiry before a Committee of
the Houfe of Commons, who ought not to
enter upon a caufe which the court of
King’s Bench itfelf could not receive, for
that court cannot entertain a rea/ action.
The counfel for the fitting member would
hardly venture to give this receipt in evi+
dence on the trial of the ejement; but
there is another objection to it,—It is ufed
as the entry of a claim, fo as to avoid the
cffet of an adverfe pofleflion ; but this is
never effectual, unlefs followed up with an
action or a¢tual entry : That alone can pre-
vent the operation of the ftatute, according
to the cafe in Buller’s Nifi Prius, p. 100 *.
¢ If a declaration in eje@ment be delivered—
within twenty years, and a trial had, whereby—

* Edition of 1772: It was objefted on the othems=
fide, that this cafe was omitted in the fubfequent edi—=
tion of the book, but upon a reference to the laft edi —
tion, it was found in that,

there
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there is ledfe, entry, and oufter confefled,
yet if the plaisitiff being nonfuitéd in that
ation bring another after the twenty yéard,
that will not be prdof of an'entiy; to bring
‘Itout of the ftatute of Iimitations, for that
muft be an acfual entry *.

The receipt cannot be cdnﬁdered 4s any
agreement on the part of Mr. Duncombs,
ot to fecure his- own title; it is ho more
than 4 declaration of the party giving the
receipt, (who has power to di&ate-it in -
-his awn terms) which, however, he does
“not -a&t upon or profecute: Within the
eight years which have elapfed fince; no ftep
* has béent taken to profecute the everitual
‘right, whichi the exception looks for. Add
‘to’ thefe arguments, that Mr. Duncombe
levied a fine of the eftate in queftion, fince
“which five years have paffed, fo that not
only the pofleffory remedy is gone; but all
-others, for the right is barred thereby.

% In the cafe of Naunton and Lem';m, 2 Black.
Rep. go4. it twas determined, that even 4 bill filed in
"Chancety is ho bar to the Statute of Limitations, arid
that the claim muft always be of the fame nature as the -

eftate: This was the cafe of a Fine and non-claim.
See more on this fubje&, Doug. Rep. 468.

-

Againft
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Againft this is urged the infancy of Lady
Radnor and Mrs. Bowater. This opens
two queftions: 1. Whether they are the
Ceftui que trufis of this devife; and, 2. If
fo, whether, even as fuch, they are not
barred.

No man who reads the will can fay that
Lord Feverfham gives the eftate, eq nomsne,
to his daughters : It is given to the truftees,
under an exprefs direCtion to them, to offer
it on terms of fale to the owner of the fet-
tled eftate of the Duncombe family, i.e.
to the infant of Shafto *: It feems to be
directed by an anxiety to unite all the fa-
mily property of the borough in one in-
tereft. None but the infant Shafto can
call upon the truftees for a conveyance of
the legal eftate, becaufe any other applica-
tion would be to make them break their
truft ; and though they have not yet made
the offer they will be obliged to do it.
Therefore thebeneficial intereft inthistruft,
gud truft, is in the infant Shafto, and if
there is any Ceflus que truff, it is he: The

* See page 202.

daughtery
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daughters are only intitled to the money
derived from the fale, and not to the eftate
itfelf (Q).  This diftinétion between the
two trufts is admitted in the cafeof Alfton
-and Wells, Doug. Rep. 741; and Lade's -
Cafe, 3 Burr. 1416.

Upon the fecond point, admitting that
the daughters of Lord Feverfham are the
bieneficial owners of the éftate, it is unne-
ceffary to argue the queftion, for it has been
already decided in the court of Chancery.

- The truftees, having the legal eftate, muft
bring the ejeGment, and the demife ought
to be laid in their namies ; in that which is
brought, though demifes are laid from
'Lord and Lady Radnor and Mr. and Mrs.
Bowater, together with that of the truftees,

. yet they ar¢ unneceflary. “The truftees
were under no difability, -and their neglett

- 18 conclufive as to the infants ; the remedy
‘againft them muft be in Chancery. In the
cafe'of Wyche and the Eaft-India Com-
pany, in 3 P. Williams 309. an adminif-
trator in truft for an infant had neglected
to fue in his behalf within the time ; upon
a bill filled by the infant when he came of
' P2 - age,
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‘age, Lord Chancellor Talbot faid, ¢ The
adminiftrator, during. the infancy of the
~plaintiff, had a right to fue; though the
Ceftui que truff was an infant, yet he muft
~ bé bound by the truftee’s not fuing in
time, for I cannot take -away the benefit
‘of the Statute of Limitations from the
Company, who are in no default ;—and as
to the truft; that is only between the ad-
miniftrator and the infant; and- does not
affect the company. So where there is an
executor in truft for another, and the exe-
‘cutor neglets to bring his aGtion within
the time prefcribed by the ftatute, the Ceffar -
.que truff, or refiduary ‘legatee, will be’
barred (R).” The above cafe’ refers to
another before Lord Chancellor Parker
equally ftrong; And thus the claim,” on
the.part of the fitting members, feems to
ke under every objetion that can be made
toit.

The counfel for the fitting meribers ob-—*
ferved in reply,

That the cafe cited from Buller's NyZ'
Prius did not relate to this queftion, becaufer
| that only fhews that a fition of law, fuah -
I . o ag
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as the entry confeffed in an-ejeCtment fhall
not prejudice the right of any man*; it
js only an illuftration of the well known
maxim, In fictione juris fubfiftit equitas. But
the queftion here is, whether the evidence
by which the pofieffion is proved, does not,
at the fame time, prove it to be infuﬂicient
to eftablifh a title .

With refpe& to the truft, that fubject
is'depending in Chancery, and the event
uncertain ; in the mean time it may be ar-
gued, that there is no perfon anfwering
the defgription in Lord Feverfham's will,
as the pofleffor of the fettled efiate of thc;-‘f

. If any of my readers with to fee this fubject more
fuily/ difcufed, they may confult the cafe of Wigfall
and Brydon, in 3 Burr. 189s. and the cafes therg
cited.

1+ In the cafe of I-Iaxe and ]ones in the King’s
Bench, Mich. 23 Geo. III. (which is very juftly re-
" pdited in the Effay on the Nature and Operation of Fines,
p- 187.) it was determined, that no pofleflion with the
cqnfent or confiftent with the right of anather, fhall
work a title: At leaft this is a neceflary corollary from
the do&trine eftablifhed in that caufe ; but the point xm-

mediately adjudged there turned ™ upon the operation of
. # fine, upon a right not adverfe to his who levxcd ;hq
ﬁl‘ﬁo . .

Py  Due

’
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Duncombe family, becaufe Mr. Dun-
cambe, by levying a fine of the eftate, has
defeated the fettlement; for which reafon
the truftees muft exercife a difcretion in
this part of their truft; ‘but at any rate,
till the offer made, or the eftate fold, Lard
Feverfham’s daughters are to be confidered
as the owners of it.

The Committee vefalved — To admit
the vote,

The petitioners had now finifbed that
port of their cafe which concerned their
awn votes; The decifions of the Come
mittee upon the feveral objections had res
duged their numbers to

41 for Shafto,
40 for Conway,

1. e. 20 difputed votes for each had been
eflablifhed, by evidence or argument.

It therefore became neceffary for them
to difqualify five votes for the fitting mems=
bers, in order to obtain a majority aver
_bath. In going through this part of the
caufe, the fame courfe was followed as in'

‘ the
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the former; all the objeGions were gone
through on one fide firft, and then received
a general anfwer from the other ; this was
done at the requeft of the countel for the
fitting members, who faid they were not
then prepared with the evidence neceflary
to anfwer the objettions vote by vote: By
this courfe the decifion of the Committee,
on the particular cafes, was not made till
the conclufion of the whole caufe *.

The counfel for the petitioners ftated
pasticular objections, which extended to
14 votes: There was befides a general one,
which extended to 21, viz. that it did not
appear that the burgages paid a quit-rent;
but this being afterwards eftablithed to
their fatisfation by evidence on the other
fide, of a conformity with the quit-rent
roll, there remained only the 15 to be con-
fidered by the Committee. Thefe I fhall
ftate feparately.

® Much time was loft by this methed, but as it
tended to a more particular inveftigation of the rights
of the parties, they are under great gbligations to the
'Committee for their compliance,

P4 3 Reverend
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1.- Reverend fames Fofter—The objec-
tion arofe from the form of ' expreffion in
his - conveyance ; his burgage (being one
of thofe called guarter-burgages, and held
by the quit-rent of 3d.) was conveyed to
him in thefe words, « All  that cottage,
mefluage, tenement, and dwelling-houfe,
paying 3d..and commonly called one quar-
ter. of .a burgage, &Gc.” ‘'This laft phrafe
was faid to_be improper, and ex vi zermins
importing it to bg no burgage ; for though
the irregular burgages, called Aeff and
quarter-burgages, were allowed and efta-
blifhed in Downton, yet this being an e'x-} _
ception to. a general rule, the expreffion
qught to be adhered to firi¢tly; that this
. tenement not being defcribed in the com-
mon form, but as a quarter ¢f 2 burgage *,
it was incumbent on the counfel to prove
1. faft, that the fubject of the grant, for

* According to the entries in the borough books,
when they were kept in Latin, there feems little foun-
dation for this diftinion. Thofe- entries (which I
have examined) uniformly defcribe fuch burgages by
the terms ¢ dimidium bz;rmgu,—qqarm pars burgag:z—-
az‘?ava pars burgagzz—-

which
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which the vote was given, was an entire bur-
gage; that the contrary being a negative,
was incapable of proof. This, after fome
little debate, was -agreed to by the Com-
mittee, and the fact was eftablifhed to the
fatisfaction of the petitioner’s counfel: But
the evidence produced for this purpofe fur-
mifhed the petitioners with another objec-
tion, which they infifted upon: This was
to the title under which the voter held the
premifes. ~The entry for this burgage in
the rent-roll ¥ is thus: ¢ John Stride, for
his own land, late H. Cotton’s;” deeds
were produced, by which Stride and his’
wife conveyed, in 1738, to J. Ruffell; in
1741, Ruffell to John Beves and John
Gibbs, as joint-tenants in fee; on 26th
April,i 1764, Gibbs convey_éd to Reeves, he
to Lord Radnor in Feb. 1783, and Lord
Radnor, in June 1783, to Fofter, In the
deeds fubfequent to the year 1741, the pre-
mifes are defcribed to be ¢ fituate in that
part of Downton, called the Iflands,” which

was the fituation of the voter’s burgage;
"% The time of making it is before flated to h_av?
beenin 1745. Seep.168, ' 7

- . - ) i .o : 4 Pqt
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but the defcription in the deeds of 1738
and 1741, is only “in the borough of
Downton :” A deed was produced on the
part of the petitioners, dated in 1737, by
which Stride mortgaged a tenement and
about four luggs of ground, « fituate i»
the iflands at Downton,” to John Beves. for
500 years. Reeves was in pofleflion of.
the burgage from the date of his deed, and
voted for it in 1774 and 1779 as his own.
The conveyance to Fofter defcribes it as -
“ formerly bought of John Stride and his
wife, now in the occupation of William
Reeves:” This had belonged to Cotton
before Stride’s time, and was on the fouth-
fide of the ftreet; Stride rented a tenemensg
on the north-fide from Mr. Eyre, in which
he lived. In the conveyances to Reeves
and to Lord Radnor, the * four luggs of

ground” make part of the defcription. o

The counfel for the fitting members ars
gued in fupport of this vote,

That the voter being in peaceable poffef-
fion, it was primd facie evidence of title,
and all that was neceflary to fhew at the
poll, that the title was fuch as would ftand.

- againf}
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againft an cjeCtment, being a pofleffion
undifinrbed for twenty years, which made
it umneceffary to enter into a minute invef-
tigation of the title deeds, for a Committee
would certainly inquire no further; That
as the obje¢tors do not thew any other per-
fon to be mtitled, a much lefs appearance
of title would be fufficient: But here was
befides a ftrong confirmation of the title,
a voting under it in two contefted elections.
The want of a conveyance from Beves,
who was jetnt-tenant with Gibbs, may at
this diftance of time be fairly fupplied, by
prefuming him to have been dead when
Gibbs conveyed. That the puzile endea-
voured te be ereated by the mortgage-deed
in 1737, was cleared up by the remt-roll,
.which in 1745 fhews, that it had made no -
alteration in the ftate of this property; it
19 there called Stride’s owm, in contradif-
tinction to fome land that he rented.
_The caunfel for the petitioners argued,
That unlefs Beves was dead at the time
when Gibbs made the conveyance, only a
muoicty of the burgage paffed by it ; the pre-
Jumption afked for couldnot be made upona
2 fatt
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fa& fo recent as in 1764, and therefore fo
"capable of proof, if truej if the daubt
arofe upon a conveyance fifty or fixty years
old, it might be reafonable to make the
prefumption, becaufe of the difficulty of
proof ; but that reafon does not hold here,
and for this defeét, the vote muft be difal-
lowed. But there is another objeétion-
equally fatal, arifing out of the deeds—
The premifes defcribed in the deed in 1764,
and thofe fubfequent, do not appear to be
the fame with thofe in the deeds of 1738
and 1741 ; if they are in fa& the fame, it
may be- proved now ; if not, thefe deeds
give no title to the burgage in queftion, -
The conformity in the defcriptions con-
tained in the mortgage-deed in 1737, and -
thofe in 1764 and after, connefted with
the fact of Stride’s being in poffeffion of
this which is called « his own burgage,”
feven years after he is by them fuppofed to
have fold it, raifes a ftrong fufpicion, that
this burgage is the fubject of the mort-
gage, and that he continued in pofieffion
#s other mortgagors do; and that fome

- - other
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-other tenement 1s the fubje& of ' the con-
- veyance in 1738 and 1741..

Therefore the only foundation of the
title is the twenty years pofleffion :

But, firft, This is. not a poffeflion of
twenty years : The date of the deed under .
“whith this poffeflion commenced, is 26th
Apni, 1764, -and Fofter voted on 5 April,
- 1784 % therefore the term was not com-
pleated.. . cou :
Secondly, If it were, it would not be
eﬂ'e&ual in this cafe, becaufe they have
fhewn this' pofieflion to have been derived
~under a bad title: The principle. of the
Statute of :Limitations, and of the rule by
. which it is enforced, is, that.a long poffef-
~fion ffanding alone is evidence of a frechold
~title; but-when ‘more appears, as that
- the . pofleflion is founded in fomething
which does not fupport it, the prefumption
-anﬁng from the length of poffelﬁon is then
doneaway R R T

Thc Committee rcfol\fedusThat the vote
as.good. :

* The day of eleftion.’ ° '
2. Alex.



222 C A S E 1V

2. Alex. Forfyth: He voted for a tene-
ment called #orr'mesd. The obgc&mns
WETre two :

Firft, That it was a copyhold.

. And Secondly, That it was out of the-

-In fupport of thcm, the manor books'
.and other evidence were produced. but in

the courfe of the inquiry it appeared,
(fomewhat unexpe&edly to both. parties)
that there were fwo Worr'meads ; one ac-
-knowledged in the rent-roll, the other {as
feemed to be admitted)-out of the borough.
Upon this evidence a new obje&ion was
made, viz. that the tenement caonveyed to
-the woter, and. for which he voted, was m
‘faét that Worrmead faid to be out of the
borough ; and this made the queftion for
the decifion of the Committee. The cafe
occupicd a great deal of time, but as the
-whole confifted of difputed fats, I fhall
not trouble the reader with an account
which could be ufeful only to the parties
concemed, who have better means of in-
formation. The Committee held the vote
to be good. .
L 3. Jol.
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3. Jof. Nicolas—His tenement was ob-
JeCted to as not being an antient burgage ;
and as the counfel for the fitting members
offered no evidence in fupport of the vote,
it was confidered as given up by them, and
-accordingly was rejected afterwards by the
Committee,
4. T. G. Atwater—His temement was
- defcribed in the conveyance to be a ¢ bur-
gage covered with water in the main-
-trench, formerly Jolliffe’s;” the objection
‘was, that there was but oze burgage in the
main-trench, and for that, one William
:Winter had voted on the fide of the peti-
tioners ¥, whofe vote had been difputed,
-but had been exprefsly allowed by the Com-
‘mittee. The fituation -of Atwater’s bur-
gage is on the north of a bridge, called
Kingfton-bridge, which ftands upon the
-main-trench ; that for which Winter voted
is on the fouth of this bridge; the latter
derived his title from Mr. Shafto, the for-
-mer from Lord Radnor. On the part of
- -the fitting members, the counfel produced
-entrigs in the court boaks of the borough,
" ' * Seep. 170.

o



of the alienations of this tenemeht s d
burgage before it was cut into the mairi-
trench and fince; they proved, that Lord
Feverfham purchafed this -amorg -other
* property from Mr. Wyndham Afhe=thdt
Afhe’s property lay on the north of King«
fton-bridge—that Mr. Shafto had no pro-
perty on the north—that the tenement afs
figned to Winter was on.the fouth, and
that the reputation in the borough was,
that the tenement in queftion was 4 bur-
gage; a witnefs, who had been in pofief-
-fien of it twenty-five years under Lord Fo-
verfham, fwore, that he always undeiftodd
the entry on the roll to.apply to this bus~
gage, and in the roll (in which all the bur-
gages belonging to one peifon .are claffed
together) the burgage in the main-trench
is in company with Afhe’s lands, not.with
Eyre’s, from whom Mr. Shafto deri-v‘ed'
title: ‘ .
In order to tnderftand this maiter more
clearly, it is neceffary to ftate the ¢ircum-
-ftances under which Winter’s vote hatd
been admitted. His tenement had been
pux chafed of Mr. Eyre by-Mr. Shafto, witht
- other

!
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other burgages, and was in the occupation
of Lord Feverfham’s truftees, as' under-
tenants to Mr. Shafto, to whom they paid
the rack-rent as tenants;, and from whom
they had alfo reccived the burgage quit-
rent, in right of the lordfhip. This was
contended, on the part of the petitioners,.
_to be an acknowledgment of the burgage
right, decifive in the prefent difpute. The
counfel for the fitting members did -nof
_ then oppofe this, by the fame ftrength of
‘evidence now produced; however they gave
fome evidence * to fhew that the burgage
referred to by the roll, was their’s on the
north of the bridge: The point in difpute
was upon matters of faét only, and the
Committee upon that ftate of the queftion
admitted the vote for the petitioners.’

The counfel for the fitting members
now argued,

-That there could be no doubt upon ‘the
sbove evidence, that the burgage mention=
ed irt the quit-rent roll is that held by the
voter T. G. Atwater; if fo, itis an an-
tient burgage paying quit-rent; and it is

* See p. 1707

Q impoffible
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impoffible for the petifioners either to fup-
port a vote for the fame burgage, or to
prove their own to be a bargage s that the
admiffion of another vote for this burgage
ought not to prejudice the true: progrietor
in the exercife of his franchife, for ¢he ob-
je& of inquiry had been very.different in
going through the votes for the petitiomers, .
from that which now occurred in their ob+
jections to the votes of the. fitting foem.
bers : It was #ben the bufinefs of the. fats
ting members only to prevent their efta.
blithing zbeir votes; and it would hawve
been impertinent in that ftage, te have en- -
tered into a full defence of .one of their .
own votes, whom the returning officer had
* meceived on the poll, and whofe right con-
fequently required no defence; That the
Committee would not make either party
fuffet, by complying with the order of pro-
ceeding direted by them in the caufe, ‘and
would therefore reconfider the whole quef-
tion, as open to them, before they thould
make their final refolution ; That they were
not bound to have declared their judgment
upon the former votes, and if they had not
' : done
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done it on the cafe of Winter’s, and were
now to decide upon that burgage, for
whom would the decifion be? The great
firength of the pctltloners cafe was the
payment of the quit-rent on their part, and
receipt of it by the truftees; but fuch pay-
ment, when the party is not in pofleflion
of the fubject of the rent, is no difeifin,
and the effet of it is done away by the
clear evidence on the other fide, which
{hews that it muft have happened by mif=
‘take; That the queftion therefore now
wOuld be, whether Atwater, or Winter,
fhould remain upon the poll? if they
thought the former juftly entitled to that
privilege, it would never be too late to do
Juftice.

The counfel for the petitioners; after re-
curring to the fate of the evidence upon
Winter’s vote, denied that the refult of the
inquiry would be in favour of the fitting
members, if the whole queftion were open
to it; but they argued—That the queftion
was in faét already decided ; and therefore
any arguments on general principles came:
too late; to give way to them, would be

Q2 to
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to break through all rules of judicial pro«
ceedings, and would open the door to infi-
nite evafions. Upon the fame principle,
the Committee might be called upon to -
revife their judgment upon the cafe of
Farr’s burgages, or of any other queftion
“in the caufe, by a tender of frefh evidence.
That the argument, that no lackes is
imputable to the fitting members, in not
bringing their prefent evidence forward,
upon Winter’s vote, is a begging of the.
queftion ; they might have proved every
thing on that vote which they have now
produced ; the cafe not only called for it,
but itis the very thing they attempted, for
they endeavoured as fully as they then
could, to prove the right to be in their own
burgage, and the difpute turned upon that
fa@t (for the truth of which they referred
to the minutes); and even if they had not
offered fuch proof, they ought not to be
allowed to do it now, becaufe they had
notice of the objeftion in the firft open-
ing of the caufe*, and therefore all the
evidence

* The day on which the objeCtion to Atwater was
ftated by the counfe] for the petitioners, was June 22 ;
the
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evidence now produced would have been
pertinent then ; If they had the means of
eftablithing the vote, and did not ufe them,
the Committee will not now affift them ;-
but.as they had failed then, and ftill muft
fail, in proving payment of the quit-rent,
the decifion now, by what means foever
formed, could not be different from that
.before given, ‘The parties are therefore
bound by this decifion, not only becaufe
it is the judgment of the court, but be-
canfe it paﬂ'ed upon the merits of the cafe.

The Commﬁtce rcfolved—--Not to ‘admit
thc vote, .

-8, and 6. Samuel Green and Samuel
Clarke : The objeflion to thefe was, that
the tenements for which they voted were
parts of ong burgage; ‘and, (if this fhould
fail) that the fame burgage was conveyed
to each, and one vote only of the twa
could be allowed,

the 'day ‘on which Winter’s vote was oppofed by evi-
dence on the part of the fitting members, was June 2.

QU3 This
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, This confifted in falt only, - ﬁrtd ‘upon
the evidénce produced on the part of -the
fitting members, the objection was aBa.n-s
doned.

». H. Barnes: He voted for a ténenient
which in the election of 1774 was leld by
two brothers of the harites of John and
George Ruffell #; it ‘theri paffed for ‘two
burgages, but was objécted to for that res-
foti, and how was held by the voter as
ofie; The obje&xon was, that no titls ap-
peated from the Ruflells to the - prefent
voter; and upon the produ&lon of the title-
deeds,’ another was £ailéd; viz, that in the
conveyance of the part held by G. Rtiﬂ'eil
it is not defcnbed as a burgage, in that of
J. Ruffell it is deferibed as part 4f 4n ‘an-
tient burgage, and therefore, upen.the flice
.of the deeds, the voter had only- pir? éf

burgag’e, for which no vote could be
received. -

This objeftion was -anfwered by evi-
dence, fhewing that this land conftituted
an gntient burgage, and that the whole of
jt was conveyed to the prefent voter—The

* See 1 Doug, Elet. 227.
~ counfel
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counfel for the fitting members faid, That
if it ever was an entire burgage, (which
could not be difputed) it is now by the
-unton of - the two parts become entire
again, and the franchife revives; that al-
‘though fome incorporeal rights, as certain .
righta. of common or of eftovers appur-
itenant, are loft for ever by fplitting the
“tepement to which they are appurtenant ¥,
it is not fo of this franchife annexed to.a
.~ burgage, which cannot be extinguifhed in
. the like manner.

. ‘The counfel for the petxtloners after-
wards gave up their objection to this vete.

8. Jobn Blake—The objection was, that

‘his tenement was not an antient burgage,
- but a part of the wafte got. together, by de-
grees, ‘and built upon ; but the gyidence
.produced in fupport of this vote, was a]-
. lowed by the counfel for the petitiqners to
-have eftablifhed it.

- 9. John Webb~—His. burgage was con-
veyed to him- by one Edfl, of Truro in
Corpwall; the deed was printed on.a large

" % The reader may fee this fabje&t fully difcuffed in
€o. Lit, 122. and Tirringham's cal€ in 4 Rep. 37, 8.
- Q4 _ fheet
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fheet of paper, in a form common to
‘both parties in this eleCtion, which is that -
of a leafe and releafe for lives, wherein
blanks are left for inferting the neceffary-
names and defcriptions: The words: which
filled. the hlanks of this conveyance were
“written with a black-lead pencil ; thofe fo
"written_in the releafe, were the names and -
defcriptions of the voter and of the per-
fons for whofe lives the grant was made,
who were defcribed thus—*¢ John Webb,
of Langford, in the county of Wilts, gar-
“dener” — for the lives of ¢ Shute, lord
bithop of Salifbury, and Sir Roger Curtis,
“knight.”- The burgage is thus defcribed ;
¢ Al that antient'burgage tenement, with
‘the appurtenances, fituate in the borough -
of Déwnton; in the county of Wilts, now"
pr latc in the ‘tenure or occupation of -
* without the tenant’s
name. The executxon of the deed was at-
tefted by two fubfcnbmg witnefles ; near
the place where they ﬁgned their namés
fome words were written with the pencil,
‘The Rev. Mr. Sampfon, one of the twa
thneﬁ'cs, was examined; who faid, the deegs
were —
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- were executed at his houfe in Truro; he
did not obferve any part to have been in
pencil, nor that the words in fome lines
looked differently from the reft ; he thought
all had been filled up in the ufual manner,
and did not obferve any thing extraordi-
- mary; if he had, he thould have looked at
them more attentively, but he neither read
nor obferved them particularly :—He could
not fay whether they were at that time dif-
-ferent from their prefent ftate, norif any
-date then appeared to the deed or the at-
teftation : No blanks were filled up in his
- prefence ; he believed, Edfal at the time of
exeqution faid, « that the deeds had been
fenit to him with the blanks filled up, all
except the name,” but mentioned nothing
of the particular name, or of any part be-
ing in penil.

Being fhewn the pencil writing clofe to
his own atteftation, he faid he did not
take notice of it at the time. ‘

The other fubfcribing witnefs was not
called, but the counfel for the fitting mem-
bers offered to call the Earl of Radnor and
Edfal himfelf to explain the tranfaction :
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The evidénce of both was rejected by the
Commuttee, after hearing the arguments
of counfel *. The counfel for the fitting -
members identified by evidence, Edfal’s te-
nement, and proved, that he had only onc¢
burgage in Downten.
-~ Under thefe circumftances, the counfel
for the petitioners, in objeting to this
-vote, drgued to the effect following :
.. The fufpicious appearance of this deed,
~connected with the evidence, gives good
-ground to infer, that it was executed in
‘blank'; a iman muft have been very imat-
" tentive, to have looked on this paper with-
.out obferving the pencil; yet the ‘witnefs
obferved nothing remarkable; and was told
- by the.grantor, that the #zame was omitted,
—whoch name, it is fair to prefume, was
that of the voter: It is a confirmation of
~this argument, that. the other fubferibing
witnefs is not called ; to what can this be
imputed, but a fear that his evidence would
"be unfavourable? in a cafe too, where every
endeavour has been made to fupport the
vote, by contending for the admiiffion of

* Hereafter ftated in p. ‘
evidence
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evidenice which the Commiittee has rejeét-
ed., If the Committee thould be of this
opinion; the deed is void, and confequently
thete is no right to vote,

But further, fuppofing no ground for
this objection, the deed is not good in law,
as being COmpofed of materials which are
not allowed; in Co. Lit. 229. it is faid,
$¢ if a wrxtmg be on a pxcce of wood, or
wpon a piece of linen, or in the bark of a
tree, or on 4 ftone, or the like, &c. and the
‘fame be- fealed or delivered,. yet it is .no
deod ; for a deed muft be written eithér:in
‘parchiment or paper as before is faid, for
- :the writing upon thefe is leaft fubject-to
‘élteration - or -corruption.”’~Blackftone-in

2 Comm. 297. adds,  Wood or- ftore
‘#hay be miore durable, and linen lefs liable
4o tafures, but writing on paper or parch-
fhent unites' in itfelf ‘more perfettly than
any other way, both thofe defirable qua-
lities:(S.) 5" : '

Now, if the reafon for rqc&mg the ma-
terials before enumerated, is, that they are
Fiable to alteration or corruption, by the fame
authonty, that inftrument cannot be re-

. 3 . ceived
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ceived for a deed, which is compofed of a
fubftance that a bit of bread or a finger
can efface, without the rifk of difcovery :
even the ordinary changes from hand to
hand would in a fhort time obliterate it.
Lord Coke himfelf fays, that where he ufes
the (&¢.), other things of the like fort are in-
tended to be defcribed; *and it cannot be
doubted that if, when writing the paffage
above cited, he had been afked, whether
any fuch material as pencil might be ufed
for the writing of a deed, he would hav;
.claffed it with the other fubjelts which he
has enumerated. The confequences of
giving a fanction to this mode of tnﬂmg
with the fecurities of property,may be very
dangerous to civil rights.

A further objetion arifes out of thxs
deed in the defcription of the burgage; it
contains nothing by which the grantee can
diftinguifh his own burgage from any other
in the borough; if he were to take pof-
feflion of the firft he came to, he might
defend himfelf in that as well as in any other
by this deed ; it gives no defcription, no
boundaries, no tenant, by which it may be

* See Co. Lit. 10. 2. 17.b.
identis
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identified; it faysnomore than 4/ that bur-
gage in Downton.”  ‘This was an' objection
firenuoufly urged againft the White-horfe
voters *, and ought to have equal weight
here. ‘
- Formerly, whendeeds werecompleated by
Tivery and corporeal poffeffion, lefs minute-
nefs of defcription was fufficient,andperhaps
if adeed inthefewords had been focompleat-
ed, it might ftand; but it fhould be remem-
bered, that in the prefent form of con-
veyance, the pofleffion is only nominal,
and the grantee is not only not in poffef-
fion of - his burgage, but may never have
feen'the place where it lies; he can know
his burgage only by the defcription his
deed gives him+.
" ‘The utmoft that can be faid of fuch a
deed is, -that it is good againft the grantor
himfelf; but the prefent queftion is between
2bird perfons, and there is no diftinction
in the law better known than this, that -
a&s which bind him from whom they pro-
«<eed, may be void as to others; which is
derived from the principle, that no man

* Scep. 183,  + See on this fubje& Note (N).
' fhall
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fhall take advantage of his own wrongi -
but if there be any legal defect in this
grant, any other burgage-tenant of Down< -
ton may take advantage of it upon this
occafion, becaufe it tcnds to diminifh his -
own franchife. .
. The counfel for thc ﬁttmg membery
. anfwered thefe objections in the fallowmg
manner. '
The whole of the firft objeftion. is
founded on a prefumption, drawn from
fats which more fairly warrant a contrary
prefumption ; for if fuch additions to the
deed had really been made after its execu+
tion, they would haye been made meore re« -
gularly—the writer would not have been -
foolith enough to render it fo obvipus to
fufpicion.  Although the evidence by
which the doubt might have been cleared
up, was adjudged incompetent, yet the
fact may be naturally accounted for from
what has been proved ; by fuppofing, that -
the diftance of Edfal’s refidence and ths
early period of the election, did not allow
- time enough for much intercewrfe with
him,
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him*, and therefore the deeds might have
been feut to him in this ftate, in order to
allow of his altering them if he thould fee
occafion. The mame, mentioned by Edfal
to the witnefs, 1s more probably that which
ftill remains in blank, of the femant, than

that of the grantee; for many zames muft
have been wanting, if the whole had been
in blank; nor could he have faid, ¥ was
Jled up but the name, if no names at all had
been filled up: This, and the prefent ftate
of the deed furnith a ftrong argument of
the innocence of the tranfaction. The
witnefs’s want of obfervation is no more
than frequently happens to attefting wit-
niefles, who are fuppofed to attend only to
the fealing and delivery, and to know no-
thing of the contents. of the deed ; nor is

it neceflary that they fhould +.
But

* The late Parliament was diflolved on the 25th of
March, and the ele&ion took place on the gth of April.
+ As an authority for this pofition, the counfel cited
the cafe of Peat and'Ougly, in Com. Rep. 197. which
arofe upon Lord Bolingbroke’s will made before the
ftatute of frauds. But the do&rine of that cafe does
1ot go fo far as this point ; there, it is true, the tefta-
tor faidnothing tothe witnefles, of the name or quality of
the inftrument they were attefting ; but he had writ with
: his
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- But gven admitting that the words in
pencil were inferted after the execution, if
with the confent of the grantor, the deed -
is equally good : In the cafe of Técfeira *
and Evans, in an action upon a bond,
tried before Lord Mansfield, at the fittings
at Guildhall, after Trinity Term 1444, the
bond had been executed in blank, and the
plaintiff had advanced money on it to a
broker, after which the names and fums
had been inferted in the blanks by the
broker ; the deferidant pleaded Non eff fac<
tum, and Lord Mansfield was of opinion
that the bond was well executed, and that
the broker was to be confidered as the ats
torney authorized by the defendant to fill
up the blanks ; whereupon the plaintiff had
a verdi@. It may be faid that this cafe is '
not in point to the prefent, becaufe arifing
between the obligor and obligee; but if a
deed fo executed will pafs an intereft, it is
his own hand, at the place of atteftation, the words,
Signed, fealed and publifbed as my laft will and teftament.
According to 3 Burr. p. 1775, Lord Mansfield in the -
cale of Bondand Seawell, fays, < It is not neceffary that
a teftator fhould declare the inftrument executed, to be
bis willj—or that the witnefles fhould know the cone

tents.”
* Cited by Mr. Wilfon from memory.
fufficient.
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fuﬂicwnt for the prefent argument: If
Edfal’s freehold paﬁ'ed to Webb, he acqulr-.
ed, as incident to it, the right of voting;
that it did pafs to him is evident, becaufe
the grantor could not turn him out, and if
he could not, no other petfon could.
The only authority for the fecond ob-
* jeftion is, the explanation of an (&) of
Lord Coke; but the fubjeéts he mentions
are of materials to receive the writing, not
of the writing itfelf: Why is not pencil as
good as ink if it is as legible ? any writing,
exprefling the intent of the parties, is fuf-
ficient to bind them in any matter of con-
tra&. 'The tranfactions of the prefent age
are very differently conducted from thofe of
the age in which Lord Coke lived ; if it had
been the practice of his time to have tran{-
ferred a number of freeholds for an elec-
tion day, or for the ufe of a few hours only,
he would have faid, that a grant in pencil
would have lafted long enough for the
purpofe.
As to the laft objection, the uncertamty
of the defcription in the deed, is fupplied
by the evidence produced, as by law it may
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be. Id certam eff quod certum redds poteft;
a grant of * All that burgage in Down-
ton,” means ‘ All my burgage,” and if
the grantor has but one, as is the cafe here,
that one paffes by this grant.

The committee were of opinioh—That
the vote was good.

10, 11, 12. Hon. Edward Bouverie,
William Lucas and James Selfe ;~—Thefe
three voted for burgages, the property of
the Earl of Shaftefbury, who had enféoffed
Mr. Ewer of them by a deed of feoffment,
dated in 1782; on which livery of {feifin

was indorfed, dated 22 Dec. 1783: The

names of the attornies impowered by the
deed to deliver feifin, were written on an
erafure. ‘This deed Lord Shaftefbury éxe-
ecuted in Italy, and two fubfcribing wit-
nefles attefted it; as they were not at this

time in England their hand-writings were. .:

fworn to before the Committee.
Mr. Ewer had transferred thefe burgages

-
-

to the voters by deeds dated Dec. 23, 1783; =
in that to Mr. Bouverie—the daté was=e
writ—:
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written on an' erafure; the other ‘two,
which had been executed together with the
firft, were re-executed on the third of April
on the fame paper and ftamps, on account
of an alteration inthe chriftian, or fir-names,
or both, of the voters ; (which was the account
the witnefs gave of them.) The general
objection to thefe three was, that the deed
from Lord Shaftefbury had an apparent
defect in it by the erafure in the power of
attorney ; and the counfel contended,

That they'had a right to prefume, thatthe
- attornies’ names had been inferted after the
execution, unlefs the counfel on the other
fide thould fhew the contrary by evidence ;
the gbfence of the witneffes confirmed this
prefumption; That the law regarded fome
ﬁeeds with fo much nicety, that it required
an atteffation to every erafure in them;
and in thefe in which this nicety was not
abfolutely required, the neglecting it was
always fufpicioys. In the paffage before
- cited from Loyd Coke, it appeared that the
law paid no regard to deeds written on ma-
terials fubjelt to alteration ; here, thereis in
fact an alteration vifible; and therefore by -
: s R 2 il
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the fame rule, it ought to be rejeted froifl
the deed. They faid, they had not beeft
able to find dny cafe in the reports on this
fubjet, but that this docriné is fenfibly
laid down in Erfkine’s Inftitute of the Law
of Scotland, p. 433. fe&. 26. in which may
be feen, in what manner that law enforces
the general principles of good fenfe, which
are fuppofed to have equal place in our
6wn*. The author; after treating of the
folemnities of deeds, fays, ** From the
obfervance of the folemnities above ex-
pldined, a prefumptive evidence arifes for

* Blackftoné, 2 Comm.. 308. (fifth edit.) fags, < A
deed may be avoided—by rafure, interlining, or other
alteration in any material part, unlefs a2 memorandum
be made thereof at the time of the execution and attef-
tation.” He takes this from 11 Rep. 27. a. which he
cites: That was an aftion againft an obligor, who
pleaded non ¢ factum. Iit §Rep. 23. it is held that
an erafure in the date after delivery, vitiates a deed ;
that was likewife a queftion between obligor and obligee
upon the fame plea. In the fame manner, Rolle in
his Abridgment tit. Faits, in defcribing the circums
ftances by which deeds are avoided, puts thofe cafes
only which have happened between grantor and grantee.
But in the cafe before the Committee, arifing between
third perfons, the grantor might be fuppofed indifferent -
to the objection.

I the
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the genuinenefs of a deed, without which
it has no legal force. Where therefore -3
deed is vitiated by erafing certain words,
and fuperinducing others in their place, or
by interlineations, fuch additions or inter-
lineations cannot bind the granter, becaufe
they are deftitute of that evidence; the

prefumption is; that they have been made

after the granter and witnefles had figned
the deed, fince no perfon is prefumed to
fign a blotted or vitiated writing. But if
it be either mentioned in the deed itfelf, or
‘acknowledged by the granter on oath ¥,
that thofe alterations were made before his
fubfcription, they are obligatory on the
granter. In fome fpecial cafes, the inftru-
mentary witnefles are admitted to prove
this fa¢t—but more frequently that- man-
ner of proof is rejeted.” (Z.)

The counfel for the fitting members
anfwered this by faying, That in fuch
deeds as thofe in queftion, the law did not

* Tt may be obferved, that in this paffage the author
Jhas in view thofe cafes, in which the granter is fuppofed
- to deny the effe of his deed, under the circumftances
“mentioned, : o ‘

R 3 rcqhire

e
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require writings on erafures to be attefted
particularly ; therefore the rule by which
the courts required this nicety in fome of
their records and affidavits, ¢could not with
any propriety be brought into the prefent
argument ; That if the appearance of the
deed created any fufpicion, it would be
unjuft to extend it to the prejudice of the
prefent parties, who had no concern what-
focver in the making it; and as it was
impoflible for them to compel the appear-
ance of the attefting witnefles who were"
beyond fea, it would be equally unjuft ta
prefume any thing againt them on account
of fuch abfence, finge they could not pre-
vent it.

That the law of Scotland was much
more exact in the execution of deeds than .
the law of England, and the citation from
Erfkine, was to be imputed to the peculiar
regulations of that law.

The Committee refolved — To admt
thefe three votes.

Befides the above objetion, there was
a partlculax one to Lucas and Selfe, That
their
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their deeds having been compleated by their
firft execution, could not be changed by a
re-execution, without new flamps; but
this obje@ion was mnot jnfifted upon
afterwards, it being proved that the grantees
under both executions were the fame per-
Jons, and that their names had been at firft
miftaken.

There was alfo a particular objeftion to
Mr. Bouverie, that the day of the date being
on an erafure in the deed, it was reafon.
able to fufpect, that the deed was not exe~
cuted on the day of that date, unlefs they

. fhould clear up the doubt by fatisfadtory -
¢vidence ; that it muft have been executed
by Mr, Ewer the feoffee, before the livery
of feifin to him, and altered afterwards,
in order to be confiftent with that feifin,
without which the feoffee could make no
title; that it could have no other mcaning
than this, becaufs it was Jong enough be-
fore the elettion.

This objeftion feemed to have been

- abandopgd, after the gountel for the fitting
members had prod{;ced evidence to fthew,
that fifin bad been deliversd on the morn-

- Ry ng
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ing of the 22d of December, and that Mr,
Ewer had executed the deeds in the even-
ing of the 22d or 23d.

13. Thomas Goddard — His vote was
objetted to for a defe@ like that againft
Lucas and Selfe, but this objetion was
done away by fimilar evidence to theirs;
another ftill remained, viz. That it could
not be proved to be an antient burgage by
the quit-rent roll. '

The counfel for the fitting members an-
fwered this, by producing evidence ta
fhew, That Lord Feverfham purchafed 13
burgage tenements of Afhe—that for thefe,
the fitting members had made only 12 votes
—that 11 of them had been already applied
to 11 entries in the quit-rent roll of Afhe’s
burgages—that this burgage was one of
thofe derived from Afhe, and confequently
muft be one of the remaining two, but
they could not afcertain which.

One of the entries referred to in the roll
was thus:

¢ For that late Davis’s

The other,

* “ For that bought of W. Snelgar and
Mowlands 8d.”

Is.

An
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An aged witnefs did not remember any
one of the name of Dayis in thefe tene-
ments ; but another witnefs refident in
" Downton f{wore, that he had heard that
Goddard’s tenement was that named Da-
2fs’s on the roll.
Upon this the counfel contended, that
they had produced fufficient - evidence to
éftablith the only fa& wanting, viz. that
the burgage paid a quit-rent; for that it
- could hardly be doubted now that the voter
had a burgage.
‘The countfel for the petitioners argued,
~ That as both parties had all along pro-
ceeded upon an admiffion of the neceffity
of proving the payment of an antient, cer-
tain, quit-rent, in order to compleat a bur-
.gage title, the voter's could not be confi-
dered as fuch, becaufe the utmoft that even
the counfel could fay of it was, that the
purgage muft have paid one of two rents ;
i. . either a ybilling or.eight pence. Ac-
cording to this rule, if there were any
iother entry on the quit-rent roll unap-
plied, they might with equal certainty make
fe of it; That they had therefore failed in
| this
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this effential quality of the burgage, and
confequently it ought to be rejeted.

The Committee refolved—To admit the
vote,

14, 15. Wm. Scott, John Goodfellow.

. Their names in the conveyances were
written on erafures. Thefe deeds had been
exccuted to other perfons, and the execuy-
tion properly attefted ; but it being difco-
vered that thefe perfons lay under fome dif-
qualification in regard to voting, their
names were erafed from the deeds, and the
above inferted in their flead; after which
the deeds were re-executed in the prefence
of the fame witnefs, under the fame flamp,
The two perfons whofe names were firft
ufed were not prefent at the execution of
the deeds, nor was any evidence offered ta
‘fhew, that they were acquainted with the
tranfaction. .

- The confideration of thefe votes came
on before the Committee on the 6th of
July, at which time, the counfel for the
petitioners called for thejr deeds, and they
were delivered in to the clerk of the Com-
mittee. It is the ufual method for the
2 clerk
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clerk to return to the parties for their con-
venience, if they defire it, fuch inftru-
ments or papers as are given in evidence
to the Committee, after his having made
3 private mark on them as a memorandum
of their having been produced in evidence;
the above deeds were in this manner re-
turned to the agent for the fitting mem-.
bers, after the counfel for the petitioners
- had read them. On the 12th of July, on
which day the counfel for the fitting mem-
bers concluded their cafe, thefe deeds were
produced again tothe Committee,with anew
framp, which had been affixed to themin the
interval fince the 6th inftant, upon pay-
ment of the Stamp-office penalty. :

Upon thefe fatts the counfel for the pe-
tioners objected, ‘

That the voters had no right at the time
of the elettion, to the burgage for which-
they voted; that the perfons in whofe
names the deeds were firft fealed and deli-
vered, became thereby intitled to them, and
were alone capable of transferring them to
others; That by the feveral Stamp-Aéts,
the conveyances o the voters were void,

. @8
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as being written upon o/d flamps; and par-
ticularly by 12 Geo. III. ch. 48. no right
whatever could be acquired under them:
That the deeds having been produced in
evidence to the Committee, the fubfequeng
ftamping was null and void,

The feveral Stamp Atts partlcularly re-
ferred to were

. 9 & 10 Will. III. ch. 235. felt. 58, 59.
JAnne, ftat. 2. ch. 22. {.2,3. 12 Anne,
ftat. 2. ch. 9. f. 25. 12 Geo. 1. ch. 33,
{.8. 30 Geo. Il ch.19.(T).
~ In fupport of thefe votes the counfel for
the fitting members argued to this effect:

Though in general the fealing and deli-
very of a deed is underftood to be zo the
ufe of the grantee therein named, yet that is
becaufe of a fuppofed privity between the
parties, arifing from a known mutual ad-
vantage; but that in. woluntary deeds, as
thofe in queftion were, * the fame privity
does not hold, and the grant is not effec-
tual, without the acceptance of the grantee;
here the latter knew nothing either of the
intention, or of the grant to him, (as far as

% 9u.—See the Tenfe in which this eplthet isufedin
"1 Atk. 625. and 3 Atk. 412.

4 appears)
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‘appears) and the grantor never deliyered
‘it to his ufe, or out of his.own poffeflion.
A voluntary deed may be cancelled at any
time by the party making it, and when
cancelled, becomes a nullity. This rule
was enforced in a cafe in Chancery before
Lord Northington *, where a hufband had
made a voluntary fettlement on his wife -
and children, and afterwards agreed to fell
the eftate fettled; one Stell purchafed it,
‘with notice of the fettlement, and confefl-
edly in order to defeat it ; upon a bill filed
by the wife, the chancellor direted an iffue
to try, Whether a valuable confideration bad
been given for it ; the jury found it to have
been fo, but gfter notice of the fettlement ;
yet hereupon Stell’s purchafe was eftablith-
ed by the chancellor.

If the perfons firft named in the deeds
were to bring ejectments for thefe eftates,
‘they. could neither prove pofieffion, nor de-
livery of the deeds to their ufe, nor a valu-
able confideration paid, nor any privity
.between them and the granter, and confe-
quently could not recover.

* Cited by'Mr. Wilfon from memory.
. The

[ ]
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~ ‘The pra&ice in this and other boroughs

of the fame kind, is well known to bé, to
make fuch grants merely for the purpofe of
votirig, for which purpofe the deeds are
feldom delivered to the voters till going to
the ele€tion; and till then both parties con-
fider them as Efcrowss after the poll, the
deeds are delivered back to him who gave
them, and no more thought of, though no
doubt the voter might keep them if he
pleafed. The intent of the parties is a
very material confideration hete, becaufe in
fuch cafe the courts of equit)- would not
decree pofleflion to be given - to thc
grantee (U).

Hence it appears, that the ﬁrﬁ execits
tion of thefe deeds had no effect, as between™
the parties; if fo, they were not deeds,
which, according to th¢ Stamp Aéts, re—
quired a ftamp; that only becante requi—
fite when the deeds became effetual, whidk—
was upon the fecond execution and deli—
very, for till then nothing paffed from thes
granter. The erafures made a re-execue=
tion neceffary, but new ftamps could onk—

‘be neceflary to a new grant ; whereas thems
3
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i in this cafe {ubftantially but oze grant.
But fuppofing this to be otherwife, thefe
deéds having been ftamped antew, are now
become effeftual, becaufe thereby they havé
rélation back to the time of delivery.

By the Stamp A&ts it is lawful to make
deeds without ftamps; as deeds merely, they
are good in that fhape; the provifion of
thefe laws s, that they fhall not be grven
#n evidence 1n courts of law or equity, un-
lefs ftamped: By all of them, ftamping
fiibfequent to the execution of deeds, is al-
lowed, upott paying certain fums prefcribed
to the Stamp-office. In Weftminfter-hall, -
if an aftion were brought upon a bond,
and the record entered in court, before it
thould be difcovered that the bond was not
properly ftamped, if it fhould receive a
ftamp zhen, it would be effetual for the
purpofe of the caufe; even if it were
ftamped while the caufe is trying, it would
be fufficiént; and cafes have happened in
which judges have dire@ed that to be done,
in order to fupport the evidence of a deed.
The only difference between the {ubfe-
quent ftamping and the original, confifts

; , ) in
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in the penalty required to be paid to theé
Stamp-office for the omiffion (V.)

* If therefore the deeds are rendered effec=
tual by the fubfequent’ ftamping, (which
cannot be denied) the time of doing it muft
be immaterial ; even though done during
the fitting. of the Committee. It s
enough that this happens before the court
determines upon them,and this is conform=
able to the practice in Weftminfter-hall.

As to their being given in evidence,
and in the cuffody of the Committee,
it thould be obferved, that this was not
done on-the part of the fitting members; it
was no part of their cafe; but the deeds
being called for by the petitioners; they
were then produced, and upon the objec-
tions being taken, the caufe of it was re-
moved. This was done without fraud or
artifice, the deeds were in the hands of
thofe to whom they belonged, who might
do with them what they thought fit. The
counfel for the petitioners, in order to be
confiftent on this point, fhould have ob-
je&ed to the production of the deeds with
the firft ftamp, the objeCtion now comes

too
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foo late; if they had - at firft oppofed their
being read; the deeds might then have been
carried to the office to rective the new
ftamp, and with that affixed to them might
have been produced again ; ‘this method,
and that now under confideration, are in
fubftance the fame, unlefs it can be fup-
pofed that the Committee would have in-
‘terpofed their authority to prevent it, which
in juftice they ought not to have done.
‘The delivery of the deeds to the Committee; .
was the act of the petitioners, who called
for them, and therefore it would be unjuft
that they fhould have advantage of this
circumftance, by contending, that from the
time. of their production, they are to be
confidered as locked up in the clerk’s
‘hands, fince, if there were any reftraint,
it was occafioned by themfelves. (W.)

The counfel for the petitioners argued
thus,

It is not pretended that the voters had
any other right to a burgage in Downton,
than what they derived from thefe deeds ;
if thefe therefore are defetive, their titles
fail... By the execution of a deed, the con-

' S tract
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tra is affirmed, for it is the fealing and
delivery that conftitutes a deed, and it is not
neceflary in any cafe that the delivery
fhould be o the other party concerned ; the
execution in this cafe is proved to have been
in the ufual manner, and not a condstional
delivery, which is of itfelf an anfwer to that
part of the argument, on the other fide, in
which thefe deeds are faid to be like Ef
crows, before delivery to the grantee. (X.)
In Perkins, chap. on Deeds, fect. 137.
there is a juft and proper account of an
Efirow ; < And notwithftanding a deed be
fufficiently written in my name, and fealed
by me, and is not delivered by me or by
another by my affent, or by my agreement
-or commandment ; the fame fhall not bind
me for all this, while it is but an efcrowl ;
and if I make fuch efcrowl, and let it lie
by me, and a ftranger gets it, it fhall not
bind me, for it is not yet my deed.” Here an
efcrow is plainly contra-diftinguifhed from
a deed(X.) A&ual acceptance is never
neceffary to effeCtuate a deed, it is always
prefumed ; even trover may be brought for
it without proving acceptance. In equitym
i

~
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if a man fhould be made a truftee in a
deed, without his knowledge or participa~
tion, he may be compelled to convey ac-
cording to the truft : perhaps in the courfe
of bufinefs, more deeds are executed in
the abfence of thofe to whom they are
‘made, than in their prefence.

With as little reafon can it be contend-
ed, that thefe deeds can be called voluntary,
in the legal fenfe of that word ; they pro-
ceed upon valuable confideration, viz. a
high rack-rent to be paid by the grantee ¥,
and he might bring trover for his convey-
ance. In the Downton cafe, in 17735, this
point was ftrenuoufly contended for 4, and
alfo that the deeds empowered the voters to
take immediate pofleflion; an argument
which was then urged as beneficial to both
the parties now in conteft. The cafe cited
- before the Chancellor would not affect the
prefent, even if thefe were to be confidered
as voluntary conveyances; for that cafe de-
pended entirely upon the Stat. 277 Eliz. ch.

* This was the form of all the deeds I looked at;
the fums of the rent in them were various.
4 1 Doug. Ele&. 223. See Note (U.) . .
: S2 . . 4.
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4. {. 5. There is another to the fame pur-
pofe in 1 P. Williams, 577. and 1 Atk. 625.
The fifth fetion of that ftatute enaéts,
that a voluntary deed fhall be void againft
purchafers for valuable confideration, and
makes no mention of its being done with,
or without zotice ; the inquiry therefore in
cafes arifing under that ftatute, is merely
of the confideration paid, according to the
Chancellor’s dire®tion. Now, notwith-
ftanding the mention of rack-rent in thefe
deeds, it will not be pretended that the
voters have paid a valuable confideration
for their burgages.

The pratice in burgage tenures cannot
affect the courfe of law, how general foever
it may be; in the prefent inftance it 1s
founded on a perverfion of legal principles.
But it is not ufual in this borough, as has
been afferted, for the voters to return the
deeds after the clofing of the poll, to him
frorh whom they received them, without any
thing more; if it were fo, moft of the votes
in this election would be bad. The ufage
is for the voter to re-convey either to the
grantor or fome other, or if he votes a
fecond time for the fame burgage, he does

1 it
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it by virtue of his firft deed ; the whole of
this canfe has been conduéted upon a tacit
admiffion of this principle; a particu-
lar inftance of it is in the vote of Barnes *,
to whom it was objected that another voted
for his burgage in 1774, and that the pre-
fent voter muft therefore derive a title from
that perfon ; the counfel on the other fide,
in anfwer to the objettion, immediately
praduced conveyances to this purpofe +.

The letter and {pirit of the ftamp acts are
mifreprefented, when it is argued from
them, that they only relate to the giving
deeds in evidence; the words of 12 Ann.
c. 9. {.25. are “ fhall not be available in
law or equity till, &c.” Unlefs they are
ftamped therefore they operate nothing ;
and it is immaterial whether the voters
have a frechold burgage nmow or not: The
argument is, that the deeds could not give
it them at the ele@®ion; Firft, becaufe it was
before conveyed to another, and Secondly,
becaufe the deeds were not properly ftamp-

* See p. 230.

+ Ifind by the minutes of the Downton Committee,
*in March 1781, that thirteen of the derivative voters
for Mr. Shafto, voted for the fame burgages in the

gletions of 1779 and 1780.
S3 ed.
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ed. The attempt to cure this defect has
expofed it more fully; for the effect of
thefe deeds now, is not, that they may be
lawful evidence in this court, but to give a
frechold af the time of the election ; the me-
thod taken for this purpofe, is fuch as the
Committee are bound to difcountenance,
as it is a fraud upon their proceedings ;
the deeds being fuppofed to be in their
cuftedy from the time they were firft pro-
duced, ought therefor¢ to be confidered
now as when firft produced : It was im-
poffible that the objection to them could
have been taken fooner than it was, be-
caufe upon the face of the deeds there was
nothing defetive, but an erafure; and it
was by the crofs-examination of the fub-
fcribing  witnefs, that thofe fafts were
difcovered which led to the objettion.
Befides the foregoing argufrlents, the
ftat. 12 Geo. III. ch. 48. furnithes one
that is conclufive, upon another ground.
That ftatute, which was made for prevent-
ing frauds in the ftamp duties, enacts,
¥ That after 1 Auguft, 1772, it fhall be
Jelory to write any matter whatfoever in

refPe&
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refpect whereof any ftamp duty is payable,
on any paper, &c. whereon there fhall
have been before written any matter for
which a ftamp duty was payable, before
fuch paper, &c. fhall have been again
ftamped according to the atts ; or fraudu-
lently to erafe or ‘fcrape out any thing
written on fuch ftamped paper—,” It {hould
be obferved, that the fecond provifion alone
takes in a_fraudulent intent, for the firft in-
flicts the punifhment upon any commiffion
of the fact, whatever the intent may be.—
Now the evidence upon thefe deeds proves
a fact direcly within the provifion of this
law, i. e. that a felony has been committed
in making them ; if the Committee {hould
be of this opinion, they certainly will not
effe(tuate any tranfattion that is founded
in a felonious a¢t; no civil right can by
law be ‘acquired under it, and therefore
thefe deeds cannot poflibly convey a title to
the voters, being thereby rendered null and
void.

The Committee refolved — That thefe

votes were bad. (Y.)
-S4 The
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The feveral decifions of the Committee
had brought the numbers for the candi-
~ dates to the following ftate :

For Shafto 41
Conway 40
Bouverie 40
Scott 39

In confequence whcreof they detery
mined, , .

" That M. Shafto was duly eleéted.

That with regard to Mr. Con'way, the
eleition was void, and the fame with regard
to Mr. Bouverie.

- That Dr. Scott was not duly elected, . |

At the fame time (the laft day of their
meeting) they came to the followmg pary.
ticular refolution :

"« That John Dagge gentleman, is the
Jegal returnmg officer for the borough of
Downton, in the county of Wl.ltS.
(AA)*"

~ All the above refolutions were reported
go the Houfe by the Chau'man, on thq~

# See p. 145,

19th
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1g9th of July*; the caufe having lafted a
soonth.

Several queftions of evidence arofe in
the courfe of this caufe, which oc~
caﬁoned arguments by the counfel, and
,dec;_ﬁons upon them by the Committee ;
Thefe and fome other matters I have re-
ferved for this place, that they might not
interrupt the regular narrative of the
caufe. | o

Upon the queftion relating to the re-
turning officer, on the part of the fitting
membets the counfel offered to produce
from the proper office, the'return made
by Mawfon the borough fteward in 1732,
to certain commiffioners apposinted by letters
- patent, to take a furvey qf the officers of courts
of jufiice and their fees ; in which return the:
fteward ftates among other things, < That
the f#ward has the retyrn of writs to Par-
_llament ” ' '

The counfel for the petmoners con=
¥ended, that this evidence was inadmiffible ;

¥ Votes, 19 July, p. 436, = .
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that if the inquiry under which this return
had been made, had related to this quef-
tion, it could not be received, becaufe the
hand-writing of a deceafed perfon could not
be of more avail than his declaration if
living; and he would not have been al-
lowed, if living, to have proved any right
or privilege of his own office; he is too
much interefted in fuch queftions : Befides,
this anfwer in writing was made ex parte,
and not {ubje& to a crofs examination. But
they faid, the commiffion under ‘which this
anfwer was given, had no concern with
the rights or duties of any officer, it related
merely to their conduét in refpect of -fees,
and the fteward of this borough went pur-
pofely out of his way to ftate any part of
his authority. , ,

The counfel for the fitting members
argued,

That it was admiffible evidence, not as
evidence of the righ#, but of an acquiefcence
by the bailiff of .the hundred in what he
now calls an ufurpation; That it was ad-
mitted in the caufe, that the bailiff of the
hundred has not exercifed this office dur-

. ing
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ing this period; and this return fhews, that
when a public inquiry was made into the
duties of the office, he fuffered another to
claim them.

After a fhort deliberation (without or-
dering the room to be cleared) the chair-
man informed the counfel, that the Com-
mittee had refolved not to receive the
evidence.

In. order to eftablifh the deed (part of
which was in pencil) under which John
‘Webb claimed *, the counfel for the fit-
ting members, - after having examined one
of the two fubfcribing witnefles, offered to
call Edfal the grantor as a witnefs . The
counfel on the other fide contended, that he
was incompetent ; that no inftance occurs
of fuch evidence being given in the courts
of Weftminfter-hall; that he was a party
in the queftion, and interefted to fupport
his own grant under which the voter
claimed a franchife ; in which, if he fail-
ed, the grant would be fo much lefs valu-
able ; that the voter himfelf, it would be
admitted, could not be examined, and by

# See page 231, t See p. 233.
‘ the
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the fame reafon, he from whom he claims
ought to be rejected, becaufe it would be in

effet the fame thing as calling the voter
himfelf; that in an aftion on a bond, the
evidence of the obligor, though againft him-
felf, is not allowed to affect third perfons, in
which character the prefent parties ftood.
In a cafe lately determined on a bankrupt-
cy, it was neceffary to prove a bond for the
petitioning creditor’s debt, for which pur-
pofe the confeffion of the obligor was of-
fered as evidence ; but the court held this
evidence, ftanding alone, to be infufficient;
yet if it had been againft himfelf it would
have been good evidence *.

But this evidence is not only mad}m{q
fible, but nugatory and ufelefs ; for if exa-
mined, he could not fay more than his
hand and feal already declare ; to atk him
whether thefe are valid, would be abfurd.

* ‘This was the cafe of Abbott and Plumbe, Doug,
Rep. 205. The judgment there did not go fe far as
this laft pofition, tho’ it had been contgnded for by the
counfel on one fide; the point determined was, that
¢ the acknowledgment of the obligor does not fuper-
fede the neceflity of calling the fubfcribing witnefs.”

The -
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‘The attefting witnefles arc the proper per-
fons to give evidence concerning deeds; it
is peculiar to them—infomuch, that if they
die, the inquiry is not made into the hand-
writing of the parties, but that of the wit-
nefles ; this point was determined by the
judges of the Common Pleas in the laft
‘Term (B.B.) ; and the reafon given for it
was, becaufe the fact to be proved by an
attefting witnefs, is, zhat be faw the party
execute, and if he cannot be found, his
hand-writing is allowed to be evidence
of this fact.

Here are befides, two witnefles who atteft
the deed in queftion, of whom only one
1s called; and it is a rule, that none can be
examined as to the execution of deeds be-
fore the fubfcribing witnefles : ‘Therefore,
unlefs this is complied with, it is alone a
fufficient objection to this witnefs’s being -
called now.

The counfel for the fitting members
argued,

‘That the witnefs did not fall within any
of thofe defcriptions by which the law re-
Jets evidence, cither from intereft, want

of
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of capacity, or infamy ; as to intereft, he
was in point of law interefted on the other
fide, to deny his grant; that as he was
now called to confirm his own contradt,
which the law fuppofes men are interefted
to deny, his evidence muft be unexcep-
tionable, for thereby he fupports a right
againft himfelf, viz. a grant of his free- .
. hold to another for two lives; They de-
nied that he was a party in this queftion,
or even affeCted by it in law, for whether
Webb had, or had not, the right of voting
for his freehold, it would not alter the
contra for it between him and Edfal ; how
valuable foever the franchife annexed to it
might be to the voter, that makes no part
of the confideration in this deed : In this
contfifts the difference between the evidence
of the voter himfelf and that of Edfal ; the
- former is direétly interefted to fupport his
own right of voting, the latter is uncon-
cerned in this incidental right. As to the
rarenefs of fuch evidence in other courts of
Juftice, it is owing to the nature of the .
queftions that arife in them ; in which the
maker of a deed is generally a party either
‘ + direétly
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dire@ly or indiretly in all ations con-
cerning it, and the deed itfelf is denied in
the pleadings *; but in any queftions that
arife collaterally upon deeds, if a man ad-
mits his own deed, fuch admiffion is re-
_ceived even to conclude others. If an eject-
ment were brought by Webb, founding
his title on this deed, can there be a doubt
that Edfal’s admiffion of it would enable
him to recover in the action? It is not
neceflary that an attefting witnefs fhould
fubfcribe his name to the deed 4, except in
_the cafe of a will (where the ftatute re-
quires it); however it is ufual to do it,
and then it appears upon the face of the
deed to be the beft evidence of its execu-
tion; and this is the reafon why no
other witneflfes are called before thofe
whofe names are fubfcribed ; but this rule
does not extend to the cafe of the grantor
himfelf, when he comes to acknowledge in
perfon the faét to which the others bear
" witnefs of him,—an evidence that renders
* See Note in p. 244, '

+ In 4 Doug. Ele&. 74. a witnefs who had been
prefent at the execution of a deed produced, but was not.

8 fubfcribing witnefs to it, was allowed to put his name

%0 it during his examination, and then to prove it.
theirs
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theirs unneceflary ; in all cafes other wifs
nefles may be called to confirm the fub-
fcribing witnefles ; and in the cafe of Mr.
Jolliffe’s will, in which there was caufe’
to fufpect their veracity, others were al-
lowed to be called even to contradit them,

and the will in that cafe was eftablithed
upon fuch teftimony, though the fubfcrib-

ing witneflesdenied their atteftations.(C.C.)

In all queftions of evidence, the true

way to decide, is by inquiring what is the

end of the proof, for evidence that is good

to one purpofe, may not be fo to another 3

here, the fubfcribing witnefs not being able

to clear a doubt, arifing on the face of the

deed, it becomes neceflary to examine fur-

ther; who then can be more proper for this

purpofe than the maker of the deed, where

he is not interefted in the queftion, as it is

before fhewn that Edfal is not ?

When the arguments were ended the
court was cleared, and the Committee delis’
berated, after which the counfel were called
in and informed, :

‘That the Committee had determined—
Not to. admit Mr. Edfal as a witnefs..

. : - The
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‘The counfel for the fitting members
likewife called the Earl of Radnor, for the
purpofe of eftablithing Edfal’s deed *. His
evidence was objeted to on account of in-
tereft : It was faid, that the part he had
taken in the eletion, by directly making
the titles to fo many voters, and by attend-
ing the caufe throughout 4, fhewed that
he confidered himfelf as a party; but the
Committee thinking this no legal objec~
tion, he was fworn. Upon being afked
whether he paid the expences of the peti-
tion, he anfwered in the affirmative : The
counfel for the petitioners now contended,
that there was a legal objection to his lord-
fhip’s evidence ; that in common law trials,
if a witnefs has undertaken to pay the cofts,
it is an allowed objetion to him.

The counfel for the fitting members
anfwered,

That in order to dlfquahfy his evidence,
the intereft muft be fuch as is to be affected
by the event, 1. e. that in one cafe he may

¢ See p.233.
4 His lordfhip generally fate at the bar-tablc in the
“Committec-room. See the note in p. 155

T _ gain,
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gain, in the other lofe; that for this rea-
fon it was a good objettion in common
law trials, becaufe the cofts of the fuit are
paid by the lofer, and faved by the winner ;
“but before Committees, each party pays his
own cofts ; and be the event what it may,
the expence is the fame to them: Here is
therefore nothing in the event to biafs the
judgment ; the criterion of competency in
a witnefs, is a dire&t intereft, influencing
. all men alike upon general principles ; but
* the rule t6 which this cafe has been applied
is partial, and confined to a particular
judicature.
The counfel for the petitioners replied,
That the principle of their objection was
a general one, for that no man who vo-
Tuntarily pays all the expences of a fuit can
be fuppofed to have a mind unbiaffed and
impartial to the fide he efpoufes; That
there' was much more refemblairce between.
trials before Committees, and thofe in the
law courts, than the counfel on the other
fide allowed, for it was in the power of
Committees to award cofts to be paid in

I . - certain



certain cafes of frivolous petitions *; and
- :though this particular caufe might exclude
the probability of its concluding with a re-’
folution to that effeft, yet the poffibility
of it was ground enough to argue, that the

rule of other courts would hold in this. -

When the counfel had ended, his lord-
fhip was atked by one of the Committee,
¢¢ Whether in the event of a new election,
arifing out of the prefent petitions, as, if
by reducing the numbers to an equality,
the Committee fhould determine the laft
election to be void, he fhould pay the ex-
pences of fuch new eleGion ?”

His lordfhip anfwered in the affirmative.
"The Committee ordered the room to be
cleared, and after deliberating, directed the
counfel to be called i in, when the chairman
informed them,

That they were of opinion, that Lord
Radnor was not a competent witnefs (DD).

# See feveral cafes .in which this rule has been jn-
forced, in 1 Doug. Ele&. 165. But it feems queftion-
able, whether it could take place upon a dowble return,
. “whereon both parties have petitioned.

T 2 | At
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At the fame time, the: Committee afked
if the parties had any objetion to their
ftriking out of their minutes, all the quef-
tions to Lord Radnor, together with his
anfwers to them *? To this no anfwer was
made by either party, but the Committee
afterwards paffed a refolution for this pur-
pofe at the end of the day, when the coun-
- fel had withdrawn. :

When the vote of Mofes Wiltfhire was
under confideration, Mr. Blake was called'
to prove the infancy of Lady Radnor and
Mrs. Bowater ; he was objeted to as be-
ing a voter ftill poflfefled of his burgage,
* and was not examined, though the counfel
on the other fide faid it was no objection
upon this queftion . The faét was after-
wards admitted.

During the litigation of Mr. Blake’s
vote, the counfel for the fitting members
in fupport of it, offered to give in evi-
dence a copy of the poll for the Downton:

* There were many more than I have mentioned
above in p. 273. but as they did not affe® the legal
ftate of the queftion, I have omitted them.

+ He was examined in the former part of the caufe

selating to the returning officer. See p. 122.
election
6 .
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eleftion Aug. 21, 1727, whereby it would
appear, that the owner of Mr. Blake’s bur-
gage had then voted for it ; this paper was
found among the deeds and papers of Lord
Feverfham’s eftate, and was intitled, < A
true Copy of the Poll, &c.”

- The counfel for the petitioners contend-
ed, That it could not be received in evi-
dence ; that it was not properly authenti-
cated even as a copy, no hand-writing to it
being proved, nor any authority annexed ta
it. By7 & 8 Will. IIL ch. 25. {. 6. copies
of - polls are direted to be given to thofe
who apply for them, which cannot. be
done unlefs originals are preferved ; but it
does not appear that this copy was made
by authority, as the act dire@s; and even
if this were fuch copy, it could not be read
in evidence, being a copy, till the original
fhould be properly accounted for,

The counfel for the fitting members
contended, that this paper of {o antient a
date coming from a family repofitory of
deeds, pofleflfed equal authority with title
deeds; thathe fubje@t matter of this papcr
made it an exception to the rule with re-

T 3 4 fpett
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fpeét to copies, becaufe tke pollis the num-.
bering of the voters, and every writing of .
it may be called a copy; that the act of
Will. III. orders the mode of proceeding
ih county eletions, but in boroughs they
are not bound to preferve the polls they
take, 7 swriting (EE.) 5 the queftion there-
fore for the Committee would be, whethér
they would not receive in evidence this ac-
count of the election, of which perhaps a
‘better never exiited.

The Committee without clearing the
room, refolved not to admit the cvidcnce.

Upon the firft queftion in the caufe re-
 lating to the returning officer, the counfel
for the petitioners called Mr. Harrifon to
prove the Bifhop's fignature to the appro- *
bation of Mr. Serle’s deputation to him
his evidence was objefted to as incompe-
tent on account of intereft ; the point was
argued, but produced no decifion from the
Committee, as the counfel for the fitting
members afterwards dropped their objec-
tion, and he was fworn; I hgye therefore
thought it unneceffary to ftate the argus
ments, The counfel for the petmoners

' relied
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relied on the cafe of the King and Bray iy
Rep. Temp. Hardw. 358. and Buller’s Njfj

Priys, 286. edit. 1772. (which feems to be

the fame cafe with the King and Rohw,

2 Stra. 1069.) The point of this cafe is,
that a corporator having exercifed a cor-
porage authority, is a competent witnefs
after the expiration of it, to prove a cuf-
tom relating thereto *,

When the counfel for the fitting mem- -
bers had concluded the opening of their
cale, they were afked from the Committee,
if they intended to fet up three votes which
.appeared by the poll to have been tendered
for them, and rejeted by the retummg
efficer. Mr. Wilfon anfwered, that if it
{hould be neceffary, they mlght afterwards
contend for them ; upon which M. Serj.
Adair faid, that when that fhould be
contended for, he meant to oppofe it on
his ground, #hat the petition of Bouverie
and Scott contained no allegation, that Mr.
‘Dagge bad rejeted any of their votes , and

# See it in the cafe of Bedfordfhire.

+ See the petitjon, p. 110. upqn this fubje&t; fee
hkew:fe Doug. Eleét. 4 vol. 144, 147.- 3 vol. 15, 16.°

.....

. T 4 | thercfore
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therefore they were not intitled to entef
upon any fuch cafe. Nothing more was

i_'aid on the fubjeft, and thefe votes were
never afterwards mentioned,

On the gth of July, at which time the
counfel for the fitting members were going
through evidence in fupport-of their votes,
they informed the Committee, that an aged
witnefs on their part was then lying dan-
geroufly ill, and afked the favour of them
to adjourn, for the purpofe of afking leave
of the Houfe to adjourn the Committee ta
the witnefs’s lodgings in order to take his
cv;dence, (which they faid was very mate-
rial to them) or to adjourn at once to the.
witnefs’s lodgings, if the counfel on the
other fide would confent to that method ;.
the latter upon being afked, refufed their
confent ; and the Stat. 10 Geo. III. c. 16,
f. 13. (¥ Mr. Grenville’s Aét) being read,
the Committee intimated an épini_on that

¥ e the Houfe fhall order the faid felet Com-
_mittee to ‘meet at a certain time, &c.—and the place oft
ﬂmr meeting and fitting thall be fome convenient room
or place adjacent to the court of requefts, properly

prepared for that puzpofe,™
fuch
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_fuch adjournment would be illegal, by the
pofitive directions of the ftatute: Hereupon
the counfel for the fitting members pro-
pofed that the Committee might delegate
their clerk to take the witnefs’s depofition in
the prefence of perfons authorifed by both
parties, and urged the Committee to exert
that inherent power, which, they faid, muft
neceffarily refide in every independent court
of juftice, of regulating their own modes
of proceeding in fuch cafes of necefiity,
upon which the law from whence they
derived their inftitution was filent.—One
of the Committee obferved, that they could
not commit a power to their clerk to take
a depofition, and here the matter dropped.

On the fame day (being friday) the coun-
fel for the fitting members having clofed
the evidence on their cafe, the Committee
adjourned in order to afk leave of the
Houfe to adjourn till monday, having fe-
veral queftions of importance, and a great
deal of evidence to confider ; the chairman
accordingly, by the direttion of the Com-
mittee, moved the Houfe for leave, which
being granted, the Committee met again

within

L. . .
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within half an hour and adjoumed to )
monday July 12 *.

At the concluﬁon of the caufe, the
counfel for the petitioning eletors prayed
the Committee to pafs a cenfure on the
ing the votes of his chents, hlch he fald
the decifions of the Committee already
fhewed to have been done without any
reafonable caufe, and betrayed exceflive
partiality and injuitice.

* By fe&. 1q. of the flatute above-mentioned, the
Committee cannot adjourn for longer time than twenty-
four hours (except fundays and Chriftmas day) ¢ with-
out leave firft obtained from the Houfe upon mation,
and fpecial caufe affigned.” See Votes, July g. p. 387

NOTES
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ON THE CASE OF

D OWNT O N

AGE 113. (A). Mr, Shafto’s petition (ftated in

vol. 37, of the Journals, p. 521.) complained
¥¢ that H. Dench, the returning officer, behaved very
partially and unfairly in the execution of his office, in
as much as, though he admitted on his poll the names
of thofe who yoted for the petitioner, yet, contrary to
the duty of his office he put gueries on the greateft part
of the votes he fo received, and at the end of the poll
arbitrarily and illegally rejected them,” and unlawfully
returned Mr. Bouverie.

. When the caufe came on before the Committee (16
Feb. 1780.) Mr. Shafto’s counfel confined themfelves
in the opening of their cafe, to the charge againft the
returning officer, in order to obtain from the Com-
‘mittee a decifion in their favour upon the matter of the
return, previous to their entering upon the merits of the -
election ;- and they particularly. cited the cafes of Cum-
berland in 1768, (32 Journ. 89, &c.) and of Shoreham
in 1770, (33 Journ. 69, 70.) in the former of which,
" the Houfe, in the latter, the fele&t Committee, had.
-adopted that courfe of preceeding in cafes fimilar 'tothé
}arefen;, But the Committee came to a refolution di-

relling -
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refting the parties to proceed to the merits of the elec-
tion ; upon which they afterwards determined generally
in favour of the petitioner, without adding any parti-
cular refolution upon the return.

At the eledtion there were for Shafto thirty-one
votes, and for Bouverie eight, and the returning officer
had firft gueried and then reje@ed, twenty-eight of Mr.
Shafto’s votes claiming under leafes from Mr. Dug-
combe’s truftees,

P. 118,123, 124. (B. 1. 2. 3. 4. 5. 6.7.)

(B. 1.) The following is a copy of the Bifhop’s
patent appointing Duthy and Serle to the office of
bailiff.

« Toall Chriftian people to whom thefe prefents fhalt
come, John, by divine permiffion, Bifhop of Winchef-
ter, greeting, Know ye, that We the Bithop aforefaid,
for divers good caufes and confiderations, us thereunto
fpecially moving, Have given and granted, and by thefe
prefents do give, grant, and confirm to John Duthy,
Efq; and James Serle, gent. of the city of Winchefter,
in the county of Hants, the office of bailiff of the baili-
wick of our lordfhip of Downton, in the county of
Wilts, and of all and fingular manors, burghs and
members of the faid bailiwick or lordfhip of Downton
aforefaid: Moreover, We give and grant by thefe
prefents, for us and our fucceflors, to the faid John
Duthy and James Serle, the office of Receiver or Col-
leGor of the rents of our whole manor or lordfhip of
Downton aforefaid, with the appurtenances, in the
county of Wiits aforefaid, with 2ll and fingular profits,
advantages, commodities and emoluments to the faid
‘office in any wife belonging or appertaining, with power
and authority from us to profecute, afk and vindicate

n
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in all places and courts whatfoever, and in any manner
whatfoever, the rights and franchifes of the lordfhip or
bailwick of Downton aforefaid, with its members,
however belonging or appertaining, and to exercife
and expedite all and fingular other our rights
which to the aforefaid office of bailiff have ufually be-
longed : And We do conftitute, ordain and make them
the faid J. Duthy and James Serle, bailiffs of our baili-
wick aforefaid, and our receivers or collettors of the
manor or lordfhip aforefaid, and of the rights thereof,
to have, hold, occupy and enjoy the offices aforefaid,
“and other the premifes, to the faid J. Duthy and James
Searle, by themfelves or by their fufficient deputy or
deputies, to be approved by us or our fucceffors, for and
during the term of the natural lives of the faid J. Duthy
and James Serle, and the life of the longeft liver of
them, together with all fees, profits, advantages, com-
-modities, emoluments and liberties whatfoever, to the
faid offices of bailiff of the faid bailiwick and receiver,
or colleftor aforefaid, in any wife belonging or apper-
taining, in as ample manner and form as James Field
and Thomas Field, or lately Thomas Froome, or
Thomas Froome Clerk his fon, or any or either of
~them, or any other the faid officers, or either of them
exercifed, had occupied or enjoyed the fame. We ‘will
.alfo that the faid J. Duthy and James Serle, and their
deputies do annually render and make, at due times, a
true account of their receipts of the rents aforefaid, by
them and their deputies received before the auditors in
our Exchequer of Wolvefey, receiving annually from
- us and our fucceflors, for the exercife and occupation
of the faid offices of bailiff and receiver ar colle&or,
z0 L. of Jawful money of Great-Britain ; to wit, for the
faid

i
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faid office of bailiff, 61. 13s. 4d. and for the faid office
of receiver or colle&or, 31. 6s. 8d. which are the an-
tient fees and annuities annually paid for the faid of-
fices, to be paid annually at two ufual terms of the
year, to wit, at the feaft of St. Michael the archangel
and the annunciation of the blefled Virgin Mary, by
equal portions, and by their own hands, and by the
hands of each of them longeft living, out of the rents
and profits of the manor or lordthip, lands and tette-
ments, and other profits of the faid manor or lordthip
of Downton aforefaid, annually to be. retained : And -
moreover, We will for us and our fucceffors, that if
the aforefaid fee of 10l. for the execution of the offices

, . wforefaid fhall, at any time be in arrear, and not paid

by the fpace of one month after either of the feafls
aforefaid, on which the fame ought to be paid s afore-
faid, that then it fhall be lawful to the faid J. Duthy
and James Serle, and the longeft liver of them and theic
affigns, into all the manors, burghs and lordthips of the
whole bailiwick and hundred of Downton aforefaid,
with all the appurtenances, to enter and diftrain, and
the diftrefles there fo taken to lead, drive and carry
away, and them to retain until the faid fee of 10}, and
all the arrears thereof, if any be, fhall be fully fatisfied
and paid : Wherefore We command, as well the au-
ditors of eur accounts for the time being, that of the
ayment or retaining of the faid 10l. for the exercife
and execution of the offices aforefaid, they annually
make, in the accounts for the time being, due allow-
ance and difcharge, as all and fingular bailiffs; farmers,
overfeers and other minifters, free-tenants and leafes
holders, and all inhabitants whatfoever, of and in the
. manor and bailiwick or lordfhip of Downton aferefaid,
.. : . - with
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‘with its thémbBers whatfoever, that they, and every of
them attend on, affift, obey, counfel and anfwer as is
fitting to the faid J. Duthy and James Serle, and the
furvivor of them or their deputy or deputies, in the exe-
cution of the offices- aforefaid, and in all things which
are known to belong to the faid offices. In witne(s
Whereof, We have to thefe prefents fet our Epifcopal
Seal, dated 16 June, in the year of our Lord 1772, and
in the 12th year of our tranflation.”

On this grant, Livery of feifin of the faid offices ac-
cording to the grant, is indorfed.

(‘Br 2.) The following is a capy of Mr. Sedc s dee
putation t6 Mr. Harrifon.

e« Know all men by thefe prefents, that T Jaes Serle,
‘of the city of Winchefter, in the county of Harits, bai-
3if¥ by patent of the bailiwick of the lordfhip of Down-
Ton, in the county ‘of Wilts, have authorifed and de-
puted, and by thefe prefents do authorife and depute
“Henry Harrifon, of Staple Inn, Efg; my deputy as bai-
Yiff afarefaid, with power to appear for tne as retarning
‘officer ‘of ‘the borough of Downton, at the enfuing
leBion of burgefles tof¥rve in partiatnent for thefaid bo-
‘Yough ; Giving,and by thefe prefents graritihg to my faid
deputy, full power and authority to do all and'every a&t
and adds, thing’ ahd thingsWhatfoever, belonging to the
office of retarning officer of the faid borough, and that
fhall be requifite to be done: And I do hereby ratify
_ dnd confirin all and Whatfoéver the faid ‘Henty Harrifon
fhall legally do in the prémiifés, by virtue of thefe pre-
fetits,"awiaiIn witnefs whioredf, &, wuiduted 29 March, -
37 , h §

The
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- ‘The Bifhop’s approbation was indorfed in thefo
words,
“ I do approve of the appointment of Henry
Harrifon, Efq; as within mentioned.
B. WinTon.”

(B. 3.) The following is a copy of the appointment of
~ Mr. Elderton to the office of Steward.

« Know all men by thefe prefents, That I, Sir Philip
Hales, of Brymore, in the county of Somerfet, Baronet,
leflee of the manor and borough of Downton, in the
county of Wilts, have made, ordained, conftituted and
appointed, and by thefe prefents do make, ordain, con-
ftitute and appoint Jofeph Elderton, of the city of New
Sarum, in the faid county of Wilts, gentleman, to be
‘fieward of the manor of Downton, and bailiff of the
borough of Downton, To have, hold and enjoy the
faid office of fteward and bailiff, with the rights, per-
quifites, fees and emoluments thereto belonging, and to
do and execute all and whatfoever doth and may apper-
tain and belong to the faid offices, or either of them,as
~ fully and effe&ually, to all intents and purpofes, as any
of his predeceffors in the faid offices held and enjoyed
the fame ; Giving and granting unto the faid Jofeph
Elderton, full and ample powers to execute the fame.”
—In witnefs whereof, &c.—dated 22 Dec. 1783.

Puirir HaLes, (L.S.)

(B 4-) The following is a copy of Mr. Elderton’s
deputation to Mr. Dagge.

¢ Know all men by thefe prefents, That I, Jofeph

Elderton, of the city of New Sarum, in the county of

Wnlts, gentleman, fteward and bailiff of the manor

' and
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dnd borough of Downton; in the faid county of Wilts,
Do hereby appoint John Dagge, of the parith of St:
George, Bltmnfbury, in the county of Middlefex, gent.
o be my deputy fteward of the faid manor and borough,
4nd bailiff of the faid borough.”——In withefs whereof;
8cc.\—dated the fecond day of April; in the year of our
Lord 1784 .

Josept ELdERTON, (L. S.)

(B. 5.9 The following is a copy of the appoiritthent of
John Snow, to the office of Steward: '

4 To all Chriftiafi people to whom thefe prefents fhall
.ome, T Dame Mary Afhe, widdow and reli& of Sir
ﬁfeph Athe, late of Twnckenham, in the county of

iddlefex, Barronet, deceafed, fend greeting, Khow yee
that I, much confiding in the diligence and faithful cir-
tumfpe&ion and due obedience of my trufty fervant
Joha Snowé, of Loofehanget Parke, in the pafifh of
Downton, in the county of Wilts, gent. Hate given
and granted, afid by thefe prefents doe give and grant
turto the faid John Snéwe, the office of fteward and
the ftewardfhip of all that my mannor and bofrough of
Downton; in the faid county of Wilts, with all fees,
profitts, allowances 4nd advantages to the faid office
belonging ; and I doe by thefe prefents make, ordaine;
and conftitute him, the faid Johin Showe, chicfe fleward
of the maiinér and borrough aforefaid,in as full,farge and ..
amiple manner as by my leafe of the manrior aforefaid I
have power fo grant it, To have and to hold, aid to ufé
and exercife the faid officé of fteward and ftewardthip,
together with all fees, ptofits, allowances 4nd-advan-
tages to the fame office belonginig, unto the faid John
Snowe, by himfelfe or his fufficient deputy or deputyes,

from
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from the day of the date hereof, for and during, and
ynto the full end and terme of three yeares from thence
next enfuing, fully to be compleate and ended if Sit
James Athe, of Twickenham aforefaid, Knight, Mar-~
tha Afhe; of Twickenham afarefaid, fpinfter, and
Chriftofer Bedford, of London, gent. or any or eithes
of them fhall foe long live, and for and dureing the
aforefaid terme of three yeares, I have alfo ordained, and
by thefe prefents have made and conftituted and ap-
pointed him, the faid John Snow, my bailiff of my man-
nor aforefaid, and of the faid borrough of Downton, and
colledtor and receiver, as well of all and fingular the
tents, fines, amercmments, herriots and eftreats, which
fhall become due and payable unto me by vertut and
authority of the courts, to be by him or his deputy or
deputies holden within the manor or borough, as allo fof
all and fingular othier my rents which now are, or here-
after fhall be due and payable from all and every the
tenants and farmers within the faid manor and borough,
except from fuch tenants which fhall hold any farms,
lands and tenements, at rack rent; Provided always,
that if the faid John Snow fhall not, within one and
twenty dayes next after notice in writinge by me, my
executors or adminiftrators, to him given, make and
render a true account and reckoninge to me, ty exe-
cutors, adminiftrators or affignes, of all and every the
fzid rents, fines, amerciaments, hereiots and eftreats,
and alfo well and truly pay, or caufe to be paid to me,
my executors, adminiftrators_or affigns, all and every
fuch fume and fumes of money, as upon fuch account
fhall appear to be due, and to have been by him cal-
le&ed or received, that then, and from thenceforth this
my deed and ipftrument thall be-void 3nd of none cffedt;

Aqa'
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And 1 do alfoe by thefe prefents authorize the faid John
Smowe; to be my keeper and preferver of ajl the royal-,
ties and- game within the manor aforefaid, which are
granted to me;. in and by my leafe of the faid mannor,
"and moe ether, and -to-depute any perfon or perfons
under ltim to take care thereof, and to ufe all lawful
Mmeanes to apprehend aed puaifh all fuch perfons as
fhall, without any lycence, with gunns, netts, bowes,
gunas, or doggs, come urpon. any parte of the faid mane
nor, to deftroy, hunt or difturbe the game aforefaid,
corntrary to his Majeftyes lawes in that behalfe snadted
and provided;” In witnefle whereof, &c. - dated' 34
OdQober 1696. -

SR M. Asux,‘ '(L.'s.),

(‘B 6-) The following is a Copy of Mawfon Depu-
t:mon to Fletcher.

“ To al pcrfons-to whom thefe prefents fhall come, I
"I'hqmas Mawden, of New Inn, in the county of Mid-
dlefex, -gent. by vertue of a power, to me g:anted by
Sir James Athe, Bart. lord of the borough and manor
of Downton, in the county of Wilts, have deputed, and
_Sy thefe fr:fents doe fubftitute and appoint Leonard
Fletcher, of the city of New Sarum, in the faid county,
geat. my deputy fteward of .and for the faid borough
and manner, as to the holding and .keepmg of alland
fingular the courts-leet and court-baron, as thall be to
be held and kept in and for the faid borough and man-
nov sefpetively, with power to examine any feme,
covert copyholder within the faid mannor, who fhall
come to furrender her copyhold eftate, as to her wil-
lingnefs to make fuch furrender, and afterwards to take

Ua ' the



the fame according to the cuftom of the faid mannor,
rendring to the bayliffe or receiver, for the time being,
of the faid Sir James Afhe, an account of all fines and
. herriots, from time to time arifeing, due and pay-
z"ble' on any furrender or admittance made or given at
the faid court-baron ; and alfo to me his fteward of the
faid borough and mannor, all fees and perquifites of
courts belonging thereto. And further, I the faid
Thomas Mawfon, by vertue of the faid power given to
me by the faid’Sir James Athe, lord of the faid borough
of Downton, have deputed, and by thefe prefents doe
fubftitute and appoint the faid Leonard Fletcher my
deputy bayliffe, of and for the faid borough of Down-’
tom, s to. the demanding and receiving of and from the
high fheriffe, of the faid county of Wilts, for the time
being, or his deputy or underfheriffe, all and every writ
or precept, directed. to the bayliffe of the faid-borough
of Downton, for the eleiting and returning one or more
. burgefs and burgefles to ferve in parliament for the faid
borough, and to give a receipt for the faid writ or pre-
cept, and afterwards to proceed thereon as thereby
commanded, to ele& and return in due form of law,
fuch burgefs or burgefles to ferve in Parliament;.
hereby ratifieing and confirming all and whatfoever my
faid deputy fhall lawfully do, or caufe to be dene in and
about the premiffes:” In witaefs whereof, &c.——dated
tenth day of January, in the year of our Lord one thou--
fand feven hundred and twenty-fix.

T. Mawson, (L.S.)

s (B. 7.).
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{B.7.) The following is a Copy of the Appointment

of Mr. Eve, to the Office of Steward.

«¢ Know all men by thefe prefents, That I, Anthony
Lord Feverfham, baron of Downton, in the county of
Wilts, lord of the hundred, borough and mannor of

Downton aforefzaid, have made, nominated, conftituted
and appointed, and by thefe prefents do make, nomi-

nate, conttitute and appoint John Eve, of the Clofe of .

New Sarum, in the faid county of Wilts, gentleman, to

Be fteward of the hundred and mannor of Downton,

and alfoe to be fteward and bailiff of the borough of
Downton aforefaid, to hold the faid office and offices of

fteward of the hundred and mannor of Downton, and
alfoe fleward and bailiff of the borough of Downton
aforefaid, with all and fingular the rights, liberties, pri-

vileges, jurifdictons and authority thereunto, or to either _

of them belonging, diring my will and pleafure :” In

witnefs whereof, &c.—dated 26th day of November, in

the year of our Lord 1756.
Feversuam, (L. S.)

P. 120. (C.) In order to explain this return it is
neceflary to mention, that during this period, it was
. frequently the pra&tice to choofe the two members fe.-
parately, at different times, and fometimes on different
days; which eftablithed the diftin&tions of fir#f and fe-
cond members, to be met with in the Journals and
other parliamentary books : (See 1 Doug. Ele&. 287.)
Though this did not always appear by the indentures of
return, in which the election was often formally ftated
to have taken place on one particular day, different
perhaps from both the real days, as in 1 Journ. 819,

820. A
Ugs ) This
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This diftin&tion appears in almoft all .the cafes in
Glanville’s Reports ; in his account of the Stafford
eleion (p. 26.) he fays, < The faid precept or war-
- rant being read, Mr. Cradock was propounded and
ele&ed in the fir/? place by a plurality of the vaices of
fuch as were then prefent, without any contradiion ;
but touching Sir William Walter and Mr. Dyott, fox
the fecond place, there was fome dx&'erence,
It generally happened, when there were three gandi-
dates, that the firft member was chofen unanimoully,.
and the oppofition was made by the fecond. In the
year 1625-6, one of the members far Bury having
been chofen on the 6th of January, and the other on
the r3th,and a queftion afterwards arifing in the Houfe,
upon the beginning of the time of privilege of the fe-
cond member, a member prefent delivered an opinion
againtt thefe flraggling elections, in which however no
other feconded him. 1 Journ. 819, 820. :

P. 134. (D.) We find in the form of this appoint.
ment, an inftance of that affeation of ftately gran-
deur, which diftinguifthed the great Lords in the fif,
teenth and fixteenth centuries. They affeQed to have
- their councils, their chancellors, chamberlains, &c. The
offices of ftate at prefent kept up in the dutchy of Lan-
cafter, and in the dutchy of Cornwall under the Princg
of Wales, are no other than thofe which. formed the
eftablithment of every great nobleman’s family. When
the duke of Buckingham was accufed of bigh-treafon,
under Henry VIIL. his chancellor and others of his coun-
¢il were at the fame time fent to prifon. (See 11 State
"I'ri. p. 4 and 5. and Stowe’s Chronicle.)

In this grant of the bithop, there is all the parade
and ccremony of a royal charter ; the mﬁrument itfelf

is
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is called a Patent,~he dire&s the accounts to be paflfed
- before the auditors of our Exchequery—and the falary is tp
. be paid, under the phrafe, #e command our auditors, &e¢.

* Mr. Hume, in the laft note to the third volume of
Mis hiftory, has given many particulars of the houthold
eftablithment of an Earl of Northumberland, in the
reign of Hen. VII. upon which he fays, ¢ It is amufing
#o obferve the pompous and even royal flile, affumed
by this tartar chief: He does not give any orders,
though only forj the right making of muftard, but it
Is introduced with this preamble, It feemeth good %o
us and our council.”

P 142. (E.) The reader may find fome authoritics
to this effe& in Com. Dig, Tit. Grant. E. g, 10, 11,
8¢e alfo Co. Lit, 307. a.

P. 150. (F.) This cafe was adjudged in 3705 by
Lord Keeper Cowper; there had been a devife of real
and perfonal eftate to truftees, to pay debts and lega,
cies, and then to fettle the remainder on the fon and the
beirs of his body, with remainders over ; -with direCtions
that care fhould be taken in the fettlement, that it
fhould not be in the fon’s power to dock the entail.
The queftion was, Whether the fon thould have an
eftate-tail conveyed to him by the truftees, or only an
sftate for life? The Lord Keeper decreed, that the fet
tlement thould be of a life-eftate only, becaufe being
sxecutory, the intent and meaning of the. teftatrix thould
be purfued, which is, that the fon fhould not have it
in his power to bar his children, as he would have, if
~an eftate-tail were to be conveyed to him; but if an

_ eftate-tail exprefily had hccn devifed, the Jaw muf} have

taken plase,



296 N OTE S

* P.156.(G.) In the cafe of Alfton and Wells, Doug,
Rep. 747. Lord Mansfield, in delivering his opinion,
fays—<¢ It was faid to be fettled, that the court will
" not fuffer a truftee to recover in eje@ment, againdt the
"Ceftui que truff : When this was mentioned on the
trial, I faid, that this rule is fubje& to the qualification
of its being clearly the cafe only of a mere truft, for
then by taking notice of it, the court prevents delay
and expence ; But it will not decide when there is a
‘doubt, but leave the queftion to a jurifdi@ion, which
regularly takes cognizance of matters of truft ;e
it being doubtful, whether the leffor of the plaintiff is
a mere truftee, he is intitled to recover at law, as he
'certamly has the lgal right.” ‘

In Buller’s Nifi Prius, p. 108. (edit. 1772) it is faid,
that in the argument of the cafe of Lade and Holford,
Lord Mansfield declared, that he and many of the
judges had refolved never to fuffer a plaintiff in eje&-
_ment to be ponfmted by a term ftanding out, of his
own truftee, or a fatisfied term fet up by a mortgagor
againfl 2 mortgagee, but direct the jury to prefume it

furrendered,

Both thefe cafcs proceed upon a tacit admiffion of
the law laid down by the counfel for the petitioners,
and of the dxﬂm&non they contended for, between dif-
putes anﬁng betwcen truftees and Geffui que trufis, and

. thofe between either of them and third perfons.

P. 161. (H.) The Stat. 8 Hen. VI. ch. 7. is as
follows :— Whereas the eleéhons of knights of the
« fhires to come te the Parlxaments of our Lord the

% King, in many counties of the realm of England,
* €« have now of late been made by very great, outragc-
“. ous, and exceffive number of people, dwelling within
3 § the
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the fame, of the which moft part was of people of
fmall fubftance and of no value, whereof every of
them pretended a véice equivalent, as to fuch elec-
tions, with the moft worthy Knights and Efquires
dwelling within the fame counties, whereby man-
flaughters, riots, batteries, and divifions’ among the
gentlemen and other people of the fame counties
fhall very likely rife and be, unlefs convenient and
due’'remedy be provided in this behalf, Our Lord the
King, confidering the premifes, hath ordained and
eftablithed by authority of this prefent Parliament,
That the knights of the fhires, to be chofen within
the fame realm of England, to come to the Parlia-
ments of our Lord the King hereafter to be holden,
fhall pe chofen in eyery county of therealm of Eng-
land, by people dwelling and refident in the fame
counties, whereof eyery one of them fhall have free
land or tenement ( frank tenement in the original) to
the value of forty fhillings by the year at the leaft
above all charges. And that they which fhall be
chofen fhall be dwelling and refident within the fame
counties. And fuch as have the greateft number of
them that may expend forty fhillings by year and
above, fhall be returned by the . fheriffs of every
county knights for the Parliament, by indentures
fealed betwixt the faid fheriffs and the faid choofers
to be made. And every fheriff fhall haye power by
the faid authority to examine upon the Evangelifts
every fuch choofer, how much he may expend by
the year. And if any fheriff return knights to come
to the Parliament contrary to the faid ardinance, the

< juftices of Affizes in their feflions of Affizes fhall

(13

have power by the authority aforefaid thereof to in-
. ¢ quire



2§3 N OTTE B
¢ quire ; and if by inqueft the fame be found before
¢ the juftices, and the fheriff thercof be duly attaint.
« ed, then the faid fheriff thall incur the pain of 100!,
* to be paid to our Lord the King without being lct
© ¢ to bail or mainprize ; and that the knights return¢d
¢ contrary to the faid ordinance fhall lofe their wages.
¢ Provided always, That he which cannot expend
s¢ forty fhillings by year, as aforefaid, thall in no wile:
% be choofer of knights for the Pagliament ; And that
~ ¢ in every writ that fhall hereafter go forth to the fhe-
& riffs to choofe knights for the Parliament, mention
* be made of the faid ordinances.”

The ftat. 10 Hen. VL. ch. 2. reciting the fobftance
of the above ftatute, and that it omitted to limit the
qualification to the county where the eleftion is, ex-
plains it to be ¢ freehold to the value of forty fhillings
«¢ by the year at leaft above all charges, within the fame
 county where any fuch choofer will meddle of any
¢ fuch ele&tion.”

The ftatutes prior tothefe upon the fubje&t of eleftions
_ feem principally directed againft the power and partia-
lity of fheriffs in making returns ; as 7 Hen. IV. ch,

15. 11 Hen, IV. ch. 1. 6 Hen, VI ch, 4. By the
“firft of thefe, intitled, * The manner of ele®ion of
knights, &¢.” the fheriff is direCted to proclaim the
day of ele&ion in his full county-court, ¢ and alt they
that be there prefent, as well fuitors duly fummoned
for the fame caufe,.as other, thall - in the full
county, proceed to the eleftion.” Perhaps it was un-
der the aixthority of thefe words, that Mr. Prynnc faid,
» that < before 8 Hen. VI. every inhabitant and com-
moner in each county, had a voice in the ele&ion of
knights, whether he were a freeholder or not,” (See
4 - Brevia
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Brevia Parl. Rediv, p. 187.) but it is plain that this
ftatute means only thofe who owed fuit and fervice at
the county-court. ‘The ftat. 1 Hen, V. ch. 1. in the
fame manner fpeaks of ¢ Les chivalers, efquiers, &
qutres qui ferrount elifours.”

It is curious to obferve the dlﬂ"crent principles, that
guided the cotemporary laws upon this fubje& in Scot~
Tand. In that kingdom, the perfonal attendance in
. Parliament of the King’s freeholders, was but juft then

beginning to be difpenfed with; By the Scotch A&
1427, cap. 101. the libere tenentes were rebieved from
the burthen of attending Parliament, upon condition of
their fending two commiflioners from each fhire. Per-
. haps their King James I. who had been prifoner in
¥ngland from his youth, and received his education
here, wanted to put the Parliament of Scotland upon
the fame footing with that of England. (See 1 Ro-
.he:"d'on’s Hift, Scot, p. 48. and Kaim’s Antiq. 3d
- edit. p. 41.) Notwithftanding this law, perfonal at-
tendance continued to be enforced, and in the reign
~“of James II, (Scotch A& 1457, cap, 75.) it was pro-
vided, ¢ That no freeholder under 201, fhould be con-
JfEreined to-appear in Parliament,” Thus in England
fervice in Parliament was contended for, and eleftion
became a right, at a time when in Scotland it was con-
tended againft as a burthen. It fhould be obferved,
however, that the fituation of England -at this penod
was that which in all ages and countries, has been pe-
suliasly favourable to the power of the Effates of the
Realm 5 1t was the long minority of Hen. V1. that
gave fo" much importance to Parliament, and confe-
quemly ta parties in tbc nation, from whence the dif-
orders
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orders in eleions, provided againft in the ftatute, took
their rife. .

By the Scotch a& of James I. every freeholder had
a voice in the ele@ion of commiffioners; but in Scot-:
land fubinfeudations had not multiplied as in England,.
and their number was comparatively very fmall, as ap-
pears from the pralice of perfonal attendance conti-
nuing after this a&. - It was not till the reign of
James VL. in 1587, that the right of eleCtion was li-
mited to thofe who were poflefled of forty fhillings land
in free tenantry. Wight. Laws Ele&. Scot. 33.

P. 161. (I.) Several years before the pafling of the
ftat. 7 & 8 W. III. ch. 25. a diftin&ion of the fame
fort as that eftablithed by fect. 7. had taken place in
the law of Scotland. By a Scotch ftatute in 1681 *,
Apprifers or Adjudgers, (who refemble our temants by
elegit, with this difference, that they have the freehold).
were declared to have no right to vote during the legal,
‘(or time allowed for redemption) but that the heritor, (or-
ewner of the land) thould continue to vote himfelf ; af-
ter the expiration of the legal, the right devolved to
the apprifer. It was neceflary by our law to deprive a
mortgagee of this right, but upon the fame principle
in Scotland, it was neceflary to give it him; accord-
ingly, the fame ftatute allows the privilege to proper
wadfetters, and takes it from the reverfer (or mort-
gagor) ; a proper wadfetter being in fact, what our
mortgagees are generally only in name, the poffefior of
the land.

* Wight Laws Ele. Scot. 39. .
‘ Po !63!
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* P.163. (K.) The ftat. 19 Geo. IL ch. 28. regu-
lates the mode of election in cities or towns that are
counties, and provides that in thofe in which the right
of voting is in forty-fhilling freeholds, the perfon claim-
ing to vote, muft have a frechold there of that value

clear, muft have been in pofleflion a year before, (ex- -

eept in the ufual cafes, of defcqnt, &c.) and that no
perfon fhall have a right to vote by a frechold granted
to him fraudulently, on purpofe to qualify him to vote:
The ftatute prefcribes the form of an oath for afcer-
taining the foregoing particulars. ‘There are feveral

Haufes in this a& for making thefe reftritions effeGual, -

but the laft feGtion txcepts from the above regulations,

fuch counties corporate,  where the right of voting

w—is for or in.refpe& of burgage-tenure, or where
the freehold is not required to be of the value of forty
fhillings.”

P. 165. (L.) Before trufts were introduced and
formed into a fyftem, in confequence of the ftatute of
nfes *, there were ftatutes made to prevent fome of ‘the.
legal effe@ts of the doltrine of ufes at common law;
whereby the Coffui que ufe was invefted with fome of
the qualities of ownerfhip, and the feoffee to ufes, (or
grufles, according to the modern phrafe) was reftrained
in the exercife of his legal power. Thus, the Ceffui
que ufe, if in alual pofleffion, was liable to a&ions +,
and could make leafes to certain purpofes t; but flill
-no legal eftate in the land, could be derived from any
but the truftee § ; the land could not be extended for

® 27 Hen. Vlli. ch. 10.
4+ By 4 Hen. IV. ch. 7. and 11 Hen. VL. ¢h. g.
3 By 1 Rich, 1L ch. 1. § 1 Rep. 140. a,

the
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the debts of the Geffui gue ufe, and cfcheated to the.
lord upon defe of heirs, or attainder of the truftee.

Judge Blackftone has made an excellent compendivm
and hiftorical deduction of the law of ufes and trufls,
in the fecond book of his Commentarics *,. in which
he illuftrates all the general principles which formerjy
governed ufes, and are at prefent pradlifed in trufls,
In conclufion he obferves, ¢ The truftee is ¢confidered
merely as the inftrument of conveyance, and can ia
no fhape affzét the ¢flate, unlefs by alienation for 2
vgluable confideration, to a purchafer without netice.”
It feems to me that this obfervition is pot to be taken
abfolutely, but fub modo, according to the fubje@ mats
ter of his difcourfe, which is toexplain the connetion
between a Ggffui que trufl and his truflee, without ea-
tering upon the principles of the commection of eithery
with third perfons. 1 think I am warranted in this,
by the arguments in the great cafe of Burgefs and
Wheate, in the learned Judge’s reparts +, ‘which can-
tain the materials from whence he feems to have di-
gefted his commentary above referred ta.

P. 178. (M.) In the cafe of Dewntan reported by
Mr. Douglas, as well as on the prefent occafien, this
definition of a burgage was adhered to with great
ﬁ}i&m}:fs. However neceffary it may be theught, upoE
modern principles, I am perfuaded that this notion of
entivety and indivifibility, and the diftin&ion between
frecholds of burgage-tenure, and other borough-feee-
holds, are but modern ; I think this appears from the.
reports of contefted elections in thefe boroughs, in the
Journals of the latter part of the laft century, and be-

® Chap. #0. p. 327, &c. 1 1 Black. Rep. 123.—188. -
K ginning

2



N OTE S 3°3

ginning of the prefent. It is impoflible otherwife to
account for the number of irregular burgage-rents in,
. this and other boroughs of burgage-tenure, payable for
tenements having an acknowledged right of voting.
One of the burgages in Downton appeared to pay
Jevenpence balfpenny. In Clithero, where the regular
burgage-rent.is 1s. 4d. there are burgages paying 8d.
ealled half-boroughs, and others paying 6d. and 4d.
In Pontefraét, (which is of burgage-tenure, though not
of burgage-reprelentation) where the rent isa fhilling,
and has been fo from the time of Richard the Firft #,
there are burgages paymg 6d.and 8d. In Weﬂbur),
cither 4d. or 2d. is a burgagerent. In Berealfton,
the refolution of the Houfe allows rents of 3d. or more.
Thefe inftances fufficiently confirm the obfervation of
*the counfel in page 188, that thefe fraltions of rent
were in their beginning a deviation from the entirety.
It is natural to fuppofe that originally in thefe bo-
reughs all the inhabitant freeholders voted at eletions ;
the expreflion ““inhabitants of burgage houfes,” which fre-
quently occurs in them, leads to this obfervation; for
_ one burgage might be divided into many tenements,
and as many freeholds, and the rent might be appor-
tioned according to the fubdivifions. Entries were read
to the Committee from the borough book of Downton,
of feveral alienations of one burgage, in parts paymg
tbree halfpence rent each.

P.18s. (N.) The expreﬂi;n of « legfe and releafe”
now applied to this mode of conveyance, is not altos
’ gethcr proper, becaufe the operauon of the firft deed

* $ce bdore, p- 10k
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is not as a leafe, but as a bargain and fale (2 Mod: 35§1s
4 Black. Com. 339.) Accordingly; the original namé |
for the conveyance was, ¢ bargain and fale for a term
and releafe.” -Sir Matthew Hale, in his preface to
Rolle’s Abridgment, ufes this as the technical and com
mon phrafé. ‘The words demife and leafe frequently iri- .
ferted in this inftrument, are mere furplufage, and dreé
omitted in that form of it which Blackftone has printed
as a model of the conveyance ¥, in which the opera-
tive words are only bargain and fel. The doubts
which are faid to have been entertained formerly upon
this conveyance 1, probably arofe from confidering the
bargain and fale as a lafe, as it was often called ; be-
caufe no leflee of a term could receive a teleafe of the
reverfion before his aQual entry 1, the ftatute of ufes
not operating upon fuch a conveyance. But whed

’ the validity of this mode of conveying land was firft
eftablithed, in the 18th of James I. (Cro. Jac. 604)s
the courts confidered, that by a bargain and fale madé¢
by the owner of the land in poffeffion, (this circumftance
being originally held requifite) he became feifed to thé
ufe of the bargainee for the term, and then the ftatutd
vefted the pofleffion in him, from whence he derived 2
capacity to take a releafe.

The great diftin&tion of the common law betweer
things which lie in grant, and things which lie in 4:
very§, is almoft reduced to be a diftin€tion without a
difference, by the general ufe of conveyances by leafe
and releafe, which operate in the manner of a grant,
upon things in livery.

* 2 Black. Comm, App. N9¢. + 2 Mod. ¢52.
1 Liu. fe&. 459, § See Co. Lit. 9. a.

Although
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- Altotgh Judge Blackfione treats anly of the con+
eyance by leafe ahd releafe, as detived from the ftatute
" of ufes, yet it appears, from what Lord Chief Juftice
North fays, in 2 Mod. 251, 252. that it was not an
, ‘unufual mode of conveyance at common law; the leffee
then adually taking poffeffion under his leafe 5 fromi
which pradice, perhaps, the phrafe of ¢ lafe and re-
feafe” came to be applied to a mode of conveyance fo
effentially different from that of the common law
‘which bore this name.

" P.'188. (O.) The counfel in this part of the ar-
gument faid, a cafe had happened lately at Nifi Prius,
§n which it had been held, that a plea of Tender was
not fupported by evidence of an offer ¢ to pay, if the
creditor would give a receipt for the money;* in which
cafe it had been agreed, that you cannot compel your
creditor to give a receipt. In Viner Abr. tit. Aequit-
tanre, A. 13. it is faid to have been mentioned at the
Rolls in Nov. 1738, by the Mafter of the Rolls; and
agreed by fevéral of the counfel; that inno cafe payment
may be refufed; unlefs an acquittance be given. ‘The cafes
ftated by Viner under this title, thew, that the above
Yaying is to be underftood of mattérs of fimple contrat? ;
for in fingle obligations, ftatutes merchant, and debts
from the crown, it appears that payment may be re-
fufed, unlefs an acquittance is given. I can fuppofe a
fuflicient reafon for this rule in the two latter cafes,
becaule they are debts of record, for the difcharge of
which fome fpecialty fhould be averred in pleading;
the fame was formerly the law in a&ions on fingle ob-
ligations : But fince by modern ftatutes and pra&ice
ghey are put upon the fame footing with conditional

X obliga-



306 N OTE S

obligations, in point of pleading, there can be no rea-
fon now for diftinguifhing them in this refpe&. In
fimple contraQs, the do&rine in queftion feems to
have been eftablithed in very antient times, as may be
feen in two cafes in the reign of Richard II. cited in
Vin. Abr. tit. Aecount, P. pl. 6 & 7.

P. 207. (P.) This docrine is fully eftablifhed : The
notion of adverfe poffefon contended for by the counfel
for the fitting members, feems taken from cafes of
tenancy in common, in which the law prefumes againft
an adverfe pofleflion, unlefs aCtual oufter be proved;
as in the cafes of Empfon and Shackleten, 5 Burr.
2604. 2 Blac. 6go. Davenport and Tyrrel, 1 Blac.
675. Reading and Royften, Salk. 423. and Lord

" Raym. 830. and in a late cafe of Coppinger and Keat-
.ing in B. R. Mic. 22 Geo. III. (not reported) in which
.all the former cafes were confidered. But in,other
eftates, there is no fuch prefumption of law. Lord
Mansfield in Profler’s cafe, Cowp. 218. fays, & Some
ambiguity feems to have arifen from the term ¢ aéfual
ouftery as if it meant fome a& accompanied by real
force, and as if a turning out by the thoulders were ne-
ceflary : But that is not fo;—A man may come in by
rightful title, and yct hold over adverfely without title:
If he does, fuch holding over, under circumftances, will
be equivalent to afual oufter. If tenant pur autre
wie hold over for twenty years after the death of ceffus
gue vie, it will, in ejeCtment, be a compleat bar to the

- remainder man or reverfioner, becaufe it was adverfe to

his title.”” Profler’s was the cafe of a tenancy in com-
-mon.

6 - P.arn
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P\ 211. (Q.) Lord Hardwicke, in the cafe of Haw«
kins and Chapel, upon a queftion of a refulting truft,
fays, « It never was allowed in equity, that truftees by
poftponing or accelerating a fale; thould make any al-
teration in the intereft of the coffui que truff; becaufe
fuch an admiffion would be putting it in the power of

. the truftees, by fraud or collufion, to deftroy the whole
intention of a teftator.” 1 Atk. 623,

I have not been able to find any cafe eftablithing the
‘pofition laid down by the counfel for the petitioners,
that under fuch a will as Lord Feverfham’s, the obliga-
tion of offering to a particular purchafer, gives the be-
neficial intereft in the truft, to fuch intended purchafers.

' P 212. (R.) In thecafe of Allen and Sayer, 3 Vern.
.368. a-doftrine, apparently different, was eftablifhed by
Lord Chancellor Somers. There was a dc\(xfe of
lands to truftees to pay debts, then to the plaintiff, (an
infant) and his heirs; the defendant entered on the
‘eftate, and levied a fine; five years paft; the plaintiff
brought an ejeStment as foon as he attained his full

" . age, but was barred by the fine and non-claim. . He

then brought his bill in Chancery for relief, where it
was determined, that although the fine and non-claim
was a good bar at law, the legal eftate being in the
_truftees who were of full age and ought to have enter-
‘ed, yet the plaintiff ought not to fuffer for their laches,
being then an infant, and having purfued the proper
_remedies fince attaining his majority; that the fine
.ﬂlould not run upon the truft during the minority ¢
.And therefore poflefion was decreed to the plamnﬁ'
.and an account of the profits;

Xa - ‘l‘hc
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- THe above tafe is not mentioned or referred te, in
that of the Eaft India Company : The café referred to
by Peere Williams, is that of the Earl and Countefs of
Huntingdon, in which Lord Chancellor Parkes was of
opinion, but did not determine the poitit; that a fine dnd
hon-claim fhould; in favour of a pmchite'v, bar a truft
term; though the Cyffui gi #rff Was an infant,

Perhaps upon ari examifiation of the true pﬂnuplet
of thefe decifions; it will be found that they are not con-
trad:&ory It is 2 principle of € equity, that if a franger
enters upon an infant’s eifate, and receives the profits,
he fHall be looked upoti 3s z traftet for the Shfant,
(2 Vern. 342. and 1 Vern. 29i:) The cafe of-Allen
and Sayer is not fully ftated in the report, but it feems
to have fallen within this priniciple; He defendant there -
being ordered by the decree io arcount: It is adopted is
fuch in 1 Equity Cafes Abm!gcd, %8f. ¥ the Eail of
Huntingdon’s cafe, the opinion was in fovour of a pur-
chafer. In the cafe in P. Wﬂhams, the Chancellor
fays, hié cannot fet afide the plea, bz defendants being ik
7o default.  So that the do&rine in all 6f thém is ‘con-
fiftent, when confidered as ‘eftablithing the foltowing
diftin®ion: viz. Where the party has not By bis ‘vwk
aft incroached upon the infant’s eftate; but is ‘merely
paffive in the acquifition of that defence which the ef-
Tlux of time gives him ; or if he has acqmred a poﬁﬁve
right of péffeffion by hxs own ad, by kinef? méans, in
cither cafe the title fhall nét be difturbed, and the effelt
of thie limitation fhall be abfolute. But whete thie foun-
‘dation of the title is tortious, by the party’s own a&, te
thall not be allowed in equity to avail himfelf of the cffet
of a legal limitation in a legal eftate, againft the equi-
fable or beneficial owner ; i, e, He fhall be in the fame

fituation
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fituation in equity, with refpet to an eguitghle eftate,
as he would be in at /aw, in the fame circum@tances, with
¥efped to a legal eftate; For if the infancy, (the gift of
the caﬁ:) could come propesly before the court of law,
in the legal queftion, the period of limjtation in fuch
cafes would be no defence. If I am right in thefe ob=
fervations, the pofleflion of the burgage in queftion, by
Myr. Duncombe and his family, is within the reafon of
the judgment in P. Williams ; being a pofleffion de-
volved upon him, without any tortious a& of incroach-
ment upon the infant’s eftate, and therefore capable of
confirmation by length of time, even againft the claim
of infancy.

P. 235. (S.) Judge Blackftone fpeaks with remark-
able caution on this fubje&t; he fays, ¢ a deed muft be
written, or, I prefume, printed.”

Lord Coke in another place, (Co. Lit. 35. b.) ufes
the fame expreflions as thofe cited by the counfel, and
refers to cafes in the year books as his authorities for

_profcribing the feveral materials enumerated, as wood,
ftone, leather, &c.—The cafe in which wood is pro-
fcribed is curious, on which account, as it is thort,- L
tranfcribe it from F. N. B. 283. ¢ If a man make a
#ally, and make bond thereupon, and feal and deliver it
as his deed, yet it fhall not bind him, but he may plead
againft the fame, that he owed him nothing, or may
wage his law. For an obligation ought to be made in
wwriting in parchment or paper, and net written on any
piece of wood, as atally is.” Fitzherbert cites the cafe
from 25 Edward III, g0. and other year books of thc
fame antiquity.

X3 .-P. 252,
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P.252. (T.) By 9 & 10 Will. III. ch. 25. fe&. 58.
—=<¢ All vellum parchment and paper hereinbeforecharg-
ed, fhall, before any of the matters or things herein be-
fore mentioned, be thereupon engrofied or written, be
firft brought to the head office for the faid duties to be
ftamped and marked &c* — By fe®. 59 (which alfo
adds a penalty of ten pounds to any informer, on any
who write an vellum &c before it be ftamped )—*< if any
deed inftrument or writing whatfoever by this a& in-
tended to be ftamped as aforefaid, fhall contrary to the
true intent and meaning thereof be written or engrofled
by any perfon or perfons whatfoever, upon any vellum
parchment or paper not marked or ftamped according
to this act, or upon vellum parchment or paper marked
or {lam_pc'd for a lower duty as aforefaid; That then.
and in every fuch cafe there fhal] be due anfwered and
paid to his majefty his -heirs oy fucceflors, over and
above the duty aforefaid, for every fuch deed inftrument
or writing the fum of 10l,: And that no fuch record
deed inftrument or writing fhall be pleaded or given in
evidence in apy court or admitted in any court to be
good, ufeful, or available in law or equity, until as
well the faid duty as the faid fum of ten pqunds fhall
be firft paid to the ufe of his majefty his heirs or fuc-
ceffors, and a recéipt produced for the fame under the
hand or hands of fome of the officers which fhall be
appointed to receive the duties aboyementioned, and
until the vellum parchment or paper, on which fuch
deed inftrument or writing fhall be written or made,
fhall be marked or ftamped with a lawful mark or
flamp or with double marks or ftamps according to this
act.  And the proper officers are hereby enjoined and
yequirgd, upon payment or tender of the faid duty and

- ' the
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the fum of 101, to give a receipt for the fame and to
"~ mark or ftamp the faid vellum parchment or paper with
the mark or ftamp that fhall be proper for fuch deed
inftrument or writing refpe&lvely

By the firft ftampa& s W. & M. ch. 21.{. 11. the
penaky for writing on paper &c before it is ftamped
is' 5001, and the fubfequent penalty to the King is 51.;
. in other refpeéts that fetion is the fame as that above
recited.

By 1 Ann. ftat. 2. ch. 22. fec. 2.— if any perfon
fhall write any matter or thing in refpe& whereof any
duty is payable, on any vellum &c whereon there fhall
have been before written any other matter or thing, in
refpet whereof any duty was payable by the faid adts,
before fuch vellum &c fhall have been again marked
or ftamped ; or fhall fraudulently erafe or fcrape out,
the name of any perfon or other thing written in fuch
writing as aforefaid, or fraudulently cut tear or get off
any mark or ftamp from any vellum &c with intent to
ufe fuch ftamp for any other writing, in refpeét whereof
any duty fhall be payable; In every fuch cafe every
perfon fo offending fhall forfeit the fum of 20l. with
full cofts of fuit.” By the feGtion following it is declared,
that the offender againft this act fhall likewife incur-all
aother forfeitures and difabilities' which he would have
incurr’d, if - he had been convicted of writing contrary
to the faid alts on any vellum &c not ftamped accord-
ing to the faid a&ts—The title of this at is ¢ for pre-
venting frauds. in her majeﬁy s duties upon ﬁamped
vellum parchment or paper.”

- The ftat, 12 Ann, flat, 2. ch. g. fedt. 25. has: aﬁmn-
lar pmvnﬁon, almoft in-the fame words as 9 & 10 W,
UI ch. 25.—Soin the 12 Geo. I ch. 33. fe& g In

X4 this
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this and the preceding flatutc, the exprefion is 1 pa
fuch matter or thing fhall be available in law or equity,
ar be given in evidence or admitted in any court, unlefg-
as well the faid duty hereby chnrgcd” as the penalty:
of sl bepald at'the ftamp office. -

The Rat. mGeo. I ch. 33. which was made fr &
terin of years, is made perpetual by 23 Geo. II, ch. 25,
fe&.z-—BygoGeo . ch. 19. fedk. 25. themcn
and penalties of former a8s are contmued uppndu
duties of that a&, and a fimilar clayfe is inferted in
e fiblequent famp ads.

P.254. (U.) It is curious to compare the lise of
argument followed upon this occafion, with that of the
Downton capfe reported by Mr. Douglas (See. hig
Vol. L p. 222,223). The connﬁ:l for the fitting mem-
bers now urged as an argument in their fayour, thofc
cxrcumﬁances of occafionality, which in the former
cafe had been firenuouily denied in defence of the fame
ﬁde, or at leaft, in defence of a fumlar mtereﬁ It
was tien faid, that the grantees might take poffefion
of the land, recover the profits in an a&ion for money
had and received, or the deeds in trover or by bill in
equity.

After haying feen the principles here alluded to,
upon which many leading points in this caufe were con-
du@ted, and the latitude acquiefced in %, it may perhaps
ralfe furprife in fome readers to find, on the other hand,
fo great re{l'n&:on mutually obferved, in the exa& and
minute inquiries into the title of fome of the voters.
After admitting, that a conveyance may be made for
no other purpofe ‘but that of voting, and that a poﬂ'c{-

* Scc P- 243 259 p
on
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fion under it is not neceflary, it feems inconfiftent to
sequire, in the fame caufe, as much nicety in the proof
of real title, as upon the trial of an eje€tment y al-
though in cafes of the occafional conveyances, where
no pofleffion is had, fome proof of title muft neceffa-
rily be given, in order to identify the burgage. Per-
haps, there may be no offence in faying, (as the judges
‘have faid upon common recoveries, fince they have ven- .
tured to fpeak out upon the fubject) that the fyftem
requires the aétores fabulz to fuftain their parts with
propriety : Having eftablithed a formal mode of repre-
fentation, it is neceflary to prefefve the formalities in
full force, as a compenfation for thewant of {ubftance.
If fomething like this were not underftood upopn
thefe occafions, it might be faid, that as to proof of
title, if the grantor and grantee of any property are
fatisfied upon the fubje&, no others can have caufe to
complain ; as in cafes of corporate rights of voting,
it might be faid in the fame manner, that if burgefles
are acknowledged by their corporation to be properly
qualified, their defe& of title can be of np concern to
. others in the exercife of an incidental right belonging.
toit. Yet here too, Committees of ele&ion allow of
a ftri&t inquiry into title, I think Mr. Douglas, in a
note upon -the.cafe of Peterborough #, has mentioned
the true reafon by which this pratice is fecretly dire&-
ed, ¢ the privilege of voting muft be prefumed to be:
the obje in contemplation at the time of acquiring
the right.”” The natural judicature therefore for in-
quiring into this right, is the Committee of election,
and their power being only judicial and fubordinate,
they cannot abolifh abufes exifting in the law ; they can-
® Vol. IIL. p. 145.

. -

onlx
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only apply legal modifications ; the eﬁ'e&ual ‘remedy
muft proceed from the legiflature.

P.256. (V.) InStrange’s Reports, Vol.I. p.624.
the Bifhop of Chefter’s cafe, a patent produced in evi-
dence, had not been duly ftamped at the time of feal-.
ing, or at the time when it was firft produced ; and the
whole court were of opinion, it was proper evidence,
.bcing ftamped at the time when it was produced at the
trial : For, they faid, the a& never intended to avoid.
deeds that were not ftamped, but only to add a penalty
to enforce the duty, and here the penalty had been
paid,

Perhaps the expreffion ¢ fir/? produced,’ in the above
cafe, ‘refers to the praQice mentioned by the counfel for
the fitting members in p. 255. In the fame Reports,
P- 5755 and 716, are cafes which put the fame conftruc-
tion upon the ftamp a&s as in the Bithop of Chefter’s
cafe ; in the former of thefe, the want of ftamp at the
trial, being fupplied before the motion for a new trial,
which was occafioned by this defect, was not thought
to be fufficient caufe for a new trial,

P. 257. (W.) By the rule of law, a man is not to
fuffer any difadvantage by not having the pofleffion of
a deed, which remains in court upon a profert, but may
make any ufe of it in pleading, that his cafe requires.
Litt. Se&. g75. Co. Litt. 231. b. By analogy to
this rule, therefore, the fitting members ought not to
lofe any benefit they might be lawfully - intitled to, by
the pr_odu&iqn of thefe deeds,

P, 258
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- P.258. (X.) In Co. Litt. 171. b. a deed is defined
to be « an inftrument confifting of three things, viz.
writing, fealing, and delivery, comprehending a bar-
gain or contrat between party and party.”” It appears
by Co. Litt. 36. a. that every delivery of a deed is an
abfolute delivery, according to the tenor of the deed,
unlefs the contrary be exprefled at the time. The au-
thorities cited in Com. Dig. tit. Fait. A, 3. fhew the
fame thing. When a conditional delivery is exprefled,

" that for a time fufpends the operation of the writing as

'3 deed, and it remains an ¢fcrow. Perkins, fe&. 129,
2 Black. Com. 307,

P. 268. (Y.) The following cafe in 5 Burr. 2673+
is very applicable to this queftion, An aion for the
penalty given by 1 Ann. ftat. 2. ch. 22. f. 2. * was
brought againft one Babb, who in 1760 executed a
Jetter of attorney, on proper ftamps, to two perfons
for the phrpofe of receiving a debt ; the execution was
attefted by two witnefles, and one of the attornies had

demanded payment without effect. Babb, in 1769, erafed
from this paper the names of the former attornies, the
date, and the names of the witnefles, and again fealed
and delivered the fame paper with the fame ftamp, there-
by making J. S. (a different perfon,) his attorney ; which
Jre-execution was attefted by two other perfons, whofe
., names and that of J. S, were written upon the erafures,
as was the new date of 176g.

The judges of the King’s Bench were clearly of
ppinion, that Babb had incurred the penalty, and ac-
¢ordingly the plaintiff had judgment.

It feems to me, that the argument upon the Stamp-
3 in the cafes of Scott and Goodfellow, may be re-

® Sce before, p. 311,

duced
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duced to this ftate: Either the firft grant conveyed the
land, or it did not; if it did, new ftamps alone would
not be fufficient to convey the land from the eriginal
grantor, but the conveyance fhould have proceeded
from the firft grantee. If it did not, then the firft
ftamp was fufficient, becaufe it was a xew grant to the
prefent voters ; for the Stamp-als can hardly be con-
ftrued to require payment of a new duty, for the alte-
ration of ineffectual words in a deed. :

P. 245. (Z.) InPigot’s cafe 11 Rep. 27. a. it was
determined, that ¢ deeds may be avoided by erafure,
interlining, or other alteration in any material part, un-
lefs a memorandum is made of it at the time.” ‘This
and many other cafes there cited (in particular, Ma-
thewfon’s, in § Rep. 23.) lay down this law for the
benefit of an obligor; itis faid, fuch deeds may be awoided
by pleading non ¢f fattum. The cafes fuppofe an
obligor to take this advantage in an aftion brought
againft him; but I have not met with a cafe, in which,
as between third perfons, this do&trine is eftablifhed.
Perkins tit. Deeds, fe&. 122, and 128. fays, thefe cir-
cumftances are fufpicious. In the refolution of the court
in Leyfield’s cafe, 10 Rep. g2. b. it is faid, « Every
deed ought to approve itfelf-

« Firft, As to the compofition of the words, to be
fufficient in law ; and the courtfhall judge of that.

¢¢ Secondly, That it be not razed or interlined in
material points or places; and upon that alfo in antient
time the judges did judge upon their view the deed to
be void—but of late times the judges have left that to
be tried by the jury, i. e. whether the rafing or mttrlm-
ing were before the delivery,”

The

7
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"The 6ld law upon this fubjet was very firid, a8
appears by Fleta, lib. 6. cap. 34. « Apparere autem
debet omnis carta in prim4 fui figurd, abfque omni vi-
tuperatione, rafuri, vel cancellaturi; calumniofam
verd fcripturam in judicio proferre, non convenit.
Siint tamen queedam in fcriptis, qua levem inducunt
prefumptionem, & hujufmodi levia vitia vinti poterunt
pet veram teftium probationeri; & per patriam; ut fi
in fcripturd inveniatur diverfitas calami, vel atramenti,
el manils, *?

P. 264. (AA.) By 10 Geo. III. ch. 16. f. 25.
{Grensille’s bill) it is enaed, & That if the Com-
hittée come to any refolution befides the final determi-
JFiation, they may, if they think fit, report it to the
Houfe for their opinion, at the fame time with the other ;
isnd the Houfe may confirm or difagree with fuch refo-
fution, and make fuch orders thereon, as to them fhall -
feem proper.” . It may be doubted, how far a refolu~
tion like that in queftion is within the defcription of
‘this feQion, becaufe it does not feem to be one of thofe
wpon which the Houfe is to give their opinion. Ln the
“cafes of Shoreham in 1770, 33 Joumn. 69, 70, 102.—
‘of Shaftetbary, 2 Doug. Ele&. 3t1. and of Hindon,
1 Dotg. 199. the refolutions were fuch as called for
thie dpunon of the Houfe, ‘requﬁnng its affiftance to
-carry them into e!fe&

. P.a6g. (BB ) The natie ‘of this e wis Gough
+ -aind ‘Geeil: One of the géndemen who was counfel ‘in
1His caufe, 'has favoured rite With the folléwing ftate of
‘jt: It ‘was '2n a&ion on'a bond, tried at the Common
Piéas fittihgs after Edﬁer Terth-1783 ; the fubferibing

3 wnnefs
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witnefs being dead, the plaintiff’s counfel called &
witnefs to prove his. hand-writing ; and the judge whe
tried the caufe, being of opinion that this was not fuf-
ficient, without proving at the fame -time the hand«
writing of the obligor, called upon the counfel for
fuch proof ; and upen their not being able to produce
it, direfted the plaintiff to be nonfuited.. In Trinity
Term it was moved to fet afide this nonfuit, and the
.court decided that the judge’s opinion was wrong, that
the plaintiff had produced the proper evidence in fuch a
cafe, and accordingly fet afide the nonfuit.

P. 272. (CC.) This cafe is reported under. the name

of Loweand Folliffe, though for a different point, in

1 Black. Rep. 365. At the trial the three witnefles to

the will, and two to the codicil, and the fervants of the

family, fwore to the teftator’s infanity at the time of

making them. It does not appear in the report, that

‘;any objetion was made to the examihation of the
counter-cvidence, which finally determined the verdi&s

the witnefles did not deny their atteftations according

to this report. Lord Mansfield, in the cafe of  Abbott

and Plumbe, Doug. Rep. p. 206. fays, < It was

doubted formerly, whether, if the fubfcribing witnefs

denies the deed, you can call other witnefles to prove

it: But it was determined by Sir Jofeph Jekyll, in a
caufe which came before him at, Chefter, that in fuch

cafe other witnefles may be examined ; and it has often

been done fince.” In the cafe of Pike and Badmering

(before Sir Jofeph Jekyll’s time), cited in Stra. 1096,

“all the witnefles to a will denied their hands, and the
court admitted other evidence to contradict them, upon

which the will was fupported. In the ftate of shiscafe

. : ]
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in the law of Nifi Prius, 260. it is faid, that the court
obliged the party, againft his inclination, to call the
Jubferibing witnefles firft.  Another cafe of the fame
fort (Auftin and Willes) is there cited.

P. 275. (DD.) While the counfel were arguing this
point, they were afked by a member of the Committee,
if there was not a cafe reported in which it was held,
that~one who thought himfelf under an obligation,
which was honorary only and not binding in law, to
pay the cofts, could not be a witnefs: One of the
counfel anfwered, that if there were any fuch cafe, this
Jaw was not eftablithed by modern pra&tice. I have
fearched for the cafe alluded to, and fuppofe it to be
that of Fotheringham and Greenwood, 1 Stra, 129. i
which the above do&trine is faid to have been followed
by Lord Chief Juftice Prattat Nifi Prius.

P. 248. (EE.) This ftatute dire&s the polls of con-
tefted eleftions in counties, to be regularly taken by
clerks appointed for the purpofe. But there is no ex-
prefs provifion (that I know of)) for this regularity in

~ #owns, The 6th fetion of this a&t may be conftrued
_ to imply it, by requiring all mayors and other officers,
. who take an ele&ion, ¢ to give copies of he poll taken
at fuch eletion,” to thofe who defire it, paying reafon-
ably for the copy. But as this ciaufe inflicts a penalty
of 500l. for every offence contrary to the flatute, it

- would in this refpet be underftood by the expreflion
<< the pall,”’ to require copies to be given, only when
a poll was in fa& taken in writing. The ftat. 19 Geo.
II. ch. 28. regulates only the elefions for towns that
are counties ; but in this alfo the direction for taking a
poll
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poll in writing is by implication from fe&. 6. by which
the returning officer is direted % to allow a cheque-
book for every poll-book for each candidate.” Per-
baps it may juftly be inferred, from the want of an
exprefs provifion for this purpofe in the ftatutes, cou-
pled with the long ufage, that by law the returning of-
ficers are officially bound to take a poll in writing.
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‘The Committee was chofen on Tuefday, the 22d of
June, and confifted of the following Members :

Richard Aldworth Neville, Efg; Chairman.
‘Thomas Kemp, Efg;
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Hon, John Eliot.
Hon. John Levifon Gower.
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Gerard Noel Edwards, Efq;
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Hon. John Charles Villiers. -
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Robert Henley Ongley—Lord Ongley, of the Kinge
dom of Ireland. '
Sitting Member,
Hon. St. Andrew St. John,
CounsEl,

For the Petitioner,

Mr. Rous and Mr. Douglas,

For the Sitting Member.
Mr. Grabam and Mr. Le Blanc.
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HE petition ftated, That at the laft
eletion for Bedfordthire, the can-
didates being the petitioner, the Eayl of
Upper Offory, and Mr. St. John, the votes
of two perfons who had voted for the pe-
titioner, had been entered in the poll-book
as given for the two other candidates ; and -
the vote of a third who had voted fingly
for the petitioner was not entered at all in
the poll-book ; That the miftake concern-
ing the vote of William Lugfden, one of
the two firft, was difcovered before the clofe
- of ‘the poll, and application was made to
the fheriff to correét it, and evidence of-
fered to him for the purpofe, which he
Y2 refufed
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refufed to receive; That at the clofe of the
poll he declared the numbers to be, for
Lord Offory 1050, for Mr. St. John 974,
for the petitioner 973, and falfely made the
return in favour of the two former;
whereas of the votes received by the fheriff
the petitioner had a greater number than
Mr. St. John, and ought to have been re-
turned in his ftead ; therefore praying that
the faid falfe return might be amended *.
When the above petition was read in
the Houfe (May 25) it produced a debate
upon the effet of an order made in the
beginning of the fame day, whcrcby elec-
- tion petitions were arranged in four dif-
- ferent claffes, according to Wthh thcy
were to have priority of appointment.
1. Thofe complaining of double returns.
2. Thofe concerning members returned
for two places.
3. Thofe complammg of returns only
4. All other petitions (A).
. It was faid on one fide of the Houfe,
__-shat the above petition was againft the

* VoteAs,>25 May, p. 19.
return
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yeturn only, which was denied on the other.
The debate was concluded by negativ-
mg the following motion, viz.

That the faid petition does not relate to the
return only.

In confequence of this decifion, the pe--
tition was placed in the third clafs, and
took its turn of appointment accordingly

Another petition of frecholders in the
intereft of Lord Ongley againft Mr. St.
John, on.the merits of the election, was
prefented to the Houfe on the 3d of
June, and ordered to be taken into confi-
deration on the 12th of Oétober, in the
. regular courfe of petitions on the merits*:

But this order paffed after much debate in
the Houfe, occafioned by the defire of Mr.
8t. John’s friends, to obtain an order for
takmg the latter petition into confidera-
tion at the fame time with that of Lard
Ongley, a motion being made for this pur,,
pofe. Tt was oppofed upon the ground of
the diftin€tion between trials of the merits,
.and of the refurn, which, it was faid, ng-

. Votes, 3June, p- 136
Y 3 * ceffarily
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ceffarily required a ﬁeparatmn of the caufes
(B)

Afterwards, on the laft day for rceewmg
election petitions, a petition was prefented
to the Houfe from certain frecholders of
Bedfordthire in the intereft of Mr. St. John,
fettmg forth, in anfwer to Lord Opgleys
petmon, that feveral votes fpecxﬁed m theit
pentlon, which had been given for thetwq
ﬁttmg members, were entercd on the poll
to have been given for Lord Ongley—and

.praying redrefs. It was moved to refeg
this petition to the Committee upon Lord
Ongley s: Some members thought it irre-
gular to admit petitions of this fort in be-
Balf of fitting members, and therefore op-
Pofed the motion, alledging that the elec-
tion Committee would nieceffarily, and of

- courfe, allow to the fitting member in his

defence, the advantage of thofe  ¢circum-
ftances contained in the petition, if they
fhould be thought proper fo: his defence.
Others tontended for receiving the petition
and :eferrmg it exprefsly to the Committee,

becaufe that would oblige them to inquirc .
mto the fa&s, and not leave the inquiry to,

~ their
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their dilcretion (C). ~ Atlength, the- mem-
her . who prefented. this petition, t.hought
proper ta withdraw it.

o . When this caufe came an. before the
~ Committee, the petition being read, the

counfel for' the petitioner opened theiz
cafe: They infifted chiefly upon the cir-
cumftances alledged with regard to Lugf- -
den, and proceeded to call the evidence in
fupportof them. The poll-book of thehun-
dyed of Stoddon was read, in which it ap-
peared that William Liug{den had voted for
Lard Offary and St. Jfobn; after which
they -called Lord Qngley’s check-ckrk
for that hundred, in order ta prove the

mifake of the above entry: Hereupon
the counl for the fitting member
took an objeSion to the competency of
the evidence.

- They contended, That an mquuy into
the fiate of any vote iz he poll, is an in-
quiry into the meriss of the ele€tion ; That
‘therefare any evidence to that effe¢t muft
be improper in the trial of a queftion on
the. return only ; That although this point
came before the Committee with fome fort

Y4 -« of
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of prejudication by the Houfe, yet their
order of reference could not alter the na-"
ture of ‘the cafe, nor be confidered by the

Comrmttee as any dire&tion in point of law,

becaufe the ftatute mvefts the Comngi@;ee

fmally, all quefhons of ele&xons and re-

turns.

" “That the diftin@ion eftablifhed by many
cafes in the Journals, between the’ merits

of ‘an clection and the return, is this: —

(mefhons upon the return only, are thofe

which'deperid entu'ely upon clrcumﬁancu

extrinfic to the poll or ftate of the votee,

and where the ‘matter of the petxtlon is

confiftent with the poll as it ftands,- but.
alledges the return to be bad for fome-

thing’ collateral to it : But to examine into

the votes is, in all cafes, entenng upon thc

ments of the ele(:hon '

"The que[hons upon the return, which
are to be found in the Journals, may be
comprehended under thefe defcriptions: -
" 1. When' the right or power of the req
turnmg oﬂicer 1s dlfputed )

2. Wherg

(Y9
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2. Where the officer has not duly pro-
geeded to the eletion ; fuch as the cafe of
€ambridgefhire in Glanville,(p. 80.) where
the fheriff would not take a poll, but re-
turned one party : or where due notice is
not given, or votes are received after the
clofe of the poll, as the cafe of Arundel in
Glanville, (p. 71.) and other cafes of the
fame fort. = -

3. Where, without the default of the
ofﬁcer, a due eletion is prevented, as in
the cafe of Morpeth (1 Doug. Elect. 147. )
by riots.

In all thefe cafes the above dxﬁm&wn s

lainly marked out.

But fuppofing it competent to the Com-
mittee to enter upon this queftion, tk
particular circumitances of the cafe aﬁ'orci
a ftrong argument againft their receiving
- the evidence offered. The poll-book,
which is the inftrument from whence the
fheriff derives the information neceffary to
makc }us return, is the declaration of an
pﬂicer upon oath to another under the
fame fanction ; there is a ftrong legal pre-
fumptlon that fuch atts are valid, and they

pught
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ought not to be fhaken till after goodicaufc
- is fhewn to weaken this prefumption ;
When the whole eafe is gone into, ia
courfe of proceeding upon the menits, there
will be a proper opportunity for doing
this; but in the f»# inffance, the poll is
.conclufive as to what it purports ; and the
Committee, who are now to determinge ex-
trinfically upon the validity of am official
a&, fhould incline to fupport on¢ made
under the folemnities of the law. .
For this reafon, thg evidence offered
cannot be fufficient, on the prefent eciafion,
ta fet afide the return, becaufe it contra-
dicts the poll, and can be no more tham
oath againft oath, the affertion of a ftran-
ger againft the act of an officer.
Thereare many authorities in the Journals
enforcing this do€trine, inamanner pointed
to the prefent queftion. In the cafe of
Rutland, in 1710. 16 Journ. 463. ¢ One
Samuel Freeman being offered te prove
perfons voting on the fitting member’s be-
half, who are entered on the fheriff ’s poll
to have polled for the petitioner,—The
queftion being put that Samucl Freeman be
admitted
3
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admitted to prove his voting—contrary ta
. the poll then taken by the fheriff. It paffed
in the negative.”

If it thould be urged that this cafe
might have proceeded upon any peculiar
objection to the evidence of the voter Aime
FIf, the eafe of Bedfordthire, in ¥y135, in
18 Journ. 224. will fhew the true ground-
of the decifion; there * a witnefs being
called to prove that one William Reynold
voted contrary to what appears by the
theriff’s poll, which being objetted to by
the petitioner’s counf¢t, and both parties
Ppeing heard ; Upon the queftion, That the
counfel—be admitted to examine Edward
Kemp, to prove that William Reynold
voted otherwife than he is fet down in the
fheriff’s poll, It paffed in the negative.”
In the cafe of Seuthwark, in 1735. in 22
Journ. 554. the fame thing was attempted,
the point again argued, the two foregoing
cafes were referred to, and the Houfe paf~
fed the like refolution

In the cafe of Oxfordfhire, in 1755, 27
Journ. 285. the counfel for Lord Wenman
and Sir James Dafhwoed, in order to rec-

tify
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tify a miftake in an entry on the poll, in
the defcription of the frechold for which a
vote had been given for them, ¢ offered to
produce one of the check-books kept by
their infpeor, together with the parole.
evidence of feveral perfons prefent at the
time when the voter was polled. The
counfel on the other fide objected to the
admiffion of evidence to contradict the
fheriff’s poll.” The point was fully ar-
gued, and upon putting the queftion,
‘¢ that the counfel be admitted to produce
the above evidence to prove that the free-
hold lay in a different place from that
which is entered in the original poll-book,
and was in a different occupation, It paffed
mn the negative.”

The above authorities are much more -
than in point to the prefent queftion, for
the petitions in all of them were upon the
merits of the eleCtion. They fhew a long
eftablifhed ufage in the proceedings of the
Houfe, to give implicit credit to the entries
on a fheriff’s poll.

It may be faid, that the petition referred
to the Committee, alledges the returnto be

found«
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founded on a palpable miftake of the poll ;
but, even admitting the miftake, this is not
~ the proper time to inquire into it or cor-
re& it. The Committee muft, conform-
ably to the ufage, give credit to the poll
in the firft inftance: It muft be prefumed,
that the miftake, if it exifted, was either
pot pointed out to the fheriff at all, or not
in proper time, or that the fheriff upon
* inquiry believed his poll to be true. Thefe
 confiderations fhould determine the Com-
mittee to rejeCt the proffered evidence:
For the queftion is not, whether the theniff
did right or wrong in rejecting any inquiry
into this fuppofed miftake, but, whether
credit is to be given to his declaration of
the poll. In this view, the Committee
muft confider the queftion, as if the theriff
had never heard of the miftake till the pe-
tition was prefented.

It is a rule of law, that a deed or legal
inftrument is not to be contradited by
parole evidence, and although a poll-book
cannot in the language of the law be call-
ed a record, yet in the proceedings of the
Houfe of Commons it is fo confidered ;

there-
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therefore it is not becanfe the evidentce of-
fered may not be credible, but becaufe it.is
not competent, that it is now ohjetted to
as inadmiffible.

It is a rule of evidence in ail courts of
juftice, to endeavour to prevent perjury as
much as poffible ; but the point contended

for by the petitioner counteradts this rule;
* the admiffion of the evidence would apena
great inlet to perjury. By ftat. 7 and 8
Will. III. ch. 25. and 18 Geo. II. ch. 18.
1. 7 and 9. (D.) the fheriff is dire@ed to
appomt {worn clerks to take the poll, and
- the parties are allowed to have check-clerks
towatch their interefts ; butthe latter are sot
fworn. If the petitioner fhould prevail in
this point, aéts.of the fworn clerk will not
" be more effetual than thofe of the candi-
date’s clerks, whom it will be lawful at any
time to bring forward in order to fwear
down the poll. ‘

The counfel for the petitioner argued,

That the Committee were bound to
-~ receive the evidence offered in fupport of
the petition. 'The object of it is to get the
return amended according to the truth of
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the fa&t. It is the duty of the theriff to
réturn him for whom he has received the
majority of votes, and the tendency of
%this evidence is to fhew, that the majority
mapon the poll, - recesved by tbe fheriff, was
-gor the petitioner.

This queftion is -confined folely te the
weturn, and does not mrterfere with the
merits .of the sleGion. The diftinction
Detween the return-and merits, in cafes .of
ithis fort, is eftablifhed by feveral precedents
in the Journdls ; particularly by the cafes
“of Colchefter in 1741. 24 Journ. ¢8, g9.
«of Denbighthire ib. go, 91, 92. and of
“Cumberland in 1768. 32 Journ. 83, 8,
107. -in which, the returning officers ‘hav-

- ing returned the members contrary to the
_gqwmbers which they had received on the
poll, the Houfe proceeded upon the quef-
tion of the return firft, and feparately; and
afterwards ‘dire€ted zbat to be amended,
without entering upon the merits of the
eleCtion, which they referved for a fubfe-

. quent :petition. ’

The uniform pradtice of the” Houfe is
-conformable to thefe cafes: It is founded -
on a diftintion ‘like that well known in
the
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the law, between adions poffefory, and
adtions upon the mere right: A man
may have the clear right of pofefion of
an eftate, who notwithitanding has no
right to the groperty of it if he has held
an unlawful poffeflion for twenty years;
.and an ejeétment fhould be brought againft
him by the lawful>owner, he will main<
tain his ground in this proce¢ding, though
" he would be turned out by a higher form
of altion. Such unlawful poffeflor; if
forcibly turned out by the lawful owner,
would ftill be intitled to recover in a pof-
feflory aétion the pofieflion taken from him,
even againft the rightful proprietor; be-
caufe he has the right of poffeffion; though
~ another has the right of property. Inthe
fame manner, the prefent petition proceeds
upon the claim which the petitioner has
to the return, i.e. to the prefent pofefiors
of the feat, without entering upon the me-
rits of the eleCtion, by which the future
right to the feat will be determined.
To argue that the petition proceeds
upon the merits of the election, isto con-
found the election with the poll, and the

polt
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Poll witly the poll-dook. Polls ‘were takent
before writing was comimon, and’ before "
fheriffs tould write, and polling id€ans no
more than the humbering of the voters,
whofe hiimbes could not be afecrtained
upon the view. The Point contended for
_ 1s, that the return‘is falfe, becanfe contrary
to the réal poll. The petitioner does not
Tecur to juftice to obtain what ought tG
have been done, but t6 obtain the effet of
what is doné. A najority on the poll de<
termines the feturn, which majority was
in this caft for the petitioner:
" ¥f the Committee thould reject the evi-
dence of this falt, they will defeat the end
of théir inftitution ; becaufe it 13 thHe foun<
dation of the petition, and they ate fworn
‘well and traly to try the matter of it. -
The objeétion; however; is faid to be ftip=
ported by the eftablifhed rules of evidence,
and by the precedents of the Houfe of Com<
mons. Thequeﬂ:ion is,whether the inquiry
is to be ftopped, n limine; by the teftimony
of the poll-clerk’s book: The objection
has the appearance of a demurret to eviz
: derm in which the fats of -a cafe are al-
Z 7 ways
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ways admitted : But if it be admitted that
the poll-book is falfe, will the Commxﬁce
hear no evidence to contrad1& it? Yet they
muft fall into this abfurdity up upon thgprm-
ciples. of this objection., The nature of
the petition itfelf preffes ftrongly againft
it, for that is framed upon an admiflion
that the book is clearly in favaur of. the
Aitting member ; if the authority of it is
conclifive, the Committee has no jurifdic.
tion. If the poll-book were to have the
weight 1mputed to it by the ﬁttmg mem-
ber’s counfel, it would put the return in
the power of the fheriff’s clerks. Butthe
law does not put fuch implicit faith in an
~oath of office: The oath under which a |
fheriff performs his office is certamly as
firong_as that of his poll-clerk; yet his
alts may be at all times examined into in
the courts of law, noththﬂ:andmg thxs
fan&@ion. An mqmﬁtlon of officé, formed
upon the oaths of a jury, may be-traverfed
by the party who has caufe to cox;qglgm ;
this too is a judicial record of much higher
authority than the writing of a poll-clerk,
In the cafe of the Dutchefs of ngﬁ:on

. \_ , the
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the recorded judgment of a. coust of juf-
tice was fubjeted to an examination by
ev‘"idemc, and fet afide. The argument
‘that. o phrole evidenice fhall be received
againft a déed; is inapplicable to this cafes
it is juft; that 2 man fhould not be allowed
to'impeach a contract to- which he has fet.
his hand and feal ; but this rule is perfonal
to the: partics. Evew fuppofing the poll~
bodk: to have an equal authority with 3
decd, . the petitioner is no party to it, and
it cannot fo affe¢t him ; the judgmeat in
the Dutchefs of Kingfton’s cafe would have
been conclufive between the parties, but
not in a caufe arifing diverfo- intustu: Of
this: natiwe is the caufe now- before the
‘Coimmittee, in régard to: the fherdff and his
official' duty, upon the effet of whxch

third perfons are now difputing” -

- It is not denied that the evidenee of the
poll-book is. prim# farse valid, but there is
aiwide différence between that and its be-
ing conclufive: The legiflature itfelf has
fhewn a diftruft' of the poll-clerks, for
though' the ftat. 7 & 8 Will. IIE ch. 25.
£. 3. dire€ted the fheriff'to depute. peffbns
: Z 2 ,. n
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in whofe prefence they are to a&, to fwear
them to the performance of their duty,
and alfo to allow the parties an infpector
of their books, yet the 18 Geo. II. ch. 18.
confiders this provifion as infufficient, and
dire@s check-clerks to be allowed to the
candidates. Now, it cannot be fuppofed
that the law allows of check-clerks for no
purpofe but to inform the candidates, for.
the infpeCtors appointed under 7 & 8 W.
1I1. were competent to this purpofe before;
it muft have intended to make ufe of their
books, in order to check and corrett the
miftakes of the poll-book. ‘
The doétrine of amendments, at com-

mon law, affords a ftrong argument in
fupport of the point contended for by the
petitioner; the proceedings, which were
ore tenus, being taken down in writing by
the clerk of the court, became thereby the
record of the court; yet they might be
amended, if the clerk had been miftaken.
In modern times the courts of law allow
of the fame amendments of their records,
on receiving proper evidence of an' error
in them, as in 1 Saund. 249.  Faulkner’s

3 . cafe,



BEDFORDSHIRE. 341

cafe, in which the court of King’s Bench
allowed the record of an inditment
to be amended in an error in the
caption; the fame was allowed in Hocken-.
" bull's cafe in Comb, 73. and 3 Mod. 167. .
.and lately in the cafe of the King and At-.
kinfon in the court of King’s Bench, in
which all the cafes have been confidered :
So a miftake in a coroner’s inqueft was al-
lowed to be amended in 18id. 225. In
the cafe of Richards and Brown, Doug.
Rep. 109. a record was allowed to. be:
amended even after a writ of error brought.
In Doug. Rep. 361. (Eddowes and Hop-'
kins) the record of the verdict'was allowed-
to be amended according to the judge’s
notes of the trial. : :
If the reafon of the thing, and the prac--
tice of Weftminfter-hall fhould incline the:
Committee to receive the evidence, they
will not pay much regard to the cafes cited"
from the Journals. What the law is upon-
this fubject, may be learnt with much more
certainty in the decifions of the judges,’
than in the crude refolutions of the former
judicature. of elections, whofe capricious
| Z 3 opiniong
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opinions the Houfe itfelf thought it ne~
ceflary to prevent, by abolithing their own
jurifdiGtion, It is true, the Journals being
the only depofit of the proceedings: of the
Houfe of Commons, muft have weight in
all queftions relating to the pruffice and
mode of proceeding there; becaufe, they are
the only authorities to refort to, and every
court is abfolute in ‘its own forms. But
where queftions of general right, or of the
principles of law occur, the refolutions i
the Journals have not fo much the authoer
rjity of precedents, hecaufe of their yn-
certainty and coptrarjety ; in thefe cafes
their authority extends no further than the
reafop and juftice of them can be vipdi-
cated ; whereas the decifions of courts of
law have an intrinfic merit as precedents.
But even if this defcription were not apr
phcab]e to the cafes in the Journals, thof
cited for the fitting member do not efta-
blith the point contended for; the cafes of
Rautland and Bedfordfhire happened befere
check-books were allowed ; that of South- ,
wark is of @ dorough election, whereas
, chepk beoks arg direéted in counties only;
, - —Dbefides,

2
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==befides, that too was before the 18 Geo.
H. Perhaps the beft anfver that can be
‘grven to the Oxfordthire refolution, is, that
it is well known, that the whole of that
<clettion was difputed with a degree of party
violence which did not allow much room
for the operation of reafon and juftice: But
f it were not fo, inftances might be men-
tioned, where refolutions directly contrary
to it have pafled in the Houfe. In the
Gloucefterfhire Committee after the gene-
ral clection of 1780, the fame queftion
arofe, and that Gommittee received the evi-
dence in contradittion to the poll. -

The counfe] for the fitting member ob-
ferved in reply, :
That the oath whereby the Committee
were bound to try the matter of the peti-
tion, did not oblige them to make ah in-
quiry contrary to law, or to receive illegal
evidence ; that if they fhould think the
petitioner’s cafe tended to this, they would
juftly fulfil their duty in the trial of the
petition, by excluding fuch an inquiry:
That the anfwer given to their argument -
‘was founded in a mifonception: of it, as

Z 4 if
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if. they had contended that the poll-clerk's
bhook was canclufive iny all cafes; whereas
it had only been argued to be fo in a quef-
tion of the return, when no particular
cafe is made ot to impeach its authority.
' Primd facie the return is gopd : What cir-
cumftances are alledged to raife 3 doubt gf
" this? The evidence of the check-clerk. But
before the Committee can receive this evi-
dence, they ought tg be previoufly con-
vinced of fomething wrong on the part of
the fheriff with regard tq this fact; as,
that the fuppofed miftake was pointed out
to him in proper time,~—that the truth of
the fatt was known to him,—ar that the
circumftances bound him to inquire into it
before the clofe of the poll. Till the Com-
mitteg fhall be in this mapner convinced
of the mecefity of the cafe, the numbers
on the poll are conclufively fixed, accord-
.ing to the return.

Thecoyunfel on theother fide feem to think
they go farineftablifhing theirpoint,by prov-
ing, that there ig an allowed diffin¢tion be-
tween the return and themerits; butthiswas

- poneceflary, becauf;thg quleis perfectly well
; known,
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known. = But no argument can reduce
their cafe within the terms of it. The
cafes of Colchefter, Denbigh, and Cum-
berland, in which the diftinétion contended
for is fuppofed to have been laid down, in
circumftances like thofe of the prefent
eleCtion, are all of them effentially diffe-
rent ; in all three, the queftion of the re-
turn was altogether extrinfic to any in-
quiry into the ftate of the votes upon the
poll, and depended upon the fheriff’s con-
duct gfter the clofe of the poll. They
tend rather to illuftrate the pofition firft
laid down on the part of the fitting mem-
ber *, Thus, in the cafe of Colchefter,
the mayor had regeived and declared a' ma-
jority on the poll for the petitioners;
and upon fome pretense of fcrutiny and
inquiry into queried votes, in which he
proceeded ex parte, of his own authority,
and without the confent of the petitioners,
he afterwards, without affigning a reafon,
declared the fitting members duly elected.
The arguments of the counfel there ftated,
Jikewife fhew the principle of that decifion

® See p. 328. ,
to



346 CASE V.

to have been, as 1s now contended for on be-
half of the fittmg member ; the counfd for
the petitioners there argued 2sMr. St. Jobn
do now, “ That the poll is conclufroe evidence;”
and theCommnttee and the Houfe determim<
edm therr favour, whereby they muft be un-
derftood to have agreed with thar arge-
nrents *.

The cafes of Denbigh and Cuomberiand
are of the fame fort; in both, the poll
was garbled by the fheriff, after he had
clofed it with a majority on the fide of the
petitioners; m the firft, he was hkewife
guilty of other flagrant atts of injuftice.
Thefe fatts were quite mdependent of the
entries on the poll, and accordingly the
votes on the poll were not inquired into-
The whole of thofe caufes confifted in the
objections to the condu& of the returning -
officers, fubfequent and collateral to the
poll. How different are they from the
prefent queftion, in which the whole
ﬁrcngth of the petitioner’s cafe refts upon
an inquiry into the ftate of a vote in the
poll? No criminal charge is made againft
the fhenff, and the numbers on the ppll

* See 24 Journ. 100,

ftand
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ftand now, as he declared them to the
county, at the clofe of the election.

In this view, the cafes cited from the re-
ports do not meet the argument, and might
with more propriety be ufed in a caufe
upon the merits of the elettion. Thus itis
faid, an inquifition of office may be tra-
verfed — Why 2 becaufe the fubje@t can
" have no other opportunity of contefling
the fight of the crown; and this is the
formal method of trying the merits of the
feveral titles 1 But in the firft inftance, the
inquifition is good againft all claimants,
and enables the crown to take pofleflion.
The Dutchefs of Kingfton's cafe depended
on the fraud of the tranfaétion, and on-
the principle that all af¥s are vitiated by
fraud ; if any fraud were alledged to have
been committed in making the prefent re-
turn, it would be a fufficient reafon for
the Committee’s receiving thq evidence
offered.

The cafe in 1 Saund. 249. would. be to
the purpofe, if the queftion were now de-
pending before the fheriff, before the clofe
of thc poll; but the effect of the amend.

ment,
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ment, there was to fubfientiate the record
which the clerk’s miftake had made defec-

tive, and not to contradi€t it or annul. it;

The fame may be faid of the cafe of the
King and Atkinfon ; and in Hockenhull’s

cafe the error appeared sntrinfically, and- .
one part of the record was corrected by
another, not by any collateral, or foreign
evidence. In the cafe of 1 Sid. 225. the
coroner was ordered to amend all buz zhe
verdié?, becaufe that was the declaration of
perfons on oath ; in this therefore the cafe
is adverfe to the pofition it is cited to fup.
port: The amendments in the other cafes
cited were likewife made to effeCtuate the
inftruments, not to fet them afide.

The principle upon which amendments
were formerly made in the courts of com-
mon law, was, that the clerk’s miftakes
might be amended on the fpot, and before
the proceedings became records*; after
that, it was too late ; it is therefore no illu-
ftration of the petitioner’s argument wha
contends that records may be amended.” .

i Seé Black, Comm. b. iii. ch. 25. p, 406,
'The
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:The counfel for the petitioner imagine
that a general cenfure upon the former
refolutions of the Houfe of Commtons in

-~ ele€tion cafes, gives confiderable aid to
their arguments ; but, as well in queffions
of parliamentary law, as of rules of prac-
tice, by what other guide are parliamentary
proceedings to be governed? If contradic-
tory precedents are cited from the Jour-
nals, or if they are contrary to the funda-
mental rules of juftice, they ought not to
be followed; but till thefe defeéts arg
pointed out, they muft have the weight of

“authority, and thofe which have been cited

- are not'fubje& to this cenfure. But the ob-
fervation comes unfavourably from thofe,
who at the fame time xely wpon pre-
cedents in the Journals, in, fuppmt of their
own do&rme *,

After

" - ® After the arguments of counfel were finithed, one

-of the counfel for the petitioner mentioned to the Com-
mittee, that a learned judge had from his memory in-
formed him, that in an a&ion againft the fheriff of
Buckinghamthire for a falfe return of members for
Marlow, tried many years ago before Mr. Juftice De-
nifon, in which a Mr, Moore was plaintiff, that judge

had.
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After the Committee had dehiberated,
the counfel were called n and mformed
that the Committee had refolved, :

¢« ‘That the counfel for the petitioner
« xmght proceed to eall the evxdence ofw
s fer ,

The counfel for the petmoncr d:en
proceeded in their ewdcnce. '

- ‘The following refation of the circums-
-fances of the cafe is deduced from the evi+
dence of both partieé, in the manner whick
feemed to me nioft hikely to clucidate thd
ftate: of the queftion. ‘'Fhis turned-om
three points of fa¢t. 1. The general con- .
du&t and regutfation of the poll. - 2. The
particular circumftances of Lugfden’s vote.
3. 'The means purfued by the petitioner

for redrefs during the ele&tron.
L. The elettion commenced on wed-

nefday the 7th. of April, and the poll-clofed

had admitted the evidence of a.check-clerk to contra-
di& the poll.—The particular- ciccumftances of the
caufe he could not ftate, for which reafon, and be-
caufe the cafe was not mentioned in the. argdment for
the petitioner, Ihave omitted .it in the ftate of thxs
saufe,

-on
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on faturday the 17th following. The con-
teft was carried on with extraordinary fpi-
rit on both fides, and the fheriff, in the
latter days of the poll, finding the number
of voters difninifh confiderably, and both
parties determined to perfevere, refolved to
clofe the poll, if poffible, without their
senfént; foi"which purpofe he fr’equeritly
mz\ldefthe ufual proclamations, the effect
of which was zs often prevented by the
polling of frefh voters. At length, the
fheriff having of himtfelf determined finatly
to ‘conclude the ‘eleion at fome- precife
time, intimated his refolution to the can-
didates in the cvcmng of the 16th, and on
the 17th in the morning ; adding his wifh
that they would come to fome agreement
upon the fiibjeét among themfelves: Here-
upon; in the morning of the 17th they
agreed to clofe the poll at fix o'clock in
the afternoon of that day; and the fheriff
then directed a proclamation to be made
for this end, a memorandum of which he
‘.rednced into writing in the following
words, to which alt the candxdates ﬁgncd
thcu' names,

Bedfo}d,
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« Bedford, Saturday, 17 Apr. 1784

« By the confent of the candidates, Lord
Offory, Lord Ongley, and Mt. St. John,
the fheriff, at the fitting of the court this
morning, made proclamation for all free-
holders now here prefent, who have nog
polled at this eletion, to tender themfelves
to vote, and to enter their names by fix
- of the clock this evening; and that no
frecholder, who fhall not have tendered
himfelf, and entered his name with the
fheriff’s fworn clerks by that time, can be
received to vote at this cleCtion. And that
the poll will be finally clofed as foon as
fuch freeholders, whofe names fhall have’
been fo entered, fhall have been polled.

(Signed) Urper Ossory.

ONGLEY.
St. A. ST. Jonm

- Accordingly,atfixo 'clock the poll was clofs
ed,withan adJoumment of the county eourt
to monday the 19th, in order to confider
the rights of the votes tendered before fix
and not then accepted for want of time,

10
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t6 difcufs the votes queried diiring the polly
and to taft up the numbers. - But: two of
the “petitioner’s agents fwore, that- they did -
not underftand ‘the adjournment tor have E
been made with this reftri€tion. < .
““In the firft days of the poll ‘there was
great confufion in' the “admiffion of ‘the
votesd] but afterwards i degreeof reg\ila- .
rity was eftablified.- - Counfel attended:for
Boﬂi“partles dirring the whole poll, and it
&:ﬁmctb be arulerat faft; that every point
m dlfpute’ requmng ‘Y Theriff’s *decifion,
~ fhould:be foimally: méiioned to him by

them, orfiby the candidates themfelves. ‘
Two or three days before the ‘17th, it of«
tcri\hdﬁpened that hot more than one voter
polled'ini the courfe of an hour. Jtwas'a
Tule, that evéry obje@ion to a.voter fhould
‘be madewhen he was at the place of palling.
‘When the Theriff finally declared the num-.
‘bers polled, and the names of the fuccefs-
ful'candidates;, a fcrutiny. was demanded on
. the paft of the petitioner, and formally re-
fufed by the fheriff.
+ The gentleman who: attended the- elec-
-tion as counfel to’ the fheriff, being exa-
Aa ~mined
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mined befors the Committee, faid, he eon<
fidered the poll as finally clofed at fix on
the famrday ; and that the adjournment
was for - the above-mentioned pumfa
only.

. The following qunﬁmu were mcn-
tioned on the part of the fitting membher,
as inftances of the rules obferved by the
ﬁmnﬁ'mthecondu& OfﬁWF‘lq oL

One Boll came to vote. for Lo;d Oﬂbr]
and Mr. $t. John, and was objedied th o0
" account of a defec in. the afiefiment of the
land-tax refpeSting. his frechold; aftsr
hearing both parties, the fheriff being of
opinjon that he was not properly afiefeds -
 rejefted his vote.  Op a fubfoguent day of
the poll, a friend of Lord Offory’s profinced
 to the theriff another duplicate of the land- -
tax affeflment, containing 3 different de-
{cription of Boll’s freehald, and defired the
fheriff then to receive his vote, if he thought
him properly affefled: The fherff (i. e
his counfel) thought the ¢ntry in this du+
plicate proper, and the voter thereby pro-
perly affefled, and told Lord Offory fo, but
faid “ he could not, conﬁﬁently with the

° rules
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ulcs uniformly obferved in the-poll; revive
a-queftion before decided upox hearing the
parties,” and therefore again rejectad the
sate. The fame gestiprmn faiddn his.evi-
denre, that his had acdgulyt of Boll'snght
t0. yote; dccanding -to-tbe laft duplicate of
the affefilment, and that if this had been
dhewn him at firft, - there would have been
110 queftion about it. On the 1gyth the
€ame vote was again brought -forward, in
erder to have his name entered in the poll-
Book, as a vote tendered, with' the names
f the eandidates for whom he would have
veotéd ; but this too was refufed, with a
secommendation to have it edtered in the

':s~check-'b66k, as’the fitter place.
" Phé fame gentleman jnformed the Com-
mittée, that during the polf many votes
en both fides were rejefted, becaufe the
theriff refufed to enter upon ¢ the queftions
a'fecond time ; and, 1 partxcular, en mon-
day the 1gth, the gueftion, < whether it’
had- been confidered before,” having ocr
curred upon a vote referved from faturday,
one of the poll-clerks was fent for inte
the country, in order to afcertajn this faét;
Aa2 upon.
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upon his evidenice that the vote had been
conﬁdcred‘ before, }t was mmedlatcly re-
IL As-ta° Lugfdens vote. He
voted. on the firk day of the poll : Evi-
dence. was given to prove, that the check-
boaks of both parties agreed in entering his
" wote for Ongley, and not for<St. John, as
entered by the poll-clerk; .that his.inten-
tions* before the poll, and after, were in
favour of .Lord Ongley, en; political
grounds ; that after the poll he faid * he
had voted-for him; that the miftake of the
clerk . was difcovered- two' days after by
Lord Ongley’s friends, and that -Mr. St.
John’s check-book was refufed to their re-
queft of infpe@ing it. ‘The voter himfelf
was not called as a witnefs, but the counfel
“for the petitioner faid, he. was attending,
that the fitting member’s counfel might ex-
amine him if they thought proper ; that

* The counfel for the petitioner, when they pro-
‘duced this evidence, faid, they were fenfible that this fort
of evidence was liable to fufpicions, and ought to be
received with great caution ; but that they hoped they
had laid a proper ground for the admxﬂion of it, by the
attendant circamhftances.

- they
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they had reafons for thinking it 1mpr0pcr'.
evidence on théir part.” -

" UL As to the means purfued for ‘rec~
tifying the miftake. Witneffes proved, that
when the miftake was difcovered by the -
petitipner s agent, a memorandum of it was
made “in his check-book; that the poll-
clerk was informed of it in a general con-

»verfanon, or rather a]tercatlon, in one of
the booths, in which fomebody prefent pro-
pofed a reference to the theriff ort the” fub-
jed, the clerk himfelf bemg willing to
have made his book” agrée with both the
check-books. Lord Ongley applied, during
the poll, for leave to infpet the poll-book
of this hundred for 'a particular purpofe,
(not naming it) which was refufed by the
fheriff. An agent of Lord Ongley’s’ fwore

- that he avoided bringing the xafe forward
durifig the poll, that he might not inter-
rupt the other bufinefs, but that lie believ-
ed he mentioned it to the fHerifi®s-counfel

~ (who for-thefe purpofes. was confidered as
the fheriff) on the friday or faturday, as a

matter intended to be brought - forward for
his” conf deration: ©/On- the' mofiday, - the

o Aaj . yoter
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voter having been fent for, came to Bedford,
and he and other witnefles to fubftantiate
his vote, were there in readinefs to give
evidence to the fheriff for that purpofe.
On monday the parties met at the fhire-
hall, and went through the bufinefs of the
votes adjourned over from faturday,andthofé
queried ; this lafted till near three o’cleck,
and then they agreed to retire in a fmall
party of chofen friends of each candidate,
into the grand jugy chamber in order to
caft up the poll. This was the period
abovit. whick there was 2 direét sontradic~
tion in the evidenée. - The counfel . to the
fheriff fwore pefitiely, . not. only that the
matter. was not thentioned to him before,
but 3ldo that the firft intimation he. receivs
ed of the miftake in: que{hon, was om this
monday after they.bad left the:Shire-hall
wheg every thing, was concluded -but:the
fumming; up.of thg.members,-and whea
they. weregoing {0 enter upon that bufinefs
in the grand jury chamber, the parties
being aflembled there and feated: a% 3 table
for -the purpofe. On the outfids of the
deor of this roem, tlus miftaks was meds
: . tianed
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tiviied o him by Lord Ongley’s agent; whe

prefed him ftrongly to corre@ the miftake;
and offdred the evidense to cortvince him

6f it: He anfweted, that the application .

wids Miadd too late, thit the fheriff hid no

to enter into the queftion or to fés

vife the poll, dfter having elofed it | and cone

dluded that it ¢tould not be done, Whilé

they were inr this converfation, they were

joined by another agent of Lord Ongley’s
who fupported the former in his applicas

tion. This éonverfation foon ending, by

the -declatation. of the fheriff’s coiinfel’s

opihion, he retirod ihte the grandsjury

room and mentioned Wwhat had pafled : the

fitting member’s counfel expreffed his dp-

probation of  the opinion given, the peti-

- fiondr’s counfel did not oppefe it;-and the
converfation flill continuing wupon - the
fubjeft betwoen him (the fhieriff’s countel)
and the petitionér’s agent, a friend of the
fitting member’s faid warmly ¢ M. Sheriff,
¥ ydu af¢ to go mnto that, I muft defire you
to hear us, as to feveral miftakes of the
fame fort againft us.” About the fame
finie -the converfation upon this miftake

Aaygy  dropped,

oo A
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dropped,. and they enteréd; upon the other
bufmeﬁs

+Lord Ongley‘s agent fworc poﬁuvcly
(béfides the .previous hotice above ftated)’
that hé mentioned this matter to ‘the fhes
viff’s counfel in the Shire-bal] before they
adjourned to the jury-chamber, and that
he had the witnefles and the voter himfelf
there ready for examination ; another.agent
i the fame intereft fwore, that at the time
ailuded to by the other, after talking: with
him upon. their defign to getLugfden’s vate
correted, hé faw him ;go up and fpeak:to

* the fheriff’s :counfel in the Shire-hall, ibut

* was:at too great a diftance urhnar whac
either of them faid.” ' :

" There was likewife a contrariety in the
eviderice of the time of the day when Lord
Ongley’s agent made 1l i ; application to the
fheriff, which left it, doubtful whether it
was between two and ‘three ‘o’clock, or
about four.* This related to the point of
time in Wthh the parties were faid to havc
ret:red mto the _]ury-chamber :

- Upon thefe fa&s, thc counfcl f01 thc

PCtlthIlC}‘ contended
That
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- “That the- error of the poli-boek was
plainly. proved ; that the application. to.
correct it was made in proper time; and
. that the fheyiff ought to have received the
- gvidenge offered to him and to havg cor-
zected the error; confequently, that the
Committee' would now do the fame, They
argued in the following manner;,
. The queftion for the decifion of the
Committee involves a mixture of fact and
law: The queftions of fact are, whether
Lugfden’s vote was falfely entered in the
book, and .whether the fheriff had .due
notice of the miftake. As to the ﬁrﬁ it
is proved that Lugfden intended to vote for
the-petitioner ; that his inclinations led him
to that fide, from: pelitical or party mo-
tives.of favour to' the particular candidate;
that. after polling, his fentiments were the
fame, and that he believed he had ferved
his party by hisvote. That he did actually
deglare his voice for the petitioner, is proved
by the concurrent teftimony of the two op-
pofite check-books, and by the petitioner’s
check-clerk who remembered the fact. If
' thc matter were at all doubtful, the fu{'pl-
cioug._
]
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¢ious refufal dfﬁﬁuﬂpeﬁoﬁdfﬁxéﬁthng
sherhber’s clicek-bbok; would be fufficient
to tum the feale. -

As to the fecond peint; thé mémorifis
dush fivade of the nfiftake at the time fhewd
a forthed defigh to redlify it, although it
tould not then be known that it would bd
fo material t6 the party: It is fair to
fumhe that Lerd Ongley’s defire to mfpe&
the poll-book, had the fime obje in view.
The poll-¢lerk, who is the flieriff’s deputy,
had fioticé of his miftake twe days after it
happehed ; he ought in duty to have rients
fioned it fo his principal, #hd thit nofieé
to the deputy was; ini point of law; & fioticé
to the principdl; at leatt for thé obijeet of
the prefent caufe, it may be fo confidered,
Thus, notice of the miftake was givers amly
m the poll, though the requeft to aler it
¢antie - ldte: this mdy be eafily de¢otiits
éd for from the hutry of the dlection, and
the necéffity of more irfiportant bufisiefs
which it would havé mteffupted.

¢ Judicis officium eﬁ, ut resg tta t:m)ora rerum
Qurere Nl

But
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- But an objection to the time of the 4ps
plication cannot be urged by the eounfel
on the other fide; confiftently with. théig
pofition ¢ that the pell-bock is conclufive
* evidence ; if {0, every day duting the ele¢s
tion was squally proper or improper; and
every application would have received- the
fame anfwer from them; becaufe the au«
thority of that book would have been as
binding on the day after the miftake, as at
the end of the poll, and would have. beeri
ufed accordingly for their deéfence, .
When the Committee confider the feve-
sal fteps taken on the part of the petitioner,
to prevent the operation of this miftake
egainft him, they will fee good reafon to
prefume in his favour; upon thofe points
in wliieh there is a contratiety in the .evis
dence, Befides the ciféumitances already
‘mentioned, the voter was fent for to Beda
- ford on monday, dnd atfended 4t the Shire-
hall with othier witriéffes : Can it be doubta
ed for what purpofe he attended ¢ The pe<
titioner’s ageht was determmed to bring
forward the queftion, and actually did fet
about it while the parties were in the hall:
; ' Is
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Xs'it probable that the end would not be
‘purfued when the  means were prepared %
Then, the manner of reje&mg the appli-
cation fhews, that the opinien was found-,.
ed more on the authority of the poll, than
the fuppofed impropriety of the time.
- If it fhould be urged, that by the peti-
tioner’s confent to the minute of the pro-
¢lamation for clofing the poll, he is effop-
ped to bring this queftion forward, it might
be anfwered, that'the words of this minute
will not bear fueh a'conftruttion. It only
provides that o Sreebolder fBould -be re-
ceived after the time limited, and declares
the conclufion of the poll to-be future and
uncertain, - the poll wiZ/ be finally
clofed, as foon, &c*.” So that in the
moft unfavourable fenfe of the proclama-
tion, the poll could not be confidered as
clofed, when the application was made. +
. 'The queftion of law is not difficult to
determine ; for if a miftake of this fort ex+
ifted, and was mentioned in proper time to
the fheniff, he was bound to have correfted

* See p. 352. it
?
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it, becaule by 1o doing only; could he maké
a return according to the tru¢ number-of
~wotes ‘received by him. There is a wide
differénce between correting the entr§* of
a'vote admitted or rejedted on a difputed
title, and that-of a- vote whofe right was
‘dlfowed;; in the former inftance the fheriff
-as judicially and his judgment is contlus
five as to the return ; butin the latter, he
a&s minifierially, his duty is to ftate ‘the
faét truly and to give effett-to it. If he
‘does not, his return is in this refpect falfe;
.and the alteration of this miftake is the only
way to make the return agree thh the
tlection. Sty
"The Committee ﬂxould conﬁder thems
felves upon this queftion, as fitting to do
_‘what the fheriff ought to have done at the
_ eletion, when the application was made to
hitn. If, therefore, he had then made the in-
quiry fuggefted to him, he muft have feen
his error and corrected it; the effeét of it~
would have been, a return of the*petitioncr;
inftead of ‘the fitting member. ‘Upon that
principle of eqmty, that what ought to
have
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have been done i to be confidered as done,
the Committes will now decide in the fame
manner. In the cale of Derby*, a qucl-
tion arols wpen the right of 8 fet of pere
fons claiming to be admitted freemen bor
fore theele@ion ; they were refufed admify
fion, and afterwards at the ¢ledtion they
votes were refuled for want of this admif
fion: Byt the Committes who tried the
caufe, being of opinion, that they ought
to have been admitted to their freedom ber
fore the election, wherchy they would have
acquired a compleat right to vote at thet
election, refolved to allow their vetes ge-
cordingly, and Mr. Coke the pstitioger
fuccecded by that refolution.

The counfel for the ﬁttmg mcmber 3.1’7
gued as following.

The evidence of the mijftake is not ﬁwh,
and fo clearly proved, 3s to intitle the couns
fel for the petitioner to argue from it as 3
fatt eftablifhed : The poll-clerk and checks
clerks, fhill rely more ypon the authority

of their books, than upon any other means

* 3 Doug. Ele&. 366, &c.
of
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“of -information ; the formes is.fwqrn, the
gehens ot and it s well knawn thain
a4 gleftions, the poll-clegk is.more exa®
than the others, who often.copy one.from
#nother, Notwithftanding thy known j na
tention and declaration of the-voter, it is
fill fair to fuppofe that in the confufion
¥ which- his vota was giveri, he may heve
 wade 3 lepfiss lingua, whish oscafioned the

~ eptry asit fiands ; fuch cireumftances have

aften happened; and it sppears that the dife

. oder 3t the poll was, fo. groat Aonuzhe,ﬁrit '

day of the gledtion, that 3 man of good
waderftanding . might eafily have forgor
pimflf in fuch a foepe. The - peculiar

Bate of this caufe would warrant the Com-

mittee in making thjs fuppoﬁtmn in.g

deubtful cafe, in order to.{upport 2 puhhc

offiser in an at of duty.. .

. But ﬁ;ppoﬁng the Committee to bc pcr-

’ {uaded of the miftake as. contended for,
Ahere- are many reafons which fh,ould n-

duge them to fupport the prefent return.

‘Thefg refult from a confideration of the

.general tenor of the: :k&xon, and from the
petmqngr § cox}du& upon this fub;eét

The
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" 'The queftion has been fairly ftated as de-
pending on the time, and manner; in which
the fubjeé't was mentioned to- the theriff;
and it is agreed on both fides, that the
Committee ought to confider the queftion
as the fheriff thould have doné. As to thié
time, according to the evidence of the fhe-
riff’s counfel, who from his fituation muft
be fuppofed impartial, the miftake was
never fuggefted to him 'till the’ monday!
On thé other fide it has been contended;
(in order to obviate the effeét of this eviz
dence) that the fheriff had notide of the
- miftake two days after it was eommitted;
becaufe it was notified to his deputy - the
poll-clerk : But if the notice alluded to had
been a formal notification of the- faét, it
would not have warranted fuch a conclud
fion from it ; becaufe the eletion was cons
du&ed throughout on different principles, -
and becaufe it was not done in ‘order- to
obtain an amendment of the error by fuch
notice. ‘The only effetual notice is that
which was given in order to cure the defect,
and purfued accordingly. In fadt, the fup-
pofed notice was only a converfation among
perfons
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-perfons not authorifed by the parties for
 the purpofe, and without any view of pro=
_fecuting it; at a place where the poll-clerk
happened to be prefent:
. The reafons now oﬁ'ercd for not brmg- |
ing on the queftion fooner, are infufficient
- and contradictory y -although the party had
knowledge of the miftake; it does not
appear that any refolution was taken to
corret it during the poll. Thej would
now have the Comimittee infer that they
- had determiried upon an applicatiofi to the
theriff, and defignedly poftponed it ; but
the memorandum relied upon for, th1s is
. no more than a note or index (of which,
. no doubt, there are many on both ﬁdes)
- for future ufe upon a ferutiny, ‘which was
 talked of during the poll, and afterwards
- demanded. It cannot be believed that in
 the latter days of the poll they were afraid
. to mterrupt more urgent buﬁnefs, becaufe
- in thofe days there -were many vacant
. hours, and fometimes twenty votes was
~ the amount of a day’s poll. It was never
imentioned to the oppofite party, either as
a_fubject of converfation or of bufinefs.
‘ B'b Thefe.
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“Thefe circuinftances induce a Welief, that
“this application was a fhift in 'tHe ¥t re-
fort, when they were hard préfled at the-¢tid
of the election ; the impérance of it conld
not till then be known, nor wéte the wit-
nefles or the voter till then fent'for: Or if
it was really intended to make ¥fe of the
vote, the faét was purpofely kept “fecidt,
till it would be too late for the other: party
to have advantages of the faine foit.

The Committee, in determining upoén
the theriff’s decifion, fhould be giided by
thefe confiderations. 1. Whether he tould
have made the alteration atkéd for, ‘¢on-
fiftently with his former conduét in the
regulation of the poll. 2. Whether he
could in law revife an entry on‘the poll,
after it was c/ofed. Upon the firft queftion,
Mr. St. John contends, that the proper time
for making the alteration, was when the

~ voter was prefent: Without relying upon
the practice of this eleftion, this 1s war-
ranted by the ftatutes *, whereby the par-
ties are allowed to have infpeftors and

5‘_‘ 7-& 8 W.1II. ch. 25. and 18 Geo. I, <h. 18.
| | check- -
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~¢heck-clerks : The fatutes feem to have in

Wiew by ‘this provifien, the prevention of
~“the very difficulty that now occurs. It is

*the -duty of thefe party agents to watch

~the érrors of the poll, and to inform their
~principals ; 1f thcy neglect it, the latter
If it were not fo, to what endlefs dlﬁraéhon
~might:not the ‘fheriff be fubjetted ? Such
“tniftakes happen in the courfe of every
‘day’s-poll ; ‘before the end of the day, the
‘perfons acquainted with the tranfaction
~“miay have-left the town, and the fheriff has
no power to compel their return: It is
‘thérefore right, -upon this account, that
"there fhould be a limitation to the time of
difcuffing fuch queftions. Inanother point
-6f view it is equally juft, for a contrary

~ prattice would give great encouragement

-to the knavery of party tools, who abound
-in thefe contefts.

- The manner in which the apphcatxou
was made to the fheriff, (exclufive of the
"time) was not conformable to the regula-
“tions obferved. in the poll. It was brought
‘forward irregulasly, dy an agent, and not

. ' Bb 2 by
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by the petitioner’s counfel ; and when mefs
tioned in the counfel’s prefence, was not
taken up by him as a fubjet of argument.
From this, the fherif might well infer, that
the cafe was not deliberately brought for-
-ward, as a ferious propofal for his deci-
flon; but rather as an inftance of hardfhip*
to be regretted. i
Upon the fecond queftion, much de-
pends on the time in which the poll may
be faid to have been clofed. It is contended
for the fitting member, that this time was
when no more votes eould be received, viz.
at fix o’clock on faturday. The poll is the
numbring of the elettors according to their
voices ; in this fenfe, therefore, the poll is
concluded, when all thofe who may give
their voices are received. If the counfel for
the petitioner fay that the poll was open on
monday, for any other purpofes than thofe
referved for that day, they muft at the
fame time admit that it was epen for every
purpofe, without diftinction, and that new
votes could have been received at the time
when this application was made. ;, This po-
fitton would lead to great abfurdities, and
5 18
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is not only contrary to the general law and

pra&ice of eletions, but likewife to the

very terms under which the candidates

them{elves confented to the adjournment cf
the county-court; the po// was thereby-
clofed,the court was adjourned for the pur-

. pofes mentioned. The difcuffing of the

unaccepted votes was in fubftance the fame

bufinefs with that. of thofe queried, for

‘their names were received, but their rights

were undetermined. It may therefore be

faid, that the only bufinefs of monday was

to examine into the queries on the poll,

- and to caft up the numbers ;—a bufinefs

which perhaps never yet took place in any -
election, till after the poll was underftood -
to be clofed,

- If the Committee fhould be of this opi-
nion, the queftion:upon the #me of the
application; and the contrariety of the
evidence, will not be material. 'The peti-
_tioner’s counfel feem to rely principally
upon the application made on monday, and
to be fure they cannot ferioufly urge any
other; whether this took- place in the
Shlre-hall or at the door of the jury-

: B b 3 chamber,
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chamber, it was in either cafe. too Iate.
This, at leaft, 1sclear, that it was not till
late.in the day, when almoft all the. other
bufinefs was finifhed. But if the Com-
mittee fhould think the point of- time a
material fubject of inquiry, they ought in
juftice to give more credit to the evidence
of an indifferent perfon, acting in a. ftation
of fome profeflional refponfibility, than.to
that of an agent of one of the parties eager
in the purfuit of his object. .

Under thefe circumftances the fheriff
was juftified in refufing to enter upon a
queftion, which muft have tended to.open

the whole eletion in the period of its
conclufion. Hg muft, in the cousfe of
equal juftice, have attended to the like ap-
plication at that time threatened from the
fitting member ; this would have led to
others, thofe again to new difcoveries, and
thus the parties, without mtendmglt would
have found themfelves in the midft of a
fc1 utiny. What is the ufe of a {crutiny
but to correé the errors of apoll? A fcru-
tiny was the proper, and the only lawful
method for correéting fuch errors, if they
exifted.
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cxiffed. It has been faid, that the fitting
member s.cafe is founded upon pcrvertma
t;hc diftintions between a poll and.a poll-
bpok 5 byt it may with better reafon be faid,
that the argument of: the, petitioner’s cafc
confounds a poll,wnh a fcrutmy {

The Comm;ttcc having deliberated, in-
formed: the counfel that they had paffed the
1wo. followmg refolutions : .

1. “ ‘That thc application to the fheriff

« was fuch, and made in fuch time asto
“«-¢ajl- upen h;m_ to attend to it.”

2. ¢ That the fheriff ought to have taken
¢ the vote of William Lugfden from the

ppll of Mir. St. John, and added it to the
“« 9011 Of Lord Ong].ey ”

In the former part of the caufe, when
the ¢ounfel for the petitioner had finithed
their evidence. relating to the cafe of Lugf-
den, they informed the Committee, thas
with refpe@ to the other two votes men-
tioned in the petition, (the circumftances
of which, they had before mentioned in the
opemng) they could not producc evidence

Bb 4 that
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that application was made to the fheriff to
corre& thefe miftakes, before the clofe of
ihe poll; that if the Committee fhould
think proper, they were prepared to prove
the miftakes of the poll-clerk, as ftated in
the petition. Hereupon the chairman
atked the counfel for the fitting member if
they chofe to offer any argument on this
. point ; to which they anfwered, that the
matter refted with the Committee. The
court was then cleared, and the Committee
deliberated. When they met next morning,
the counfel were mfol:mcd that the follow-
ing 1efolut10n

< That the counfel he admitted to pro-
““diice cv;dcnce to correct miftakes -upon
¢ the poll-book, although no™ fuch evi«
““ dence was tendered to the fheriff”
had paffed in the negative.

5
<

This refolution paffed before the counfel
for the ﬁttmg member had opened their
‘cafe in anfwer. Its effe& confined the cafe
‘on the part of the petitioner to the vote of
Lugflen only. On the other fide, they ex-
’ggeﬂ'ed a with that the Committee would
T ‘ allow
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allow them to proceed, firft and feparately,
upon that part of the fitting member’s cafe
which related to this vote, that according to
the judgment given upon that point, they
might or might not enter upon the other
points they intended to bring forward ; but
this was oppofed by the other counfel, and
not approved by the Committee, who de-
fired them to open their whole cafe, and
proceed upon it altogether, as the whole
evidence for the petitioner was now clofed.
The counfel for the fitting member did
proceed accordingly in their cafe, and ftated
that they fhould prove that four (in which
they afterwards correted themfelves and
mentioned fix) votes had been falfely en-
tered on the poll, by miftake, to their pre-
judice, in the fame manner as that of Lugf-

den for Lord Ongley. ’
After the abovementioned refolutions
relating to Lugfden were communicated to
the bar, the counfel for the fitting member
proceeded, in fupport of their café, to call
evidence to fhew, that one Thomas Eyre
whofe name was entered by the clerk -as
voting
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votmg for Lord Offory only, had. votpd for
St. John likewife.

This evidence was- objeél:ed\ tp by, the
counfel on the other fide, who, faxd, the
Taft-mentioned refolntion.of-the Committee
imported that it ought firfk to be mads apr
pear, that the cafe had: heen, menfioned to
the theriff during the poll.

The counfel for the fitting_ rxunber fa;d,
they could pot- prove. that notice of the
miftake had been. given to. the. fheniff, but
they.contended,

"That they had a'nght, notwithftanding,
to enter upon this cafe now ; that the re-
folgtion alluded to was formed by the. Com,
mittee ex parte, upon the cafe of the petis
tioner only, occafioned by a requeft from
his; counfel for the Committee’s diretions,
astotheirown mode of procegding ; without
heaiing them, and without any intimation
from. the Committee that any xefolution
was, in_contemplagion which would be
binding upon the fitting member. He
would, indeed, be.in a ftrange fituation, if
he fhould not be allowed the fam¢ meags

for
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for his defence as had been employed
againft him. .

In the former argument the opinion
ofi the Houfe had been prefled upon them,
and therefore they reminded the Commit-
tee, that when St, John’s petition had been
prefented to the Houfe, it was rejected there
upon the ground that he would have the
benefit of it before the Committee, as a
matter of courfe ; They faid it was agreed,
That the committee were to decide as the
thenff ought to have done ; and if he had
thought himfelf competent to receive the
application madg by’ the ,'pctitioner, the
fitting member might have had an oppor-
tunity of bringing forward fimilar cafes for
his confideration ; but having done other-
- wife, it would have been abfurd for the fit-
ting member to have offered any evidence
to-him of a miftake, at the fame time that
he denied his authority tg correét it; or to
have produced witnefles, who, as he eon- .
tended, ought not to be heard ; and it was
ufelefs when the. majority was declared to.
be in his favour; That the Committee .
mutt in juftice prefume, that Mr. St. John -

2 knew



380 CASE YV,

knew the circumftances of his cafe and

would have done what his fituation would

have required of him, if the fheriff had de-

cided the contrary to what he did; and

therefore they would not . interpret their

refolution fo as to deprive him now of a

defence, which he could not and ought not
to have made before, '

"The counfel for the petitioner faid,

' That all they contended for was an equal
meafure of juftice, that one party might
not have an advantage which had been re-
fufed to the other ; That it was inconfiftent
in thofe who admitted that the Committee
were to do what the fheriff ought to have
done, to prefs them to receive evidence
which they did not offer to the fheriff:
The Committee had decided what the
theriff ought to have done, and that judg-
ment ought not to be impeached ; 7ow the
queftion is, what the party ought to have
done ; — Having neglected to proffer the
evidence to the fheriff, he is precluded from
doing it now by the refolution of the court,
which certainly has-in terms a reference to

both

\
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both parties ; That it could not be faid to
have been made, without hearing the
counfel for the fitting member, becaufe
they had been formally afked, whether they
defired to fpeak upon the queftion, and de-
clined it ; nor was there any peculiar hard-
- {hip falling upon the fitting member, in
being reftrained from going into the merits
of the caufe (which this cafeled to) upona
queftion of the return only. As to the
arguments which are faid to have been ufed
in the Houfe, they could not anticipate the
judgment of the Committee upon their
own method of proceeding; but M. St,
John’s petition had been rejeCted * there,
conformably to the rules of the Houfe,
which never receives petitions from fitting
members on their own eletions.

When the Committe¢ met on the day
following, the counfel were informed that
the following refolution

¢ That the counfel be admitted to

« produce evidence relative to Thomas

¢« Eyre.”
had been negatived.

# It was withdrawn, not rejeGted, See p. 326.
Here-
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Hereupon the counfel- for the “fittirg
member propofed to enter ‘upon the evi- -
dence of a miftake in the poll-book, which
they faid was not within the reftritions
laid down by the Committee. This was
the cafe of one Edward Bennet, who had
voted for Ofory and St. Jobn; but in the -
poll-book his vote was entered for Offory
only. The gentleman who fpoke the words
ftated in p. 359. to the theriff, when the
cafe of Lugfden was preffed upon him in
the grand-juty chamber, had this miftake
particularly in view at the time when he
fpoke. He had heard of other miftakes of
the fame fort, but at that time knew the
circumftances only of this.

The counfel faid, that as the fitting
member would certainly have offered evi-
dence of this miftake to the fheriff, if he
had inquired into the other, they now
claimed a right, confiftent with the rule of
the Committee, to produce fuch evidence
to them, in order to obtain the neceffary
correCtion of the poll. They admitted
that both the check-books agreed with the
poll .upon this vote. :

‘The
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- The counfel for the petitioner objetted
to any inquiry into this fuppofed miftake,
ralledging, That as all the entries of the
vote agreed, -no regular evidence of their
“error could be produced, in this ftage of
the caufe; That the ftatute allows infpec-
‘tors and check-clerks for the purpofe of
‘re&ifying miftakes in the poll, and there-
“fote the mitakes, if any, ought to appear
by a comparifon with the check- books.
To this it was replied, That the obje@ion
“jas ‘premature, as it was founded in a
corickafion from the effe@ of the evidence,
“(of ‘which alone the Committee were to
:judge ‘when it fhould be heard) and not to
‘the-evidence itfelf, the materials of which
‘Had not been ftated : That the queftion
‘mow Wwas, whether the cafe thould be con-
- fidered, of which their could be little
*doubt -after the alteration of Lugiden’s
vote ;—As to the proofs, none had yet
“been offered.

The Committee, after deliberating on
~ “the ‘queftion, ‘Refolved,

¢ That
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¢ That the counfel be admitted to prds
duce evidence relative to Bennet’s vote.” -

The firft witnefs called was the voter
himfelf. He was objeted to by the coun-
fel for the petitioner, who argued, that
his teftimony was not competent.

* Firft, Onaccount of intereft, for althougli
the voter has no fuch pecuniary intereft as
~is the caufe of incompetency in other
courts of juftice, yet every voter is fup-
pofed to be interefted in the fupport of
the party he efpoufes; it has been often .
faid by Lord Mansfield, that queftions of
evidence always depend on the fubjett
matter to which it is applied ; fuch an
objection as this could not arife in Weft-
minfter-hall; becaufe it is peculiar to the
complicated nature of an election petition;
in which alone the cenfequences of eftas
- blithing the vote, can-.be confidered as
interefting to the voter.

Secondly, The practice 1s uniformlyin fa-
vour of the objection; The Journals do not
furnifh a fingle inftance of a voter’s being
received as a witnefs in the eircumiftanees
in which Bennet ftands ; nor can any cafe

to.
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to the contrary be produced . ﬁnce the . in-
ftitution of the new. Judlcaturc s Now,
uniform praéhce is the beft evidence of the
law. It is ufual at elections for a. voter,
whom thc fhenff. ~may havc rejc&ed to
make a formal tender:of his votes but
when the cafe comes before a Committee,
the voter is never produced to prove that
_tender, but fome indifferent perfon; the
reafon_of this may be learned from .the
rules that guide the other courts of Jufhce.
Lord Hardwicke _fald, that where there was
a great danger of perjury, if the intereft of
the witnefs were probable, it would always
lead him to allow the obje&ion to his evi-
.dence* Suppofing in this cafe; Bennet
. were in his examination to fpeak falfely,
it would be almoft impoffible to conviét
him of perjury, becaufe in defence of the
indiétment it would be urged, that if he
18 admiffible here, the evidence of the poll
and check-books united 1s not conclufive:

-~ * Perhaps the words alluded to are thofe mentioned
in the law of Nifi Prius, p. 286. ¢ — Unlefs the objec-
tion appeared to carry a ftrong danger of perjury, and
fome apparent advantage might accrue to the witnefs,
he was always inclined to let it go to the ¢radit only.”

C¢ ' The .

)
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The great value of this man’s vote to thé
fitting member, fhews what: advantage his
evidence might procure to-him; here is
therefore a temptation to perjury. -

‘Thirdly, The inference to be drawn from
the fatutes of elections, affords aftrong
argument againft this evidence, which, it is
faid, 1s to contradit the entries i all the
three books. The Legiflature, by allowing
check-books to the parties, muft mean net
only a benefit to them, but alfo to intro-
duce regularity into the poll, and thatin
cafes of doubt they are not only to rely on
the minutes of their own elerks, but like-
wife to be bound by them.

The ftatute 2 Geo. II. ch. 24. provides
very ftrictly againft bribery, and ‘the pro-
vifion is enforced by an oath; but-it might
be eafily evaded by the opportunity which
the admiffion of this evidence would give :
Corrupt the voter after the eletion to re-
tra& his vote, and no penalty will be in-
curred.

In all the cafes of amendments at law,
it is a general principle, that the amend-
ment of a written inftrument, fhould
be made from fome other written inftru-

ment
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hent of equal authority ; ‘thus, Lugfden’s
poll was amended on the authority of the
check-books ; but in’this cdfe, thefe' con-
firm the prefent ftate of the poll.
Befides the above arguments there is a
ftrong one @b snconvenienti. In a petitioh,
on the merits the inconvenience of re-
ceiving fuch evidence would be monftrous ;
it would open every .vote on the poll toa
frefh inquiry, which-in places of popular
eleCtion would render: the duty of -a Com-
mitteé almoft impracticable. :
-Thefe arguments the counfel ior the
fitting member anfwered as follows :
The ground of intereftalledged for rejet-
- ing this evidence is trifling, and not founded
en:any principle in law, or any cafe in the
"reports :: Whatever fufpicion it might raife
of the withefs’s credit, it can found no-ob-
jeCtion to his competency. The true teft
of fuch an intereft is the queftion menti-
oned by Lord Hardwicke *, “ Is he to get
or lofe by the event ?” 'The voter may have
no further concern in' the event, than a

 * Inthe cafe of the King and Bray, Hardw. Rep.
'359- ' :
: Cc2’ hundred



88 C A S E V.

hundred others who only read of it in the
public papers.

Where a right of voting is in queftion,
a voter is not allowed to give evidence;
‘but this arifes from a juft exception to his
intereft, refulting from the lofs or gain of
a perfonal right ; and each vote conftitutes
a caufe as to the individual voter, in which
~he is a party. The prefent inquiry has
nothing to do with the right of voting, and
the vote of Bennet himfelf is abfolutely -
fixed on the poll, - his right being unquef
tioned. ’

The counfel on the other fide could cite
‘no cafes in their favour, but there are two
ftrongly in point againft their argument,
which have been folemnly determined in
the King’s Bench. One is the cafe of
Mountain and Adkin, where the queftion
at the trial was, whether the plaintff or
defendant had been duly elected to a curacy
in Norwich: The defendant contended,
-that according to the agreement of the par-
-ties before the election, the right of voting,
for that time, was to be allowed to ref-
dents only, and that of thefe he had a

majority.
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majority. In order to prove this agree-
ment, he called witnefles who were refident
eletors, and the other fide objected to their
competency on account of ‘intereft : But
the judges held, that as the queftion arofe
not on the right of voting, but on the
agreement, and that being pro béc vice only,
and- the election being over, they were com-
petent witnefles, having no intereft as to.
fuch paft eletion. Lord Mansfield, in
giving his opinion, obferved, that the rule
of evidence with refpéct to competency, is
generally carried too far, and faid, he was
inclined to follow the practice of Lord
Hardwicke, who in doubtful cafes ufed to
reftrain the objetion to the credsf only (E).
The other cafe is that of the King and
Bray *, which was cited and relied upon
in the argument of the above cafe;; There
the iffue was upon the cuftom of eletting
the imayor of Tintagel, which' was faid to
be thus: The former mayor and town-
clerk choofe each an elifor, which two eli-
fors fummon a jury, who elect the new

* Hardw Rep. 358. and Raller’s Nifi pnm Iy
. 3772) 286, (laft<ult.) 290

Cc3 mayor 3
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mayor ; to prove this cuftom one of the
two elifors was called, and objeted to as -
incompetent, on account of his intereft to
- {upport his own authority. Butthe Judges '
held, that as his authority was paft, it was
no ground of objetion to his ¢ompes
tency (F).

Thefe cafes go further than it is necef-
fary to contend in the prefent argument,
and the Committee, who in this cafe are to
decide a point of general law, ought to pay
great refpect fo deClﬁOIlS made on fuch au-
thority.

As to the pra&xce alledged from the
Journals, it fhould be remembered that the
mode of examination is different in this
court, from that which formerly prevailed
in the Houfe of Commons, from whence
the practice is cited : There witneffes were
not examined on oath, and it would have
been unreafonable to have allowed fuch
evidence to be given, in contradiction to,
that which was upon oath ; but when the
witneﬂés fpeak upon oath, that reafon ex-
- zﬁlgmlonger The other part of the ar-

? @t=-n from the danger ofpegury,‘
and
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and profpet of advantage, proves too
much; it.would go to prevent any other

voter at the election from being examined -
on this fubje, for to all of them the fame
objetion -holds in an equal degree. A
witnefs - was never yet rejected, from an
imagined difficulty in convicting him of
perjury if he fhould fpeak falfe ; where any
fuch circumftances appear, it may perhaps
. raife an objection to. his credit, but na

further. _

The conclufion attempted to he drawn
from the ftatute 18 Geo. II. ch, 18. is
merely fpeculative ; it is more confonant to
the gengral proyifions. of that ftatute, con-
fidering the mifchief it was intended to
prevent, to fuppofe that the ufe of check-
books is to controll the. fheriff, or “his de-
puties, without any particular view to the
contingent difputes of the parues ‘The
argument upon the bribery a&, is not only
as applicable to every other voter as to
. Bennet, but it is denied to be a juft notion
of the law; it certainly is éribery at com-
mon law, and punifhable by fine and im-
Cc 4 ~ prifon-
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prifonment, to corrupt a voter after an
election for the purpofe de('cnbed

~ The fuppofed i inconvenience of admit-
tmg this ewdence, cannot, thh any pro-
priety, be urged agamf’c the ﬁttlng mem-
ber, who refifted this fort of inquiry, be-
. fore it was authorifed by hlS Judgcs, and
brought mto ufe by his opponent ’

The Committee having deliberated on
the queftion, Refolved,
"* " <t That the evidence of Edward Ben-
« net be not admltted v

After the chairman had communicated
thls refolution to the parties, the ﬁttmg
member’ s counfel ' propofed to call evi:
dence to ‘prove the ¢afe of Lavender Boll,
in order to prevail upon the Committee to
add his vote to theif poll. The circum-
ftances of it had been related in the former
part of the caufe, as part of the fitting
member’s evidence upon Lugfden’s vote *.

* See p. 354
o The
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The counfel for the petitioner objected
to any mquu'y into this cafe; They faid,
it could not be done without confounding
the diftin€Hon between the merits and the
return, for that it related to the merits of the
elettion ; That the fheriff, as returning of-
ficer, exercifes both a judicial and a mini-
fterial fun&ion ¥; in the former character,
he determines upon the rights of the elec-
tors, in the latter he receives their votes and
returns the writs ; this minifterial conduét
therefdrg, may be, and generally 1s' con-
neéted with the return only; but to revife
épy part of his judicial capacity,is to enter °
in‘to the ‘merits. The return may be good,

* Judge Blackftone gives the following defcription
of the theriff’s power and duty, ¢ Thefe are, either as
< 2 judge, as the keeper of the King’s peace, as a mi-
 nifferial officer of the Juperior courts of Juﬁlce, or as
« the King’s bailiff.

«¢ In his judicial capacity he is to hear and determine
¢ all caufes of 40s. value in his county-court;—He is
¢ likewile to decide the eletions of knights of the
¢ fhire,———of coroners, and of verderors; to judge
¢« of the qualification of voters, and to return‘{uch as
< he fhall determine to be duly ele&ed.

.. As_the keeper of the ngs peace, &c.” See
H COmm 343

although
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+ although. he was palpably wrong in judge
ment upon the queftions before him; but
a failure in his minifterial duty generally
occafions a bad return. Thus in Lugf
den’s cafe, the fheriff had nothing to do
but to enter an ele@or’s vote, which hav-
ing not done, and when informed of his
error, ftill refufing, the Committec amend-
ed it ; becaufe the return could not corre+
fpond with the eleftion while this miftake

ftood. But in the prefent cafe the return
may correfpond with the eleCtion, becaufe
no vote was admitted. Perhaps the fheriff
may have erred in his judgment, but fill,
he having jurifdi€tion, his decifion is bind+
ing as to the return, whichis hisown a¢t;
whereas in Lugf{den’s cafe, the Committes
have determined that he had no authority
knowingly to enter a vote for one candi~
date, that was given for another, becaufe
he thereby occafions a falfe return.

‘That even if the Committee were not to
follow this diftin¢tion, they would fee good
reafon to approve the fheriff’s decifion upon
the queftion before him, according to the
principles which are eftablifhed in granting

- new
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new tnals in- Weftminfter-hall ; That the
cafe before the fheriff refembled an appli-
cation for a new trial in order to admit
frefh evidence, which the judges never al-
low, unlefs it appears that the party could
not have obtained fuch additional evidence
on the former trial: That if an applica-
tion were to be made in the King’s Bench
on the ground now laid before the Com-
mittee, it would be refufed, becaufe the
new evidence exifted and was forth-coming
at the firft trial, if the party had ufed due
diligence to obtain it; the parties were in-
titled to infpe@ and have copies of the
land-tax afleflments, and Mr. St. John
might have produced the right duplicate
when the vote firft became the fubject of
inquiry before the fheriff.

The counfel for the fitting member con-
tended,

That it was impoflible to diftinguifh this
cafe from that of Lugfden ; that the refo-
lutions upon that vote diretly contradict
the pofition of the oppofite counfel, tbas
queftions on the return muft be independent of

3 the
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the exercife of the fberiffs judicial authority;
in that cafe the fheriff exercifed a judicial
authority; as to which it fignifies little, ac-
cording to the petitioner’s counfel’s own
diftin¢tion, whether it be employed upon
the right or the faft of véting; in Boll’s
cafe he did the fame: It was an error of
judgment in each, according to the former
refolutions of the Committee. The fheriff
having acted in both cafes by the fame
rule, 1t neceffarily follows, that if one may
be reviewed now, the other may likewife,
becaufe it 1s now determined " that his rule
was wrong. If fuch review fhould lead
into the merits of the eletion, the counfel
for the petitioner may thank themfelves for
it, as their example taught the way to fuch
inquiries ; but certainly Boll's cafe goes no
further than Lugfden’s. The vote of the
former was refufed though the fheriff had
no doubt of his right, becaufe he was
thought to have come too late ; that of the
latter being falfely entered, was fo conti-
nued, becaufe he too was thought to have
applied too late.  If the fheriff had no au-
thority to refufe the application for Lugf-
o den,
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den, the rejecting Boll was equally without
authority, and the return made in confe-
* quence, muft be equally defective, becaufe
_-eontrary to the namber of votes whofe
right was not doubted. :

The cafe put of a motion for a new trial
does not meet the argument for the fitting:
member, which is, that the #ria/ (if it may
- Be fo called) of Boll’s vote was continued
during the whole poll, according to Lugf-
den’s cafe, and therefore the new evidence
was tendered in time and before the final
determination ; for Whl’Ch leafon it ought
to be received now.

The Committee refolved,
s That the cafe of Boll refers to the

“ merits and not to the return.”

The counfel for the' ﬁtti,ng member,
upon being informed of this refolution
faid, that the cafe of Harrifon, which they
had likewife intended to'bring forward, and
the others, were under the fame circum-

ftances as that of Boll and therefore they-
' would



would give the Commxttee no further
trouble.

The court was then tleared, and the
Committe after deliberation determined, -
 That the fitting member was not duly
¢ returned, and, That the petitioner ougbt to
¢ bave been resurned *. '
. 'Which refolutions the chairman report-
ed to the Houfe on the fame day (1July).

The return was amended in the Houfé
on the next day, after which, the order
ufual in fuch cafes, was made; viz. 4

¢ That the honourable St. Andrew St.
¢ John, and the freeholders of the county
«¢ of Bedford, be at liberty to petition this
“ Houfe to queftion the eletion of the
“ right honourable Robert Henley Ongley;
“ Lord Ongley in the kingdom of Ireland,
* within fourteen days next, if they think
(14 ﬁt _l_ »

Mr. St. John prefented a petition ac-
¢cordingly on the feventh of July f, which

® Votes, 1 July; p. 329. + Votes,. 2 July,
p. 351 1 Votes, p. 378:
was
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swas ordered to be taken into confideration
October 12; being the day which had been
before appointed for confidering that of the
freecholders, who in the beginning of the
feflion petitioned againft the elcéhon of
Mr. St John : '

_ The appointment of a day for this pe-
tition occafioned a debate in the Houfe.
A refolution had paffed 'on the 21ft of
June, to try no more election petitions in
the feflion, after the hearing of that from
Hereford * : This period expired on the
fame day in which the Bedfordfhire return
was amended, and leave was given to Mr.
St. John to petition.

The debate was occafioned by a motion
to take his petition into confideration on
the 22d of July, feveral members con-
tending, that the peculiar hardfhip of his
cafe, intitled him to have his petition heard
in the courfe of the feffion. On the other -
fide, the foregoing refolution was held
forth as conclufive againft the motion:
"To which it was replied, that this refolu-

f Votes, p. 262.
tion
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tion related only to the petitions then de:
pending, and could not operate upon thofe
which might arife from events fubfequent
to the time of paffing it ; upon which the
- Houfe muft neceffarily exercife its difcre-
tion according to circumftances: But the
debate concluded, by referring the petition
to the day above-mentioned. :.

NOTES

o

LA



ON THE CASE OF

'BEI.DFQ‘RDS~HIRE.

PAGE 324- (A), This refolution, as fet forth in
the votes of this day, is as follows: ¢ Several
petitions, complaining ef undue eleGtions and returns,
being offcred to be prefented to the houfe,”
. ¢ Refolved,
- ¢ That whenever feveral petitions, complaining of
¢ undue eleCtions or returns of members to ferve in
¢¢ Parliament, fhall at the fame time be offered to be
$¢ prefented to the Houfe, Mr. Speaker fhall direct
s¢ {uch petitions to be all of them delivered in at the table
¢ where they fhall be claffed and read in the following
¢ order, viz. Such petitions as complain of double
¢ returns in the firft. clafs ; Such as complain of the
¢ eleGtion or return of members returned to ferve for
‘¢¢ two or more places, in the fecond clafs; Such as
¢ complain of returns only in the third clafs; And
< the refidue of the faid petitions, in the fourth clafs :
% And the names of the places to which fuch petitions
¢ (contained in the firft clafs, if more than one) fhall
¢ relate, fhall, in the firft place, be written on feveral
¢ pieces of paper of an equal fize, and the fame pieces
¢ of paper fhall be then rolled up, and put by t the clerk
Dd % intq
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¢ into a box or glafs, and then publicly drawn by the
¢¢ clerk ; and the faid petitions fhall be read in the or-
¢ der i in which the faid pames fhall be drayp: And
¢ then the like method fhall be obferved with refpc&
“ to the feveral petitions contained in the fecond, thlrd

¢ and fourth clafles refpetively.”

The firft feffion in which the flatute 10 Geo. III.
ch. 16. (called Grenville’s bill) took place, was that
wlpch began Nov. 13, 1770; but there being few clec-
tions, and {’nll fewer contefts, occafioned by the acci-
dental vacancies during a Parliament, the neceffity of
fome rcgulatxon of ele&ion petitions, did not occur
till after the general eleétion next following : But i m
the firft feflipn of the new Parhament called in 1774,
it foon appearcd neceﬂ'ary, and 'was recommendcd by the
Speaker to the Houfe, in order to avoid the confufion
which the great nuber of petitions would have created
in their procecding Accordingly, on the firft day of
_ petitions in this feflion (6 Dec. 1774) after feveral had
been read, the followmg entry appears in the Journal *;

<« And feveral other petitionis, complaining of un-
¢ due eletions and returns, being offered to be pre-
¢« fented to the Houfe at the fame time; and Mr.
¢ Speaker having recommended to the Houfe, to con-
« fider what was fit to Be done upon that and fimilar
¢ occafions, and to eftablifh fome proper order relative
¢ to the method of delxvermg in the faid pctmons,

. ¢ Refolved '

« That whenever more than one petition, complam-
« mg of an undue eleion for the fame, or for diffe-
¢ rent places, fhall at the fame time be offered to be
¢ prefented to the Houfe, Mr. Speaker fhall dire&

8

- o-

® 35 Joura. 16.
A -« fuch
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& fuch petitiops to be all of them delivered in at the -
< -table ; And the names of the counties, cities, bo-
¢ roughs, or places to which fuch petitions fhall re-
¢ late, thall be written on feveral pieces of paper of an -
¢ equal fize, and the fame pieces of paper fhall be .
¢ then rolled up, and put by the clerk into a glafs or
¢ box, and thenpublicly-drawn by the clerk ; and the -
% faid feyeral petitions fhall be read in the-order- in
¢ which the faid names fhall be drawn refpe&ively.””

This order was direCted to be followed in the next
feflion, with refpe& to renewed petitions *. g the bey
ginning of the new Parliament :q@led in: 1780, it re-
ceived a new form : The entry in the Journal4 of rhe
gth of November is as follows:* ¢~ . b, =

« Several petltlons, complaining of’ Médue 2le@idns
% and returns; being o&'ercd to. be_prefented to ’(he
« Houfe, . :
; ¢ Refolved Nemine contradicente,
“¢¢ That whenever feveral petitions, compldimiiy of
# undue eleftions or returns: of members to ferve in
¢ .Parliament, fhall, at the fame time, be offered to be
« prefented to the Houfe, Mr. Speaker fhall dire&
-« fuch petitions to be all of them delivered in at
« the table, where they fhall be clafled, and read in
¢ the following order, viz. Such petitions-as complain
& of double réturns, in the firft clafs; Such as.coma-
« plain of the eleétion or return of members returned
« to ferve for two or more places, in the fecond clafs ;
“ Ard the refidue of the faid petitions, in the third
¢ clafs: And the names of the places—&¢.” as in
the order before recited of the laft feffion. S

-

"

1 Y e

o

* 35 Journ. 407. + 38 Journ. 11,
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In the feffion next following, the fame order g%

above-mentioned pafled, confirming the former in re-
fpeét of renewed petitions ¥. Soon after the meet-
ing of the prefent Parliament, it was thought neceffary
to make 2 new fubdmﬁon in the claﬁ'es of petitions,
as before ftated.
- Thefe modes of ammgcment relste only to the or
der in which petitions are to be read, when feveral are
delivered together; the name which the Houfe may
choofe to give to the fubject of each, cannot be fuppofed
to operate further than is neceflary to dire@ their pro-
ceeding in this refpe&®; For it would be contrary tq
the words and {pisit of the ftat. 10 Geo. III. to give,
Ry thefe orders, any inftrudions of duty to the elec-
tion ('omuumcl. whofe jurifdiion over petitions is
independent of the Houfe, and conclufive upon the
queftion. Nor can it be intended for this purpofe, ag
is plain from the pradice in cafe of the delivery of one
petition only, and in the cafe of prefcntmg new peti-
tions in feffions fubfequent to the firft of a Parliament ;
in which the above orders do not operate.

I have not been able to difcover with certainty when
the Houfe began to dlﬁmomﬂl between the return and
the merits of an eleGion, in the trial of petitions : The
general order of inftructions to the old Committees of
privileges and eleftions, contained no referencc' for this
purpofe ; the only diftin&tion made in that order, was
that for giving a preference to the cafes of double re-
turns. But it has been ufual, for mare than a century:
paft, to make fpecial references of petitions to thofe
Comumittees, when the cxrcpmﬁanccs of the cafe were
thought to rcquxrc it; as in the cafe of Chthcro, in

® 38 Journ. 504.
Rad ;706,



1706, (15Journ. 232.) and the cafe of Steyning in
1711, (17 Journ. 117.) % to hear the merits of the re-
turn firft.” In the cafe of Wigan, in 1713, (17
Journ. 493.) “to examine firft into the manner of
figning the petition,” and in a great variety of cafes.
However, the former mode of referring petitions can
have no inflience upon the prefent, any more than the
foriner mode of trying them ; the Houfe then ated dife'
cretionally, now it muft follow 4 method prefcribed by
the law of the land. .

Before I quit this fubjed, it may be proper to ex-
plain how it happened; that the cafes of Pontefra® and
Ipfwich, were appointed to be heard, before thofe of
Mitchell and Downton, which were double returns:
For though there is now no order for the priority of
bearing cafes of double returns#, yet the Houfe has
followed the antient cotrfe in this refpe@ ¢ So it would
have happened in thefe two cafes, had not the parties’
themfelves intimated, that they could not be prepared
by the time intended to be fixed for the hearing of the
firft petitions of the feffion ; the parties in the two firft,
“being prepared, took their ftation of precedence, that °
no time might be loft.

P. 326. (B.) The fame opinion prevailed in the cafe
of Morpeth, in 1774: There were four candidates ;
one candidate and his friends, had prefented petitions
againft the return, for the confideration of which, &
day was appointed ; afterwards, another candidate ind
his friends, petitioned upon the merits of the eletion, ’
and thefe petitions were ordered to be taken into con-
fideration on the fame day with the former : But before

* Sce 1 Doug. Ele&. 48, 49.
Ddj , that



that day, a motion was made for feparating the claims
of the parties and their petitions, by putting off the
petitions upon the elettion to a fubfequent day; which
after a debate (and divifion on one part of the queftion)
was carried ¥, :

P. 327. (C.) When 1 heard this argument, it feem-
ed to me fallacious, and I have been confirmed in my
opinion by fubfequent refletion. The great difference
between the prefent and former jurifdiGtion and prac-
tice of the Houfe, upon thefe oecafions,: has been
flightly mentioned in p. 405. Note (A.); from this
difference it follows, that any refolution of the fort
contended for, can have no other effe& upon_ the elec-
tion Committee tham that of fhewing the opinion of
the Houfe, declared extrajudicially; - which has no
more bincing force, than a refolution of the Houfg of
‘Lords for the fame purpofe. It feems to me that no
petition ought to be referred to an election Committee,
or to occafion a ballot, but fuch as is defcribed by the
ftat. 10 Geo. III. and upon which the Houfe exercifes
no other difcretion than that which forms require ; and
likewife, that nio reference fhould be confidered by
thofe Committees as binding, but fuch as that a& makes
the foundation of their jurifdi&ion.

The Houfe itfelf appears to have confidered the fub-
je&t in this view, by a refolution in the beginning of
the Parliament of 1774, the entry of which in the
Journal is as follows : :

(An election petition being prefented) ¢« The Houfe
¢ was moved, that an a& made in the 1oth year of
¢ his prefent Majefty, intitled, < An 47 to regulate the

* 85 Journ, 61,
& trials

t
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W trials of controverted elections, or returns of members
 to ferve in Parliament,” might be read.

¢ And the fame being read accordingly,

¢ Refolv&d, ‘

~ ¢ That according to the true conftruftioh of the
¢ faid a&; whenever a petition, complaining of an
¢ undue eletion or return of a member to ferve in
¢ Parliament, fhall be offered to be prefented to the
¢ Houfe, within the time limited by the order of the
« Houfe for queftioning- the returns of members to
¢ ferve in Parliament, the faid petition fhall be deli-
¢ vered In at the table; and read; without a queftion
« being put thereon*.”

Thofe who contended for referring the petmon in
queftion, for the purpofe mentioned, would perhaps in
the event have been deceived in their expe@ations. This
Committee in fact rejected two points of Lord Ong-
ley’s petition. By the refolution ftated in p. 376. it
\appears, that they muft have judged of their compe-
tency to enter upon thofe parts of it, though the Houfe
had referred to them the whole petition as againt the
return only. “This power is a neceflary confequence of
. the jurifdiGtion. The firft argument in the caufe; on
the part of the fitting member, had very mucb the ap-
pearance of a plea to the jurifdiction, founded in the
impropriety of the refolution of the Houfe; but it was
not on that account difcountenanced by the Coms
mittee : Nor does it at all follow from their decifion,
that they were guided to it, by the vote of preju+
dication in the Houfe.

The Houfe formerly equld; and often did, refer
parts of petitions to the Committees of privileges and

® ® See 35 Journ, 10+

Ddg \ cle&ions ;
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eleGions ; but they cannot follow this courfe now:
When an eleClion petition is read, a day muft be ap-
pointed for ballotting for the felet committee to-try
it. This inftance alone is fufficient to illuftrate the
. obfervation above made, that the power I am con-
tending for is a neceflary confequence of the new
jurifdiion.

. The argument ufed by the counfel for the petitioner
in p. 337. ¢ that the oath binds them to try the matter
of the petition,’ is, in the fénfe in which they urged
it; equally applicable to juries, when fworn to try the
iffue 5 who, notwithftanding; are very well fatisfied
with the difcharge of their duty, when they give them-
felves no ¢oncern about the iffue, if the judge thould
- inform them that in law they ought not to try it. But
it feems to me, that according to the true conftru&tion
of the oath, the petition would be tried, and the duty
would be fully difcharged, confcientioufty as well as
legally, by declining to enter upon the matter of a pe-
tition, if the members fhould be of opinion that it was
not in point of law fit for their confideration.

‘P. 334 (D.} By the third feiom of ‘ftat. » and 8
Will/ IIL ch. 25. It is ena&ed, That in cafe a poll .
fhall be required ata eounty eletion, < the theriff; or,
in his abfence, his underfheriff with fuch others as fhall
be deputed by him, fhall forthwith there proceed to
take the faid poll, in fome open or public place or places,
by the fame fheriff, or his underfheriff as aforefaid in
his abfence, or others as aforefaid, appointed for the
taking thereof. And for the more due and orderly pro-
ceeding in the faid poll, -the faid fheriff, or, in his abs
fence his undetfheriff or fuch as he fhall depute, fhalf

4 o appoint
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appoint fuch number of clerks as to him fhall feem meet
and convenients for taking thercof i Which clerks fhall
all take the faid poll in the prefenice of the faid fheriffy
or his underfheriff, or fuch as he fhall.depute. And
before they begin to take the faid poll, every clerk fo
appointed; fhall by the faid fheriff, or his underfheriff’
as aforefaid, bé fworn truly and indifferently to take the
fame. poll, and to fet down the names of each freeholder;
and the place of his freehold, and-for whom he fhal
poll; and to poll no. frecholder who is not fworn, if fo
required by the candidates or any of them: (which
oath of the faid elerks, the faid fheriff, or his under-
fheriff, or fuch as he ‘fhall depute, are hereby impow-
ered to adminifter] -And the fheriff, «or in his abfeneé
his underfheriff gs aforefaid, thall appoint for each cans
didate fuch one petfon as fhall be nominated to him by
each candidate, to be-infpectors of every clerk who
thall be appointed for.taking the poll.” .

This provifion is enforced by the feventh fetion of
18 Geo. II. ch. 18. which requires a ‘cértain number
of booths to be ere@ed for taking the elettion; and by
fe&. 9. “ The fheriff, or in his abfence, &e. {as beforej
fhall allow a cheque-book for every poll-book, for each
candidate, to be kept by their refpeltive infpeQors, at
every place where the poll fhall be taken or carried on.”

P. 389. (E.) This cafe was determined in Michael-
mas term; $783. The claims of the parties had been di-
rected by the court, tb be tried upon the iffue, * #hich
of them had been duly elecied;” At the ttial, the deferts
dant admitted, that, in fa&t, a majority had ele@ed the
plaintiff; but contended, that; according to an agree-
ment of the parties hefore the eleétion, the right of

A voting
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voting was confidered for that time, to be in refidents
only, and that of them he had a majority. The judge
dejeCed the defendant’s witnefles as incompetent from
intéreft; but on a tnotion for a mew tfial in the court of
King’s Bencli againft the judge’s decifion, all thé
Judges there agreed (though they differed upon other
confiderations, as to the propriety of granting a new
trial) that the witnefles were competent; that, the
¢le@tion being over, and the¢ agre¢ment pre hdc vice
only, they had no intereft but fuch as related to their
future right on another ele@ion; with whicli their paﬂ:
right had no connection.

The counfel who fupported this fide of the quc{hon?,
relied upon the cafe of the King and Bray, which they
¢ited from the law of Nifi Prius®. Mz. Juftice Buller
in delivering his opinion, faid; € The rule laid down
by Lord Hardwicke, in that cafey fhould be always fol
lowed, viz. Thdt if the intercft be doubtful; the objec-

_tion goes to the éredit only ; and this rule extends to all
‘cafes, where it is urnicertain whether there is an inté:
reft.” Mr. Juftice Afhhurft who had tried the caufe,
retra@ed his former opinion. Lord Mansfield faid,
¢ Competency in our law has been carried to an ex-
travagant length; as in the cafes of commoners and
others, where the intereft is hardly difcernible : I would
not draw this line tighter, but incline to the rule of
Lord Hardwicke

The words of Lord Hardwicke, ftated in the book
above referred to are thefe, < In doubtful cafes, he faid;
it was his cuftom to admit the evidence, and to give
fuch direQions to the jury as the nature of the cafe
mlght require,”

® Edit. 3772, p. 286, )
P. 390.
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P. 390. (F.) Lord Hardwicke, in p. 360. of the Re-
ports of Cafes in his time, fays, (after diftinguifhing be-
tween an office and an authority in the Elifor’s cafe)
¢ I know no inftance, where a man by having a bare
authority, which gives him no intereft, will be hindred
from being a witnefs, if he is not a party in the caufe;
o a bailiff who executed a writ may be a witnefs, if he
is not a party; but an office always gives an intereft.—,
If we fhould allow of fuch do&rine, (i. e. that the being
Jubjeét to an information affeled the witnefs's competency)
it would go too far ; for it is daily experience, that per-
fons who have executed offices in corporations, when
that office has been afterwards called in queftion, have
been allowed as witnefles to prove, if it depends on
cuftom, what has been ufually done ; Yet they are liable

to informations in quo warranto, if the cuftem fhould
not warrant the officem——.”
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The Committee was chofen on Thurfday, the ift of
July, and confifted of the following Members ;

Sir Herbert Mackworth, Bart, Chairman.
Robert Smith, Efqg; .

Lord Milford.

James Amyatt, Efq;

Sir John Trevelyan, Bart.

Sir John Jarvis, K. B.

George Jennings, Efq; -
Sir William Molefworth, Bart,
Philip York, Efq;

Daniel Pulteney, Efq;
William Pochjn, Efq;

Francis Annefley, Efg;
Thomas Aubrey, Efg;

NoOMINEE, °
Of the Petitioner,
. Sir Jofepk Mawbey, Bart. -
bt ‘ Of the S’iitinglMember, o
John Mortlock, Efq;
PETITIONER,
Sir Robert Smyth, Bart,
Sitting Mémber,
Chriftopher Potter, Efq;
CounsEr,
For the Petitioner,
" Mr. Piggott and Mr. Graham,
For the Sitting Member.
Hon. Mr. Erfkine and Mr, Mingay.



©Of the BOROUGH of
COLCHESTER,

HE petition alledged, That at the
: laft ‘eleCtion for the borough of
Colchefter, Sir Edmund Afeck, Bart..
Chriftopher Potter, Efg; and the petitioner
were condidates ; that the petitioner had .
the majority of legal votes, but that the
mayor, from partiality to Mr. Potter, ille~
. gally rejected rightful votes for the peti-
tioner, and admitted illegal votes for Mr,
Potter ; That Mr. Potter, by thefe means,
and alfo by bribery, had procured himfelf
to be unlawfully returned. ¢ And that a
“ Commiffion of bankrupt was iffued
¥ againft the faid Chriftopher Potter, on
£ the 17th of April 1783, and he was

' - ‘ 5 there-
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thereupon found and declared a bank.
rupt; and on the fecond day of the
month of May following, an affignment
of all his eftate and effets whatfoever
was made for the benefit of his credi-
tors; And that at fuch time the faid
Chriftopher Patter had no freehold eftate
whatfoever ; and from the eftate and ef-

fe&s of the faid Chriftopher Potter, the

petitioner is informed no more than two
fhillings and fix-pence in the pound has

- been paid to; his creditors ; And for thefe
. reafons ¥, the. petitioner begs leave to
.reprefent to the Houfe, that the faid

¢« Chriftopher Potter had not, at the time

<

Lo

g¢
{G
3
«©<
«

¢s

. of .the faid eletion, fuch an eftate in. law
.or equity, for his own ufe and benefit,
¢<-

of and in lands, tenements or heredita-

‘ments, as qualified him to be elected

and returned to ferve as a member for

the faid borough, accarding to the law
in that behalf made and provided, and

that the faid Chriftopher Potter was not
capable of being elected and returned 4.

. * The reader will fee in the courfe of the caufe, the
rcafon for copying this'part of the petition at length.

Votes, May 25. p. 24
! A Their
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'There is ‘no refolution of the Houfe of
Commons of the right of elettion in Col-
chefter: In the feveral controverted elec-
tions that have happened fince the year
1628, the parties have agreed upon this
pomt. The ‘entries in the Journals of .
thefe agreements were mentioned to the
Committee by the counfel : The firft is in
it Journ. 536. on 28 march 1696. < It
was agteed to bein thé fworn burgefles not
receiving alms:” On 27 january 1710-1,
in 16 Journ. 470. *— in the mayor, alder-
men, common council and burgeffes:” On
6 may, 1714. in 17 Journ. 616, *-—im
the mayor, aldermen, common council and
free-burgefles not receiving alms” (A.) No
- queftion arofein this caufe upon the right of
election.
The due election of Sir Edmund Affleck
was admitted by both parties.
The numbers on the poll for the feveral
candidates, were
For:Affleck 665
Potter 425
Smyth 416
At the eleGtion, Mr. Potter was formally
called upon to fwear to his qualification,
Ee : and
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and he delivered in a paper containing ar
affidavit of a fufficient eftate, fwvorn before
the mayor.

The counfel for the petitioner in open-
ing his cafe, ftated, That they intended to
prove that feventy three bad votes had been
admitted on Potter’s fide, and thereby to
give their client a great majority on the
poll. They faid they would forbear to
enter into particulars upon that point in
the opening, becaufe they hoped to fecure
the feat to the petitioner, by proceeding
firft of all, upon the charge in the pétition
againft the’ fitting member’s qualification; -
That in the profecution of this charge,
they fhould prove him to be incapable of
fupporting his election, after which it
would be only neceffary to difqualify fo
many of the oppofite votes, as would leave
the majority with Sir Robert Smyth. They
did not infift upon the fuppofed difqualifi-
cation by Mr. Potter’s bankruptcy; pro-
bably they were aware of a fact that was
afterwards offered to be proved on his part,
viz. That he had obtained a certificate
from his creditors before ‘the time of the

2 ~ eletion.
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cleCtion.  Therefore the argument was
confined to the ftanding -orders of "the -
Houfe of Commons, as connected with the

ftatutes of qualification. :

In order to underftand this que{hon, it
1s neceflary to ftate the ftatutes and orders
of the Houfe upon the fubject of a mem-
ber’s qualification by eftate. .

By ftat. 9 Anne, ch. 5. fet. 1. ¢ —
no perfon fhall be capzble to fit or vote as
a member of the Houfe of Commons*,”.

e ' - for

* The remainder of this feftion is fubftantially as
follows : < who fhall not have an eftate, freehold
or copyhold, for his life or greater eftate, for his own
ufe, in lands or hereditaments, clear of incumbrances,
within England or Wales, of the annual value of 600l.
above reprizes for every knight of a thire, and of 300).
above reprizes for any other member : And if any per-
fon fhall not, at the time of his eleGtion and return, be
intitled to fuch an eftate as is refpe@ively required, fuch
election and return fhall be void.” Sect. 2. excepts
from this provifion the eldeft fons of peers, and of per-
fons qualified as above to be county members. Se&.
3. excepts members for the univerfities. Se&t. 4. re-
ftrains the qualification by mortgage to certain terms.
Se& .5. & 6. prefcribe the form of an oath for afcertain-~
ing the qualification, which candidates are to take, if
required either at the eleGion or before the meeting of
Parliament, Se&. 7. impowers the returning offi=
. Ee2z cer,




420 C A S E Vi

for any. place in England or Wales, with-
out poffeffing an eftate of 6ool. a year, if
member for a county, and 3ool. a year, if
member for a town (B).
. By the ftanding orders of the Houfe for
inforcing the provifions of this ftatute, firft
o paffed in 17313-4, and made ftanding or-
ders on the 21ft of november, 1717 %,
. * Notwithftanding the oath taken by any
candldate, at or after any eletion, his quah-
fication may afterwards be examined into.”

. ¢ The perfon whofe qualification is
exprefsly objected to in any petition relat-
ing. to his elettion, fhall, within fifteen
days after the petition read, give to the
clerk of the Houfe of Commons, a paper
figned by himfelf, containing a rental, or

cer, or any two juftices, to adminifter the oath, and
requires them to certify it into the Chancery, or King's
Bench, under a penalty ;  and if any of the faid can-
<« didates or perfons propofed to be elected as aforefaid,
% fhall wilfully refufe, upon reafonable requeft to be
« made at the time of the eletion, or at any time be-
¢ fore the day upon which fuch Parliament by the writ
“ of fummons, is to meet, to take the oath hereby re-
¢ quired, then the eleftion and return of fuch candi-
s date or perfon lhall be void.”
" 18Joya. 629, _
6 | | parti<

PN
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particular of the lands, tenements, and he:
reditaments, whereby he makes out his
qualification; of which any perfon con-
cerned may have acopy.”

3. « Of fuch lands, &c. whereof the
party has not been in pofleflion for three
years before the election, he fhall alfo in-
fert, in the fame paper, from what perfon,
and by what conveyance, &c.—and the
names, &c.—”

4. ““ If any fitting member fhall think
fit to queftion the qualification of a peti-
tioner, he fhall, within fifteen days after
the petition read, leave notice thereof in
writing with the clerk ;—and the petiti-
oner fhall, within fifteen days after fuch
notice, leave with the clerk the like account
—of his qualification, as is required from
a fitting member (C).”

~ After a confiderable experience, it was
found neceffary to guard againft a method
of evading this laft order, which perhaps
had been put in pracice, by prefenting a
petition in the names of the eleéfors, and
not from the unfuccefsful candidate. The
' Houfe therefore extended their refolution
Eej to
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to-this cafe, by paffing another on the 6th

of february, 1734-5, the entry whereof is
as follows :

(1]
[{
el
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¢ The Houfe was moved, that the ftand-
ing orders of the Houfe, made the 21t
of nov. 1717, in relation to the quali-
fication of members, might be read.
The fame were read accordingly.

*“ Refolved, That on the petition of any
eleCtor or electors, for any county, city,
or place, fending members to -parlia-
ment, complaining of an undue eletion
and return, and alledging that fome
other perfon was duly elected, and ought
to have been returned ; the fitting mem-
ber fo complained of, may demand and
examine into the qualification.of fuch
perfon fo alledged to be duly elected, in
the fame manner as if {uch perfon had
himfelf petitioned *.”

This refolution was then made a ftand-

ing order,

In the year 1759, it was thought necef

fary to add further regulations by aét of
Parliament, to render the ftatute of Anne

* 22 Journ. 255.
more
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more effeCtual : This was done by flat.
33 Geo. IL ch. zo. wherein it is enacted
that all members of the Houfe of Commons
(with the former exceptions) before they
prefume to vote, or fit, in the Houlfe, fhall
- publicly deliver in at the table while the
Houfe is fitting, a fchedule of their quali-
fications, fpecifying the fituation, &c. and
" fhall take and fubfcribe an oath of the
truth of the fchedule. The oath is to be
enrolled, and the {chedule filed by the
clerk; And the election of a member not
complying with this at, or not being duly
qualified, fhall be declared void, and a new
writ fhall ifTue.

Mr. Potter had not, at the time when
this caufe came on, taken his feat in the
Houfe, nor delivered in the particular of
his qualification required by 33 Géo. II.
and the fecond ftanding order above re-
cited. ' '

The counfel for the petitioner contend-
ed, That according to the ftatutes, and or-
ders of the Houfe of Commons, the fit-
ting member was abfolutely -difgualified,
‘ : Eeg and
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and his election void; they argued in theg
following manner ;

No good reafon can be affigned for mak-
ing the fecond ftanding order, but for the
purpofe of excluding fram the Houf thofe
who fhall not comply with it; itis a juft
and neceffary conclufion, upon the legal
pnncnples of evidence, that he wha difobeys
it, is incapable of complying with it, for
want of the neceffary eftate ; it is a pre-
fumption fo ftrong, as to warrant a pro-
ceeding againft fuch member, in the fame
manner as if the fact of incapacity were
affirmatively proved.

Not knowing what ground of defencc
may be taken for the fitting member, there
is Little room for argument upon the fub-
je&, becaufe the reafoning upon the pre-
mifes, naturally and immediately leads to
the conclufion contended for. Itis hardly
neceflary, on the part of the petitioner, to
fhew any thing more than that the peti-
tion contains an exprefs obje&xon to the
fitting member’s qualification ; this is clear
upon the face of it.

~The manner in which the Houfe has,
1 feveral inftances, inforced the ftanding

order
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order againft petitioners, confirms this ar- -

gument. The mode of expreffion in this
order is the fame as in the other ; they are
both pofitive injunctions upon the parties
concerned, and therefore the breach of both,
mutft, upon the principles a,bove-mentxoned
be equally penal.

The firft cafe in which the Houfe ap~
pears to have inforced thofe orders, is that
of Honiton in 1715, the entry of which is
in thefe words ;

‘ The Houfe being acquainted, that Sir

William Courtenay, and William Yonge,“

Efq; fitting members for the borough of
Honiton, did, on 29th march laft, purfu-
ant to the refolution of this Houfe of the
23d of the fame march *, leave with
the clerk of the Houfe their demand of the
qualification of James Sheppard, Efg; wha
petitioned, complaining of an undue elec~
tion and return for the faid borough, and

-

that he had not delivered in to the clerk -

any paper of his qualification ;

* All the four refolutions had then pafled. See 1§
Journ. 20, and Note (C.)

« The
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- ¢ 'The demand of thefaid qualification was
read ; and alfo the refolution of the Houfe
of the 23d of march laft was read.. -And
the clerk being called upon, acquainted
the Houfe, That he had not received any
particular of Mr. Sheppard’s qualification.

“ Ordered, That the Committee of privi-
leges and ele@ions be difcharged from pro-
ceeding upon the petition of the fard James
Sheppard, Efq; he having negleted to
comply with the faid refolution of this
‘Houfe, in not.delivering in his qualifica-
tion within fifteen days after the demand
thereof *.” ‘

The next proceeding of this fort hap-
pened in 1717, in the cafe of Leominfter;
the Journal of the 8th of may 4 of that
year, contains an entry in the fame words
as the foregoing, with refpe& to both pe-
titioners ; ‘The precedent of Honiton was
then referred to and read to the Eoufe,
and exattly followed.

In the cafe of Shaftefbury in 1722-3 %,
the fame proceeding took place with refpect

* 18 Journ.
Journ. 130,
N to

7L t 18 Journ. 543. 1 20
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to cne of the petitioners, Mr. (afterwards -
Sir Clement) Wearg ; and the Committee
were difcharged from proceeding upon fo
much of the petition as concerned him.

- In the cafcs of Steyning in 1724-5 * —
of Minehead in 1727-8 4+ —and of Weft-
bury in 1734-5 %, the Houfe paffed the
fame refolution againft the petitioners.

The ftanding order under which thefe
proceedings were had, relates only to the
candidate petitioner ; but where the candi-
date has not petitioned, and the election
has been queftioned by the eletors only,
the Houfe has inforced the explanatory
order of 6th feb. 1734-5, in the fame
manner as the former. Soon after the
making of that order,on the 211t of the fol-
lowing march, it was put in pratice in
the cafe of Liverpool; in which the elec-
tors alone having petitioned in behalf of
their candidate, his qualification was de-
manded, and not being produged, the fame
order was made againft him as in the cafes
before cited §.

* 20 Journ. 368. + 21 Journ. 66. 1 22
Journ. 3gs. § 22 Journ. 426. S
: The
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“The proceedings here mentioned, being
againft petitioners only, it will no doubt be
urged by the oppefite counfel, that they
are not in point to the prefent cafe, and
do not bear upon a fitting member : But
although there may be no precedent in
which the order againft a fitting member
has been inforced in the fame manner as
that againft a petitioner ; yet, as the prin-
ciple of it is the fame, it muft neceffarily
have the fame effe¢t upon a cafe falling
within the terms of it, as the prefent does:
Perhaps no cafe of the fort may have hap-
pened before; No argument alone will
perfuade the -Committee that there is a
difference, unlefs -they can add to it; an
inftance in which the Houfe has put that
conftructiont upon their order. It might
be argued, that the principle is applicable
a fortiori to the cafe of fitting members ;
for it is a greater offence in any member of
a particular body to difregard its inftitu-
tions, than in ftrangers.

However, there are two cafes in the
Journals, which are applicable to the cafe
ef fitting members, and illuftrate the point

now
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how contended for: In the cafe of Wey-
mouth in 1730%*, ¢ The counfel for the
petitioner infifted, that Mr. Betts (the fit«
ting member) having not complied with
the a¢t of Parliament which requires an
oath of qualification, nor with the fanding
arder of the Houfe, which requires a parti-
- cular in writing of his qualification to be
left with the clerk of the Houfe, his elec-
tion is therefore void ; And that by confe-
quence the petitioner having the next ma-
jority on the poll, was duly elected.”

The counfel for Mr. Betts admitted the
falts, and the Committee (and afterwards
the Houfe) refolved that he was not duly
‘ele€ted. It was not neceflary to go further
in that cafe, and to feat the petitioner,
becaufe the latter did not contend (as Sir
Robert Smyth now does) that he had the
‘majority on the poll: Therefore the refo-
lution only went to a void elettion. If it
fhould be faid in anfwer to this cafe, that
it proceeds upon the farute as well as the
erder, it may be replied, that the ewidence

* 21 Journ, 574,

ftated
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ftated in the report, fhews that Mr. Betts
could not have been prefent at the elec-
tion; fo that he was not within-the pur-
view of the ftatute: Therefore the effet
of this refolutition is derived from the
ftanding order only (D).

In the cafe of Malden, in 1715 %, the
Houfe- refolved, ¢ That John Comyns,
ferjeant at law, having at the late eletion of
members to ferve in Pailiament, for the
borough of Malden, in the county of
Effex, wilfully refufed to take the.oath of
qualification as is direCted by an -at of
parliament of the gth year of the Iate
Queen Anne, intitled, ¢ An aét for fecur-
¢ ing the freedom of parliaments, by the
¢ farther qualifying the members to fit in
¢ the Houfe of Commons,’ though duly
required {o to do; and not having at any
time before the meeting of this Parliament
taken t_he faid oath ; his-election is thereby
void.” A

This cafe, it is true, proceeds altogether
upon the ftatute ; but the principle of the

* 18 Journ. r2q.

ftanding
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ftanding order, is to effeCtuate the regula-
tion of the ftatute, and in this refpect the:
fame as that of the ftatute. The only dif-;
ference between them is this; the ftatute:
prefcribes one method of afcertaining the
qualification, the ftanding order another:,.
The conclufion of both is the fame ; by re-.
fufing to take the oath, the ftatute infers
the deficiency ; the order of the Houfe in-
fers it from the neglect to deliver a rental. -
K the Committee fhould be of opinion
that the ﬁtﬁng member, after his difobe-.
dience of the order, cannot retain his feat,,
they will declare that opinion; for the pe-; -

titioner has a right to call for it.from them,

in this ftage of the caufe; betaufe it will.
follow, that the fitting member canpot
after that ftand before them, as: an oppo~
nent to the petitioner, in makmg out hig
claim ; he thereby forfeits every pretenfion.
to a feat in the Houfe upon this election,,
and confequently - ought not, to mterfc;e
with the claim of another. In thlS cafe it
will beonly neceffary for the petltloner to dxfﬁ
qualify ten votes on the part of the fitting
member, to obtam the feat; for the petl-

tioner
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tioner admits that he ought to fhew 4 mas
jority on his fide. This inquiry, it may
be faid, will be ex parte, and a hard cafe;
but it is warranted by the prattice of the
Houfe in fuch circumftances: In the cafe
of Boffiney, 18 march, 1741-2 *, the fitting
members not attending by counfel, the
Houfe allowed the petitioners to proceed in
fuch an ex parte objeCtion to the majority.
No wrong will happen to the eleSlors of
Colchefter, by this mode of proceeding, be-
caufe if the petitioner thould be feated, they
. may then, if they choofe, petition the Houfe
againft his ele€tion (E).

‘The counfel for the fitting member ars
gued in the following manner:
- The whole argument for the petitioner
is confined to the ftariding order of the
Houfe; it is therefore admitted that the
firting member has not difobeyed either of
the ftatutes ; {o far his feat is fecured by the
law of the land. In fa®, he complied
with the ftatute of Anne, by fwearing to
his qualification when requefted: The

¢ .24 Journ. 133.

ﬁato
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ftat. of Geo. II. only lays down a fule for
membe,rs; when they take their fedts; he has
not yet.taken his feat, and is therefore free
likewife from the penalty of that act.

Before the Committee can take the
courfe defired in behalf of the petitioner,
they muft be perfuaded, both thit the pe-
titioner has duly performed the part re-
quired of him in. the ftanding order, by
making an exprefs objection to the qualifi<
cation ; and alfo, that the Houfe of Com-
mons, by their own orders, can make a
difqualification not known to the law.

- Firft, the ftanding order does not attach -
upon the fitting member, for the objection
is not exprefs ; the petition does not directly
aver the incapacity, but is argumentative,
and fuppofes it by inference from the fats
alledged, viz. “ Having been a bankrupt,
and not having at that time a fufficient
eftate,—jfor thefe reafons, &c. the faid Chri-
ftopher Potter is not qualified ¥.” Now all
thefe facts may be true and yet the conclu-
fion does not follow. He was a bankrupt,

* See the petition, p. 416.

Ff and



and might riot have then had a qualifica-
tion, but he was afterwards enabled by 4
certificate to acquire fich property as gave
him a qualificatien at the ele€tion; and the
production of that cerfificate would be a
fufficient anfwer to the chaige of the pe-
tition, if it had been infifted wpon now.
The allegation ought to have been fuch,
as if true, would have convicted the fitting:
member of pefjury in his affidavit ; becaufe
that alone would prove the incapacity.
The ftanding order could not thean to
. require more of a fitting member, . than to.
difprove the petition ; therefore where the
want of eftate is charged, ‘he muft fhew
one fufficient : But it would be abfurd to '
put him to this trouble, when the charge,
if true, would not prove him deficient i
the eftate required. 'Thetrefore the fitting
member cannot be faid to have dobeyed
the ftanding order. More efpecially, the
Committee ought to put this conftrution:
upon it, when it 1s contended that the con-
trary is to have the effect of expulfion.
But, fecondly, fuppofing the fitting
member to have difobeyed ‘the ftanding
_ order,
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order, the poir contended for, will not be
tfie confequence of this conftruction, for
the Hoitfe of Comrhons cannot make a legal

difpwalification; the Legrflaturc alone can do
that.

The cafes that have been mentioned to
the Committee, do not effablifh this point;
they are all juft examiplés of practice re-
fpeiting the order they depend on, but no
more. I any one mmfdance were produced, |
in which the Houfe had inforeed the order
upon fitting members i the fame mannet,
the Committee might follow it, without
oppofition from Mr. Potter. Butitigim-
pofitble to find fuch # cafe. '

“There is a wide difference between the
two cafes : All fuitors for juffice muft ne~
eeffarily be fubjett to the rules and orders
of the ¢ourt i which they fue; its jurif-
diftion over them is abfolute. The cafes”
cited from the Journals are only illuftra-
tions of this rule, ai'd of the manner in
which thre Houfe of Commons has rejeéted
claims, that were hot regularly and juftly
made.

But a fitting member derives his place
from a power without the jurifdittion of

Ff2 ‘the
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the Houfe ;—from the original fource of
authority in his conftituents. Their elec-
tion invefts him with an office of which
nothing but the law of the land can deprive
him, and by the return he becomes legally
fixed in it. Now the argument on the
other fide tends to this: Although a man
is lawfully pofiefled of this right, has dif-
obeyed no law m acquiring it, and is duly
qualified to hold it according to the farutes,
yet it fhall be taken from him by reafon of
a conftru&ive difability, deduced from a .
rule of practice of the Houfe of Commons.
To inforce this do¢trine, would be to re-
vive the precedent of the Middlefex elec-
tion, of which the Houfe itfelf was after-
wards athamed, and by a public vote has
expunged it from the Journals®*. The
Committee therefore will not afflume a
power which the whole Houfe does mot
poflefs, and which it has never attempted
to exercife in circumftances like the prefent.

But the counfel on the other fide, not
fatisfied with the expectation of a decifion
declaring the eletion void, claim to be ad-

¥ See 38 Journ. 977. 3 May, 1782, itted
mitte
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mitted to the fitting member’s feat. Their
authorities for this point fall very fhort of
it : The cafe of Weymouth, rather leads to
a contrary conclufion, for it recites ex-
prefsty that Mr. Betts had not complied with
the flatute ; fo that he was abfolutely dif-
qualified by law. It is faid, the report
fhews he was not prefent at the poll; Beit
o : The penalty is inflicted by the ftatute,
upon a refufal to take the oath at any time
before the meeting of Parliament ; and it ap-
pears that the petitioner’s counfel objected
that Mr. Betts had not complied with the
Slatute. The evidence there produced to the
Committee, feems to have been of a requeft
made to him at his own houfe after the
ele&ion (D).

In the cafe of Malden, the quefhon arofe
entirely on the ftatute of Anne; but even -
there the caufe was regularly carried on
between the incapable candidate and the
petitioner, and the former was allowed to
maintain the merits of the ele€tion againft

- the latter ; nor did the petitioner’s counfel
“attempt to exclude him from it. Perhaps
in this refpet, the Houfe did not go far
Ffz . - enoygh;
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‘enough ;. #8r Seijeant Comyns, when the
act was read to him at the poll, before the -
election, and in the prefence of the eleftors,
refufed to comply with the aét, and to take
the oath. When the Honfe afterwards
refolved. that this was a wilful refifal (F),
“they might very juftly have feated the other -
candidate ; upon the principle, : that “the.
eletors who voted for him after this public

 refufal, knowingly threw away their votes*.

But Mr. Potter, at the eleftion complied
with the ftatute, and regularly fware to a
qualification. .

The cafe of Boffiney does not at all aﬂ'e& ,
. the prefent, becaufe the fitting members
there did not attempt to defend themielves;
the entry in the. Journal ftates exprefsly
 that they defired not to give the Houfe
| any further trouble +.” :

_ The counfel for the pctmoncr obferved
in reply,

* The petitioner was feated in this cafe; but it is

~ made doubtful by the report, whether the refolution for

&lns purpofc proceeded upon the effect of the fitting
' member’s difqualification, or upon the majority of the
petitioner’s votes.

4 Sec the begnnmngofcol 2. of p. 135 vol. 24.

That
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That the counfe] for the fitting member
had failed in eftablifhing a difference. be-
tween the cafes of fitting member and pe-
titioner, as affefted by the ftanding order ;
That they had not weakened the principle
upon which their argument for the peti-
tioner had proceeded, which was, that
the order in both cafes prefcribed a rule

v¢f evidence in aid of the regulations in -
the ftatute, by which the legiflative dif-,
qualification was to be proved. It is not
making a difqualification in one cafe,
more than in the other; for the can-
didate who is not returned, if elefted by
the majority, ,acquires the fame lawful
right, from which it is faid, nothing but
the law of the land can deprive a fitting
member: A return, difputed, does not
affe¢t the right one way or other, A re- .
folytion of the Houfe, therefore, can no
more deprive a petitioner of this right,
than a fitting member. In hoth cafes,

while the petition is depending, this right

is fub judice ; and therefore, fuppofing'the
Banding orders to be rules of practice only,
Ffg —  they
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they are equally applicable to both parties :
They are both, parts of one fyftem.

The words of the order * exprefily objeted
to” evidenﬂy mean to defcribe fuch an ob-
jection, as. muft inform the fitting member
that his qualification 4y effate, 1s difputed;
~—— to defcribe this, in contradiftin&ion
to other grounds of difqualification, by of-
fice, by minority, &c (G). Now, though
the petition here ftates a great deal more
than neceffary, it is impoffible to read it
without feeing an abfolute denial of the
fitting member's qualification &y efate, in
plain terms: It may be in part argumen-
tative, but it is alfo exprefs. 'The form of
the petition will not prevent its operation,
while it has fubftance enough.

If the juft and neceffary conclufion from
the breach of the order, be, as is contended
for by the petitioner, that the fitting mem-
ber is not duly qualified, the Committee
ought to determine his eletion to be void.
Their next inquiry muft be into the elec-
tion of the petitioner; this is a neceffary
gonfequence of fuch a decifion; for if
3 candidate has a majority of votes, his

cleGtion
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cletion can never be avoided. As tothe
argument, that a majority over Mr. Pot-
ter’s numbers, may not be a frue majority,
that can only take place as between the
eleCtors and the petitioner; Mr. Potter
cannot ufe it. ‘The eleftors may after-
wards *, if they choofe, make this objec-
tion. 'The queftion here (if the Commit-
tee fhall decide againft the fitting member)
will be the fame as if he had died. But,
at prefent, it is unneceflary to enter upon
this point,which will come to be confidered,
after the Committee fhall have formed their
opinion upon the firft,

After the Committee had deliberated,

the chairman informed the counfel that
they had

¢ Refolved, That the petition prgfented by
Sir Robert Smyth, Bart. does contain an ex-
prefs charge of want of qualification, agamﬂ '
the fitting member.”

¢ Refolved, That Chrifiopher Potter, Efg;
bas not complied with the flanding order of
the Houfe of the 21 of November 1717,
which requires, * that the perfon whofe qua-

# See Note (E), fificat
ification



442 CASE VL

¢ Lification is exprefsly objected to in any pe-
< tition relating to his eletion, fhall, within
¢ fifteen days after the petition read, give to
¢ the derk of the Houfe of Commons a
¢ paper, figned by himfelf, containing a

¢ rentalorparticular of the lands, tenements,
¢ and hereditaments, whereby he makes out
¢ his qualification.”

“ Determined, That the laft ele&xm ;f
members to ferve in parijement for the bo-
roagb of Colchefer, sn the county of Effex,
15, fo far as relates to Chry ﬂapbtr Potter, Efg;
-a void eletion.”

After thefe refolutions were communi-
cated to the bar, the counfel for the peti-
tioner refumed that part of their cafe by
which they claimed the feat for their cli-
ent; and propofed to fhew that he had a
majority over Mr. Potter, by difqualifying -
ten of his votes, which would leave the
numbers for Mr. Potter 415, for Sir Ro-
‘bert Smyth 416. They faid,

The eletion of the fitting member being
declared void, he could have no pretence
to maintain his ftation in the Committee,
in oppoﬁtlon to the petitioner ; if that

were
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were to be permitted, there would be no
difference between perfons qualified and
difqualified, and the difficulty of oppofing
an incapable perfon would be the fame as
if the moft capable had ftood in the fame
place. If the obje&ion to the fitting mem-
ber had never been made, the utmoft pri-
vilege of his fituation would not have
enabled him to do more than is now con-
tended for in-his behalf, after his incapa~
city is recorded.
The effect of the Comm_n,ttee s decifion,
« 18 to put the fitting member in the fame
fituation with refpect to the petitioner, as
if he were outlawed or dead ; and it would
be unreafonable to allow a perfon in that
charalter, to carry on a caufe in which he
can have no intereft (I). The only cha-
rafter in which he ought to appear before
the Committee is annihilated ; to allow of
his remaining in the caufe, is to inveft him
with a new one, for the fole purpofc of op-
pofing the petitioner.
- It may be faid, to be a hard cafe upon
the eleors, but if they will make their
reprefentative one who is upworthy of the
3 place,
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place, they muft fuffer for their folly.
The cafe of Bofliney has been mentioned,
upon which it has been obferved, that the-
fitting members did not conteft the point;
‘but nothing of this appears, till affer the
Houfe had allowed the petitioners to go
-through their whole cafe ex parte: It is
therefore a precedent to warrant this pro-
ceeding,  In the cafe of Callington, 17
feb. 1772 %, the petitioner having died af-
ter prefenting his petition, and before the
time appointed for the hearing, the Houfe
difcharged the order for hearing it’; thereby
1n effect adjudging the fitting member duly
elected : In this there was the fame difre-
gard of the electors which has been im-
puted to the prefent claim, where mere ac-
cident, and no default of theirs, prevented
the inquiry into the eletion.
~ The counfel for the fitting member con-
tended,

That the Committee muft, from ne-
ceffity, either admit the fitting member
-to fupport the rights of thofe elettors who
fent him to Parliament, in oppofition to
‘the petitioner, or-elfe, give the electors an

* 23 Journ. 481.
oppos-
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opportunity of exercifing their franchife
again, by the declaration of a void elec-
tion without any further proceeding.
There is no petition from thefe electors, nor
could there be one, becaufe their candidate
had fucceeded, and poffeffed the feat.

* The counfel cannot produce any inftance
from the Journals to warrant' their mode
of proceeding : It is faid, that in the cafe
of Bofliney, the proceedings were finifbed,
before it appeared that the fitting members

*did not conteft the feats ; but the only ma-
terial part of the proceedings, came after
this declaration on the part of the fitting
members. ‘The Journal ftates the evidence
on the fide of the petitioners, then ftates
that the fitting members were abfent, and
had authorized a member prefent, in their
names, to give up the point ; affer which
follow the refolutions, aéudgmg the feats
to the petitioners *. ,

The Committee cannot in juftice accede
to the petitioner’s propofition, unlefs they
fhould be of opinion that the eletors

* 24 Journ, 135. .
threw
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threw away their votes, when they gave
them to Mr. Potter : Now this is impoffi~
ble, becaufe he went through every necef
fary requifite at the eleftion, and was a
Fawful candidate; they could not forefee
that he would afterwards difvbey the order
of the Houfe, and theteby incur a duabi-
fity, ‘To anmut their votes on account of
this difability, is to make thein fuffer by «
yudgment ex poff facto. Where votes™ ate
held t6 be thrown away, it is always owing
to fome difqualification apparent at the
time, and known to the elefors; ‘whick
if they difregard, they wilfully iticar the
Iofs of their votes. This happeried ini the
cafes of Fife in 1780, and Kirkudbright
in 1781 ; and upon this principle the pe-
titioners were feated in thofe cafes (H).

The cafe of Callington does not affect
the prefent ; the whole circumftances of it
mutft be reverfed in order to fuit the peti-
‘fioner’s purpofe : If he could fhew a cafe
in which, upon the death-of a fitting mem-
ber, the houfe had allowed a petitioner to
take his feat without oppofition, it would
fupport the argument (I). But.the cafe

of
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of Callington fhews only, that upon the
death of a petitioner, his petition muft ne-
ceffarily drop with him.

On monday, July sth, the Committee
refolved,

« That theelection of Chrifiopber Potter, Ejé,
for the borough of Colchefer, baving been de-
clared void, the c?wgfel be refirained from en-
tering into any examination, relative ts -the
difgualification of votes on the poll for the fuid
borough of Colebefler.” -

On the fare day the chairman reported
to the Houfe, ¢ That the Committe had
determined——*¥*" (in the words of the res
[folution fated in p. 442), i confequence
whereof a new writ was ordered (K).

* Votes, 5 July, p. 363.°

NOTES
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AGE417. (A.) In the ele&ions in 1710 2nd

" 1714, the difpute chiefly depended upon the right
of making freemen of the borough, which in each of .
‘them occafioned refelutions from the Committees, ac-
ceded to by the Houfe, declaring to whom it belonged.

There is an entry in the Journal of 28 march,
1628, that feems to have fettled the right of eleQion,
as it is now underftood, though it has not been referred
to in any of the late contefts : It amounts only to a re-
folution of the Committee, not exprefsly confirmed by
the Houfe, and therefore is not within the meaning of
ftat. 2 Geo. II. ch. 24. f. 4. The whole of this entry
is as follows :

¢« Report made from the Committee of privileges by
¢« Mr. Hackwill.

« 1. For Colchefter : — Only one return made by
¢ the bailiffs, in which Sir Thomas Cheeke and Mr.
¢ Alford returned. That the bailiffs, aldermen, and
« common-council, confifting of 42, in an upper room
¢¢ read the writ, and there elected Sir Thomas Cheeke
& and Mr, Alford, In a lower room, the common

’ ' ¢ fort
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& fort-of burgefles in general elected Sir Thomas
¢ Checke and Sir William Mafham,—— . .

¢ That the baxhﬁ's &c. made thgnr eleéhon by pre-
€ [feription, as they now made it.—a—-—

« Againft thxs—alledged ‘that till RlCh I. fo bai-
« liffs ;—from thence till Edw. IV. no common-coun-
« cil: Then 16 appomted by a new charter, which by
« conihtutlons fithence they have increafed t0.0enn
-« Upon ‘this, the prefcnptlon holden “infufficient—
« That the Committee alfo of opinion, that the elec-
/% tion of Sir William Mafham—good ; and Sir W.
¢ Matham’s name to be put in by the bailiff, inftead of
¢ Mr. Alford.

¢ Upon queftion, Sir W, Mafham duly eleéted, and
¢« Sir W. Mafham his name to be by one of the bailiffs
“ now in town inferted in the indenture of return in
% the place of Mr. Alford: Which accordingly pre-
s« fently done at the board *.”

P. 420 (B.) According to the true fpirit of this
- ftatute, no perfon ought to have been elected, who was
out of the kingdom at the time of his eletion: At
leaft, the principal provifion of the ftatute might have
been evaded by a member’s abfence from the kingdom,
till after the meeting of Parliament. This defe& is
now remedied by the regulation of 33 Geo. II. ch. 20.
whereby the member’s oath is made a prehmmary to .
the acqulfmop of a feat in the Houfe upon his ele&tion,
The ftatute is alfo defe@ive in not requiring an oath
of the truth of thofe falts, which except certain perfons
from the neceffity of taking the oath of qualification.

‘ ~ # 1 Journ, 876.
' Gg .. P.ga1.
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P. 421. (C.) The firlt geméral eletion after the
paffing of the ftatute of Ansie, was that for the Parlia-
ment called in 3313 ; and théfe fout refolutions were
firft made in the beginning of that parliament. The
Houfe, on the third day after they had entered on pub-
Tic bufinefs, refolved to take the fiatute into confidera-
tion * ; and in 2 Committee of the whole Houfe, the
refolutions were formed, and upon report to the Houfe,
agreed to+: Another day was at the fame time ap-
pointed for a further confideration of the a&, bat no
other refolution.pafled . . In the beginning of the next
new Parliament, 1 Geo. I. the Houfe paffed the fame
refolutions again§, but they were not made {hnding
erders till 21 nov. 1717. -

P. 430. (D. ) The entry in the _Ioumal is as fol-
lows (next after the paﬂhgc recited by the counfel in
P- 429)

« To prove the demand of the oath of quahﬁcatlon,
the petitioner’s counfel called

Robert Loder, who produced a copy of ‘the demand
made by Mr. John Ward, figned by four eleCtors, viz.
John Ward and three others; and faid he believed
Mr. Betts was not at Weymouth at the time of the
election.

Fobn Savage faid he dehvered to Mr. Betts, at Ep-
Jom, a paper figned by four of the eleftors, demanding
his quahﬁcatlon, and acquainted him that i€ came from
- Mr. John Ward ; to which Mr. Betts anfwered, that
‘he never had any thmg to do with Mr. Ward, nor ever
would. " This demand the witnefs made and delivered

* 17 Journ. 482. $ b, 89, 4.91. 1 Ib, 49e.
4 18 Journ. 20. 23d March, 1f14-5.
3 ) to
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to M- Betts, the 4th of o&abery 1727: Being crofs-
examined, he faid, that Mr. Betts told him he was not
obliged ta give an anfwer: That he laid it down on the
table and did not read it mmeeas . .

The counfel for Mr. Betts admitted, that his q_uah-
fication is not fworn. to, nor a particular of it delivered;
although they-alledged, that he is. qualified; and had
ferved in. former Parliaments ; but is now grown in<
firm and not able to attend the fervice of the Houfe:
.And iafifted that the eleQors, bsing not apprized of this;
sught to have an oppartunity of making dnother choices” -

. Then follow .the-refolutions, that neither party was
duly ele@ted, and that the eleGtion was void as to Betts:

There can be little doubt, wpon this report; (from
-'the mention of Mr. Betts’s infirmity; the delivering the
demand a¢ Epfom, and the evidence of the petitiones’s
witnefs that be bekicved he was not prefent at the elec-
tion) but that the demand of the qualification was made
at Mr, Betts’s awn houfe after the eletion, according
to the argument of the counfel in-p. 4.'37.

The writs.for. this Pacliament bore ¢ on 10 aug.
and were returnable 28 nov. 1727*%. The demand
-was made on Mr. Betts 4 offober : It is very impro-
bable, that a boreugh ele&tion fhould have taken placc,
fo long after the date of the writ, :

P. 432, (E.) This is' qncﬁionable: The common
“annual order of the Houfe, that parties may petition
. ¢ within fourteen days'after any mew return fhall be
brought in,” is not confidered even to extend to the
cafe-of a detérmination upon the return only, after a
»fpecul tcfcrcnce of the Houfe for that purpoﬁ:; but 2

# See'e1 Joura, #5.-
Gga p_a.rtzcula;
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particular order is always made,for permiffion to thé elec-
“tors to queftion the ele@ion, at the time when fuch dé¢-
- termination is recorded in the Houfe; an inftance of
which may be feen in the cafe of Bedfordfhire, p. 398.
Yet, according to the equitable conftrution of that
annual order, a determination of this fort, altering the.
fheriff’s return in favour of another candidate, might
very fairly have been confidered as 2 #ew return.

] own I fee no obje&ion, upon the principles upon
which the Houfe make the particular order afluded to,
to the courfe of proceeding fuppofed by the counfel for
‘the petitioner. Where the merits of a difputed elec-
tion have not been heard, it is juft that the ele®ors
-fHould have an opportanity of queftioning it; of this
- they are-exprefsly deprived, by the partial inquiry whick
-tikes place upon the fpecial reference, and therefore
another " order becomes neceffary afterwards, exprefsly
té give it them. But it may happen, that though the
imerits of an clestion be referred to a Committee, their
decifion may be formed partially, from circumftances
extrinfic to the ele@ion, as in the cafe here contended
“for by the counfel. Infuch cafe, it would be as .rea-
“fonable to allow.the electors, the fame opportunity of
. queflioning the eleCtion afterwards,as in’ the other cafe
of the return. : '
. It is true, the Houfe never make the order for leave
- to petition, where a petition "has been referred upon
“the merits” of the ele@ion ; At leaft, they never ufed
to make it, under the old judicature. - But, it thould
be confidered, that a change has happenéd in this re-
e, by the erc@ion of the new judicature :. Former-
“ly; the Committees of eletions alted under the con-
troll of the Houfe, by whom their power of inquiry

o

~
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was either limited or extended, their praceedings were
fiable to be interrupted or dire@ed in their courfe, or.
finally to be fet afide after their conclufion.  All their
refolutions were fubje& to revifion, and thc Houfe
could carry them into effe® accordingly ; and could
“regulate its own proceedings, conformably to thofe
which had pafled in the election Committees, with lit~
tle ceremony. But it is not fo now ; the Houfe can-
not know the grounds upon which a judgment of the
fele@ Committee may have been formed, and can nei-
ther receive it in part, nor reje& it: It becomes abfo-
lute by the report to the Houfe. 1f any fupplemental
proceeding fhould be wanting, the Houfe cannot enter
upon it, without a particular application for the purs
pofe from the fele& committee, ftating their reafons.

The method which occurs to me, as likely to ob-
tain the end, if it fhould ever be thought neceflary to
allow clectors to queftion an eleGtion, after the judg-
ment given by a Committee on a petition upon the
merits, would be for the chairman to make a fpecial
report of their judgment, recommending to the Houfe
to make an order for leave to petition, for the reafons
they may think proper to give.

If in the cafe of Callington, mentioned in p 444
the ele@ors had prefented a petition to the Houfe, ftat-
ing the death of Mr, Buller, by which accident they
‘were deprived of the ordinary method of queftioning
the eletion, and therefore praying leave to petition
upon the grounds of Mr. Buller’s petition, I can hard-
ly fuppofe, that fuch an application, fairly made, would
have been rejefted.  (See the conclufion of Note (1),
inp. 457°) ‘

Gg3 Pz,
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P. 438. (F.) The decifion againft Setjeant Comyne
feems to have been a very fevere one; for there was
good reafon, upon the evidence ftated in the report, to
have believed that the demand of the qualification was
afterwards difpenfed with, by thofe who made it. (See
18 Journ. 127, 128:) But all the proceedings that I
have met with jn the Journals, both with refpe& to the
ftatute, and the ftanding orders, have been very ftrid..
Inftances of this may be feen in the cafes of Shaftefbuty,
18 Journ, 6g.— of Wendover, 22 Journ. 466, 467,
468.—and of Huntingdon, 23 Journ. 413, 414.

P. 440. (G.) The juftice of this obfervation cannot
be doubted : It is therefore remarkable, that in.the cafe
of Weymouth, the words of the petition (if filly fet
forth in the Journal) were, % That Myr. Betts is not
qualified to fit in Parliament,” witheut any. thing fur-
ther *, The counfel for the fitting member did not
obje&t to the form of the petition, on this account; but
it was not neceflary,becaufe they admitted that their client
had not complied with the a? of Parliament ; and the
breach of the ftanding order, thereby became an unne-
ceflary confideration.

But it is more remarkable, that this ebjeclion was
not taken in the cafe of Huntingdonthire (23 Journ.
403> 413, 414.) where the words of the petition were,
% That at the time of the cletion, the faid Mr. Clarke
was not gual ified according to law, to fit and wote in the
Hovfe af Commons as a knight of the fhire for the faid
county. # 1In this cafe the whole proceeding depended

* upon the ﬁandmg order, and the only queftion arofe

* See the petition, L] Journ, 47.—Tenewed, ib, 203.—and
 renewed again, ib. gg9. - ' '

- upon
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upon the rental delivered in by the fitting member in
purfuance of it.

P. 446. (H.) The cafe of Kirkudbright here al-
luded to, has been mentioned in the former part of this
book, upon a different fubjeét. (See p. 72.) Inthe
cafe of Fife, General Skene and Mr. (now Sir John)
Henderfon were candidates ; the former was returned ;
the latter petitioned, and alledged, ¢ That General
Skene the fitting member was ineligible, under the ftat,
6 Ann. ch. 7. by holding the places of Baggage-mafter
of the Forces, and Infpeétor of the roads in Scotland ;
one or both of which were new offices of profit created
fubfequent to 25 o&t. 1705: That at the eletion the
petitioner apprifed the freeholders, of General Skene’s
pofleflion of thefe places, of his confequent incapacity,
and that they would throw away their votes, if they
eleted him®.” At the meeting, General Skene
_ admitfed his holding the offices in queftion, but denied
that the difqualification created by the ftatute of Anne
attached upon either of them, becaufe they were military
offices, and old ones. He was eleGted by the majority. -
The Committee before whom the petition was tried,
being of opinion, that the novel creation of one of the
offices was notorious, and that it was within the ftatute
of Anne, held that under the circumftances before-
mentioned, the eleGtors who voted for the fitting mem-
ber had thrown away their votes, and adjudged the feat
to the petitioner, who had the minority on the poll 1.

*. See 37 Journ. 500. g Dec. 1779.
# Sce 37 Journ, 560, 561. 7 Fcb 1789.

Ggse P. 446,
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P. 446. (1.) In the cafe of Mitchell, in 1696, the
fitting member died after the eleCtion, 'and before ‘the
petition againft his eleCtion was prefented. When the

Committee of elections proceeded upon the caufe, they
made the petitioner prove, that he had given notice to

- the ele@ors in oppofition to him, of the time appointed
for trying the petition. However, nobody appearing to
fupport the ele&tion of the deceafed member, the Com-
mittee proceeded ex parte, and determined the petitioner
to be duly ele€ted. But this courfe of proceeding was dif-
liked by the Houfe ; for as foon as the chairman had
reported the cafe, a refolution immediately pafled for
recommitting the merits of the eleftion. (See 11 Journ.
603.) Upon the fecond hearing in confequence of
this refolution, the caufe of the deceafed member was
fupported before the Committee, and in conclufion
they refolved, that he had been duly ele@ted, with which
the Houfe afterwards agreed. See p. 6go. in the fame
vol.

In the cafe of Shrewfbury, in 1774, (1 Doug. Ele&.
461, 462.) Mr. Pultcney petitioned againft both fitting
members ; before the time appomted for trial, one of
them (Lord Clive) died. Mr. Pulteney afterwards
_had leave to withdraw his petition, The caufe heard

- before the Committee, was between the ele@ors and
Mr. Leighton the other fitting member, againft whom
alone they had petitioned ; but certainly, if Mr. Pul-
tency’s petition had not been withdrawn, the Com-
mittee muft have received parties to fupport Lord
Clive’s ele&ion.

In the cafe of Milborn Port, in 1708, (16 Journ,
12.) a petition was prefented and read ; after which,
the Houfe was informed that the petitioner was dead,

and
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and had intended before his death to drop the petition.
But the Houfe, even then, did not rejeét the petition,
but-ordered it to lie on the table. So in the cafe of
Callington, they did no more than difcharge the order for
taking the petition into confideration; after which, it
would have been competent, if .circumftances fhould
have made it neceffary, to have pafled a new order for
the fame purpofe.

The argument of the counfel in p. 428. ¢ that it is
a greater offence ina member than in a ftranger, to dif-
obey the orders of the Houfe,” is certainly juft; but
then it fhould be confidered that the Houfe has a con~
troll over its own Members, which it does not poffefs
over ftrangers, and can infli other punifhments upon
them for contempts, befides that of exclufion from their
feats, which fhould be ufed only in the laft refort. With
refpet to petitioners, it is perhaps the only effeCtual me-
thod to infure their obedience to the order.

P. 447. (K.) The report of this refolution occa-
fioned an irregular debate in the Houfe. Some mem-
bers pointed out its defe€t in not determining upon the '
eleQtion of the other candidates ; becaufe, though Mr.
Potter’s eleCtion was declared void, it might not be
neceflary to iffue out 2 new writ, till it was known
whether Sir Robert Smyth had been duly ele&ed, or
not ; and a member who fpoke in this debate, doubted
whether the Committee fhould not be refumed for af-
certaining this fact.

It muft be allowed, that the refolution, as reported
to the Houfe, is not in form explicit enough; but
when jt is confidered that the petition complained of
Mr. Potter’s election only, and that there could be no
queftion before the Committee but as between Sir Ro-
bert Smyth and him, there can be little doubt, but that

the
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the report of a void ele&tion as to Mr. Potter, autho.
rized the Houfe, to iffue a new writ. If the Houfe had
doubted upon the queftion, perhaps they might, under
the words of ftat. 10 Geo. IIL. ch. 16.. {. 18 *. have
directed the Committee to be refumed, for the purpofe
of making a more particular report; but this -point
may be queftionable. The methed which feems more
regular in fuch cafe, would be to order the proceedings
of the Committee to be laid before the Houfe.

In the debate upon this queftion, the cafe of St. Ives,
in 1775, was alluded to (See 2 Doug. Ele&. 398. and
35 Journ. 357.) as containing a report from the fele&
Committee, defective in the fame point as this of Col-
chefter; but it was faid, that there, the. feveral re.
folutions taken together, plainly pointed out the pro-
priety of a new writ. The petition in that cafe was
againft both fitting members; the Committee deter-
mined one to be duly eleCted, the other not, and the
ele&tion to be void ¢ with refpe&t to one of the bur-
gefles;”” whereas they ought, according to the accuf-
tomed form, to have named that one.

In the cafe of Shaftefbury, (18 Journ. 72, 74.)
which was heard at the bar of the Houfe, a defe& of
this kind having been made in the final refolutions,
there is a fpecial entry in the Journal of a'fubfequent
day, before the ordering of 2 new writ, in the following

words :
N

# ————— ¢ the Houfe on being informed of the Committee’s
determination by their chairman, fhall order the fame to be en-
tered in their Journals, and give the meceflary direGions for con-
firming or altering the return, or for the iffuing a new writ fof a
pew eleftion, or for carrying the faid determination into execution,
& the cafe may vequire” » -
“ The
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¢ The Houfe, having upon the hearing of the me-
#¢ rits of the election for the borough of Shaftefbury
s¢ - at the bar of this Houfe, upon tuefday laft,

$¢ adjudged only one burgefs to be duly elected for the
% faid borough ;

¢¢ Ordered, &ec.”

In general, there is no preface to the order of &
new writ. In the cafe of Coventry, 22 Journ. 819.
the refolution was the fame as the prefent, and the
Houfe ordered a new writ without any queftion, and
without any introductory entry to the order. But this
cafe was alfo heard before the Houfe.

The debate above-mentioned was foon concluded by
an jntimation.from the Speaker, that it was improper,
in the Houfe, to enter into a confideration of what
might have pafled in the fele& Committee ; the queftion
was then put upon a motion which had been made by the

_ chairman, for ordering a new writ in the room of Mr.
Potter, which pafled nemine contradicente.







Of the BOROUGH of
Ivelchefter, otherwife Ilchefter,

In the County of SoMERSET.



The Committee was chofen on Tuefday, the 2gth of
June, and confifted of the following Members :

John Baring Efg; Chairman.
‘Thomas Powis, Efq; }Nommeeo appointed by the Com-
Earl of Mornington. mittee, “‘“““‘ to 11 Geo. 111,

ch. 43.
Sir William Manfel, Bart.
John Langfton, Efg; . -
Philip Metcalf, Efq;
George Ofbaldifton, Efg;
Charles Lefevre, Efg;
John Moore, Efg;
Hon. Richard Howard.
Henry James Pye, Efg;
Barne Barne, Efq;
Alexander Hood, Efq;
Sir Charles Kent, Bart.
Thomas B. Parkyns, Efqs
PETITIONERS,
Sir Samuel Hannay, Bart. and John Harcoust, Efq;.
and certain Ele&ors of the Borough of Iichefter.
SittiNnc MEMBERS,
Peregrine Cuft, and Benjamin Bond Hopkins, Efqrs;
CoUNSsEL,
For the Candidates Petitioners,
Mr, Batt, and Mr. Lawrence.

For the Elettors,

Mr. Franklin,

For Myr. Cuft,

Mr. Piggott, and Mr. Partridge.
For Mr. Hopkins,
Hon. Mr, Erfkine, and Mr. G, Bond,
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HE petition of Sir Samuel Hannay
and Mr. Harcourt contained a charge
of bribery againft the fitting members,
previouily to and during the ele&ion ; and
that the returning officer had admitted
many perfons to vote for them who had no
right; by which means they had procured
- a colourable majority, and were returned
in prejudice of the petitioners, who had.
the majority of legal votes.
The petition of the eleCtors eontained
fimilar charges againft the fitting members *.

* Votes, 25 May, p. 23, 24. A
-~ - .o e . . . . e Thex'c
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There is no refolution of the Houfe af-
certaining the right of election in this bo-
rough : It has been underftood to be in the
bailiff, capital burgefles, and inhabitants,
not receiving alms *. On the prefent oc-
cafion, inbabitants were explained to be
boufbolders, legally fettled in the borough ;
in this both parties agreed.

_ ‘The numbers on the poll were,

For Cuft 95
Hopkins 89
Harcourt 70
Hannay 58

The counfel for the petitioners propofed
not only to avoid the election of the fitting
members for bribery, but alfo to difqualify
fo many of their votes on account of bribes
received by the voters, and by other objec-
tions, as would prove the legal majority to
be in favour of their clients, and give them
the feats.

The trial lafted from the joth of june,
(the day in which the caufe was opened) to

* See 14 Journ. 147. and 3 Doug. Ele@, 153, 154«
' the
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the 21t of july. The greater part of this
time was employed in hearing evidence. The
queftion confifted entirely of fact; forwhich’
reafon, and becaufe the final decifion con-
tained no opinion upon the legal effe® of
the evidence, I have not pretended to give
more thanh a general view of it.

The ground-work of the petitioners’
cafe, as related by the witnefles, was as
follows: ° ,

In oftober 1782, at which time a diffo~
lution of Parliament was expefted in many
places, a general diftribution of money was:
made to the voters on three fucceflive days,
at the Houfe of a Mr. Lockyer, a gentle-
man of great property in the borough and
its neighbourhood: The manner of doing it
was this: The voters were invited to
Lockyer’s Houfe (which was inhabited by
one of his relations) and when aflembled
in the court-yard, were admitted one by
one into the garden, by a man difguifed in
a woman’s drefs, and diretted to go to &
-window of the Houfe ; from this window,
a hand (no other part of the perfon being
vifible) diftributed to every one the fum,of
3ol. Many of the voters were Lockyer’s

Hh tenants,
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tenants, and thefe received in ftead of fo
much money, a difcharge for rent then
due, with #s much money befides as made
the whole prefent amount to 3o L;

- The diftribution on the third day was
made with more diftin&ion ; a lift of thofe
who had been omitted on the two firft, was
marked by Lockyer upon an inquiry into
their circumftances : He expunged from it
a pauper, and an excifeman, becaufe they
would have no votes, and others for diffe-
rent reafons, and the next money was given
* dccording to the lift fo corrected.

~ Befides this diftribution, fome voters who
were not mixed with the herd in the gar-
den,received letters by the poft from London
inclofing bank notes for 3ol. and others
received notes of that amount privately
from an agent of Lockyer’s and Cuft’s.
This was the principal faét of bribery :

A great deal of evidence was produced to
fhew that this diftribution of money, ac-
tually procured fuccefs to the fitting mem-
bers at ‘the laft eleCtion; from whence it
was argued, that their feats being gained by
corruption, whether zheir at or not, could
not be maintained : — To fhew Likewife

that
. 4 '
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that thefe prefents were not retrofpetive;
for paft favours in the preceding general
eleGtion, but profpective and with a view
to the next election, whenever that might
come : — Likewife to connect the fitting
members with this alledged bribery; Cuft,
by a participation in the prefents of 3ol
and Hopkins (who had nothing to do with
the borough till the week before the elec-
tion) by becoming acceffary after the fact
to all Lockyer’s conduct ; by canvaffing
upon his recommendation with his agents
and tenants, and by an avowed acquief-
cence in the effect of his money fo diftri-
buted. ,
Evidence was alfo produced to prove
perfonal alts of bribery at the time of the
election by each of the fitting members,

. It {feemed to me, that the petitioners made
no great account of any other objections to
the fitting members’ votes befides that of
bribery ; upon this fubje, their evidence
(if believed and allowed) extended to a
number more than fufficient to have re-
duced the votes for the fitting members tq

a mlnorlfy
Hhg M,
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Mr. Cuft’s defence confifted in a denial
of any participation in the prefents of 3o0l.
and in thewing that, if he were concerned
in it, it was retrofpective and not criminal ;
and that it had no effe& upon this ele@ion.

Mr. Hopkins, befides this mode of Ju{h-
ﬁcatlon, difclaimed all conne&ion with the
eondué both of Cuft and Lockyer, as far as
either nught have affected the election.

‘The Committee determined in favour of
the fitting members. Their opinion there-
fore may have been, either that the diftri-
bution of the money in 1782, under all
the c1rcumﬁances, was not bnbery, or not
fuch as to affect the election in 1784 ; or,
that the proof did not fufficiently conne&
the ﬁttmg members with the tranfactions
mentioned. They muft at the fame time
have difbelieved the ev1dence of the perfonal
ads of bnbery
' The final refolutions were reported tq
the Houfe on the 21ft of July* '

2 Votes, p. 1§5t

w When
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> When this Committée was appoint-
ed in the Houfe, the appearance of the
fitting members as feparate parties by dif-
ferent counfel, occafioned an application
from the Speaker to the counfel for the
petmonexs, to know if they objeéted to it;
the latter faid they relied upon the candour
of the other counfel, - who had alledged 2
- real feparation ofinterefts between the two
ﬁttlng members in their defence*. Ac-
cordingly they ftruck out feparately from
the lift of forty nine members in forming
the Commlttee-f~ The petitioning elecx
tors did not pretend to feparate their intes
reft from that of their candidates.

In the beginning of this caufe, the quefs
tions of evidence fo often debated in Com-
mittees where bribery- has made part of
the inquiry, refpe€ting agency f, were agi-
tated by the counfel. The. Committee
laxd down a rule upon this fubject, cons

* See 1 Doug. Elect. 86.  + According to fe&.
6. of 11 Geo. IIL. ch. 42.

-1 See the cafes of Briftol, Hindon, Shaftefburyl
Worceﬁer and Ilchefter, i in Doug Ele&.

formable
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formable to that practifed in the café of
lichefter, 3 Doug. Elet. 161-2. where the
Committee proceeded upon 4 confideration
of the praltice in many former cafes.
This rule was, upon queftions concerning:
the acts of a fuppofed agent, not to infift
upon proof of his being an agent, previous
to the inquiry into his a¢ts,
\

On the 16th of july the chairman, by
the direction of the Committee, reported to
the Houfe, that one Thomas Withy (a '
witnefs called on the part of Mr. Cuft)
" had grofsly prevaricated in giving his evi-
dence to the Committee: The Journal of
27th nov. 1775 *, was referred to by the
Houfe for a precedent, and read, and an
order pafled for committing Withy to
. Newgate 4. That precedent had been
made upon the authority of one of the
fame fort, in the cafe of Milborne Port in,
1772 1

Withy afterwards petitioned the Houfe
to forgive him, and was difcharged on the

% 25 Journ. 462. and 3 Doug. Ele&t. 166. Cafg
of lichefter. ¢+ Votes, p. 422. 1 33 Journ. 746,
a'jid;Doug. Elect. 88, B

4 | 224
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2#d of july, the day after the conclufion
of the caufe; the Houfe being informed of
his ill ftate of health, and that his life was
in danger *.

& On the 10th of july, when the peti-
tioners clofed their cafe, the counfel for
Mr. Hopkins mentioned to the Committee
a few of tlre principal circumftances of
their cafe, and afked permiffion to abfent
them{elves from the court, while Mr, Cuft’s
counfel were going through his defence,
which, they faid, had no relation to, and
could not affet Mr. Hopkins ; they ‘pro-
pofed this in order to relieve their client
from a great deal of unneceffary expence
and trouble. The counfel for the petiti-
oners objected to this propefal, as a {cheme
to obtain a partial opinion from the Com«
mittee in favour of Mr. Hopkins ; and the
Committee hereupon atked Mr. Cuft’s
counfel, if they had any obje@ion to Mr.
Hopkins’s going through his cafe firft, as
it was likely to be much fhorter than the
other; to this the counfel begged leave to

* Votes, p. 436, 460. .
decline
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declmg: anfw;nﬁg, and ngrc ¢he matter
endedy However, on the riext day, and
dufing the whole time employed in" Mr.
Cuﬁ s defence, Mr.. Hopkms, his counfel
.amd agent, did not appear in court.

I do not recollect that in any of the
ele€tion Committees, it has ever been ne-
ceflary to determine the refpetive prece-
dence of the fitting member's; it might
perhaps have been fo in this cafe, if Mr.
Hopkins had difputed Mr. Cuft’s claim of -
priority in the defence. If the queftion
were to arife, perhaps the rule of the
Houfe refpefting double returns* would
furnifh a proper guide to the decifion; by
analogy to this rule, the member firft
named in the petition fhould have the pre-
cedence. This feems a more certain me-
thod than ome I have heard fuggefted, for
ranking the parties according to the pro-
feflional rank of their counfel.

* See before p. 76.

Tuz END or tHE FIRST VOLUME,















.
- Y .
¥ .
" : . Y
L '~ 3
. » [ a .
¥ ., T
ko
. v
I e
-
‘.
L. .
.
v
.
- .
o~
-
.
.
~
. ~
. ' -
f
.






