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PREFACE.

In this edition three new leading cases have been

added, namely, on the subjects of (1) Offences against

Public Justice, (2) Carnal Knowledge of Children, (3)

Previous Convictions. A large number of other cases

have also been embodied, and the facts of the cases

generally set out more fully than in the three pre-

ceding editions. More quotations are given from the

decisions of Judges, especially in cases decided by

the Court of Crown Cases Reserved. On every

occasion when quoting from a judgment, the ipsissinia

verba of the Judge have been used ; and these judg-

ments, grave and lucid as they are, cannot be too

carefully studied by those who wish to understand the

deep-seated principles upon which the Criminal Law

of England is founded.

With certain branches of the law, such as Public

Gaming, Adulteration of Food and Drugs, and

Offences against the Licensing Laws, I have not

attempted to deal, as I consider that these special

matters scarcely come within the scope of this book,
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and also because they are treated with great minute-

ness in works devoted exclusively to each particular

subject.

The cases are arranged in the following order :

—

(1) General Principles of Criminal Law.

(2) Offences more particularly against the State,

and Offences against the Person.

(3) Offences against Property.

(4) Criminal Procedure.

I venture to express a hope that, so far as it goes,

this work may be found of some assistance to those

who are engaged in

" Mastering the lawless science of our law,

That codeless myriad of precedent,

That wilderness of single instances."

H. W.

3, Elm Court, Temple.

June, 1908.
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LEADING CASES IN THE CRIMINAL LAW.

Intention.

SHERRAS V. DE RUTZEN. (1895) [1]

[[1895] 1 Q. B. 918 ; 64 L. J. M. C. 218 ; 59 J. P. 440 ; 18 Cox,

C. C. 157.]

In this case the apiDellant was the Hcensee of a public-house,

and was convicted before a metropolitan police magistrate

under sect. 16, sub-sect. 2, of the Licensing Act, 1872, for

having unlawfully supplied liquor to a police constable on

duty without the authority of a superior officer of such

constable for so doing. It appeared that the appellant's

public-house was situated nearly opposite a police-station, and

was much frequented by the police when off duty, and that

on July 16, 1894, at about 4.40, the police constable in ques-

tion, being then on duty, entered the appellant's house and

was served with liquor by the apijellant's daughter in his

presence. Prior to entering the house the police constable

had removed his armlet ; and it was admitted that if a

police constable is not wearing his armlet, that is an indication

that he is off duty. The armlet is removed at the jwiice-

station when a constable is dismissed, and a publican seeing

the armlet off would naturally think the police constable off"

w. 1



2 INTENTION.

duty. The police constable was in the liabit of using the

appellant's house, and was well known as a customer to the

apj)ellant and his daughter. Neither the appellant nor his

daughter made any inquiry of the police constable as to

whether he was or was not on duty, but they took it for

granted that he was off duty in consequence of his armlet

being off, and served him with liquor under that belief. The

appellant and his daughter were in the habit of serving a

number of police constables in uniform with their armlets

oft", each day, and the question whether they were or were

not on duty was never asked when the armlet was seen to

be off.

The appellant appealed to quarter sessions against the

conviction, contending that in order to constitute an offence

under sect. 16, sub-sect. 2, of the Licensing Act, 1872, there

must be shown to be either knowledge that the police constable

was on duty, or an intentional abstention from ascertaining

whether he was on duty or not. The court of quarter

sessions, however, upheld the conviction, considering that

knowledge that the police constable, when served with

liquor, was on duty was not an essential ingredient of the

offence ; but stated this case for the opinion of the Court.

Day, J., said : "I am clearly of oiDinion that this conviction

ought to be quashed. The police constable comes into the

appellant's house without his armlet, and with every appear-

ance of being oft' duty. The house Mas in the immediate

neighbourhood of the police-station, and the appellant

believed, and he had very natural grounds for believing, that

the constable was off duty. In that belief he accordingly

served him with liquor. As a matter of fact the constable

was on duty ; but does that fact make the innocent act of the

appellant an offence? I do not think it does. He had no

intention to do a wrongful act ; he acted in the bond fide belief

that the constable was off duty. It seems to me that the
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coiifcention that he committed an offence is utterly erroneous.

An argument has been based on the appearance of the word
* knowingly ' in sub-sect. 1 of sect. 16, and its omission m
sub -sect. 2. In my opinion, the only effect of this is to shift

the burden of proof. In cases under sub- sect. 1 it is for the

prosecution to prove the knowledge, while in cases under

sub-sect. 2 the defendant has to prove that he did not know.

That is the only inference I draw from the insertion of the

word ' knowingly ' in the one sub-section and its omission in

tlie other. It appears to me that it would be straining the

law to say that this publican, acting as he did in the hond Jide

belief that the constable was off duty, and having reasonable

grounds for that belief, was nevertheless guilty of an offence

against the section, for which he was liable both to a penalty

and to have his licence indorsed."

Wright, J., said :
" I am of the same opinion. There are

many cases on the subject, and it is not very easy to reconcile

them. There is a presumjition that incns rea, an evil intention,

or a knowledge of the wrongfulness of the act, is an essential

ingredient in every offence ; but that presumption is liable to

be displaced either by the words of the statute creating the

offence or by the subject-matter with which it deals, and both

must be considered. (Nichols r. Hall, L. E. 8 C. P. 322.) One

of the most remarkable exceptions was in the case of bigamy.

It was held by all the judges, on the statute 1 Jac. I. c. 11,

that a man was rightly convicted of bigamy who had married

after an invalid Scotch divorce, which had been obtained in

good faith, and the validity of which he had no reason to doubt.

(Lolley's case, R. & E. 237.) Another exception, apparently

grounded on the language of a statute, is Prince's case (L. E.

2 C. C. E. 154), where it was held, by fifteen judges against

one, that a man was guilty of abduction of a girl under sixteen,

although he believed, in good faith and on reasonable grounds,

that she was over that age. Apart from isolated and extreme

1—2
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cases of this kind, the principal classes of exceptions may

perhaps be reduced to three. One is a class of acts which, in

the language of Lush, J., in Davies r. Harvey (L. E. 9 Q. B.

433), are not criminal in any real sense, but are acts which in

the public interest are prohibited under a penalty. Several

such instances are to be found in the decisions on the Revenue

Statutes, e.g. Attorney-General r. Lockwood (9 M. & W. 378),

where the innocent possession of liquorice by a beer retailer

was held an offence. So, under the Adulteration Acts, Reg. r.

Woodrow (15 M. & W. 404), as to innocent possession of adul-

terated tobacco ; Fitzpatrick r. Kelly (L. R. 8 Q. B. 337) and

Roberts r. Egerton (L. R. 9 Q. B. 494), as to the sale of adul-

terated food. So, under the Game Acts, as to the innocent

possession of game by a carrier : Rex r. Marsh (2 B. & C. 717).

So, as to the liability of a guardian of the poor whose partner,

unknown to him, supplied goods for the poor: Davies r. Harvey

(L. R. 9 Q. B. 433). To the same head may be referred Reg.

r. Bishop (5 Q. B. D, 259), where a person was held rightlj'-

convicted of receiving lunatics in an unlicensed house, although

the jury found that she honestly and on reasonable grounds

believed that they were not lunatics. Another class compre-

hends some, and perhaps all, public nuisances : R. r. Stevens

(L. R. 1 Q. B. 702), where the emj^loyer was held liable on

indictment for a nuisance caused by workmen without his

knowledge and contrary to his orders; and so in Rex v. Medley

(6 C. & P. 292) and Barnes r. Akroyd (L. R. 7 Q. B. 474).

Lastly, there ma}' be cases in which, although the proceeding

is criminal in form, it is really only a summary mode of

enforcing a civil right: see per Williams and Willes, J J., in

Morden r. Porter (7 C. B (N. S.) 641), as to unintentional

trespass in pursuit of game ; Lee r. Simpson (3 C. B. 871), as

to unconscious dramatic piracy ; and Hargreaves r. Diddams

(L. R. 10 Q. B. 582), as to a bund ride belief in a legally

impossible right to hsh. But, except in such cases as these,
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there must in general be guilty knowledge on the part of the

defendant, or of some one whom he has put in his place to

act for him generally, or in the particular matter, in order to

constitute an offence. It is plain that if guilty knowledge is

not necessary, no care on the part of the publican could save

him from a conviction under sect. 16, sub-sect. '2, since it

would be as easy for the constable to deny that he was on duty

wlien asked, or to produce a forg jd permission from his superior

officer, as to remove his armlet before entering the public

-

house. I am therefore of opinion that this conviction ought

to be quashed."

[Poland, Q.C., and Paul Taylor for the appeUant ; Mac-

morran for the respondent.]

Intention has been defined as the fixing the mind upon the act,

and thinking of it as of one which will he performed w'hen the time

comes, and such intention must be a state of mind forbidden by the

law. The guilty state of mind, or criminal intention, is generally

known l:)y the term viens rcn, and is thus necessary to the legal

conception of crime.

Speaking generally, an act cannot amount to a crime when it is

not accompanied by the mens rea ; but when an act is done of

wbich the probable consequences may be highly injurious, the mens

rea, or criminal intention, is an inference of law resulting from the

doing of the act ; tbus the publication of obscene matter is a

punisliable offence, although the defendants had no thought of

depraving the public morals. An example of this was the pub-

Hshing and selling of a work entitled " The Fruits of Philosopby,"

for wbich some years back a prosecution was instituted against

Mr. Bradlaugh and Mrs. Besant. The book in question, althougb

described in the indictment as "indecent, lewd, and filtby," was in

fact a work written from tbe Maltbusian point of view with the

object of checking over-population, but containing certain crude and

unpleasant details. A verdict in the prosecution of tbe Eal)elais

(jallery was to tbe same effect. Moreover, when the statute law

expressly declares that a thing shall not be done, it becomes ij)s<)

facto illegal to do it. Malice, in its legal sense, only inipoi'ts the
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existence of the criminal intention, and has no reference to the

motives.

As a general rule no penal consequences are incurred where

there has been no personal neglect or default, and a mens rea is

essential to an offence under a penal enactment, unless a contrary

intention appears by express language or necessary inference.

(Dickinson v. Fletcher, 69 L. J. M. C. 25.)

By a railway Act it was enacted " that if any person shall do

any act, matter, or thing to obstruct the free passage of the rail-

way or any part thereof," he shall be liable to a penalty. The

Court held, that to render a party liable, he must have intended

to have committed the obstruction complained of. (Butting v.

Bristol and Exeter Eaihvay, 3 L. T. 665.)

Sect. 2, sub-sect. 2, of the Merchandise Marks Act, 1867,

provides that a person selling goods to which a forged trade

mark is applied is guilty of an offence against the Act unless he

proves that, having taken all reasonable precautions, he had no

reason to suspect the genuineness of the trade mark " or that

otherwise he had acted innocently." On a case stated by a

metropolitan magistrate, the Court held that a person who had

reason to suspect the genuineness of the trade mark might never-

theless have acted innocently in selling goods to which the trade

mark was applied, and might therefore be exonerated under this

sub-section. (Christie v. Cooper, [1900] 2 Q. B. 522.)

In E. V. Twose (14 Cox, C. C. 327) the prisoner was indicted for

having set fire to some furze growing on a common, and it appeared

from the evidence that persons living near the common had occa-

sionally burnt the furze to improve the growth of the grass,

although the existence of any right to do this was denied. The

prisoner denied having set the furze on fire at all. It was con-

tended on the prisoner's behalf that, even if it were proved that she

set the furze on fire, she could not be found guilty if it appeared

that she bond fide believed that she had a right to do so, whether

the right were a good one or not.

Lopes, J., said :
" If she set fire to the furze thinking she had

?j right to do so, it would not be a criminal offence. I shall leave

two questions to the jury— 1. Did she set fire to the furze ?

2, If yes, Did she do it wilfully and maliciously '?
"

In the case of E. r. Dart (14 Cox, C. C. 143) the prisoner was
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charged with having thrown her child into the water with intent

to drown, &c., under 24 & 25 Vict. c. 100, s. 14, and it was held

necessary to prove that the prisoner had the will and intention at

the time to kill the child.

In a colliery certain horses were worked while suffering from

raw^ wounds. T. was an owner and S. was the certificated

manager, but neither was proved to be present or to have any

notice or knowledge of the state of the horses : Held, that the

justices were wrong in convicting S. of ill-treating the horses

under 12 & 13 Vict. c. 92, s. 2, merely because he was certifica.ted

manager, and that some knowledge of the matter was an essential

ingredient of that offence. (Small v. Warr, 47 J. P. 20 ; vide also

E. V. Bishop, 14 Cox, C. C. 404, jjost, p. 165, in which the defen-

dant was convicted under 8 & 9 Vict. c. 100, s. 44, of receiving

two or more lunatics into her house, not being a registered asylum

or hospital or a house duly licensed under the Act.)

In Cundy v. Lecocq (13 Q. B. D. 207) Stephen, J., said :
" We

have had quoted the maxim that in every criminal offence there

must be a guilty mind ; but I do not think that maxim has so

wide an application as it is sometimes considered to have. In old

time, and as applicable to the common law or to earlier statutes,

the maxim may have been of general application ; but a difference

has arisen owing to the greater precision of modern statutes. It

is impossible now, as illustrated by the cases of E. v. Prince

(L. E. 2 C. C. E. 154, vide post, p. 221) and E. v. Bishop (5 Q. B. D.

259, vide post, p. 165), to apply the maxim generally to all statutes..

and the substance of all the reported cases is that it is necessary

to look at the object of each Act that is under consideration to

see whether, and how far, knowledge is of the essence of the

offence created."

In Chisliolm /•. Doulton (22 Q. B. D. 736 and 16 Cox, C. C. 675),

which was a case of negligently using a furnace so as to emit

smoke, contrary to the Smoke Nuisance (Metropolis) Act, 1853,

Field, J., said :
" The general rule of law is that a person cannot

be convicted and punished in a proceeding of a criminal nature

unless it can be shown that he had a guilty mind. And though

the legislature undoubtedly may enact, as in the case of certain

of the offences under this very Act it has enacted, that persons

shall be criminally responsible for the doing of particular acts.
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even though they have no guilty mind in doing them, yet it is for

the prosecution in each case to make out clearly that the legis-

lature has in fact so enacted."

In the same case Cave, J., said :
" It is a general principle of

our criminal law that there must be as an essential ingredient in

a criminal offence some blameworthy condition of mind. Some-

times it is negligence, sometimes malice, sometimes guilty know-

ledge ; but as a general rule there must be something of that kind

which is designated by the expression 7nens rea." In E. v. Bond

(
[1906] 2 K. B. 389 and 21 Cox, C. C. 252), the prisoner, a medical

man, was indicted for feloniously using certain instruments on a

certain woman with intent to procure her miscaiTiage. At the

trial evidence was tendered on behalf of the prosecution to show
that some nine months previously the prisoner had used similar

instruments upon another woman with the avowed intention of

bringing about her miscarriage, and that he had then used expres-

sions tending to show that he was in the habit of performing

similar operations for the same illegal purpose. The evidence was

admitted, and the Court of Crown Cases Eeserved upheld the

conviction, two judges dissenting from the judgments of the other

live.

In E. V. Hicklin (L. E. 3 Q. B. 360 and 11 Cox, C. C. 19) a

number of copies of a pamphlet entitled " The Confessional

Unmasked " were seized in the appellant's house and ordered by

justices of a borough to be destroyed as obscene books within

sect. 1 of 20 & 21 Vict. c. 83. The Court of Queen's Bench

held that the order of the justices was right, for that the publica-

tion of such an obscene pamphlet was a misdemeanour, and was

not justified or excused by the appellant's innocent motives or

object ; he must be taken to have intended the natural conse-

quences of his act.

Other cases on the question of intention are :—E. v. Tolson,

23 Q. B. D. 168, vide post, p. 140 ; Dyke v. Gower, 65 L. T. 760

;

E. V. Farnborough, [1895] 2 Q. B. 484 ; Hearne v. Carton, 28

L. J. M. C. 216 ; Bank of New South Wales v. Piper, [1897]

A. C. 383 ; Derbyshire r. Houliston, [1897] 1 Q. B. 772 ; E. c.

Almon, 5 Bur. 2686 ; E. v. Jones, 12 Cox, C. C. 628 ; E. r. James,

8 C. & P. 131.
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Principals.

R. r. JORDAN AND OTHERS. (1836) [2]

[7 C. & P. 432.]

In this case a room door was latched, and one person lifted

the latch and entered the room and concealed himself for the

purpose of committing a robhery there, which he afterwards

accomplished. Two other persons were present with him at

the time he lifted the latch, for the purpose of assisting him

to enter, and screened him from observation by opening an

umbrella. It was held that the two were in law parties to the

bi-ealdng and entering, and were answerable for the robbery

which took place afterwards, though they were not near the

spot at the time when it was perpetrated. It was also held

that where the breaking is in one night, and the entry the

night after, a person present at the breaking, though not

present at the entering, is in law guilty of the whole offence

of burglary.

[Campbell, A.-G., Adolphus, Barlow, Bodkin and Chambers

for the prosecution ; Andrews, Serjt., C. Phillips, Clarkson,

Payne, and Jones for the prisoners.]

A principal may l)e in the first degree, or he may be in the

second degree. A principal in tlie first degree is one who actually

takes part in the commission of the crime ; but it is not necessary

that lie should he present at the place where the crime is con-

summated, or lie might accomplish his purpose by means of an

innocent agent, as where a man tells a child to bring him money
belonging to a third person. (F/rfcR. v. Dowey, 11 Cox, C. C. 115.)

A principal in the second degree is where one aids and abets

the commission of a crime, as where one of a party of robbers

keeps watch at a distance from the scene of the robbery. These

distinctions, however, are of no practical importance.
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In treasons and misdemeanours all are prmcipals. (E. v. Burton,

13 Cox, C. C. 71.)

Where two persons go out to fight a deliberate duel, and death

ensues, all persons who are present encouraging and promoting

that duel will be guilty of murder ; but mere presence at a duel is

not sufficient to make spectators principals in the combat. If,

however, they sustain the principals, either by advice or assist-

ance, or go to the ground for the purpose of encouraging and for-

warding the unlawful conflict, although they do not say or do any-

thing, yet, if they are present assisting and encouraging by their

presence at the moment when the fatal shot is fired, they are, in

law, guilty of murder. If a man encourages another to commit

suicide, and is present abetting him while he does so, such person

is guilty of murder as a principal ; and if two persons agree to

commit suicide together, and only one of them actually dies, the

survivor is guilty of the murder of the other. (E. v. Alison, 8

C. & P. 418 ; E. V. Jessop, 16 Cox, C. C. 204 ; E. v. Stormonth, 61

J. P. 729 ; E. V. Dyson, E. & E. 523 ; E. v. Abbott, 67 J. P. 151.

Vide post, ^^. 184—189).

If each of two persons is driving and inciting the other to drive

a cart at a dangerous rate, and one of the carts runs over a man
and kills him, each of the two is guilty of manslaughter. (E. v.

Swindall, 2 C. & K. 230.)

If A. and B. are riding fast along a highway as if racing, and A.

rides by without doing any mischief, but B. rides against the horse

of C, whereby C. is thrown and killed, this is not manslaughter in

A. (E. V. Mastin, 6 C. & P. 396.)

It certainly appears difficult to reconcile these two rulings.

{Vide also E. v. Harrington, 5 Cox, C. C. 231 ; E. v. CoUison, 4

C. & P. 565 ; and E. v. White, E. & E. C. C. 99.)

By 24 & 25 Vict. c. 94, s. 8, whosoever shall aid, abet, counsel,

or procure the commission of any misdemeanour, whether the same
be a misdemeanour at common law or by virtue of any Act passed

or to be passed, shall be liable to be tried, indicted, and punished

as a principal ofi'ender.

A person who has counselled the commission of an offence

punishable on summary conviction may under sect. 5 of the

Summary Jurisdiction Act, 1848, be convicted upon an informa-

tion which charges him with having committed such offence as a
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principal offender. A defendant was therefore field liable to

conviction upon an information ,vhicli charged him with having

cruelly ill-treated a liorse by causing it to be worked in an unfit

state contrary to sect. 2 of 12 & 13 Vict. c. 92, although the

offence proved was that he had knowingly counselled the owner of

the horse to cause the act of cruelty to be done. (Benford r.

Sims, [1898] 2 Q. B. 611.)

A person who has aided and abetted the commission of an

offence punishable on summary conviction may, under sect. 5 of

the Summary Jurisdiction Act, 1848, be convicted upon an

information which charges him with having committed the offence

as a principal offender. The appellant appealed to quarter sessions

against a conviction for unlawfully driving his motor car at a speed

dangerous to the public. At the hearing of the appeal there was
a conflict of evidence as to whether the car was being driven by

the appellant or by a lady seated l^y his side in the car. The
quarter sessions, without deciding whether the appellant was
himself driving the car, dismissed the appeal, finding as facts that

if the lady was driving she was doing so with the consent and

approval of the appellant, who must have known that the speed

was dangerous, and who, being in control of the car, could, and

ought to, have prevented it. The King's Bench Division held,

affiiuiiing the decision of quarter sessions, that there was evidence

on which the appellant could be convicted of aiding and abetting

the commission of the offence. (Du Cros v. Lambourne, [19C7J

1 K. B. 40 and 21 Cox, C. C. 311.)

A^S^enfs.

——
R. /•. MICHAEL. (1840) [3]

[9 C. & P. 356 ; 2 M. C. C. 120.]

The prisoner, Catherine Michael, was indicted for the murder

of her infant child, George Michael, l)y poison. It appeared

that the deceased was a child between nine and ten months old,



12 AGENTS.

and that tlie prisoner was its mother, and was a single woman
living in service as wet nurse at Mrs. Kelly's, in Hunter Street,

Brunswick Square. The child was taken care of by a woman
named Stevens, living at Paddington, who received live

shillings a week from the prisoner for its support. A few

days before its death, the prisoner told Mrs. Stevens that she

had an old frock for the child, and a bottle of medicine, which

she gave her, telling her it would do the baby's bowels good.

Mrs. Stevens said the baby was very well, and did not want

medicine ; but the jji-isoner said it had done her mistress's

baby good, and it would do her baby good, and desired

Mrs. Stevens to give it one teaspoonful ever}' night. Mrs.

Stevens did not open the bottle or give the child any of its

contents, l)ut put the bottle on the mantel-piece, where it

remained till Tuesday, the 31st of March, on which day,

about half-past four in the afternoon, Mrs. Stevens went out,

leaving the prisoner's child playing on the floor with her

children, one of whom, about five years of age, during the

a])sence for about ten minutes of his elder sister, gave the

prisoner's child about half the contents of the bottle, which

made it extremely ill, and in the course of a few hours it died.

The bottle was found to contain laudanum. The prisoner

said that a young man, an assistant of Dr. Eeid's, had

given the bottle by mistake. This was proved to be untrue
;

and Dr. Reid stated that in the course of a conversation he liad

with the prisoner she used these remarkable words, speaking of

the death of the child, and the probability of an inquest being

held upon the body :
" If I am hanged for it, I could not

support the child on my wages." It was also proved that the

prisoner purchased the laudanum at a chemist's in Tavistock

Place, Russell Square, saying it was for her mistress, Mrs.

Kelly, who was in the habit of taking it, being a bad sleeper.

One of the medical men examined at the trial said that a

teaspoonful administered to a child of the age of the deceased
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would be sure to destroy life. The jury found the prisoner

guilty. The judgment was respited that the opinion of the

judges might be taken whether the facts above stated con-

stituted an administering of the poison by the prisoner to tlie

deceased child. At a subsequent session, Mr. Baron Alderson,

in passing sentence upon the prisoner, said that the judges were

of opinion that the administering of the poison by the child of

Mrs. Stevens was, under the circumstances of the case, as much,

in point of law, an administering by the prisoner as if the

l^risoner had actually administered it with her own hand.

They therefore held that she was rightly convicted.

[Eyland for the prosecution ; Ballantine for the prisoner.]

If a mail does, by means of an innocent agent, an act whicli

amounts to a felony, the employer, and not the agent, is accountable

for the act. (E. v. Bleasdale, 2 C. & K. 765.)

If A. by letter desires B., an innocent agent, to write the name

of S. to a receipt on a post-office order, and the innocent agent

does it, believing that he is authorised so to do, A. is a principal

in this forgery ; and it makes no difference that, by the letter, A.

says to B. that he is at liberty to sign the name of S., and does

not in express words direct him to do so. (E. v. Clifford, 2 C. & K.

202.)

The prisoner employed a die sinker to make, for a pretended

innocent purpose, a die calculated to make shillings. The die

sinker, suspecting fraud, informed the Commissioners of tbe Mint,

and under their directions made the die for tlie purpose of detecting

tbe prisoner :—Held, that tbe die sinker was an innocent agent,

and tbe prisoner rightly convicted as a principal under 2 & 3 Will

4, c. 34, s. 10. (E. V. Bannen, 1 C. & K. 295.)

Where a prisoner, charged with uttering a forged note to A.,

knowing it to be forged, gave forged notes to a boy who was

ignorant of that fact, and directed him to pay away the note

mentioned in the indictment at A.'s for the purchase of goods, and

the boy did so, and brougbt back the goods and tbe change to the

prisoner:—Held, that it was an uttering by the prisoner to A.

(E. V. Giles, 1 M. C. C. 160.)

B. was one of many persons emplojed whose wages were paid
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weekly at a pay-table. On one occasion, when B.'s wages were

due, the prisoner said to a little boy, " I will give you a penny if

you will go and get B.'s money." The boy went innocently to the

pay-table, and said to the treasurer, " I am come for B.'s money "
;

and B.'s wages were given to him :—Held, that the prisoner might

be convicted of obtaining the money by false pretences. (E. v.

Butcher, 8 Cox, C. C. 77.)

The prisoner, knowing that some old country bank notes were

valueless, gave them to a man to pass, telling him to say, if asked

about them, that he had taken them from a man he did not know.

It was held that the prisoner was guilty of obtaining money by

false pretences. (E. r. Dowey, 11 Cox, C. C. 115.)

Accessory before the Fact.

[4] R. V. MANNING. (1852)

[Dears. C. C. 21 ; 6 Cox, C. C. 86 ; 22 L. J. (M. C.) 21; 17 Jur. 28.]

Michael Manning and .John Smith were tried at the Man-

chester Borough Sessions on theoth of August, 1852, for stealing,

on the 17th of July, twenty-four hags, the property of John

Sheridan. The prosecutor was a potato dealer, and used bags

in that trade ; and he also dealt largely in bags which he bought

and sold. The prisoner Manning had been for several years in

the prosecutor's service, and had the care of his warehouse, in

which the bags were kept. The prisoner Smith had for five

years regularly supplied the prosecutor with bags, which he

made, and from time to time, when he had finished a lot, his

custom was to take them and put them down at the warehouse

door of the prosecutor, outside the warehouse, and very shortly

after any bags had been so left, either he or his wife, but

generally his wife, used to come to receive payment for them
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from the prosecutor. On the night of the 16th July the pro-

secutor had a quantity of marked bags in his warehouse. On

the morning of the 17th July, the prisoner Manning went into

his master's warehouse and brought out twenty-four of the

bags which had been so marked by his master on the previous

night, and put them down outside the warehouse, by the door,

at the place where Smith used to deposit the bags he brought

for the prosecutor, and for which he had to be paid. Shortly

after Manning had brought the prosecutor's bags out of his

warehouse, and so placed them at the door. Smith's wife came

and asked for payment for them, as for bags that her husband

had brought that morning. Upon this Smith was sent for,

and was told what his wife had said, and the bags, which were

then lying where Manning had placed them, were pointed

out to him, and he was asked whether he had brought those

bags there ; he said yes, he had brought them there an hour

before, and that his wife had been working at them till twelve

o'clock the night before, in order to finish them. " Nay,"

said the prosecutor, "those bags are mine." "Yes," replied

Smith, " they will be yours when you have paid for them."

Upon this the prosecutor pointed out to the two j^risoners.

Manning being then also present, the mark that had been put

ujion the bags the night before. The prisoners were then

given into custody.

The Eecorder told the jury that, if they were satisfied that

Manning brought his master's bags out of the warehouse, and

placed them outside l>y the door in the manner stated, for the

purpose of enabling Smith to receive payment for them from

his master, and with the intent that he should do so as if they

had been new bags just then finished by Smith, and for which

he would be entitled to be paid, that that would be larceny;

and that if they were satisfied that this had been so done by

Manning, in pursuance of ]:)revious concert and arrangement

between him and Smith, that Smith, though absent when the
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bags were so removed out of the warehouse, would be accessory

before the fact to the felony.

The jury said that they were satisfied that the bags had

been so removed out of the warehouse by Manning, for the

purpose and with the intention aforesaid, and that the same

had been done in pursuance of a previous arrangement

between him and Smith, and they found both the prisoners

guilty. The question reserved for the opinion of the Court

of Crown Cases Reserved was whether these facts amounted

to larceny.

The Court held that the finding of the jury was right, and

that Smith was an accessory before the fact.

[Cross for the Crown.]

An accessory before the fact is he who, being absent at the time

the offence was committed, procures, counsels, commands, or abets

another to commit a felony.

By 24 & 25 Vict. c. 94, s. 1, whosoever shall become an accessory

before the fact to any felony, whether the same be a felony at

common law or by virtue of any Act passed or to be passed, may

be indicted, tried, convicted, and punished in all respects the

same as if he were a principal felon.

By sect. 2, whosoever shall counsel, procure, or command any

other person to commit any felony, whether the same be a felony

at common law' or by virtue of any Act passed or to be passed,

shall be guilty of felony, and may be indicted and convicted either

as an accessory before the fact to the principal felony, together

with the principal felon, or after the conviction of the principal

felon, or may be indicted and convicted of a substantive felony

whether the principal felon shall or shall not have been previously

convicted, or shall or shall not be amenable to justice, and may
thereupon be punished in the same manner as any accessory

before the fact to the same felony, if convicted as an accessory,

may be punished.

In K. V. Manley (1 Cox, C. C. 104) the prisoner was indicted for

larceny. The facts as proved by the prosecution were that the

prisoner was an apprentice of the prosecutor ; that he had
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induced the son of the prosecutor, a child of the age of nine years,

to take money from his father's till and give it to him. In cross-

examination, it further appeared that the child had done the like

for other boys. Wightman, J., said :
" Apart from the considera-

tion of the guilt or innocence of the prisoner generally, if you

believe the story told by the child, you will have to determine

•svliether that child was an innocent agent in this transaction
;

tliat is, whether he knew that he was doing wrong, or was acting

altogether unconsciously of guilt and entirely at the dictation of

the prisoner; for if you should be of opinion that he was not an

innocent agent, you cannot find the prisoner guilty as a principal

under this indictment."

In E. V. James (24 Q. B. D. 439), the Court of Crown Cases

Reserved held that a person who induces a servant of the Post

Office to intercept and hand over a letter, which is in course of

transmission by the post, is either guilty of larceny as a principal

felon, or is accessory before the fact to the larceny committed by

the servant of the Post Office, and in either view can be convicted

on an indictment charging him with larceny of the letter.

Cases on this subject are :—R. r. Quail, 4 F. & F. 1076 ; E. v.

Tuckwell, Car. & M. 215 ; E. v. Morris, 2 Leach, C. C 1096 ; E. v.

Scares, E. & E. C. C. 25 ; E. v. Fretwell, 9 Cox, C. C. 152 ; E v.

Holhs, 28 L. T. 455 ; E. v. Manning, 2 C. & K. 903 ; E. v. Cooper,

5 C. & P. 535 ; E. v. Eussell, 1 M. C. C. 356 ; E v. Taylor, L. E.

2 C. C. E. 147 ; E. v. Saunders, Foster's Crown Law, 371.

Accessory after the Fact.

R. V. LEE AND SCOTT. (1834) [5J

[6 C & P. 536.]

The prisoner Lee was indicted for stealing eleven 10/. por-

missory notes and eleven pieces of paper in the dwelling-house

of Messrs. Stephens &, Co., and the prisoner Scott was charged

w. 2
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as an accessory after the fact. It appeared that the prisoner

Lee, who was a lad of seventeen years of age, and whose

family lived in Beading, was a clerk in the hanking-house of

Messrs. Stephens at that place, and that the prisoner Scott

was aged twenty-three, and that his family had gone to reside

in America. It was proved that, for some time before the

21st of June, 1834, when the felon}^ was committed, the

prisoner Lee was in the daily habit of coming to the room of

the prisoner Scott, and that he did so on the evening of the

21st of June, after the banking-house had closed, and con-

sequently after stealing the notes, and stayed twenty minutes.

It further appeared that, on that evening, the two prisoners

proceeded together in the stage coach to Bristol, and after that

by mail to Liverpool, where both the prisoners were appre-

hended, each of them having a number of Spanish dollars in

his possession. It appeared that the places in the coaches

for both prisoners were paid for by the prisoner Lee. The

prisoner Lee had made a confession in writing ; and it was

also proved that the prisoner Scott said that they were going

to America. Williams, J., in summing up, said: "In con-

sidering the question, whether the prisoner Scott is guilty of

receiving, harbouring and maintaining the prisoner Lee, you

ought to look at the relative situations of the parties. You

find that Lee is a boy who is connected with Beading in

the most intimate manner, and that he, being a clerk in a

banking-house, is fiequently going to the room of Scott, who

is a man whose friends are in America. You next find

that the banking-house is robbed, and that the two prisoners

go off together, evidently on their way to America. It is for

you to say whether the elder prisoner did not suggest to the

younger that he would not only aid his escape to America,

but go off with him ; and is it not manifest that the boy

was encouraged by the man "?
"

The jury found Iwth prisoners guilty.
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[Talbot and Cripps for the prosecution ; Curwood and

Carrington for the prisoners.]

An accessory after the fact is one who, knowing that a felony

has been committed, helps or harbours the felon. A wife, how-

ever, may, under such circumstances, screen her husband.

By 24 & 25 Vict. c. 94, s. 3, whosoever shall become an accessory

after the fact to any felony, whetlier the same be a felony at com-

mon law or by virtue of any Act passed or to be passed, may be

indicted and convicted either as an accessory after the fact to the

principal felony, togetlier witb the principal felon, or after the

conviction of the principal felon, or may be indicted and convicted

of a substantive felony, whether the principal felon shall or shall

not have been previously convicted, or shall or shall not be

amenable to justice, and may thereupon be punished in like

manner as any accessory after the fact to the same felony, if con-

victed as an accessory, may be punished.

By sect. 4, every accessory after the fact to any felony (except

where it is otherwise specially enacted), whether the same be a

felony at common law or by virtue of any Act passed or to be

passed, shall be liable, at the discretion of the Court, to be

imprisoned in the common gaol or house of correction for any

term not exceeding two years, with or without liard labour, and it

shall be lawful for the Court, if it sball think fit, to require the

offender to enter into liis own recognizances and to find sureties,

both or either, for keeping the peace, in addition to such punish-

ment
;
provided that no person shall be imprisoned under tins

clause for not finding sureties for any period exceeding one year.

To substantiate the charge of harbouring a felon, it must he

shown that the party charged did some act to assist the felon

personally (R. r. Chappie, 9 C. & P. 355) ; but in R. v. Jarvis

(2 M. & Rob. 40) it was held that one who employed another

person to harbour the principal felons may be convicted as an

accessory after the fact, though lie himself did no act of

relieving.

In R. V. Richards (2 Q. B. D. 311 ; and 13 Cox, C. C. 611),

several persons were tried upon one indictment, some as principals

in murder, others as accessories after the fact. The principals

were convicted of manslaughter, and the Court of Crown Cases

2—2



20 ACCESSORY AFTER THE FACT.

Eeserved held that those charged as accessories might rightly be

convicted as accessories to manslaughter.

In R. T. Bubb (70 J. P, 143), on an indictment charging two

persons—a man and a woman—with an indecent assault upon

a child, the jury found the male prisoner guilty of an indecent

assault and returned against the female prisoner a verdict of being

an accessory after tlie fact. The Court of Crown Cases Eeserved

held that the conviction of the female prisoner must be quashed.

Alverstone, C. J., said:—"The woman was properly indicted as a

principal, and there was, in my opinion, abundant evidence on

which she might have been convicted as a principal in the second

degree. She was convicted as being an ' accessory after the

fact,' and it is somewhat unfortunate that the chairman left the

matter there. We cannot make the verdict good unless we find

that the jury meant that she was a principal in the second

degree or an accessory at the time the misdemeanour was com-

mitted. Looking at the authorities, I should have thought that

the statement of the law shows that a person cannot be held

guilty as a principal when all that she or he has done shows

that she or he was guilty of something after the commission

of the act. The statute 24 & 25 Vict. c. 94, s. 8, supports

this view. The words in that section are not apt to include

an accessory after the fact. It would be impossible to construe

this verdict as rendering the woman liable on this indict-

ment." Darling, J., said :
—

" It has been argued that there

is no such thing as an accessory after the fact to misdemeanour

;

it is not necessary to decide that point for the purposes of to-day.

It is true that an accessory after the fact cannot be indicted as a

principal under s. 8 of 24 & 25 Vict. c. 94, but I think whenever

that point comes up for consideration it will be necessary to look

more carefully into the question. That section does not say that

an accessory after the fact to misdemeanour cannot be indicted

at all."

Other cases are :—R. v. King, E. & E. C. C. 332 ; E. v. Green-

acre, 8 C. & P. 35 ; E. v. Butterfield, 1 Cox, C. C. 39 ; E. r. Fallon,

9 Cox, C. C. 242.
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A ccompliccs.

R. c. STUBBS AND OTHERS. (1855) [6]

[Dears. C. C. 555 ; 25 L. J. (M. C.) 16 ; 1 Jur. N. S. 1115.]

The prisoner and three others were indicted at Quarter

Sessions with stealing some copper. Three accomplices swore

that Stubbs assisted in taking some of the copper and selling

it to a marine store dealer. The latter, being called, stated

that the three other prisoners were the parties who brought

the copper and sold it to him. No other evidence was adduced

against Stubbs, but the accomplices were corroborated in other

particulars with regard to the three other prisoners. The

chairman directed the jury that it was not necessary that the

accomplices should be confirmed as to each individual prisoner

l^eing connected with the crime charged, that their being cor-

roborated as to material facts, tending to show that two of the

other prisoners were connected with the larceny, was sufficient

as to the whole case, but tliat the jury should look with more

suspicion at the evidence in Stubl)s' case, where there was no

corroboration, than to the cases of the others, where there was

corroboration, but that it was a question for the jury. The

jury found all the prisoners guilty. The question for the

opinion of the Court of Crown Cases Reserved was, whether

the direction of the chairman was right.

The Court held that if the jury chose to act on such evidence

only, the conviction could not be quashed as bad in law.

" We cannot interfere," said -Tervis, C. J., " though we may
regret the result that has been arrived at, for it is contrary

to the ordinary practice. It is not a rule of law that accom-

plices must be confirmed in order to render a conviction valid,

and it is the duty of the judge to tell the jury that they may
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act on the unconfirmed testimony of an accomplice ; but

it is usual in practice to advise the jury not to convict on

such testimony alone, and juries generally attend to the

judge's direction, and require confirmation. But it is only a

rule of practice."

[Gray for the Crown.]

The evidence of an accomplice, although admissible, is naturally

regarded with very great suspicion, as the witness is necessarily a

person of damaged character, and presumably anxious to save

himself and please the autliorities.

The evidence of other accomplices is not corroboration. (R. r.

Noakes, 5 C. & P. 326.) Nor will the evidence of the wife of an

accomplice carry the case any further, for husband and wife must

be taken as one for this purpose. A judge is not entitled to direct

an acquittal as a matter of course in a case where there is no

sufficient confirmation of an accomplice's evidence. He cannot

do more than give the jury his advice, and tell them how impor-

tant it is, for the protection of innocence, that no one should be

convicted except on the testimony of at least one reliable witness.

Where an accomplice in giving evidence against two prisoners

is confirmed only as to his statement against one of them, it ought

not, although admissible, to operate as a confirmation of his

statement against the other. (R. v. Jenkins, 1 Cox, C. C. 177.)

Other cases on this subject are :—R. r. Andrews, 1 Cox, C. C.

183 : E. r. Arundel, 4 Cox, C. C. 260 ; R. v. Payne, L. R. 1 C. C. R.

340; R. r. Thompson, L. R. 1 C. C. R. 377; Margaret Tinckler's

case, 1 East, P. C. 354; Be Meunier, 18 Cox, C. C. 15; R. r.

Waudby, [1895] 2 Q. B. 482; R. v. Atwood k Robins, 1 Leach,

464 ; R. r. Wilkes & Edwards, 7 C. & P. 272 ; R. v. Pratt, 4 F. k F.

315.
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Inciteiuciit.

R. V. GREGORY. (1867) [7]

[L. E. 1 C. C. E. 77 ; 36 L. J. (M. C.) 60 ; 16 L. T. 388 ; 15 W. E.

774 ; 10 Cox, C. C. 459.]

The prisoner was indicted at the Borough Sessions at Leeds

for inciting a person named John White, a servant of one James

Kirk, to steal a bushel of hay, the projjerty of James Kirk his

master. The second count of the indictment merely varied the

date, and in a third count the prisoner was charged with inciting

John White and two other servants of the said James Kirk to

steal barley, the property of their master. The indictment

charging a misdemeanour, the jury were sworn accordingly.

There was evidence upon all the counts of the indictment in

proof of the offence charged, but no one of the three servants

named stole any barley in compliance with the defendant's

solicitations or otherwise. Counsel for the defence submitted

that the incitement to commit a felony was not a misdemeanour

but a felony ; and that the indictment, therefore, not charging

the incitement and solicitation to have been done " feloniously,"

was bad ; he cited R. i. Higgins, 2 East, 5, and R. v. Gray,

Leigh & Cave, C. C. 365. The prisoner was convicted, and the

question reserved for the consideration of the Court of Crown

Cases Eeserved was, whether, since the passing of the 24 & 25

Yict. c. 94, it is a misdemeanour to solicit and incite a servant

to steal his master's goods, though no other act be done except

the soliciting and inciting ; and the Court held that the otience

of soliciting and inciting a man to commit a felony is, where no

such felony is actually committed, a misdemeanour only, and

not a felony under the 24 & 25 Vict. c. 94, s. 2, which only

applies to cases where a felony is committed as the result of the
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counselling and procuring therein mentioned. Kelly, C. B.,

said :
" The first question is, whether a soliciting and inciting

is equivalent to a counselling and procuring, so that an allega-

tion of the former would sustain a conviction upon a statute

making the latter an offence. It is not necessary to decide

that point now ; but we must not le taken to hold that an

indictment founded upon a statute could be sustained, if,

instead of the words of the statute, it used other w^ords which

might have a different signification. The second question is,

W'hether the soliciting and inciting, or, indeed, the counselling

and procuring (if we may supply those words), a man to com-

mit a felony, are within the 24 cl' 25 Yict. c. 94, so as to make

the soliciting and inciting a felony, although no princij^al felony

be committed. Looking at the structure of the section, and

construing it by the ordinary rules of grammar, it is impossible

to put that construction upon it. There can be no accessory

to a felony, unless a felony has been committed. Here there

was no principal felony ; and, therefore, the prisoner's offence

was a misdemeanour only, and he has been properly convicted."

[Waddy for the prosecution ; C. Foster for the prisoner.]

The case shows that the inciting a man to the commission of a

crime is a misdemeanour, although such incitement may not result

in the actual commission of the crime. An attempt to incite is also

a misdemeanour.

A count in an indictment charged that the prisoner unlawfully,

wickedly and indecently, did write and send to H. a letter, with

intent thereby to move and incite H. to attempt and endeavour

feloniously and wickedly to commit an unnatural offence, and by

the means aforesaid did unlawfully attempt and endeavour to

incite H. to attempt to commit the crime aforesaid :—Held, that

the count charged an indictable misdemeanour. The evidence was

that H. was a boy at school, and that he had received two letters

from the prisoner, which he read, but that when he received the

one mentioned in the above count he did not read it, nor was he in

any way aware of its contents, but handed it over to the school
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authorities :—Held, that the sending of the letter proved the

attempt to incite, although it might be doubted whether it could

be said to amount to inciting and soliciting, inasmuch as H.

was not aware of the contents. (K. v. Ransford, 13 Cox,

C. C. 9.)

A servant who, in order to make a profit for himself, sells his

master's goods at less than their proper market value, thereby

defrauds his master of the sum which represents the difference

l:)etween the value of the goods and the price at which the servant

lias sold them. Where, therefore, a person was indicted for

soliciting a servant to conspire to cheat and defraud his master,

and it was proved that such person had offered a bribe to the

servant as an inducement to him to sell certain goods of his

master at less than their value, the Court of Crown Cases

Reserved held that he might properly be convicted of such

conspiracy. (R. v. De Kromme, 17 Cox, C. C. 492.)

In R. V. Krause (66 J. P. 121), it was held that the offence

created by sect. 4 of the Offences against the Person Act, 1861

(which makes it a misdemeanour for a person to solicit, encourage,

persuade, or endeavour to persuade, or propose to another to com-

mit a murder), is not complete unless it can be shown that there

has been some communication by the accused to the person whom
he is alleged to have solicited or endeavoured to persuade, although

it is not necessary to show that the mind of such person would

be affected by such communication. Lord Alverstone, C. J., who
tried the case, said : "In my opinion the objection raised with

regard to the counts founded on the statute is an important objec-

tion and must prevail. The case must therefore go to the jury on

the other counts. I think that the words ' endeavour to per-

suade' in the statute are descriptive of the character of the offence

which involves direction to a particular person, and in my opinion

the words have the same meaning as the words ' encourage,'

' solicit,' ' persuade,' and ' propose to.' Therefore I think tliere

must be some communication to the person in order to constitute

the statutory offence. I am clearly of opinion that it is not

necessary to show that the mind of a man has been affected.

So to hold would be contrary to R. v. Most (14 Cox, C. C. 583)

[vide post, p. 79j ; but I think there nmst be some evidence of

communication." The case then proceeded upon the remaining
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counts, which charged tlie common law offence of attempting to

commit the statutory offence.

In E. r. Higgins (2 East, 5), the defendant was indicted for

" falsely, wickedly, and unlawfully " soliciting and inciting a

servant " to take, em])ezzle, and steal a quantity of twist, of the

goods and chattels of his masters." It was argued in defence that

this contained no charge of any matter indictable at common law.

On the part of the Crown it was contended that every attempt to

commit a crime, whether felony or misdemeanour, is itself a mis-

demeanour, and indictable. And if an act be necessary, the

incitement or solicitation is an act ; it is an attempt to procure the

commission of a felony by the agency of another person. By the

incitement the party does all that is left for him to do to constitute

the misdemeanour ; for if the felony be actually committed, he is

guilty of felony as accessory before the fact. The Court upheld

the conviction.

Le Blanc, J., said : "It is contended that the offence charged in

the second count, of which the defendant has been convicted, is no

misdemeanour, because it amounts only to a bare wish or desire of

the mind to do an illegal act. If that were so, I agree that it

would not be indictable. But this is a charge of an act done

;

namely, an actual solicitation of a servant to rob his master, and

not merelv a wish or desire that he should do so."

A ttcmpt.

[8] R. V. RING. (1892)

[17 Cox, C. C. 491 ; 61 L. J. (M. C.) 116 ; 66 L. T. 300 ;

56 J. P. 552.]

The prisoners, Henry Ring, Thomas Atkins, and William

Jackson, were tried on an indictment, which charged them

with an attempt to steal from the person of a person unknown

and with assaulting a person miknown with intent to commit

a felony.
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At the trial it was proved that the three prisoners were seen

to hurry on to the platform at King's Cross Station of llie

Metropolitan Eailway just as a train, which was going to

Edgware Eoad, was ahout to start ; they did not go by that

train, and separated on reaching the platform. On the arrival

of the succeeding train, the prisoners crowded round and

hustled a woman who was entering a compartment, and Atkins

was seen endeavouring to find the pocket of her dress. Tlie

prisoners entered the train, got out of it at Gower Street

Station, and there again crowded round and hustled a woman
who was entering the train, Atkins again endeavouring to find

her pocket. They re-entered the train, got out at Portland

Eoad Station, entered the next train, and travelled in it to

Baker Street Station, where they got out and were arrested.

They were found to be in possession of tickets from King's

Cross to Edgware Eoad. At the trial it was argued on behalf

of the prisoners, on the authority of E. r. Collins (9 Cox, C. C.

497), that there was no case against them to go to the Jury.

The counsel for the prosecution argued that E. v. Collins had

been overruled by E. r. Brown (16 Cox, C. C. 715, and 24

Q. B. D. 357). The case was left to the jury, and the

prisoners were convicted.

The Court of Crown Cases Eeservied affirmed the conviction.

[Forrest Fulton for the prosecution.]

In R. V. Brown (24 Q. B. D. 357) the prisoner was indicted, at

the Essex Assizes, witli attempting to commit unnatural offences

with domestic fowls, and pleaded guilty. He w^as sentenced to

twelve montlis' imprisonment with hard labour, but after sentence,

Lord Coleridge, C. J., who tried the case, having been informed

that it had been held tluit a duck was not an animal within

24 k 25 Vict. c. 100, s. 61, reserved the question.

The Court of Crown Cases Reserved affirmed the conviction,

and Lord Coleridge, C. J., in delivering tlie judgment of the Court,

said :
" My attention having been called to R. v. Dodd after I had

left the assize town, I tliouglit it was my duty to make inquiry
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witli regard to it. It turned out to l)e a case decided l)y this

Court in 1877, and it is unreported. The question reser^-ed for the

consideration of the Court was whether a duck was an animal

within 24 & 25 Vict. c. 100, s. 61. The Court quashed the con-

viction, and it was not unreasonable to suppose that they had
quashed it upon the ground that a duck was not an animal w^ithin

the statute. It is fortunate, however, that several of the judges

who composed the Court are still amongst us, and having made
inquiry we understand that the conviction was quashed, not upon
the gi'ound that a duck was not an animal within the statute, but

upon another ground. In E. v. Collins (9 Cox, C. C. 497 ; and
L. & C. 471), the Court held that where a man put his hand into

another's pocket and there was nothing in the pocket which he
could steal, he could not be convicted of an attempt to steal. That
is a decision with which we are not satisfied. E. v. Dodd pro-

ceeded upon the same view, that a person could not be convicted

of an attempt to commit an offence which he could not actually

commit. Some of the judges, I know, yielded with great reluctance

to the authority of E. r. Collins, and thought that decision was

wrong. In this case it would seem, on the question of fact, that

tlie ground of the decision in E. v. Dodd fails, because I should

suppose it is obvious that as a fact the offence could be committed

by the boy. We are all therefore of opinion that E. v. Dodd is no

longer law. It was decided on the authority of E. r. Collins, and

tliat case, in our opinion, is no longer law."'

An attempt to commit a crime is an act done with intent to

commit that crime, and forming part of a series of acts which

would constitute its actual commission if not interrupted.

Any attempt to commit a crime is a misdemeanour unless other-

wise provided for by statute. If, on the trial of a person charged

with felony or misdemeanour, the jury do not think that the

offence was completed, but, nevertheless, are of opinion that an

attempt was made, they may express this in their verdict. The
prisoner is then dealt with as if he had been convicted on an

indictment for the attempt. It has been held that procuring a die

for coining was an act in furtlierance of the criminal purpose

sufficiently proximate to the offence to constitute an attempt ; but

not so the buying a box of matches for setting a stack of corn on

fire.
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In E. V. Cheeseman (L. it C. 140), the prisoner, Edwin Clieese-

man,^Yas servant to Alfred Cheeseman, a contractor for the supply

of meat to a regiment at Shorncliffe Camp. It was the prisoner's

duty to return the surplus meat to his master after weighing out

a certain allowance to each mess. By using a short weight, the

prisoner set aside, as surplus, sixty pounds instead of fifteen

pounds, intending to steal the forty-five pounds and return the

fifteen pounds to his master. The prisoner's fraud was discovered

before he carried the meat away. The prisoner was convicted,

and the Court of Crown Cases Eeserved affirmed the conviction.

Erie, C. J., said :
" The prisoner, having charge of the meat, went

through the form of delivering it, but kept back part of which he

ought to have delivered. Now, if he had actually moved away

Avith any part of the meat, the crime of larceny would have been

complete. It is said, however, that the evidence here does not

show any such proximate overt act as is sufficient to support the

conviction for an attempt to steal the meat. In my opinion, there

were several overt acts which brought the attempt close to com-

pletion. These were, the preparation of the false weight, the

placing it in the scale, and the keeping back the surplus meat.

It is almost the same as if the prisoner had been sent with two

articles and had delivered one of them as if it had been two. To

complete the crime of larceny there only needed one thing, the

beginning to move away with the property. The meat was in

the prisoner's custody and imder his control. He had almost

the manual comprehension of it and had all but begun the

asportation."

Blackburn, J., said :
" There is, no doubt, a difference between

the preparation antecedent to an offence and the actual attempt.

But if the actual transaction has commenced, which would have

ended in the crime if not interrupted, there is clearly an attempt

to commit the crime."

In E. r. Eagleton (Dearsly, C. C. 515), the prisoner, by false

pretence as to the number of loaves he had delivered under a

contract, obtained credit in account for the loaves, and would have

been paid for them but for the discovery of the fraud. The Court

of Criminal Appeal held that the defendant was properly convicted

of attempting to obtain money by false pretences, as the fraudulent

representation made was of an antecedent fact ; and that although
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the defendant had only obtained credit in account, and could not

have been convicted of obtaining money by false pretences, he was

nevertheless properly convicted of the attempt, his obtaining the

credit in account being the last act depending on himself towards

obtaining the money.

In E. V. Ball (Car. & M. 249), the prisoner went to a pawn-

broker's shop and laid down eleven thimbles on the counter, saying,

" I want fiv3 shillings on them." The pawnbroker's assistant

asked the prisoner if they were silver, and he said they were.

The assistant tested them and found they were not silver, and in

consequence did not give the prisoner any money but sent for a

policeman and gave him into custody. The Court held that the

conduct of the prisoner amounted to an attempt to commit the

offence of obtaining money by false pretences.

In E. r. Hensler (11 Cox, C. C. 570), the prisoner was indicted

for attempting to obtain mone)^ by false pretences in a begging

letter. In reply to the letter the prosecutor sent the prisoner five

shillings, but he stated in his evidence at the trial that he knew

that the statements contained in the letter were untrue. The

Court of Criminal Appeal held that the prisoner might be con-

victed on this evidence of attempting to obtain money by false

pretences.

In E. V. Linneker
(
[1906] 2 K. B. 99 ; and 21 Cox, C. C. 196),

the prisoner was indicted under sect. 18 of the Offences against

the Person Act, 1861, with attempting to discharge a loaded

revolver at the prosecutor with intent to do him grievous bodily

harm. Evidence was given at the trial that during an interview

between the prisoner and the prosecutor the prisoner drew a

loaded revolver from his coat pocket. The prosecutor immediately

seized the prisoner and prevented him from raising his arm; a

struggle ensued, in the course of which the prisoner nearly

succeeded in getting his arm free, but after a few minutes the

prosecutor wrested the revolver from him, and he was taken

into custody. During the struggle the prisoner several times

said to the prosecutor " You've got to die." The Court of Crown

Cases Eeserved held that there was evidence upon which the

prisoner could properly be convicted of an attempt to discharge

the revolver within the meaning of sect. 18.

In E. L'. Duckworth ([1892] 2 Q. B. 83, and 17 Cox, C. C. 495),
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the prisoner was indicted under 24 & 25 Vict. c. 100, s. 18, which

enacts that whosoever shall unlawfully and maliciously, " by

drawing a trigger or in any other manner," attempt to discharge

any kind of loaded arms at any person with intent to do grievous

bodily harm, shall be guilty of felony. It was proved on the trial

that the prisoner drew from his pocket a loaded revolver and

pointed it towards his mother. His wrists were seized by

bystanders as he was raising the pistol, and after a struggle it

was taken from him. During the struggle his finger and thumb
were seen fumbling about the revolver, which cocked auto-

matically when the trigger was pulled. The Court of Crown
Cases Eeserved held that there was evidence upon which the

prisoner could properly be convicted of an attempt to discharge

the revolver within the meaning of the statute.

The offence of attempting to commit a crime may be committed
in cases in which the offender voluntarily desists from the actual

commission of the crime itself.

Cases on the question of attempt are :—E. v. Brown, 10 Q. B. D.
381 ; E. V. Watts, Sessions Paper, C. C. C. Vol. 71, p. 50 ; E. v.

Bain, 9 Cox, C. C. 98 ; E. v. Eoderick, 7 C. & P. 795 ; E. v. Nicholls,

2 Cox, C. C. 182 ; E. v. Eansford, 13 Cox, C. C. 9 ; Eoberts' Case,

Dears. C. C. 539 ; E. v. Phillips, 6 East, 464 ; E. v. Jackson, 17

Cox, C. C. 104 ; E. r. Brown, 62 J. P. 790 ; E. y. Taylor and Smith,

25 L. T. 75 ; E. v. Hapgood and Wyatt, 1 C. C. E. 221 ; E. v.

Chapman, 2 C. & K. 846 ; E. r. Martin, 9 C. & P. 215 ; E. r. Taylor,

1 F. & F. 511.

Statutes on the subject are : 14 & 15 Vict. c. 100, s. 9 ; 24 & 25
Vict. c. 100, ss 11—15.

Infancy as an Excuse for Crime.

R. V. OWEN. (1830) [9]

[4 C. & P. 236.]

The prisoner, Elizabeth Owen, a girl of ten years of age,

was indicted for stealing coals. It was proved that she was
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standing by a large heap of coals belonging to Messrs.

Harford & Brothers, and that she put a basket upon her

head. The basket was found to contain a few knobs of

coal, which, in answer to a question put to her by the

witness for the prosecution, she said she had taken from

the heap. Notwithstanding that the facts were undisputed,

the jury acquitted her, saying, " We do not think that the

prisoner had any guilty knowledge."

" In this case," said Littledale, J., " there are two questions :

first, did the prisoner take these coals? and secondly, if she

did, had she at the time a guilty knowledge that she was

doing wrong ? The prisoner, as we have heard, is only ten

years of age : and unless you are satisfied by the evidence

that, in committing this offence, she knew that she was doing

wrong, you ought to acquit her. Whenever a person commit-

ting a felony is under fourteen years of age, the presumption

of law is that he or she has not sufficient caj^acity to know

that it is wrong ; and such person ought not to be convicted,

unless there be evidence to satisfy the jury that the party, at

the time of the offence, had a guilty knowledge that he or she

was doing wrong."

[Lumley for the Crown.]

A child under seven cannot be guilty of a crime, for it is con-

clusively presumed to be doli incajiax Between seven and four-

teen the presumption in favour of innocence still continues but

may be rebutted by strong and pregnant evidence of a mischievous

discretion ; for then malitia supplct cetatein. This capacitas doli

ought to be affirmatively proved, as in the case of E. r. Clark, tried

before Mr. Justice Denman at Winchester Assizes in 1880, where

ca little boy of eleven was charged with manslaughter, and his

schoolmaster was put into the witness-box against him to show

the amount of his intelligence. If it were merely proved against

a bov of ten or eleven that he killed a person intentionally, or

picked his pocket, he would be entitled to his acquittal ; but, of

course, the surrounding circumstances may, in any particular
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case, furnish the proof of the " mischievous discretion " required.

Thus at Abingdon Assizes, in 1629, before Mr. Justice Whitlock,

a boy named Dean, about eight or nine years of age, was found

guilty of burning some barns at Windsor, and sentenced to death,

and hanged, it appearing upon examination that he had mahce,

revenge, craft, and cunning. So in a case where a boy of nine

killed a playmate and then hid the blood and body, the attempt at

concealment was considered to prove the capacitas doli. The

case of R. v. York, where a boy of ten murdered a little girl of

five is very similar. A girl of the age of thirteen was burnt in

1338 for killing her mistress ; and about the time of Edward I. a

boy under fourteen killed his comrade and afterwards hid himself,

and he was hanged, as it was held that the hiding showed know-

ledge of right and wrong.

A boy under fourteen is conclusively presumed to be incapable

of committing a rape ; but he may be a principal in the second

degree as aiding and assisting another, or he may be convicted of

a common assault, although he cannot be convicted of an assault

with intent to commit a rape, and if he is under that age no

evidence is admissible to show that, in point of fact, he could

commit the offence ; nor can a boy under fourteen years of age be

convicted of feloniously carnally knowing and abusing a girl under

thirteen years old, under sect. 4 of the Criminal Law Amendment
Act, 1885, even though the offence is fully proved (R v. Waite,

[1892] 2 Q. B. 600 ; 17 Cox, C. C. 554) ; but he may be convicted

of an indecent assault under sect. 9 of the Criminal Law Amend-

ment Act, 1885. (R. V. Wilhams, [1893] 1 Q. B. 320, vide post,

p. 275.)

A child under fourteen, indicted for murder, must be proved

conscious of the nature of the act (R. v. Vamplew, 3 F. & F. 520)

;

and in a case where coining implements were found in the house

occupied by a man, his wife, and a child ten years of age, the jury

were directed to acquit the child of a felonious possession. (R. v.

Boober, 4 Cox, C. C. 272.) Infants between the ages of fourteen

and twenty-one are privileged in a few cases where the offence

charged is a mere nonfeasance, on the ground that, till the latter

age, they have not command of their purses.

On an indictment against a defendant for obtaining goods by

falsely pretending that he was of full age, a plea of infancy in an

w. 3
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action brought against him is not admissible for the pm'pose of

proving that he was a minor. (R. v. Simmonds, 4 Cox, C. C. 277.;

and E. v. Walker, 1 Cox, C. C. 99.)

Vide also R. v. Smith, 1 Cox, C. C. 260.

Insanity as an Excuse for Crime.

[10] R. V. McNAUGHTEN. (1843)

[10 CI. & Fin. 200.]

The prisoner had been indicted at the Central Criminal

Court for the murder of Edward Drummond. Evidence

having been given of the fact of the shooting of Mr. Drum-

mond, and of his death in consequence thereof, witnesses

were called on the part of the prisoner, to prove that he was

not, at the time of committing the act, in a sound state of

mind. The medical evidence was in substance this : That

persons of otherwise sound mind might be affected by morbid

delusions ; that the prisoner was in that condition ; that a

person so labouring under a morbid delusion might have a

moral perception of right and wrong, but that in the case of

the prisoner it was a delusion which carried him away beyond

the power of his own control, and left him no such perception,

and that he was not capable of exercising any control over

acts which had connection with his delusion ; that it was of

the nature of the disease with which the prisoner was afifected,

to go on gradually until it had reached a climax, when it

burst forth with irresistible intensity ; that a man might go

on for years quietly, though at the same time under its

influence, but would all at once break out into the most

extravagant and violent paroxysms. Some of the witnesses
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who gave this evidence had previously examined the prisoner

:

others had never seen him till he appeared in Court, and they

formed their opinions on hearing the evidence given by the

other witnesses.

Tindal, C. J., told the jury that the question to be deter-

mined was whether, at the time the act in question was com-

mitted, the prisoner had or had not the use of his under-

standing, so as to know that he was doing a wrong or wicked

act.

The verdict of the jury was Not Guilty, on the ground of

insanity. This verdict, and the question of the nature and

extent of the unsoundness of mind which would excuse the

commission of a felony of this sort, having been made the

subject of debate in the House of Lords, it was determined to

take the opinion of the judges on the law governing such

cases. Accordingly, on June 19, 1843, all the judges attended

the House of Lords, when (no argument having been had)

certain questions of law were propounded to them.

Tindal, C. J., deHvered the opinion of the judges (Maule, J.,

dissenting) to the following effect :
—

(1) Notwithstanding the party accused did the act com-

plained of with a view, under the influence of insane

delusion, of redressing or revenging some supposed

grievance or injury, or of producing some public

benefit, he is nevertheless punishable according to the

nature of the crime committed, if he knew at the time

of committing such crime that he was acting contrary

to the law.

(2) Every man is presumed to be sane, and to possess a

sufticient degree of reason to be responsible for his

crimes, until the contrary be proved ; and that to

establish a defence on the ground of insanity, it must

be clearly proved that, at the time of the commission

of the act, the party accused was labouring under

8—2
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such a defect of reason, from disease of the mind, as

not to know the nature and quality of the act he was

doing : or, if he did know it, that he did not know he

was doing what was wrong.

(3) The accused must be considered in the same situation

as to resi^onsibihty as if the facts with resj^ect to

which the dehision exists were real. For exami^le, if

under the influence of his delusion he sujjposes

another man to be in the act of attempting to take

away his life, and he kills that man, as he supposes,

in self-defence, he would be exempt from punishment.

If his delusion was that the deceased had inflicted a

serious injury to his character and fortune, and he

him in revenge for such supposed injury, he would be

liable to punishment.

(4) A medical man who never saw the j)risoner previously

to the trial, but who was present during the whole

trial, cannot, in strictness, be asked his oj^inion as to

the state of the prisoner's mind at the time of the

commission of the alleged crime ; but where the facts

are admitted or not disputed, and the question

becomes substantially one of science only, it may be

convenient to allow the question to be put in that

general form, though the same cannot be insisted on

as a matter of right.

[No counsel appeared.]

In E. V. Oxford (9 C. & P. 525) the prisoner discharged the

contents of two pistols at the Queen, and the defence of insanity

was set up for him. Denman, C. J., who tried the case, in sum-

ming up to the jury said :
" Persons lirimd facie must be taken to

be of sound mind till the contrary is shown. But a person may

commit a criminal act, and yet not be responsible. If some con-

trolling disease was, in truth, the acting power within him which

he could not resist, then he will not be responsible. It is not

more important than difficult to lay down the rule by which you
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are to be governed. Many cases have been referred to upon the

subject. But it is a sort of matter in which you cannot expect any
precedent to be found. It is the duty of the Court to lay down
the rule of the English law on the subject, and even that is

difficult, because the Court would not wish to lay down more than

is necessary in the particular case. . . . The question is

whether the prisoner was labouring under that species of insanity

which satisfies you that he was quite unaware of the nature,

character, and consequences of tlie act he was committing, or, in

other words, whether he was under the influence of a diseased

mind, and was really unconscious, at the time he was committing

the act, that it was a crime."

Every person is to be presumed to be sane, and to possess a suffi-

cient degree of reason to be responsible for his acts until the contrary

be proved. To establish a defence on the ground of insanity it

must be clearly proved that at the time of committing the act the

accused was labouring under such a defect of reason, from disease

of the mind, as not to know the nature and quality of the act he
was doing, or, if he did know it, that he did not know that he was
doing what was wrong. Everything depends on the attitude of

the prisoner's mind with regard to the particular act charged

against him. If it was a guilty mind with regard to that act, its

general derangement will not be an excuse. Thus in the case of

Lord Ferrers (19 St. Trials, 947), who was tried before the House
of Lords for the murder of his steward, it was shown that he was
occasionally insane, and incapable from his insanity of knowing
what he did, or judging of the consequences of his actions. Many
witnesses stated that they considered him insane, and it appeared

that several of his relations had l)een confined as lunatics. But as

it appeared that the murder of his steward was deliberate, and that

the earl knew quite well in that particular instance what he was
doing, lie was found guilty and executed.

" A person," said Stephen, J., in R. v. Davis (14 Cox, C. C. 563),
" may be both insane and responsible for his actions, and the

great test laid down in McNaughten's case (10 CI. & Fin. 200)

was whether he did or did not know at the time that the act lie

was committing was wrong. If lie did, even though he were mad,

he must be responsible ; but if his madness prevented that, then

he was to be excused. As I understand the law, any disease which
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so disturbs the mind that you cannot think calmly and rationally

of all the different reasons to which we refer in considering the

Tightness or wrongness of an action—any disease which so disturbs

the mind that you cannot perform that duty with some moderate

degree of calmness and reason—may be fairly said to prevent a

man from knowing that what he did was wrong."

Notwithstanding that a party accused did an act which was in

itself criminal, under the influence of an insane delusion, with a

view of redressing or avenging some supposed grievance or injury,

or of producing some public benefit, he is nevertheless punishable

if he knew at the time that he was acting contrary to law. If the

accused was conscious that the act was one which he ought not to

do, and if the act was at the same time contrary to law, he is

punishable. A party labouring under a partial delusion must be

considered in the same situation as to responsibility as if the facts

in respect of which the delusion exists were real.

Where, upon a trial for murder, the plea of insanity is set up,

the question for the jury is, did the prisoner do the act under a

delusion, believing it to be other than it was ? If he knew what

he was doing, and that it was likely to cause death, and was con-

trary to the law of God and man, and that the law directed that

persons who did such acts should be punished, he is guilty of

murder.

Sir James Fitzjames Stephen says :—

•

" No act is a crime if the person who does it is, at the time when
it is done, prevented either by any defective mental power or by

any disease affecting his mind

—

" (a) From knowing the nature and quality of his act, or

" (b) From knowing that the act is wrong, [or

" (c) From controlling his own conduct, unless the absence of

the powers of control has been produced b}' his own
default."]

In E. r. Burton (3 F. & F. 772), the prisoner, a youth of eighteen,

was indicted for the murder of a boy. It appeared that the deceased

boy had been playing on the Lines, a public place at Chatham,

where the prisoner saw him and was seen near him. Some hours

afterwards the child's dead body was found on the Lines. The
tlu-oat was cut and there were marks of a violent struggle. The

prisoner gave himself up and admitted the act. He said he was
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tired of life, and had made vip his mind to murder somebody. The

prisoner was often absent-minded, and had been known to eat

soap, &c. His mother had twice been to a lunatic asylum, and his

brothers were of weak intellect. At the trial the prisoner's counsel

proposed to ask a doctor, who was a witness, whether, having heard

the evidence, he was of opinion that the prisoner was sane or insane

at the time of the doing of the act ; but the learned judge would

not allow the question to be put, as it was the very question the

jury had to determine. The prisoner was convicted and executed.

Wightman, J., said: " It was urged that the prisoner did the act

to be hanged, and so was under an insane delusion ; but what

delusion was he under ? So far from it, it showed that he was

quite conscious of the nature of the act and of its consequences.

He was supposed to desire to be hanged, and, in order to attain

the object, committed murder. That might show a morbid state of

mind, but not delusion. Homicidal mania, again, as described by

the witnesses for the defence, showed no delusion ; it merely

showed a morbid desire for blood. Delusion meant the belief in

what did not exist. The question for the jury was whether the

prisoner, at the time he committed the act, was labouring under

such a species of insanity as to be unaware of the nature, the

character, or the consequences of the act he committed ; in other

words, whether he was incapable of knowing that what he did

was wrong. If so, they should acquit him ; if otherwise, they

should find a verdict of guilty."

In R. v. Haynes (1 F. & F. 666), the prisoner murdered a woman
with whom he had been on the most friendly terms up to the

moment of the commission of the offence. No motive was assigned

for the perpetration of the act.

Bramwell, B., said :
" As to the defence of insanity, it has been

\u-ged for the prisoner that you should acquit him on the ground

that, it being impossible to assign any motive for the perpetration

of the offence, he must . have been acting under what is called a

powerful and irresistible influence or homicidal tendency. But I

must remark as to that, that the circumstances of an act being

apparently motiveless is no ground from which you can safely infer

the existence of such an influence. Motives exist unknown and

innumerable which might prompt the act. A morbid and restless

(but resistible) thirst for lilood would itself be a motive urging to
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such a deed for his own rehef." The prisoner was convicted, hut

reprieved.

Cases on this subject are—R. v. Barton, 3 Cox, C. C. 275

;

E. V. Davies, 1 F. & F. 69 ; R. r. Richards, 1 F. & F. 87 ; R. r.

Wright, R. & R. C. C. 456 ; R. v. Searle, 1 M. ct Rob. 75 ; R. v.

Frances, 4 Cox, C. C. 57 ; R. v. Layton, 4 Cox, C. C. 149 ; R. v.

Stokes, 3 C. & K. 185 ; R. r. Law, 2 F. & F. 836 ; R. v. Vyse,

3 F. & F. 247 ; R. r. Dixon, 11 Cox, C. C. 341 ; R. v. Leigh,

4 F. & F. 915 ; R. v. Hodges, 8 C. & P. 195 ; R. v. Dwenyhouse,
2 Cox, C. C. 446 ; R. r. Southey, 4 F. & F. 864 ; R. v. Pearce,

9 C. & P. 667 ; R. v. Goode, 7 A. & E. 536 : R. r. Davies, 6 Cox,

C. C. 3-26; R. r. Turton, 6 Cox, C. C. 385.

Drunkenness as an Excuse for Crime.

[11] R. r. CRUSE. (1838)

[8 C. & P. 541 ; 2 Moo. C. C. 53.]

The prisoner Thomas Cruse, and his wife Mary Cruse, were

indicted under 1 Vict. c. 85, s. 2, for the offence, at that time

capital, of inflicting an injury dangerous to life with intent to

murder ; the prisoners were found guilty of an assault.

The evidence showed that the child Charlotte Heath, upon

whom the assault was committed, was seven years old, and

was a natural daughter of the female prisoner. Between six

and seven in the evening of the 5th of June, Thomas Cruse

asked his wife for more money ; she said he should have no

more that night ; he shut the door, he and his wife being then

in the house. Both prisoners were very drunk, and a neigh-

bour heard the hus])and call the child, and the child say,

" Father, do not beat me." The female prisoner said he

might beat the child when he liked, and if he killed the child
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she would not come near him. Blows were heard, and after

that the child ran out of the house ; the female prisoner ran

after the child and gave her a blow on the head, and drove

her back again. A noise was then heard of something falling,

and Mary Cruse cried " Murder." The medical evidence

showed that two hours after these injuries were inflicted the

child was suffering from concussion of the brain, which is an

injury dangerous to life. Patteson, J., in summing up the

case to the jury, said :
" Before you can find the prisoner,

Thomas Cruse, guilty of this felony, you must be satisfied

that when he inflicted this violence on the child he had in

his mind a positive intention of murdering that child. Even

if he did it under circumstances which would have amounted

to murder if death had ensued, that will not be sufficient,

unless he actually intended to commit murder. With respect

to the wife, it is essential not only that she should have

assisted her husband in the commission of the offence, but

also that she should have known that it was her husband's

intention to commit murder. It appears that both these

persons were drunk ; and although drunkenness is no excuse

for any crime whatever, yet it is often of very great impor-

tance in questions where it is a question of intention. A
person may l)e so drunk as to be utterly unable to form any

intention at all, and yet he may be guilty of very great

violence. If you are not satisfied that the prisoners, or either

of them, had formed a positive intention of murdering this

child, you may still find them guilty of an assault."

[J. J. Williams for the prosecution ; Carrington for the

l>risoner8.]

Voluntary drunkenness affords no excuse for crime, as men must

be taken to drown their faculties at their peril. (Vide Pearson's

Case, 2 Lewin, C. C. 144.) But in the later case of E. v. Monk-

bouse (4 Cox, C. C. 55), where the prisoner was indicted for

discharging a loaded pistol at the prosecutor with intent to murder
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him, Mr. Justice Coleridge expressed substantial agreement with

the view of Mr. Justice Patteson in the leading case. " Drunken-

ness," he said, " is ordinarily neither a defence nor excuse for

crime, and where it is available as a partial answer to a charge, it

rests on the prisoner to prove it, and it is not enough that he was

excited or rendered more irritable, unless the intoxication was such

as to prevent his restraining himself from committing the act in

question, or to take away from him the power of forming any

specific intention. Such a state of drunkenness may, no doubt,

exist. To ascertain whether or not it did exist in this instance,

you must take into consideration the quantity of spirit he had

taken, as well as his previous conduct." So, also, in the case of

E. V. Doherty (16 Cox, C. C. 306), which was a trial for murder,

Mr. Justice Stephen said: "Although you cannot take drunkenness

as any excuse for crime, yet when the crime is such that the

intention of the party committing it is one of its constituent

elements, you may look at the fact that a man was in drink in

considering whether he formed the intention necessary to constitute

the crime."

Although drunkenness is no excuse for crime, delirium tremens

caused by excessive drinking is different. If it produces such a

degree of madness as to render the person incapable of distinguish-

ing right from wrong at the time the offence is committed, he

is relieved from criminal responsibility. (E. v. Davis, 14 Cox,

C. C. 563.)

It is said that drunkenness, even though contracted voluntarily,

may sometimes be taken into consideration as tending to rebut

the existence of a specific intention. And clearly, whenever the

question is whether the prisoner committed the act charged against

him intentionally or by accident, it is important to ascertain whether

he was drunk or sober.

In a case of stabbing, where the prisoner had used a deadly

weapon, the fact that he was drunk does not at all alter the nature

of the case ; but if he had intemperately used an instrument not

in its nature a deadly weapon, at a time when he was drunk, the

fact of his being drunk might induce the jury to less strongly

infer a malicious intent in him at the time. (E. v. Meakin, 7

C. k P. 297.)

If a man is drunk, this is no excuse for any crime he may
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commit ; but where provocation by a blow has been given to a

person, who kills another with a weapon which he happens to have

in his hand, the drmikenness of the prisoner may be considered

on the question, whether he was excited by passion, or acted from

malice ; as, also, it may be on the question, whether expressions

used by the prisoner manifested a deliberate purpose, or wei'e

merely the idle expressions of a drunken man. (E. v. Thomas,

7 C. & P. 817.)

Though drunkenness is no excuse for crime, it may be taken

into account by the jury when considering the motive or intent

of a person acting under its influence. (E. r, Gamlen, 1 F. & F.

90.)

Where, on the trial of an indictment for an attempt to commit
suicide, it appeared that the prisoner was at the time of the alleged

offence so drunk that she did not know what she did :—Held, that

this negatived the attempt to commit suicide. (E. v. Moore, 3 C. &
K. 319.)

On a charge of attempting to commit suicide, the mere fact of

drunkenness is no excuse for the crime ; but it is a material fact

for the jury to consider before coming to the conclusion that the

prisoner really intended to destroy his life. (E. v. Doody, 6 Cox,

C. C. 463.)

Coercion by Husband,

R. V. TORPEY. (1871) [12J

[12 Cox, C. C. 45.]

The prisoner Martha Torpey was indicted, with one Michael

Torpey, for a robbery with violence committed by them

together upon James Unett Parkes, and stealing from his

person two diamond necklaces and other articles of jewellery,

the goods of William Henry Eyder.

The second count of the indictment described the goods as
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being, at the time of the robbery, in the possession and under

the control of the said J. U. Parkes.

The third count charged both prisoners with feloniously

receiving the property, knowing it to have been stolen.

The male prisoner was not in custody, and the female

prisoner was, therefore, tried alone. In the gaol calendar she

was described as a married woman, but this did not appear on

the face of the indictment, which contained no description of

either prisoner.

The facts of the case, as appearing from the evidence, were

as follows :

—

The prosecutor was an assistant to Messrs. London and

Ryder, jewellers, of New Bond Street. On the 12th of January,

in consequence of an order given to his employers, he went

with some jewellery, to the value of over 5,000/., to a house,

No. 4, Upper Berkeley Street, W. He reached the house

about half-past five o'clock in the evening, and the door was

opened by Michael Torpey, who had given the order for the

jewellery at the shop. Michael Torpey apologised for the

absence of the servant, asked prosecutor to leave his hat in a

room on the ground floor, and then to follow him (Tori3ey) to

the drawing room. There they were joined by the prisoner,

Martha Torpey, and the prosecutor took out of a bag part of

the jewellery, and, placing it on the table, began to show it to

the two prisoners, keeping the remainder of the jewellery in

his bag under the table. The two prisoners were together on

the other tide of the table, and as they examined the jewels,

the value of each article was explained.

The male prisoner admired a necklace worth 1,100/., and

said he should like to have either that or one valued at 750/.,

but that he thought he should like to consult his wife's sister

before a decision was come to. He told the female prisoner to

call her sister, and she left the room apparently for that pur-

pose. The male prisoner continued standing at the table in
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the same position as before, and the prosecutor remained with

his back to the door. In about a couj)le of minutes the female

prisoner returned, and said that her sister would be there

directlj'. She then came quietly behind the prosecutor, and

placed a handkerchief saturated with something over his face

and mouth, whilst the male prisoner rushed at him and

clasj)ed him round the arms in front. They struggled together

for two or three minutes, the female i^risoner constantly ajjply-

ing the handkerchief to the prosecutor's face, who, after a

short time, became unconscious, and was forced by the

prisoners on to a sofa. On returning to complete conscious-

ness the prosecutor found himself lying on the sofa, bound

with straps. Both prisoners had then left the house, taking

with them all the jewellery which had been placed on the

table, except a small gold chain.

The house in Upper Berkeley Street had been taken at a

weekly rent by the male prisoner from a house agent, to whom
he represented his name as Tyrrel, and gave a reference to an

hotel keeper at Bath. The reply to the reference, in conse-

quence of which the male prisoner was allowed to engage the

house, was as follows :

—

"Bath, Ptoyal Hotel.

"Le 10 Jan., 1871.

" M. de Madaillon (being imperfectly acquainted with the

English language) has requested me to acknowledge and reply

to your letter. We have known Mr. Tyrrel for some years in

Paris, and I have no hesitation in assuring you that any engage-

ment into which he may enter with you will be honourably

fulfilled.

" I am, faithfully yours,

" Emily de Madaillon."

This letter was proved to be in the handwriting of the female

prisoner.

On the afternoon of the robbery, both prisoners arrived at

the house in Upper Berkeley Street in a cab; they had no
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luggage. Shortly afterwards, the only servant in the house

was sent out by the female prisoner with a letter directed to

some fictitious Miss Pearson at Tulse Hill, and the servant's

unsuccessful search for this person kept her fully occupied

until after the robbery had been completed. On her return,

the house was in the possession of the police. The direction

on the envelope of this letter was also proved to be in the

handwriting of the female prisoner.

The two prisoners had been living together as husband and

wife since the month of June previously, at the house of a

Miss Pitt at Leamington. They had with them an infant

whom they treated as their child. On the 9th of January,

the male prisoner went to London. On the 11th, the female

prisoner received two telegrams at Leamington. On the

morning of the 12th (the day of the robbery), she left for

London, stating that she might not return that evening, in

which case she would send a telegram. On the evening of

the 12th, Miss Pitt received a telegram from her, and about

two o'clock on the morning of the 13th, both prisoners returned

together, and the male prisoner left in a day or two and went

abroad, leaving the female prisoner at Leamington, where she

was shortly afterwards apj)rehended.

On the 15th of January, a relative of the female prisoner

received from her a parcel containing part of the stolen pro-

perty, with a letter asking the former to take charge of the

parcel for a time. This letter, also, was in the handwriting

of the female prisoner. Counsel for the defence referred to

E. r Cruse, 8 C. & P. 541 ; and 2 Moody, C. C. 53 ; and R. r.

Archer, 1 Moody, C. C. 143.

The prisoner was acquitted.

[Metcalfe and Straight for the prosecution ; Montagu

Williams and Horace Brown for the prisoner.]

It is not, of course, to be suggested that this case is in any way

a binding authority, being merely a decision of a jury and not a
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rule of law ; but it is made a leading case in order to show to

what extent the doctrine of coercion can be carried, and for this

reason the facts have been given in detail. It will be observed

that the wife took a very active part in the whole matter. It was
she who wrote the false reference ; it was she who got rid of the

servant by sending her out on a fictitious errand ; and it was she

who commenced the assault on the prosecutor. It would seem
from the arguments in this case that the doctrine of coercion

applies to misdemeanours as well as to felonies, and the question

for the jury is the same in both cases ; also that this doctrine

applies to the crime of robbery with violence.

A wife who commits a crime in the presence of her husband is

in general presumed to have acted under his coercion, and is

excused. This proposition, however, must be taken with certain

limitations. The presumption does not apply to crimes of the

gravest kind, such as treason, murder, or manslaughter. Nor does

it apply to those misdemeanours in which the law considers it

reasonable to presume that the wife was as guilty as the husband.

Thus, she may be convicted of keeping a brothel, though her

husband lived in the house and superintended the establishment,

for the law presumes that the wife has a principal share in the

management of domestic affairs. A wife cannot commit larceny

in the company of her husband, for it is deemed his coercion and
not her voluntary act ; and the law, out of tenderness to the wife,

if a felony is committed in the presence of the husband, raises a

presumption privid facie, and lyrimd facie only, that it was done

under his coercion. But tlie presvimption can in all cases be

rebutted by showing that the woman acted voluntarily, and not

out of regard to her husband's wishes or commands. It is not

necessary for the defence, when taking the point of coercion, to

prove the marriage in the strictest way, evidence of reputation, if

such as to satisfy the jury, being sufidcient. And if the woman is

charged in a joint indictment as the wife of the man, no kind of

proof is necessary. Mere cohal)itation will not, however, suffice

to discharge the woman from liability. A wife who has incited

her husband to the commission of a felony can be indicted and
convicted as an accessory before the fact ; but although she knows
that he has committed a felony, she has a right to receive and
screen him.
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In E. V. Samuel Smith and Sarah Smith (D. & B. 553), it

appeared on the trial that the wife, acting, as the finding of the

jury established, under the coercion of her husband, wrote letters

to the prosecutor pretending that she had become a widow, and

requesting a meeting at a distant place. The meeting was granted,

and the wife, dressed as a widow, met the prosecutor at a railway

station, and induced him to go with her to a lonely spot, where

the husband fell upon him and inflicted the injm-ies alleged in the

indictment. The question was reserved, and the Court quashed

the conviction. Pollock, C. B., said:—"The jury have disposed

of this case by their finding. They have found that Sarah Smith

was a married woman ; that she acted under the coercion of her

husband ; and that she herself did not personally inflict any

violence upon the prosecutor. The conviction, therefore, so far

as it extends to her, must be reversed."

In Brown v. x\ttorney-General for New Zealand (18 Cox, C. C.

658), the Judicial Committee of the Privy Council held that the

mere fact of coverture raises no presumption of compulsion by

the husband ; and that where the evidence showed that a wife

voluntarily aided in arrangements leading up to, and intended to

assist, the commission of a criminal offence by her husband, she

was rightly convicted, and no question as to marital control should

have been left to the jury. Halsbury, L. C , said :
—" The mere

fact that the parties are married never even formed a presumption

of compulsion by the husband. Even as early as Bracton's time,

if the wife was voluntarily a party to the commission of a crime,

her coverture furnished no defence. . . . Questions have from time

to time arisen how far the mere presence of the husband at the

time of the commission of the offence should furnish a presumption

of marital control, and the decisions on that subject have not been

entirely uniform. But their Lordships are of opinion that here

even that question does not arise. The acts attributed to the

prisoner were acts done by herself in the absence of her husband,

conclusively establishing that she was voluntarily acting and aiding

and assisting in arrangements leading up to, and intended to assist,

the commission of the offence which was afterwards consummated."'

The appeal was therefore dismissed.

In R. r. Baines (19 Cox, C. C. 524), the Court of Crown Cases

Reserved held that coverture is no defence to a criminal charge.
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In this case a husband and wife were jointly indicted for receiving

stolen goods. There was evidence that the wife had received part

of the stolen property from one of the thieves ; there was no

evidence that the husband was present at the time, and there was

no evidence that the wife was acting under his compulsion. The
Court affirmed the conviction.

In E. V. Booker (2 Cox, C. C. 272), the Court held that if coining

implements are found in a house occupied by a man and his wife,

the presumption is, that they are in the possession of the husband
;

and unless there are circumstances to show that the wife was acting

separately, and without her husband's sanction, they cannot both

be convicted. The Court held also that the fact of a wife attempting

to break up coining implements at the time of her husband's

apprehension, if done with the object of screening him, is no

evidence of a guilty possession.

In E. V. Manning (2 C. & K. 903), it was held that if husband

and wife jointly commit a murder, both are equally amenable to

the law, as the doctrine of presumed coercion of the wife does not

apply to murder. So also a wife is amenable as an accessory

before the fact to a murder committed by her husband ; but if the

only part she took in the transaction was in harbouring and

comforting her husband after the crime was committed, she is not

liable as an accessory after the fact.

In E. V. McGinnes (11 Cox, C. C. 391), a woman was indicted

for uttering counterfeit coin. At the time of the commission of

the offence, she was in company with a man who went by the

same name, and who was convicted at the previous assizes of the

offence. When the prisoners were taken into custody, the constable

addressed the female as tlie male prisoner's wife. He denied tlie

fact in the heai'ing and presence of the woman. Since her

committal she had been confined of a child. It was held that, under

the circumstances, although the woman had not pleaded coverture,

and even although she had not asserted she was married to the

male prisoner when he stated she was not his wife, it was a

question for the jury whether, taking the birth of the child and the

whole circumstances, there was not evidence of the marriage, and

the jury thought there was, and acquitted her.

In E. V. Good (1 C. & K. 183), it was held that wliere a woman
is cbarged witli comforting, harbouring, and assisting a man who

w. 4
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has committed a murder, if the counsel for the prosecution has

reason to beheve that she was married to the man, and it appears

clearly that she considered herself as his wife, and lived with

him as such for years, he will be justified in not offering any

evidence against her, even though he has also reason to believe

that the marriage was in some respect irregular, and probably

invalid.

Cases on this subject are :—R. v. Knight, 1 C. & P. 116

R. V. Price, 8 C. & P. 19; E. v. Dicks, 1 Euss. C. & M. 141

R. V. Matthews, 1 Den. C. C. 596 ; E. r. Langher, 2 Cox, C. C. 134

E. V. John, 13 Cox, C. C. 100 ; E. r. Morris, E. & E. C. C. 270

E. V. Cohen, 11 Cox, C. C. 99 ; E. v. Wardi'oper, 8 Cox, C. C. 284

E. V. Hammond, 1 Leach, 447 ; E. v. Conolly, 2 Lewin, 229

;

E. V. Dixon, 10 Mod. 336 ; E. r. Ingram, 1 Salk. 384 ; E. v. Dykes,

15 Cox, C. C. 771 ; E. v. Buncombe, 1 Cox, C. C. 183 ; E. r. Banks,

1 Cox, C. C. 238 ; E. v. Brooks, 6 Cox, C. C. 148 ; E. v. Woodward,
8 C. & P. 561.

Compulsion.

[13] R. V. TYLER & PRICE. (1838)

[8 C. & P. 616.]

In this case, which was a charge of murder against the two

prisoners, a person named John Thom, who called himself Sir

William Courtenay, and was insane, collected a number of

persons together in the neighbourhood of Canterbury, pro-

mising them plenty in this world and happiness hereafter,

and asserted that he was above all earthly authority, and was

the Saviour of the world. A warrant for his arrest was

entrusted to a constable named John Meares, who went with

his brother to effect the arrest. Thom shot the brother and

tried to stab John Meares. Then Thom hacked Meares'

brother with a sword, and the prisoners and two other persons,
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by the order of Thorn, afterwards took the deceased, who was

still alive, and threw him into a dry ditch, where they left

him. The Court held that any apprehension that Tyler and

Price had of personal danger to themselves from Thom, was

no ground of defence for continuing with him after he had

declared his purpose of cutting down constables, the appre-

hension of personal danger not furnishing any excuse for

assisting in doing any act which is illegal.

Lord Denman, C. J., in summing up, said: "With regard

to one argument you have heard, that these prisoners were

induced to join Thom and to continue with him from a fear

of personal violence to themselves, I am bound to tell you

that where parties for such a reason are induced to join a

mischievous man, it is not their fear of violence to themselves

which can excuse their conduct to others. You probably,

gentlemen, never saw two men tried at a criminal bar for an

offence which they had jointly committed, where one of them

had not been to a certain extent in fear of the other, and had

not been influenced by that fear in the conduct he pursued.

Yet that circumstance has never been received by the law as

an excuse for his crime, and the law is that no man, from a

fear of consequences to himself, has a right to make himself a

party to committing mischief on mankind."

[Law, Andrews, Serjt., Bodkin, and Channell for the

prosecution ; Shee and Deedes for the prisoners.]

This case illustrates the doctrine of compulsion, although the

actual decision of the Court was that the prisoners were guilty of

murder as principals in the first degree.

An apprehension, though never so well grounded, of liaving

property wasted or destroyed, or of suffering any other mischief

not endangering the person, will afford no excuse for joining or

continuing with rebels, but it is said to be otherwise if the party

joins from fear of deatli or by compulsion, although this does not

appear consistent witli the doctrine of the leading case.

On an indictment under 7 & 8 Geo. IV. c. 30, s. 4, for breaking a

4—2
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tlu'eshing machine, the judge allowed a witness to be asked whether

the mob, by whom the machine was broken, did not compel persons

to go wnth them, and then compel each person to give one blow to

the machine ; and also whether, at the time when the prisoner and

himself were forced to join the mob, they did not agree together

to run away from the mob the first opportunity. (E. v. Crutchley,

5 C. & P. 133.)

In general, a person committing a crime will not be answerable

if he was not a free agent, and was subject to actual force at the

time the act was done. Thus, if A. by force take the arm of B.,

in which is a weapon, and therewith kill C, A. is guilty of murder,

but not B. ; but if it be only a moral force put upon B., as by

threatening him with duress or imprisonment, or even by an assault

to the peril of his life, in order to compel him to kill C, it is no

legal excuse.

In R. V. McGrowther (Foster's Crown Law, 13), there was

evidence that the prisoner acted as a lieutenant in a regiment in

the rebel army called the Duke of Perth's regiment. The defence

of compulsion was set up, and witnesses swore that the Duke of

Perth threatened to burn the houses and to drive off the cattle of

such of his tenants as should refuse to follow him. Lee, C. J., in

summing v;p said there never was any tenure which obliged tenants

to follow their lords into rebellion, and the fear of having houses

burnt or goods spoiled is no excuse in the eye of the law for

joining and marching with rebels. The only force which excuses

is a force upon the person and present fear of death ; and this

force and fear must continue all the time the party remains with

the rebels. It is incumbent on every man who makes force his

defence, to show an actual force, and that he quitted the service

as soon as he could ; agreeably to the rule laid down in Oldcastle's

case, that they joined loro timore mortis, et recessemnt qicam cito

potuernnt.
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Corporations,

R. V. BIRMINGHAM AND GLOUCESTER
RAIL. CO. (1842) [14]

[9 C. k P. 469 ; 3 Q. B. 223 ; 6 Jur. 804.]

This was an indictment against the defendants in their

corporate name, found at the sannner assizes for Worcester-

shire, 1839, for disobeying an order of justices. By the

Company's Act (6 Will. IV.. c. 14), it was provided that in

case the company, in constructing the line of railway, should

sever any person's land into detached portions, they should

construct such bridges or archways over or under the railway

for the purpose of communication, as two justices, on the

application of the owner, should direct ; and an appeal was

given to the quarter sessions. The prosecutor had obtained

an order of two justices on the defendants, to make an arch-

way under the railway for the purpose of connecting the

severed portions of the prosecutor's lands. On appeal by the

company to the quarter sessions, the order was confirmed.

The company had not obeyed the order, and the j^rosecutor

preferred the indictment at the assizes. A distringas had

issued from time to time to compel the company to appear

and plead. When the case came on at the Worcester Assizes,

Baron Parke, the presiding judge, expressed themselves in

these terms :
" There are instances of corporations aggregate

being indicted for non-repair of bridges and roads raiione

teiinra:. The only difficulty is as to how they are to appear.

If the indictment were in the Court of Queen's Bench, they

would apjDear by attorney ; but the question is whether they

can appear by attorney here. At present, I see no other way

than by removing the indictment by certiorari, and the com-

pany pleading in the Court of Queen's Bench by attorney.
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There is no doubt that an indictment lies against a compan}-

if they will not do their dut}-. They have no person, and

must appear by attorney. They may be indicted, and it

seems to me that they must have a certiorari, and appear b}'

attorney ; or if they do not, there may be a distress ad

infinitum." The defendants accordingly removed the indict-

ment into the Court of Queen's Bench by certiorari, and their

counsel moved to quash the indictment, on the ground that

the company, as a corporation aggregate, was not liable to be

indicted in their corporate name. The case was argued on

demurrer, and a great number of cases were cited on each

side. Patteson, -J., in delivering the judgment of the Court,

said :
" This was an indictment against the company in their

corporate name for neglecting to make an arch and do other

works pursuant to an order of justices. The indictment was

found at the assizes at Worcester, and removed into this Court

by certiorari. The company appeared, and demurred generally

to the indictment, on the ground that they were not liable to

be indicted in their corporate name. On the argument, it

was not contended that trespass might not be brought against

a corporation, for, notwithstanding some dicta in the older

cases, it must be taken to be settled law, since the case of

Lord Yarborough r. The Bank of England (16 East, 6), and

Maund v. The Glamorganshire Canal Co. (Exch. 1840), that

both trover and trespass are maintainable. But it was said

that an indictment would not lie in this form. The only

authority cited for that position was a dictum of Lord Holt's,

in Anon., 12 Mod. 559, where he said that 'a corporation is

not indictable, but the particular members are.' That dictum

was not necessary to the decision of the case then before the

Court; nor does it appear what the nature of the offence was

to which it had reference ; it may have been felonv. As a

general jDroposition, it is opjjosed to many authorities, which

show that a corporation may be indicted for a breach of dutj-,
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though not for a felony or crime involving personal violence,

or for riot or assault. (Hawk. P. C. c. 76, s. 8 ; and c. 77, s. 2.)

In the case of E. v. The Mayor and Corporation of Liverpool

(3 East, 86), the judgment was arrested, but no question was

raised whether the indictment would lie. In E. r. The Mayor,

&c., of Stratford-upon-Avon (14 East, 348), the verdict for the

Crown was sustained, and there was no question raised

generally as to a corporation being liable to an indictment.

On the discussion of the question in the present case, counsel

for the defendants relied on an objection to this form of the

indictment, that at the assizes, where it was found, the

appearance must be in person, and, as a corporation agijfregate

can only appear by attorney, the defendants could not appear

and take their trial on it, if so disposed. We think there is

no weight in that objection. It may throw some difticulty in

the prosecutor's way, and oblige him to remove the indictment

by certiorari, but the liability of the corporation is not affected

by it. In E. v. Gardner (Cowp. 84, 85), a corporation was

held liable in their corporate capacity to be rated to the j^oor

;

and it was considered that the proper mode of i^roceeding to

enforce that liability was by distress infinite, as was pointed

out by Mr. Baron Parke in this very case, in 9 C. & P. 469,

and as appears from 2 Hawk. c. 27, s. 10 ; Vin. Abr. ' Corpora-

tions,' B. a ; and Com. Dig. ' Pleader,' B. 1. We are therefore

of opinion that on this demurrer our judgment must be for the

Crown."

[Talfourd, Serjeant, for the Crown ; Whateley for the

defendants.]

In E. V. The Great North of England Eailway Company (10 Jur.

755), it was held that an indictment will lie against a corporation

for a misfeasance at common law. In this very important case,

Lord Denman, C. J., in delivering the judgment of the Court,

said :
—" The question is whether an indictment will lie at common

law against a corporation for misfeasance, it being admitted, in
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conformity with undisputed decisions, that an indictment may be

maintained against a corporation for nonfeasance. All the pre-

liminary difficulties as to the service and execution of process, the

mode of appearing and pleading and enforcing judgment, are, by

this admission, swept aw^ay. But the argument is that for a

wrongful act a corporation is. not amenable to an indictment,

though for a wrongful omission it undoubtedly is, assuming, in

the first place, that there is a plain and obvious distinction between

the two species of offence. No assumption can be more unfounded.

Many occurrences may be easily conceived, full of annoyance and

danger to the public, and involving blame in some individual or

some corporation, of which the most acute person could not clearly

define the cause, or ascribe them with more correctness, to mere

negligence in providing safeguards, or to an act rendered improper

by nothing but the want of safeguards. If A. is authorised to make

a bridge with parapets, but makes it without them, does the offence

consist in the construction of the unsecured bridge, or in the neglect

to secure it ?

"But if the distinction were always easily discoverable, why
should a corporation be liable for the one species of offence, and

not for the other? The startling incongruity of allowing the

exemption is one strong argument against it. The law" is often

entangled in technical embarrassments, but there is none here. It

is as easy to charge one person, or a body corporate, with erecting

a bar across a public road as with the non-repair of it, and they

may as well be compelled to pay a fine for the act as for the

omission.

" Some dicta occur in old cases :
' A corporation cannot be guilty

of treason or of felony '
; it might be added, ' of perjury or offences

against the person.' The Court of Common Pleas lately held that

a corporation might be sued in trespass, but nobody has sought

to fix them with acts of immorality. Those plainly derive their

character from the corrupted mind of the person committing them,

and are violations of the social duties that belong to men and

subjects. A corporation, which, as such, has no such duties, cannot

be gitilty in these cases, but they may be guilty, as a body cor-

porate, of commanding acts to be done to the nuisance of the com-

munity at large. The late case of The Gloucester and Birmingham

Eail. Co. (3 Q. B. Eep. 223), was confined to the state of things
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then before the Court, which amounted to nonfeasance only, but

Avas by no means intended to deny the habihty of a corporation for

a misfeasance.

" We are told that this remedy is not required, because the

individuals who concur in voting the order, or in executing the

work, may be made answerable for it by criminal proceedings, Of

this there is no doubt, but the public knows nothing of the former

;

and the latter, if they can be identified, are commonly persons of

the lowest rank, wholly incompetent to make any reparation for the

injury. There can be no effectual means for deterring from an

oppressive exercise of power for the purposes of gain, except the

remedy by an indictment against those who commit it ; that is, the

corporation acting by its majority, and there is no principle which

places them beyond the reach of the law for such proceedings.

The verdict for the Crown, therefore, on the first four counts, will

remain undisturbed."

In Two Sicilies (King) v. Wilcox (14 Jur. 751), an incorporated

company demurred to a bill in equity, because the discovery thereby

sought might subject it to a criminal prosecution under 59 Geo. 3,

c. 69 (The Foreign Enlistment Act), and it was held that a

corporation was not liable to be indicted under that Act, and

the Court overruled the demurrer.

Vide also E. v. Tyler, [1891] 2 Q. B. 588.

Liability of Master for Ads of Servant.

R. V. STEPHENS. (1866) [15]

[L. E. 1 Q. B. 702; 35 L. J. Q. B. 251; 12 Jur. N. S. 961;

14 L. T. 593 ; 14 W. E. 859 ; 10 Cox C. C. 340.]

This case decided that the owner of works, carried on for

his profit by his agents, is liable to 1)6 indicted for a public

nuisance caused by acts of his workmen in carrying on the
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works, though done by them without his knowledge, and

contrary to his general orders.

The defendant was tried before Blacklnirn, J., at the Pem-

brokeshire Assizes ; and it was proved that the Tivy was a

I)ublic navigable river which flowed through Llechryd Bridge,

thence to Kilgerran Castle, and from there past the town of

Cardigan to the sea. About twenty years previous, the Tivy

was navigable to within a quarter of a mile of Llechryd Bridge,

from which place a considerable traffic was carried on in lime-

stone and culm by means of lighters. The defendant was the

owner of a slate quarry called the Castle Quarry, situate near

the Castle of Kilgerran, which he had extensively" worked since

1842, The defendant had no spoil bank at the quarry. The

rubbish from the quarry was stacked about five or sis yards

from the edge of the river. Previous to 1847, the defendant

erected a wall to prevent it from falling into the river, but in

that year a heavy flood carried away the wall, and with it large

quantities of the rubbish. Quantities of additional rubbish

were from time to time shot by the defendant's workmen on

the same spot, and so slid into the river. By these means

the navigation was obstructed, so that even small boats were

prevented from coming np to Llechryd Bridge. The defen-

dant, being uj)wards of eighty j'ears of age, was unable per-

sonally to superintend the working of the quarry, which was

managed for his benefit by his sons. The defendant's

counsel at the trial was prepared to offer evidence that the

workmen at the quarry had been prohibited both by the

defendant and his sons from thus depositing the rubbish, and

that they had been told to jilace the rubbish in the old excava-

tions and in a j^lace provided for that purpose. The learned

judge intimated that the evidence was immaterial ; and he

directed the jury that as the defendant was the jiroprietor of

the quarry, the quarrying of which was carried on for his

benefit, it was his duty to take all proper precautions to
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l^revent the rubbish from falhng into the river, and tiiat if a

substantial part of the rubbish went into the river from having

been improperly stacked so near the river as to fall into it,

the defendant was guilty of having caused a nuisance, although

the acts might have been committed by his workmen, with-

out his knowledge and against his general orders. Tbe jury

found a verdict of Guilty. This ruling was upheld by the

Court of Queen's Bench. Said Blackburn, J., " I see no

reason to change the opinion I formed at the trial. 1 only

wish to guard myself against it being supposed that, either at

the trial or now, the general rule that a principal is not

criminally answerable for the act of his agent is infringed.

All that it is necessary to say is this, that where a person

maintains works by his capital, and employs servants, and so

carries on the works as in fact to cause a nuisance to a private

right, for which an action would lie, if the same nuisance

inflicts an injury upon a public right, the remedy for which

would be by indictment, the evidence which would maintain

the action would also support the indictment. That is all

that it was necessary- to decide and all that is decided."

[H. S. Giffard, Q.C., and Poland for the Crown ; J. W.

Bowen and Hughes for the defendant.]

During tlie hearing of the above important case, the following

cases were cited as l^earing upon the point in issue :—E. v. Medley,

6 C. & P. 292 ; Busli v. Steinman, 1 B. & P. 407 ; Turberville r.

Stampe, 1 Ld. Eaym. 264 ; Lauglier v. Pointer, 5 B. & C. 576; E.

V. Pedley, 1 A. & E. 822 ; E. c. Moore, 3 B. & Ad. 188 ; Eeedie r.

London and North "Western Eail. Co., 4 Ex. 244; E. v. Great

North of England Eail. Co., 9 Q. B. 315 ; E. v. Birmingham and

Gloucester Eail. Co., 3 Q. B. 223 ; Fletcher v. Eylands, L. E. 1 Ex.

265 ; E. r. Huggins, 2 Ld. Eaym. 1574 ; Att.-Gen. v. Siddon, 1

C. & J. 220 ; Hearne r. Garton, 28 L. J. (M. C), 216 ; Eastern

Counties Eail. Co. r. Broom, 6 Ex. 314 ; Whitfield v. South Eastern

Eail. Co., 27 L. J. (Q.B.) 229; Stevens v. Midhmd Counties Eail.

Co., 10 Ex. 352 ; E. v. Gutch, Moo. & M. 433 ; and E. r. Ahnon, 5

Burr. 2686.
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Vide also Wilson v. Eankin, 6 B. & S. 216 ; Budd v. Lucas, [1891]

1 Q. B. 408 ; Brown v. Foot, 61 L. J. (M. C.) 110 ; Mullins v.

Collins, L. E. 9 Q. B. 292 ; Newman v. Jones, 17 Q. B. D. 132 ;

Chisholm v. Doulton, 22 Q. B. D. 736, and Allen r. The London

and South Western Eail. Co., 11 Cox, C. C. 621.

In Coppen v. Moore
( [1898] 2 Q. B. 306) it was held that the

provisions of sect. 2, sub-sect. 2, of the Merchandise Marks Act,

1887, which make it an offence to sell goods to which a forged

trade-mark or false trade description is applied, make a master

criminally liable for acts done by his servants in contravention of

the section when acting within the general scope of their employ-

ment, although contrary to their master's orders, unless the

master can show that he has acted in good faith and has done all

that it w^as reasonably possible to do to prevent the commission

of offences by his servants.

In Dyer v. Munday ( [1895] 1 Q. B. 742) the defendant employed

a person to manage a branch of his business, which was the sale

of furniture on the hire-purchase system. The manager sold a

piece of furniture to a person who was lodging in the plaintiff's

house, and on one of the instalments being in arrear, went to the

house and removed the furniture. While so doing he assaulted

the plaintiff. For this assault he was summoned, convicted and

fined, and he paid the fine. In an action against the defendant

in respect of the assault the jury found that the manager com-

mitted the assault in the course of his employment. The Court

held that the mere fact that the assault was a criminal offence,

and not only a tortious act, did not ' affect the liability of the

defendant for the act of the servant, and that the release of the

servant, under 24 & 25 Vict. c. 100, s. 45, from civil pi'oceedings

for the assault, did not release the defendant from liability.

In E. v. Bennett (Bell, C. C. 1; and 8 Cox, C. C. 74), the prisoner

had for years been accustomed to keep fireworks in a house in

London for sale, and a part of the process of manufacture cf

some of them was performed in the house, and by the supposed

negligence of one of his servants an ignition of red and blue fire

was caused, which communicated to the other fireworks, and a

rocket shot across the street and set a house on the opposite side

on fire, by which a person's death w^as caused. It was held that

the prisoner was not liable to be indicted for manslaughter, as the
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unlawful act of keeping the fireworks was disconnected with the

supposed negligence of the servant, which was the proximate
cause of the death.

Wives Proseading Husbands.

R. V. LORD MAYOR OF LONDON. (1886) [16]

[16 Cox, C. C. 81 ; 55 L. J. (M. C.) 118 ; 54 L. T. 761.]

This was a rule calling upon the Lord Mayor of London

and Alfred Vance (the comic singer) to show cause why the

Lord Mayor should not be made to grant a summons to

Emma Vance against her husband, Alfred, for libel. Alfred

had put an advertisement in the " Daily Telegraph " suggesting

that Emma was not his wife, but his mistress. It was held,

however, that the Married Woman's Properly Acts do not

enable a married woman to take criminal proceedings against

her husband for libel. The counsel who argued in supfiort of

the rule contended that the separate property of the wife was

affected by the libel, but the Court replied, " How can a

prosecution for a libel, which is criminal only because of the

tendency above pointed out [viz., the " tendency to arouse

angry passions, provoke revenge, and thus endanger the

public peace"], be said to be for the protection and security

of the separate estate ? It seems to us impossible to so hold,

even if it may hereafter be held (u[)on which we give no

opinion) that an action for libel in a case like the present can

be maintained by a wife against a husband. It seems to us,

moreover, looking at the complaint made, that it would be

impossible to hold the separate estate, as contemplated by the

statute, was ever here in jeopardy. What was damaged, if
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anything, was the fair fame of the applicant, nnd that, in our

judgment, is not separate estate. We are of opinion, that

neither as the law stood prior to 1870, nor since, can a wife

criminally prosecute a husband, or give evidence against him

ujDon a prosecution for a personal libel upon herself."

[Crispe for the rule ; Poland and W. Baugh Allen for the

Lord Mayor.]

Tlie tendency of recent legislation has been to establisli the

independence of the wife, so that she can sometimes prosecute her

liusband for offences against her property. See, however, 45 & 46

Vict. c. 75, s. 12, and also the case of Lemon r. Simmons,

.36 W, E. 351. That was an action for slander, the words com-

plained of being to the effect that the plaintiff robbed his wife of

75Z. before her removal to a lunatic asylum, and was anxious to

get rid of her, in order that he miglit take the remainder of her

money. It was held that, as such words did not impute to the

plaintiff that he stole his wife's money while they were living

apart, or when he was about to leave or desert her, they were not

actionable, inasmuch as they did not, even under the Married

Women's Property Act, 1882, impute an indictable offence.

By the first section of 47 & 48 Vict, c, 14 (which was passed to

supply the omission disclosed in E. r. Brittleton, 12 Q. B. D. 266),

it is provided that, " in any such criminal proceeding against a

husband or a wife as is authorised by the Married Women's Pro-

perty Act, 1882, the husband and wife respectively shall be com-

petent and admissible witnesses, and, except when defendant,

compellable to give evidence."

By sect. 12 of the Mai'ried Women's Property Act, 1882 (45 &

46 Vict. c. 75), every woman, whenever married, may bring civil

or criminal proceedings in her own name against any person,

including her husband, for the protection and security of her

separate property. In any indictment or other proceeding under

this portion of the Act it is sufficient to allege such property to

be her property ; and husband and wife may give evidence, the

one against the other, without the consent of the person charged,

both in cases under this and under the 16th section. But no wife

may take criminal proceedings against her liuslmnd in respect
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of property while they are hving together ; nor while they are

living apart, as to or concerning any act done by the husband
while they were living together, concerning property claimed by

the wife, unless such property shall have been wrongfully taken

by the husband when leaving or deserting, or about to leave or

desert, his wife.

Sect. 16 enacts tliat a wife doing any act with respect to the

property of her husband, which, if done by the husband with

respect to the property of the wife, would make the husband liable

to criminal proceedings by the wife under this Act, is liable to

criminal proceedings by her husband.

On the trial of a charge against a wife for stealing the goods of

her husband when about to leave or desert him, which is made a

criminal offence by ss. 12 and 16 of the Married Women's Pro-

perty Act, 1882, it is not necessary that the indictment should

contain averments that the prisoner was the wife of the prosecutor,

and that she took the goods in question when leaving or deserting,

or about to leave or desert, her husband. (E. v. James, [1902]

1 K. B. 541.)

By the Summary Jurisdiction (Married Women) Act, 1895

(58 & 59 Vict. c. 39), s. 4, a woman whose husband

—

(1) Has been convicted (a) summarily of an aggravated assault

upon her, or (b) on indictment of an assault upon her,

and sentenced to more than tw^o months' imprisonment,

or to pay a fine of more than 51.; or

(2) Has deserted her ; or

(3) By persistent cruelty or wilful neglect to provide reasonable

maintenance for her has caused her to leave him,

may apply to a Court of Summary Jurisdiction (or to the Court

before whom he is convicted on indictment) for an order under

this Act.

Such Court can (1) grant an order of separation
; (2) give her the

custody of any children while under sixteen years of age; (3)

order him to pay a sum not exceeding 21. per week and the costs

of the application.
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Torts and Felonies.

[17] WELLS V. ABRAHAMS. (1872)

[L. E. 7 Q. B. 554 ; 41 L. J. Q. B. 306 : 26 L. T. 433 ; 20 W. E.

659.]

In answer to an action for the recovery of a brooch, the

defence was raised that, as it aj)peared from the evidence that

the brooch was taken by the defendant under such circum-

stances as to prove a charge of felony, the j^laintiff ought to

be nonsuited. If was held, however, that a judge at nisi prius

is bound to try the issues on the record, and cannot nonsuit

under such circumstances.

" No doubt," said Cockburn, C. J., " it has been long estab-

lished as the law of England that where an injury amounts to

an infringement of the civil rights of an individual, and at the

same time to a felonious wrong, the civil remedy, that is, the

right of redress by action, is suspended until the party inflict-

ing the injury has been prosecuted. But although that is the

rule, it becomes a different question when we have to consider

how it is to be enforced. It may be that the person, against

whom a prosecution for felony is pending, may have a right in

an action to show b}' plea that he is in the position of a felon,

and so he may be able to stop the action brought by the

person injured by his felonious act, although I think this is

open to doubt, because the effect would be to allow a part}" to

set up his own criminalit3\"

Blackburn, J., said: "No doubt there are many dicta of

high authority to the effect that when there has been a private

injury to a civil right, which may also be the subject of

criminal prosecution for felony, it is the duty of the person

injured to prosecute for the criminal offence before he can
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pursue his remedy by aclion for the private injury. But

although there are many dicta to that effect, I cannot find any

case where that rule of law has been acted on before the cases

of White r. Spettigue, 13 M. & W. 603; and Gimson r.

Woodfull, 2 C. & P. 41. While the law throws the prosecu-

tion of criminal offences on i^rivate individuals, it may be, in

some cases, that the civil remedy is suspended until there has

been a prosecution for the felony. I am not prepared to say

that, if an action were brought against a defendant, and it

was stated by the Attorney-General on behalf of the Crown

that criminal proceedings were pending, and the action was

brought with an intention of compromising the felony, the

Court might not, in such a case, in the exercise of its summary

jurisdiction, stay proceedings in the action until the indict-

ment for felony had been tried ; or if an action were brought

contemporaneously with an indictment for felony, and was an

attempt to extort money, then again it might be that the Court

would stay joroceedings."

Lush, J. said : "It is undoubtedly laid down in the text

books, that it is the duty of the person who is the victim of a

felonious act on the part of another to prosecute for the felony,

and he cannot obtain redress by civil action until he has satis-

fied that requirement ; but by what means that duty is to be

enforced, we are nowhere informed. I am unable to find a

single instance in which there has been directly any attempt

to enforce that duty. It has been decided in Lutterell i\

Eeynell (1 Mod. 282), that it does not lie in the mouth of the

party to say that he himself was a thief ; he cannot be allowed

to set up his own ciime as a bar to the redress of the person

who sues him in an action. When we consider the functions

of a judge at nisi yrius, it seems to me perfectly clear that iti

is not competent for him to interpose in the middle of the

case to enforce that duty. He cannot refuse to try the cause.

In the first place, I do not see how he can stay i^roceedings,,

w. 6
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when i^art of the evidence is given, against the will of the

parties, and certainly he cannot nonsuit if the evidence before

him is such as ought to be submitted to the jnvy. His duty

is simpl}^ to try the cause on the issues that are joined. It

seems to me he has no power to stay proceedings and direct

a nonsuit or a verdict contrary to the evidence. If the

declaration discloses that which would be the subject of a

demurrer or a motion in arrest of judgment, I cannot see that

the judge dealing with the cause at nisi j^i'ins has any jjower

to interfere in order to enforce that supposed defect."

[Aspinall, Q.C., for the plaintiff ; Torr, Q.C., for the defen-

dant.]

The leading case practically overrules Wellock r. Constantine

1(2 H. & C. 146), where the plaintiff, a housemaid, who tried to get

damages from her master for committing a rape upon her, con-

sented to a nonsuit on the judge saying that be should direct a

verdict for the defendant, and leaves the question of procedure

(assuming the existence of the rule) rather doubtful.

In Ex parte Ball (10 Ch. D. 667), where a clerk had embezzled

moneys of his employer to a large amount, it was held that, even if

a person injured by a felony is debarred from proving in the bank-

ruptcy of the felon, in respect of the injury, until he has prosecuted

the felon, the obligation to prosecute does not extend to his trustee

in bankruptcy, even though that bankruptcy occurred after a proof

in respect of the injury had been tendered by the injured person

himself. Lord Bramwell, L. J., said, " In this case the debt which

is sought to be proved arose from the felonious act of the bankrupt

in embezzling the moneys of his employers. The question is,

whether that being so, and no more having been done than has

been done towards prosecuting the bankrupt, the trustee in the

liquidation of Messrs. Willis & Co., the employers, can prove the

•debt in the bankruptcy. The law on this subject is in a remarkable

state. For 300 years it has been said in various ways by judges,

many of the greatest eminence, without intimating a doubt, except

in one instance, that there is some impediment to the maintenance

of an action for a debt arising in this way. The doubt is that

which was not so much expressed by Mr. Justice Blackburn, in
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Wells V. Abrahams (L. E. 7 Q. B. 554), as to be inferred from

what he said. But though such an opinion has been entertained

and expressed for all this time, there are but two cases in which

it has operated to prevent the debt being enforced. These two

cases are Wellock v. Constantine (2 H. & C. 146), and Ex parte

Elliott (3 Mont. & A. 110)."

In Appleby v. Franklin (17 Q. B. D. 93), which w^as an action for

the seduction of the plaintiff's daughter, a paragraph of the state-

ment of claim alleged that the defendant administered noxious

drugs to the daughter for the purpose of procuring abortion, and

it was objected to as imputing a felony which ought to be prose-

cuted for before it could form the foundation of a civil action. It

was held, however, that, as the plaintiff was not the person upon

whom the felonious act had been committed, and had no duty to

prosecute, the paragraph could not be struck out. " The authorities

which have been referred to," said Wills, J., " leave no room for

poubt that no action can be maintained for a civil injury resulting

to the plaintiff from a felonious act on the part of the defendant

until public justice has been vindicated by the prosecution of the

criminal. It is equally clear that the objection to the maintenance

of the action cannot be raised by plea or by demurrer, or, as it

would seem, by way of nonsuit, inasmuch as the cause of action

still subsists. But here the action is brought not by the person

.upon whom the felonious act was committed, and who owes a duty

to the public to prosecute the offender, but by one who has

sustained consequential damage but who is not under any

obligation to prosecute. Osborn v. Gillett (L. E. 8 Ex. 88) is a

distinct authority to show that the present plaintiff is not debarred

from maintaining this action."

Mr. Justice Cave suggested, in Eoope v. D'Avigdor (10 Q. B. D.

412), that the proper way of staying an action, where the facts

disclosed a felony which the plaintiff ought to have prosecuted,

was by some application made summarily to the Court, and not

by demurrer.

In the Midland Insurance Co. v. Smith and Wife (6 Q. B. D.

561), an insurance company granted a fire policy to S., and during

the currency of the policy S.'s wife feloniously burnt the property

insured. The company, not admitting any claim on the policy,

brought an action against S. and his wife for the damage done by
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the act of the wife. The Court held, first, that the action could

not be maintained, as the insurer has no rights other than those of

his assured, and can enforce those only in his name and after

admitting the claim on the policy. Secondly, that the action for

the felony if it were maintainable was maintainable without

showing that the felon had been prosecuted. In delivering judg-

ment, Lord Penzance said :
" The second point raised by the

demurrer, namely, that an action cannot be maintained to recover

damages for a wrongful act amounting to a felony, unless the public

right has been first vindicated by a prosecution of the felon, has in

the present view of the case ceased to be material, but as the case

may go to the Court of Appeal, I think it better not to pass the

point over wholly unnoticed. The history of the question shows

that it has at different times and by different authorities been

resolved in three distinct ways. First, it has been considered that

the private wrong and injury has been entirely merged and

drowned in the public wrong, and therefore no cause of action ever

arose or could arise. Secondly, it was thought that, although there

was no actual merger, it was a condition precedent to the

accruing of the cause of action that the public right should have

been vindicated by the prosecution of the felon. Thirdly, it has

been said that the true principle of the common law is that there

is neither a merger of the civil right nor is it a strict condition

precedent to such right that there shall have been a prosecution of

the felon, but that there is a duty imposed upon the injured person,

not to resort to the prosecution of his private suit to the neglect

and exclusion of the vindication of the public law. In my opinion

this last view is the correct one."

In E. V. Daniell (3 Salkeld, 191) the defendant was indicted for

enticing an apprentice to depart from his master and absent himself

from his service ; and it was held that an indictment would not lie

for seducing an apprentice to leave his master, but only an action

on the case.

In E. V. Eichards (8 Durnford & East, 634) the defendants were

indicted for not repairing a private road constructed by an Act of

Parliament for draining and dividing a certain moor, called King's

Sedgmoor, in the county of Somerset. The Court held that there

was no legal ground on which this indictment could be supported.

That the known rule was, that those matters only that concerned
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the public were the subject of an indictment, and that the road in

question, being described to be a private road, did not concern the

pubhc, nor was of a public nature, but merely concerned the

individuals who had a right to use it. That the question was not

varied by the fact that many individuals were liable to repair

;

or by the fact that many others were entitled to the benefit of

it, for each party injured might bring his action against those on

whom the duty was thrown. That the circumstance of this road

having been set out under a public Act of Parliament did not make
the non-repair of it an indictable offence ; for many public Acts are

passed which regulate private rights, but it never was conceived

that an indictment lay on that account for an infringement of such

rights. That here the Act was passed for a private purpose, that

of dividing and allotting the estates of certain individuals. That,

even if it were true that there was no remedy by action, the

consequence would not follow that an indictment could be sup-

ported ; but, in truth, the parties injured had another legal

remedy, i.e., by action.

Treason Felony.

R. V. GALLAGHER AND OTHERS. (1883) [18]

[15 Cox, C. C. 291 ; Sessions Paper, C. C. C, vol. 98, p. 279.J

The prisoners were indicted under the Treason Felony Act,

1848 (11 & 12 Vict. c. 12),—

(1) For feloniously and unlawfully compassing, imagining,

and devising and intending to depose the Queen from

the Imperial Crown of Great Britain and Ireland, and

expressing the same by divers overt acts set out in the

indictment

;

(2) Intending to levy war upon the Queen in order, by force

and constraint, to compel her to change her measures

and counsels.
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(3) To intimidate and overawe the Houses of Parliament.

Secret clubs were formed in America, branches of a society

called the Fenian Brotherhood, whose object was said to be

to procure " the freedom of Ireland by force alone." The

prisoners, members of these clubs, came to England provided

with funds, their intent being to destroy public buildings by

nitro-glycerine and other explosives. One of the prisoners

appeared to be the director of the movements of the others
;

another was detected in manufacturing nitro-glycerine in large

quantities at Birmingham ; and others were employed in the

removal thereof, when manufactured, to London, under the

director's superintendence. There was evidence that the

House of Commons and Scotland Yard Office of the Detective

Police were pointed out as places to be destroyed, as w'cU as

that the nitro-glycerine was to be used for destroying other

public buildings. At the close of the case for the prosecution,

Edward Clarke, Q.C., on behalf of Thomas Gallagher, sub-

mitted that there was no evidence to go to the jury in support

of the second and third counts of the indictment. Prior to

the Treason Felony Act, and under the statute of Edward III.,

the question of what amounted to "a levying of war" had

often come before the Courts for judicial decision, and the

current of the authorities substantially amounted to this

—

that there must be numbers arrayed for the jourpose of

opposing the forces of the Crown, and a premeditated design

of conflict with the Royal forces. These elements were

essential to the crime of levying war against the Crown, and

he contended that they were wholly wanting in this case. He
referred to Coke's Institute, vol. 3, p. 9 ; Hale's Pleas of the

Crown, p. 149 ; Foster's Crown Law, c. 2, p. 208 ; State

Trials, vol. 24, p. 902 ; R. r. Frost, 9 Carrington and Payne,

p. 129 ; and R. v. Dammaree, 15 State Trials, p. 522. The

Lord Chief Justice (Lord Coleridge) said: " The words 'levj'ing

war ' are words general and descriptive. It is obvious that
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war may be levied in very different ways and by very different

means, in different ages of the world. And the judges have

never attempted to say that there could not be a * levying of

war ' in any other way than in the way brought before them

in earlier times. I am of opinion that it is enough to say in

this case, if the jury should be of opinion that the prisoners,

or any of them, have agreed among themselves that some one

of them should destroy the property of the Crown, and destroy

or endanger the lives of the Queen's subjects by explosive

materials, such as it has been suggested have been made use

of, and if they should be further of opinion that such acts,

have been made out, then the prisoners are guilty of treason

felony within the meaning of this Act." The jury w'ere

directed— (1) That if they thought that one or more of the

prisoners did compass, devise, or intend to force the Queen to

change her counsels, and to overawe the Houses of Parliament

by violent measures, directed either against the property of

the Queen, the public property, or the lives of the Queen's

subjects, and not with the view of repaying any private spite

or enmity against any particular subjects of the Queen, it

would be a levying of war against the Queen within the

meaning of the first count of the indictment ; and that it was

not the less compassing, and intending levying war, because,

by the progress of science, two or three men could do now

what could not have been done years ago except by a large

number of persons ; that the question was, was there proof

that the prisoners did what they did with the intention of

depriving and deposing the Queen from the style of the

Imperial Crown of the United Kingdom, or with the intention of

separating Ireland from the Crown of England, and establish-

ing an independent Republic? (2) That if what the prisoners

did was done to compel Her Majesty or her ministers,

by force, to change the i^resent Constitution, and to alter the

relations between England and Ireland, or even to set up a
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separate Parliament in Ireland, it would be within the second

count of the indictment. (3) That if what the prisoners did

was done for the purpose of intimidating and overaweing both

or either Houses of Parliament so as to frighten them into

doing what otherwise they would not have done, it would be

within the third count.

On the trial, which took place at the Central Criminal Court

in June, 1883, before Lord Coleridge, C.J., the Master of the

Piolls, and Grove, J., four of the prisoners were convicted and

sentenced to penal servitude for life.

[The Attorney-General, the Solicitor-General, Poland, and

Pi. S. Wright for the Crown ; Edward Clarke, Q.C., Bowen

Piowlands, Q.C., J. J. Sims, M. W. Mattinson, Keith Frith,

Burnie, H. J. Broun, and T. Waite for the prisoners.]

War levied against the King is of two kinds—direct and con-

•structive. Open and armed rebellion against the person of the

sovereign would, of course, belong to the former class. Instances

of the latter are attempts to effect innovations of a public and

general nature by force. Therefore, where a mob assembled for

the purpose of destroying all the Protestant dissenting meeting-

houses, and actually pulled down two, it was held to be treason.

(K. V. Dammaree, 15 St. T. 522.) But in another case, it was held

that, if a person act as the leader of an armed body, who enter a

town, and their object be neither to take the town nor to attack the

military, but merely to make a demonstration to the magistracy of

the strength of their party, either to procure the liberation of

certain prisoners convicted of some political offence, or to procure

for those prisoners some mitigation of their punishment, this,

though an aggravated misdemeanour, is not high treason. (E. i".

Frost, 9 C. & P. 129.) Nor w^ould a tumult, with a view to the

pulling down of a particular house, or the laying open of a par-

ticular enclosure, be treason, this being no general defiance of

public government.

In E. r. Thistlewood and others (33 State Trials, 381), " The
Cato StreetConspiracy," there was a conspiracy to assassinate the

King's Cabinet Ministers when assembled at dinner at Lord
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Harrowby's house in Grosvenor Square. It being found that their

particular purpose was only intended as one of the steps to the

general purpose of subverting the Constitution, the prisoners were

found guilty of high treason, the act in question being held to be

the compassing a levying of war against the King.

In E. V. Davitt and Wilson (11 Cox, C. C. 676), the prisoners

were indicted for feloniously compassing and devising to deprive

and depose the Queen from her style and title of the Imperial

Crown of the United Kingdom. Thirty-three overt acts were set

out, including a conspiracy to subvert the constitution, and a con-

spiracy to provide arras and ammunition for levying war within the

realm. The overt acts relied upon in support of the conspiracy

were the procuring and producing arms for the purpose of being

used in the intended insurrection against the royal authority in

Ireland. Both the prisoners were convicted.

The Naturahzation Act, 1870, provides that " Any British subject

who has at any time before, or may at any time after the passing

of this Act, when in any foreign State and not under any disability,

voluntarily becomes naturalized in such State, shall, from and after

the time of his so having become naturalized in such foreign State,

be deemed to have ceased to be a British subject and be regarded

as an alien." The King's Bench Division held that the section does

not empower a British subject to become naturalized in an enemy
.State in time of war ; and that the act of becoming naturalized

under such circumstances is itself an act of treason, and ineffectual

to afford protection against an indictment for treason in subse-

quently joining the military forces of the enemy. (R. v. Lynch,

[1903] 1 K. B. 444, and 20 Cox C. C. 468.)

The principal statutes relating to the crime of treason are—
25 Edw. 3, Stat. 5, c. 2 ; 1 Mary, sess. 1, c. 1 ; 36 Geo. 3, c. 7

;

5 & 6 Vict. c. 51 ; and 11 & 12 Vict. c. 12.

Cases on this subject are—R. v. Oxford, 9 C. & P. 525 ; R. v. Lord

George Gordon, 2 Dougl. 590 ; R. v. Delamotte, 1 East, P. C. 53 ;

R. V. Burke, 10 Cox, C. C. 519 ; Mulcahy v. Regina, L. R. 3 H. L.

306; E. V. Meaney, 10 Cox, C. C. 506; R. v. Deasy and others,

15 Cox, C. C. 334 ; R. v. Vaughan, 2 Salk. 634; R i'. Lord Preston,

12 How. St. Tr. 646 ; R. v. Charnock, 2 Salk. 633.
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Foreign Enlistment.

[19] R. V. SANDOVAL. (1887)

[16 Cox, C. C. 206 ; 56 L. T. 526 ; 35 W. E. 500 ; 51 J. P. 709.]

The defendant, a foreigner, but resident in this country, was

indicted for a breach of the Foreign Enlistment Act, 1870

(33 & 34 Vict. c. 90), by fitting out an expedition within the

Queen's dominions against a friendly State. It was held that

an ofifence under sect. 11 of that Act is sufficiently constituted

by the purchase of guns and ammunition in this country, and

their shipment for the purj)ose of being put on board a ship

in a foreign port, with a knowledge of the purchaser and

shipper that thej' are to be used in a hostile demonstration

against such State, though the shipper takes no part in an}'"

overt act of war, and the ship is not fully equipped for the

expedition within any port belonging to the Queen's dominions.

Day, J., said :
" Now, it is said that this expedition represented

a bond fide commercial transaction ; that the ship's papers

were thoroughly regular (which one might expect in a trans-

action which was not bond fide) ; and that there was nothing^

inconsistent with a mercantile adventure ; but that was for

the jury to judge of. Again, it was said that there was no

evidence that the defendant did ' prepare or fit out ' an expedi-

tion within the Queen's dominions. But I am clearly of

opinion (if we are to make use of our common sense) that

there was abundant evidence of a preparation and fitting out

of an expedition, Mr. Grain has urged that there is no offence

unless there has been a complete fitting out and equipment

;

that the ship must take her last biscuit on board. But the

Act was passed to prevent such mischiefs as the present ; and

I am of opinion that the moment any overt act of preparation
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is done the statutory offence is committed, so that such

attempts may be defeated and the mischievous consequences

hkely to ensue to this country may be prevented. The defen-

dant bought the guns and the ammunition which were

eventually used on board. In my judgment, there was a

substantial preparation made in this country. These guns

and ammunition were bought over here and then shipped to

Antwerp. For what? For that which amounted to both a

naval and military expedition. A number of persons were

collected together on board the ship, the Justitia, and pro-

ceeded together for the unmistakable purpose of levying war

or creating a disturbance within the territory of a friendly

State. The defendant, then, did make preparation in this

country for such an exj^edition. "We entertain no doubt that

there was abundant evidence of preparation in this country to

be left to the jury, and to support their very proper verdict."

" Nothing can be more mischievous," said Wills, J., " than

that persons who act as the present defendant has done should

suppose that they can escape the responsibility for acts done

in violation of the municipal law, passed to maintain the

requirements of international comity ; acts which might be

followed by consequences most mischievous, and which undei*

certain circumstances it might be impossible to exaggerate.

The present expedition was contemptible, and not of a charac-

ter seriously to affect our relations with a foreign power ; but

the law is the same as to a small expedition and a formidable

one, as to an expedition against a small State and a great State,

and those who took part in it are criminally liable."

[J. P. Grain for the prisoner.]

In R. V. Jameson and others
( [1896] 2 Q. B. 425 k 18 Cox, C. C.

392), it was held that, if there be an unlawful preparation of an

expedition by some person within her Majesty's dominions, any

British subject who assists in such preparation shall be guilty of



76 FOREIGN ENLISTMENT.

an offence, even though he renders the assistance from a place

outside her Majesty's dominions.

In this case, also, the indictment alleged that " within the limits

of her Majesty's dominions, and after the coming into operation

therein of the Act called ' The Foreign Enlistment Act, 1870,'
"

certain offences against the said Act were committed. The Court

held that the indictment sufficiently alleged the Act to have been

in operation in that part of her Majesty's dominions in which the

alleged offences were committed.

The second section of the Foreign Enlistment Act, 1870 (33 & 34

Vict. c. 90), provides that: "This Act shall extend to all the

dominions of her Majesty."

The third section enacts that :
" This Act shall come into opera-

tion in the United Kingdom immediately on the passing thereof,

and shall be proclaimed in every British possession by the governor

thereof as soon as may be after he receives notice of this Act,

and shall come into operation in that British possession on the

day of such proclamation."

The fourth section says that if any person, without the licence of

her Majesty, being a British subject, within or without her Majesty's

dominions, accepts or agrees to accept any commission or engage-

ment in the military or naval service of any foreign State at war
with any foreign State at peace with her Majesty, and in this Act

referred to as a friendly State, or whether a British subject or not

within her Majesty's dominions, induces any other person to accept

or to agree to accept any commission or engagement in the military

or naval service of any such foreign State as aforesaid, he shall be

guilty of an offence against this Act, and shall be punishable by

fine and imprisonment, or either of such punishments, at the

discretion of the Court before which the offender is convicted, and
imprisonment, if awarded, may be either with or without hard

labour.

The fifth section deals with the case of a British subject leaving

her Majesty's dominions with intent to serve a foreign State.

The eighth section has reference to illegal ship-building and
illegal expeditions.

The eleventh section provides that : "If any person within the

limits of her Majesty's dominions, and without the licence of her

Majesty, prepares or fits out any naval or military expedition to
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proceed against the dominions of any friendly State, the following

consequences shall ensue :—(1) Every person engaged in such pre-

paration or fitting out, or assisting therein, or employed in any

capacity in such expedition, shall he guilty of an offence against

this Act, and shall be punishable by fine and imprisonment, or

either of such punishments, at the discretion of the Court before-

which the offender is convicted ; and imprisonment, if awarded,,

may be either with or without hard labour. (2) All ships, and
their equipments, and all arms and munitions of war used in or

forming part of such expedition, shall be forfeited to her Majesty..'"

Offences against Foreign Sovereigns.

R. V. BERNARD. (1858) [20]

[1 F. & F. 240.]

The prisoner was charged with being an accessory before

the fact to the murder of two persons who were among the

victims of Orsini's attempt upon the life of the Emperor of

the French on the 14th of January, 1858. During the trial

the following points of importance were decided :— (1) Evidence

that A. was privy to a plot to murder B. by explosive machines,

held sufficient to go to the jury on counts charging A. with

the murder of C. (accidentally killed by the explosion), with

conspiring to murder him, and as an accessory to the murder.

(2) The attemi^t to assassinate having been made in Paris,

and B. and C. being both Frenchmen, and A., the prisoner,.
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being also an alien, residing in England, qiuere, whether

(within 9 Geo. lY. c. 31, s. 7) he was indictable either as

principal or as accessory? (3) The prisoner declining to

plead to an indictment, the Court directed a plea of Not Guilty

to be entered. (4) A special commission for the trial of the

prisoner having been read in open Court at the opening of

the commission immediately Ijefore the delivery of the charge

to the grand jury, an application made at the arraignment by

his counsel for the commission to be then read a second time,

upon the ground that it had not been read in the presence of

the prisoner, was refused. (5) Upon a charge of murdering

a person named by means of explosive grenades, evidence of

other deaths and wounds suffered by others at the same time

held admissible for the purpose of proving the character of

the grenades. (6) A witness being called to prove that he

manufactured certain grenades by which the death in question

had been caused :—Held, that the name of the j)erson who

gave the order for them might be asked, as a fact in the

transaction, even though he had not then been shown to be

connected with the prisoner. (7) A sergeant in the police,

after stating in cross-examination that he attended a debating

society where political subjects were discussed, by the direc-

tion of the commissioners of police, for the purpose of noticing

and reporting, and that he went in private clothes, was asked

if he went as a spy. Held, that the question could not be jjut,

as it required the witness to draw an inference from facts
;

but that he might be asked under what directions, and for

what jiurpose, he went, and what he did when there. (8) At

a period of the trial when it had been j)roved that the grenades

by which the death in question had been caused had been

ordered by A., but when there was no evidence to connect A.

with the iDrisoner, it was proved that a letter in A.'s hand-

writing, bearing a memorandum in the handwriting of the

2)risoner, was found at the prisoner's residence after his arrest
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upon the present charge. Held, that such letter was admis-

sible against him, not upon the ground that A. was a co-con-

spirator, but ujDon the ground that it was found in the posses-

sion of the prisoner, and was relevant to this inquiry. (9)

Evidence as to the way in which, and the time at which, the

prisoner and other conspirators had procured passports for

Belgium, and for other countries (not France) through which

they might obtain access to France, was admitted. (10) Not

more than two counsel are entitled to address the Court

for a prisoner during the trial upon a point of law. (11)

11 & 12 Vict, c. 78, applies to points of law arising upon trials

under special commission, and authorizes the Court to reserve

j)oints of law arising at the trial.

The prisoner was acquitted.

[Sir Fitzroy Kelly, A.-G., Macaulay, Q.C., Welsby, Bodkin,

and Clerk for the Crown ; Edwin James, Q.C., Simon,

Hawkins, Sleigh, Brewer, and Scobel, for the jDrisoner.]

In the case of E. v. Most (7 Q. B. D. 244 and 14 Cox, C. C. 583),

the prisoner was indicted under 24 & 25 Vict. c. 100. s. 4. The

encouragement and endeavour to persuade to murder, proved at

the trial, was the publication and circulating by him of an article

written in German, in a newspaper called '^ Freiheit " published in

London, exulting in the recent murder of the Emperor of Eussia,

and commending it as an example to revolutionists throughout the

world. The jury were directed that if they thought that by the

publication of the article the prisoner did intend to, and did,

encourage or endeavour to persuade any person to murder any

other person, whether a subject of her Majesty or not, and

whether within the Queen's dominions or not, and that such

encouragement and endeavouring to persuade was the natural and

reasonable effect of the article, they should find him guilty :—Held,

by the Court of Crown Cases Eeserved (Lord Coleridge, C. J.,

Grove and Denman, JJ., Huddleston, B., and Watkin Williams, J.),

that such direction was correct, and that the publication and

circulation of a newspaper article might be an encouragement or

endeavour to persuade to murder, within sect. 4 of 24 and 25 Vict.
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c. lOO, although not addressed to any person in particular. Lord
Coleridge, C. J., said :

" The question arises upon sect. 4 of 24 & 25

Vict. c. 100, which enacts that all persons who shall, or any one

who shall, encourage, or w-ho shall endeavour to persuade any

person to murder any other person, whether a subject of the

Queen, or within the Queen's dominions or not, shall be guilty of

a misdemeanour We have to deal here with a publi-

cation proved by the evidence at the trial to have been written bv
the defendant, to have been printed by the defendant, that is, he

ordered and paid for the printing of it, sold by the defendant,

called by the defendant his article, and intended as the jury have

found, and most reasonably found, to be I'ead by the twelve

hundred or more persons who were the subscribers to, or the

purchasers of, the ' Freiheit ' new^spaper ; and, further, one which

the jury have found, and I am of opinion have quite rightly found,

to be naturally and reasonably intended to incite and encoui-age,

or to endeavour to persuade persons who should read that article

to the murder either of the Emperor Alexander, or the Emperor
William, or, in the alternative, the crowned and uncrowned heads

of States, as it is expressed in one part of the article, from Con-

stantinople to Washington. The question, therefore, simply is on

these facts which are undisputed, and with regard to which the

jury have pronounced their opinion—do these facts bring it within

these words ? I am of opinion they clearly do. An endeavour to

persuade or an encouragement is none the less an endeavour to

persuade or an encouragement because the person who so

encourages or endeavours to persuade does not in the particular

act of encouragement or persuasion personally address the number

of people, the one or more persons, whom the address which con-

tains the encouragement or the endeavour to persuade reaches.

The argument has been well put, that an orator who makes a speech

to two thousand people, does not address it to any one individual

amongst those two thousand ; it is addressed to the number It

is endeavouring to persuade the whole number, or large portions

of that number, and if a particular individual amongst that number

addressed by the orator is persuaded, or listens to it and is

encouraged, it is plain that the words of this statute are complied

wdth, because, according to well-known principles of law, the

person who addresses those words to a number of persons must
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be taken to address them to the persons who, he knows, hear

them, who he knows will understand them in a particular way,

do understand them in that particular way, and do act upon

them."

Upon the ground that malicious and scurrilous reflections upon

those who are possessed of rank and influence in foreign states

may tend to involve this country in disputes and warfare, it has

l^een held that publications tending to degrade and defame persons

in considerable situations of power and dignity in foreign countries

may be treated as libels. Thus, an information was filed, by com-

mand of the Crown, for a libel on a foreign ambassador, then

residing at the British Court, consisting principally of some angry

reflections on his public conduct, and charging him with ignorance

in his official capacity, and with having used stratagem to supplant

and depreciate the defendant at the Court of Versailles (K. v.

D'Eon, 1 Blac. 510) ; and Lord George Gordon was found guilty

in 1787 upon an information for having published some severe

reflections upon the Queen of France, in which she was represented

as the leader of a faction ; upon which occasion Ashurst, J.,

observed, in passing sentence, that the object of the publication

being to rekindle animosities between England and France by the

personal abuse of the sovereign of one of them, it was highly

necessary to repress an offence of so dangerous a nature; and that

such libels might be supposed to have been made with the con-

nivance of the state where they were published, unless the authors

were subjected to punishment.

In the case of E. v. Vint (27 St. Tr. 627), the defendant was

convicted of publishing a libel on the Emperor of Russia in the

" Courier " newspaper. The libel was in the following terms :

—

"The Emperor of Russia is rendering himself obnoxious to his

subjects by various acts of tyranny, and ridiculous in the eyes of

Europe by his inconsistency ; he has now passed an edict pro-

hibiting the exportation of timber, deals, &c. In consequence of

this ill-timed law, upwards of 100 sail of vessels are likely to return

to this kingdom without freights."

In R. V. Peltier (28 St. Tr. 530), the defendant was convicted of

a libel upon Napoleon Bonaparte, at that time First Consul, but

war broke out between England and France, and the defendant

was not sentenced. In this case Lord Ellenborough, C. J., in his

w. 6
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address to the jury, said :
— " I lay it down as law, that any pub-

lication which tends to degrade, revile, and defame persons in

considerable situations of power and dignity in foreign countries,

may be taken to be, and treated as, libel; and particularly when it

has a tendency to interrupt the pacific relations between the two

countries."

In E. V. Antonelli (70 J. P. 4), it was held that an indictment

which charged a person with encouraging persons unknown to

murder the sovereigns and rulers of Europe was good, as a suffi-

ciently well-defined class was referred to by the words "sovereigns

r)f Europe."

Unlawful Assemblies.

[21] BEATTY v. GILLBANKS. (1882)

[9 Q. B. D. 308 ; 51 L. J. (M. C.) 117 ; 47 L. T. 194 ; 31 W. E. 275

;

46 J. P. 789 ; 15 Cox, C. C. 138.]

On the 23rd of March, 1882, a religious association,

calling themselves the Salvation Army, assembled to the

number of about a hundred persons, and, forming a pro-

cession, headed by flags and music, marched through the

streets of Weston-super-Mare, as they had done on pre-

vious occasions. They were met by an organized band

styled the Skeleton Army, who also were in the habit of

parading the streets, and who were antagonistic to the Salva-

tion Army. On several occasions, previous to the date in

question, the procession of the Salvation Army, accompanied
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by a mob, had come into collision with the Skeleton Army,

and other persons who were antagonistic to the Salvation

Army, and thereuj)on a free fight, great uproar, blows, tumult,

stone-throwing, and disorder had ensued. On the 23rd of

March the Salvation Army formed their procession, and

paraded the streets and places accompanied by a disorderly

and riotous mob of over 2,000 persons, who had been collected

as the Salvation Army proceeded. In the midst of the mob

was great disturbance, stone-throwing, and noise. The police

were for a long time overpowered and unable to cope with the

disturbance, and the Salvation Army forced their way through

several public streets to a public place called the Eailway

Parade, where a general fight occurred. The appellant,

William Beatty, a captain and leader of the Salvation Army,

led and directed the Salvation Army on the occasion in

question, but neither he nor the other appellants were seen to

commit any overt act of violence. The police were ultimately

reinforced, and the crowd then disj^ersed. In all probability

bloodshed and injury was prevented by the interference of the

police. The same thing occurred on the 26th of March,

which was a Sunday, Meanwhile a notice had been signed

by the justices prohibiting the procession; this notice had

been served on Beatty, but as he and the other appellants

acted in defiance of the notice, they were arrested.

Edward Clarke, Q.C., for the appellants, contended that, to

constitute an unlawful assembly, there must be either an

illegal object, or, if the object be legal, the mode of carrying it

out must be tumultuous ; that neither had been made out, and

that the intention of other persons to commit unlawful acts

could not affect the question whether there had been an offence

by the appellants.

It was held that the Salvationists, having assembled for a

lawful purpose, and with no intention of carrying it out

unlawfully, could not be rightly convicted of an unlawful

6—2
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assembly, notwithstanding that they were aware that a

breach of the peace would be ver}^ likely to result from their

action.

Field, J., said :
—" Tlie appellants have, with others, formed

themselves into an association for religious exercises among

themselves, and for a religious revival, if I may use the word,

which they desire to further among certain classes of the com-

munity. No one imputes to this association any other object;

and so far from wishing to carry that out with violence, their

opinions seem to be opposed to such a course, and, at all

events, in the present case, they made no opposition to the

authorities. That being their lawful object, they assembled

as they had done before, and marched through the streets of

Weston-super-Mare. No one can say that such an assembly

is, in itself, an unlawful one. The appellants complain that

in consequence of this assembly they have been found guilty

of a crime of which there is no reasonable evidence that they

have been guilty. The charge against them is, that they un-

lawfully and tumultuously assembled, with others, to the

disturbance of the public peace and against the peace of the

Queen. Before they can be convicted it must be shown that

this oftence has been committed. There is no doubt that

they, and with them others, assembled together in great

numbers ; but such an assembly to be unlawful must be

tumultuous and against the peace. As far as these appellants

are concerned, there was nothing in their conduct when they

were assembled together which was either tumultuous or

against the peace. But it is said that the conduct pursued by

them on this occasion was such as, on several previous

occasions, had produced riots and disturbances of the peace

and terror to the inhabitants ; and that the appellants, know-

ing when they assembled together that such consequences

would again arise, are liable to this charge.

" Now I entirely concede that every one must be taken to
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intend the natural consequences of his own acts, and it is

clear to me that if this disturbance of the peace was the

natural -consequence of acts of the appellants they would be

liable, and the justices would have been right in binding

them over. But the evidence set forth in tbe case does not

support tliis contention ; on the contrary, it shows that the

disturbances were caused by othei- people antagonistic to the

appellants, and that no acts of violence were committed by

them. . . . What has happened here is that an unlawful

organization has assumed to itself the right to prevent the

appellants and others from lawfully assembling together ; and

the finding of the justices amounts to this, that a man may

be convicted for doing a lawful act if he knows that his doing

it may cause another to do an unlawful act. There is no

authority for such a proposition."

[E. Clarke, Q.C., Sutherst, and L. C. Jackson for the appel-

lants ; A. li. Poole and A^alpy for the respondent.]

Beatty v. Gillbanks does not go further than to establish the

proposition that an assembly which is lawful in itself does not

become unlawful merely because of the disorderly intentions of

others. It cannot be regarded as an authority to show that, under

all imaginable circumstances, people have a right to have proces-

sions through the streets.

" An unlawful assembly is an assembly of three or more

persons :

—

" (a) With intent to commit a crime by open force ; or

" (b) With intent to carry out any common purpose, lawful

or unlawful, in such a manner as to give firm and

courageous persons in the neighbourhood of such

assembly reasonable grounds to apprehend a breach

of the peace in consequence of it.

"Every unlawful assembly is a misdemeanour." (Stephen's

Digest of the Criminal Law.)

In the case of E. v. Vincent (9 C. & P. 91), it was held that any

meeting assembled under such circumstances as, according to the

opinion of rational and firm men, are likely to produce danger to
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the tranquility and peace of the neighbourhood, is an unlawful

assembly ; and in viewing this question the jury should take into

their consideration the hour at which the parties met, and the

language used by the persons assembled, and by those who
addressed them, and then consider whether firm and rational men,

having their families and property there, would have reasonable

ground to fear a breach of the peace ; as the alarm must not be

merely such as would frighten any foolish or timid person, but

must be such as w^ould alarm persons of reasonable firmness and

courage.

In E, V. Neale (9 C. & P. 431), it was decided that any assembly

of persons attended with circumstances calculated to excite alarm

is an unlawful assembly, and it is not only lawful for magistrates

to disperse an unlawful assembly, even when no riot has occurred,

but if they do not do so, and are guilty of criminal negligence in

not putting down any unlawful assembl3% they are liable to be

prosecuted for a breach of their duty.

In E. V. Clarkson (17 Cox, C. C. 483), it was held that the

marching of nine men, carrying with them musical instruments,

upon a Sunday through the public streets of a town (in which

town processions other than those of Her Majesty's naval, military

and volunteer forces are prohibited from taking place on Sunday

if accompanied by instrumental music) is no evidence of an unlaw-

ful assembly (although the so marching is calculated to, and does,

excite others to the commission of a breach of the peace) if such

men did not know that their acts were calculated to lead to a

breach of the peace. But, quaere whether where two or more

persons are assembled together in pursuit of a common object,

lawful in itself, and in the carrying out of such object do some-

thing which may lead to a breach of the peace (or which is calcu-

lated to lead others to believe that a breach of the peace will be

committed), such assembly does not amount at common law to an

unlawful assembly.

A rout is a disturbance of the peace caused by those who, after

assembling together to do a thing which, if executed, would amount

to a riot, proceed to execute that act, but do not actually execute

it. It differs from a riot only in the circumstances that the

enterprise is not actually executed.

A riot is a disturbance of the peace by three persons at the least,
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who, with an intent to help one another against any pex'son who
opposes them in the execution of some enterprise, whether lawful

or unlawful, actually execute that enterprise in such a violent and

turbulent manner as to alarm firm and courageous persons in the

neighbourhood.

There is no right of public meeting in any public thoroughfare

or public place of resort analogous to a public thoroughfare. A
public meeting held at a place of public resort after the publication

of a notice by a competent authorit}- prohibiting the meeting is not

rendered unlawful merely by reason of such publication. Whether
persons are guilty of participating in a riotous assembly depends

on whether they, with others following them, approached a place

of public resort with the intention of holding a meeting there come
what might, or merely approached it with the intention of request-

ing to be allowed to hold a meeting there, and of departing if their

request was refused. If persons head a mob with the intention of

getting to the place of public resort if they can, and by so doing

endanger the public peace and alarm reasonable persons, the jury

may find them guilty of rioting.

In R. V. John Burns, William H. Champion, Henry M. Hynd-
man, and John E. Williams (16 Cox, C. C. 355), the defendants

were indicted for unlawfully and maliciously uttering seditious

words of and concerning Her Majesty's Government, with intent

to incite to riot, and in other counts with intent to stir up ill-will

between Her Majesty's subjects, and for conspiring together to

effect the said objects. The case arose out of the Trafalgar Square

riots in February, 1886, and was tried before Cave, J., at the

Central Criminal Court in April, 1886. The trial ended in a

verdict of acquittal for the four defendants, and the summing-up
of the learned judge who tried the case should be read in the

original report, as it is a very clear and exhaustive treatment of

the whole subject. The gist of the ruling in the above case is

that an intention to excite ill-will between different classes of Her
Majesty's subjects may be a seditious intention ; whether or not

it is so in any particular case, must be decided upon by the jury

after taking into consideration all the circumstances of the case.

Sedition embraces everything, whether by word, deed, or writing,

which is calculated to disturb the tranquility of the State, and lead

ignorant persons to endeavour to subvert the government and
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laws of the empire. "Where in a prosecution for uttering seditious

words with intent to incite to riot, it is proved that previously to

the happening of a riot seditious words were spoken, it is a ques-

tion for the jury whether or not such rioting was directly or

indirectly attributable to the seditious words proved to have been

spoken. A meeting lawfully convened may become an unlawful

meeting if during its course seditious words are spoken of such

a nature as to produce a breach of the peace. And those who do

anything to assist the speakers in producing upon the audience the

natural effect of their words will be guilty of uttering seditious

words as well as those who spoke the words.

In R. ?'. Robert G. B. Cunninghame Graham and John Burns

(16 Cox, C. C. 420), the defendants were indicted for a riot and an

unlawful assembly, for assaults upon William Blunden and John

Martell, police constables, in the due execution of their duty, and

also for common assaults upon William Blunden and John Martell.

The prosecution arose out of disturbances in Trafalgar Square,

which occurred on Sunday, the 13th day of November, 1887. It

appeared from the evidence that in the month of February, 1886,

a meeting took place in Trafalgar Square, the consequence of which

was that a riot occurred, and that great damage was done to pro-

perty in the West of London. In October, 1887, meetings

commenced again to be held in Trafalgar Square, which were of a

more or less turbulent character, attracting great numbers of

roughs and other idle and disorderly people, the presence of whom
in and about the Square and the surrounding thoroughfares caused

danger to the public peace. From these meetings several deputa-

tions were sent to the Mansion House, various police courts, and

other places in London, which caused great commotion and

inconvenience, as well as disorder, in the streets through which

they passed. The meetings becoming more frequent, caused

increased difficulty to the police in keeping order. The defendants,

however, were not proved to have been present at any meetings

prior to the 13th day of November, nor were they members of the

Metropolitan Radical Federation, which held a meeting on the

2nd of November with regard to the proposed demonstration in

Trafalgar Square. On the afternoon of Sunday, November 13th,

serious conflicts with the police occurred in Trafalgar Square, and

about seventy policemen in all were injured, pieces of iron gas-
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piping, iron bars, and sticks having been used by persons forming

part of or accompanying tire deputation. About four o'clock the

defendants Graham and Burns were seen to come across from the

south-east corner of the Square arm in arm, and when in the

roadway Graham shouted, turning his head to the people who
were following him, about 150 in number: "Now for the Square."

Just before Graham and Burns reached the pavement on the

Trafalgar Square side of the roadway, Burns let go the arm of

Graham, and, getting behind him, pushed him forward to the line

of police ; they both then fought with their fists with the police,

attempting to break the line and pass through the Square, and

Graham said : "I have as much right in the Square as a police-

man." It was at this time, in attempting to force the line of

police, that the assaults upon the two constables, who were

stationed at the point at which the attempt was made, took place.

The two defendants were then taken into custody, and passed

through the ranks into the open space in the centre of the Square.

Subsequently, when at Bow Street police station, Burns said

:

" We attacked you at your weakest point." After the arrests

took place there was great disorder, stones were thrown, and

sticks freely used by the people against the police, and about 4.30

the military were called out at the Commissioner's request. The
disturbance lasted until 6.30. The evidence as to the actual

assaults on the two constables Blunden and Martell was veiy con-

flicting, and witnesses for the defence were called, who stated

that the police were very violent, and that Graham and Burns

were attacked by the front-rank men on the south-east corner of

the Square, and were obliged to protect themselves from blows

both from the truncheons and fists of the constables.

It was held that, whether the defendants were guilty of par-

ticipating in a riotous assembly depended upon whether they,

with others who were following them, or who they expected would

follow them, approached the Square with the intention of holding

a meeting come what might, or merely approached it with the

intention of requesting to be allowed to hold a meeting, and of

departing if their request was refused.

It was also held that if the jury were satisfied that the defendants

headed a molj with the intention of getting to the place of public

resort if they could, and by so doing endangered the public peace
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and alarmed reasonable people, they would be justified in finding

them guilty of rioting. The jury convicted the defendants, who
w^ere sentenced to six weeks' imprisonment.

In this case the whole question of riots, unlawful assemblies,

rights of public meeting in public thoroughfares, duties of magis-

trates in regard to apprehended riots, and participation in riotous

assemblies was carefully reviewed in the summing-up of Charles, J.

In E. V. Fursey (6 C. & P. 81) the prisoner was indicted for

wounding John Brooks, a Serjeant in the Metropolitan police force.

On the 13th of May, 1833, the prosecutor was with a considerable

number of the police at a vacant space of ground adjacent to the

west side of Coldbath Fields prison.

It appeared that there w^as a meeting there, consisting of a

number of persons, and that there were four flags. The prisoner

carried an American flag, which a police constable named Eedwood
tried to take from him, when he stabbed both the prosecutor and

Redwood with a sort of dagger. It w'as stated for the defence that

a considerable number of the police constables behaved with con-

siderable violence, striking everybody they met with. It was also

stated that there was no order given to the people to disperse, nor

was the proclamation from the Riot Act read. It also appeared

that a paper was fixed up to the wall of Coldbath Fields cautioning

persons " By order of the Secretary of State " not to attend an

illegal meeting. The prisoner was acquitted.

Gaselee, J., in summing up, said :
—" The question for you to

consider will be, whether there was sufficient provocation to reduce

the offence of the prisoner below the crime of murder, if death had

ensued. And although it is not mentioned in the indictment, you

are at liberty to inquire whether the meeting was an illegal meeting

or not ; for if it was, the police would be justified in taking away
the flag ; but if the meeting was not an illegal one, then they would

have no right to take the flag away from the prisoner. Taking it

that the meeting was a legal one, this question will arise, whether

the taking away of the flag was a sufficient provocation to justify

the prisoner in striking with such a deadly weapon ; and it makes

a great difference whether a man under provocation takes up a

deadly weapon on the sudden, or whether he goes out with the

weapon, intending to use it to prevent the taking away of the flag.

, . . Now a riot is not the less a riot, nor an illegal meeting the

,
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less an illegal meeting because the proclamation of the Riot Act has

not been read. The effect of that proclamation is to make the

parties guilty of a capital offence if they do not disperse within an

hour. But, if that proclamation be not read, the common law

offence remains, and it is a misdemeanour; and all magistrates,

constables, and even private individuals, are justified in dispersing

the offenders ; and, if they cannot otherwise succeed in doing so,

they may use force. . . . But without any proclamation at all, if

a meeting is illegal, a party who attends it, knowing it to be so, is

guilty of an offence."

In R. V. Hunt (1 St. Tr. (N. S.) 171) the prisoners were indicted

for riot and unlawful assembly. The case arose out of what was

called the " Peterloo Massacre" at Manchester in 1819. In

summing upBayley, J., said :
—" In all cases of unlawful assembly,

you must look to the purpose for w^iich they meet
;
you must

look to the manner in which they come
;
you must look to the

means which they are using. All these are circumstances which

you must take into your consideration."

In E. V. Kennett (5 C. & P. 283) the defendant was Lord Mayor

of London at the time of Lord George Gordon's " No Popery

"

riots ; and an information was filed by the Attorney-General

against the defendant for having wilfully omitted to suppress these

riots. Lord Mansfield, C. J., said:—"The common law and

several statutes have invested justices of the peace with great

powers to quell riots, because, if not suppressed, they tend to

endanger the constitution of the country."

In Wise v. Dunning ([1902] 1 K. B. 167 ; 20 Cox, C. C. 121),

the appellant, a Protestant lecturer, had held meetings in public

places in the town of Liverpool, causing large crowds to assemble

and obstruct the thoroughfare. In addressing those meetings, he

used gestures and language which were highly insulting to the

religion of the Roman Catholic inhabitants, of whom there is a

large body in Liverpool. The natural consequence of his words

and conduct on those occasions was to cause, and his words and

conduct had in fact caused, breaches of the peace to be committed

by his opponents and supporters ; and he threatened and intended

to hold similar meetings in the town, and to act and speak in a

similar way, in the future. At one of the meetings he told his

supporters that he had l)een informed that the Catholics were
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going to bring sticks ; and, on some of his supporters saying that

tliey would bring sticks too, he said that he looked to them for

protection. A local Act in force in Liverpool prohibits, under a

penalty, the use of threatening, abusive, and insulting words and

behaviour in the streets whereby a breach of the peace may be

occasioned. The Court held that, on proof of those facts before

the Liverpool stipendiary magistrate, he had jurisdiction to bind

over the appellant in recognizances to be of good l^ehaviour.

Moreover, justices have jurisdiction to bind over to be of good

behaviour a person who, in addressing meetings in public places,

although he does not directly incite to the commission of breaches

of the peace, uses language, the natural consequence of which is

that breaches of the peace will be committed by others, and who
intends to hold similar meetings, and use similar language in the

future.

Vide also E. v. Pinney, 5 C. & P. 254.

Cases on the question of highways used for places of public

meeting are :—Homer i;. Cadman, 34 W. E. 413 ; and Back v.

Holmes, 16 Cox, C. C. 263.

Forcible Entry.

[22] LOWS r. TELFORD. (1876)

[1 App. Cas. 414 ; 45 L. J. (Ex.) 613 ; 35 L. T. 69 ; 13 Cox, C. C.

226.]

Lows became the mortgagee in fee of certain premises, of

which it appeared that he did not at once take actual posses-

sion. The mortgagor, whose position had not been interfered

with, made an agreement with Telford and Westray to allow

them (at a rent) the use of these premises, and for some little

time Telford and Westray did have the use of them, and

deposited goods there. On one morning, at an early hour, Lows,
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without notice to anyone, went, accompanied by a carpenter

and another man, and, by taking off the lock of the outer

door, entered into actual possession. Telford and Westray,

hearing of this, went to eject him, and not being able to get

in at the door, obtained an entrance through a side window,

then came down and did eject Lows. On this Lows indicted

them for a forcible entry ; they were acquitted, jointly paid

their attorney's bill, and then brought a joint action against

Lows for malicious prosecution without reasonable and probable

cause.

Held, that on these facts they could not sustain the action,

and that Lows was entitled to have the verdict entered in his

favour.

This case decides that where a person having the legal title

to land is in actual possession of it, the attempt to eject him

by force brings the person who makes it within the provisions

of the statute against forcible entry. It will do so, though the

possession of the person having the legal title has only just

commenced, though the person who attempts to eject him may
even set up a claim to the possession of the land. If for civil

purposes the legal possession is in a person, the foundation for

a charge of forcible entry is sufficiently established.

In delivering judgment Lord Hatherley said : "I agree with

my noble and learned friend (Lord Cairns, L. C.) in not being

surprised that the jury, under the circumstances of this case,

refused to convict the persons indicted for an offence against

the statute. At the same time, taking the ground of law laid

down as common ground by all the Judges in both the Courts,

when you come to apply the law to the facts of this case, when

you find there is possession by persons who have the right of

possession, it is impossible to say that there was not a reason-

able and probable cause, under the circumstances which took

place afterwards, for proceeding under the statute, although

that proceeding failed because the jury did not think it right
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to convict the persons against whom that proceeding was

taken. "We have only to look at the facts in the case, and it

being almost conceded in argument, I certainly think it was

conceded by the learned Judges who took the opposite view,

that the whole point in the case turns wpon whether or not

Lows had, in fact, obtained the possession he was de jure

entitled to, I cannot help thinking that it is established that

he was in such possession before Westray came up, and that

the attempt to displace him from the possession justified the

indictment."

Lord Selborne, after citing several cases, said :
" The law

laid down by these authorities was not disputed by the counsel

for the respondents ; but they insisted that, although such was

the law for all civil purposes, it was nevertheless not applicable

to the present case, in which the question is, whether there

was reasonable or probable ground for the criminal charge of

forcible entry against the respondents. The question, how-

ever, whether there was any reasonable ground for that charge,

or not, must necessarily depend upon the state of the legal

possession of the locus in quo at the time when the acts alleged

to constitute the forcible entry were done ; and if for civil

purposes the legal possession was then in the appellant, the

foundation for such a charge, so far as the state of possession

is concerned, was sufficiently and properly established. I am
unable to see how it can be denied, consistently with these

authorities, that the evidence on this record is sufficient to

prove a possession of the locus in quo complete in fact and in

law by the appellant, before Westray and Telford came upon

the ground, on the morning of the 14th of July, 1870. He
had the legal title, he had (when no one was present to oppose

him) effected an actual entry into the premises, beyond all

doubt for the purpose of taking possession, and he by himself

and his servants had already acquired such a dominion and

control over the proj^erty, when Westray first came upon the
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ground, that the respondents could not enter it without putting

a ladder against the house and getting in through a window.

1 cannot doubt that in these circumstances and upon the

evidence his possession was legally complete and exclusive,

and that it was forcibly disturbed by the resjDondents, who
knew of the mortgage before they became occupiers under the

mortgagor, and whose own evidence shows that they under-

stood their own act to be an attempt not to maintain an

existing position, but to resume a i^ossession which had been

disjDlaced."

[C. Eussell, Q.C., and Trevelyan for the apj^ellant ; Her-

schell, Q.C., and Kenelm Digby for the respondents.]

" Every one commits the misdemeanour called a forcible entrj-,

who, in order to take possession thereof, enters upon any lands or

tenements in a violent manner, whether such violence consists in

actual force applied to any other person or in threats, or in breaking

open any house, or in collecting together an unusual number of

persons for the purpose of making such entry. It is immaterial

whether the person making such an entry had or had not a right to

enter, provided that a person who enters upon land or tenements

of his own, but which are in the custody of his servant or bailiff,

does not commit the offence of forcible entry. Every one commits
the misdemeanour called a forcible detainer, who, having wrong-

fully entered upon any lands or tenements, detains such lands and
tenements in a manner which would render an entry upon them
for the purpose of taking possession forcible." (Stephen's Digest.)

To constitute a forcible entry, or a forcible detainer, it is not

necesary that anyone should be assaulted, but only that the entry

or detainer should be w^ith such numbers of persons and show of

force, as is calculated to deter the rightful owner from sending the

persons away and resuming his possession. (Milner v. Maclean,

2 C. & P. 17.)

A licence by a tenant to his landlord to eject him on a specified

day without any process of law is void, as authorizing the com-
mission of an act which is made illegal by 5 Rich. II. st. 1, c. 7. If

a person who has a legal entry upon land which is in the possession
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of a wrongdoer, is allowed to enter peaceably through the outer

door, it is still illegal for him to turn out the wrongdoer by violence.

(Edwick r. Hawkes, 18 Chanc. Div. 199.)

In an indictment for forcible entry it is not necessary to allege

the prosecutor's title to the property ; it is sufficient to state pos-

session ; but if the title is stated it need not be proved. Eolfe, B.

:

" Whether it may be proper to allege the title or not, it is clearly

not in issue here. I shall merely leave it to the jury to say whether

the prosecutor was in possession of this land ; and if so, did the

defendants in a violent and tumultuous manner deprive him of such

possession." (E. v. Child, 2 Cox, C. C. 102.)

In Newton v. Harland (1 Scott N. E. 474), a case which was
tried three times, the Court held that where a tenant remains in

apartments after the expiration of his term, the landlord is not

justified in forcibly asserting his right to the possession, by

expelling him.

In Pollen v. Brewer (7 C. B. (N. S.) 371), pending a negotiation

for an assignment of a lease, A. was (as the jury found) let into

possession of the premises as tenant of some kind. The negotia-

tion going off, B. (the landlord) demanded the key, and wrote to A.

telling him that he never intended to let him into possession at

all, and, A. refusing to go out, B. entered and forcibly expelled him

and his family, in the doing of which the plaintiff and his wife

were assaulted. The Court held that, although the plaintiff was

entitled to recover damages for the assaults, he was not entitled to

damages for the expulsion, his tenancy being at the most a tenancy

at will, and that having been properly determined.

In Beddall v. Maitland (17 Chanc. Div. 174), the Court held

that damages cannot be recovered against the rightful owner for a

forcible entry on land, for the statute 5 Eich. II. st. 1, c. 8, only

makes a forcible entry an indictable offence, and does not create

any civil remedy for it. But for any independent wrong (such as

an assault or an injury to furniture) committed in the course of

the forcible entry, damages can be recovered, even h\ a person

whose possession was wrongful, for the statute makes a possession

obtained by force unlawful, even when it is so obtained by the

rightful owner.

The principal statutes relating to forcible entry are :—5 Eich. II.

St. 1, c. 7; 8 Hen. VI. c. 9 ; 31 Eliz. c. 11 ; 21 Jac. I. c. 15.
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Other cases on this subject are :—Allen v. England, 3 F. & F. 49

;

E. V. Smyth, 5 C. & P. 201 ; Collins v. Thomas, 1 F. & F. 416 ; E.

V. Wilson, 8 T. E. 357 ; Attwood v. Joliffe, 3 New Sess, Gas. 116
;

E. V. Studd, 14 L. T. 633 ; E. v. Dillon, 2 Chit. 314 ; E. v. Hoare,

6 M. & S. 266 ; E. v. Harland, 1 P. & D. 93 ; E. v. Spurgeon, 2

Cox, C. C. 202.

Refusing to Aid a Constable

R. V. SHERLOCK. (1866) [23]

[L. E. 1 C. C. E. 20 ; 35 L. J. (M. C.) 92 ; 12 Jm-. N. S. 126 ; 13

L. T. 643 ; 14 W. E. 288 ; 10 Cox, C. C. 170.]

An indictment for refusing to aid a constable in the execution

of his duty, and to prevent an assault made upon him by

persons in his custody with intent to resist their lawful

apprehension, need not show that the aj^prehension was

lawful, nor aver that the refusal was on the same daj^ and

year as the assault, or that the assault which the defendant

refused to prevent was the same as that which the prisoners

made upon the constable ; neither is it any objection that the

assault is alleged to have been made with intent to resist their

lawful apprehension by persons already in custody.

[No counsel appeared.]

To support an indictment against a person for refusing to aid

and assist a constable in the execution of his duty in quelling a riot,

it is necessary to prove—(1) that the constable saw a breach of the

peace committed
; (2) that there was a reasonable necessity for

calling on the defendant for his assistance
; (3) that, when duly

called upon to assist the constable, the defendant, without any
physical impossibility or lawful excuse, refused to do so ; and im

such case it is no ground of defence that from the number of the

rioters the single aid of the defendant would not liave been of any

use. (E. V. Brown, Car. & M. 314.) In this case Baron Alderson

w. 7
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said :
" The offence imputed to the defendant consists in this—that

Herbert being a constable, and there being a breach of the peace
actually committing under his own view, he called upon the defen-

dant to assist him in putting an end to it, and that he, without lawful

excuse, refused to do so. It is no unimportant matter that the

Queen's subjects should assist the officers of the law, when duly

required to do so, in preserving the public peace ; and it is right

that the state of the law should be known, and that all parties

violating the duty which the law casts upon them should be fully

aware of the very serious risk they run in case of refusal. It is

necessary that you should be satisfied of three particulars—first,

that the constable actually saw a breach of the peace committed
by two or more persons. It is clear that all prize-fights are illegal,

and that all persons engaging in them are punishable by law. The
constable, therefore, saw parties breaking the law, and if a breach

of the peace is in the act of being committed in the presence of a

constable, that constable is not only justified but bound to prevent

it, or put a stop to it if it has begun, and he is bound to do so

without a warrant. Secondly, you must be satisfied that there was
a reasonable necessity for the constable Herbert calling upon other

persons for their assistance and support ; and in this case there is

no doubt that the constable could not by his own unaided exertions

have put an end to the combat. Lastly, the prosecutor must prove

that the defendant was duly called upon to render his assistance,

and that, without any physical impossibility or lawful excuse, he

refused to give it. Whether the aid of the defendant, if given,

would have proved sufficient or useful is not the question or the

criterion. Every man might make that excuse, and say that his

individual aid would have done no good ; but the defendant's

refusal may have been, and perhaps was, the cause of that of many
others. Every man is bound to set a good example to others by

doing his duty in preserving the public peace."

In E. V. Forbes and Webb (10 Cox, C. C. 362), it was held that in

order to support a charge of assault on a constable in the execution

of his duty, it is not necessary that the defendant should know

that he was a constable then in the execution of his duty ; it is

sufficient that the constable should have been actually in the

execution of his duty and then been assaulted. Vide also E. v.

Marsden, 11 Cox, C. C. 90.

1
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Prize -Fighting.

R. V. ORTON. (1878) [24]

[14 Cox, C. C. 226 ; 39 L. T. 293.]

Divers persons assembled in a room, entrance money being

jDaid, to witness a fight between two persons. The combatants

fought in a ring with gloves, each being attended by a second,

who acted in the same w^ay as at prize-fights. The com-

batants fought for about forty minutes with great ferocity,

and severely punished each other. The police interfered and

arrested the defendants, who were among the spectators.

Upon the trial of an indictment against them for unlawfully

assembling together for the j)urpose of a prize-fight, the

chairman directed the jury that, if it was a mere exhibition

of skill in sparring, it was not illegal ; but if the parties met

intending to fight till one gave in from exhaustion or injury

received, it was a breach of the law and a prize-fight, whether

the combatants fought in gloves or not, and left it to the jury

to say whether it was a prize-fight or not :—Held, that the

jury were properly directed.

Kelly, C. B. : The question in this case is whether the

prisoners were guilty of the offence of unlawfully assembling

together for the purpose of prize-fighting. The jury found

that this was a prize-fight. No doubt the combatants wore

gloves, but that did not prevent them from severely jjunishing

each other. There can be no doubt that, upon the facts, the

conviction ought to be affirmed.

Denman, J. : I am of the same opinion. The jury examined

the gloves in their private room, and having the fact proved

that the combatants severely mauled each other, they found

7—2
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rightly that this was a prize-fight. The question was entirelj^

one for the jury.

Lindley, Manisty, and Hawkins, JJ., concurred.

[No counsel appeared.]

" No one," says Mr. Justice Stephen, in his Digest of the

Criminal Law, " has a right to consent to the infliction of bodily

harm upon himself in such a manner as to amount to a breach of

the peace, or in a prize-fight, or other exhibition calculated to

collect together disorderly persons." " All these fights are illegal,"

said Mr. Justice Burrough, in E. v. Billingham, 2 C. & P. 234.

" Prize-fights are altogether illegal," said Mr. Justice Patteson, in

E. V. Perkins, 4 C. & P. 537.

All prize-fights are illegal, and all persons engaged in them are

punishable by law. (E. v. Brown, Car. & M. 314.) If one of the

combatants in a prize-fight is killed, not only is his antagonist

guilty of manslaughter, but also the seconds, promoters and every-

body present and approving. (E. r. Murphy, 6 C. & P. 103.)

In E. V. Taylor (L. E. 2 C. C. E. 147), it was held that a mere

stakeholder, who was not present at the fight, w^as not liable as an

accessory before the fact in manslaughter, where one of the pugilists

had been killed. " Nothing that the accused did," said Bramwell, B.,

" assisted or enabled the fight to take place."

There is nothing unlawful in sparring, unless, perhaps, the men
fight on until they are so weak that a dangerous fall is likely to be

the result of the continuance of the game. Therefore, except in

the latter case, death caused b}' an injury received during a sparr-

ing match does not amount to manslaughter. The spectators of a

sparring match are not participes criminis, and their evidence,

touching what occurred at the match, does not require corrobora-

tion. (E. V. Young, 10 Cox, C. C. 371. Vide also E. v. Hargrave,

5 C. & P. 170.)

Persons who are present at a prize-fight, and who have gone

thither wdth the purpose of seeing the persons strike each other,

are all principals in the breach of the peace, and indictable for an

assault, as well as the actual combatants ; and it is not at all

material which of the combatants struck the first blow. (E. v.

Perkins, 4 C. & P. 537.)

Where a prize-fight is expected, the magistrates ought to cause
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the intended combatants to be brought before them, and compel

them to enter into securities to keep the peace till the assizes or

sessions ; and if they refuse to enter into such securities, to commit

them. (E. v. Billingham, 2 C. & P. 234.)

Presence at a Prize-Fight.

R. V. CONEY AND OTHERS. (1882) [25]

[8 Q. B. D. 534 ; 51 L. J. (M. G.) 66 ; 46 L. T. 307 ; 30 W. E. 678 ;

46 J. P. 404 ; 15 Cox, C. C. 46.]

Two men fought with each other in a ring, formed by ropes

supported by posts, in the presence of a large crowd. Amongst

that crowd were the prisoners. It did not appear that the

prisoners took any active part in the management of the fight,

or that they said or did anything. They were tried and con-

victed of assault, as being principals in the second degree.

The jury were directed that prize-fights are illegal, and that

all persons who go to a prize-fight to see the combatants

strike each other, and who are j^resent when they do so, are

guilty in law of an assault, and that if the persons charged

were not casually passing by, but stayed at the place, they

encouraged the fight by their presence, although they did not

do or say anything. Upon this direction the jury found the

prisoners guilty, but added that they did so in consequence of

such direction of law, as they found that the prisoners did not

aid or abet :—Held, by Denman, J., Huddleston, B., ]\Ianisty,

Hawkins, Lopes, Stephen, Cave, and North, JJ. (Lord Cole-

ridge, C. J., PoHock, B., and Mathew, J., dissenting), that the

above direction was not correct, that mere voluntary presence
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at a fight does not as a matter of law necessarily render

persons so present guilty of an assault as aiding and abetting

in such fight, and that the conviction could not be sustained.

Held, by Lord Coleridge, C. J., Pollock, B., and Mathew, J.,

that the conviction could be sustained, that the legal inference

to be drawn from mere presence, as a voluntary spectator, at

a prize-fight is, in the absence of other evidence to rebut such

inference, that the person so present is encouraging, aiding,

and abetting such fight, and consequently guilty of an

assault.

Held, b}' the whole Court, that a prize-fight is illegal, and

that all persons aiding and abetting therein are guilty of

assault, and that the consent of the persons actually engaged

in fighting to the interchange of blows does not afford any

answer to the criminal charge of assault.

Semhle, that the mere presence of a person, unexplained, at

a prize-fight affords some evidence for the consideration of a

jury of an aiding or abetting in such fight.

Hawkins, J., said :
" It is no criminal offence to stand by, a

mere passive spectator of a crime, even of a murder. Non-

interference to prevent a crime is not in itself a crime. But

the fact that a person was voluntarily and purposely present

witnessing the commission of a crime, and offered no opposi-

tion to it, though he might reasonably be expected to prevent

and had the power to do so, or at least to exj^ress his dissent,

might under some circumstances afford cogent evidence upon

which a jury would be justified in finding that he wilfully

encouraged and so aided and abetted. But it would be purely

a question for the jury whether he did so or not. So if any

number of j^ersons arrange that a criminal offence shall take

place and it takes place accordingly, the mere presence of an}^

of those who so arranged it would afford abundant evidence

for the consideration of a jury of an aiding and abetting."

[Poland, J. E. W. Bros, and E. G, C. Mowbray for the
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Crown ; H. D. Greene and Hammond Chambers for the prisoner

Coney.]

Although mere voluntary presence at a prize-fight does not, as a

matter of law, necessarily render persons so present guilty of an

assault, as aiding and abetting in such fight, still, if it were shown
that the defendants took a walk in the direction of the fight, for

the purpose of seeing something of it, and a fortiori if they went

by train with a large party for the purpose of being present, there

would be evidence for the jury of participation and encourage-

ment.

Libel— TJic Nature of the Offence.

R. r. MUNSLOW. (1895) [26]

[[1895] 1 Q. B. 758 ; 18 Cox, C. C. 112 ; 64 L. J. M. C. 138 ; 72

L. T. 301 ; 43 W. E. 495.]

The defendant was tried at the Warwick Assizes upon an

indictment for libel mider 6 & 7 Vict. c. 96, s. 5. None of the

counts in the indictment contained an averment that the

defendant published any of the libels maliciously. The

defendant was convicted, and the Court of Crown Cases

Reserved affirmed the conviction.

Lord Kusseli, C. J., said: "The Libel Act, 1843, provides

by sect. 5 that if any person maliciously pul)lishes a defama-

tory libel, he shall, being convicted thereof, be liable to fine

or imprisonment or both, such imprisonment not to exceed

one year. The section does not create a new offence, nor does

it purport to give a definition of an existing offence ; it pro-

vides for the application, to that which was already an offence

at common law, of the appropriate punishment. The word
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' maliciously ' was introduced into the section in order to

prevent the section working great injustice. Any one who

publishes defamatory matter of another, tending to damage

his reputation or expose him to contempt and ridicule, is guilty

of publishing a defamatory libel ; and the word * maliciously
'

was introduced in order to show that, though the accused

might be priuid facie guilty of publishing a defamatory libel,

yet if he could rebut the presumption of malice attached to

such pul)lication he would meet the charge. For example,

upon the production of the alleged libel, it is for the judge to

determine whether it is capable of being regarded as a libel

})y the jury ; his function is then ended, and if the jury deter-

mine it to be a libel, then, in the absence of evidence of the

motive for publication, the law attaches to the fact of publica-

tion the inference that the publication was malicious. But

the accused may be able to show that, though tlie matter is

defamatory, it was published on a privileged occasion, or he

may be able to avail himself of the statutory defence that the

matter complained of was true, and that its publication was

for the public benefit ; and those classes of cases were meant

to be excluded from the purview of the section by the use of

the word ' maliciously.' Here the case went to the jury after

the objection was taken ; and we must assume that the

language was capable of bearing the innuendoes placed on it,

and was capable of being a libel, that the jury found that it

was in fact a libel, and that there was no lawful excuse, such

as privilege, for its publication. In that state of facts, is the

prisoner to be al)solved from the consequences of the verdict ?

and is the conviction to be quashed merel}' because the word

' maliciously ' has been omitted from the indictment ? The

argument for the defendant is, in effect, that the indictment

is an indictment under tlie statute, and is in respect of an

offence under the statute ; but, in my judgment, that is a

mistaken view. The indictment is for a common law offence,
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but it is so framed as to bring it within the section, for the

purjjose of punishment."

[Hugo Young for the i^rosecution ; Stanger for the defen-

dant.]

A libel has been defined as " a malicious defamation, expressed

either in printing or writing, and tending either to blacken tlie

memory of one who is dead, or the reputation of one wdio is alive,

and expose him to public hatred, contempt, or ridicule." It is no

answer to an indictment for libel for the defendant to prove that

the libel is tiaxe, unless he can also show that it was for the public

benefit.

In R. V. Bradlaugh and Besant (3 Q. B. D. 607 & 14 Cox, C. C.

68) the Court of Appeal held, reversing the judgment of the

Queen's Bench Division, that in an indictment for publishing an

obscene book, it is not sufficient to describe the book by its title

only, for the words alleged to be obscene must be set out ; and if

they are omitted, the defect will not be cured by a verdict of

guilty, and the indictment will be bad either upon arrest of judg-

ment or upon error. But vide the Law of Libel Amendment Act,

1888 (51 & 52 Vict. c. 64), s. 7, and R. v. Barraclough, post, p. 107.

In R. V. Sir Robert Carden (5 Q. B. D. 1), which was an applica-

tion for a mandamus directed to Sir Robert Carden, an alderman

and magisti-ate of the City of London, it was held that upon an

information for maliciously publishing a defamatory libel under

the 5th section of 6 & 7 Vict. c. 96, the magistrate has no juris-

diction to -receive evidence of the truth of the libel, inasmuch as

his function is merely to determine whether there is such a case

against the accused as ought to be sent for trial, and a defence

based upon the truth of the libel under sect. 6 of the Act can

only be inquired into at the trial upon a special plea framed in

accordance with the terms of that section.

In R. V. Labouchere (12 Q. B. D. 320), which was an application

for leave to file a criminal information in respect of a libel upon a

deceased foreign nobleman, made by his representative, wdio

was not resident in this country, the Court held that in the

exercise of its discretion, it must reject the application, for the rule

to be collected from the modern decisions is that a criminal infor-

mation for libel can only be granted at the suit of persons who are



106 LIBEL—THE NATUFE OF THE OFFENCE.

in some public office or position, and not at the suit of private

persons. The Court held also that the fact that the applicant does

not reside in this country is a strong reason for rejecting such an

application. Semble, that an application for a criminal information

for a libel upon a deceased person made by his representatives

will not be granted.

In Monson v. Tussaud's ([1894] 1 Q. B. 671), the plaintiff had

been tried in Scotland for the murder of a young man named

Hambrough. The case was known as "the Ardlamont mystery,"

and attracted considerable public attention, and Madame Tussaud's

placed in their exhibition a portrait model of the plaintiff, bearing

his name, with a gun in close proximity thereto described as his

gun. From the I'oom in which the plaintiff's effigy was exhibited

access could be obtained by descending some stairs, without further

payment to a room known as the " Chamber of Horrors," in

which were exhibited figures, the bulk of which represented

murderers and malefactors, and also relics connected with, and

models of the scenes of, notorious murders. In this room there

w^as a representation of the place where Hambrough's body was

found, described by the words, "Ardlamont Mystery: Scene of

the Tragedy." The plaintiff applied for an injunction against

Tussaud's, and although in the end, after the production of fresh

evidence, the injunction was refused, the case is of extreme

importance as an instance that there may be libel without the

use of words.

During the hearing of the application for the injunction,

Collins, J., said: "The law is clearly settled that a person may
be defamed as well by a pictiu-e or effigy as by wi'itten or spoken

words."

Oral defamation is not a crime, vide R. r. Burford (1 Yent. 16),

and R. r. Langley, 6 Mod. 125.

In order to secure an acquittal for a defendant on a charge of

criminal libel it is necessary not only to prove that it is true, but

that its publication is for the public benefit.

In E. v. Holbrook (4 Q. B. D. 42 ; 13 Cox, C. C. 650 and 14 Cox,-

C. C. 185) the defendants were the proprietors of a newspaper,

and it appeared that they had appointed an editor with general

authority to conduct the paper, and left it entirely to his discretion

what should be inserted therein, and that such editor had inserted
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the libel in question without the knowledge or express authority

of the defendants. On a motion for a new trial it was held that

the general authority given to an editor of a newspaper is not

jjer se evidence of the proprietors having authorized the publication

of a libel. In E. v. Boaler (21 Q. B. D. 284), on an indictment for

publishing a defamatory libel, "knowing the same to be false," it

was held that the defendant might be convicted of merely

publishing a defamatory libel.

In E. ;;. Barraclough
( [1906] 1 K. B. 201 ; 21 Cox, C. C. 91),

the Court of Crown Cases Eeserved held that although it would

have been better for the indictment to have followed the old forms,

and to have averred that the tendency of the obscene matter was

to corrupt the public morals, and that the libel had been published

with that intent, the conviction might under the circumstances be

upheld.

In this case the defendant, who was an assistant overseer, and

held other public offices at Farnley, had published to the men
mentioned in the first and second counts of the indictment, who
were courting, or intending to court, the girl mentioned in the

indictment, to whom he had been for some time engaged to be

married, and to herself, copies of a type-written document entitled,

" Extracts from the Diary of the Eejected One." The document

in question contained obscene matters concerning the girl and of

certain immoral practices of which the defendant alleged the girl

had been guilty with him " to the evil example of all others in

like case offending and against the peace."

Darling, J., said :
" It seems to me that if a thing which is

properly called obscene is alleged to be unlawfully published, it

follows that all the usual allegations in an indictment for obscene

libel are included. Even in such an indictment as this, intent is,

I think, part of the indictment. It is no doubt sous-entendu and

not set out with the wearisome reiteration to which we are

accustomed in indictments, but it is still part of the charge or the

publication would not have been unlawful."

Other cases on this suljject are—E. v. Burdett, 4 B. tt Aid. 314 ;

Sir Baptist Hicke's Case, Pop. 139, and Hob. 215 ; E. v. Curl, 2

Str. 789 ; E. v. Eansford, 13 Cox, C. C. 9 ; E. v. Wegerer, 2 Stai'k.

245 ; E. V. Peltier, 28 Howell's St. Tr. 530 ; E. v. Pugin, Sessions

Paper, C. C. C, vol. 80, p. 349; E. v. " The Worid," 13 Cox, G. C.
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305 ; Milissich v. Lloyds, 13 Cox, C C. 575 ; Leyman v. Latimer,

13 Cox, C. C. 632 and 14 Cox, C. C. 51 ; E. v. Ferryman, 61 L. J.

(M. C.) 91.

The statutes connected with this subject are—9 & 10 Will. III.

c. 32 (Attacks on Christianity) ; Fox's Act (32 Geo. III. c. 60) ;

Lord Campbell's Act (6 & 7 Vict. c. 96) ; the Newspaper Libel and

Eegistration Act, 1881 (44 & 45 Vict. c. 60) ; and the Act to

Amend the Law of Libel, 1888 (51 & 52 Vict. c. 64),

Libel—Publication.

[27] R. V. ADAMS. (1888)

[22 Q. B. D. 66 ; 16 C. C. 544.]

The defendant was tried at the Central Criminal Court in

Sei^tember, 1888, and convicted on an indictment charging

him with having unlawfully and maliciously written and pub-

lished to a young woman of virtuous and modest character

a defamatory libel of and concerning her, and of and con-

cerning her character for virtue and modesty. The defen-

dant having seen an advertisement for a situation inserted by

the young woman in a newspaper, wrote, and sent to her at

the address given, a letter w'hich began thus:-
—"I have seen

your advertisement in the ' Daily Telegraph.' I have no

situation to offer you, but I should like to ask you a thing or

two. I am a young man twenty-five. ... I should like to

make certain proposals to you. Of course, this is strictly

private between you and I." The letter then proceeded to

state, in very plain language, that if Emily Susan Yuill (the

advertiser) was a virgin, the writer would offer her anything

up to 101. to allow him to have immoral intercourse with her^

He also said that perhaps one day she would lose her virginity
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for nothing ; that he would treat her well ; that he was a

highly resjjectable young man ; and gave his word that, if she

was willing to consent to his proposals, she should have what-

ever she asked in money. He asked her to reply in an evening

paper stating the number of pounds she wanted ; and he con-

cluded :
" Think over it, dearest; and if you are willing and

answer as above, I will write to the same address as this

letter."

Evidence was given that Emily Susan Yuill, the younger,

inserted an advertisement for a situation, and that it was

stated in it that replies were to be addressed to " K. S.," 21,

Radnor Street, Old Street, E.G.; that the prisoner wrote the

letter in question, and that it was received by Emily Susan

Yuill, the elder, who opened and read it, and then handed it

to her husband, who handed it to a sergeant of j)olice, and

that it was never seen by Emily Susan Yuill, the younger.

At the close of the case for the prosecution, counsel for the

prisoner submitted that there was no case to go to the jury,

on the grounds {inter alia) that to write and send to a person

letters in the form of those set out in the indictment was not

an indictable offence ; that the letter set out in the third

count was neither a defamatory nor an obscene libel ; and that

there had been no jmblication of it.

The jury convicted the prisoner and the Court of Crown

Cases Reserved affirmed the conviction.

Lord Coleridge, C. J., said : "It is unnecessary to discuss

some of the important questions which have been raised in

this case. Upon those questions, therefore, I, and I believe

the other members of the Court, desire to give no opinion.

It api^ears to me that there is a very short and plain ground

upon which this conviction can be sustained. It is a convic-

tion upon an indictment the third count of which charges that

the letter there set out is a defamatory libel tending to defame
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and bring into contempt the character of the person to whom
it was sent. I am of opinion that the letter is of such a

character as that it tended to provoke a breach of the peace.

At all events, the sending of such a letter to the person to

whom it was sent might, under the circumstances of her

position and character, reasonably or probably tend to provoke

a breach of the peace on her part, or on the part of those

connected with her. The jury must be taken to have found

that it was a defamatory libel which was calculated to provoke

a breach of the peace ; and on that short ground I am of

opinion that the conviction must be affirmed on the third

count of the indictment."

[Poland and C. W. Mathews for the prosecution ; Blackwell

for the prisoner.]

The reason why a libel is punishable criminally is, that it tends

to provoke a breach of the peace, and therefore, in cases which

tend to a breach of the peace, there need be no publication to a

third party.

In Barrow v. Lewellin (Hobart, 62), the plaintiff preferred a bill

in the Star Chamber against the defendant for writing unto him a

despiteful and reproachful letter, which (for aught that appeared

the Court) was sealed, and delivered to his own hands and never

otherwise published. And it was resolved that though the plaintiff

in this case could not have an action of the case, because it was

not published, and therefore could not be to his defamation without

his own fault of divulging it, yet the Star Chamber for the King

doth take knowledge of such cases and punish them. Whereof

the reason is, that such quarrellous letters tend to the breach of

the peace and to the stirring of challenges and quarrels. And
therefore the means of such evils, as well as the end, are to be

prevented.

In Clutterbuck v. Chaffers (1 Starkie, 471), which was an action

for the publication of a libel, the witness who was called to pi'ove

the publication of the libel (which was contained in a letter written

by the defendant to the plaintiff) stated, on cross-examination, that

the letter had been delivered to him, folded up, but unsealed, and
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that, without reading it, or allowing any other person to read it,

he had delivered it to the plaintiff himself, as he had been directed.

Lord Ellenborough held, that this did not amount to a publication

which would support an action, although it would have sustained

an indictment, since a publication to the party himself tends to a

breach of the peace.

It is not necessary in an indictment for libel to allege an intent

to provoke a breach of the peace. (R. v. Brooke, 7 Cox, C. C. 251

;

and R. v. Palmer, Sessions Paper, C. C. C, vol. 106, p. 495.)

In R. V. De Marny
(
[1907] 1 K. B. 388) the defendant inserted

in a newspaper of which he was the editor advertisements which,

though not obscene in themselves, related, as he knew, to the sale

of obscene books and photographs. A police officer wrote to the

addresses given in the advertisements, and received in return from

the advertisers, who were foreigners resident abroad, obscene

books and photographs. The defendant was tried on an indict-

ment charging him with causing and procuring obscene books and

photographs to be sold and published, and to be sent by post

contrary to the Post Office (Protection) Act, 1884, s. 4. The

defendant was convicted, and the Court of Crown Cases Reserved

affirmed the conviction. Lord Alverstone, C. J., said :
" It

would, in my opinion, be a lamentable state of things if the law of

this country were not strong enough to deal with a man who has

done so much towards bringing about the publication of indecent

literature. The evidence in this case shows that the result of the

insertion of the advertisements in the defendant's paper was to

give information as to where these things could be obtained to

persons who, but for the advertisements, would or might never

have known of their existence, and, therefore, it is not going too

far to say that the publication was directly brought about by the

act of the defendant, and it is further proved that the defendant

had knowledge that that would be the consequence of inserting

the advertisements in the paper."
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Perjury—Competent Jurisdiction

.

[28] R. r. HUGHES. (1879)

[4 Q. B. D. 614; 48 L. J. (M. C.) 151 ; 40 L. T. 685 ; 14 Cox,

C. C. 284.]

A police constable in Wales procured a warrant to be

illegally issued, without a written information or oath, for the

arrest of a man named Stanley, on a charge of " assaulting

and obstructing him in the discharge of his duty." On this

warrant Stanley was arrested, and brought before the justices,

who, on the testimony of the police constable, convicted him.

The accused defended himself on the merits, and did not take

any objection to the illegality of the manner in which he had

been brought before the Court. It afterwards turned out tha

Stanley had not really " assaulted and obstructed " the con-

stable as he had sworn. Accordingly the constable was put

on his trial for perjury, and it was contended on his behalf

that he ought to be acquitted, because, on account of the

original informality, the ^proceedings in which he had sworn

were coram non jndicc, in other words, were not before a com-

petent jurisdiction. This view, however, was not adoj)ted by

the Court, and the conviction was affirmed.

" I think," said Lopes, J., " the warrant in this case was.

mere process for the purjiose of bringing the party complained

of before the justices, and had nothing w^hatever to do with

the jurisdiction of the justices. I am of opinion that whether

Stanley was summoned, brought by warrant, came voluntarily,

was brought by force, or under an illegal warrant, is imma-

terial. Being before the justices, however brought there, the

justices, if they had jurisdiction in respect of time and j^lace

over the offence, were competent to entertain the charge, and,.
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being so competent, a false oath, wilfully taken, in respect of

something material, would be iDerjury."

Hawkins, J., said: "I am of opinion that the conviction

was right, and ought to be affirmed. In arriving at this

opinion, I have assumed as a fact, from the case as stated,

that Stanley was arrested and brought before the justices upon

as illegal a warrant as ever was issued. A warrant signed by

a magistrate, not only without any written information or oath

to justify it, but without any information at all. It follows

that the magistrate who issued the warrant, and the defendant

who with knowledge of the illegality executed it, were liable to

an action for false imprisonment. If authority were wanting

for this, I need but refer to Caudle r. Seymour (1 Q. B. 454) ;

Morgan v. Hughes (2 T. E. 225, 231), per Ashurst, J. ; Stevens

r. Wright (1 C. & M. 509). Wrongful, however, as were the

proceedings by which Stanley was brought into the presence

of the magistrates, to answer a charge which up to that

moment had never been legally preferred against him, before

those magistrates, and in his presence, a charge was made,

over which, if duly made, they had jurisdiction. Upon that

charge it was that the hearing proceeded ; and in support of

that charge it was that the defendant was sworn ; and in

giving his evidence swore corruptly and falsely. The case

case expressly finds, that the alleged perjury was committed

" on the hearing of a charge against John Stanley at petty

sessions for an assault on him, Owen Hughes, and for

obstructing him, being a police constable, in the discharge

of his duty." Comparing this finding with the language of

24 & 25 Vict. c. 100, s. 38, which enacts that " whosoever

shall assault, resist, or wilfully obstruct any peace ofiicer in

the due execution of his duty, shall be guilty of a mis-

demeanour," I come, without hesitation, to the eonclusion

that the charge was that of the indictable offence created by

that statute ; and I do not think a doubt could have been

w. 8
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suggested as to this, bad we not been informed in the course

of the argument that the justices, in the result, dealt sum-

marily with the case, and convicted Stanley under sect. 12 of

34 & 35 Vict. c. 112, of an assault upon Hughes, being a

constable in the " execution " of his duty, and sentenced him

to six months' imi)risonment with hard labour. The case

does not find in what form the charge was made, whether in

writing or otherwise. In my opinion writing was unnecessary

;

l)ut even were it so, I would, in the absence of evidence to the

contrary, assume it to have been properly made, as did

Crompton, J., in Turner v. Postmaster-General (10 Cox, C. C.

15). Now a charge having been made before them, of an

indictable offence, committed within their jurisdiction, by a

person then bodily present, it seems to me the justices were

bound to take cognizance of it. The 17th section of 11 & 12

Vict. c. 42, expressly recognises the legality of depositions of

witnesses taken in cases in which persons charged with indict-

able offences are " brought " before justices " with or without

warrant." Had the justices proceeded upon the defendant's

deposition to commit Stanley for trial, instead of convicting him

summarily, it is difficult to see what possible objection could have

been made to the legality of their proceedings. They did not,

however, think fit to adopt that course. They took, it is true, the

evidence on oath of the defendant upon the charge for the indict-

able misdemeanour created by 24 & 25 Vict. c. 100 ; but having

done so, they proceeded to convict summarily under a different

statute, 34 & 35 Vict. c. 112, without, as I collect, any new infor-

mation or charge of the latter offence. In short, they convicted

him of an offence with which he had never been legally charged.

In this, I am of opinion, they were wrong ; and upon this ground

I am strongly inclined to think the conviction may be quashed.

Martin r. Pridgeon (1 E. & E. 778), and Peg. v. Brickhall

(33 L. J. (M. C.) 156), more particularly referred to hereafter,

are strong authorities in favour of this view. It does not,
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however, seem to me necessary to decide that point ; for in

the case before us we have only to determine whether the

justices, at the moment when they swore the defendant in

support of the charge which was made, had jurisdiction to hear

that charge. Whether they afterwards pronounced a legal or

an illegal judgment is immaterial to the present enquiry."

Manisty, J., said :
" In my opinion it is immaterial, for the

present purpose, how the justices disposed of the charge, the

only question before us being whether the justices had juris-

diction to hear it, and to receive evidence upon oath in support

of it. I think they had, and that the question put to us should

be answered in the affirmative."

Huddleston, B., said :
" Upon such a charge being made,

although it was entirely false, the magistrate before whom it is

made must enquire into its truth, and to do so, must have juris-

diction to administer an oath, and false swearing in that enquiry

on a material point would be perjury. In my view, therefore,

I am of opinion that the conviction must be affirmed."

[Sir John Holker, A.-G., Poland, and Dicey for the Crown
;

C. S. Bowen and Muir Mackenzie for the prisoner,]

To constitute the crime of perjury it is necessary not only that

the defendant should swear falsely, but also that the swearing

should be in a judicial proceeding and before a competent juris-

diction. If it turns out at the trial that the oath was taken before

a person who had no lawful authority to administer it, or who had

no jurisdiction of the cause, the defendant must be acquitted.

In E. V. Lloyd (19 Q. B. D. 213), tlie prisoner was convicted of

perjury, alleged to have been committed in an examination l)y

"the Court" under sect. 27 of the Bankruptcy Act, 1883. It

appeared that he was summoned under sect. 27 before a County

Court (Liverpool) having jurisdiction in bankruptcy. The oath

was administered to the prisoner in Court liy the registrar, but

having administered it that official seems to have tliought he had

done enough. He remained in Court while the prisoner's examina-

tion was conducted in another room. It was held that tliere had

8—2
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been no valid examination by " the Coui-t " within the meaning of

sect. 27, and that the conviction must be quashed. " A man is

brought before the registrar," said Lord Coleridge, C. J., "who
under the Act and Rules is the Court. The registrar administers

the oath, but ceases to take any active part in what follows. He
goes away and transacts other business. The witness, who,

according to the Act and Eules, is to be examined before him, is

taken to a room, where the examination proceeds in the registrar's

absence. "What has been called his legal presence is his actual

absence. The witness is then indicted for perjury committed

before the registrar. But the examination has not been conducted

before the registrar." " It is said in the case," said Hawkins, J.,

" that the registrar was at hand and ready to come if wanted.

But this does not disturb the fact that he was not in the room.

The examination which is said to have taken place before him

took place behind his back."

As already stated, to constitute the full crime of perjury, the

false swearing must have been in a judicial proceeding. But if it

has been before some person authorized to administer an oath,

though not in a judicial proceeding,

—

e.g., before a surrogate, in

order to obtain a marriage licence—there may be a conviction for

a common law misdemeanour. (E. v. Chapman, 1 Den. 432.)

In the case of R. v. Coles (16 Cox, C. C. 165), it was held by

Mr. Justice Stephen at Chester Assizes, that, on the trial of a

prisoner for perjury, the indictment preferred at the trial at which

the perjury was committed is not sufficient proof of the proceedings

there ; there must be either the record of the trial, or a certificate

of it under 14 & 15 Vict. c. 100, s. 22.

The 16th section of 14 & 15 Vict. c. 99, provides that, "Every

Court, judge, justice, otiicer, commissioner, arbitrator, or other

person, now or hereafter having by law, or by consent of parties,

authority to hear, receive, and examine evidence, is hereby

empowered to administer an oath to all such witnesses as are

legally called before them respectively."

In E. r. Whybrow (8 Cox, C, C. 438), A. was indicted for wilful

and corrupt perjury committed at the Westminster Police Court.

A summons was granted upon an information, and upon the

hearing of the summons the perjury assigned was committed. At

the trial the information was produced, but not the summons, and
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this was held not to be sufficient ; the summons should have been

produced. And it seems, according to R. v. Hurrell (3 F. & R 271),

that in an indictment for perjury before justices of the peace there

must be formal proof of the commencement of the proceedings by

production of the summons or charge book.

In R. V. Smith (L. R. 1 C. C. R. 110), the prisoner was convicted

of perjury alleged to have been committed upon the hearing of an

application for an order of affiliation. The information laid by the

mother was duly proved, and it was shown that the putative father

appeared before the justices, and that evidence was given on both

sides. The Court of Crown Cases Reserved held that, the father

having appeared and not having raised any objection to the

summons, it was not necessary to refer to it or to give any

evidence of its existence at the trial for perjury.

In R. V. Fletcher (L. R. 1 C. C. R. 320) the prisoner was con-

victed of perjury alleged to have been committed on the hearing

of a bastardy summons. It appeared that the summons had been

issued against the prisoner before the birth of the child. Upon
the application for it no written deposition was made, but only a

verlDal statement upon oath by the woman. The prisoner appeared

to the summons, and made no objection to its validity or to the

jurisdiction of the Court. The Court of Crown Cases Reserved

held that the Court had jurisdiction to hear the summons, and
that the conviction for perjury was right, and that the irregularity

was waived by the prisoner's appearing to the summons and not

objecting.

In R. V. Dunning (L. R. 1 C. C. R. 290 and 11 Cox, C. C. 651),

an indictment for perjury stated the offence to have been com-

mitted on the trial of " a certain indictment for misdemeanour "

at the quarter sessions for the county of Salop, but it did not state

what the misdemeanour was, nor that the quarter sessions had

jurisdiction to try it. The Court of Crown Cases Reserved held

that the indictment was good.

Master and apprentice. (R. r. Proud, L. R. 1 C. C. R. 71.)

Deputy coroner. (R. v. Johnson, L. R. 2 C. C. R. 15.)

Election commissioners, 26 Vict. c. 29, s. 7. (R. v. Buttle, L. R.

1 C. C. R. 248.)

In R. V. McDonald (21 Cox, C. C. 70), in an indictment charging

perjury in an affidavit sworn before a conunissioner acting under
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sect. 2 of the Commissioners for Oaths Act, 1889 (52 & 53 Vict.

c. 10), it was held that it is not sufficient simply to allege the

general authority of the commissioner to administer the oath : the

indictment must state the circumstances under which the oath was

administered, showing that the commissioner had authority to

administer the oath in the particular matter before him.

Other cases in point are :—E. v. Stone, Dears. C. C. 251 ; E. v.

Dunn, 12 Q. B. 1026 ; E. v. Ewington, 2 M. C. C. 223 ; E. v.

Hallett, 2 Den. C. C. 237 ; E. r. Hanks, 3 C. & P. 419 ; E. v. Clegg,

19 L. T. 47.

By 52 & 53 Vict. c. 10, s. 7 (The Commissioners for Oaths Act,

1889), a false oath taken liefore a commissioner for oaths is made

punishable as perjury.

Pcrjit ry—Materiality

.

[29] R. V. TYSON. (1867)

[L. E. 1 C. C. E. 107 ; 37 L. J. (M. C.) 7 ; 17 L. T. 292 ; 16 W. E.

317; 11 Cox, C. C. 1.]

Upon the trial of one Sullivan for robbery, the prisoner, who

was under-deputy at a lodging-house, numbered 20, Mint

Street, Borough, swore, in support of an alibi on behalf of

Sullivan, first, that Sullivan was at 20, Mint Street, at the

time of the robbery ; secondly, he swore that Sullivan had

lived in that house for the last two years ; and thirdly, that

Sullivan had never been absent from it for more than two or

three nights together during that time. The second and third

allegations were distinctly contradicted by the oaths of two of

the warders of Wandsworth House of Correction, who proved

that Sullivan was under their charge in that house of correc-

tion during one out of those two years. Sullivan was convicted
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of robbery notwithstanding the ahbi, and sentenced to seven

years' penal servitude. The i^risoner Tyson was tried for

perjury at the Central Criminal Court in June, 1867, and

convicted on the last two allegations, and the question was

reserved for the consideration of the Court of Crown Cases

Reserved, whether the last two allegations upon whicli perjury

was assigned were sufficiently material on the trial of Sullivan

to support the indictment for perjury in respect of them.

Held, that the second and third allegations were material as

tending to render more credible the truth of the first, and that

the prisoner was rightly convicted of perjury assigned upon

them.

Kelly, C. B. :
" The real question is, whether on this indict-

ment these two statements were material. We all agree that

they were, as they tended to render more probable the truth

of the first allegation. When it had been sworn by the witness

that at the time of the robbery Sullivan was in Mint Street,

it tended to render that statement infinitely more credible to

add, ' I, as deputy, know that he lodged there for nearly two

years, and never was absent more than a night or two all the

time.' Under the circumstances, without giving any opinion

as to whether the conviction could have been supported if the

evidence had affected the witness's credit only, we affirm the

conviction."

Bramwell, B. :
" Were the questions material ? Clearly they

were. SupjDOse the witness had said :
' Sullivan was at such

a house from eight to ten on a particular night,' and his state-

ment had stopped there, the jury would have been rightly told

that, in considering his statement, they must bear in mind

that the witness had given no reasons or circumstances which

enabled him to remember the fact. But, to guard against any

such direction to the jury, the witness was asked his reasons

for remembering, and thereupon he proceeded to state those

circumstances which made him competent to swear to the
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cardinal matter. One of these circumstances is untrue ; ^\\\,

is that not perjury ?
"

Lush, J. : "I was embarrassed at first ; but now I am quite

satisfied that the allegations on which the prisoner was con-

victed were calculated to make the jury give a readier credit to

the substantial jDart of his evidence, and therefore became

material."

[Metcalfe for the Crown.]

Even although there is no doubt about the prisoner's having

sworn falsely, or that it was in a judicial proceeding, and before a

competent jurisdiction, there remains something else that must be

proved against him. It must be shown that what he swore was
material to the issue being tried. What, then, is " materiality"?

" It is here said by my brother Eyre," said Lord Holt, C. J., in a

case tried a couple of hundred years ago, " that the matter in

which the perjury is assigned is immaterial to the issue, and

therefore no perjury punishable by indictment. But I hold it is

perjury to swear falsely in any circumstance w^hich conduceth to

the issue, or to the discovery of the truth : though, if it be only

in some impertinent or minute circumstance, as wdiere the witness

dined on such a day, or the like, which is usual among the vulgar

in giving evidence, it is not perjury, because this does not conduce

to the issue, or to the truth of the matter to be tried." It would

be very difficult indeed, in point of clearness and accuracy, to

improve on this statement of the law.

The case of E. v. Townsend (4 F. & F. 1089; and 10 Cox, C. C.

356) illustrates this branch of the law. There the defendant, who
wished to become a Doncaster town councillor, found it necessary

to prosecute for libel a person who accused him of having know-

ingly let a house to a Birmingham prostitute during the race

week. When the case came on before the magistrates, the can-

didate went into the witness-box and falsely denied all the impu-

tations made against him. Thereupon, he was himself prosecuted

for perjury, and it was held, that as magistrates are not entitled to

hear evidence as to the truth of a libel (except where the prose-

cution is under sect. 4 of 6 & 7 Vict. c. 96, for publishing a libel
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" knowing the same to be false "), what the defendant had sworn

was immaterial to the issue, and he must be acquitted.

It was held, in the case of K. v. Gibbon (Leigh & Cave, 109),

that perjury may be assigned upon evidence going to the credit of

a material witness, although such evidence, being legally inad-

missible, ought not to have been received. The perjury imputed

to the defendant in that case was that, on the hearing of an

affiliation summons against one of his friends, he had gone into

the witness-box and falsely sworn that he had himself had con-

nection with the woman about six months before the baby was

born. The woman had denied this on cross-examination, and,

the question being merely one of credit, her answer ought to have

been taken as conclusive on the subject.

In E. V. Baker ([1885] 1 Q. B. 797) the defendant had been

chai'ged with selling beer without a licence, and had falsely sworn

that, when previously charged with a similar offence, he had not

authorized a plea of Guilty to be put in, and that such plea had
been put in without his knowledge and against his will. The
Court of Crown Cases Eeserved held that, as such statements

affected the defendant's credit as a witness, they were material,

and he was rightly convicted of perjury. This case establishes

the rule that all false statements wilfully and corruptly made
by a witness as to matters which affect his credit are material,

and he is liable to be convicted of perjury in respect of such

statements.

In K. V. Mullany (Leigh & Cave, 593), the defendant, in a County
Court case, swore falsely about his name, in consequence of which
the Judge, who had already come to the conclusion that the debt

was due, refused leave to amend the plaint, and struck out the

cause. It was held, that his statements were sufficiently material

to sustain a conviction for perjury. " He swore it," said the Court,
" in a judicial proceeding for the purpose of affecting the decision

;

and the statement he made was material, because, on the strength

of it, the County Court judge altered his judgment for the plaintiff"

into one for the defendant. The case, therefoi-e, clearly comes
within the rule laid down in E. v. Philpotts, 2 Den. C. C. 302, and
E. V. Gibbon, Leigh & Cave, 109. When the question arises,

whether false swearing in a judicial proceeding, with intent to

mislead, is to be free from punishment because it is wholly
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irrelevant and immaterial to the issue that is being tried, it will be

a question for the fifteen Judges to decide, though for my own
part, I should be inclined to hold that any false swearing in a

judicial proceeding, with intent to mislead, whether material or not,

would amount to the crime of perjury. That, however, will be a

question of importance when it does arise. The present case is

clearly governed by the cases referred to."

The following are also important cases with regard to materiality :

—E. V. Scott, 13 Cox, C. C. 594 ; E. v. Hare, 13 Cox, C. C. 174

;

E. V. Fairlie, 9 Cox, C. C. 209 ; E. v. Tate, 12 Cox, C. C. 7 ; E. r.

Courtney, 7 Cox, C. C. Ill ; E. v. Hadfield, 16 Cox, C. C. 148; E.

V. Worley, 3 Cox, C. C. 535; E. v. Holden, 12 Cox, 167.

In E. r. Gaunt and another (L. E. 2 Q. B. 466) a bastardy

summons, under 7 & 8 Vict. c. 101, having been heard and dis-

missed on the merits, one of the chief witnesses for the defendant

was afterwards convicted of perjury on the evidence he had given.

A fresh application was then made, and on the hearing of the

summons, it was objected for the defendant that the justices had

no jurisdiction, by reason of the previous dismissal on the merits.

The justices determined to hear the application, saying the

previous dismissal was obtained by false evidence ; and having

heard the applicant and corroborative evidence, made an order of

affiliation. The Court of Queen's Bench held that the justices

had jurisdiction, and the order was valid.

Perjury—Evidence.

[30] R. V. HOOK. (1858)

[D. & B. 606 ; 27 L. J. M. C. 222 ; 4 Jur. N. S. 1026; 6 W. E.

518 ; 8 Cox, C. C. 5.]

The prisoner, who was a policeman, having laid an informa-

tion against a jjublican fo]* keeping open his house after lawful

hom-s, swore on the hearing that he knew nothing of the
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matter except what he had heen told, and that "he did not

see any person leave the defendant's house after eleven " on

the night in question. The perjury was assigned on this last

allegation, and the evidence to prove its falsehood was as

follows :—The magistrate's clerk proved that the prisoner when

laying the information said that he had seen four men leave

the house after eleven, and that he could swear to one as

Williamson. It was also proved that on two other occasions

the prisoner made a similar statement to two other witnesses;

that Williamson and others did in fact leave the house after

eleven o'clock on the night in question ; that on the hearing

the prisoner acknowledged that he had offered to smash the

case for 30s, ; that he had talked in the presence of another

witness of making the publican give him money to settle it

;

that he had in fact offered to the publican to settle it for 1/.

;

and had said that he had received 10s. to smash the case and

was to have 10s. more. The prisoner was convicted of perjurj^

and the Court of Crown Cases Reserved held that the evidence

was sufficient to prove the perjury- assigned, and that the

conviction was right.

Pollock, C. B. said : "The prisoner swore to a fact, and it

was proved by more than one witness that on other occasions

he had made statements, not upon oath, inconsistent with the

truth of his statement upon oath on which perjury was

assigned. It was said in the argument against the conviction

that a man could not be convicted of perjury merely b}'

opposing his oath at one time to his oath at another time
;

and probably a conviction obtained in that way would not be

considered right, unless there were also evidence by which the

truth of the two statements might be distinguished—evidence

to show that one was true and the other false ; but there

certainly is a direct authority that such a conviction would be

good. In li. V. Harris (5 B. & Aid. 926) the defendant was

charged with perjury upon a count in which his evidence upon
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oath before a committee of the House of Commons, and his

contradictory evidence before the House of Lords, was set out,

and the indictment proceeded to say :
' and so the jurors afore-

said do say that the said E. H. did commit wilful and corrupt

perjury'; but there was no averment as to which of these

two statements upon oath was false, and the Court of Queen's

Bench held that the count was bad in arrest of judgment."

Wightman, J., said: "In order to convict a defendant of

perjury it is necessary that there should be two witnesses, for

this obvious reason, that if there is but one oath against

another oath it is altogether in doubt which is true, and

therefore two witnesses are required to contradict the oath on

which perjury is assigned. But it is not necessary that there

should be two independent witnesses to contradict the par-

ticular fact, if there be two pieces of evidence in direct

contradiction. Here one piece of evidence is, that the defen-

dant himself is proved to have made statements directly

contrary to his statement upon oath ; that alone would not

do ; but in addition to that you have the oaths of other

witnesses which go to show that that which he stated when

not upon oath was true, and therefore you have two pieces of

evidence. I ought rather to put it that, instead of two wit-

nesses being necessar}^ to prove each fact, j'ou must have the

evidence of two persons giving evidence in contradiction to

what has been sworn to by the defendant ; as, one witness who

could prove, as in this case, that on other occasions the defen-

dant bad stated that which was diametrically opposed to that

which he has sworn, and the other witness to give evidence of

that which is directly opposite. You have therefore two con-

tradictions
;

you have the contradiction of the defendant

himself as deposed to on oath by one witness, and you have

the contradiction of another independent witness who speaks

to the falsehood of the fact—you therefore have two indepen-

dent contradictions on oath. It therefore seems to me that
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there was sufficient evidence, and I am of oi:)inion that the

conviction is right,"

Bramwell, B., said :
" The question in this case is, whether

any matter be sufficiently proved which, if proved, would be

enough to convict the prisoner of perjury. Now the matter

proved was his own statement over and over again, which if

true showed that which he swore was false. Well, were those

statements not upon oath true, or was his statement upon oath

true ? The answer to that is, there is abundant evidence by

which you can tell, because there is plenty of evidence to

induce you to give a preference to the unsworn statement over

the sworn one. Well, then, the matter which, if true, though

contradicted, is enough to convict, is sufficiently proved by

other circumstances, and that is sufficient to support the con-

viction. As I said before, if there be two opposing oaths only

you could not properly convict a man of perjury, because the

only legitimate conclusion to be drawn is that one was false.

But when the oath complained of is sufficiently established,

and you have other evidence to show that the oath not com-

plained of was true, then it follows that the oath complained

of was a false one. Whether in the case of two contradictory

oatlis the truth of the oath not complained of would have to

be proved by two witnesses, I do not undertake to say at the

present moment. The case of Eex v. Knill goes to show
that it would not. Here you have a witness to prove that the

defendant stated that he had seen a man come out of the

house, and that proves that which, if true, goes to show that

the defendant was guilty of perjury. Then, that tliat was
true is proved by other witnesses, so that the matter is not

left in doul)t. I think therefore the conviction was right."

Byles, J., said: "The rule of law requiring two witnesses

to prove an assignment of perjury reposes on two reasons;

first, that it would often be dangerous and always unsatis-

factory to convict the defendant when there is but the oath
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of one man against the oath of another ; secondly, that in all

judicial proceedings all witnesses, even the most honest, would

be constantly exposed to the peril, annoyance and oppression

of indictments for i^erjury if the single oath of another man,

without any confirmatory evidence, might, in point of law,

suffice to convict. But the letter and spirit of the rule, and

both the reasons for it, appear to me to be satisfied where, of

two distinct admissions of the defendant inconsistent with

his innocence, one is j^roved by one witness and one by

another. It has been already held that the testimony of one

witness deposing to the defendant's admission on oath, if

there is corroboration, is enough. (Reg. v. Wheatland,

8 C. & P. 238.) But if a single witness deposing to an ad-

mission of the defendant be one witness within the rule, then,

another witness, deposing to another admission, must surely

be a second witness within the same rule. Indeed, where

the reasons for the rule requiring two witnesses in jjerjui-y do

not exist, the rule itself no longer holds ; and therefore the

Court of Queen's Bench, in Piex v. Knill, have gone so far as

to decide that where the only evidence of the defendant's

guilt is his own admission on oath (perjnry being properly

assigned in the indictment), the defendant may be convicted

on the single testimony of one witness swearing to this contra-

dictory deposition of the defendant himself. For these

reasons I think the conviction right."

[H. Lloyd for the prosecution ; Mclntyre for the prisoner.]

The evidence of one witness is not sufficient to convict of

perjury, as there would be only oath against oath ; but two

witnesses are not essentially necessary to disprove the fact sworn

to ; for, if any material circumstance is proved by other witnesses

in confirmation of the witness who gives the direct testimony of

perjury, it may turn the scale and warrant a conviction ; and the

rule does not apply where the evidence consists of the contradictor}-

oath of the party accused. To prove perjury it is sufficient if the
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matter alleged to be falsely sworn is disproved by one witness, if,

in addition to the evidence of that witness, there is proof of an

account, or a letter written by the defendant contradicting his

statement on oath. The rule that the testimony of a single witness

is not sufficient to sustain an indictment for perjury is not a mere

technical rule, but a rule founded on substantial justice ; and

evidence confirmatory of that one witness in some slight particulars

only is not sufficient to warrant a conviction. Although an assign-

ment of perjury must be proved by two witnesses, it is not necessary

to prove by two witnesses every fact which goes to make out the

assignment of perjury ; and two witnesses are not essentially

necessary to contradict the oath on which the perjury is assigned,

but there must be something more than the oath of one, to show

that one party is more to be believed than the other. To convict

a person of perjury in swearing falsely before a grand jury, it is

not sufficient to show that the person swore to the contrary before

the examining magistrate, as iwn constat which of the contradictory

statements was the true one.

In E. V. Mary Jackson (1 Lewin, 270) the prisoner had made

two statements on oath, one of which was directly at variance with

the other. Holroyd, J., who tried the case, said :
" Although you

may believe that, on one or other occasion, she swore that which

was not true, it is not a necessary consequence that she committed

perjury. For there are cases in which a person might very honestly

and conscientiously swear to a particular fact from the best of his

recollection and belief, and, from other circumstances at a subse-

quent time, be convinced that he was wrong, and swear to the

reverse ; without meaning to swear falsely either time. Again, if

a person swears one thing at one time, and another at another,

you cannot convict if it is not possible to tell which was the true

and which was the false."

A solicitor was indicted for perjury in having sworn that there

was no draft of a certain statutory declaration made by a client.

No notice to produce the draft had been given to the solicitor, and

upon his trial it was proved to have been last seen in his posses-

sion. Secondary evidence having been given of its contents, the

Court held, that, in the absence of such notice, secondary evidence

was inadmissible. (E. r. Elworthy, 37 L. J. (M. C.) 3. Vide post,

p. 479.)
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When perjury is alleged as having been committed before

justices at petty sessions on the hearing of a charge contained in

a written information, that information must be produced, or its

loss or destruction proved, before secondary evidence of its contents

can be given on the trial of an indictment for perjury. (E. r.

Dillon, 14 Cox, C. C. 4.)

Offences against Public Justice.

[31] R. r. VREONES. (1891)

[[1891] 1 Q. B. 360 ; 64 L. T. 389 ; 39 W. E. 365 ; 17 Cox, C. C.

267 ; 55 J. P. 536.]

The defendant was tried aud convicted ui^on a count of an

indictment alleging, in substance, that by the terms of a

contract for the purchase of a cargo of wheat, to be shii^ijed

by the sellers from a port in the Black Sea to the buyer at

the port of Bristol, it was provided that any dispute arising

under the contract should be referred to two arbitrators,

whose award should be final and conclusive, and might, upon

the application of either contracting party, be made a rule of

Court in England ; that the defendant was appointed by the

sellers to take samples of the cargo upon the arrival of the

ship at Bristol ; that such sample was then taken, and placed

in bags sealed with the seals of the buyer and seller of the

cargo, in accordance with the custom of merchants at the

port, and for the jHu-pose of being used as evidence before the

arbitrators in case any arbitration was had under the contract

;

that the defendant afterwards, intending to deceive the

arbitrators to be appointed under the contract, and wrongfully

to make it appear to them that the bulk of the cargo was of
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better quality than it really was, so as to pervert the due

course of law and justice, unlawfully and designedly removed

the contents of the sealed bags and altered their character,

and returned to the bags a quantity of wheat in a different

condition, and altered in character and value, with intent

thereby to pass the same off as true and genuine samples of

the bulk of the cargo, and that afterwards the defendant

forwarded the samples so altered to the London Corn Trade

Association, with intent that the same should be used as

evidence before such arbitrators, and thereby to injure and

prejudice the buyer, and to pervert the due course of law and

justice.

It was urged by counsel for the defendant that the indict-

ment ought to be quashed upon the ground that it contained

no charge for which an indictment for misdemeanour could

be supported ; but Denman, J., who tried the case, left the

case to the jurj-, who found the defendant guilty. On the

question being reserved the Court of Crown Cases Reserved

held that the count stated an indictable misdemeanour at

common law.

Lord Coleridge, C. J., said :
" The first count of the indict-

ment in substance charges the defendant with the mis-

demeanour of attempting, by the manufacture of false evi-

dence, to mislead a judicial tribunal which might come into

existence. If the act itself of the defendant was completed,

I cannot doubt that to manufacture false evidence for the

purpose of misleading a judicial tribunal is a misdemeanour.

Here, in point of fact, no tribunal was misled, because the

piece of evidence was not used ; but I am of opinion that

that fact makes no difference ; it is none the less a mis-

demeanour although the evidence was not used. All that the

defendant could do to commit the offence he did. There was

a contract for the sale of a cargo of wheat, and it provided a

mode of settling by arl)itration possible disputes which might

w. 9
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arise. The particular piece of evidence, naraely, the samples

of wheat placed in sealed bags, would be, if not absolutely

conclusive, of the greatest possible weight in determining any

dispute as to the quality of the wheat sold. ... I think

that an attempt to pervert the course of justice is in itself a

punishable misdemeanour ; and though I should myself have

thought so on the grounds of sense and reason, there is also

plenty of authority to show that it is a misdemeanour in

point of law. There is, of course, no case in which the facts

are exactly like these ; but in E. v. Crossley (7 T. E. 315) the

principle which applied here was clearly laid down."

Pollock, B., said: "The real offence here is the doing of

some act which has a tendency and is intended to pervert the

administration of public justice. The question is, whether

the sending of these adulterated samples, which by previous

arrangement were to be sent to the Association in London to

be used by the arbitrators, is such an act as I have described.

I think that it was. I think that the arbitrators are to be

considered as a tribunal administering public justice. Such

a tribunal is one specially sanctioned by Courts of law, and

its decisions are enforced and carried out by the Courts of

law. I am of opinion that by tampering with the evidence

which was to be laid before that tribunal the defendant was

interfering with the course of justice. I agree with my Lord

that his act was completed."

[Poole, Q.C., and Bernard Coleridge for the Crown ; C. W.

Mathews for the prisoner.]

Under this heading may be classed such offences as aiding a

prisoner to escape, prison breach, obsti'ucting lawful arrest, perjury,

bribery, giving false evidence, compounding crimes, &c., &c.

In E. V. Tibbits and Windust ([1902] 1 K. B. 77 and 20 Cox,

C. C. 70) the defendants w^ere charged in an indictment w^ith

(1) an unlawful attempt to obstruct and pervert the due course of

law and justice
; (2) the unlawful doing of an act calculated and
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tending to the same result
; (3) the composing, printing, and

pubhshing of matters with the same intent ; and (4) a conspiracy

to obstruct and pervert the due course of law and justice. The

defendant C. J. Tibbits was the editor of the Weekly DisixUcli,

and the defendant C. Windust was a reporter on the staff of

that newspaper, and styled himself " Crime Investigator." It

appeared that during the course of the trial of two persons for

felony Windust sent to Tibbits articles affecting the conduct

and character of the persons under trial which would have been

inadmissible in evidence against them. Tibbits published the

articles, and, after the conviction and sentence of the two persons,

he and Windust were convicted on the aforesaid indictment for

unlawfully attempting to pervert the course of justice. The Court

of Crown Cases Eeserved affirmed the conviction.

Lord Alverstone, C. J., said :
" We have no doubt whatever

that the publication of the articles in this case, at the time when,

and under the circumstances in which, they were published, con-

stitutes a criminal offence by whomsoever they were published.

We think that the facts, which bring the incriminated articles

within the category of misdemeanour, abundantly appear upon the

face of each count, and that, under those circumstances, it is per-

fectly immaterial whether the articles be described and charged

as libels or contempts or not. With reference to the argument,

which was strongly urged, that there was no evidence of any

intention to pervert the course of justice, we are clearly of opinion,

for the reasons given in the authorities to which we have referred,

that this is one of the cases in which the intent may properly be

inferred from the articles themselves and the circumstances under

which they were published. It would, indeed, be far-fetched to

infer that the articles would in fact have any effect upon the mind

of either magistrate or judge, but the essence of the offence is

conduct calculated to produce, so to speak, an atmosphere of

prejudice in the midst of which the proceedings must go on. . . .

A person accused of crime in this country can properly be con-

victed in a court of justice only upon evidence which is legally

admissible and which is adduced at his trial in legal form and

shape. Though the accused be really guilty of the offence charged

against him, the due course of law and justice is nevertheless per-

verted and obstructed if those who have to try him are induced to

9—2
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approach the question of his guilt or innocence with minds into

which prejudice has been instilled by published assertions of his

guilt or imputations against his life and character to which the

laws of the land refuse admissibility as evidence."

In Bastable v. Little ([1907J 1 K. B. 59) the facts were as

follows : Two constables, having measured certain distances on a

road much frequented by motor cars, were w^atching in order to

ascertain the pace at which each car passed over the measured

distance, with a view to discovering whether it was proceeding at

an illegal rate of speed. The respondent gave warning of this fact

to approaching cars, which then slackened speed. There was no

evidence that the respondent was acting in concert with any of

the drivers of the cars, or that any car when the warning was

given was going at an illegal pace. The Court of King's Bench

held that the respondent was not guilty of the offence of obstructing

the constables when in the execution of their duty within the

meaning of s. 2 of the Prevention of Crimes Amendment Act, 1885

(48 & 49 Vict. c. 75).

Lord Alverstone, C. J., said :
" In my opinion this case is not

free from difficulty, and I am, for my own part, by no means

satisfied that no offence was committed by the respondent. If

the case had contained allegations that a breach of the law had

been committed by any of these motor cars, and that there was a

proximity of detection, the case would be different, but I think

that the magistrates were right in holding that on the facts before

them no offence was disclosed against sect. 2 of the Prevention of

Crimes Amendment Act, 1885. That section provides that the

provisions of sect. 12 of the Prevention of Crimes Act, 1871, which

deals with assaults on constables when in the execution of their

duty, shall apply to all cases of resisting or wilfully obstructing

any constable when in the execution of his duty. I think that

the section points to something done in regard to the duty which

the constable is performing, and does not apply to what is said or

done to third parties. To take an instance which was put during

the argument : suppose a party of men are engaged in the offence

of night poaching, and a person passing near warns them that the

police are coming, I think it is clear that that could not be held

to be an offence within this section. We must not allow ourselves

to be warped by any prejudice against motor cars, and so to strain
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the law against them. We are asked to infer from the fact that

all the motor cars, on receiving the warning, slackened their speed,

that all or most of them were then exceeding the speed limit and

hreaking the law. I do not think that we can draw any such

inference. The magistrates only say that in consequence of the

warning the drivers may have been enabled to avoid travelling at

an illegal speed past the policemen. They do not say as a fact

they were at the time they received the warning travelling at an

illegal rate of speed. I cannot draw the inference that the cars

were breaking the law when they received the warning. I also

attach importance to the fact that there was a complete absence

of any evidence of conspiracy or agency on the part of the respon-

dent and the drivers of the cars. Under the circumstances, there-

fore, I think that the magistrates came to a right conclusion, and

that the appeal must be dismissed."

Darling, J., said: "If the case had stated definitely that any

of these cars when approaching the measured mile was going at

an illegal rate of speed, and that the warning prevented the police

constables from taking the real pace of the car as it passed, and

so securing the conviction of the driver, I should desire to reserve

my opinion whether the respondent had committed an offence

under the section, although no physical obstruction of the police

constables in the execution of their duty had taken place. In my
opinion it is quite easy to distinguish the cases where a warning

is given with the object of preventing the commission of a crime

from the cases in which the crime is being committed and the

warning is given in order that the commission of the crime may
be suspended while there is danger of detection, with the intention

that the commission of the crime should be re-commenced as soon

as the danger of detection is past. I do not wish to be understood

to say that in order that there should be an offence under this section

there must be some physical obstruction of the constables. In

my opinion a policeman who in seeking information which might

lead to the conviction of the perpetrators of a crime was wilfully

misled by false information would be obstructed in the execution

of his duty, and I should not like to say that the person who so

wilfully misled him was not committing an offence within the

meaning of the section."

Lord Alverstone, C. J., added :
" I also wish to guard myself
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from saying that the only obstruction contemplated by this section

is a physical obstruction."

As to contempt of Court, speeches at public meetings with regard

to a criminal case still pending, and vituperation of the judge

who is to try it, and attacks on the witnesses for the prosecution,

vide E, V. Onslow and Whalley, 12 Cox, C. C. 358, and E. v.

Skipworth, and E. v. De Castro, 12 Cox, C. C. 371.

Compounding Crimes,

[32] R. V. BURGESS. (1885)

[16 Q. B. D. 141 ; 15 Cox, C. C. 779 ; 55 L. J. (M. C.) 97 ; 53 L. T.

918 ; 34 W. E. 306 ; 50 J. P. 520.]

The prisoner was emploj'ed to levy a distress for two weeks'

rent, amounting to 28s., upon the goods of a Mr. Bedford, and

upon that occasion Arthur Bagley, whilst in posses.sion as the

prisoner's assistant, stole the sum of 28s. belonging to Mr.

Bedford from a drawer in Bedford's room, and absconded.

The prisoner was informed of this fact by Bedford, and urged

Bedford to put the matter into the hands of the police, but

Bedford told prisoner he would leave it in his hands, and the

prisoner on the 3rd of April gave information of the theft to

the police. The prisoner entered into some negotiations with

Bagley 's famih', and finally handed Bagley 's mother a document

to this effect :

—

" I, W. H. Burgess, undertake not to charge Arthur Bagley

with any criminal case that I have now against him on the

mone}" being provided to pay what he took from Peckham Road

while in possession, viz., 30s.

W. H. Burgess."
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The money was paid to Burgess, but Bagley was neverthe-

less, on the evidence of Mr. Bedford, convicted summarily of

the theft. Burgess was then prosecuted for compounding a

felony, and committed for trial to the Central Criminal Court,

the indictment stating, that one Arthur Bagley feloniously

stole certain money to the amount of 28s. of Henry Bedford,

and that the prisoner, " well knowing the said felony to have

been done and committed by the said Arthur Bagley as afore-

said, and contriving and intending to prevent the due course

of law and justice, and to cause and procure the said Arthur

Bagley for the felony aforesaid to escape with impunity, after-

wards, to wit, on the 5 th day of Jul}^ 1885, unlawfully and

for gain's sake did compound the said felony with the said

Arthur Bagley, and did then exact, take, receive, and have

from the said Arthur Bagley the sum of 28s. for and as a

reward for compounding the said felony, and desisting from

prosecuting the said Arthur Bagley, and for procuring that

the said Arthur Bagley should not be prosecuted for the felony

aforesaid, to the great hindrance of justice, in contempt of our

said lady the Queen, &c."

Before plea pleaded, the prisoner's counsel moved to quash

the indictment on the ground that, though it professed to

charge the prisoner with the offence of compounding a felony,

it did not in fact disclose any offence, there being no allega-

tion that the prisoner desisted from prosecuting the felon,

which, he contended, was a material part of the offence of

compounding a felony, and that, if after receiving money

from the felon as an inducement not to prosecute the prisoner

had in fact prosecuted, no offence would have been committed

;

and he cited R. r. Stone and others, 4 C. & P. 379. For the

jjrosecution, it was contended that the offence consisted in the

corrupt agreement not to prosecute. The Recorder declined

to quash the indictment, and the i:)risoner pleaded not guilty.

At the close of the case for the prosecution, the prisoner's
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counsel submitted that there was no case to go to the jury, on

the ground that the owner of the property stolen, or a person

whose evidence should be necessary to convict the thief, are

the only persons who can compound a larceny, and that in

this case the prisoner was not a necessary witness on the trial

of Bagley, and that, therefore, his undertaking not to charge

Bagley with a criminal offence could not impede the course of

justice. The Recorder overruled the objection, and the jury

found the prisoner guilty. The questions reserved were,

whether the indictment was bad on the face of it as not dis-

closing any offence at law, and ought to have been quashed

;

and, secondly, whether there was evidence to be left to the

jury against the prisoner upon the indictment. The Court

for Crown Cases Reserved affirmed the conviction, and Lord

Coleridge, C. J., in delivering the judgment of the Court,

said:
—"This case raises two questions, the first being whether

this indictment is bad on the face of it, and the second being

whether there was any evidence upon the indictment, as

framed, to go to the jury. With regard to the first question,

it is admitted that the indictment sufficiently alleged the

offence, if the offence is complete without the allegation that

the defendant abstained from prosecuting. It is suggested

that the indictment is bad because it does not allege that the

defendant did abstain from prosecuting. The difficulties in

the way of that contention are to my mind enormous. One

question which at once arises is, when on that view can the

offence be said to be comi^lete? A man might conceivably

make an illegal agreement not to prosecute, and abstain from

prosecuting for six years, and then might turn round and

prosecute after all in breach of the agreement. According to

the contention, he could not be guilty of the offence, because

he did ultimately prosecute, and if so it is difficult to see when
such an offence can be said to be complete. The way in which

one of my learned brothers put the contention seems to me to
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be a reductio ad ahsnrdnm of the argument. It being admitted

that such an agreement is unlawful in the sense that it is not

enforceable at law, it is said that, if the maker of it keeps his

agreement, he is guilty of an offence, but if, in addition to

making such an illegal agreement, he is guilty of the further

fraud towards the other party of breaking it, he is guilty of no

offence at all. Thus stated, the proposition seems to me to

be contrary to good sense, and to be a sufficient answer to

itself. Then it is said that the offence alleged is the old

offence of theft-bote, and that no one can be guilty of that

offence except the owner of the goods. I do not deny that by

some writers, especially by Lord Coke, expressions have been

used w^hich may be read so as to afford some countenance to

this contention. It seems to me, however, that, when the

writers in question so expressed themselves, it was probably

because the question whether the offence could be committed

by persons other than the owner of the goods was not present

to their minds, and they were dealing with what would be the

case on ninety-nine out of a hundred occasions, viz., the case

where the person who was guilty of interfering with the course

of justice for his own benefit was the owner of the goods. One

can easily see, I think, how it has happened in this way, that

language has been used which seems to favour to some extent

the contention for the defendant; but it must be observed that

the writers of the passages to which I refer do not use any

negative expression to the effect that the offence can only be

committed by the owner of the goods. But, on the other hand,

there are not wanting in some of the other authorities indica-

tions of the contrary view. The language used by Blackstone

in his Commentaries concerning theft-bote seems to me to

show that he can hardly have considered the offence as capable

of being committed by the owner of the goods. I admit that

he does not say expressly that it can be committed by another

person. But neither, on the other hand, do the writers who
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have been cited expressly say that it cannot. He says of theft-

bote, " this is frequently called compounding a felony, and

formerly was held to make a man an accessory, but is now

punished only with fine and imprisonment. This perversion

of justice in the old Gothic constitutions was liable to the

most severe and infamous jmnishment, and the Salic law,

' latroni eum similem habuit, qui furtum celare vellet, et occulte

sine judice compositionem ejus aclmittere.' This latter portion

of what he says on the subject clearly seems inconsistent with

the notion that he thought that the offence of compounding the

felony could only be committed by the owner of the goods ; for

it seems to impl}^ that the definition as given by the Salic law

was a good definition of the offence of compounding a felony,

and that anyone was guilty of the offence ' qui furtum celare

vellet, et occulte sine judice compositionem ejus admittere.' These

expressions seem to me to indicate that there was present to

his mind the possibility of the offence being committed by a

person other than the owner of the goods. I am of opinion that

the defendant, upon the facts stated, was guilty of the offence of

compounding a felon}', and that therefore the conviction must

be affirmed."

[Poland for the prosecution ; Burnie for the prisoner.]

To take a reward, which need not be of a pecuniary natm'e, for

refraining from prosecuting a person for a felony is a misdemeanour

punishable by fine and imprisonment. Every person, whether

owner of the stolen goods or not, commits this crime who agrees

with a thief that if he restores the plunder he shall hear no more

of the matter. But merely to receive back one's goods without

showing any favour to the thief is not criminal.

Section 101 of the Larceny Act, 1861 (24 & 25 Vict. c. 96), pro-

vides that " whosoever shall corruptly take any money or reward,

directly or indirectly, under pretence or upon account of helping

any person to any chattel, money, valuable security, or other pro-

perty whatsoever, which shall by any felony or misdemeanour

have been stolen, taken, obtained," &c., " shall, unless he shall
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have used all clue diligence to cause the offender to be brought to

trial for the same, be guilty of felony," and liable to seven years'

penal servitude.

And sect. 102 of the same statute makes a person who adver-

tises a reward for the return of the stolen property, with a hint

that no unpleasant questions wall be asked, liable to " forfeit the

sum of fifty pounds for every such offence to any person who will

sue for the same." The printer and publisher are also liable to

this forfeiture, but newspapers are specially protected by 33 & 34

Vict. c. 65, s. 3. Compounding misdemeanours is strictly as illegal

as compounding felonies ; but it is a common practice for the Court

to allow a defendant who has been convicted of some misdemeanour

more particularly affecting an individual to " speak with " the

prosecutor in private, and, if the latter expresses himself satisfied

with the result of the interview, to pass only a nominal sentence.

The misdemeanour of compounding informations on penal statutes

is committed by the informer, who, under pretence of enforcing any

penal law, makes a composition without the leave of one of the

Courts. On conviction he forfeits 101., is liable to such imprison-

ment and further fine as the Court may inflict, and is for ever

disabled from suing on any popular or penal statute.

Somewhat analogous to the offence of compounding a felony is

that of " misprision of felony," which consists in the concealment,

or procuring the concealment, of felony, whether such felonies be

at common law or by statute. Silently to observe the commission

of a felony without using any endeavour to apprehend the offender,

is a misprision. If to the knowledge there be added assent,

the party will become an accessory. The punishment for this

offence is fine and imprisonment, and provisions against the com-

mission of it by sheriffs, coroners, and other officers are contained

in 3 Edw. I., c. 9. (See also Flower v. Sadler, 10 Q. B. D. 572.)

Prosecutions for this offence are, however, practically obsolete at

the present day.

A dog is included in the words "any property whatsoever" in

sect. 102 of the Larceny Act, 1861, which imposes a penalty on

anyone who publicly advertises a reward for the return of any pro-

perty whatsoever which shall have been stolen or lost, and uses

in such advertisement any words purporting that no questions

will be asked, and on anyone who prints or publishes such an
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advertisement. (Mirams v. " Our Dogs " Publishing Company,

[1901] 2 K. B. 564.)

Vide also E. v. Daly, 9 Car. & P. 342 ; E. v. Stone, 4 Car. & P.

379 ; E. V. Crisp, 1 B. & Aid. 282 ; Bury v. Levy, 1 W. Bl. 443
;

E. I'. Gotley, E. & E. 84 ; E. v. Best, 9 Car. & P. 368 ; E. v. Pascoe,

3 Cox, C. C. 462.

As to compounding a misdemeanour, vide Windhill Local Board

of Health V. Vint, 17 Cox, C. C. 41 ; and Jones v. Merionethshire

Permanent Benefit Building Society, 17 Cox, C. C. 334, 389.

Bigamy—Bond fide Belief in Death.

[33] R. V. TOLSON. (1889)

[23 Q. B. D. 168 ; 16 Cox, C. C. 629 ; 58 L. J. (M. C.) 97.]

The prisoner was convicted under 24 & 25 Yict. c. 100, s. 57,

of bigamy, having gone through the ceremony of marriage

within seven years after she had been deserted by her husband.

It appeared that the marriage of the prisoner to Tolson took

place on September 11, 1880 ; that Tolson deserted her on

December 13, 1881 ; and that she and her father made

inquiries about him, and learned from his elder brother and

from general report that he had been lost in a vessel bound

for America, which went down with all hands on board. On
January 10, 1887, the prisoner, supposing herself to be a

widows went through the ceremony of marriage with another

man. The circumstances were all known to the second

husband, and the ceremony was in no way concealed. In

December, 1887, Tolson returned from America. The jury

found that at the time of the second marriage she, in good

faith and on reasonable grounds, believed her husband to be

dead. The Court for the Consideration of Crown Cases
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Eeserved (five judges dissenting) held that it is a good defence

to an indictment for bigamy to prove to the satisfaction of

the jury that the prisoner at the time of contracting the

bigamous marriage bond fide beHeved, and had reasonable

grounds for believing, that his or her wife or husband was

dead. Sach defence is good, although such wife or husband

may not have been continually absent from the prisoner for

seven years, or seven years had not elapsed at the time of

such marriage since the prisoner last knew of his or her wife

or husband being alive.

Stephen, J. (who reserved the case), said :
" My view of the

subject is based upon a particular application of the doctrine

usually, though I think not happily, described by the phrase

^ non est reus, nisi mens sit rea.' Though this phrase is in

common use, I think it most unfortunate, and not only likely

to mislead, but actually misleading, on the following grounds.

It naturally suggests that, apart from all particular definitions

of crime, such a thing exists as a 'mens rea,' or 'guilty mind,'

which is always expressly or by implication involved in every

definition. This is obviously not the case, for the mental

elements of different crimes differ widely. 'Mens rea' means,

in the case of murder, malice aforethought ; in the case of

theft, an intention to steal ; in the case of rape, an intention

to have forcible connection with a woman without her con-

sent; and in the case of receiving stolen goods, knowledge that

the goods were stolen. In some cases it denotes mere inatten-

tion. For instance, in the case of manslaughter by negligence,

it may mean forgetting to notice a signal. It appears con-

fusing to call so many dissimilar states of mind by one name.

It seems contradictory indeed to describe a mere absence of

mind as a ' mens rea,' or guilty mind. ... It is argued that

the proviso that a re-marriage after seven years' separation

shall not be punishable operates as a tacit exclusion of all

other exceptions to the penal part of the section. It appears
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to me that it only supplies a rule of evidence which is useful

in many cases, in the absence of explicit proof of death. But

it seems to me to show not that belief in the death of one

married person excuses the marriage of the other only after

seven years' separation, but that mere separation for .that

period has the effect which reasonable belief of death caused

by other evidence would have at any time. It would to my
mind be monstrous to say that seven years' separation should

have a greater effect in excusing a bigamous marriage than

positive evidence of death, sufficient for the purpose of recover-

ing a policy of assurance or obtaining probate of a will, would

have, as in the case I have put, or in others which might be

even stronger."

Hawkins, J., said : "The statute 24 & 25 Vict. c. 100, s. 57,

enacts that ' whosoever, being married, shall marry any other

person during the lifetime of the former husband or wife, shall

be guilty of felony.'

" Undoubtedly the defendant, being married, did marry

another person during the life of her former husband. But she

did so believing in good faith and upon reasonable grounds that

her first husband was dead ; and the sole question now raised

is whether such belief afforded her a valid legal defence against

the indictment for bigamy upon which she was tried. I am
clearly of oi)inion that it did, and that she ought to have been

acquitted. The ground upon which I have arrived at this

conclusion is simply this : that, having contracted her second

marriage under an honest and reasonable belief in the existence

of a state of things which, if true, would have afforded her a

complete justification, both legally and morally, there was an

absence of that ' mens rea ' which is an essential element in

every charge of felony."

[A. Henry for the i^risoner.]

The leading case sets at rest a grave doubt which existed. The

question had frequently arisen before single judges, and there was
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a conflict of authorities. E. v. Gibbons, 12 Cox, C. C. 237 ; and

E. V. Bennett, 14 Cox, C. C. 45, were decisions in favour of a

conviction; whilst E. v. Turner, 9 Cox, C. C. 145; E. v. Horton,

11 Cox, C. C. 670 ; and E. v. Moore, 13 Cox, C. C. 544, were

authorities in favour of an acquittal. In the first of these, viz.,

E. y.. Turner, Martin, B., said: "The law says seven years shall

elapse before it may be presumed that the first husband is dead. In

this case seven years had not elapsed, and beyond the prisoner's

own statement there was the mere belief of one witness. Still the

jury are to say if upon such testimony she had an honest belief

that her first husband was dead ; if they believe she had, then the

prisoner would not be guilty of the offence charged in the indict-

ment." The prisoner was accordingly acquitted.

In E. y. Curgerwen (L. E. 1 C. C. E. 1 and 10 Cox, C. C. 152) the

prisoner was a man-of-war's man, and married one Charlotte

Curgerwen, at Buryan, in Cornwall, on September 1, 1852. In

June, 1853, in consequence of some disagreement, his wife left

him and returned to her father's house at Buryan. Then the

Crimean War broke out, and the prisoner was away from England

for years. On July 9, 1862, being then at a coastguard station

at a small place on the Devonshire coast, and never having heard

of his wife since 1854, he went through the form of marriage with

one Eliza Hardy. It being found that his former wife was alive,

a prosecution for bigamy was instituted, and it was held that the

prisoner was entitled to be acquitted ; and the rule stated to be

that, upon a trial for bigamy, when it is proved that the prisoner

and his first wife have lived apart for the seven years preceding the

second marriage, it is incumbent on the prosecution to show that

during that time he was aware of her existence. This view of the

law was an exceedingly merciful one for the prisoner ; for on his

return to England he seems to have got married again without

taking the slightest trouble to inquire what had become of his first

wife, but the ground of the decision is, that the prisoner in such a

case is not to be called upon to prove a negative.

In E. V. Jones (11 Q. B. D. 118), the prisoner married one

Winifred Dodds in 1865, and they lived together after the marriage.

In 1882, he went through the marriage ceremony with one Phoebe
Jones, Winifred being still alive. On the trial for bigamy, it was
shown that the prisoner had married Winifred, and also that they



144 BIGAMY—BONA FIDE BELIEF IN DEATH.

had lived together; and there was no evidence at all as to their having

ever separated, or as to when, if separated, they last saw each other.

This being so, it was held that the facts could not be brought

within the case of E. v. Curgerwen. " There is proof," said Lord

Coleridge, C. J., " of the existence of a state of things, and no

evidence of the cessation of that state of things ; consequently, the

presumption is that the existing state continued. That presumption

could only have been displaced by evidence, and no evidence

displacing it was forthcoming."

The mere fact that there are no circumstances leading to the

inference that the absent party has died does not raise a pre-

sumption of law that such party is alive. The prosecution must

satisfy the jury that, as a matter of fact, such party is alive, and it

is a question entirely for them. Where the only evidence is that

the party was alive more than seven years ago, then there is no

question for the jury, and it is a presumption of law that he is

dead.

In E. V. Willshire (6 Q. B. D. 366 and 14 Cox, C. C 541) the

prisoner married B. in 1868, his wife A. being then alive, and was

on such charge convicted. In 1879 he married C, and in 1880,

C. being then alive, he married D. Afterwards, upon a chai'ge of

bigamy in marrying D., C. being then alive, the prisoner was

convicted, it being held by the presiding judge that there was no

evidence that A. was alive when the prisoner married C. or that

the marriage with C. was invalid by reason of A. being then alive.

The Coi;rt of Crown Cases Eeserved held that the conviction

could not be sustained, as the question should have been left to

the jiu'y whether upon the above facts A. was alive or not when
the prisoner married C.

Other cases on this subject are :—E. v. Heaton, 3 F. & F. 819

;

E. V. Lumley, L. E. 1 C. C. E. 196 ; E. v. Elhs, 1 F. & F. 309

;

E. V. Briggs, 7 Cox, C. C. 175.
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Bigamy—Invalidity of Second Marriage.

R. V. ALLEN. (1872) [34]

[L. E. 1 C. C. E. 367 ; 41 L. J. (M. C.) 97 ; 26 L. T. 664

;

20 W. E. 756 ; 12 Cox, C. C. 193.]

The prisoner, while his second wife was yet alive, went

throngh the ceremony of marriage with another woman who

was within the prohibited degrees of affinity, she being a niece

of his first wdfe, so that, even if the parties had been free, they

would have been under a statutory inability to marry one

another. It was held that, notwithstanding such inability,

the prisoner was guilty of bigamy.

• In delivering the judgment of the Court for Crown Cases

Reserved, Cockburn, C. J., said :
" The ground on which such

a marriage is very j^roperly made penal is that it involves an

outrage on public decency and morals, and creates a public

scandal by the prostitution of a solemn ceremony, which the

law allows to be applied only to a legitimate union, to a

marriage at best but colourable and fictitious, and which may

be made, and too often is made, the means of the most cruel

and wicked deception. . . . It is obvious that the outrage and

scandal involved in such a proceeding will not be less because

the parties to the second marriage may be under some special

incapacity to contract marriage. Now, the words ' shall marry

another person ' may well be taken to mean * shall go through

the form and ceremony of marriage with another person.'

The words are fully capable of being so construed without

being forced or strained ; and, as a narrower construction

would have the effect of leaving a j^ortion of the mischief

w. 10
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untouched, which it must have been the intention of the

legislature to provide against, and thereby, as is fully admitted

by those who contend for it, of bringing a grave reproach on

the law, we think we are warranted in inferring that the

words were used in the sense we have referred to, and that

we shall best give effect to the legislative intention by holding

such a case as the present to be within their meaning. To

assume that the words must have such a construction as

would exclude it, because the second marriage must be one

which but for the bigamy would have been as binding as the

• first, appears to us to be begging the entire question and to be

running directly counter to the wholesome canon of con-

struction which prescribes that, where the language will

admit of it, a statutory enactment shall be so construed as to

make the remedy co-extensive with the mischief it is intended

to prevent.

" In thus holding it is not at all necessary to say that forms

of marriage unknown to the law, as was the ease in Burt r.

Burt (2 Sw. & Tr. 88), would suffice to bring a case within the

operation of the statute. We must not be understood to

mean that every fantastic form of marriage to which parties

might think proper to resort, or that a marriage ceremony

performed by an unauthorized person or in an unauthorized

place, would be a marrying within the meaning of the 57th

section of 24 & 25 Yict. c. 100. It will be time enough to

deal with a case of this description when it arises. It is

sufficient for the present purpose to hold, as we do, that

where a person already bound by an existing marriage goes

through a form of marriage known to, and recognized by, the

law as capable of producing a valid marriage, for the purpose

of a pretended and fictitious marriage, the case is not the less

within the statute by reason of any special circumstances,

which, independently of the bigamous character of the mar-

riage, may constitute a legal disability in the particular parties,
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or make the form of marriage resorted to inapplicable to their

individual case."

[Warry for the prosecution ; E. V. Bullen for the prisoner.]

In deciding this case the Court expressed their disapproval of

the Irish case of E. v. Fanning (10 Cox, C. C. 411), where a

Protestant, having a wife living, had been married by a Eoman
Catholic priest to a Eoman Catholic lady, contrary (even a part

from questions of bigamy) to the statute 19 Geo. II. c. 13 (Ireland).

At the time of the second marriage the prisoner represented him-

self to the woman and to the ofhciating clergyman as a Eoman
Catholic. It was proved that he was a professing Protestant

within twelve months prior to the time of the second marriage.

The view of the Irish Court was that, to constitute the offence of

bigamy, the second marriage must have been one which but for

the existence of the previous marriage would have been a valid

maiTJage. In the case of E. v. Kay (16 Cox, C. C 292), the

prisoner was acquitted on account of the invalidity of the first

marriage through undue pubhcation of banns.

Other cases with regard to the invalidity of the second marriage

are :—E. v. Brawn, 1 C. & K. 144 ; Burt v. Burt, 2 Sw. & Tr. 88
;

E. V. Millis, 10 CI. & F. 689 ; E. v. Alhson, E. & E. C C. 109

;

E. V Clarke, 10 Cox, C. C. 474.

Cases on the invalidity of the first marriage are :—E. v. Althausen,

17 Cox, C. C. 630 ; E. v. McLaughlin, Sessions Paper, C. C. C,
vol. 117, p. 723.

As to proof of the first marriage, 2'ide E. v. Simpson, 15 Cox

C. C. 328.

In E. V. Creeswell (1 Q. B. D. 447) upon an indictment for

bigamy, it was proved that the first marriage was solemnized, not

in the parish church of the parish, but in a chamber in a building

a few yards from the chiu'ch, while the church was under repair.

It was further proved that divine service had several times been

performed in the building in question. The Court of Crowii Cases

Eeserved lield that the building must be presumed to have been

licensed, and, therefore, the first marriage was valid, and the

prisoner was properly convicted of bigamy. Lord Coleridge, C. J.,

said :
" The case states that divine service had been several times

celebrated in the place where the marriage in question was

10—2
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solemnized. This is sufficient, in accordance with the maxim

omnia prcesumuntur rite esse acta, to give rise to the presumption

that the building was licensed. The presumption is the stronger

because the clergyman who celebrated the marriage might, by

6 & 7 Will. IV. c. 85, s. 3, have been indicted for felony if he know-

ingly did so in an unlicensed place."

Bigamy—Jurisdiction.

[35] R. V. EARL RUSSELL. (1901)

[ [1901] A. C. 446 ; 20 Cox, C. C. 51 ; 70 L. J. K. B. 998
;

85 L. T. 253.]

This was a prosecution initiated by the Director of Public

Prosecutions against Earl Piussell for bigamy in America.

Earl Kussell was married to Mabel Edith Scott on February 6,

1890, in England. Much litigation followed between Earl

Russell and his wife from 1890 to 1897. On April 14, 1900,

Earl Russell obtained from the First Judicial District for the

county of Douglas, in the State of Nevada, in the United States

of America, an order for divorce from bis wife ; and on

April 15 he went through the ceremony of marriage before

Judge Curler in the State of Nevada with one Mollie Cooke,

otherwise known as Mrs. Somerville. In June, 1890, Mabel

Edith, Lady Russell, presented a petition against Earl Russell

for divorce on the ground of his bigamous adulter}', and on

March 24, 1901, a decree nisi was pronounced, the suit being

undefended. On June 17, 1901, Earl Russell was arrested

and charged with bigamy. Subsequently the grand jury

found a true bill, and the Recorder wrote to the House of
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Lords informing their Lordships that a true bill had been

found against Earl Eussell, a peer of the realm.

The trial took place on June 18, Lord Halsbury, L. C, pre-

siding as Lord High Steward. Sir Francis Jeune, and

Mathew, Wills, Wright, Lawrance, Kennedy, Darling, Bigham,

Cozens-Hardy, Farwell, and Buckley, JJ., were also present.

Before Earl Kussell pleaded to the indictment, Kobson, K.C.,

on his behalf, submitted that the indictment ought to be

quashed inasmuch as it disclosed no offence according to the

true construction of the 57th section of the Offences against

the Person Act, 1861.

The Lord High Steward said :
" My Lords,—We have the

advantage of having His Majesty's Judges here. I have been

myself of opinion for some time that the matter which has

been discussed at such inordinate length was really too plain

for argument. The statute is plain in its ordinary significa-

tion, and the only ground upon which the learned counsel

can suggest that we should not give it its ordinary significa-

tion is apparently because of the use of certain words in other

statutes enacted under other circumstances in relation to

other crimes. My Lords, I thought it right to ask His

Majesty's Judges whether there is anything in the argument

suggested which should call for the Attorney-General to reply,

and they are unanimously of opinion that there is not, and

that it is not necessary to hear the Attorney-General."

Thereupon Earl Eussell pleaded guilty.

[Sir E. B. Finlay, A.-G., Sir Edward Carson, S.-G., H.

Sutton, E. D. Muir, Bodkin, and G. E. Askwith, for the

prosecution ; Eobson, K.C., Horace Avory, K.C., Charles

Mathews, Llewelyn Davies, and J. H. W. Pilcher, for the

defendant.]

Sect. 57 of the Oti'ences against the Person Act, 1861 (24 & 25

Vict. c. 100), is as follows:—Whosoever being married shall

marry any other person during the life of the former husband or
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^vife, whether the second marriage shall have taken place in

England or Ireland or elsewhere, shall be guilty of felony, and

being convicted thereof, shall be liable to be kept in penal servi-

tude for any term not exceeding seven years, and any such offence

may be dealt with, inquired of, tried, determined, and punished in

any county or place in England or Ireland where the offender

shall be apprehended, or be in custody, in the same manner in all

respects as if the offence had been actually committed in that

county or place.

In E. V. Audley ([1907] 1 K. B. 383) the Court of Crown Cases

Eeserved held that on a trial for bigamy where the second marriage

has been contracted elsewhere than in England or Ireland it is not

necessary that the indictment should contain an averment that

the accused was not a British subject. Bigham, J., said :
" The

gist of the offence of bigamy is the second marriage during the

first wife's lifetime, and when that fact has been established by

the prosecution the case is complete. The fact that the accused

is not a British subject, and the other matters specified in the

proviso to sect. 57, are all matters of confession and avoidance,

and they must be alleged and proved by the defence."

Uttering Counterfeit Coin.

[36] R. V. HERMANN. (1879)

[1 Q. B. D. 284 ; 18 L. J. (M. C.) 106 ; 40 L. T. 263 ; 27 W. E. 475 ;

14 Cox, C. C. 279.]

The prisoner was indicted for uttering and patting off two

false and counterfeit sovereigns, knowing them to l)e false

and counterfeit. The coins, however, were not " false and

counterfeit" in the usual way, but were comjjosed of as good

gold as ever came out of the Mint. They were real sovereigns

which had been fraudulently filed at the edges to such an
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extent as to reduce the weight by one twent_y-fourth part.

The effect of the fihng was to remove the milling entirely, or

almost entirely, and, in order to restore the appearance of the

coins, a new milling had been made on each coin with tools.

It was held that these coins were " false and counterfeit
"

within the meaning of 24 & 25 Vict. c. 99, s. 9.

" A sovereign from which the milling has been fraudulently

removed," said Pollock, B., " ceases to be current coin, but is

something else intended to resemble current coin. It is like

the case of a man taking part of the gold out of a sovereign,

and filling up the hollow left with alloy, and then passing it as

genuine. It is substantially a passing of a fake and counterfeit

coin."

Lord Coleridge, C. J., said: "I am clearly of opinion that

the present case is within the 9th section of the statute. The

coins were counterfeit in the strict and grammatical sense of

the word ; they were made other than they ought to be ; they

were made to resemble that which the}' were not. They were

not perfect and whole sovereigns ; they were imperfect coin,

milled so as to conceal their imperfections. It may be that it

is wrong to place too much reliance upon strict or gramma-

tical meanings in construing words in an Act of Parliament.

I therefore desire to say that if the word ' counterfeit ' is to be

taken in its ordinary or popular sense, these coins seem to me
to be counterfeit. In the ordinary sense of this word the idea

of imitation is conveyed. These sovereigns had been filed,

and then a new milling added to make them imitate current

gold coin, to 'restore the appearance,' as the case states.

Before the milling was put on they were not perfect sovereigns,

then by milling they were made to look like current sovereigns.

The interpretation section (sect. 1) adds strength to my view.

The words ' shall include ' are not identical with, or put for,

* shall mean.' The definition does not purport to be comj)lete

or exhaustive. By no means does it exclude any interpretation
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which the sections of the Act would otherwise have ; it

merely provides that certain specified cases shall be included.

It is to include taking a farthing and gilding it, though the

farthing is a coin with an obverse and reverse differing from

a sovereign, so that the eye by looking would detect the

difference, and where there can scarcely be said to be an

imitation, or more than a mere surface change of the farthing,

without any resemblance to a genuine sovereign. These coins

were jDassed for whole sovereigns, and made so to pass by the

operation of giving them false millings. The conviction must

be affirmed."

[Eyre Lloyd for the Crown.]

It is to be observed, however, that two very eminent judges, viz.

,

Lush and Stephen, JJ., were dissentient in this case, considering

that, although the coins had been fraudulently dealt with, they

were genuine coins, and not false or counterfeit.

The giving of counterfeit coin to a woman as the price of con-

nection with her is an uttering (E. v. -, 1 Cox, C. C. 250) ;

and so, probably, is the giving of bad money in charity, notwith-

standing an old decision of Lord Abinger's to the contrary (E. v.

Page, 8 C. & P. 122) ; for clearly the giver must be presumed to

intend that the recipient of his bounty shall put the money in

circulation. The same remark applies to the case of a collection in

church or at a meeting.

It is an " uttering and putting off," as well as a " tendering," if

the counterfeit coin be offered in payment, though the person to

whom it is offered refuses it. (E. v. Welch, 2 Den. 78.)

Counterfeiting the gold or silver coin of the realm is a felony

punishable with penal servitude for life. If, however, the coin

counterfeited is copper coin of the realm, or foreign gold or silver,

such counterfeiting is a felony punishable with seven years' penal

servitude only.

Counterfeiting foreign coin other than gold or silver coin is only

a misdemeanour, and for the first offence can only be punished

with one year's imprisonment. On a second conviction, however,

the offender is liable to seven ^-ears' penal servitude. Uttering

counterfeit gold or silver coin of the realm is a misdemeanour
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punishable with one year's imprisonment ; but uttering it after a

previous conviction for uttering it is a felony, and punishable with

penal servitude for life.

A ticket of leave found upon a prisoner when apprehended for

passing counterfeit coin was put in evidence by the prosecution.

Counsel for the defence contended that under sect. 37 of 24 & 25

Vict. c. 99, this could not be given in evidence, and, after a convic-

tion, asked to have the point reserved ; this was refused. The

ticket of leave showed that the prisoner had undergone seven

years' penal servitude for possessing counterfeit coin. (R. v.

Looks, Sessions Paper, C. C. C, vol. 101, p. 455.)

In R. V. Worger (Sessions Paper, C. C. C, vol. 95, p. 314), the

prisoner was indicted for unlawfully uttering a medal resembling a

sovereign. The medal in question was what is termed a Hanover

medal. The Recorder considered that it was impossible for anyone

to say that this medal at all resembled a sovereign, and the jury

accordingly acquitted the prisoner.

Four persons were tried for uttering after a previous conviction,

which by statute is a felony ; three were convicted, one acquitted.

Upon a subsequent indictment for unlawful uttering, held by the

Common Serjeant (Sir W. T. Charley, Q.C.), as to the one, that

autrefois acquit could not be pleaded, the two offences, although

on the same facts, being different, and that the indictment could

not on motion be quashed. As to two of the other convicts : held,

that they could not be tried again, as on conviction the misde-

meanour was merged in the felony. (R. v. Smith, Sessions Paper,

C. C. C, vol. 108, p. 746; and Sessions Paper C. C. C, vol. 109,

p. 33.) Vide also R. v. Whiley (2 Leach, 983), as to previous

utterings.

By 24&25 Vict. c. 99, s. 11, whosoever shall have in his custody

or possession three or more pieces of false or counterfeit coin,

resembling, or apparently intended to resemble, or pass for any of

the Queen's current gold or silver coin, knowing the same to be

false or counterfeit, and with intent to utter or put off the same or

any of them, shall be guilty of a misdemeanour, and liable to five

years' penal servitude.
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Concealing Treasure Trove.

[37] R. V. THOMAS AND WILLETT. (1863)

[9 Cox, C. C. 376 ; L. & C. 313 ; 33 L. J. (M. C.) 22 ; 9 L. T. 488 ;

12 W. E. 108.]

On the 12th of January, 1863, a labourer named William

Butchers, while ploughing, found hidden under the soil some

large rings of old gold of the value of more than 500?. It was

evident that they had been deposited there in ancient times.

Not in the least understanding their value, he sold them to

the prisoner Thomas, who afterwards found out that they

were gold, and through the assistance of his brother-in-law,

the prisoner Willett, a cheque on Glyn's for over 529/. was

obtained for the gold rings. The Court of Crown Cases

Reserved held that the prisoners were properly convicted of

concealing treasure trove from the Crown, and that it was not

necessary to show in such a case that the concealment was

fraudulent.

Erie, C. J., said: "I am of opinion that in this case the

conviction was good. It appears to me, first of all, with

respect to the form of the indictment, that there is no law

which has said that it is essential to the validity of the

indictment that the concealment, should be charged to be a

fraudulent concealment. The old authorities describe the

offence to consist in the occultatio fraud niosa, for two or three

use the woi-dfraudtdosa, and two or three more show clearl}^

what they mean by it, viz., that the party knew that he was

concealing from the King treasure trove without any of the

excuses which it is afterwards said the party may bring

forward. He may say, ' I hid it myself.' He may say, * My
friend hid it and I knew it at the time, and I always intended

J
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to find it.' He may have other causes which will justify the

concealment. AVe find that the meaning of the words ' occidtatio

fraudidosa ' in the earlier writers was an unlawful concealment?

because the offence is, that if you know that it is treasure

trove and do conceal it, you are guilty of an unlawful act,

• occidtatio fraudidosa,'' unlawful concealment. The whole line

of authorities, which we are very much obliged to Mr. Denman
for going through, satisfies us that it is by no means the

essence of the offence that it should be a fraudulent conceal-

ment. If a statute makes an offence and uses a word by which

the defendant is to be indicted under that statute that word

must be used. If a statute gives a short form of indictment

and says that the description of the offence may be as follows,

then using that short form of indictment, the leaving out of

the essential description which is given in that short form

loses the benefit of the statute which gives that form. Nothing

of that sort applies to the present case. Then as to the offence

itself, the law is perfectly clear. At one time this was a branch

of the revenue to which importance was attached. Probably it

may have been, after disturbed times, a source of considerable

wealth. The Queen has a right to the treasure which is con-

cealed, and the party who finds it is bound not wilfully to

hinder the finding from coming to the knowledge of the

Queen's officers. If he is guilty of a wilful act of conceal-

ment, by which he has deprived the Queen of this treasure,

this is the offence which all the law writers have laid down,

and that is the offence charged in this indictment."

[Denman, Q.C., and Hance for the Crown.]

"The term 'treasure ti'ove ' derived from the French word

trover, to find, called in Latin thesaurus inventus, is where any

money, or coin, gold, silver, plate, or bullion is found hidden in

the earth, or other private place, the owner thereof being unknown,

in which case the treasure belongs to the Crown ; but if he that

hid it be known, or afterwards found out, the owner, and not the
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Sovereign, is entitled to it. Also if it be found in the sea, or upo7i

the earth, it does not belong to the King, but the finder, if no

owner appears. So that it seems it is the hiding, and not the

abandoning, of it that gives the Crown a property ; Bracton

defining it, in the words of the civilians, to be ' vetus depositio

jjecunicB.' This difference clearly arises from the different inten-

tions which the law implies in the owner. A man that hides his

treasure in a secret place evidenth' does not mean to relinquish

his property but reserves a right of claiming it again when he sees

occasion. And if he dies, and the secret also dies with him, the

law gives it to the Sovereign in part of his royal revenue. But a

man that scatters his treasure into the sea, or upon the public

surface of the earth, is construed to have absolutely abandoned

his property, and returned it into the common stock, without any

intention of reclaiming it, and therefore it belongs, as in a state

of nature, to the first occupant or finder, unless the owner appear

and assert his right, which then proves that the loss was by

accident, and not with an intent to renounce his property.

" Formerly all treasure trove belonged to the finder, as was also

the rule of the civil law. Afterwards it was judged expedient, for

the purposes of the State, and particularly for the coinage, to allow

part of wdiat was so found to the Crown, which part was assigned

to be all hidden treasure ; such as is casually lost and unclaimed,

and also such as is designedly abandoned, still remaining the right

of the fortunate finder. And that the Prince shall be entitled to

this hidden treasure is now grown to be, according to Grotius, 'jus

commune et quasi gentium '
; for it is not only observed, he adds, in

England, but in Germany, France, Spain, and Denmark. The
finding of deposited treasure was much more frequent, and the

treasures themselves more considerable, in the infancy of our Con-

stitution than at present. "When the Eomans, and other inhabi-

tants of the respective countries which composed their empire,

were driven out by the northern nations, they concealed their

money underground, with a view of resorting to it again when the

heat of the irruption should be over, and the invaders driven back

to their deserts. But as this never happened, the treasures were

never claimed, and on the death of the owners the secret also died

along with them. The conquering generals, being aware of the

value of these hidden mines, made it highly penal to secrete them
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from the public service. In England, therefore, as among the

feudists, the punishixient of such as concealed from the Crown the

finding of hidden treasure was formerly not less than death, but

now it is only fine and imprisonment." (Blackstone's Com-
mentaries.)

In Coke's 3rd Institute, c. 58, it is said :
" Treasure trove is

when any gold or silver, in coin, plate, or bullion hath been of

ancient time hidden, wheresoever it be found, whereof no person

can prove any property, it doth belong to the King, or to some
lord or other by the King's grant or prescription. The reason

wherefore it belongeth to the King is a rule of the common law,

that such goods whereof no person can claim property belong to

the King, as wrecks, strays, &c. ... It appeareth by Bracton and

Glanvil also, that occidtatio thesauri invcnti frandulosa was such

an offence as was punished by death." In Bracton, lib. 3 de

Corona ff. 119, 120 (edit. 1569), the words are :
" Est inter ccetera

gravis praesumptio contra regem et dignitatem et coronam suam
quoe quidem est quasi crimen furti scilicet occultatio thesauri

invent! fraudulosa ut si quis accusatus fuerit quod thesaurum

inveniret, scilicet auram vel argentum vel aliud genus metalli

quocunque loco cum super hoc apud bonos et graves fuerit diffa-

matus per patriam &c. . . . Est autem thesaurus quoedam

depositio pecuniae vel alterius metalli, cujus non extat modo
memoria ut jam dominum non habeat et sic de jure natural! sit

ejus qui invenerit ut non alterius sit."

In E. V. Toole (11 Cox, C. C. 75), it was held that it is not

necessary, in an indictment for concealing treasure trove, to allege

an inquisition before the coroner, or to show the title of the Crown
by office found.

Gold and silver mines, when discovered, belong to the Crown
;

nor need any compensation be paid to the landowner. In the

case, however, of gold or silver being found in a base mine (for

example, a lead mine), the Sovereign must pay a specified price

for the ore, if he wants it. The reason why the King has a right

to all the gold and silver mines opened in his dominions is that he

is supposed to need them for the purposes of his coinage.
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Conspiracy

[38] R. T. ORMAN. (187'J)

[14 Cox, C. C. 381.]

ISIary Orman and IMaria Barber, lier mother, were indicted

for conspiring together to get a quantity of je^yeller3^ and other

goods from various Ipswich tradesmen by false pretences and

fraud. One of them obtained goods on credit in order to sell

them to the other below their value ; that other aiding as a

referee and giving a character.- It was held that, though the

acts complained of might not amount to a crime in an indivi-

dual, yet that an indictment might lie for conspiracy when

the}' were the result of an agreement between two or more

persons.

" The getting goods on credit," said Bramwell, L. J., "with-

out meaning to pay for them, may not be unlawful in the sense

of being criminal or punishable ; but it is not lawful, and it is

fraudulent at common law ; and, at all events, for several to

combine together to enal)le a person to get goods by means of

a false character, knowing that he did not intend ever to pay

for them, is surely criminal."

[Poyser for the Crown. Blofield, Reeve, and Frere for the

prisoners.]

An act which may be done innocently by individuals separately

may be an offence where several do it in concert.

The case of E. v. Parnell, Dillon, Biggar, and others (14 Cox,

C. C. 474 & 508), illustrates this branch of the law. The charge

against the defendants, some notorious agitators, was that they

had conspired to induce agricultural tenants in Ireland to break

their contracts with their landlords and refuse to pay rents. The

law^ was clearly laid down by Fitzgerald, J., who said, " This

law of conspiracy is not an invention of modern times. It is part
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of our common law ; it has existed from time immemorial. It is

necessary to redress classes of injury which at times would be

intolerable, and but for it would go unpunished. If the defen-

dants have broken the law in the manner alleged in the informa-

tion, there is no law of this land by which they could be reached

but by the law of conspiracy. It has been said that this law has

been in England entirely disused. But that is untrue ; it is a law

repeatedly put in force. It is seldom resorted to in political trials ;

but in a political trial such as the present, if the defendants have

broken the law, their offence can only be reached by the common
law indictment for conspiracy. Again, a great deal has been said,

in the way of illustration, as to conspiracy to effect objects which

would not be criminal in themselves, and you were above all

referred to the action of trades unions. But the action of trades

unions, which is now regulated by statute, is totally and essentially

different from the charge which is here made against the defen-

dants. Workmen may agree in common not to work unless they

are paid certain prices. The same in the case of the employers of

labour. They may agree not to take men into their employment
unless at certain rates, and they are free to do that. But see how
different the circumstances are. A man, or a body of men, ma)'

say, ' We will not give our labour unless we are paid in a certain

way
' ; or a body of employers, ' We cannot give employment

profitable to ourselves unless you work at a certain rate.' How
different is the case before us ; for the combination alleged here is

an agreement to incite farmers, who have agreed to pay certain

rents, not to pay them, and not alone not to pay the rents

which they have contracted to pay, JDut to keep the farms by force,

and against the law of the country. There is no analogy between
the two cases."

In E. V. Cox and Eailton (14 Q. B. D. 153 ; and 15 Cox, C. C. 611),

the prisoners were partners under a deed of partnership. A Mr.
Munster brought an action against Eailton & Co., and obtained

judgment therein, and issued execution against the goods of

Eailton. The goods seized in execution were then claimed by
Cox as his absolute property under a bill of sale executed in his

favour by Eailton at a date subsequent to the above-mentioned
judgment. An interpleader issue was ordered to determine the

vahdity of the bill of sale, and upon the trial of this issue, the
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partnership deed was produced on Cox's behalf, bearing an

indorsemerit purporting to be a memorandum of dissolution of

the said partnership, prior to the commencement of the action by

Mr. Munster. Subsequently Cox and Eailton were tried and

convicted upon a charge of conspiring to defraud Mr. Munster,

and upon that trial the case for the prosecution was, that the

bill of sale was fraudulent, that the partnership between Eailton

and Cox was in truth subsisting when it was given, and that the

memorandum of dissolution indorsed on the deed was put there

after Mr. Munster had obtained judgment, and fraudulently

ante-dated, the whole transaction being, it was alleged, a fraud

intended to cheat Mr. Munster of the fruits of his execution.

Upon the trial a solicitor was called on behalf of the prosecution

to prove that after Mr. Munster had obtained the judgment Cox

and Eailton together consulted him as to how they could defeat

Mi\ Munster's judgment, and as to whether a bill of sale could

legally be executed by Eailton in favour of Cox so as to defeat

such judgment, and that no suggestion was then made of any

dissolution of partnership having taken place. The reception of

this evidence being objected to on the ground that the com-

munication was one between solicitor and client, and privileged,

the evidence was received, but the question of w^hether it was

properly received was reserved. The Court of Crown Cases

Eeserved, consisting of eleven judges, held that the evidence was

properly received, and decided that all communications between a

solicitor and his client are not privileged from disclosure, but only

those passing between them in professional confidence and in the

legitimate course of professional employment of the solicitor.

Communications made to a solicitor by his client before the

commission of a crime for the purpose of being guided or

helped in the commission of it, are not privileged from dis-

closure.

In E. V. Howell (4 F. & F. 160), the prisoners were found guilty

upon an indictment which charged them with conspiring to

persuade a young girl to become a common prostitute, and the

conviction was held to be right, because, though common pros-

titution is not an indictable offence, it is unlawful.

So, in E. r. Warburton (L. E. 1 C. C. E. 274; and 11 Cox, C. C

584), it was held that, although it may not be criminal offence at
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common law for a person to cheat his partner, yet where one of

two partners combines, during the- continuance of the partnership,

with a third party to enable the one partner to cheat the other

with regard to the division of the partnership property on a

contemplated dissolution of the partnership, this combination

is a conspiracy. "A civil wrong," said Cockburn, C. J., "was
intended to Lister. The facts of the case fall within the rule

that, when two fraudulently combine, the agreement may be

criminal, although, if the agreement were carried out, no crime

would be committed, but a civil wrong only would be inflicted

on a third party. In this case the object of the agreement was,

perhaps, not crimLnal. It is not necessary to decide whether or

not it was criminal ; it was, however, a conspiracy, as the object

was to commit a civil -wrong by fraud and false pretences."

The case, however, of E. v. Turner (13 East, 228) is usually cited

to shew that an indictment will not lie for a conspiracy to commit
a mere civil trespass. " I should be sorry," said Lord Ellen-

borough, C. J., " that the cases in conspiracy against individuals,

which have gone far enough, should be pushed still further." But
in E. V. Eowlands (17 Q. B. 671), Lord Campbell, C. J., said

plainly, " as to Turner's case I have no doubt whatever that it was
wrongly decided." E. v. Pywell (1 Stark. N. P. C. 402), again,

where Lord Ellenborough held that an agreement between two
persons to give a false warranty to the purchaser of a horse was
not the subject of an indictment for conspiracy, appears to have

been overruled by E. v. Kenrick (5 Q. B. 49).

A money-lender, having a claim for a small debt against a

borrower for money lent and high interest, caused an attorney to

enter process for a sum double the amount, making up the difference

by items charged on various pretences, and after receiving payment
from a third party of the sum lent, so that only a sum of 5/.

remained due for interest, still prosecuted the suit for the whole

amount indorsed on the process, and then tried to get from the

debtor a charge on property of far greater value, and represented

to the third party that the whole sum claimed was really due.

The money-lender and the attorney being indicted for conspiracy

to defraud the borrower, it was held that there was a case for the

jury, and that if the jury believed the two combined togetlier tO'

enforce by legal process payment of sums they knew not to be due>

w. 11
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and falsely represented them to be due, in order to obtain pay-

ment, they were liable to be convicted, as they accordingly were ;

and on a motion for a new trial on behalf of the tW'O defendants, it

was held that there was evidence for the jury on the charge, that a

direction to the jury that if they were satisfied of these facts they

ought to convict was correct, and that the conviction, therefore, was

right. (E. V. Taylor, 15 Cox, C. C. 268.)

In E. V. Brailsford
( [1905] 2 K. B. 730 and 21 Cox, C. C. 16), it

was held that a combination by two or more persons, to obtain by

false representations from the Foreign Office a passport in the name

of one person with the intent that it should be used by another

person is an act tending to bring about a public mischief, and is

therefore an indictable misdemeanour at common law. It is for

the Court, and not for the jury, to say whether a particular act

tends to the public mischief. It is not an issue of fact upon

which evidence can be given.

In E. V. Duguid (94 L. T. 887 and 21 Cox, C. C. 200) the Court of

Crown Cases Eeserved held that, assuming that immunity from

prosecution is given to the mother of a child by the proviso con-

tained in sect. 56 of the Offences Against the Person Act, 1861,

such immunity has no bearing upon the question whether a con-

spiracy between her and another person to do an act which is

unlawful under the section is an offence against the criminal law

;

and the other person may, therefore, be convicted for conspiring

with the mother to commit an offence under the section.

Other important cases are :—E. v. Hibbert, 13 Cox, C. C. 82 ;

E. V. Bauld, 13 Cox, C. C. 282 ; E. v. Druitt, 10 Cox, C. C. 592 ;

E. V. Hewitt, 5 Cox, C. C. 162 ; E. v. De Kromme, 17 Cox, C. C.

492; E. V. Whitchurch, 24 Q. B. D. 420; E. v. Boulton and

others, 12 Cox, C. C. 87 ; Mulcahy v. Eeg., 3 H. L. 306 ;
O'Connell

V. Eeg., 11 CI. & F. 155 ; E. v. Bunn, 12 Cox, C. C. 316 ; E. v.

Hollingberry, 6 D. & E. 345 ; E. v. Pollman, 2 Camp. 229 ; E. v.

Eipsal, 1 W. Bl. 368 ; E. v. De Berenger, 3 M. & S. 68 ; E. r.

Brown, 7 Cox, C. C. 442 ; Levi v. Levi, 6 C. & P. 239 ; E. v. Byker-

dyke, 1 M. & Eob. 179 ; E. v. Duffield, 5 Cox, C. C. 404 ; E. v.

Timothy, 1 F. & F. 391 ; Smith r. Moody, [1903] 1 K. B. 56 ;

E. V. Quinn, 19 Cox, C. C. 78 ; E. r. Perrin, 72 J. P. 144.

The crime of conspiracy comes within the Vexatious Indictments

Act (22 & 23 Vict. c. 17).
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Conspiracy—nmsi be of Two at least.

R. V. MANNING. (1883) [39]

[12 Q. B. D. 241 ; 53 L. J. (M. C.) 85 ; 51 L. T. (N. S.) 121

;

32 W. E. 720.]

The defendant jVIanning and a person named Hannam were

indicted at the Winchester summer assizes for conspiring

together to cheat and defraud. Lord Coleridge, C. J., tried the

case, and directed the jury that they might find one prisoner

guilty and acquit the other. This was afterwards held to

have been a misdirection, and the principle was clearly laid

down that where two persons are indicted for conspiring

together, and they are tried together, both must be acquitted or

both convicted.

" The rule appears to be this," said Mathew, J., " in a

charge for conspiracy in a case like this, where there are two

defendants, the issue raised is whether or not both the men
are guilty, and if the jury are not satisfied as to the guilt of

either, then both must be acquitted. In Rex r. Cooke (5 B. &
C. 538) the Court could not have pronounced the judgment

they did unless they had assumed the existence of the rule.

So in Reg. v. Thompson (16 Q. B. 832) it appears that the

Court were of opinion that this rule existed. The authority

does not rest there. There is, in addition, a passage in the

judgment in Robinson v. Robinson and Lane (1 Sw. & Tr. 362),

in which the rule of law is treated as perfectly clear. Lastly,

there is the judgment of the House of Lords in O'Connell v.

The Queen (11 CI. & F. 155), which seems to me to be another

clear illustration of the rule. It appears to me, therefore, that

the direction given here was one which should not have been

given to the jury, and that there must be a new trial."

11—2



164 CONSFIEACY—MUST BE OF TWO AT LEAST.

"I have arrived at the same conchision," said Stephen, J.,

" with great reluctance, and entirely ujDon the authority of

the passage in O'Connell r. The Queen (11 CI. & F. 155).

The decision is of the highest authority, and clearly shows

that it is a legal impossibility that, when several persons are

indicted for a conspiracy, any verdict should be found which

imj^lies that some were guilty of one conspiracy and some of

another. With regard to the other two cases which bear upon

the matter, namely, Rex r. Cooke (5 B. &. C. 538) and Eeg. v.

Thompson (16 Q. B. 832), I should have had no difficulty in

saying that I thought they left open the matter which

O'Connell v. The Queen (11 CI. & F. 155) appears to have

decided. In Robinson r. Robinson and Lane (1 Sw. & Tr. 362),

I think the part of the judgment relating to the criminal law

is a mere dictum. The rule applicable to divorce cases is, as

it appears to me, founded on common sense, and general

princijDles would be in favour of the contention which is

raised on the present occasion by the prosecution. I cannot,

however, see any distinction between the rule that should

api^ly to the present case and that cited from O'Connell v.

The Queen (11 CI. & F. 155), and that being so, I think the

direction cannot be supported."

[C. W. Mathews and the Hon. Bernard Coleridge for the

Crown ; Charles, Q.C., and Warry for the defendant.]

Lord Coleridge, C. J., in his judgment admitted that he had been

wrong at the trial, having been misled by the practice in the Divorce

Court in such cases as Eobinson v. Eobinson and Lane (1 Sw. & Tr.

362) ; and Stone v. Stone and Appleton (3 Sw. & Tr. 608), which

was based on the fact that that which is evidence against one person

is by no means necessarily evidence against another.

In O'Connell v. The Queen, referred to above, a count in an

indictment charged eight defendants with one conspiracy to effect

certain objects, and a finding that three of the defendants were

guilty generally, and that five of them were guilty of conspiracy to

effect some and not guilty as to the residue of these objects, was
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held bad and repugnant ; the principle of the decision being that

where there are two or more persons charged with conspiracy in the

same count, the count is a single and complete count, and cannot be

separated into parts.

It may be mentioned that a man and his wife cannot be indicted

for conspiring together alone, because they are in law one person.

But one person alone may be tried for conspiracy, provided the

indictment charges him with conspiring with others who have not

appeared, or who are since dead (R. v. Kinnersley, 1 Str. 193 ; and

R. V. Nicholls, 2 Str. 1227) ; and one of several prisoners indicted

for conspiracy may be tried separately, and, upon conviction,

judgment may be passed on him, although the others, who have

appeared and pleaded, have not been tried.

In R. V. Plummer
( [1902] 2 K. B. 339 and 20 Cox, C. C. 269)

the Court of Crown Cases Reserved held that on the trial of an

indictment charging three persons jointly with conspiring together,

if one pleads guilty and has judgment passed against him, and the

other two are acquitted, the judgment passed against the one who

pleaded guilty is bad and cannot stand.

Vide also R. v. Thompson, 5 Cox, C. C. 166.

Receiving Lunatics in Unregistered House.

R. V. BISHOP. (1880) [40]

[5 Q. B. D. 259 ; 49 L. J. (M. C.) 45 ; 14 Cox, C. C. 404 ; 42 L. T. 240
;

28 W. R. 475 ; 44 J. P. 330.]

The defendant was indicted, under 8 & 9 Vict. c. 100, s. 44,

for receiving two or more lunatics into a house not duly

licensed or registered. Defendant received into her house

several young women for the purpose of medical treatment,

and advertised for patients suffering from " hysteria, nervous-

ness, and perverseness." She had l)esides these patients one

inmate who was admitted to be a lunatic, with regard to whom
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she had complied with the requisitions of sect. 90 of the same

Act.

There was conflicting evidence upon the question whether

any of the other patients were lunatics or not, and as to the

nature and degree of restraint to which they were subjected,

and there was strong evidence to shew that the defendant

believed in good faith, and on reasonable grounds, that no

one of them was a lunatic, but that they were all suffering

only under hysteria, nervousness, or perverseness.

The learned Judge read to the jury the interpretation of

" lunatic " given in sect. 11-i :
" Lunatic shall mean every in-

sane person and every person being an idiot or lunatic or of

unsound mind," and he told them that, in his opinion, these

words would include every one whose mind was so affected by

disease that it was necessary for his own good to put him

under restraint.

The learned Judge also told them that in his opinion the

words "receive one or more lunatics," meant " receive as

lunatics, and in order to be treated as lunatics are treated in

asylums," and he gave them this direction :
" In order

that the defendant may be convicted the jury must be of

opinion that at least one other patient in the house beside

the admitted lunatic was either an insane person, or an idiot,

or a lunatic, or of unsound mind when received, and that

such person was received into the house to be treated as a

lunatic is treated in an asylum."

The learned Judge also told them that he was of opinion

that if one other such person besides the admitted lunatic

was so received, an honest belief on the part of the defendant

that that person was not a lunatic would be immaterial ; but

at the request of the counsel for the defendant, he asked

them, if they convicted tbe defendant, to find speciall}'

whether she believed honestly and on reasonable grounds that

any person so received was not a lunatic.
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The jury convicted the defendant, but found that the defen-

dant honestly, and on reasonable grounds, believed that no

one of her patients was a lunatic except, of course, the

admitted lunatic. The Court of Crown Cases Eeserved held

that the direction of the learned Judge was correct, and that

the defendant's belief was immaterial.

Lord Coleridge, C. J., said : "I think the conviction was

right. If the knowledge of the parties so receiving lunatics

is the only question it is quite plain."

Denman, J., said :
" I also agree that the conviction in this

case ought to be sustained. The question reserved was

whether the fact that the defendant thought the person not

lunatic was a defence. If we were to so hold, the object of the

statute might be frustrated."

Pollock, B., said :
" I agree that the conviction ought to be

sustained, and I wish it to be thoroughly understood that we

affirm the direction of my brother Stephen, when he told the

jury that the word 'lunatic' would include everyone whose

mind was so affected by disease that it was necessary for his

own good to put him under ' restraint,' in the sense that by

' restraint ' is meant restraint ejusdem fieneris with that

applied to lunatics in asylums. The further direction that

they must find ' one other patient in the house besides the

admitted lunatic was either an insane person, or a lunatic, or

of unsound mind when received into the house to be treated

as a lunatic is treated in an asylum,' protects hysterical

patients, or patients suffering from any disturbance of mind

for which it would be advisable for her or his own good that

he or she should he restrained in one sense temporarily. With

regard to the point whether the knowledge, or absence of

knowledge, of the keeper is material, I am clearly of opinion

it is not."

Field, J., said :
" I am also of opinion that this conviction

should be affirmed. If it were necessary to decide who are
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and who are not lunatics, I should wish to consider, but it is

not. The object of the Act was to place all such persons

under a competent authority."

[Mellor, Q.C., and Harris for the Crown.]

Lunatics are protected against ill-treatment by various statutes.

16 & 17 Vict. c. 96, s. 9, for instance, makes it a misdemeanour for

" any superintendent, officer, nurse, attendant, servant, or other

person employed in any registered hospital or licensed house, or

any person having the care or charge of any single patient," to

abuse, ill-treat, or wilfully neglect such patient. It was held, in

E. V. Eundle (1 Dears. 482), that a husband could not be convicted

under this section, because it was not intended to apply to persons

whose care or charge arose from natural, duty. But in E. v. Porter

(L. & C. 394), where a man voluntarily took upon himself the care

and charge of a lunatic brother in his own private house, he was

held to be liable to be indicted for ill-treating him under the above

statute. "The statute," said Pollock, C. B., " was not intended to

interfere with persons in the relation of husband and wife ; but a

brother has no legal control over a brother," In the case, however,

of Buchanan v. Hardy (18 Q. B. D. 486), the principle of Eundle's

case was questioned, and it was held that the parents of a lunatic

who resides w4th them under their care, are persons " having the

care or charge " of a lunatic within the section, and may be con-

victed under it. " I am of opinion," said Lord Coleridge, C. J.,

" that the case of E. v. Eundle, if it is an authority at all, can only

be held to be a binding authority in the case of a husband and

wife. ... I cannot say that the reasons given in E. r. Eundle are

satisfactory to my mind, nor do I think that Pollock, C. B., was

satisfied with them when he had occasion to re-consider them in

E. V. Porter. The principle which must be adopted is that if any

person has the care or charge or custody of a lunatic, and in the

course of that custody he in any way abuses, ill-treats or wilfully

neglects that lunatic, then, wliether the custody be or be not what

has been called ' domestic custody,' the person so ill-treating, &c.

the lunatic comes within 16 & 17 Vict. c. 96, s. 9, and is liable to

the provisions of that section."

In E. V. Shaw (L. E. 1 C. C. E. 145 and 11 Cox, C. C. 109) tlie

Court of Crown Cases Eeserved held that imbecility and loss
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of mental power, whether arising from natm-al decay or from

paralysis, softening of the brain, or other natural cause, and although

unaccompanied by frenzy or delusion of any kind, constitute

unsoundness of mind amounting to lunacy within the meaning of

8 & 9 Vict. c. 100.

The Idiots Act, 1886 (49 & 50 Vict. c. 25), contains provisions for

the care and education of persons coming under that description.

The two most important statutes on the subject of lunacy are

the Lunacy Act, 1890 (53 & 54 Vict, c, 5), and the Lunacy Act,

1891 (54 & 55 Vict. c. 65).

Obstructing Trains.

R. V. HADFIELD. (1870) [41]

[L. E. 1 C. C. E. 253 ; 11 Cox, C. C. 574; 39 L. J. (M. C.) 131

;

22 L. T. 664 ; 18 W. E. 955.]

At about eleven o'clock on the night of the 14th of January,

1870, the clerk in charge of the Dukintield Station of the

IVIanchester, Sheffield, &c. Kailway, arranged the signals for

the night. There was a semaphore signal on the platform,

having several arms, with a separate lever to work each arm,

and there were two signals at about 200 yards distance from

and on either side of the station, one on the " up " line and

the other on the "down" line, and both worked by

levers from the platform at the station. The clerk put

out the lights of the semaphore signal, and placed the arms

down to indicate the lines " all clear," and the two distant

signals he arranged so as to show white lights, also indicating

that the lines were clear. Subsequently the prisoner climbed

over a door in the wall of the station and altered the signals.

He placed one arm of the semaphore at right angles with the

first, and another at an acute angle, the former signifying

"danger," the latter "caution." He made both the danger
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signals show red lights, indicating " danger." The prisoner

was not sober. The clerk gave him into custody for meddling

with the signals. On his way back to the station, after giving

the prisoner into custody, the clerk saw a goods train which,

under ordinary circumstances, would have passed through

Dukinfield station without slackening speed, moving slowly

through the station on the " up " line.

The driver of the goods train proved that he had observed

the distant signal on the "up" line showing the red light,

and that in consequence he shut off steam and approached

the Dukinfield station cautiously, and that at the station he

brought the train " very near to a stand, and could have come

to a stand at any moment," but seeing no one on the j^latform

he passed on. It was also proved that the mail train going in

the same direction, and on the same rails as the goods train,

was due at Dukinfield station in about half-an-hour after the

goods train so passed through the station. The jury found the

prisoner guilty, and the Court of Crown Cases Eeserved held

that the prisoner had unlawfully and wilfully obstructed a train

within the meaning of sect. 36 of 24 & 25 Vict. c. 97.

"I think," said Kelly, C. B., "that there was as much an

obstruction as if a log of wood had been placed across the

rails. There was a direct obstruction, which I think is within

the words as well as the spirit of the section."

Blackburn, J., said :
" Sect. 35 of 24 & 25 Vict. c. 97,

deals with malicious obstruction to railways. The felony

under this section consists not in tlie wrongful act alone,

but in its being done with a malicious intent. Then comes

sect. 36, which creates a misdemeanour. Sect. 36 deals with

an offence much less serious than that mentioned in sect. 35.

The offence under sect. 36 is the unlawfully obstructing a train,

not in obstructing it unlawfully with a malicious intent, as

required by sect. 35. In this case a drunken man unlawfully

changed the signals. The natural result of this would be to
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stop the train, and to cause derangement of the whole

machinery of the railway. If this is the natural result of the

prisoner's act, is it not a causing a train to be obstructed ?

There is nothing in sect. 36 to show that the obstruction must

be a physical one. It is sufficient if a train is in fact obstructed."

Mellor, J., said :
" Sect. 35 defines a number of unlawful

acts, including the altering of signals, which if done with a

malicious intent, are felonies. Sect. 36 says, if ' by any

unlawful act ' any person shall obstruct an engine, &c. he

shall be guilty of a misdemeanour. I think the acts specified

in sect. 35 are all included in sect. 36 under the terms

" unlawful act," and as an actual obstruction was caused in this

case by one of the acts mentioned in sect. 35, I think the

prisoner was guilty of obstructing a train within the meaning

of sect. 36."

Montague Smith, J., said :
" I think that sect. 36 may be

read by reference to sect. 35, which assumes that a train may
be obstructed by dealing with the signals, and as the train in

this case was in fact obstructed, I think the case comes within

sect. 36, and that the j^risoner was rightly convicted."

[Horatio Lloyd for the prosecution.]

Baron Martin, however, dissented from the view of the majority,

considering it to be straining the meaning of the section to hold

that stopping a train by changing the signals was an "obstruction."

Sect. 35 of 24 & 25 Vict. c. 97, enacts that, " Whosoever shall

unlawfully and maliciously put, place, cast, or throw upon or across

any railway any wood, stone, or other matter or thing, or shall

unlawfully and maliciously take up, remove or displace any rail,

sleeper, or other matter or thing, belonging to any railway, or

shall unlawfully and maliciously turn, move, or divert any points

or other machinery belonging to any railway, or shall unlawfully

and maliciously make or show, hide or remove, any signal or light

upon or near any railway, or shall unlawfully and maliciously do,

or cause to be done, any other matter or thing, with intent, in any

of the cases aforesaid, to obstruct, upset, overthrow, injure, or
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destroy any engine, tender, carriage or truck using such railway,

shall be guilty of felony."

Sect. 36 enacts that, " Whosoever, by any unlawful act, or by
any wilful omission or neglect, shall obstruct, or cause to be

obstructed, any engine, or carriage using any railway, or shall aid

or assist therein, shall be guilty of a misdemeanour." The leading

case was followed in E. v. Hardy (L. E. 1 C. C. E. 278 and 11

Cox, C. C. 656), where the prisoner, who was not a servant of the

railway company, stood on a railway between the two lines of

rails, at a point between two stations. As the train was approach-

ing, he held up his arms in the mode used by inspectors of the

line wdien desirous of stopping a train between two stations.

This, as the prisoner intended that it should, caused the driver

to shut off steam and diminish the speed, and led to a delay of

four minutes. The Court held that the prisoner had obstructed a

train within the meaning of 24 & 25 Vict. c. 97, s. 36.

24 & 25 Vict. c. 100, ss. 32, 33 and 34, also deals with the offences

of putting wood across a railway, displacing rails, removing signals,

throwing stones, &c. with intent to injure or endanger the safety of

railway passengers. Vide E. v. Monaghan and Grainger, 11 Cox,

C. C. 608. Vide also E. v. Strange, 16 Cox, C. C. 552.

Horn icide—Necessity.

[42] R. V. DUDLEY AND STEPHENS. (1884)

[14 Q. B. D. 273 ; 15 Cox, C. C. 624.]

This was the celebrated case of the crew of the " Migno-

nette." The two prisoners, a man named Brooks, and a boy

of seventeen were cast away in a storm on the high seas,

and compelled to \y\xt into an open boat. The boat was

drifting on the ocean, and was probably more than 1,000

miles from land. It apj^eared that on the eighteenth day,

when they had been seven days without food, and five without

water, Dudley proposed to Stephens that lots should be cast
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who should be put to death to save the rest, and that they

afterwards thought it would be better to kill the boy that their

lives should be saved ; that on the twentieth day Dadley, with

the assent of Stephens, killed the boy, and both Dudley and

Stephens fed on his flesh for four days ; that on the fourth

day after the act the boat was picked up by a passing vessel,

and the prisoners were rescued, still alive, but in the lowest

state of prostration ; that they were carried to the port of

Falmouth, and committed for trial at Exeter ; that if the men
had not fed upon the body of the boy they would probably not

have survived to be so picked up and rescued, but would within

the four days have died of famine ; that the boy, being in a

much weaker condition, was likely to have died before them
;

that at the time of the act there was no sail in sight, nor any

reasonable prospect of relief ; that under these circumstances,

there appeared to the prisoners every probability that unless

they then, or very soon, fed upon the boy, or one of themselves,,

they would die of starvation ; that there was no appreciable

chance of saving life except by killing some one for the others,

to eat ; that assuming any necessity to kill anyone, there wa&

no greater necessity for killing the boy than any of the other

three men.

The jury found a special verdict setting out all the facts of

the case, and referred the question to the Court as to whether,

upon the whole matter, the prisoners were guilty of murder.

The live senior Judges of the Queen's Bench Division sat as.

a Divisional Court to consider the result of this verdict.

Lord Coleridge, C. J., in delivering their judgment said :

" Now it is admitted that the deliberate killing of this un-

offending and unresisting boy was clearly murder, unless the

killing can be justified by some well recognized excuse admitted

by law. It is further admitted that there was in this case no

such excuse, unless the killing was justified by what has been

called 'necessity.' But the temptation to the act which.
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existed here was not what the law has ever called necessity.

Nor is this to be regretted. Though law and morality are

not the same, and many things may be immoral which are

not necessarily illegal, yet the absolute divorce of law from

morality would be a fatal consequence ; and such divorce

would follow if the temptation to murder in this case were to

be held by law an absolute defence of it. It is not so. To

preserve one's life is generally speaking a duty, but it may be

the plainest and highest duty to sacrifice it. War is full

of instances it which in is a man's duty not to live, but to

die. The duty, in case of shipwreck, of a captain to his crew,

of the crew to the passengers, of soldiers to women and

children, as in the noble case of the ' Birkenhead,' these

duties impose on men the moral necessity, not of the preserva-

tion, but of the sacrifice of their lives for others ; from which

in no country, least of all it is to be hoped, in England, will

men shrink, as, indeed, they have not shrunk. It is not

correct, therefore, to say that there is any absolute or unquali-

fied necessity to preserve one's life. ' Necesse est iit cam, non

lit vivam,' is a saying quoted by Lord Bacon himself with

high eulogy, in the very chapter on necessity to which so

much reference has been made. It would be a very easy

and cheap display of commonplace learning to quote from

Oreek and Latin authors, j^assage after passage in which the

duty of dying for others has been laid down in glowing and

emphatic language, as resulting from the principles of

heathen ethics. It is enough in a Christian country to remind

ourselves of the example which we profess to follow. It is not

needful to point out the awful danger of admitting the

principle which has been contended for. Who is to be the

judge of this sort of necessity ? By what measure is the

comparative value of lives to be measured ? Is it to be

strength, or intellect, or what ? It is plain that the principle

leaves to him who is to profit by it to determine the necessity
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which will justify him in deliberately taking another's life to

save his own. In this case the weakest, the youngest, the most

unresisting, was chosen. Was it more necessary to kill him

than one of the grown men? The answer must be ' No.' . . .

It is quite plain that such a princii^le, once admitted, might

be made the legal cloak for unbi'idled passion and atrocious

crime. . . . We are often compelled to set up standards we

cannot reach ourselves, and to lay down rules which we could

not ourselves satisfy. But a man has no right to declare

temptation to be an excuse, though he might himself have

yielded to it ; nor allow compassion for the criminal to change,

or weaken in any manner the legal definition of the crime.

It is therefore our duty to declare that the j)risoners' act in this

case was wilful murder, that the facts as stated in the verdict

are no legal justification of the homicide; and to say that in

our unanimous opinion the prisoners are upon this special

verdict guilty of murder."

[Sir H. James, A.-G., A. Charles, Q.C., C. Mathews, and

Danckwerts for the Crown ; A. Collins, Q.C., H. Clarke, and

Pyke for the prisoners.]

A dictum of Lord Bacon's is often quoted, to the effect that,

supposing two persons who have been shipwrecked get on to the

same plank, and then find that it will not bear both : either of them
is justified in shoving the other off, and is not responsible if his

friend gets drowned in consequence ; self-defence and unavoidable

necessity being said to be a sufficient excuse. This, however, is

not the law now, and probably never was.

But homicide is justifiable if a person takes away the fife of

another in defending himself, supposing the fatal blow which takes

away life to be i-eally necessary for his preservation. Not only

that, but master and servant, parent and child, husband and wife,

killing an assailant in the necessary defence of each other respec-

tively, are excused, the act of the relation assisting being construed

the same as the act of the party himself. A sad case was tried in

the year 1884 at the Oxford assizes in which the father of the
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family took to diinking, and then, without any reason, got pos-

sessed with the idea that his wife was unfaitliful to him, and fre-

quently threatened to inurder her. He was on one occasion

apparently going to carry out his threat when their son, a young

fellow of two-and-twenty, shot him dead. Mr. Justice Lopes, who
tried the case, told the jury that if the young man, at the time he

fired the shot, honestly believed, and had reasonable grounds for

believing, that his mother's life was in imminent peril, and that

the fatal shot which he fired was absolutely necessary for the

preservation of her life, then the prisoner ought to be acquitted

;

which w^as done. (E. r. Rose, 15 Cox, C. C. 540.)

In R. V. Symondson (60 J. P. 645), it was held that upon a charge

of manslaughter, before a person can avail himself of the defence

that, in taking the life of another person, he w^as acting in self-

defence, he must shew that his act was necessary to protect his life,

and that he did all he could to avoid it, and that he had a reason-

able apprehension that his life was in immediate danger. Before

he can avail himself of the defence that he was protecting his pro-

perty, he must shew that he was preventing the commission of a

crime of a serious and felonious nature intended to be carried out

by force.

Mr. Justice Stephen, in his " Digest of the Criminal. Law," says :

—

" An act which would otherwise be a crime may be excused if

the person accused can shew that it was done only in order to avoid

consequences which could not otherwise be avoided, and which, if

they had followed, would have inflicted upon him, or upon others

whom he was bound to protect, inevitable and irreparable evil

;

that no more was done than was reasonably necessary for that

purpose ; and that the evil inflicted by it was not disproportionate

to the evil avoided."

And he gives the following illustration :

—

" A., the Governor of Madras, acts towards his council in an

arbitrary and illegal manner. The council depose and put him

under arrest, and assume the powers of government themselves.

This is not an offence if the acts done by the council were the only

means by which irreparable mischief to the establishment at

Madras could be avoided." (R. v. Stratton, 21 St. Tr. 1045.)

Other cases in point are :—R. v. Scully, 1 C. & P. 319 ; E. v,

Forster, 1 Lewin, 187.
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Homicide—Real Cause of Death.

R. V. PYM. [43]

[1 Cox, C. C. 339.]

The prisoner was second in a duel in which a Mr. Seton was

wounded in the right side. The duel was fought between a

Mr. Hawkey and Mr. Seton on the 20th of May, and the

deceased lingered on until the 2nd of June, when he died, his

death being attributed to the result of an operation. The

prisoner Pym only was put upon his trial, the other accused

party not having been taken into custody.

After the examination of the first medical witness, who stated

his oi^inion that the operation was the only chance of saving

the life of the deceased, the counsel for the prisoner was proceed-

ing to cross-examine him as to the nature and seat of the wound,

to show that the opinions he had expressed of its danger and the

necessity of the operation were not correct, when Erie, J., who

was trying the case, interposed and said :
" I presume you pro-

pose to call counter-evidence, and im^Deach the propriety of the

operation ; but I am clearly of opinion that if a dangerous

wound is given, and the best advice is taken, and an operation

is performed under that advice, which is the immediate cause

of death, the party giving the wound is criminally responsible."

Cockburn, for the defence, in answer to this, said :
" I propose

to show that the opinion formed by the medical men was

grounded upon erroneous premises, and that no operation was

necessary at all, or at least that an easier and much less

dangerous operation might and ought to have been adopted.

I may therefore cross-examine the witnesses as to the grounds,

of their opinion. I shall submit that a person is not criminally

responsible where the death is caused by consequences which

w. 12
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are not physically the consequences of the wound, but can only

be connected with the first wound by moral reasonings ; as here,

that which occasioned death was the operation, which super-

vened upon the wound, because the medical men thought it

necessary. The jjoint has never been solemnly decided in

this country. The cause of death is a question for the jury."

To this Erie, J., replied :
" I am clearly of opinion, and so

is my brother Eolfe, that where a wound is given, which in the

judgment of competent medical advisers is dangerous, and the

treatment which they hand fide adopt is the immediate cause

of death, the party who inflicted the wound is criminally respon-

sible, and of course those who aided and abetted him in it.

I so rule on the present occasion ; but it may be taken, for the

purposes of future consideration, that it having been proved

that there was a gunshot wound, and a pulsating tumour aris-

ing therefrom, which, in the bond fide opinion of competent

medical men, was dangerous to life, and that they considered

a certain operation necessary, which was skilfully performed,

and was the immediate and proximate cause of death, the

counsel for the prisoner tendered evidence to show this opinion

was wrong, and that the wound would not inevitably have caused

death, and that by other treatment the operation might have

been avoided, and was therefore unnecessary. I will reserve

this point for the consideration of the Judges, although, as I

have already stated, I have no doubt upon the subject. To

admit this evidence would be to raise a collateral issue in every

case as to the degree of skill which the medical men possessed."

The prisoner, however, was acquitted on the facts.

[Rawlinson and M. Smith for the Crown ; Cockburn and

Kinglake, Serjt., for the prisoner.]

In E. V. Mclntyre (2 Cox, C. C. 379), where the prisoner was

indicted for the murder of his wife by kicking her, Coleridge, J.,

held that it would not help the prisoner if the evidence showed that

the woman had really died from the effects of some brandy which
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had been administered to her by a surgeon after the kicking, and

which had gone the wrong way, into the hmgs. " This," said the

Judge, " is hke a case where a dangerous wound has been given,

and an operation is performed, of which the person dies."

In E. V. Holland (2 M. & E, 351) the prisoner was indicted for

the murder of a man named Garland. It appeared that the prisoner

had waylaid and assaulted the deceased, cutting him severely across

one of his fingers with an iron instrument. The deceased in all

probability would not have died if he had submitted to the amputa-

tion of his finger. As, however, he would not, lockjaw came on

and caused death. It was held that the obstinate refusal of the

deceased to submit to proper surgical treatment, by which the fatal

result would have been prevented, was no defence.

So, if the evidence is that a person's death was hastened by the

treatment he received from the prisoner, it is no defence that the

former was already so diseased that he could not have lived much

longer. (E. v. Murton, 3 P. & F. 492.)

Where the prisoner, in unlawfully assaulting a woman who had

an infant of four months old in her arms, so frightened the child

that it had convulsions, from the effects of which it eventually died

in about six weeks, it was held that he was guilty of manslaughter,

if the jury thought that the assault on the woman was the direct

cause of death. (E. v. Towers, 12 Cox, C. C. 530.)

If a person, being attacked, should, from an apprehension of

immediate violence—an apprehension which must be well grounded

and justified by the circumstances—throw himself for escape into a

river, and be drowned, the person attacking him is guilty of murder.

(E. V. Pitts, C. & M. 284.)

Forcing a person to do an act which is likely to produce his

death, and which does produce it, is murder. (E. v. Evans, 1 Euss.

C. & M. 651.)

But a person cannot be indicted for murder in procuring another

to be executed by falsely charging him with a crime of which he

was innocent. (E. v. Macdaniel, 1 Leach, 44.)

Where an injury was inflicted on a person by a blow which, in

the judgment of a competent medical man, rendered an operation

advisable, and, as a preliminary to the operation, chloroform was

administered to the patient, who died during its administration, and

it was agreed that the patient would not have died but for its

12—2
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administration, it was held that the person causing the injury was
hahle to be indicted for manslaughter. (E. v. Davis, 15 Cox, C. C.

174.)

A person is not deemed to have committed homicide, although

his conduct may have caused death, when the death takes place

more than a year and a day after the injury causing it.

Homicide—" Constructive Mtn^der.'"

[44] R. V. SERNE AND GOLDFINCH. (1887)

[16 Cox, C.C. 311.]

The prisoners Leon Sern6 and John Henry Goldfinch were

indicted for the murder of a boy, Sjaak Serne, the son of the

prisoner Leon Sern6, it being alleged that they wilfully set on

fire a house and shop. No. 274, Strand, London, by which act

the death of the boy had been caused.

It ajDjDeared that the prisoner Serne with his wife, two

daughters, and two sons, were living in the house in question,

that Serne was in a state of pecuniary embarrassment, and that

the goods in the house were only worth about 30/., whereas

Serne had insured his stock and furniture for 600/., his rent

for another 100/., and also the life of the boy Sjaak Sern6, who
was imbecile. On September 17th the premises were burnt

down under suspicious circumstances, and Sjaak Serne and his

brother were burnt to death. The i^risoners were acquitted on

the charge of murder. In summing up to the jury, Stephen, J.,

said: "The two prisoners are indicted for the wilful murder of

the boy Sjaak Serne, a lad of about fourteen years of age ; and

it is necessary that I should explain to you, to a certain extent,

the law of England with regard to the crime of wilful murder»
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inasmuch as you have heard something about constructive

murder. Now that phrase, gentlemen, has no legal meaning

whatever. There was wilful murder according to the plain

meaning of the term, or there was no murder at all, in the

present case. The definition of murder is unlawful homicide

with malice aforethought, and the words ' malice aforethought

'

are technical. You must not, therefore, construe them, or

suppose that they can be construed, by ordinary rules of

language. The words have to be construed according to a

long series of decided cases, which have given them meanings

different from those which might be supposed. One of those

meanings is the killing of another person by an act done with

intent to commit a felony. Another meaning is, an act done

with the knowledge that the act will probably cause the death

of some person. Now it is such an act as the last which is

alleged to have been done in this case ; and if you think that

either or both of these men in the dock killed tbis boy, either

by an act done with intent to commit a felony—that is to say,

the setting of the house on fire in order to cheat the insurance

company—or by conduct which, to their knowledge, was likely

to cause death, and was therefore eminently dangerous in itself

—in either of these cases the prisoners are guilty of wilful

murder in the plain meaning of the word. I will say a word

or two upon one part of this definition, because it is capable of

being applied very harshly in certain cases, and also because,

tbough I take the law as I find it, I very much doubt whether

the definition which I have given, although it is the common

definition, is not somewhat too wide. Now when it is said that

murder means killing a man by an act done in the commission

of a felony, tbe mere words cover a case like this, that is to

say: a case where a man gives another a push with an intention

of stealing his watch, and the person so pushed, having a weak

heart, or some other internal disorder, dies. To take another

very old illustration, it was said that if a man shot at a fowl
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with intent to steal it, and accidentally killed a man, he was to

be accounted guilty of murder, because the act was done in the

commission of a felony. I very much doubt, however, whether

that is really the law, or whether the Court for the Consideration

of Crown Cases Eeserved would hold it to be so. The present

case, however, is not such as I have cited, nor anything like

them. In my opinion the definition of the law which makes it

murder to kill by an act done in the commission of a felony

might and ought to be narrowed, whilst that part of the law

under which the Crown in this case claim to have proved a

case of murder is maintained. I think that, instead of saying

that any act done with intent to commit a felony and which

causes death amounts to murder, it would be reasonable to say

that any act known to be dangerous to life, and likely in itself

to cause death, done for the purpose of committing a felony,

which caused death, should be murder. As an illustration of

this, suppose that a man, intending to commit a rape upon a

woman, but without the least wish to kill her, squeezed her

by the throat to overpower her, and in so doing killed her, that

would be murder. I think that everyone would say in a case

like that, that when a person began doing wicked acts for his

own base purpose he risked his own life as well as that of others.

That kind of crime does not differ in any serious degree from

one committed by using a deadl}- weapon, such as a bludgeon,

a pistol or a knife. If a man once begins attacking the human

body in such a vfay, he must take the consequences if he goes

further than he intended when he began. That I take to be

the true meaning of the law on the subject."

[Poland and C. W. Mathews for the prosecution ; Fulton

and Geoghegan for the prisoners.]

It is considered that this case is fairly entitled to rank as a leading

case, as Mr. Justice Stephen in his charge to the jury seems to

have doubted the old and curious doctrine of " constructive murder."'

So recently as in August of 1881, that doctrine ^Yas defended from
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the bench. In reply to Mr. Eibton, counsel for the defence in

E. V. Nash (Sessions Paper, C. C. C, vol. 94, p. 391), who con-

tended, that the doctrine of constructive murder was only founded

on dicta long acted upon, but not really coming within the words
" malice aforethought," Mr. Justice Grove said that he was clearly

of opinion that the case must go to the jury as one of murder, the

argument submitted by Mr. Eibton being entirely contrary to the

ruling always laid down by the judges.

In E. V. Horsey (3 F. & F. 287), a case tried at the Kent Summer
Assizes in 1862, the prisoner had wilfully set fire to a stack of

straw in an enclosure in which also was an outhouse or barn, but

not adjoining to any dwelling-house. While the fire was burning,

the deceased was seen in the flames, and heard to shriek, and his

body was afterwards found in the enclosure. It did not very

clearly appear whether he had been in the outhouse or merely lying

on (or by the side of) the stack. Baron Bramwell, in summing up,

adopted the rule laid down by Foster (page 258), but told the jury

that the law is that a man is not answerable except for the natural

and probable result of his own act ; and, therefore, if the jury should

not be satisfied that the deceased was in the enclosure at the time

when the prisoner set fire to the stack, but came in afterwards, then

as his own act intervened between the death and the act of the

prisoner, his death could not be the natural result of the prisoner's

act, and the prisoner ought to be acquitted.

In 1868 a man named Barrett was charged with murder in con-

nection with the Clerkenwell explosion, which caused the death of

several persons, although it was only intended to release one or

two men from custody. Barrett was convicted and hanged This

was the last public execution in England.

In E. V. West (2 Cox, C. C. 500), it was held that if a person

engaged in a felonious attempt to procure abortion does an act

which causes the premature birth of a child, at a period when it

cannot maintain an existence separate from and independent of the

mother for any considerable time, and the child, being born alive

does afterwards die in consequence of its premature birth, the

person so acting is guilty of the murder of that child.

As to murder by abortion, see E. v. Whitmarsh, 62 J. P. 711,
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Agreement to Commit Suicide.

[45] R. V. DYSON. (1823)

[E. & E. 523 ; Sessions Papers, C. C. C, 1822—1823, p. 373.]

The prisoner was indicted for the murder of a woman named

Ehza Anthony, with whom he had cohabited, and who was with

child by him. They were in a state of extreme distress. Bemg
unable to pay for their lodgings, they quitted them in the

evening of the night on which the deceased was drowned, and

had no place of shelter. They passed the evening together at

the theatre. After the performance was over they called at a

house in Sherrard Street, and from thence went to AVestminster

Bridge to drown themselves in the Thames. They got into a

boat, and from that into another boat. The water where the

first boat which they entered was moored was not of sufficient

depth to drown them. They talked together for some time in

the boat into which they last got, he standing with his foot on

the edge of the boat and she leaning on him. The prisoner

then found himself in the water, but whether by actual throwing

of himself in or by accident did not appear. He struggled to

get back into the boat again, and then found that Eliza Anthony

was gone. He then endeavoured to save her, but he could not

get to her, and she was drowned. In his statement before the

magistrates, which was read in evidence, he said that he intended

to drown himself, but dissuaded Eliza Anthony from following

his example.

The learned Judge told the jury that if they believed that

the prisoner only intended to drown himself, and not that the

woman should die with him, they should acquit the prisoner

;

but that if both went to the water for the purpose of drown-

ing themselves together, each encouraged the other in the
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commission of a felonious act, and the survivor was guilty

of murder.

He also told the jury that, although the indictment charged

the prisoner with throwing the deceased into the water, yet,

if he was present at the time she threw herself in, and con-

sented to her doing it, the act of throwing was to he considered

as the act of both, and so the case was reached by the

indictment.

The jury told the learned Judge that they were of opinion

that both the prisoner and the deceased went to the water

together for the purpose of drowning themselves ; and the

prisoner was convicted. But the learned Judge thought it

right to submit a question to the consideration of the Judges

—namely, whether his conviction was right.

The case was considered by nine of the Judges, who were

clear that if the deceased threw herself into the water by the

encouragement of the prisoner, and because she thought he

had set her the example, in pursuance of their previous

agreement, he was a principal in the second degree and was

guilty of murder ; but as it was doubtful whether the deceased

did not fall in by accident, it was not murder in either of them;

and the prisoner was recommended a pardon.

[Walford for the prosecution ; Andrews for the prisoner.]

In R. V. Alison (8 C. & P. 418), the prisoner was indicted for the

murder of a woman named Emma Cripps. It appeared that the

prisoner and the deceased, who passed as man and wife, on the

13th February, 1838, engaged the back parlour of a house in

Leonard Street, Shoreditch, for which they were to pay 3s. 6d. a

week ; the furniture was the landlord's. When they went there

they had nothing to eat but a piece of bread and butter ; they had

not got a change of clothes, and those they had did not sufficiently

cover them ; and while they were there they pledged the furniture

to procure means of subsistence. They continued to occupy the

lodgings until Thursday, the 1st of March ; on the morning of

which day the deceased, Emma Cripps, was discovered, by a person
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who looked through the keyhole of the door, lying dead on the bed

sacking. The prisoner left the house that morning about half-past

eight, having locked the door and taken the key, and did not return

till the evening, when he came back, bringing with him his mother,

his aunt, and his sister. A person who lodged in the adjoining

room to that in which the body was found said that in the course of

the "Wednesday night she heard some person sick in the prisoner's

room, and another person moaning, apparently a female, from the

sound of the voice. The post-mortem examination revealed the

usual symptoms of poisoning by laudanum, and the prisoner was
found to have purchased laudanum on two occasions a short time

before the woman's death. The prisoner made a voluntary state-

ment to the following effect :

—

" "We both agreed to take poison. On Monday we talked about

hanging om-selves, and on Tuesday night we agreed to take it,,

but we did not take it till the "Wednesday night ; it was about a

quarter of an ounce of laudanum. I bought it at several places in

Shoreditch. ... At six o'clock yesterday morning she was awake

and breathing ; I awoke again at nine o'clock ; she felt cold, and I

put my hand against her mouth ; I lit a lucifer match, which I

held over her mouth, but I could not see any breath come from her.

I got up and went to my mother's, down "Whitecross Street, and did

not know what to do. She told me not to go for a medical man ;.

she was quite dead when she was cold. ... If I had sent for a

medical man, I had no money to pay him. W'e were in very great

distress at the time, having pawned the bed-clothes to support us.

I had 300Z. left me in May last, but I spent it in my support. I

was in very great distress, completely starving ; I am fully innocent

of giving her the poison. W^e wished to die in each other's arms

;

we broke off a small piece of bread, and laid down on the bed

directly, and we both drank it together."

Patteson, J., said :
" This case undoubtedly presents some very

extraordinary features. There is an old case which occurred as far

back as the reign of James I., which was very similar to the

present. In that case a husband and wife, being in extreme

poverty and great distress of mind, were conversing together on

their unfortunate condition, when the husband said :
' I am weary

of life, and will destroy myself
;

' upon which the wife replied :
' If

you do, I will also.' The man then went out, and having bought-
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some poison he mixed it with some drink, and they both partook of

it. The draught was fatal to the husband; but the wife, in her

agony from the effect of the poison, seized a flask of salad oil and

drank it off, which caused a sickness of the stomach, and the conse-

quence was that she voided the poison and her life was saved. She

was afterwards tried for the murder of her husband in this very

Court, and acquitted, but solely on the ground that, being the wife

of the deceased, she was under his control ; and inasmuch as the

proposal to commit suicide had been first suggested by him, it was
considered that she was not a free agent, and therefore the jury,

under the direction of the Judge who tried the case, pronounced her

not guilty. ... I should not be discharging my duty if I did not

tell you that, supposing the parties in this case mutually agreed to

commit suicide, and one only accomplished that object, the survivor

will be guilty of murder in point of law." The prisoner was
convicted.

In E. V. Jessop (16 Cox, C. C. 204), the prisoner, John Jessop,

was indicted for the murder of John Allcock. The prisoner was

twenty-two and Allcock was twenty-seven years old, and on the

13th day of January, 1887, they took laudanum together. Allcock

died from the effects of the poison ; but the prisoner, though

rendered very ill, recovered sufficiently to take his trial. The

prisoner made the following statement :
—" We had arranged to

kill ourselves. Jack (Allcock) said to me, ' I am going to kill

myself. Shan't you die with me ? ' I said, ' I'm not particular.'
"

It was proved that both the prisoner and deceased purchased the

laudanum in small quantities at several chemists' shops. On some

occasions the prisoner went into the shop and made the purchase

while Allcock remained outside ; on other occasions the purchases

were made by Allcock while the prisoner w^aited outside the shops.

All the laudanum so bought was poured into a large bottle. The

prisoner stated that he first drank more than half the laudanum,

and Allock then complained that the prisoner was getting more

than his share ; that he (the prisoner) thereupon handed the bottle

to Allcock, who drank off the remainder of the laudanum. One of

the witnesses for the prosecution stated that, some months before

the 13th day of January, Allcock had stated his intention to commit

suicide. Field, J., said: "The prisoner is charged with wilfully

and of his malice aforethought killing Allcock. A person who
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administers poison to another with the intention of kilhng him is

guilty of murder if that person dies ; and if two persons agree that

they will each take poison, each person is a principal and each is

guilty." The prisoner was convicted.

In E. V. Stormonth (61 J. P. 729), the prisoner was indicted for

the wilful murder of Sarah Jane McLean on or about the 28th of

August, 1897. The prisoner and the woman McLean came to an

hotel in Guilford Street on the 14th of August. On the 28th of

August the landlord refused to supply them with any more food, &c.

until their bill was paid. It was shown that, at various times

between the 26th and 28th of August, the prisoner (by himself)

had bought laudanum—in all 1^ ozs.—and that between the same

dates the woman (by herself) had also bought laudanum to the

extent of 2^- ozs. On the 28th of August, in the evening, the

woman was seen in the bedroom with the prisoner. On the 28th

and 30th the prisoner was seen in the bedroom by a servant, who

was not able to see far into the room. On the 30th the prisoner

left the hotel and did not return, but went to Derby, where he was

arrested on the 2nd of September. On the 1st of September the

door of the bedroom was forced open, and the woman was found in

the room dead. She had died from the effects of laudanum poison-

ing, and had probably been dead at least three days. In the room

documents w^ere found in the handwriting of the prisoner, saying

that he and the woman had decided to put an end to their existence

by poison, and also that the woman had taken laudanum, which had

proved fatal, but that he had taken laudanum which had had no

effect, and so other means must be resorted to.

Eidley, J., said that, " if two persons mutually agreed to commit

suicide, and accordingly took poison or attempted to destroy them-

selves, and one of them survived, he was guilty of murder." The

prisoner was convicted.

In E. V. Abbott (67 J. P. 151) the prisoner and his wife sold

most of the furniture that they possessed, and the prisoner after-

wards bought some aqua fortis, which he said he wanted for testing

metals. About ten o'clock the same night the prisoner came down

to his landlady's room, and asked her to go and fetch a policeman,

saying, " The missus has took poison and I've took poison."

Afterwards, to his sister-in-law, he said: "We have both taken

poison ; she took some and I took some. We have been making
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up our minds since Christmas, as I could not get any work, to

take our lives." As soon as a policeman arrived he administered

an emetic to both ; it was successful in the case of the man, but

not in the case of the woman. On the way to the hospital the

prisoner said: " I've been out of work some time; she could not

stand it ; it worried her. I bought the stuff in North Street and

took it home. She gave me some, and took the other herself.

I've got a good character." The woman was taken to the Poplar

Hospital, and died from aqua fortis poisoning some hours later.

Kennedy, J., in summing up the case, said: " The law is quite

clear. If two parties mutually agree to commit suicide, and only

one accomplishes that object, the survivor is guilty of murder.

Was there such an agreement here ? If so, there can be only one

verdict. ' A person who administers poison to another with the

intention of killing him is guilty of murder if that person dies, and
if two persons agree that they will each take poison, each person

is a pr-incipal and each is guilty. A case has been cited by the

learned counsel for the prisoner which is said to warrant the state-

ment that a consideration for such an agreement must be proved,,

but I have no hesitation in saying that this is not the law of the

land. The entering into the agreement to kill themselves was

illegal. It is contrary to the law of the land to commit suicide,

and if two persons meet together and agree so to do, and one of

them dies, it is murder in the other.' (Field, J., in E. v. Jessop.)

If you think there was such an agreement it is your duty to find

a verdict of wilful murder."

It will be noticed that the facts in each of the above five cases

are somewhat different. The various dates—viz., 1823, 1838, 1887,

1897, and 1903—cover a long period of time, and show that the law

on this point is in no way altered.
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Homicide by Correction.

[46] R. V. HOPLEY. (1860)

[2 F. & F. 202.]

The prisoner was a schoolmaster at Eastbourne, and in

1859 the deceased, a boy of thirteen or fourteen, had been

entrusted to his charge. He was a dull boy. At Christmas

there were some complaints of chastisement inflicted on him

by the prisoner. He returned to school, however, after the

holidays, and again at Easter on the 16th April.

On the 18th April the prisoner wrote to the father, stating

that the boy was obstinate, and that, were he his own child,

he should, after warning him (as he had done), subdue his

obstinacy by chastising him severely; that, if necessary, he

should do it again and again, and " continue it at intervals,

even if he held out for hours." The letter concluded thus:

—

"I cannot be blind to the fact that at Christmas I ran a serious

risk of having my character damaged for life, and I do not

think it right to run that risk again ; I therefore write this to

know your wishes."

On the 20th April the father wrote in reply, "I do not wish

to interfere with your plan."

There was no evidence that the boy had been guilty of any

obstinacy after Easter, and the prisoner had, just before

Easter, reported favourably of him.

On the night of the next day, Saturday, the 21st April, the

prisoner took the boy into a room downstairs, and beat him

for about two hours, between ten and twelve, with a thick

stick ; using also a skipping-rope.

About midnight the prisoner was heard dragging or pushing

the boy upstairs to his bedroom, and there he beat him again.
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until about half-past twelve, when the beating and crying

suddenly stopped.

From the evidence of the servants (who were the principal

witnesses to all this), it appeared that the prisoner and his

wife were for some time going up and down stairs engaged in

washing out the stains of blood downstairs and upstairs, but

that some of these stains were discerned next morning. Early

next morning (about seven) the prisoner said he had found

the boy dead, and almost " stiffening." He then went for a

surgeon, who saw only the face of the boy. A subsequent

examination showed that the thighs and other parts of the

body were covered with bruises, and the medical evidence was

that there had been profuse bleeding and extravasation of

blood caused by excessive and protracted bleeding, and

that the immediate cause of death was exhaustion arising

therefrom. The medical witnesses also stated that, upon the

evidence, coupled with the prisoner's statement, the boy, at

seven o'clock in the morning, must have been dead about six

hours, so that their evidence went to show that he died about

half-past twelve, when the beating was heard suddenly to

cease.

The prisoner had not avowed the beating until its effect had

been discovered by the /ws^JHortem examination, and had sent the

body so closely wrapped up, that the bruises were not detected

until the coverings were removed in consequence of rumours

prevailing. There was no iwst-mortem examination of the

body prior to the inquest, at which the surgeon, who had

seen only the boy's face, was examined, and the prisoner,

who suggested that the boy had died of disease of the heart.

The verdict of the coroner's jury, therefore, did not inculpate

him. The stick was produced in Court, and appeared at one

end an inch thick ; at the other end it was edged with brass

about the circumference of a sixpence, and there were holes in

the shins of the deceased corresponding therewith, and which
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the medical witnesses thought must have been produced by

poking there\Yith.

Coekburn, C. J., in summing up to the jury, said :
" By the

law of England, a parent or a schoolmaster (who for this

purpose represents the parent and has the parental authority"

delegated to him) may for the purpose of correcting what is

evil in the child inflict moderate and reasonable corporal

punishment ; always, however, with this condition, that it is

moderate and reasonable. If it be administered for the

gratification of passion or of rage, or if it be immoderate and

excessive in its nature or degree, or if it be protracted beyond

the child's powers of endurance, or with an instrument

unfitted for the purpose and calculated to produce danger to

life or limb; in all such cases the punishment is excessive, the

violence is unlawful, and if evil consequences to life or limb

ensue, then the person inflicting it is answerable to the law,

and if death ensues it will be manslaughter. The first ques-

tion is, whether the death was caused by the beating inflicted ?

Secondly, was it excessive in degree ? Now, there can be no

doubt as to the first point, that the boy's death was occasioned

by the beating received at the hands of the prisoner.

Then as to the second point, whether the beating was

excessive, the question can surely be only answered in one way;

for had the correction been moderate, it is contrary to common

experience that it should have resulted in death. One can

scarce conceive of moderate chastisement resulting in death,

except under circumstances of a very peculiar character, or in

the case of a child with an unusual organisation. "We have,

however, here positive evidence as to the nature, amount, and

degree of punishment inflicted. It was inflicted with a thick

stick ; it was continued downstairs for two hours and upstairs

for half an hour longer, and, according to the medical evidence,

until the boy actually died. That question, however, it is not

material here to determine, viz., whether the boy did not
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actually die under the beating so protracted. For whether he

did so die or not, if he died from the effects of the beating

then or subsequently, and it was excessive, the prisoner is

guilty of manslaughter. The evidence, to my mind, is all one

way, that the boy died at the time, and under the prisoner's

hand, but that upon this charge does not matter. The stick

with which the punishment was inflicted was not (though that,

may be, is a matter for you to determine) an instrument fitted

for the purpose of chastisement. And the beating was mani-

festly protracted far beyond the bounds of reason, moderation

or humanity. If you think that was so, and caused the death

of the boy, find the prisoner guilty,

" It is true that the father authorized the chastisement, but

he did not, and no law could, authorize an excessive chastise-

ment. There can be no doubt that the jDrisoner thought the

boy obstinate, but that did not excuse extreme severity and

excessive punishment. The prisoner's motives, however, upon

this charge, matter not. If his excessive violence caused the

death, find him guilty."

The jury convicted the prisoner, and he was sentenced to

four years' penal servitude.

[Parry, Serjt.,and Knapp for the Crown; Ballantine, Serjt.,

and G. Denman for the prisoner.]

The corporal punishment administered by a father to a son, or

a master to his scholar, must be moderate and reasonable ; if it is

not, and death results, it will be murder or manslaughter according

to the circumstances. " In a case at Norwich Assizes in 1670,"

says Sir Matthew Hale, " where the master struck a child that

was his apprentice with a great staff, of which it died, it was rulegl

murder." Perhaps, considering the size of the stick which Hopley

used, and the cruel vigour with which he wielded it, he had reason

to congratulate himself on being convicted only of manslaughter.

In E. V. Griffm (11 Cox, C. C. 402), it was held that a father who
for some childish fault gave an infant of two and a half years about

a dozen strokes with a strap an inch wide and eighteen inches

w. 13
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long, from the effects of which the child died, was guilty of man-

slaughter. "The law as to correction," said Martin, B., "has

reference only to a child capable of appreciating correction, and

not to an infant two years and a half old. Although a slight slap

may be lawfully given to an infant by her mother, more violent

treatment of an infant so young by her father would not be

justifiable."

In E. V. Cheeseman (7 C. & P. 455), it was held that where a

person in loco parentis inflicts corporal punishment on a child, and

compels it to work for an unreasonable number of hours, and

beyond its strength, and the child dies, the death being of con-

sumption, but hastened by the ill-treatment, it will not be murder,

but only manslaughter, in the person inflicting the punishment,

although it was cruel and excessive, and accompanied by violent

and threatening language, if such person believed that the child

was shamming illness and was really able to do the quantity of

work required.

Homicide—Provocation

.

[47] R. V. FISHER. (1837)

[8 C. & P. 182.]

The prisoner was indicted for the wilful murder of James

Piandall, by stabbing him with a knife. From the evidence of

two draymen, who were the only witnesses called to prove the

fact of the stabbing, it appeared that on the 3rd of November,

1837, between one and two in the day, they saw a mob coming

up Mount Eow, and the prisoner was beating the deceased with

a short stick, which afterwards dropped from his hand, and he

then drew a table knife out of his right-hand coat pocket, and

stabbed the deceased with it. The witnesses said that they

did not see the beginning, but the parties were scuffling when



HOMICIDE—PROVOCA TION. 195

they first saw them, and that the prisoner appeared to be in a

great passion. The deceased expired at six o'clock in the

evening of the next day. When the prisoner was taken into

custody, he said he had stabbed the man because he had taken

unnatural liberties with his son ; that he had only done what

a father and an Englishman would have done under similar

circumstances, and that he had not seen the deceased until

two minutes before, when he was pointed out to him. The

landlord of the deceased proved that for a short time previous

to the 1st of November his conduct appeared suspicious,

several youths being in the habit of calling on him and going

into his bedroom, either late at night or early in the morning.

On the evening of the 1st of November, the deceased came in

with a lad about fifteen, who proved to be the son of the

prisoner ; the landlord's suspicions were excited, and he burst

open the door of the bedroom where they were, and found

them in a state which left no doubt of their being in the act

of committing an unnatural offence. The landlord said

:

" You wretch. I suspected you
; you are now detected." The

deceased instantly fell on his knees, and said :
" You have a

family of your own, don't give me into custody ; any property

I possess is yours ; I will give you 100^., only don't give me
into custody." A scufHe then took place, and the boy ran

downstairs ; the landlord ran down to stop him, and the

deceased made his escape. On the evening of the 2nd of

November, the prisoner, who had been apprized of what had

happened, went to the landlord to know if he could tell him

of any of the deceased's connections, as he thought he would

he able to trace him. The landlord said :
" He appeared very

low, and shed tears two or three times while in my house. I

saw him the next morning, between eight and nine ; he then

said, ' Have you seen anything of Eandall '?
' He said he

should get assistance, and he had no doubt he should be able

to secure him. He seemed to be on both occasions in great

13—2
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misery. No expression escaped him from which I could be

led to believe that he contemplated attacking the deceased."

Park, J., in summing up, said :
" The counsel for the

prisoner admits that if the blood had time to cool, it will be

murder. But I say, in the hearing of two very learned persons,

that that is not exactly a question for you. "Whether the blood

had time to cool or not, is rather a question of law. But the

jury may find the length of time which elapsed. In all

cases the party must see the act done. What a state should

we be in if a man, on hearing that something had been done

to his child, should be at liberty to take the law into his own

hands and inflict vengeance on the offender ! In this case the

father only heard of what had been done from others. I say,

therefore, and I do it with the assent of those who are with

me, that there is not enough to reduce the offence from murder

to manslaughter. We think there is not sufficient provocation

to reduce this offence even to manslaughter. It is clearly no

case of acquittal. It would be a gross dereliction of duty in a

Judge to ])ut it as a case of acquittal. I think that from the

prisoner's carrying the instrument about him, it is clear that

he meditated an attack on the deceased."

The jury, however, convicted the prisoner of manslaughter,

and recommended him to mercy.

[Bodkin for the Crown ; C. Phillips for the prisoner.]

In. E. V. Maddy (1 Ventr. 158) it was held that if a man finds

another in the act of adultery with his wife, and kills him in the

first transport of passion, and with no precedent malice towards

him, he is only guilty of manslaughter, for the law recognizes the

immensity of the provocation ; but Justice Twisden, who tried

Maddy's case, said there was a case found before Justice Jones

which was the same with this, only it was found that the prisoner,

being informed of the adulterer's familiarity with his wife, said he

would be revenged of him, and after finding him in the act, killed

him ; which was held by Justice Jones to be murder ; and which
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the Court said might be so, by I'eason of the former declaration of

his intent.

To reduce murder to manslaughter, the provocation must be such

as would upset not merely a hasty and hot-tempered person, but

one of ordinary sense and calmness ; and, in any case, twenty

minutes or half an hour would be considered ample time for

passion to subside and reason to resume its sway.

Mere words, however irritating or insulting, cannot constitute

the kind of provocation required by the law ; and in the case of

E. V. Eothwell (12 Cox, C. C. 145), where Blackburn, J., held, on

the Northern Circuit, that special circumstances may take a case

out of the general rule, must be regarded as a decision of very

doubtful authority. But an assault too slight in itself to be

sufficient provocation to reduce murder to manslaughter may
become sufficient when coupled with words of great insult. This

was held in a case in which a wife not only used the most frightful

language to her husband, but also spat at him. Neither the

language nor the spitting would have been enough provocation by

itself, but together they effected the reduction. (R. v. William

Smith, 4 F. & F. 1066.) " If two military officers," said Byles, J.,

" met in the street, and one called the other a coward and a

scoundrel, and spat in his face, and if the one so treated imme-

diately drew his sword and stabbed the person assaulting him,

this, I think, would be manslaughter."

In R. V. Brown (1 Leach, 176) the prisoner \vas tried and con-

victed for murder. The learned Judge had directed the jury to

find a verdict of manslaughter, but they disregarded the Judge's

direction and persisted in their verdict. This somewhat curious

case arose of a quarrel between soldiers and sailors at Sandgate in

1776. The prisoner was a soldier on a recruiting party at Sand-

gate, and killed by mistake a person whom he took for one of the

opposing faction, the prisoner having first brandished his sword,

and then struck fire with the blade of it upon the stones of the

street, calling out to the people to keep oft'. The evidence which

had been given against the prisoner was submitted to the con-

sideration of the twelve Judges, and they were clearly of opinion

that it was only manslaughter.

Provocation is no defence where there has been express malice,

or where it was sought by the prisoner himself. " If a person has
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I'eceived a blow," said Coleridge, J., in E. v. Kirkham (8 C. & P.

117), where the prisoner was indicted for the murder of his son,

" and in the consequent irritation immediately inflicts a wound that

occasions death, that will be manslaughter. But he shall not be

allowed to make this blow a cloak for what he does ; and, therefore,

as in the case of poisoning, though there have been an actual

quarrel, and the deceased shall have given a great number of

blows, yet if the party inflict the wound, not in consequence

of those blows, but in consequence of previous malice, all the

blows will go for nothing."

" Provocation to a person by an actual assault or by a mutual

combat, or by a false imprisonment, is, in some cases, provocation

to those who are with that person at the time, and to his friends

who, in the case of a mutual combat, take part in the fight for his

defence. But it is uncertain how far this principle extends."

(Stephen's Digest Cr. Law.)

Other cases on this subject are :—E. v. Eankin, E. & E. C. C.

43 ; E. V. Noon, 6 Cox, C. C. 137 ; E. v. Willoughby, 1 East, P. C.

288; E. V. Welsh, 11 Cox, C. C. 336; E. v. Lynch, 5 C. & P. 324;

E. V. Eagle, 2 F. & F. 827 ; E. v. Fray, 1 East, P. C. 236 ; E. v.

Kelly, 2 C. & K. 814 ; E. v. Harrington, 10 Cox, C. C. 370 ; E. v.

Hayward, 6 C. & P. 157.

Homicide—Negligence.

[48] R. V. SALMON AND OTHERS. (1880)

[6 Q. B. D. 79 ; 14 Cox, C. C. 494 ; 50 L. J. (M. C.) 25

;

43 L. T. 573.]

In this case three young men named George Salmon,

Hancock, and John Salmon were indicted for the manslaughter

of William Wells, a little boy of ten years old. It appeared

that the prisoner George Salmon was a member of the Frome

Selwood Eitie Corps. On the 29th of May, 1880, he attended
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rifle practice. He took his rifle from the armoury, had fourteen

ball cartridges served out to him, and fired them all away.

After the practice was over, he took away with him his rifle,

which it was his duty to return to the armoury. He did not

take it back, and the drill instructor missed six cartridges

from the magazine when he went there about half an hour

after the practice was over. The same evening the three

prisoners took the rifle, which would have been deadly at a

mile, and began practising firing with it at a target, which

they erected in a field near to roads and houses, from a distance

of about 100 yards. No precautions of any kind were taken

to prevent danger from such firing. One of the shots thus

fired (it was not proved by which man) killed a boy in a tree

in a neighbouring garden, at a spot 393 yards from the firing

point. It was held that all three were guilty of manslaughter.

Lord Coleridge, C. J., said: "If a person will, without taking

proper precautions, do an act which is in itself dangerous, even

though not an unlawful act in itself, and if in the course of it

he kills another person, he does a criminal act which in law

constitutes manslaughter. It was manslaughter in him who

killed the boy. The death resulted from the action of the three,

and they are all liable."

Field, J., said :
" I am of the same opinion. I had some

doubt as to whether there was any duty owed by the j)risoners

to this particular boy, but it seems to me there is a general

duty to the ixiblic, of which the prisoners committed a breach.

They had a duty not to use a weapon likely to cause death or

injury in an improper place and without taking proper pre-

cautions to avoid injury. The evidence shews that that duty

was not observed. The character of the place and the pro-

l)ability of persons being about was such that I am satisfied

the conviction was right."

Stephen, J., said :
" Manslaughter is unlawful homicide not

amounting to murder. It is unlawful where caused by the
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culpable omission to discharge a duty tending to the preserva-

tion of life. There is a duty tending to the preservation of

life to take proper precautions in the use of dangerous weapons

or things. It is the legal duty of everyone who does any act

which, without ordinary precautions, is or may be dangerous

to human life, to employ those precautions in doing it. Firing

a rifle under circumstances such as in the present case was a

highly dangerous act, and all are responsible, for they unite

to fire at the spot in question, and they all omit to take any

precautions whatever to prevent danger."

[Norris for the Crown.]

"Where an act, in itself lawful, is at the same time dangerous, it

must appear, in order to render an unintentional homicide from it

excusable, that the party, whilst doing the act, used such a degree

of caution as to make it improbable that any danger or injury

should arise from it to others ; if not, the homicide will be man-

slaughter at the least.

If a person, whilst doing or attempting an unlawful act, but not

amounting to felony, undesignedly kill a man, he is guilty of

manslaughter. For instance, in the well-known football case,

E. V. Bradshaw (14 Cox, C. C. 83), it w^as laid down that if, while

engaged in a friendly game, one of the players commits an unlawful

act whereby death is caused to another, it is manslaughter ; nor is

it material to consider w^hether the act which caused the death was

or was not in accordance with the rules and practice of the game.
" No rules or practice of any game whatever," said Bramwell, L. J.,

" can make that lawful which is unlawful by the law of the land

;

and the law of the land says you shall not do that which is likely

to cause the death of another." So if a man throws a stone at a

horse, and it hits the rider and kills him, it is manslaughter.

(1 Hale, 39.) But a mere civil wrong committed by one person

against another cannot be made the foundation of the crime of

manslaughter. So where, one summer day in 1882, a man who
was on the West Pier at Brighton snatched up a big box from the

refreshment-stall and pitched it recklessly into the sea, thereby

unintentionally killing a boy who happened just then to be bathing,

it was held that the civil WTong against the refreshment-stall
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keeper was immaterial to tlie charge of manslaughter. If he was

to be convicted, it must be upon the broad ground of negligence,

and not upon the narrow ground of his having committed a

trespass. " I have a great abhorrence," said Field, J., who tried

the case, " of constructive crime." (R. v. Shanklin, 15 Cox, C. C.

163.)

In R. V. Dant (L. & C. 567 ; and 10 Cox, C. C. 102), the prisoner

was indicted for manslaughter of a child about nine years old, who

was killed by a kick from a horse belonging to the prisoner. The

horse which caused the death of the child had been in the pos-

session of the prisoner about four years. There was evidence that

it was a very vicious and dangerous animal ; that it had kicked

and injured several persons ; that some of these instances had

been brought to the knowledge of the prisoner ; and that he other-

wise knew the propensities of the horse.

There is a large common adjoining the town of Cambridge,

between* Jesus College and the river, called Midsummer Common,
on which the ratepayers in the borough of Cambridge were accus-

tomed to depasture their horses. Through this common there are

defined public footpaths, a yard wide or more, kept and gravelled

by the municipal corporation of Cambridge. Two of these paths

converge about twelve yards from a bridge over the river and, from

the point where they meet, form a broad pathway to the river ; but

the boundaries of the public footpath from the said point to the

river are ill defined. These paths are all unfenced and open to the

rest of the common. It was proved that the public have a right to

use these footpaths ; but it was not proved that the public had a

right to traverse the other parts of the common, although they

often did traverse it. The prisoner claimed a right, as a ratepayer

of the borough of Cambridge, to turn out his horses to depasture

on this common ; and it was not disputed by the counsel for the

prosecution that he had this right. It appeared that the deceased,

with some other children, was on the common; and, when she was

either on or very near to the broad pathway above described, the

vicious horse of the prisoner, which had been turned out loose on

the common by him, and which was then on the common near the

broad path, kicked at the deceased with his heels, struck her on

the head and killed lier.

The learned judge left to the jury the question whether the
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death of the child was occasioned by the culpable negligence of the

prisoner ; and told them they might find culpable negligence if the

evidence satisfied them that the horse was so vicious and accus-

tomed to kick mankind as to be dangerous, and that the prisoner

knew that it was so, and with that knowledge turned it out loose

on the common, through which to his knowledge there were open

and uninclosed paths on which the public had a right to pass and
were accustomed to be. He also asked the jury to find, as a

separate question, whether the deceased, at the time she was
kicked by the horse, was on the footpath or beyond it. The jury

found the prisoner guilty of having caused the death of the child

by his culpable negligence ; but answered the last question by saying

that the evidence did not satisfy them, one way or the other,

whether the child at the time she was kicked was on the pathway
or beyond it.

On the case being reserved, the Court of Crown Cases Eeserved

affirmed the conviction. Erie, C. J., said :
" The defendant turned

a dangerous animal on to a common where there was a public

footpath. That has been found by the jury to be culpable negli-

gence, and the child's death was caused by it. Ordinarily speaking,

there are all the requisites of manslaughter. It is contended, how-

ever, that no offence was committed, because, as we must take it,

the child was not on the path ; the jury having found that it was
very near, but that they could not say whether it was on or off.

In my opinion the defendant is responsible for having brought so

great a danger on persons exercising their right to cross the

common ; and it is not a ground of acquittal that the child had

strayed from the path."

In E. y. Lowe (3 C. & K. 123), the prisoner was indicted for

manslaughter. It appeared that he was an engineer, and that his

duty was to manage a steam-engine employed for the purpose of

drawing up miners from a coal-pit. When the skip containing the

men arrived on a level with the pit's mouth, his duty was to stop

the revolution of the windlass so that the men might get out. He
was the only man so employed on the premises. On the day in

question he deserted his post, leaving the engine in charge of an

ignorant boy, who, before the prisoner went away declared himself

to the prisoner to be utterly incompetent to manage such a steam-

engine. The prisoner neglected this warning and threatened the
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l)oy in case he refused to do as he was ordered. The boy super-

intended the raising of two skips from the pit with success. But

on the arrival at the pit's mouth of a third containing four men he

was unable to stop the engine ; and, the skip being drawn over the

pulley, the deceased, who was one of the men, was thrown down
into the shaft of the pit and killed on the spot. It appeared that

the engine could not be stojDped " in consequence of the slipper

being two low," an error which it was proved that any competent

engineer could have rectified, but which the boy in charge of the

engine could not.

Counsel for the prisoner contended that a mere omission or

neglect of duty could not render a man guilty of manslaughter

;

but Lord Campebll, C. J., who tried the case, said, " I am clearly

of opinion that a man may, by a neglect of [even an active] duty,

render himself liable to be convicted of manslaughter, or even of

murder."

In E. V. Longbottom (3 Cox, C. C. 439), it was held that where-

ever death ensues from injuries inflicted by parties engaged in any

illegal act, an indictment for manslaughter will lie, even though it

appears that the deceased had materially contributed to his death

by his own negligence.

Other cases on this subject are :—E. v. Doherty, 16 Cox, C. C.

306 ; E. V. Walker, 1 C. & P. 320 ; E. v. Swindall, 2 Cox, C. C.

141 : E. V. Kew, 12 Cox, C. C. 355 ; E. v. Jones, 11 Cox, C. C. 544;

E. V. Birchall, 4 F. & F. 1087 ; E. v. Ledger, 2 F. & F. 857 ; E. v.

Haines, 2 C. & K. 368 ; E. v. Eigmalden, 1 Lewin, 180 ; E. v.

Marcus, 4 F. & F. 356 ; E. v. Knight, 1 Lewin, 168 ; E. v. Hilton,

2 Lewin, 214 ; E. v. Finney, 12 Cox, C. C. 625 ; E. v. Jones, 12 Cox,

C. C. 628 ; E. v. Bruce, 2 Cox, C. C. 262 ; E. v. Martin, 3 C. & P.

211.
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Homicide—Neglect of Duty

[49] R. V. SENIOR. (1898)

[ [1899] 1 Q. B. 283 ; 19 Cox, C. C. 219 ; 79 L. T. 562 ; 47 W. E.

367 ; 63 J. P. 8; 68 L. J. Q. B. 175.]

The prisoner was indicted and tried at the Central Criminal

Court for the manslaughter of his child, an infant of the age

of eight or nine months. The child had died of diarrhoea and

pneumonia. The prisoner had not supplied it with any

medical aid or medicine, though aware that the case was of

great gravity and that the child would probably die. The

medical evidence was that the child's life would certainly have

been prolonged, and in all probability saved, if medical assist-

ance had been j)rocured. No question was raised as to the

prisoner's ability to procure and pay for medical assistance,

and it was shown that he earned about 35s. a week. He was

shown to have been a good and kind father in all other

respects, and he bore an excellent character for general good

conduct. He had had twelve children, of whom seven were

dead, and he had had before experiences of the same kind as

those relating to the present inquiry ; for the question he put

to the inspector of police was :
" Except in regard to this

case "—and he then corrected himself—" except in regard to

these cases, have you ever known anything against me ?
"

The prisoner was a member of a sect called the " Peculiar

People," whose religious doctrines as to the treatment of sick

people are certainly to tlie ordinary apprehension remarkable.

They base them on the Epistle of James, chapter v., 14th and

15th verses :
" Is any sick among you? Let him call for the

elders of the church, and let them pray over him, anointing

him with oil in the name of the Lord ; and the prayer of faith

shall save the sick, and the Lord shall raise him up ; and if
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he have committed sins, they shall be forgiven him." They

do not allege that medical aid is here expressly forbidden, but

say that to make use of it is to indicate a want of faith in the

Lord. The learned Judge inquired if they held that any other

parts of the Scriptures—the Gosjiels, for instance—were of

Divine authority, and was answered that the Gospels certainly

were so recognized. He also called attention to the fact that

our Lord said, " They that are whole need not a physician, but

they that are sick " (Luke v. 31), and asked why they thought

that it could be wrong to consult a physician, if the sick man
was pronounced on such authority to need a physician. The

answer was that the sickness here alluded to was moral sick-

ness or sin, and that the physician meant oar Lord himself.

The learned Judge inquired, further, if they held that it was

wrong to give extra food, or wine, or brandy, to a sick person,

or to put an extra blanket on his bed if the weather were cold,

or the nature of his sickness required him to be kept warm.

The answer was, No, that they gave the sick every species of

comfort ; and it appeared that the child had had much atten-

tion paid to its food and diet, though the medical witnesses

did not think the dietary altogether judicious, and that it had

had brandy administered. He inquired also if they objected to

experienced nursing. They said No, and that they resorted to

it, and did so in the case of this child, but that the nursing

must be by one of their own people, who would not use

drugs.

It thus appeared distinctly that they did not object to the

use of many human appliances and efforts to save the sick

;

but they drew the line at the doctors and drugs, and, the

learned Judge thought, at doctors, not so much on account of

their superior knowledge of the human frame and its needs as

because they are likely to use and prescribe drugs.

By the Prevention of Cruelty to Children Act, 1894, s. 1,

"If any person over the age of sixteen years, who has the
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custody, charge, or care of any child under the age of sixteen

years, wilfully assaults, ill-treats, neglects, abandons, or

exposes such child ... in a manner likely to cause such child

unnecessary suffering or injury to its health, . . . that person

shall be guilty of a misdemeanour." The learned Judge who

tried the case told the jury that they must first of all be satis-

fied that the death of the child had been caused or accelerated

by want of medical assistance ; and, secondly, that medical

aid and medicine were such essential things for the child that

reasonably careful parents in general would have provided

them ; and, thirdly, that the prisoner's means would have

enabled him to do so, without such expenditure as could not

be reasonably expected from him. The jury convicted the

in'isoner ; and the Court of Crown Cases Reserved affirmed

the conviction, and held that there was evidence that the

prisoner had wilfully neglected the child in a manner likely

to cause injury to its health within the meaning of 57 & 58

Yict. c. 41, s. 1, and, having thereby caused or accelerated its

death, he was rightly convicted of manslaughter.

Lord Piussell, C. J., said :
" ' Wilfully ' means that the act is

done deliberately and intentionally, not by accident or inad-

vertence, but so that the mind of the person who does the act

goes with it. Neglect is the want of reasonal)le care—that is,

the omission of such stejDS as a reasonable parent would take,

such as are usually taken in the ordinary experience of man-

kind—that is, in such a case as the present, provided the

parent had such means as would enable him to take the

necessary steps. ... In the present case the prisoner is shewn

to have had an objection to the use of medicine ; but other

cases might arise, such, for instance, as the case of a child with

a broken thigh, where a surgical operation was necessar}-,

which had to be performed with the aid of an anaesthetic.

Could the father refuse to allow the anaesthetic to be adminis-

tered? Or, take the case of a child that was in danger of
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suffocation, so that the operation of trachseotomy was necessary

in order to save its hfe, and an anaesthetic was required to be

administered.

" I think it cannot be doubted that if this case had arisen

under the Act of 1868, there would have been ample evidence

to warrant a conviction, and, in my opinion, there is also

ample evidence where the case arises under the Act of 1894.

I am of opinion that the summing-up of the learned Judge

was right, and the conviction ought to be afitirmed. I wish to

add that I dissent entirely from the view attributed to Pigott, B.,

in R. r. Hines (Sessions Paper, C. C. C, Vol. 80, p. 312), and

I am not satisfied that in the present case there was not

sufficient evidence at common law to justify a conviction."

Wills, J., said :
" I am of the same opinion. I will not deal

with the question whether the evidence might have justified a

conviction at common law, because it is unnecessary here to

decide that question. As to the rest of the case, I can see no

reason to doubt that I was right in the direction which I gave

to the jury ; but I was anxious to have the point settled by

this Court, because the same question is not unlikely to arise

in other cases, and similar questions may also arise, and have

arisen within my own experience, in proceedings under the

Prevention of Cruelty to Children Act, 1894, in cases where

the cruelty charged is not followed by death. For these

reasons I thought it wise to reserve the point for the considera-

tion of this Court, though I had not at the trial, and have not

now, any serious doubt upon the question."

Grantham, J., said :
" I am of the same oj)inion, and I agree

with the judgment of the Lord Chief Justice. Taking the last

of the two words, ' wilfully neglect,' first, was the omission of

what was left undone by the prisoner, neglect ? The jury say

it was. Then was what was left undone wilfully left undone

—that is, was the neglect to provide medical aid—the wilful act

of the prisoner ? Mr. Sutton can only rely upon the fact that
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the prisoner was one of the sect called the ' Peculiar People '

;

but that fact of itself goes to show that what he omitted he

left undone with intent—that is, wilfully. Can it be said that

this is not a wilful neglect ? I am clearly of opinion that the

prisoner's conduct amounted to wilful neglect, and that the

summing-up of the learned Judge was right. It may be

asked, Why should the line be drawn at drugs ? A case might

arise where it was necessary to apply an instrument where an

injury had been suffered. To omit to do that would be wilful

neglect. Or take the case of a fever, where quinine was

necessary, or ice. Suppose the doctor were to say, ' I know

that if ice is ajDplied the fever will abate.' Could the father

refuse to allow the application of ice without being guilty of

wilful neglect ?
"

[Avory for the Crown ; H. Sutton for the prisoner.]

In E. V. Morby (8 Q. B. D. 571 ; and 15 Cox, C. C. 35), the

prisoner was also one of the " Peculiar People." On the 27th of

December, 1881, bis little boy of eight years old w^as known to be

suffering from confluent small-pox, and yet no medical aid was

called in, owing to certain religious views held by the prisoner.

On January 8th the child died—as the post-mortem examination

showed—of the disease. Nothing could be clearer than that, if

the doctor had been sent for at once, the child's life might have

been saved, but, on the other hand, it might not have been ; and,

there being therefore no positive evidence that the death was caused

or accelerated by the neglect to provide medical aid or attendance,

the Court of Crown Cases Eeserved held that the father could not

be properly convicted of manslaughter.

" It is not enough," said Lord Coleridge, C. J., " to show neglect

of reasonable means for preserving or prolonging the child's life
;

but to convict of manslaughter it must be show'n that the neglect

had the effect of shortening life. ... In order to sustain the

conviction afi&rmative proof is required."

In the earlier case of E. v. Downes (1 Q. B. D. 25 ; and 13

Cox C. C. Ill), where the facts were somewhat similar, it was

distinctly shown, and found by the jury, that the child's death
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was caused by the neglect to provide medical aid, and therefore

the conviction for manslaughter was upheld. " I agree with my
Lord Coleridge," said Bramwell, B., " as to the difficulty which

would have existed had it not been for the statute. But the

statute imposes an absolute duty on parents, whatever their

conscientious scruples may be. The prisoner wilfully— not

maliciously, but intentionally—disobeyed the law, and death

ensued in consequence. It is therefore manslaughter."

In E. V. Cook (62 J. P. 712), it was held that the fact that a

person conscientiously objects to call in medical assistance, and

bond fide believes that he would be wrong to do so, is no defence

to a charge of manslaughter, if through the neglect to call in

such assistance the death of any one in his care or control is

accelerated.

In E. r. Nicholls (13 Cox, C. C. 75), an old woman was put

upon her trial for the manslaughter of her grandson, an infant of

tender years who was said to have died from the neglect of the

prisoner to supply him with proper nourishment, " If a grown-

up person," said Brett, J., " chooses to undertake the charge of a

human creature, helpless either from infancy, simplicity, lunacy,

or other infirmity, he is bound to execute that charge without, at

all events, wicked negligence ; and if a person who has chosen to

take charge of a helpless creature lets it die by wicked negligence,

that person is guilty of manslaughter. Mere negligence will not

do ; there must be wicked negligence."

In E. V. Jeffery (Sessions Paper, C. C. C, Vol. 108, p. 540), the

prisoner and deceased were not married, but lived together as

man and wife ; the woman died through the alleged neglect of the

prisoner. It was held by Hawkins, J., that sufficient legal

responsibility was made out, but upon the facts it was for the jury

to say whether, in their opinion, death was caused or accelerated

by gross and criminal neglect on the part of the prisoner.

In E. V. Jones (19 Cox, C. C. 678) the Court held that a pre-

sumption that the prisoner was, at the time of the neglect which

caused or accelerated the death, possessed of sufficient means to

have provided food and medicine is raised by proof of possession

by her of such means at a certain date prior to the date of the

neglect as, having regai'd to the circumstances, would presumably

not be exhausted at the date of the neglect, and affords evidence

w. 14
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to go to the jury of actual possession of means at the date of such

neglect.

In E. V. Instan ([1893] 1 Q. B. 450 ; and 17 Cox, C. C. 602),

the prisoner, a woman of full age and without any means of her

own, lived with, and was maintained by, the deceased, her aunt,

a woman of seventy-three. No one lived with them. For the

last ten days of her life the deceased suffered from a disease

which prevented her from moving or doing anything to procure

assistance ; during this time the prisoner lived in the house and

took in the food supplied by the tradesmen, but apparently gave

none of it to the deceased, nor did she procure for her any

medical or nursing attendance, or inform anyone of the condition

of the deceased, although she had abundant opportunity to do

so. No one but the prisoner had any knowledge of the condition

of the deceased prior to her death, which was substantially

accelerated by want of food, nursing, and medical attendance.

The Court of Crown Cases Eeserved held that a duty was imposed

upon the prisoner, under the circumstances, to supply the

deceased with sufficient food to maintain hfe, and that, the death

of the deceased having been accelerated by the neglect of such

duty, the prisoner was properly convicted of manslaughter.

In R. V. Shepherd (L. & C. 147), a girl of eighteen was taken in

labour at her step-father's house during his absence. The mother

omitted to procure for her the assistance of a midwife, in conse-

quence of which the girl died. It was held that the mother was

not legally bound to procure the aid of a midwife, and that she

could not be convicted of manslaughter for not doing so. The

case, however, appears to have turned to some extent upon the

fact that there was no evidence that the mother had money
enough to pay for a midwife.

In R. V. Rees (Sessions Paper, C. C. C, Vol. 104, p. 171), a

person's death was caused by alleged negligence on the part of a

fireman in charge of a fire escape, who was absent from his post

when the alarm was given. It was held that there was not

sufficient connection between the alleged neglect of the prisoner

and the cause of death to warrant a conviction.

In R. V. Izod (20 Cox, C. C. 690), it was held that to warrant

the conviction of a woman for the manslaughter of her new-born

child, whose death was caused by want of proper care at birth, it
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is not enough to show that such woman was guilty of criminal

negligence by purposely arranging to be unattended at her confine-

ment. She must also be proved to have been further guilty of

negligence towards the child after it was completely born.

The case of E. v. Curtis (15 Cox, C. C. 746) should be referied

to as to the responsibility of relieving officers for refusing medical

assistance to destitute persons in cases of urgent necessity.

By 57 & 58 Vict. c. 41, s. 1, it is enacted :
" If any person over

the age of sixteen years, who has the custody, charge or care of

any child under the age of sixteen years, wilfully assaults, ill-

treats, neglects, abandons, or exposes such child, or causes or

procures such child to be assaulted, ill-treated, neglected,

abandoned, or exposed in a manner likely to cause such child

imnecessary suffering, or injury to its health (including injury to

or loss of sight, or hearing, or limb or organ of the body,

and any mental derangement), that person shall be guilty of a

misdemeanour."

In R. V. Ryland (L. R 1 C. C. E. 99), the prisoner was con-

victed on an indictment which charged him with neglecting to

provide food and clothing for his child, but omitted specifically to

allege his ability to do so. The Court of Crown Cases Eeserved

held that the ability to provide was implied, and therefore

sufficiently averred, in the use of the word "neglect."

Other cases on this subject are :—E. v. Hines, Sessions Paper,

C. C. C, Vol. 80, p. 312 ; E. v. Hughes, D. & B. 248 ; E. v. Smith,

11 Cox, C. C. 210 ; E. v. Misselbrook, Sessions Paper, C. C. C,

Vol. 88, p. 362 ; E. v. Hook and Bubb, 4 Cox, C. C. 455.

Homicide—Evidence of other Murders.

R. GEERING. (1849) [50]

[18 L.J. (M. C.)215.]

The prisoner was indicted for the murder of her husband,

Eichard Geering, in September, 1848, by administering arsenic

to him. She was also charged in three other indictments with

14—2
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the murder of her son George by arsenic, m December, 1848,

of another son, -James, by arsenic, in March, 1849, and of an

attempt to murder another son, Benjamin, in April, 1849, by

arsenic. In April, 1849, Benjamin stated to the surgeon who

attended him that his symptoms were precisely the same as

those exhibited by his deceased father and his two brothers

;

and this statement having been reduced to writing and read

over to the prisoner, she said, " It is quite right."

On the part of the prosecution, evidence was tendered con-

sisting of a medical post-mortinn analysis of the intestines, of

the contents of the stomach, of the heart, kc, of the husband

Eichard, of James and of George, and also a medical anal3'sis

of the vomit of Benjamin Geering, who was still alive, with a

view to show that arsenic had been taken into the stomach of

the three latter parties above mentioned, that two of them
had died of poison, and that the symptoms of all the four

parties wei'e the same. Evidence was also tendered that

the four parties during their lives lived with the prisoner

and formed j)art of her family, that she generally made tea for

them, cooked their victuals, and distributed the same to them

on their leaving the house to go to their work in the morning.

Counsel for the prisoner objected to the reception of this

evidence, on the ground that the facts proposed to be proved

took place subsequently to the deatii of the husband, and that

the effect of them was to show that the three cases of poison-

ing were felonious. He conceded that the evidence would

have been receivable had the deaths of the three sons taken

place previously to the death of the husband.

Counsel for the prosecution contended that the evidence was

admissible for the purjDose of proving, not that the prisoner had

feloniously poisoned the deceased, but that the deceased had in

fact died of poison, administered by some party ; and secondly,

that the evidence was admissible for the purpose of proving

that the death of the deceased husband was not accidental.
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Pollock, C. B., said: "I am of opinion that evidence is

receivable that the death of the three sons proceeded from the

same cause, namely, arsenic. The tendency of such evidence

is to prove, and to confirm the proof already given, that the

death of the husband, whether felonious or not, was occasioned

by arsenic. In this view of the case, I think it wholly imma-

terial whether the deaths of the sons took place before or after

the death of the husband. The domestic history of the family

during the period that the foui- deaths occurred is also receiv-

able in evidence to show that during that time arsenic had

been taken by four members of it, with a view to enable the

jury to determine as to whether such taking was accidental or

not. The evidence is not inadmissible by reason of its having

a tendency to prove or to create a suspicion of a subsequent

felony. My brother Alderson concurs with me in thinking

that the evidence ought to be received."

His lordship took time to consider whether he ought to

reserve the point for the consideration of tbe.Judges under the

11 & 12 Vict. c. 28, and afterwards intimated to the prisoner's

counsel that Alderson, B., and Talfourd, J., concurred with

him in opinion, that the point ought not to be reserved.

[Horn and Creasy for the prosecution ; Hurst for the

prisoner.]

In the leading case the counsel for the prosecution relied upon

the ruling in E. v. Dossett (2 Car. & K. 306) and in E. r. Bailey

(2 Cox, C. C. 311). In E. v. Dossett (2 Car. & K. 396) the prisoner

was indicted for wilfully setting fire to a rick by firing a gun close

to it on the 29th of March, 184G, and the Court held that evidence

that the rick was also on fire on the 28th of Marcli, and that the

prisoner was then close to it, having a gun in his l:and, was

receivaljle to show that the fire on the 29th was not accidental.

Maule, J., said :
" Although the evidence offered may be proof of

anothei' felony, that circumstance does not render it inadmissihle,

if the evidence be otherwise receivable. In many cases it is an

important question whether a thing was done accidentally or
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wilfully. If a person were charged with having wilfully poisoned

another, and it were a question whether he knew a certain white

powder to be a poison, evidence would be admissible to show that

he knew what the powder was because he had administered it to

another person, who had died, although that might be proof of a

distinct felony. In cases of uttering forged bank notes, knowing

them to be forged, the proofs of other utterings are all proofs of

distinct felonies. I shall receive the evidence."

In E. V. Bailey (2 Cox, C. C. 311) under an indictment for arson,

where the prisoner was charged with wilfully setting fire to her

master's house, the Court held that two previous and abortive

attempts to set fire to different portions of the same premises were

admissible, though there was no evidence to connect the prisoner

with either of them. During this case the learned Judge, Sir F.

Pollock, C. B., alluded to the case of Donallan, who was tried for

the murder of Sir Theodosius Boughton.

In E. V. Winslow (8 Cox, C. C. 397), which was an indictment

against the prisoner, the manager to Ann James, the keeper of an

eating-house, for the murder of the said Ann James, it was held by

Martin, B. (after consulting Wilde, B.), that evidence was not

admissible that three others in the same family died of similar

poison, and that the prisoner was present at all the deaths, and

administered something to two of these patients. This decision is

exactly the opposite of that in the leading case.

But in E. V. Garner and wife (4 F. & F. 346), which was a trial

of a husband and wife for the murder of the mother of the former

by administering arsenic to her, for the purpose of rebutting the

inference that the arsenic had been taken by accident, evidence

was admitted that the male prisoner's first wife had been poisoned

with arsenic nine months previously ; that the woman who waited

upon her, and occasionally tasted her food, showed symptoms of

having taken poison, that that food was always prepared by the

female prisoner, and that the two prisoners, the only other

persons in the house, were not affected with any symptoms of

poison.

In E. V. Cotton (12 Cox, C. C. 400), where the prisoner was

charged with the murder of her child by poison, and the defence

was that its death resulted from an accidental taking of such

poison, evidence to prove that two other children of hers and a
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lodger in her house had died previous to the present charge from

the same poison was held to be admissible.

In E. V. Koden (12 Cox, C. C. 630), which was the trial of a

prisoner for the murder of her infant by suffocation in bed, it was

held that evidence tendered to prove the previous death of her other

children at early ages was admissible, although such evidence did

not show the causes from which those children died.

In R. V. Heeson (14 Cox, C. C. 40), where the prisoner w^as

indicted for the murder by poison of her infant child, Sarah

Heeson, on the 3rd of October, 1877, evidence was admitted of the

death of another child of the prisoner, named Lydia Johnson, in

March, 1876, and of the death of the prisoner's mother, Lydia

Sykes, on the 5th of November, 1877, under like circumstances and

from similar symptoms, to show that the poisoning was not

accidental. It was also held that, as it was proved that a motive

for the death of Sarah Heeson might exist by the fact of the

prisoner having insured the child's life in a benefit and insurance

society, evidence might also be given upon the same indictment

that there might be an equal motive for the deaths of Lydia

Johnson and Lydia Sykes by showing that they also were each of

them insured by the prisoner in the same or kindred societies.

In E. V. Flannagan and Higgins (15 Cox, C. C. 403), in which

the prisoners were jointly indicted for the murder of the husband

of the latter, and evidence having been given that the deceased

had died from arsenic, and had been attended by the prisoners, it

was held that it was competent for the prosecution to tender

evidence of other cases of persons who had died from arsenic, and

to which the prisoners had access, exhibiting exactly similar symp-

toms before death to those of the case under consideration, for the

purpose of showing that this particular death arose from arsenical

poisoning— not accidentally taken, but designedly administered by

someone. The Court also held that such evidence, however, is not

admissible for the purpose of establishing motives, though the fact

that the evidence offered may tend indirectly to that end is no

ground for its exclusion.

In E. V. Neill (Sessions Paper, C. C. C, Vol. 116, p. 1451),

evidence was admitted of the deaths of other women by strychnine

poisoning, and to connect their deaths with the prisoner. In this

case the prisoner, who, although not a qualified medical practitioner.
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had previously had medical training, was charged in three indict-

ments with murder, and in a fourth indictment with attempted

inurder. In each case the woman who was murdered was poisoned

l:)y strychnine, and all the women helonged to the class known as

" unfortunates," and the circumstances of their deaths were very

similar.

In Makin and wiie v. The Attorney-General for New South Wales

([1894] A. C. 57; 17 Cox, C. C. 704), which was an appeal to the

Privy Council, the appellants were indicted for the murder of an

infant child whom they had taken in to nurse upon payment of a

small sum, alleging that they desired to adopt it as their own.

The Court held that evidence that several other infants had been

received hj the prisoners on like representations, and upon pay-

ment of sums inadequate to support them for more than a short

time, and that bodies of infants had been found buried in tlie

gardens of several houses occupied by the prisoners, was admissible.

Vide also E. v. Waters (Sessions Paper, C. C, C, Vol. 72,

pp. 546, 565).

Vide also E. v. Bond ([1906] 2 K. B. 389 ; 21 Cox, C. C. 252),

ante, p. 8, which deals with an analogous question, although in

this case the prisoner was charged, not with murder, but with.

using instruments with intent to procure abortion.

Unlawful and Malicious Wounding, and causing

Grievous Bodilv Harm.

[51] R. V. LATIMER. (1886)

[17 Q. B. D. 359 ; 16 Cox, C. C. 70.]

The prisoner was indicted and tried for unlawfully and

maliciously wounding Ellen Eoiston, and there was a second

count charging him with a common assault. The evidence

showed that the prisoner, who was a soldier, and one Thomas

Evan Chappie quarrelled in a public-house kept by the prose-

cutrix, and the prisoner was knocked down by Chappie. The
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prisoner went out into a yard at the back of the house, but

about five minutes afterwards returned and jjassed hastily

through the room in which Chappie was still sitting. The

prisoner, as he passed, having in his hand his belt, which he

had taken off, aimed a blow with his belt at Chappie and

struck him slightly ; the belt, however, bounded oft" and

struck the prosecutrix, who was standing talking to Chapj^le,

in the face, cutting her face ojoen and wounding her severely.

The Recorder of Devonporfc, who tried the case, left these

questions to the jury :

—

1. Was the blow struck at Chappie in self-defence, or unlaw-

fully and maliciously? 2. Did the blow so struck in fact

wound Ellen Eolston '? 3. Was the striking of Ellen Rolston

purely accidental, or was it such a consequence as the prisoner

should have expected to follow from the blow he aimed at

Chappie ?

The jury found: 1. That the blow was unlawful and

malicious. 2. That the blow did in fact wound Ellen Eolston.

3. That the striking of Ellen Eolston was purely accidental,

and not such a consequence of the blow as the prisoner ought

to have expected.

Upon these findings the Eecorder directed a verdict of Guilty

to be entered on the first count, and reserved the question

whether, upon the facts and findings of the jury, the prisoner

was rightly convicted of the ofi'ence for which he was indicted.

The Court of Crown Cases Eeserved affirmed the conviction.

Lord Coleridge, C. J., said :
" It is common knowledge that

a man who has an unlawful and malicious intent against

another, and, in attempting to carry it out, injures a third

person, is guilty of what the law deems malice against the

person injured, because the ofiender is doing an unlawful act,

and has that which the Judges call general malice, and that is

enough. Such would be the case if the matter were res Integra;

but it is not so, for E. r. Hunt (1 Moo. C. C. 93) is an express
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authority on the point. There a man intended to injure A.,

and said so and, in the course of doing it, stabbed the wrong

man, and had clearly malice in fact, but no intention of injuring

the man who was stabbed. He intended to do an unlawful act,

and in course of doing it the consequence was that somebod}'

was injured. But the words of the statute under which the

prisoner is indicted carry the case against him further still,

because 24 & 25 Vict. c. 100, s. 18, enacts that, ' whosoever shall

unlawfully and maliciously cause any grievous bodily harm to

any person ' with malicious intent shall be guilty of felon}'.

Then sect. 20 leaves out the intent and says, ' whosoever shall

unlawfully and maliciously wound or inflict any grievous bodily

harm upon any other j^erson , . . shall be guilty of a misde-

meanour.' The language of sect. 18 and of sect. 20 is different,

and the present conviction is under sect. 20, and not under

sect. 18."

Manisty, J., said : "I will add only a few words, for all has

been said that could be said, but the facts of the case, no doubt,

raise an exceedingly important question, for the man Chappie,

whom the prisoner intended to strike, and who was struck,

with the belt, was standing close b}' the woman, and the belt

bounded off and struck the prosecutrix. It seems to me that

the first and second findings of the jury are quite sufficient to

justify the verdict, for they find that the blow was unlawful

and malicious, and that it wounded the prosecutrix. That

being so, the third finding does not entitle the prisoner to

acquittal. The third finding is that the striking of the prose-

cutrix was jjurely an accident, and so it was in one sense.

The prisoner did not intend to strike her, but in the unlawful

and malicious act of striking Chappie the j)risoner did unlaw-

fully and maliciously wound the prosecutrix, and the third

finding is quite immaterial."

[Melsheimer for the Crown ; H. H. S. Croft for the prisoner.]

The prisoner's counsel in this case relied principally ou the
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authority of K. v. Pembliton (L. E. 2 C. C. E. 119), decided in

1874. In that case the prisoner, in the course of a row in a

Wolverhampton street, hurled a stone at a man, but missed him

and broke a valuable plate-glass window. He was indicted under

sect. 51 of 24 & 25 Vict. c. 97, with " unlawfully and maliciously
"

conmiitting damage, injury, and spoil on property to an amount

exceeding 51., but was acquitted because the jury expressly found

that he never intended to break the window, his only desire being

to hit the people he had been quarrelling with. "Taking this

finding," said Lvish, J., " I cannot say that there was an intent,

either actual or constructive, and ' malicious ' certainly must be

taken to imply an intention, either actual or constructive." In the

leading case, E. v. Pembliton was distinguished, because " there

was no intention to injure any property at all." It was not a case

of attempting to injure one man's property and injuxnng another's,

which would have been wholly different ; and E. v. Hunt (1 M. C. C.

93)—where, in a cutting case, it was held that general malice was

sufficient under the statute without particular malice against the

person cut—was followed.

In E. V. Stopford (11 Cox, C. C. 643), it was held that a man
might be found guilty of wounding a man with intent to do him

grievous bodily harm, altliougli it was found that he had mistaken

him for another person. In E. v. Fretwell (L. & C. 443), the

prisoner had been assaulted and annoyed by several young men,

among whom was the prosecutor. Soon afterwards, while these

young men were standing togetlier in a group of about fifteen

persons, the prisoner drew a pistol from his pocket and fired wildly

among them, not aiming at anyone in particular, but intending to

injure somebody. The prosecutor received some severe shot

wounds in his neck and chin, and it was held that the prisoner

could be properly convicted of shooting at him with intent to do

liim grievous bodily harm.

The case of E. v. Martin (8 Q. B, D. 54 and 14 Cox, C. C. 633),

was one in which the prisoner shortly before the conclusion of tlie

performance at the Leeds Theatre Eoyalon the 30th of April, 1881,

with tiie intention and with the result of causing terror in tlie

minds of persons leaving the theatre, put out the gaslights on

a staircase which a large number of the' people had to descend,

and blocked up the exit with an iron bar. The result was that
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a large portion of the auclieiice were seized with panic, and rushed

wildly down the staircase against the iron bar. Amongst those

seriously injured were two men, named Pybus and Dacey. It

was held that the prisoner could be convicted of iinlawfully and

maliciously inflicting grievous bodily harm upon them.

" The prisoner," said Lord Coleridge, C. J., " must be taken to

have intended the natural consequences of that which he did. He
acted ' unlawfully and maliciously '—not that he had any personal

malice against the particular individuals injured, but in the sense

of doing an unlawful act calculated to injure, and by which others

were in fact injured
;
just as in the case of a man who unlawfully

fires a gun among a crowd, it is murder if one of the crowd is

thereby killed. The prisoner was most properly convicted."

Stephen, J., said :
" I am entirely of the same opinion, but I wisli

to add that the Eecorder seems to have put the case too favourably

for the prisoner, for he put it to the jury to consider whether the

prisoner did the act ' as a mere piece of foolish mischief.' Now
it seems to me, that if the prisoner did that which he did ' as a

mere piece of foolish mischief ' unlawfully and without excuse,

he did it ' wilfully,' that is, ' maliciously,' within the meaning of

the statute. I think it important to notice this, as the word
' malicious ' is capable of being misunderstood."

In R. V. DriscoU (C. & M. 214), the prisoner was indicted for

unlawfully, maliciously, and feloniously assaulting John Sullivan,

and wounding him in and upon the left side of his neck and left

cheek, with intent to do some grievous bodily harm. It appeared

that the prosecutor and the prisoner had some dispute, in the

course of which the prisoner called the prosecutor a liar ; where-

upon the prosecutor clenched his fist and was about to strike him,

but the prisoner's wife interposed and pushed him down, and the

prisoner inflicted on him the injury stated in the indictment. The

prisoner was convicted. In summing up, Coleridge, J., said, " If

one man strikes another a blow, tliat other has a right to defend

himself and to strike a blow in his defence. But he has no right

to revenge himself ; and if, when all the danger is past, he strikes

a blow not necessary for his defence, he commits an assault and a

battery. It is a common error to suppose that one person has

a right to strike another who has struck him, in order to revenge

himself ; and it very often influences people's minds. I have,
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therefore, thought it riglit to state what the law upon the subject

really is."

24 & 25 Vict. c. 100, s. 20, provides that, " Whosoever shall

unlawfully and maliciously wound or inflict any grievous bodily

harm upon any other person, either with or without any weapon

or instrument, shall be guilty of a misdemeanour; " and according

to the construction which, as we see in the leading case, is to be

placed on the word " maliciously," a man acts maliciously when

he wilfully does that which he must know will injure another. All

that is meant by the presumption of malice is that, when a man
commits an unlawful act, unaccompanied by any circumstances

justifying its commission, it is presumed that he has acted advisedly

and wath an intent to produce the natural consequences of such

an act.

In R. ('. Ward (L. E. 1 C. C. R. 356), the prisoner shot at the

prosecutor rather with the intention of frightening him than of

hurting him, and yet was held guilty of unlawful wounding under

14 & 15 Vict. c. 19, s. 5. Vide also R. v. Start, Sessions Paper,

C. C. C, Vol. 69, p. 137 ; R. r. Bolter, Sessions Paper, C. C. C,
Vol. 81, p. 441 ; R. v. Cox, R. & R. C. C. 362 ; R. v. Gray, 7 Cox,

C. C. 326.

The whole question of unlawfully and maliciously inflicting

grievous bodily harm was discussed at great length in the important

case of R. v. Clarence (22 Q. B. D. 23), which was argued before

thirteen Judges. Vide post, p. 277.)

A bdudion.——
R. V. PRINCE. (1875) [52]

[L. R. 2 C. C. R. 154 ; 44 L. J. (M. C.) 122 ; 32 L. T. 700

;

24 W. R. 76 ; 13 Cox, C. C. 138.]

At the Kingston Assizes in 1875, the prisoner was convicted

under 24 & 25 Vict. c. 100, s, 55, of having unlawfully taken

an unmarried girl, under the age of sixteen, out of the posses-

sion and against the will of her father. It was proved that the

prisoner did take the girl, and that she was under sixteen ; but
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that he bond fide believed, and had reasonable ground for

believing, that she was over sixteen. It was held by a Court

of fifteen Judges out of sixteen, Brett, J., being the one dissen-

tient Judge, that the latter fact afforded no defence, and that

the prisoner was rightly convicted.

Bramwell, B., said :
—

" A man was held liable for assaulting a

police officer in the execution of his duty, though he did not

know he was a police officer. Why? Because the act was

wrong in itself. So also, in the case of burglary, could a person

charged claim an acquittal on the ground that he believed it was

past six when he entered ? or, in housebreaking, that he did not

know the place broken into was a house ? Take also the case

of libel, published when the publisher thought the occasion

was privileged, or that he had a defence under Lord Campbell's

Act, but was wrong ; he could not be entitled to be acquitted

because there was no mens rea. Why? Because the act of

publishing written defamation is wrong where there is no law-

ful cause. ... It seems to me impossible to say that where a

person takes a girl out of her father's possession, not knowing

whether she is or is not under sixteen, that he is not guilty

;

and equally impossible when he believes, but erroneously,

that she is old enough for him to do a wrong act with safety."

Denman, J., said :
—

" By taking her, even with her own con-

sent, he must at least have been guilty of aiding and abetting

her in doing an unlawful act—viz., in escaping against the will

of her natural guardian from his natural care and charge. This,

in my opinion, leaves him wholly without lawful excuse or

justification for the act he did, even though he believed that the

girl was eighteen, and therefore unable to allege that what he

had done was not unlawfully done within the meaning of the

clause. In other words, having knowingly done a wrongful

act, viz., in takmg the girl away from the lawful possession of

her father against his will, and in violation of his rights as

guardian by nature, he cannot be heard to say that he thought
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the girl was of an age beyond that limited by the statute for

the offence charged against him. He had wrongfully done the

very thing contemplated by the legislature ; he had wrongfully

and knowingly violated the father's rights against the father's

will. And he cannot set up a legal defence by merely proving

that he thought he was committing a different kind of wrong

from that which in fact he was committing."

[Lilley for the prosecution.]

Although it is no defence that the accused really and reasonably

supposed the girl to be over sixteen, yet it is necessary for the pro-

secution to show that he had good reason for believing her to be

under the lawful care or charge of her father or guardian.

In E. V. Hibbert (11 Cox, C. C. 246; and L. E. 1 C. C. E. 184),

the prisoner met a girl under the age of sixteen years of age in a

street and induced her to go with him to a place at some distance,

where he seduced her and detained her for some hours. He then

took her back to where he met lier, and she returned home to her

father. The Court held that, in the absence of any evidence that

the prisoner knew or had reasons for knowing, or that he believed,

that the girl was under the care of her father at the time, a convic-

tion could not be sustained.

In E. V. Mankletow (Dears. C. C. 159 ; and 6 Cox, C. C. 143), a

girl under sixteen having by persuasion been induced by the

prisoner to leave her father's liouse, and go away with him without

the consent of the father, left her home alone by a preconcerted

arrangement between them and went to a place appointed, where

she was met by the prisoner, and then they went away together to

some distance without the intention of returning ; the Court held,

first, that there was a taking of the girl out of the father's posses-

sion within 9 Geo. IV. c. 31, s. 20, by the prisoner when he met the

girl and went away with her at the appointed place, as up to that

moment she had not absolutely renounced her father's protection

;

secondly, that such taking need not be by force, actual or construc-

tive, and it is immaterial whether the girl consents or not.

A man is not bound to return to her father's custody a girl who,

without any inducement on his part, lias left her home and come to

him. Bramwell, B. : "I am of opinion that if a young woman
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leaves her father's house without any persuasion, inducement, or

blandishment held out to her by a man so that she has got fairly

away from home, and then goes to him, although it may be his

moral duty to return her to her parent's custody, yet his not doing

so is no infringement of this Act of Parliament." (E. v. Olifier,

10 Cox, C. C. 402.)

Purity of motive is no defence to an indictment under sect. 55 of

24 & 25 Vict. c. 100. The intent to marry or carnally know is not

an ingredient of the offence. Thus, in a case tried at Stafford

Assizes in 1872, it appeai-ed that the defendant was a married man
of excellent character, and it was contended for him by his counsel

that, actuated by religious and philanthropic motives, he had taken

the girl from her parents simply to save her from being placed in a

convent. The Court, however, held that, supposing this to be true,

it did not constitute a defence. (R. r. Walter Booth, 12 Cox,

C. C. 231.)

Where a servant girl under sixteen had permission from her

master to go and see her parents from Saturday to Monday night,

and went to see them on the Sunday for a few hours, and then told

them (by previous arrangement with the prisoner) that she was

going back to her employment, instead of which she remained with

the prisoner all night, and did not return to her master's employ-

ment until some days afterwards ; the Court held that the girl was
under the lawful charge of her iiiaster and not of her father at the

time of the alleged offence, and that these facts would not support

a conviction under the statute. (R. v. Miller, 13 Cox, C. C. 179.)

In R. V. Henkers (16 Cox, C. C. 257), it was held that where a

girl, under the age of eighteen, has not been taken against her will

out of the possession of her father or mother or of the person

having the lawful care or charge of her, it is necessary, in order

to convict a person charged with an offence under sect. 7 of 48 &

49 Vict. c. 69, in respect of such girl, to prove that the girl left

such possession in consequence of persuasions, inducements or

blandishments held out to her by the prisoner. Upon an indictment

under 48 & 49 Vict. c. 69, s. 7, for taking or causing to be taken a

girl out of the possession of her father, it was proved that at the

time the alleged offence was committed, the girl was employed as

barmaid at a distance fi'om her father's home. The Court held

that she was under the lawful charge of her employer, and not in
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the possession of her father ; and that, therefore, the prisoner could

not be convicted of the offence with which he was charged.

In E. V. Bailhe (8 Cox, C. C. 238), the prisoner had induced a

young girl under sixteen to go with him to a Eoman Catholic

chapel, where they were married. The child was only away from

home about an hour, and after her return continued to live with

her parents as before, they being quite unaware of the fact of her

marriage, which appears not to have been consummated. It was
held that the prisoner was guilty of abduction, because the effect

of what he had done was to alter the girl's whole relationship to

her father, and to give himself power to take her away whenever

he liked.

Sect. 7 of the Criminal Law Amendment Act, 1885 (48 & 49 Vict,

c. 69), makes it a misdemeanour, punishable, as a maximum, with

two years' imprisonment with hard labour, to abduct an unmarried

girl under eighteen with intent that she should be carnally known

by any man, whether such carnal knowledge is intended to be

with any particular man or generally ; but it is a sufficient defence

to any charge under this section if it shall be made to appear

to the Court or jury that the person so charged had reasonable

cause to believe that the girl was of or above the age of eighteen

years.

It will.be observed that this last point makes a very great dis-

tinction between the two Acts of Parliament, and indictments

under the 7th section of the Criminal Law Amendment Act are

far more frequent than under the 55th section of 24 & 25 Vict.

c. 100, which is now rarely used.

In E. V. Nulano (Sessions Paper, C. C. C, Vol. 107, p. 66), the

indictment charged the taking of a girl out of the possession and

against the will of the mother. It was successfully objected that,

the father being alive, and there being no proof of divorce or

separation, the mother was under coverture, and therefore had no

legal possession of the child.

In E. Jarvis (20 Cox, C. C. 249), it was held that in order to

support a charge of taking an unmarried girl, under the age of six-

teen out of the possession and against the will of her parents or

guardians, it must be shown that the prisoner took some active

step, by persuasion or otherwise, to cause the girl to leave her

home ; and if the suggestion to go away with prisoner came

w. 15
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from the girl only, and he took the merely passive part of

yielding to such a suggestion, he is entitled to be acquitted.

Other cases on this subject are :—E. v. Biswell, 2 Cox, G. C. 279
;

E. V. Kipps, 4 Cox, C. C. 167 ; E. v. Mycock, 12 Cox, C. C. 28

;

E. V. Burrell, 9 Cox, C. C. 368 ; E. v. Ward, Sessions Paper,

C. C C, Vol. 59, p. 172 ; E. v. Downes, Sessions Paper, C. C. C,
Vol. 51, p. 396 ; E. v. Timmins, 8 Cox, C. C. 401 ; E. v. Packer,

16 Cox, C. C. 57.

Stealing Children nnder Fourteen.

[53] R. V. JOHNSON. (1884)

[15 Cox, C. C. 481 ; 50 L. T. 759 ; 48 J. P. 759.]

The prisoner was indicted under 24 & 25 Vict. c. 100, s. 56,

for the unlawful detention of a little girl under fourteen years

of age. The evidence was that she had been in the i)risoner's

service, and was missing. The prisoner had got the mother

of the child to sign a paper containing a supposed consent,

which she must have known the mother could not read, and

which she did not read over to her nor tell her the contents,

but which she afterwards said contained a consent to part

with the child. The prisoner gave different accounts about

what had become of the child, but implying that she had

given her up to some third persons. It was held that she

was rightly convicted, because, whether her stories were all

utterly false, or whether the child was in the actual custody of

some third parties to whom she had wrongfully delivered her,

it was equally true that she had unlawfully detained the child

by fraud.

Grove, J., said :
" The defence set up was that the child had

got into the possession of somebody else ; but that, if true,
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was by the fault of the prisoner, who had told falsehoods

about it ; and, if she fraudulently detained the child from the

mother by placing the c'hild in the custody of someone else,

the child, for this purpose, would still be in her own custody,

and she would be deemed milawfully and fraudulently to

detain her."

"If the prisoner," said Stephen, J., " having got the child,

kept her with the intention of handing her over to someone

else, and did so against the will of the parent, that is a

detention ; and, as she did it by means of falsehoods, the

detention was fraudulent."

[Dickens for the prisoner.]

In arriving at this decision, the Court followed a case of Jones v.

Dowle (9 M. & W. 19), which was an action of detinue for a picture.

The plaintiff had bought it at a sale by auction, but the defendant,

the auctioneer, had delivered it under a supposed contract of sale

to a third party. " Detinue," said Parke, B., " does not lie against

him who never had possession of the chattel, but it does against

him who once had, but has improperly parted with, the possession

of it."

In order to support a conviction under the 56th section, it is not

necessary to prove that the fraud by means of which possession of

the child was obtained was practised upon the child itself. Where,
therefore, a prisoner had been convicted upon an indictment which

charged her with such offence, it having been proved that posses-

sion of the child, which was of the age of eleven weeks, had been

obtained by means of a fraud practised upon its mother, the Court

of Crown Cases Eeserved affirmed the conviction, and dissented

from the dictum of Smith, J., in E. v. Barrett, 15 Cox, C. C. 658

(E. V. Bellis, 17 Cox, C. C. 660.)

Stealing a child under fourteen (sect. 56) is a felony, punishable

with a maximum of seven years' penal servitude ; whereas the

abduction of a girl under sixteen (sect. 55) is only a misdemeanour
and cannot be punished with more than two years' imprisonment,

with hard labour.

15—2
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Abandonment and Exposure of an Infant.

[54] R. V. FALKINGHAM. (1870)

[L. R. 1 C. C. E. 222 ; 39 L. J. (M. C.) 47 ; 21 L. T. 679 ;

18 W. E. 355 ; 11 Cox, C. C. 475.]

Mary Falkingham and Martha Falkingham were indicted

under 24 & 25 Vict. c. 100, s. 27, for that they " did abandon

and expose a certain child then being under the age of two

years, whereby the Ufe of the said child was endangered."

Mary Falkingham, the mother of a child five weeks old,

and Martha Falkingham put the child into a hamper, wrapped

up in a shawl and packed with shavings and cotton wool ; and

Mary Falkingham, with the connivance of Martha Falkingham,

took the hamper to Middlesbrough, about four or five miles

off, to the booking office of the railway station there. She

then j)aid for the carriage of the hamper, and told the clerk to

be very careful of it and to send it to Gisborough by the next

train, w^hich would leave Middlesbrough in ten minutes from

that time. She said nothing as to the contents of the hamper,

which was addressed, " Mr. Carr's, Northoutgate, Gisbro.,

with care, to be delivered immediately," at which address the

father of the child was then living. The hamper was carried

by the ordinary passenger train from Middlesbrough to

Gisborough, leaving Middlesbrough at 7.45 p.m. and arriving

at Gisborough at 8.15 p.m. At 8.40 p.m. the hamper was

delivered at its address. On its being opened it was found to

contain the child alive and packed in the manner before

mentioned, with a j^aper on which was written, " Please take

care of this child, for George Beaumont is the father of it."

The child was taken by the relieving officer, the same evening,

to the union workhouse, where it lived for three weeks after-

wards, and then died from causes not attributable to the
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conduct of the prisoners. It was proved to have been a

delicate child.

On the proof of these facts at the trial, it was objected for

the prisoners that there was no evidence to go to the jury

that the life of the child was endangered, and that there was

no abandonment and no exposure of the child within the

meaning of the statute. The objection was overruled, and

the prisoners were found guilty. On the point being reserved

for the consideration of the fifteen Judges, the conviction was

affirmed.

[No counsel appeared.]

In R. V. White (L. R. 1 C. C. R. 311), the facts were these :

A woman who was living apart from her husband, and who had the

actual custody of their child, under two years of age, brought the

child, on the 19th of October, and left it at the father's door, telling

him she had done so. He knowingly allowed it to remain lying

outside his door, and subsequently in the roadway, from about

7 p.m. till 1 a.m., when it was removed by a constable, the child

then being cold and stiff. It was held that, though the father

bad not had the actual custody and possession of the child, yet,

as he was by law bound to provide for it, his allowing it to remain

where he did was an abandonment and exposure of the child,

whereby its life was endangered, within the meaning of the

statute. " If the child had died," said Blackburn, J., " a jury

might have convicted him of murder.''

The Act of 57 & 58 Vict. c. 41 (the Prevention of Cruelty to

Children Act, 1894), deals with children up to the age of sixteen

years.
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Concealment of Birth.

[55] R. V. BROWN. (1870)

[L. E. 1 C. C. R. 2M ; 39 L. J. (M. C.) 94 ; 22 L. T. 484
;

18 W. R. 792 ; 11 Cox, C. C. 517.]

The prisoner put the dead body of her child over a wall

4J feet high which divided a yard from a field. The yard

was at the back of a public-house, and was used by the

occupiers of that and three other houses. There was no

thoroughfare into or through the yard, and no entrance into

it except by a narrow passage from the street. The j)risoner

did not live in any of the four houses that had the use of the

yard, and she must have passed from the street into the yard

in order to throw the body over the wall. A person looking

over the wall from the yard would see the body, but persons

going through the yard or using it in the ordinary way would

not see the body. The field was a grass field used by a

butcher for grazing. The field had no gate except from the

butcher's yard, and there was no public path through the

field, nor any path in the field that would take anyone within

sight of the body. No persons going into the field in their

ordinary occupation would go near the body or see it, nor

would they see it unless they went up to the part of the wall

where the body lay. A little girl, picking flowers in the field,

went accidentally to the wall and found the body ; it was close

to the wall, as near to it as it could possibly be ; it seemed as

if it had been thrown over the wall; there was blood on the

wall ; the body was lying on its face, at twenty yards from

the gate, naked, with nothing on or over it, nothing to conceal

it but its situation in the field and the wall. The Court of

Crown Cases Reserved affirmed the conviction.
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Bovill, C. J., said :
" The first question is whether there is

any evidence of a ' secret disposition ' of the body within the

statute 24 & 25 Vict. c. 100, s. 60. It seems to me that what

is a secret disposition must depend upon the circumstances of

each particular case. The most complete exposure of th©

body might be a concealment. As, for instance, if the body

were placed in the middle of a moor in the winter, or on the

top of a mountain, or in any other secluded place where the

body would not be likely to be found. There would, in such

a case, be a secret disposition of the body, and the jury must

say, in each case, whether or not the facts show that there has

been such a disj)Osition. In this case, there was abundant

evidence to go to the jury that the body had been disposed of

secretly. The evidence of a secret disposition consisted in

the situation in which the body was placed, and it was a

question for the jury to say whether placing the body in such

a situation was in fact a secret disposition of the body. It is

easy to suggest cases where placing a body in a particular

situation would undoubtedly be evidence of a secret disposi-

tion, as if a body were thrown down from a cliff to the sea-

shore in a secluded place. If, however, the place were very

much frequented, there might be no evidence of a secret

disposition from such an act. There must, no doubt, be an

intent to conceal the body, but here there is no question as to

the intent."

[Eidley for the prosecution.]

By 24 & 25 Vict. c. 100, s. 60, if any woman shall be delivered

of a child, every person who shall, by any secret disposition of the

dead body of the said child, whether such child died before, at, or

after its birth, endeavour to conceal the birth thereof, shall be

guilty of a misdemeanour, and being convicted thereof shall be

liable at the discretion of the Court, to be imprisoned for any

term not exceeding two years, with or without hard labour : pro-

vided that if any person tried for the murder of any child shall be
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acquitted thereof, it shall be lawful for the jury by whose verdict

such person shall be acquitted to find, in case it shall so appear in

evidence, that the child had recently been born, and that such

person did, by some secret disposition of the dead body of such

child, endeavour to conceal the birth thereof, and thereupon the

Court may pass such sentence as if such person had been convicted

upon an indictment for the concealment of the birth. (Former

provision, 9 Geo. IV. c. 31, ss. 14, 31.)

In E. V. Sleep (9 Cox, C. C. 559), it was held by Byles, J., at

Exeter Assizes, that a mother who placed the dead body of her

child in an open box in her bedroom and afterwards, on inquiry

by the doctor, told him where it was, could not be convicted of con-

cealment. "The concealment," said the Judge, "must be by a

secret disposition of the body, and a disposition can only be secret

by placing it where it is not likely to be found. Secrecy is the

essence of the offence. Can you say that an open box in the

prisoner's bedroom is a secret disposition ? It is for you to say,

but in my opinion it is not."

In E. V. Clark (15 Cox, C. C. 171), it was held by Denman, J.

(after consulting Day, J.), that a woman who exposed the naked

and mutilated dead body of her child in a public highway (one of

the back streets of the city), along which many people were

certain to pass and repass, was guilty of a nuisance at common
law.

The expression " delivered of a child " in sect. 60 does not

include delivery of a foetus which has not reached the period at

which it might have been born alive. (E. r. Berriman, 6 Cox,

C. C. 388.) But a fostus not bigger than a man's finger, but

having the shape of a child, is within the statute. (E. v. Colmer,

9 Cox, C. C. 506.)

Although the fact of the mother having placed the dead body of

her newly-born child in an unlocked box is not, of itself, sufficient

evidence of concealment of birth, j-et all the attendant circum-

stances of tlie case must be taken into consideration in order to

determine whether or not an offence has been committed. (E. v.

Cook, 11 Cox, C. C. 542.)

Leaving the dead body of a child in two boxes, closed, but not

locked or fastened, one being placed inside the other, in a bed-

room, but in such a position as to attract the attention of those
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who daily resorted to the room, is not a secret disposition of the

body within 24 & 25 Vict. c. 100, s. 60. (E. v. George, 11 Cox,

C. C. 41.)

To constitute the offence of conceahiient of birth within sect. 60

of the Offences against the Person Act, 1861, there must be a con-

cealment of the fact of the birth, and that concealment must be

carried out by the secret disposition of the dead body. Tlie secret

disposition must be of such a nature that any one coming to the

place where the body is would not be likely to see it. (E. v.

Eosenberg, 70 J. P. 264.)

In E. V. May (10 Cox, C. C. 448), the prisoner, delivered of a

child born alive, endeavoured to conceal the birth thereof, by
depositing the child while alive in a corner of a field, leaving the

infant to die from exposure, which it did, and the dead body was
afterwards found in the corner. The Court of Crown Cases

Eeserved held that she could not be convicted of concealing the

birth of the child under 24 & 25 Vict. c. 100, s. 60, which relates

to the secret disposition of the dead body of a child. Kelly, C. B.,

said :
" The point reserved in this case is really not arguable when

we look at the language of the statutes. The conviction cannot be

sustained, for it is clear that the child was born alive, and

remained alive for a short time ; and as the statute relates only to

the disposal of the dead body of a child, this indictment cannot be

sustained."

Other cases on this subject are :—E. r. Derham, 1 Cox, C. C. 56;

E. V. Waterage, 1 Cox, C. C. 338 ; E. v. Farnham, 1 Cox, C. C.

349 ; E. V. Morris, 2 Cox, C. C. 489 ; E. v. Hughes, 4 Cox, C. C.

447 ; E. V. Goode, 6 Cox, C. C. 318 ; E. v. Gogarty, 7 Cox, C. C.

107 ; E. V. Perry, 6 Cox, C. C. 531 ; E. v. Opie, 8 Cox, C. C. 332
;

E. V. Thompson, Sessions Paper, C. C. C, Vol. 95, p. 236 ; E. v.

Neville, Sessions Paper, C. C. C, Vol. 80, p. 528; E. v.

Nixon, cited in E. v. Clarke, 4 F. & F. 1040, n. ; E. v. Hewitt, 4

F. & F. 1101 ; E. V. Higley, 4 C. & P. 366; E. v. Wilhams, 11 Cox,

C. C. 684 ; E. v. Bate, 11 Cox, C. C. 686.
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Burning and Disposing of Dead Bodies.

[56] R. V. STEPHENSON. (1884)

[13 Q. B. D. 331; 15 Cox, C. C. 679; 53 L. J. (M. C.) 176;

52 L. T. 267 ; 33 W. E. 244.]

The prisoners Elizabeth Stephenson and Ann Stephenson

were tried uj^on an indictment in substance charging them

with having burnt the dead body of an illegitimate infant

child to which the defendant Elizabeth Stephenson had

recently given birth, with intent to prevent the holding of an

inquest upon it. The defendant Elizabeth was on the 17th

of December, 1883, confined of the child in question at the

house of a Mrs. Atkinson, at Cayton, near Scarborough, with

whom it lived until its death on the morning of the 12th of

January following. The dead body was surreptitiously taken

away by the two defendants and burnt, with intent to prevent

the coroner from holding an inquest upon it. The defendant

Ann was the mother of Elizabeth, and they lived together at

Cayton.

The jury convicted the jDrisoners, but certain objections

having been taken by the counsel for the defence, the questions

were reserved, and the Court of Crown Cases Reserved

affirmed the conviction.

"No case that has been referred to," said Grove, J., "is

absolutely in point ; but there are many cases which show

that interference with statutory duties, and the preventing of

their performance, is a misdemeanour in general at the

common law. It is so in cases where statutory provisions are,

as here, for the pubHc benefit, and especially where, as here,

the matter is one concerning life and death. It is most

important to the public that a coroner, who on reasonable
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grounds intends to hold an inquest, should not be prevented

from so doing. ... If it is a crime to bury, a fortiori it is

one to burn a body ; because, if you bury, exhumation is

possible, but if you burn, the body is destroyed and exhuma-

tion is no longer possible. However, here it is enough to say

the coroner had a right to hold the inquest, and the prisoners

were wrong in secretly and intentionally burning the body to

obstruct him in his duty of holding such inquest."

Stephen, J., said: " If a person destroys a dead body, or

removes it to prevent an inquest being held, he is guilty of an

offence if the inquest intended to be held was one that might

lawfully be held. As has been said in the course of the argu-

ment, a man who obstructs an inquest in this Avay takes his

chance of the inquest being one that it was right to hold. It

is an obstruction of an officer of justice, it prevents the doing

of that which the statute authorizes him to do."

Williams, J., said :
" It is quite clear to me that a hand fide

belief in information from reliable sources, which, if true,

renders it a coroner's duty to hold an inquest, suffices to give

the coroner jurisdiction. The next question reserved is,

whether obstruction of the the coroner in this duty of his is,

under such circumstances, a misdemeanour ; and to that I

answer, it most clearly is."

Mathew, J., said : "It is clear, I think, that the coroner

must act upon information of other persons, and must hold

his inquest, if he believes honestly, and has reasonable

grounds for believing, that that information is such as to call

for an inquest. It will never do to allow other persons to

decide for themselves whether they will permit an inquest to

be held or not."

Hawkins, J., said :
" If a coroner has information which, if

true, makes it his duty to hold an inquest, and he bond fide

believes that information, he must, I think, hold such inquest.

Jurisdiction does not depend on actual facts. Jurisdiction to
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inquire cannot depend upon the actual result of the inquiry.

Destroying the body was to make it impossible to hold the

inquest, inquests being held upon the body. I am clearly of

opinion that the defendants committed the offence charged in

making it, as they did, impossible to hold the inquest, and that

the conviction must certainly be affirmed."

[Meek for the Crown ; Stuart Wortley and H. G. Taylor for

the defendants.]

In connection w^ith the leading case, and the law relating thereto,

the reader should refer to Mr. Justice Stephen's charge to the

grand jury in E. v. Price (12 Q. B. D. 247 and 15 Cox, C. C. 389),

where the prisoner was charged wdth attempting to burn the body

of his child instead of burying it, and with attempting to burn the

body with intent to prevent the holding of an inquest upon it.

The learned Judge said :
" With respect to the prevention of the

inquest the law^ is, that it is a misdemeanour to prevent the holding

of an inquest which ought to be held by disposing of the body. It

is essential to this offence that the inquest which it is prepared to

hold is one which ought to be held. . . . After full consideration

I am of opinion that a person who burns instead of burying a dead

body does not commit a criminal act unless he does it in such a

manner as to amount to a public nuisance at common law."

In E. V. Byers (71 J. P. 205) the prisoner was indicted under

sect. 8, sub-sect. 3 of the Cremation Act, 1902(2 Edw. VII. c. 8),

for having, with intent to conceal the commission of certain

specified offences, procured the cremation of certain dead bodies.

It appeared that the prisoner burnt certain dead bodies of children

in a stove in her own house. It was held that that was not

evidence to go to the jury of having " procured the cremation of

any body " within the meaning of the sub-section in question.

Certain counts of the indictment in the same case charged the

prisoner, Jessie Byers, with having unlawfully, wrongfully, and

wilfully omitted and neglected to bmy or cause to be buried dead

bodies, whereby and by reason of the decomposition of the dead

bodies whilst in her care and custody, and whilst remaining

unburied in her dwelling-house, " divers noxious, injurious and

unwholesome smells and stenches did arise and issue from the
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said dead bodies and thereby the air was greatly infected and

corrupted and was rendei'ed and became for several days offensive,

unwholesome, injurious and dangerous to health, to the great

damage and common nuisance of such of the liege subjects of

our Lord the King as inhabited in the said house . . . aforesaid

to the evil example of all others in like case offending and against

the peace, &c., &c." The Court held that these counts were bad,

as they did not allege a nuisance to the public, but only a nuisance

to certain persons dwelling in a private dwelling-house.

It is a misdemeanour at common law to remove without lawful

authority a corpse from a grave, whether in a churchyard or in

the burial ground of a congregation of Protestant dissenters ; and

it is no defence to such a charge that the motives of the defendant

were pious and laudable. (R. v. Sharpe, D. & B. 160 ; vide also

E. V. Feist, 8 Cox, C. C. 18.)

The leaving unburied the corpse of a person for whom the

defendant is bound to provide Christian burial, as a wife or child,

is also an indictable misdemeanour if his ability to provide such

burial can be shown.

A parent who has not the means of providing burial for the body

of his deceased child is not liable to be indicted for a misdemeanour

in not providing for its burial, even though a nuisance is occasioned

by allowing the body to remain unburied, and although the poor

law authorities of the union have offered him money to defray the

expcDses of burial, by way of loan, as he is not bound under such

circumstances to contract a debt. (E. v. Vann, 2 Den. C. C.

325.)

As to disinterring and removing human remains from an

unconsecrated burial ground, vide E. v. Jacobson, 14 Cox, C. C
522.

Taking up dead bodies, even though for the purpose of

dissection, is an indictable offence. (E. v. Lynn, 2 T. E. 733.)

It is an indictable offence against decency to take a person's

dead body with intent to sell or dispose of it for gain and profit.

(E. V. Gilles, E. & E. C. C. 366.)
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Public Indecency,

[67] R. V. CRUNDEN. (1809)

[2 Camp. 89.]

It is an indictable offence for a man to undress himself on

the beach and to bathe in the sea near inhabited houses from

^vhich he may be distinctly seen, although these houses may
have been recently erected, and till then it may have been

usual for men to bathe in great numbers at the place in

question.

"I can entertain no doubt," said M'Donald, C. B,, "that

the defendant, by exposing his naked person on the occasion

alluded to, was guilty of a misdemeanour. The law will not

tolerate such an exhibition. Whatever his intention might

be, the necessary tendency of his conduct was to outrage

decency and to corruj^t the public morals. Xor is it any

justification that bathing at this spot might a few years ago

be innocent. For anything that I know, a man might a few

vears ago have harmlessly danced naked in the fields beyond

Montague House ; but it will scarcely be said by the learned

counsel for the defendant that anyone might now do so with

impunity in Eussell Square. Whatever place becomes the

habitation of civilized men, there the laws of decency must be

enforced."

[Shepherd, Serjt., and Gurney for the Crown ; Marryat for

the prisoner.]

This case has special right to rank as a " leading " case, because,

as the Court remarked, it was " the first prosecution of the sort in

modern times." The reporter, in a footnote, says :
" The only case

resembling this to be found in the books is R. v. Sir Charles Sedley,

1 Keb. 620."
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The.principle of the leading case is that whatever openly out-

rages decency, and is injurious to public morals, is a misdemeanour

at common law. If, on the other hand, the indecency is committed

in secret, and is only calculated to injure the morals of an

individual, it is not indictable unless by statute, as, for instance,

under the 11th section of the Criminal Law Amendment x\ct, 1885.

An indecent exposure, though in a place of public resort, if visible

only by one person, is not indictable as a common nuisance. (E.

V. Watson, 2 Cox, C. C. 376 ; E. v. Webb, 3 Cox, C. C. 183.)

A " public place " does not mean a public highway, but simply

a place which is open to the view of people generally, even although

it may not be visible from any highway. See E. v. Thallman (L.

& C. 326), where the prisoner indecently exposed himself on the

roof of a house in Albemarle Street, Piccadilly, with the object of

exciting some female servants in a house opposite. " Surely,"

said Martin, B., " if the people in twenty or thirty houses round

could see it, it is a sufficiently public place."

In E. V. Wellard (14 Q. B. D. 63; and 15 Cox, C. C. 559), the

prisoner was convicted of indecently exposing his person to divers

subjects of the Queen in a certain public place, upon evidence show-

ing that the place in question was out of sight of the public footpath,

but was a place to which the prisoner had gone with several little

girls, though without any legal right to go there, and was a place

to which persons were in the habit of going without having any

legal right so to do, and that persons so going were never in any

way hindered or interfered with. The Court of Crown Cases

Eeserved held that the conviction was correct, and that the jury

were justified in finding that the place was public. Semhle, that

the offence may be indictable if committed before divers subjects

of the realm, even if the place be not public.

Grove, J., said :
" A public place is one where the public go, no

matter whether they have a right to go or not. The right is not

the question. Many shows are exhibited to the public on private

property, yet they are frequented by the public—the public go

there."

Huddleston, B., said :
" The beach at Brighton is not public

property, yet an exposure there is punishable."

In E. V. Saunders (1 Q. B. D. 15, and 13 Cox, C. C. 116), the

defendants, who were travelling showmen, were held to have
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committed an indictable oifence by keeping a booth on Epsom
Downs during the summer races, for the purpose of an indecent

exhibition, which anybody who paid was allowed to see. It was
also proved that indecent language was used by the prisoners inside

the booth, and outside in order to induce people to go into the

booth. In R. v. Grey (4 F. & F. 73), a herbalist, who had exhibited

in his shop window in the High Street, at Chatham, a picture of

a man naked to the waist, and covered with eruptive sores, so as

to constitute an offensive and disgusting exhibition, was held guilty

of a nuisance, although there was nothing immoral or indecent in

the picture, and his motive was innocent. " There is no doubt,"

said Willes, J., " the exhibition of the picture on a highway is a

nuisance. It is so disgusting that it is calculated to turn the

stomach." (See also R. v. Clark, 15 Cox, C. C. 171.)

It is to be observed that the indecent exposure of the person

may sometimes he punished summarily as well as on indictment.

The 4th section of 5 Geo. IV. c. 83, treats " every person wilfully,

openh', lewdly, and obscenely exposing his person in any street,

road, or public highway, or in the view thereof, or in any place of

public resort, with intent to insult any female," as a rogue and

vagabond, and gives a bench of magistrates power to send him to

prison for three months with hard labour. If a man who has

been convicted of the above offence under the above section repeats

the act of indecency, he becomes an incorrigible rogue, and the

Quarter Sessions have power not only to send him to prison, but

to have him whipped.

By sect. 2 of the Criminal Law Amendment Act, 1880 (43 & 44

Vict. c. 45), it is enacted that it shall be no defence to a charge or

indictment for an indecent assault on a young person under the

age of thirteen to prove that he or she consented to the act of

indecency.

By sect. 11 of the Criminal Law Amendment Act, 1885, " any

male person who . . . procures . . . the commission by any male

person of any act of gross indecency with another male person

shall be guilty of a misdemeanour." It was held, in E. v. Jones

and Bowerbank, [1896] 1 Q. B. 4 ; 18 Cox, C. C. 207), that where

the prisoner had procured the commission by another male person

of an act of indecency with the prisoner himself, the offence was

complete.
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Other cases are :—E. v. Martin, 12 Cox, C. C. 204 ; R. v. Orchard,

3 Cox, C. C. 248 ; R. v. Harris and Cocks, L. E. 1 C. C. R. 282,

and 11 Cox, C. C. 659 ; R. v. Hohnes, Dearsley, C. C. 207 ; E. i;.

Farrell, 9 Cox, C. C. 446 ; E. v. ElHott, Leigh & Cave, 103 ; E. v.

Eeed, 12 Cox, C. C. 1.

Unnatural Offences.

R. V. JELLYMAN. (1838) [58]

[8 C. & P. 604.]

The prisoner was indicted for having committed an

unnatural offence with his own wife.

Patteson, J., who tried the case, said : "There was a case

of this kind which I had the misfortune to try, and it there

appeared that the wife consented. If that had heen so here,

the prisoner must have been acquitted ; for although consent

or non-consent is not material to the offence, yet, as the wife,

if she consented, would be an accomplice, she would require

confirmation, and so it would be with a party consenting to an

offence of this kind, whether man or woman."

[Curwood for the prosecution ; Greaves for the prisoner.]

The minimum punishment for the full offence of sodomy, or

bestiality, was formerly ten years' penal servitude, but that is now
altered by 54 & 55 Yict. c. 69.

Sect. 11 of 48 & 49 Vict. c. 69 (the Criminal Law Amendment
Act, 1885) enacts that any male person who, in public or private,

commits, or is a party to the commission, or procures, or attempts

to procure, tlie commission by any male person of any act of gross

indecency with another male person, shall be guilty of a mis-

demeanour, and being convicted thereof shall be liable, at the

discretion of the Court, to l)e imprisoned for any term not exceeding

two years, with or witliout hard labour.

w. 16
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Before this Act was passed, a large number of persons who had

committed acts of gross indecency, and were indicted for inciting to

sodomy, were acquitted througli the evidence not being sufficiently

strong to warrant a verdict of Guilty. It will also be observed that

this section of the Act will meet cases where men have been guilty

of filthy practices together, but not with sufficient publicity to

warrant a conviction for indecent exposure in a public place.

If the evidence is not sufficiently strong to warrant a conviction

for the full offence of sodomy or bestiality, the prisoner may be

convicted of an attempt, and is in that case liable to ten years' penal

servitude.

The crime is complete if the jury is satisfied that penetration

took place. (E. v. Reekspear, 1 Moo. C. C. 342 ; R. v. Cozens,

6 C. & P. 351.)

To constitute the offence of sodomy, the act must be in that part

where sodomy is usually committed, for the act in a child's mouth

does not constitute the offence. (R. v. Jacobs, R. tt; R. C. C. 331.)

An indictment for l^estiality, which describes the animal as a

certain animal called a bitch, is sufficiently certain, although the

females of foxes and some other animals are called bitches as well

as the female of the dog. (R. v. Allen, 1 C. & K. 495.)

In R. V. Brown (24 Q. B. D. 357), the Court of Crown Cases

Reserved held that domestic fowls are animals within the meaning

of 24 & 25 Vict. c. 100, s. 61, and therefore an attempt to commit

an unnatural offence witli such fowls is indictable under that

section. (Vide ante, p. 27.)

As to attempt to commit an unnatural offence, and evidence of

a child not on oath, vide R. v. Beer, 62 J. P. 120.

As to conspiracy to commit an unnatural crime, cide R. v.

Boulton and others, 12 Cox, C. C. 87.
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Keeping a Disorderly House.

R. V. RICE AND WILTON. (1866) [69]

[L. E. 1 C. C. R. 21 ; 10 Cox, C. C. 155 ; 35 L. J. (M. C.) 93.]

The defendants were tried upon an indictment which stated

that they " unlawfully did keep and maintain a certain

common ill-governed and disorderly house, and in the said

house, for the lucre and gain of them, the said Peter Eice and

Mary Wilton, certain persons, as well men as women, of evil

name and fame, and of dishonest conversation, then and there

unlawfully and wilfully did cause and jDrocure to frequent

and come together ; and the said men and women, in the

house of them, the said Peter Eice and Mary Wilton, at

unlawful times, as well in the night as in the day, then and

there to he and remain, drinking, tippling, whoring, and

misbehaving themselves, unlawfully and wilfully did j)ermit,

and yet do permit, to the great damage and common nuisance

of all the liege subjects of our said Lady the Queen there

inhabiting, being, residing, and passing, to the evil example of

all others in like case offending, against the peace, &c."

It was proved that the prisoners acted as master and

mistress of a house at Chester ; that the house was frequented

by prostitutes, who were constantly in the habit of bringing

men there for the purposes of prostitution ; and this was

done with the knowledge and assent of the defendants. It

was further i^roved that when a prostitute brought a man to

the house for such purpose, such prostitute and man were

allowed by the prisoners to have the use of a bedroom in the

house, either for a whole night or for a shorter period ; that,

when such prostitute and man occupied the room for a whole

night, the sum of 5.s'. was charged by the defendants, and paid

IG—

2
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by the prostitute or man to the defendants for the use of the

room ; but that, when occupied for a shorter period, the sum
of 2s. 6(7. was charged by and paid to them. There was no

evidence that any indecency or disorderly conduct was per-

ceptible from the exterior of the house. It was held that they

were guilty of keeping a disorderly house.

[No counsel appeared.]

The keeping of a bawdy-house is a common nuisance, both on
the gTound of its corrupting public morals, and of its endangering

the public peace by drawing together dissolute persons. Though
the charge in the indictment is general, yet evidence may be given

of particular facts, and of the particular time of these facts. It is

not necessary to prove who frequents the house, which in many
cases it might be impossible to do ; but if unknown persons are

proved to have been there, conducting themselves in a disorderly

manner, it will maintain the indictment.

25 Geo. II. c. 36 (Disorderly Houses Act, 1751), s. 2, is as

follows :
" And whereas the multitude of places of entertainment

for the lower sort of people is another great cause of thefts and

rol:)beries, as they are thereby tempted to spend their substance in

riotous pleasures, and in consequence are put on unlawful methods
of supplying their wants and renewing their pleasures ; in order,

therefore, to prevent the said temptation to thefts and robberies,

and to correct as far as may be the habit of idleness which is

becoming general over the w'hole kingdom, and is productive of

much mischief and inconvenience, be it enacted by the aforesaid

authority that

:

From and after the 1st day of December, 1752, any house, room,

garden, or other place kept for public dancing, music or other

entertainment of the like kind in the cities of London and West-

minster, or within tw^enty miles thereof, [except in the administra-

tive county of Middlesex, 56 & 57 Vict. c. 15] without a licence,

&c., shall be deemed a disorderly house or place.''

The proceedings in prosecutions against bawdy-houses are facili-

tated by this statute, the 5th section of which promises the

prosecutors (being " two inhabitants of any parish or place, paying

scot and bearing lot therein ") a substantial rew^ard on obtaining a
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conviction;—"and in case such person shall be convicted of such

offence, the overseers of the poor of such parish or place shall

forthwith pay the sum of ten pounds to each of such inhabitants

;

and in case such overseers shall neglect or refuse to pay . . . upon

demand the said sum of ten pounds, such overseers, and each of

them, shall forfeit to the person entitled to the same double the

sum so refused or neglected to be paid." The inhabitants, how-

ever, if they want to get their 10/. each, must be careful to comply

with the conditions not only of this section, but also of sect. 7 of

58 Geo. III., c. 70. See also sect. 13 of 48 & 49 Vict. c. 69 (the

Criminal Law Amendment Act, 1885), which authorizes summary

proceedings against brothel keepers, whether managers, assistants,

tenants, occupiers, landlords, or agents. Even on a first conviction

a defendant may, under this section, be sent to prison for three

months with hard labour, and without the option of a fine.

The 10th section of the Act just referred to authorizes a justice

of the peace to issue a search warrant in any case where there is

"reasonable cause to suspect" that a girl is being "unlawfully

detained for immoral purposes by any person in any place witliin

the jurisdiction of such justice." It has been held that this section

vests in the justice a judicial as well as a ministerial function, so

as to protect a bond fide applicant against an action for malicious

prosecution.

In trials for this offence, it is necessary to prove that the house

in question, or a room or rooms in it, were let out for purposes of

[)rostitution. And if a lodger lets her apartment for the purpose

of indiscriminate prostitution, it is as much a bawdy-house as if

she held the wliole house. It must also be proved that the defen-

dants acted or behaved as master or mistress, or as the persons

having the care, government, or management of the house in

question ; which is sufficient evidence that the defendants kept

the house. If a weekly tenant of a house uses it as a l^rothel, and

the landlord receives no additional rent by reason of its inmaoral

occupation, the latter cannot be convicted of keeping a brothel

merely because, having notice of the nature of tlie occupation, he

does not give the tenant notice to quit ; nor would the landlord be

liable to be so convicted even if at the time he let the house he

knew that it was to be used as a brothel, and, by reason of its

occupation as such, received an additional rent. It is also necessary
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to prove that the house is situate in the parish mentioned in the

indictment, for this being matter of local description, it must be

proved as laid, unless amended. The 6th section of the Criminal

Law Amendment Act, 1885, deals with a householder, &c.,

permitting the defilement of a young girl on his premises.

In E. v. Webster (16 Q. B. D. 134, and 15 Cox, C. C. 775) the

prisoner was convicted under this section of the Act of knowingly

suffering a girl under sixteen to be on premises for the purpose

mentioned in the section. The girl in question was the prisoner's

daughter, and the premises in respect of which the charge was

made were her home, where she resided with the prisoner. The

Court of Crown Cases Eeserved held that, notwithstanding the

above-mentioned circumstances, the conviction was good.

Lord Coleridge, C. J., said: "Those acquainted wdth the

administration of our criminal law know that, unfortunately, the

relation of the parent to the child is in many cases most grievously

abused in respect to matters within the scope of the Act. It

seems to me unreasonable to suppose that this Act was passed

without regard to facts well known to those having to administer

the criminal law, and that a class of persons who in many cases

are likely to come wdthin its purview were intended to be

omitted from its provisions."

In Singleton v. Ellison
( [1895] 1 Q. B. 607, and 18 Cox, C. C. 79)

a woman occupied a house frequented by day and night by a

number of men for the purpose of committing fornication with

her. No other woman lived in the house, or frequented it for

purposes of prostitution. Tlie Court held that she had not

committed the offence of "keeping a brothel" within the

meaning of the Criminal Law Amendment Act, 1885, s. 13, sub-s. 1.

Wills, J., said :
" A brothel is the same thing as a ' bawdy-house

'

—a term which has a well-known meaning as used by lawyers

and in Acts of Parliament. In its legal acceptation it applies to a

place resorted to by persons of both sexes for the purpose of

prostitution. It is certainly not applicable to the state of things

described by the magistrates in this case, where one woman
receives a number of men."

In Durose r. Wilson (71 J. P. 263), the appellant was employed

by the owner as the porter-in-charge of a block of eighteen flats,

among the tenants of which were twelve women who were in the
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habit of bringing men to them for the purpose of prostitution.

The appellant knew the purpose for which the women used the

premises, and was convicted under sect. 13 (3) of the Criminal Law

Amendment Act, 1885, of being wilfully a party to the continued

use of the premises or part thereof as a brothel. The Court held

that as it was open to the magistrate upon the evidence to find

that it was not a case of each single flat being used for prostitution

by the woman who was the tenant of it, but of the building as a

whole being used as a brothel, the conviction was right.

Lord Alverstone, C. J., said: -'But for the fact that there is a

distinct finding by the magistrate on a question of fact, I am not

prepared to say that I should have affirmed the conviction. ,
I do

not wish to be thought to doubt the correctness of the judgment

in Singleton f. Ellison ([1895] 1 Q. B. 607). 1 think that if a

summons is taken out against a woman who lives in a house and

uses it for prostitution, and no other woman is living in the house or

freqvienting it for purposes of prostitution, she does not commit the

offence of keeping a brothel within sect. 13 (1) of the Criminal Law
Amendment Act, 1885 ; but that is not the case we have before us.

This is a summons against the agent of the landlord for being

wilfully a party to the continued use of the premises, or a part

thereof, as a brothel. Paragraph 6 of the case states that there

was no evidence to shew which flat was occupied by which

woman, nor whether there were other tenants as well as the said

women, nor was it proved that any one flat was used by more than

one woman. 1 understand that to mean that in view of the nature

of the structure, though the twelve flats in question were separate

houses for some purposes, the magistrate came to the conclusion

that in fact this nest of rooms was really used as a brothel.

Section 13 of the Criminal Law Amendment Act, 1885, does not

mention specially single houses or flats, and the word ' premises

'

in sect. 13 (3) may involve more or less than one house. The ques-

tion is whether there is evidence on which the magistrate could

come to the conclusion of fact ab which he arrived. The appellant

did not collect the rents, but it was part of his duty to evict

imdesirable tenants, including women who used the premises for

promiscuous prostitution. I understand tliat to mean not the

mere fact that women were leading an immoral life, but that the

premises were used for visitation by men and women who came
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there and might he said to be carrying on prostitution or im-

morahty. . . . The appellant did not know to what flat the

couples went, but after midnight he let them in at the street door,

and when they left he called cabs for them and received tips from

the men. It is perfectly consistent with this that one woman
lent the key of her flat to another to take a man in, even though

she did not reside there. The case seems to be very different from

Singleton v. Ellison
(
[1895] 1 Q. B. 607), and while I feel myself

bound to follow that case, 1 am not prepared to say that the

magistrate has come to a wrong conclusion when he has found

that this group of twelve tenements under the control of the

proprietor was in fact being used as a brothel. This is not the

case of the individual immoral person, but the case of a person

who, according to the statute, may be convicted if he has 'been

wilfully a party to this user of the premises."

The offence of keeping a disorderly house comes within the

Vexatious Indictments Act (22 & 23 Vict. c. 17).

Cases on the responsibility of the owner of a house which is

used as a brothel are E. v. Barrett, 9 Cox, C. C. 255, and R. r.

Stannard, 9 Cox, C. C. 405.

A bortion—A dministering Noxious Thing.

[60] R. V. CRAMP. (1880)

[14 Cox, C. C. 390, 401 ; 5 Q. B. D. 307 ; 49 L. J. (M. C.) 44

;

42 L. T. 442 ; 28 W. R. 701 ; 44 J. P. 411.]

The prisoner was indicted at Maidstone Assizes under

24 & 25 Vict. c. 100, s. 58, for feloniously causing one Ellen

Verrall to take certain noxious things with intent to procure

her miscarriage. The first count charged that he feloniously

caused her to take an excessive quantity of oil of juniper with

that intent, the same being a noxious thing within the statute.

A second count charged that he feloniously caused her to take

an excessive quantity of Epsom salts with the same intent.



ABORTION—ADMINISTERING NOXIOUS THING. 249

A third count charged that he caused her to take a noxious

thing unknown, &c.

The prisoner had become intimate with the young woman
in question, and about three weeks after the act of inter-

course she told him that she was not unwell (i.e., not men-

struating as usual). He suggested some gin and water, and,

as that had no effect, he gave her an ounce bottle full of oil of

junij)er, with intent to procure her miscarriage, and told her

to take it in two doses, half at a time. She took half of it at

one dose, and it caused her violent sickness. The bottle con-

tained from 500 to 600 drops of oil of juniper. Oil of juniper

is used as a diuretic in small quantities, from five to twenty

drops ; but when as much as half an ounce is taken it acts

as an irritant, and produces violent purging and vomiting,

which would have a tendency to ^jrocure miscarriage. He
then gave her two ounces of Epsom salts, telling her to take

them, which she did, and afterw'ards some pills, admitted to

be innoxious, and intended to promote menstruation. Two

months later, she, then being clearly pregnant, told her

father, and gave him the bottle and the box of pills, and he

had an interview with the prisoner and pressed him to marry

her, and on his hesitating said to him, " I have here those

things which you gave my daughter to produce abortion,"

which the prisoner, he said, did not deny. This was held to

be some corroborative evidence, even assuming the woman to

be in the j^osition of an accomplice requiring corroboration.

On the prisoner being convicted, and the question being

reserved as to whether or not there was evidence that the

half-ounce of oil of juniper taken by the prosecutrix was a

noxious thing within the meaning of sect. 58 of 24 & 25 Vict,

c. 100, the Court of Crown Cases lieserved held that the

causing to be taken as much as was taken in this case was the

causing a '" noxious thing " to be taken within the meaning of

the statute; and that a thing may be a "noxious thing"
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within the statute if when taken in a large quantity it proves

injurious, although when taken in a small quantity- it is

beneficial.

Lord Coleridge, C. J., said :
" I am of opinion that the con-

viction should be affirmed. The material words of the statute

24 & 25 Vict. c. 100, s. 58, are :
' Whosoever, with intent to

procure the miscarriage of any woman, whether she be or be

not with child, shall unlawfully administer to her, or cause to

be taken by her, anj- poison or other noxious thing,' shall be

guilt}^ of felony. In this case the prisoner caused to be taken

by the woman a quantity of oil of juniper, with intent to pro-

cure miscarriage, a quantity which did cause violent sickness,

and which, if the whole supj)lied had been taken, might have

done more injury. The question is, whether he was guilty of

administering a poison or other noxious thing with intent to

procure miscarriage within the meaning of the statute. The

intent was proved, and it was further proved that oil of juniper

is noxious when administered in the quantity proved to have

been taken in this case. Then why was there not the

administration of a noxious thing ? It was said that ' noxious

thing ' in the statute means some kind of poison, and probably

that is so. But what is a poison ? It is something which,

when administered, is injurious to health or life. There is

hardly any active drug which, taken in large quantities, may

not be so, and, on the other hand, there is hardl}' any poison

which may not in small quantities be useful and salutary. It

is therefore in each case a question of the quantity and the

circumstances under which the drug is administered. It is

in each case a question for the jury whether the thing,

administered as it was under the circumstances, is a ' noxious

thing.' Here the thing as administered was proved to be

noxious, and the intent was proved to be criminal. The

ingredients of the offence were therefore established. None of

the cases cited touch the question. In E. r. Isaacs the drug

i
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was not shown to be capable of doing harm. In R. r. Perry

the quantity administered was so small as to be innocuous,

and in R. r. Hennah the thing taken was not noxious in the

quantity administered. We are not precluded, therefore,

by authority from holding, on principle and good sense, that

if a person causes to be taken, with intent to produce mis-

carriage, something which in the way it is administered is

noxious, he causes a noxious thing to be taken. The conviction

will therefore be affirmed."

[A. B. Kelly for the prosecution ; I). Kingsford and Mead

for the prisoner.]

In K. r. Hennah (13 Cox, C. C. 547) the prisoner was charged,

under 24 & 25 Vict. c. 100, s. 24, with unlawfully and maliciously

administering to a woman named Howe " a poison," to wit, " a

certain destructive or noxious thing," csdledcantharides, with intent

to injure, aggrieve, or annoy. It was proved by the medical

authorities that cantharides (otherwise called Spanish fly), when
administered in small quantities, is incapable of producing any

effect, although twenty-four grains would kih a man. The prisoner

had only given the prosecutrix one or two grains, and such a small

quantity could not possibly have done her any harm. On these

facts the prisoner was held entitled to his acquittal.

" What is important to the present case," said Cockburn, C. J.,

" is that the quantity administered was incapable of producing any

effect. The statute makes it an offence to administer, although

not with the intention of taking life or of doing any serious bodily

harm, any noxious thing with intent to cause injury or annoyance.

But unless the thing is a noxious thing in the quantity administered,

it seems exceedingly difficult to say logically there has been a

noxious thing administered. The tiling is not noxious in the form

in wliicli it has been taken ; it is not noxious in the degree or

quantity in which it has l^een given and taken. We think, there-

fore, the indictment will not hold."

In E. V. Perry (2 Cox, C. C. 223) tlie facts were, that the prisoner

came to the prosecutrix, who was then pregnant with a child, sub-

sequently born alive, and of which she alleged him to be the father,

and the prisoner gave her two powders, with directions to take one
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on each of two successive nights, with a pint of a decoction called

featherfew, and that the prisoner then stated that the effect would

1)6 to cause miscarriage. The prosecutrix took one of the powders

accordingly, with the featherfew, which brought on violent sick-

ness ; the other powder she did not take, but put it on one side,

and it had since been analysed. At the time of taking the powder

the prosecutrix was tw^o or three months gone with child. The

prisoner i;pon two or three subsequent occasions brought her other

medicines to take for the same purpose, some of which she did and

some of which she did not take. The medical evidence showed that

the powder was a mixture of savin and fennigreek. The latter

would scarcely produce any effect at all, and savin, in that quantity,

might produce a little disturbance in the stomach for the time, but

would do no further injury. The Court held that the quantity of

savin was not a " noxious thing" within 7 Will. IV. and 1 Vict.

c. 85, s. 6.

In E. V. Hollis (12 Cox, C. C. 463) the Court of Crown Cases

Eeserved held that if the drug administered produces miscarriage,

although there is no other evidence of its nature, this is sufficient

evidence of its being a " noxious thing."

In E. V. Wilson (7 Cox, C. C. 190) the Court of Crown Cases

Eeserved held that if A. procures poison and delivers it to B., both

intending that B. should take it for the purpose of procuring

abortion, and B. afterwards takes it with that intent in the absence

of A., A. maybe convicted under 7 Will. IV. and 1 Vict. c. 85, s. 6.

In E. p. Farrow (Dears. & B. C. C. 164) the prisoner, in conver-

sation with a woman who was pregnant, told her that he knew of

something that would get rid of her child. On being asked what

it was, he said it was savin. He afterwards brought the woman
some savin, and gave her directions how to take it. She took the

savin accordingly, and the prisoner called from time to time to

inquire the effect. The prisoner also made up into pills a drug

which the woman had obtained at his request. After taking the

savin and the pills, the woman became and continued very ill till

she was confined. This was held to be a causing to be taken within

7 Will. IV. and 1 Vict. c. 85, s. 6.

In E. V. Whitchurch (24 Q. B. D. 420 ; 16 Cox, C. C. 743) it was
held that a woman who, believing herself to be with child, but not

being with child, conspires with other pex'sons to administer drugs



ABORTION—SUPPLYING NOXIOUS THING. 253

to herself, or to use instruments on herself, with intent to procure

abortion, is liable to be convicted of conspiracy to procure abortion.

Lord Coleridge, C. J., said :
" The question arises on an indict-

ment charging the woman, who, we must take it, was not in fact

with child, with conspiring witli others to procure abortion on

herself. There might have been something to be said if the

indictment had been for an attempt to procure abortion, for in that

case the words of the section would not apply."

Vide also E. v. Brown, 63 J. P. 790.

As to evidence of other administerings in order to prove intent,

ride E. v. Calder, 1 Cox, C. C. 348.

As to evidence of using instruments, and words spoken on other

occasions in order to prove intent, vide E. r. Bond, [1906] 2 K. B.

389, aiite, p. 8.

Abortion—Supplying Noxious Thing.

R. V. HILLMAN. (1863) [61]

[L. & C. 343 ; 9 Cox, C. C. 386 ; 33 L. J. (M. C.) 60 ; 9 L. T. 518

;

12 W. E. 111.]

The prisoner was indicted under 24 & 25 Vict. c. 100, s. 59,

for unlawfully supplying and procuring a certain poison or

noxious thing called savin, knowing that the same was intended

to be unlawfully used or employed by one Sarah Carter to

procure the miscarriage of the said Sarah Carter. Upon the

trial it was contended by the counsel for the defendant that

there was no case against the defendant, because, amongst

other ol)jections, it was necessary that the defendant should

know that the poison or noxious thing was intended to

be unlawfully used or employed with intent to procure the

miscarriage of the woman ; whereas it was not so intended,

except by the defendant himself, to be used at all.

The jury found that the prosecutrix did not intend to take

the substance in question, nor did any other person, except
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only the defendant himself, intend that she should take it,

but convicted the prisoner; and on the question being reserved,

the conviction was affirmed.

Erie, C. J., said :
" The question is, whether or not the

intention of any other person besides the defendant himself,

that the poison or noxious thing should be used to procure a

miscarriage, is necessary to constitute the offence charged

under the 24 & 25 Yict. c. 100, s. 59. We are all of opinion

that that question must be answered in the negative. The

statute is directed against the supplying or procuring of poison

or noxious things for the purpose of procuring abortion, with

the intention that they shall be so employed, and knowing

that it is intended that they shall be so employed. The

defendant knew what his own intention was, and that was

that the substance procured b}' him should be employed with

intent to procure miscarriage. The case is therefore within

the words of the Act. We confine our judgment to the

question submitted to us. The conviction will therefore be

affirmed."

[T. W. Saunders for the prisoner.]

By 24 Sc 25 Vict. c. 100, s. 59, whosoever shall unlawfully supply

or pi-Qcure any poison or other noxious thing, or any instrument or

thing whatsoever, knowing that the same is intended to be unlaw-

fully used or employed, with intent to procure the miscarriage of

any woman, whether she be or be not with child, shall be guilty of

a misdemeanour, and, being convicted thereof, shall be liable, at

the discretion of tlie Court, to be kept in penal servitude for five

years.

In E. I'. Titley (14 Cox, C. C. 502) the defendant was a chemist,

and the evidence for the prosecution showed that the police autho-

rities had laid a trap for him. A woman named Martha Diflfey was

sent to the defendant's shop by a police inspector. Martha Diffey

w^as the wife of a police constable, and was the mother of two

daughters, aged twenty and sixteen, neither of whom were pregnant,

or in need of any instruments or drugs for procuring abortion.

Eventually the defendant supplied two bottles containing a mixture



BAPE—CONSENT AND SUBMISSION. 255

of ergot of rye and tincture of perchloricle of iron, which would in

all probability be dangerous if administered to a pregnant woman,
and would probably operate by producing a miscarriage. It was

held that supplying a noxious thing to a person with the intent that

it shall be used by a certain woman to procure abortion, is a mis-

demeanour within 24 & 25 Vict. c. 100, s. 59, although the woman
for whom it is intended is not pregnant ; and the prisoner was
therefore convicted.

Upon an indictment under 24 & 25 Vict. c. 100, s. 59, for sup-

plying a certain noxious thing, knowing that the same is intended

to be used with intent to procure miscarriage, it is necessary to

prove that the thing supplied is noxious. The supplying an

innoxious drug, whatever may be the intent of the person supply-

ing it, is not an offence against that enactment. (E. v. Isaacs,

9 Cox, C. C. 228.)

In E. V. Fretwell (9 Cox, C. C. 152) the prisoner was charged

with murder. The deceased woman became pregnant by him, and

died from the effects of corrosive sublimate taken by her for the

purpose of procuring abortion. The prisoner knowingly procured

it for the deceased, at her instigation, and under the influence of

threats of self-destruction, if the means of producing abortion were

not supplied to her. The jury negatived the fact of his having

administered it, or caused it to be taken by her. The Court of

Crown Cases Eeserved held that he was not guilty of murder as an

accessory before the fact.

Rape—Consent and Submission.

R. V. O'SHAY. (1898) [62]

[19 Cox, C. C. 76.]

The prisoner was indicted for having committed a rape upon

a woman of forty-two years of age, and her evidence was that

the prisoner, under the guise of being a medical man and of
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making a medical examination of her, induced her to allow

him to take indecent liberties with her and to have connection

with her, but that she did not realise until connection -had

taken place what the prisoner was doing, and that, if she had

suspected his intention, she would not have permitted him to

have treated her indecently or to have had connection with

her. The counse"! for the prosecution relied upon R. r.

Flattery (2 Q. B. D. 410).

Ridley, J., said :
" I adopt the opinion expressed in Art. 270

of Stephen's Digest of the Criminal Law (at page 205 of oth

edition), that rape is overcoming a woman by force, and that,

if a woman gives conscious permission to the act of connection,

the act does not amount to rape, although such permission

may have been obtained b}' fraud, and although the woman
may not have been aware of the nature of the act ; the only

exception to this rule being that dealt with in the last para-

graph of sect. 4 of the Criminal Law Amendment Act, and

that the effect of that Act is to make R. r. Flattery no longer

law. If, however, ihe jnusoner, by pretending to be a doctor,

induced the prosecutrix to let him go as far as he did because

she thought he was a doctor, the jury may find him guilty of

an indecent assault."

[C. F. Yachell for the prosecution; J. B. Matthews for the

prisoner.]

In R. r. Flattery (2 Q. B. D. 410, and 13 Cox, C. C. 388), a man
who kept a stall in a public market, and professed to give medical

and surgical advice, fraudulently had sexual connection with a girl

of nineteen, under the pretence that he was going to perform an

operation which would cure her of an illness. It was only

" Nature's string," he remarked, " that wanted breaking." It was

held that there was no consent to the intercourse, and that the

prisoner was guilty of rape.

Sect. 3 of the Criminal Law Amendment Act, 1885 (48 & 49 Vict.

c. 69), enacts that any person who

—

(1) By threats or intimidation procures any woman or girl to
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have unlawful carnal connection, either within or without

the Queen's dominions; or

(2) By false pretences or false representations procures any

woman or girl, not being a common prostitute or of known
immoral character, to have any unlawful carnal connection,

either within or without the Queen's dominions ; or

(3) Applies, administers to, or causes to be taken by any woman
or girl, any drug, matter, or thing, with intent to stupefy

or overpower, so as thereby to enable any person to have

unlawful carnal connection with such woman or girl,

shall be guilty of a misdemeanour, &c.

Provided that no person shall be convicted of any offence under

this section upon the evidence of one witness only, unless such

witness be corroborated in some material particular by evidence

implicating the accused.

Sect. 16 of the Criminal Law Amendment Act, 1885, is as

follows:—"This Act shall not exempt any person from any proceed-

ing for an offence which is punishable at common law, or under

any Act of Parliament other than this Act, so that a person be not

punished twice for the same offence." The crime of rape being an

offence at common law, it seems, therefore, doubtful whether the

decision in E. v. Flattery is any longer law; although, for the future,

in such cases prisoners will probably be indicted for the misde-

meanour under the Act rather than for the common law offence

of rape.

It was formerly held that the having carnal knowledge of a

w^oman by a fraud, which induced her to suppose it was her

husband, was not rape ; at least, such was the decision in E. v..

Barrow (L. E. 1 C. C. E. 156, and 11 Cox, C. C. 191) ; but this

ruling was not followed in E. v. Dee (15 Cox, C. C. 579). The law

on the subject is, however, now settled, since it has been enacted

by the Criminal Law Amendment Act, 1885 (48 & 49 Vict. c. 69),.

s. 4, that whereas doubts have been entertained whether a man
who induces a married woman to permit him to have connection

with her by personating her husband is or is not guilty of rape, it

is hereby enacted and declared that every such offender shall be

guilty of rape. The same statute makes it a misdemeanour,,

punishable with two years' imprisonment, to unlawfully andl

carnally know, or attempt to know, any female idiot or imbecile

w. 17
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under circumstances which do not amount to rape, but which

prove that the offender knew the woman was an idiot or imbecile.

(Sect. 5, sub-sect. 2.)

In the well-known case of E. v. Eosinski (1 M. C. C. 19) a

quack doctor, who made a female patient strip naked, under the

pretence that he could not otherwise judge of her illness, was held

to have committed an assault on her. The jury in this case

expressly found that the prisoner had no real belief that the strip-

ping the girl could assist him in enabling him to cure her, and

accepted her statement that " she did not put off her clothes

Avillingly, but that he made her," so that there was no difficulty.

In E. V. Case (1 Den. C. C. 582, and 4 Cox, C. C. 220) a medical

man, to whom a girl of fourteen years of age was sent for profes-

sional advice, had criminal connection wuth her, she making no

resistance from a bond fide belief that the defendant, as he repre-

sented, was treating her medically. {Vide also E. v. Stanton,

1 C. & K. 415.)

It is to be observed that in cases of this kind there is a dis-

tinction known to the law between consent and submission. " Mere

submission," as Kelly, C. B., said in E. v. Worlaston (12 Cox, C. C.

180), " is not consent, for there may be submission without consent,

and while the feelings are repugnant to the act being done."

It used formerly to be incumbent on the prosecution in a rape

case to prove emission, and frequent miscarriages of justice took

place in consequence ; but evidence of penetration, however slight,

of the female organ is now sufficient. Supposing, however, that

even penetration cannot be proved, the jury may find the prisoner

guilty of an attempt ; and after an acquittal for rape the prisoner

may be indicted for a common assault. A boy under the age of

fourteen cannot be convicted of rape ; he is presumed incapable of

committing it, and no evidence of premature development can be

given to rebut the presumption. Nor can a husband be convicted

of a rape on his wife ; but boys and husbands, if aiding and

abetting others, can be convicted as principals in the second

degree ; and in E. v. Eam (17 Cox, C. C. 609) it was held that

a woman may be indicted for rape as a principal in the second

degree.

1



BAPE—COMPLAINT OF PROSECUTRIX. 259

Rape— Complaint of Prosecutrix.

R. V. LILLYMAN. (1896) [63]

[(1896) 2 Q. B. 167 ; 18 Cox, C. C. 346 ; 65 L. J. (M. C.) 195

;

74 L. T. 730 ; 44 W. E. 654 ; 60 J. P. 536.]

The prisoner was tried upon an indictment containing three

counts : the first count charged him with an attempt to have

carnal linowledge of the prosecutrix, a girl above the age of

thirteen and under the age of sixteen years ; the second with

an assault upon her with intent to ravish and carnally know

her ; the third with an indecent assault upon her.

The prosecutrix was called as a witness, and deposed to the

acts complained of having been done without her consent.

Counsel for the prosecution tendered evidence in chief of a

complaint made by her to her mistress, in the absence of the

prisoner, very shortly after the commission of the acts, and

proposed to ask the details of the complaint as made by the

prosecutrix. The admission of the evidence was objected to

by the prisoner's counsel, but the learned Judge overruled

the objection and admitted the evidence. The mistress then

deposed to all that the prosecutrix had said respecting the

prisoner's conduct towards her. The jury found the prisoner

guilty, and the Court of Crown Cases Reserved affirmed the

conviction.

Hawkins, J., in delivering the judgment of the Court, said :

" After very careful consideration, we have arrived at the con-

clusion that we are bound by no authority to support the

existing usage of limiting evidence of the complaint to the

bare fact that a complaint was made, and that reason and

good sense are against our doing so. The evidence is admis-

sible only upon the ground that it was a complaint of that

17—2
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which is charged against the prisoner, and can be legitimately

used only for the purpose of enabling the jury to judge for

themselves whether the conduct of the woman was consistent

with her testimony on oath given in the witness-box negativing

her consent, and affirming that the acts complained of were

against her will, and in accordance with the conduct they

would expect in a truthful woman under the circumstances

detailed by her. The jury, and they only, are the persons to

be satisfied whether the woman's conduct was so consistent

or not. Without proof of her condition, demeanour, and

verbal expressions, all of which are of vital importance in

the consideration of that question, how is it possible for them

satisfactorily to determine it ? Is it to be left to the witness

to whom the statement is made to determine and report to

the jury whether what the woman said amounted to a real

complaint ? And are the jury bound to accept the witness's

interpretation of her words as binding upon them without

having the whole statement before them and without having

the power to require it to be disclosed to them, even though

they may feel it essential to enable them to form a reliable

opinion ? For it must be borne in mind that if such evidence

is inadmissible when offered by the prosecution, the jury

cannot alter the rule of evidence and make it admissible by

asking for it themselves. ... It has sometimes been urged

that to allow the particulars of the complaint would be calcu-

lated to prejudice the interests of the accused, and that the

jury would be apt to treat the complaint as evidence of the

facts complained of. Of course, if it were so left to the jur}',

they would naturally so treat it. But it never could be

legally so left ; and we think it is the duty of the Judge to

impress upon the jury in every case that they are not entitled

to make use of the complaint as any evidence whatever of

these facts, or for a.nj other j^urpose than we have stated.

With such a direction, we think the interests of an innocent

I
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accused would be more protected than they are under the

present usage. For when the whole statement is laid before

the jury they are less likely to draw wrong and adverse

inferences, and may sometimes come to the conclusion that

what the woman said amounted to no real complaint of any

offence committed by the accused. ... In the result, our

judgment is that the whole statement of a woman containing

her alleged complaint should, so far as it relates to the

charge against the accused, be submitted to the jury as a part

of the case for the prosecution, and that the evidence in this

case was, therefore, properly admitted."

[Sir R. B. Finlay, S.-G., H. Sutton, and Cracroft for the

prosecution ; J. E. Fox for the prisoner.]

In E. V. Polley (60 J. P. 569) the prisoner was indicted at the

Central Criminal Court for feloniously wounding his wife, Alice

Folley, with intent to do her grievous bodily harm. The wife, in

the absence of the prisoner, made a statement to the police constable.

The wdfe, when called at the trial to give evidence, stated that the

wounds were self-inflicted. The Eecorder, Sir C. Hall, Q.C., then

said that he should hold that the principle of the case of E. v.

Lillyman applied to all cases, and that if application were made to

him by the prosecution he should allow the constable to be recalled

to state what the wife had said to him. The police constable w^as

therefore recalled and stated that when he saw the wife she said

" Mr. Folley done it."

In E. V. Eush (60 J. P. 777) the prisoner was indicted, under

sect. 4 of the Criminal Law Amendment Act, 1885 (48 & 49 Vict.

c. 69), for carnally knowing a girl under the age of thirteen years.

The day after the commission of the alleged offence the girl's

mother questioned her, and the girl, in the absence of the prisoner,

made a statement in answer. It was proposed to give the particulars

of that statement in evidence on behalf of the prosecution on the

authority of the leading case. Wright, J., said that the lapse of

time between the committing of the offence and the making of the

statement was important in these cases. When counsel proposed to

open and put in evidence such statements, the Judge's attention
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should first be called to the time that had elapsed since the

occurrence and the making of the statement, in order that the

Judge might be enabled to say whether or not the lapse of time

would be an objection to the admissibility of the statement. In the

present case the statement was not made immediately after the

alleged offence was committed, and he should not allow evidence of

the particulars of the statement to be given.

In E. v. Kiddle (19 Cox, C. C. 77) it w^as held that the decision

in E. V. Lillyman applies to cases where the girl on w^hom the

offence is alleged to have been committed is of such tender years

that the Court directs her evidence to be taken, but not upon oath,

and where the question of her consent to the assault is immaterial.

And such complaint may be admissible although not made at the

earliest opportunity.

In E. r. Merry (19 Cox, C. C. 442) it was held that where a

person indecently assaulted makes a complaint, not of her own
initiative, but in answer to a question, the particulars of such com-

plaint, though otherwise admissible within the rule of E.t'. Lillyman,

cannot be given in evidence.

In E. V. Eowland (62 J. P. 459) it was held that on the trial of a

person for rape the terms of a complaint made by the woman on

whom the rape is alleged to have been committed are only admis-

sible as evidence of a want of consent on the part of the prosecutrix,

and not as evidence of the truth of the charge against the accused.

In E. V. Osborne
( [1905] 1 K. B. 551) the prisoner was indicted

for an indecent assault on a girl under the age of thirteen years,

whose consent to the act was therefore immaterial. At the trial

evidence was admitted of the answer given by the girl to a question

put by another child, in the absence of the prisoner, as to why the

girl had not waited for the other child at the prisoner's house.

The girl's reply was a complaint of the prisoner's conduct to her.

The Court of Crown Cases Eeserved held that the evidence was

admissible, not as evidence of the truth of the charge alleged, but

as corroborating the credibility of the girl and as evidence of the

consistency of her conduct.

On the trial of the defendant for an indecent assault upon two

girls under thirteen years of age, a statement made by one of the

girls to her sister on the afternoon of the alleged assault as to

something which was alleged to have been done by the defendant
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three weeks previously was admitted in evidence. The defendant

was convicted, and on the question being reserved, the Court of

Crown Cases Eeserved quashed the conviction. (E. v. Pantaney,

71 J. P. 101.)

Rape—Character of Prosecutrix,

R. V. RILEY. (1887) [64]

[18 Q. B. D. 481 ; 16 Cox, C. C. 191.]

The prosecutrix, on the trial of an indictment charging an

assault with intent to rape, was asked in cross-examination

whether she had not had voluntary connection with the

prisoner at specified times and places before the time of the

commission of the alleged offence. This she denied, and it

was proposed, on behalf of the prisoner, to call witnesses to

prove times and places. The Court refused to hear these

witnesses, and the prisoner was found guilty. The Court of

Crown Cases Eeserved, however, held that the evidence ought

to have been received, and quashed the conviction.

Lord Coleridge, C. J., said : "It has been held that evidence

to shew that the woman has previously had connection with

persons other than the accused, when she has denied that fact,

must be rejected, and there are very good reasons for rejecting

it. It should in my view be rejected, not only uj^on the

ground that to admit it would be unfair and a hardship to the

woman, but also upon the general principle that it is not

evidence which goes directly to the point in issue at the trial.

The question in issue being whether or not a criminal attempt

has been made upon her by A., evidence that she has pre-

viously had connection with B. and C. is obviously not in

point. It is obvious, too, that the result of admitting such
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evidence would be to deprive an unchaste woman of any

protection against assaults of this nature. But to reject

evidence of her having had connection with the particular

person charged with the offence is a wholly different matter,

because such evidence is in point as making it so much the

more likely that she consented on the occasion charged in the

indictment."

Pollock, B., said: "The only question we have to consider

is whether the evidence rejected was or was not material to

the issue. It is clear that evidence of the woman having had

connection with other men would not be relevant, but where

the only question is whether she consented to what was done

by the prisoner, I am clearly of opinion that evidence of her

having previously allowed him to have connection with her is

relevant to the issue. One can understand that until the passing

of the Criminal Law Amendment Act, by which the prisoner was

enabled himself to give evidence, it could hardly be expected

that witnesses would come forward to prove such previous

connection, and that may account for the absence of direct

authority on this point."

Stephen, J., said :
" There is some authority to shew that

the law was in the condition in which the decision of this

Court in the present case places it, but I thought the matter

could not be said to be without doubt. The doubt is now
removed by this decision. I will only add that I feel sure

that nothing which has been said as to the inadmissibility of

evidence of the prosecutrix having had connection with other

men is intended to conflict with the right of the prisoner, on

an indictment for rape or attempt to ravish, to give evidence

that the woman was a common prostitute."

[Addison, Q.C., for the prisoner.]

Evidence may be given to shew that the prosecutrix is of generally

immoral character, and she may be asked whether she has had con-

nection with men named to her, but the prisoner is bound by her
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answer on that point and is not allowed to call the men to

contradict her.

In E. V. Clay (5 Cox, C. C. 146), which was a trial for rape in

1851, counsel for the defence submitted that he was at liberty to

give general evidence of the character of the prosecutrix, but not

particular acts, and referred to E. v. Hodgson (E. & E. 211).

Patteson, J., who tried the case, at first seemed to think that the

evidence was inadmissible, but, on referring to the authorities,

said :
'' In E. v. Barker (3 C. & P. 589), which was a trial for rape,

the question was allowed to be put, as to whether the prosecutrix

had walked the streets of Oxford at a period subsequent to the

alleged rape. I cannot understand why that should be. I should

have thought the question would more properly refer to the conduct

of the prosecutrix before the act complained of. However, upon

the authority of that and two or three other cases, very like the

present (E. v. Clarke, 2 Stark. N. P. 241, and E. v. Martin, 6

C. & P. 562), I will allow the general evidence to be given."

In E. V. Tissington (1 Cox, C. C. 48) it was held that, on a trial

for rape, witnesses may be called on the prisoner's behalf to prove

general indecency of the prosecutrix, and witnesses for the prosecu-

tion may then be called to rebut their testimony.

In E. V. Holmes (L. E. 1 C. C. E. 334, and 12 Cox, C. C. 137),

the prosecutrix in an indictment for an indecent assault, which on

the facts alleged amounted in substance to an attempt at rape, was

asked in cross-examination whether she had not previously had

connection with a man other than the prisoner, and denied it. The

Court of Crown Cases Eeserved held that she could not be

contradicted.

In E. V. Cockcroft (11 Cox, C. C. 410) it was held that although

you may cross-examine the prosecutrix as to particular acts of

connection with other men, you may not, if she deny it, call

witnesses to contradict her.

Other cases on this subject are :—E. v. Eobins, 1 Cox, C. C. 55 ;

E. V. Hodgson, E. & E. C. C. 211 ; E. v. Barker, 3 C. & P. 589.
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Carnal Knowledge of Children.

[65] R. V. WEALAND. (1888)

[20 Q. B. D. 827 ; 16 Cox, C. C. 402 : 57 L. J. (M. C.) 44

;

58 L. T. 782 ; 36 W. E. 576 ; 52 J. P. 582.]

The prisoner was indicted under the Criminal Law Amend-

ment Act, 1885 (48 & 49 Vict. c. 69), s. 4, for unlawfully and

carnally knowing a girl under the age of thirteen years. The

child, not understanding the nature of an oath, gave her

evidence under the above section without being sworn. The
jury acquitted the prisoner of the charge under sect. 4, but, by

virtue of the power given to them by sect. 9, found him guilty

of an indecent assault. Apart from the girl's testimony the

evidence was insufficient to support the conviction. The Act

contains no provision rendering unsworn evidence admissible

on an indictment for indecent assault. On the point being

reserved, the Court of Crown Cases Reserved held that the

conviction was right.

Lord Coleridge, C. J., said :
" The prisoner was acquitted

of the offence for which he was indicted under 48 & 49 Vict,

c. 69, s. 4, but by sect. 9 the jury might on the trial of such an

indictment find him guilty of an indecent assault, and they

did so. But sect. 9 contains no provision enabling the evidence

of a child who does not understand the nature of an oath to

be given. The consequence is in this case, and may be in

many others, somewhat anomalous, for it follows from the

legislation that if a person is indicted for the graver offence

upder sect. 4, and by virtue of that section unsworn evidence is

given in support of the charge, he may be acquitted of it, and

yet found guilty, on the unsworn evidence, of the lesser

offence, whereas if he had been indicted under the Act for the
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lesser offence, the evidence most material to his conviction

could not have been given. This consequence was probably

not contemplated by the Legislature. It is an anomaly which

may lead to a prisoner being indicted for the graver offence

under sect. 4, when it is known that he can only be convicted of

a less offence under sect. 9, on unsworn evidence given in support

of the charge under sect. 4. This is an unsatisfactory state of

the law, which I hope will be remedied ; but it does not affect

the question before us, viz., whether on the words of the

statute the conviction was right. We have no doubt that the

evidence given under sect. 4 was admissible, even although the

conviction was not obtained under sect. 4, but was obtained

under sect. 9."

Manisty, J., said : "1 am of the same opinion entirely, for

the reason given by my lord, that the statute has so pro-

vided. It is, no doubt, anomalous that a man may be con-

victed of an offence on evidence which if he had been indicted

for that offence alone could not have been received."

Hawkins, J., said :
" I am of the same opinion. I only

reserved the point because I found that there were conflicting

opinions on it, and I thought it well that the question should

l)e settled."

[No counsel appeared.]

In E. V. Paul (25 Q. B. D. 202, and 17 Cox, C. C. Ill), on an

indictment in two counts, the first charging the prisoner under

sect. 4 of the Criminal Law Amendment Act, 1885, with an

attempt to have carnal knowledge of a girl under thirteen, the

second charging him with an indecent assault, the evidence of the

girl, though not given on oath, was received in accordance with

sect. 4 of the Criminal Law Amendment Act, 1885, and was cor-

roborated by other material evidence as therein required. The

Judge held that there was no evidence of the offence charged in

the first count, but that with respect to the charge of indecent

assault, though the sworn evidence was in itself insufficient, the

unsworn evidence, if admissible, and the sworn evidence, taken
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together, constituted sufficient evidence to be left to the jiuy, and

he directed the jury to take into consideration both the unsworn

and the s^Yorn evidence. The jury convicted the prisoner, and on

the point being reserved, the Court of Crown Cases Eeserved held

that the unsworn evidence of the girl received as above stated was

not admissible in support of the charge of indecent assault, and

that the conviction must be quashed. In delivering judgment

Hawkins, J., said: "Notwithstanding a passage to be found in

1 Hale, P. C. 634, I do not suppose that any one would, before the

passing of the Criminal Law Amendment Act, 1885, have ventured

to suggest that the unsworn statement of the girl could have been

received in support of any part of the indictment, no matter how
strongly it might have been corroborated by other unobjectionable

evidence. The Criminal Law Amendment Act, 1885, was passed

with a view, among other things, to afford greater protection to

young female children of tender years, who were often, when
alone or in the companionship merely of other children of their

own age, made the victims of wickedly lustful men, who desired

carnal knowledge of their bodies, and who, by reason of the

inability of such children to understand the nature of an oath,

were frequently enabled to carry out their criminal desires with

impunity. With a view to remedy this unsatisfactory state of

things, it was by the 4th section of the Act enacted that, ' Any
person who unlawfully and carnally knows any girl under the age

of thirteen years shall be guilty of a felony. Any person who
attempts to have unlawful carnal knowledge of any girl under the

age of thirteen years shall be guilty of a misdemeanour.' Later

on in the same section occurs that enactment which has given

rise to the question now before us, which is in these terms." . . .

The learned Judge, after citing the words of the section, and the

passage in Hale's Pleas of the Crown as to the admission of the

unsworn testimony of children in particular cases, continued as

follows:—"Notwithstanding this passage it must, I think, be

taken that, before the passing of the Criminal Law Amendment
Act, 1885, whatever might have been done in some particular

cases, no testimony whatever could on a criminal trial be received

except upon oath ; and that the testimony of an infant not com-

petent to take an oath could not be accepted at all. . . . The excep-

tion to this general rule, relied on in support of this conviction,
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depends, therefore, absolutely and entirely upon the true inter-

pretation of the language of the 4th section of the statute, beyond

which we cannot look. Now that section renders the evidence

admissible only upon the hearing of a charge under that section,

and the only charges to which that section relates are having or

attempting to have carnal knowledge of a girl under thirteen years

of age. The crimes of rape and indecent assault are not even

referred to in the section from beginning to end. "Why the

exception allowing unsworn evidence was not extended to the

offences of rape and indecent assaults, to the latter of which little

children are perhaps even more often subjected than any other,

I do not pretend to say. It may have been an oversight ; it may
have been intentional. I only know the exception is not, in fact,

extended to either of such offences, and we must construe the Act

as we find it. It was suggested, however, that inasmuch as the

first count of the indictment was in respect of a charge upon the

hearing of which the unsworn testimony of the girl was admissible,

and as such unsworn testimony was received upon that charge,

it became legal evidence upon the whole indictment, although,

had the second count stood alone, it would have been clearly

inadmissible. I confess I am startled by this proposition. Reg v.

Wealand (20 Q. B. D. 827) is said to be an authority in favour of

that view. To this I cannot assent, and I purpose presently to

point out the difference between that case and the present, which

renders it no authority at all upon the question we have to

decide. ... I now proceed to discuss E. v. Wealand (20 Q. B. D.

827), and to point out the clear distinction between that case and

the present. In that case the prisoner was indicted in one count

simply for the felony of carnally knowing a girl under thirteen.

The evidence of the girl, though not upon oath, was received

under sect. 4, and upon that charge it was clearly admissible

within the express language of the statute. The jury found the

prisoner not guilty of the felony : but, being satisfied that he was

guilty of an indecent assault, they, under the express provision

contained in sect. 9 of the Act, found him guilty of such assault.

But for this section they would have been bound to acquit him

altogether. Now in that case no objection could have been made

to the unsworn testimony ; for the 4th section expressly made it

admissible upon the only count which the jury had to dispose of,
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and in authorizing the jury under that count to convict of an

indecent assault, though no indecent assault was charged, the

Legislature must be taken to have intended them, in the considera-

tion of their verdict, to deal with all the evidence before them,

forgetting that the exception to the general rule of evidence was
not made to extend to charges other than under those in sect. 4.

I was a party to the judgment, and agree in all the observations of

the Lord Chief Justice in delivering it, and I venture to think

they are rather in favour of than against my view of the case. In

the present case, upon the first count, no doubt the evidence was
admissible, but upon that count the jury had no power to convict

of an indecent assault ; while upon the second count, which was
for an indecent assault simply, the evidence was inadmissible. It

is strangely anomalous to suppose that a person being acquitted

upon a charge on which unsworn evidence was admissible should

nevertheless be lawfully convicted on such evidence upon a count

on which it was wholly inadmissible. To my mind such a pro-

position is contrary to reason, good sense, and law. I note

particularly an observation of the Lord Chief Justice in E. v.

Wealand (20 Q. B. D. 827), that the anomaly therein pointed out

' may lead to a prisoner being indicted for the graver offence

under sect. 4, when it is known that he can only be convicted of

a less offence under sect. 9 on unsworn evidence given in support

of the charge under sect. 4.' On this I can only say that, should

such a course be adopted, I should look upon it as a scandalous

abuse of the law with a view to convict the accused of a grave

offence upon evidence known to be inadmissible if the indictment

were confined to an honest statement of the real charge. I agree

that the law created by the statute is in a very unsatisfactory

state, and requires much amendment ; but upon the point raised

in this case I entertain no doubt that the conviction cannot be

sustained, and ought to be quashed."

In E. I'. Gray (68 J. P. 327) the Court of Crown Cases Eeserved

held that the fact that the accused, when charged with attempting

to carnally know a girl under the age of thirteen, refused to be

examined by a doctor was not evidence corroborative of the girl's

testimony within the meaning of sect. 4 of the Criminal Law
Amendment Act, 1885.

In E. V. Tyrrel
( [1894] 1 Q. B. 710, and 17 Cox, C. C. 716) the

J
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Court of Crown Cases Eeserved held that it was not a criminal

offence for a girl between the ages of thirteen and sixteen to aid

and abet a male person in committing, or to incite him to commit,

the misdemeanour of having unlawful carnal knowledge of her

contrary to sect. 5 of the Criminal Law Amendment Act, 1885.

Lord Coleridge, C. J., said :
" The Criminal Law Amendment Act,

1885, was passed for the purpose of protecting women and girls

against themselves. At the time it was passed there was a dis-

cussion as to what point should be fixed as the age of consent.

That discussion ended in a compromise, and the age of consent

was fixed at sixteen. With the object of protecting women and

girls against themselves the Act of Parliament has made illicit

connection with a girl under that age unlawful ; if a man wishes

to have such illicit connection he must wait until the girl is

sixteen, otherwise he breaks the law ; but it is impossible to say

that the Act, which is absolutely silent about aiding or abetting,

or soliciting or inciting, can have intended that the girls for whose

protection it was passed should be punishable under it for the

offences committed upon themselves. I am of opinion that the

conviction ought to be quashed."

Mathew, J., said :
" I am of the same opinion. I do not see

how it would be possible to obtain convictions under the statute if

the contention for the Crown were adopted, because nearly every

section which deals with offences in respect of women and girls

would create an offence in the woman or girl. Such a result

cannot have been intended by the Legislature. There is no trace

in the statute of any intention to treat the woman or girl as

criminal."

In R. V. West
( [1898] 1 K. B. 174, and 18 Cox, C. C. 675) the

defendant was committed for trial for rape, the offence having

been committed less than thx-ee months before his committal for

trial. On his trial, which took place more than three months

after the commission of the offence, he was indicted only for the

misdemeanour under sect. 5 of the Criminal Law Amendment
Act, 1885. To sect. 5 there is a proviso, that no prosecution for

the offence of carnally knowing a girl between the ages of thirteen

and sixteen shall be commenced more than three months after the

commission of the offence. The Court of Crown Cases Reserved

held that the prosecution for the misdemeanour of which the
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defendant was convicted was commenced less than three months
from the commission of the offence so as to comply with the

proviso to sect. 5. Lord Eussell, C. J., said :
" The question is

—

and it is the only question, because the point raised with respect

to the Vexatious Indictments x^ct is the same—can it be properly

said that the prosecution for the offence of which the prisoner

was convicted was commenced within three months after the com-

mission of the offence ? I think it was, on the short ground that

a prosecution for rape is in fact and in substance a prosecution for

any offence of which, on an indictment for rape, the prisoner

could have been found guilty. It does not seem to me necessary

that an indictment for rape should go before the grand jury under

such circumstances as these.- The evidence upon which the

magistrates committed the prisoner for trial was evidence upon

which they might have had some doubt whether the offence

amounted to rape ; but they might well think that no harm would

be done to the prisoner, nor to justice, by committing him for rape,

because if that offence were not made out he could be convicted of

the lesser ofi'ence under sect. 5. I think the principle ' Omne

viajus continet minus ' applies. I am of opinion that the learned

Judge was right in refusing to direct an acquittal or to quash the

indictment, and that our judgment should be for the Crown."

Grantham, J,, said :
" I am of the same opinion, and I should be

sorry if we came to a different decision. It would always be

necessary to send up an indictment for rape, and to have a true

bill returned for rape, where the case really did not shew that

such a serious offence had been committed. That has been often

done, in my experience, and I think it ought not to be done."

Darling, J., said :
" I am of the same opinion. I think there

are many inconveniences, with respect to trial, in charging a

person with felony when he is only likely to be convicted of

misdemeanour ; it is better that he should be charged only with

what he appears to have done."

As to proof of age in a prosecution for cruelty to children under

the Prevention of Cruelty to Children Act, 1894, vide E. iK

Cox, [1898] 1 Q. B. 179.

The sections of the Criminal Law Amendment Act, 1885

(48 & 49 Vict. c. 69), dealing especially with this subject are as

follows :

—
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(4) Any person who unlawfully and carnally knows any girl

under the age of thirteen years shall be guilty of felony.

Any person who attempts to have unlawful carnal know-

ledge of any girl under the age of thirteen years shall

be guilty of a misdemeanour.

Where, upon the hearing of a charge under this section,

the girl in respect of whom the offence is charged to have

been committed, or any other child of tender years who
is tendered as a witness, does not, in the opinion of the

Court or justices, understand the nature of an oath, the

evidence of such girl or other child of tender years may be

received, though not given upon oath, if, in the opinion of

the Court or justices, as the case may be, such girl or

other child of tender years is possessed of sufficient intelli-

gence to justify the reception of the evidence, and under-

stands the duty of speaking the truth : provided that no

person shall be liable to be convicted of the offence unless

the testimony admitted by virtue of this section and given

on behalf of the prosecution shall be corroborated by some

other material evidence in support thereof implicating tne

accused. Provided also, that any witness whose evidence

has been admitted under this section shall be liable to

indictment and punishment for perjury in all respects as

if he or she had been sworn.

(5) Any person who— (i.) unlawfully and carnally knows, or

attempts to have unlawful carnal knowledge of, any girl

being of or above the age of thirteen years and under the

age of sixteen years, shall be guilty of a misdemeanour.

Provided that it shall be a sufficient defence to any

charge under sub- section 1 of this section, if it shall be

made to appear to the Court or jury before whom the

charge shall be brought that the person so charged had

reasonable cause to believe that the girl was of or above

the age of sixteen years.

By sect. 9 power is given on an indictment for rape, or felony

under sect. 4 of the Act, to convict of an indecent assault.

By sect. 2 of the Criminal Law Amendment Act, 1880 (43 &

44 Vict. c. 45), it is enacted that it shall be no defence to a cliarge

or indictment for an indecent assault on a young person under

w. 18
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the age of thirteen to prove that he or she consented to the act of

indecency.

In E. V. Marsden
( [1891] 2 Q. B. 149, and 17 Cox, C. C. 297)

the prisoner was tried upon an indictment containing a single

count for the felony created hy the statute 48 & 49 Yict. c. 69

(Criminal Law Amendment Act, 1885), s. 4, namely, carnal con-

nection with a girl under thirteen years. The jury were satisfied

of penetration, but the learned Judge who tried the case directed

them that there was no evidence of emission, and that under

the circumstances of the case—interruption—it could not be

presumed. The jury convicted the prisoner, and the learned

Judge reserved the question whether the prisoner could lawfully

be convicted of the said felony, emission being negatived. The

Court of Crown Cases Eeserved af&rmed the conviction.

Lord Coleridge, C. J., said: " We are all clearly of opinion that

the offence indicated by the words ' carnal knowledge ' in the

Criminal Law Amendment Act, 18bb (48 & 49 Vict. c. 69), is to

be considered as fully proved without j^iving any proof of emission
;

and that the law remains the same as it has been since the statute

of 9 Geo. IV. c. 31, namely, where carnal knowledge constitutes

a crime, that crime is complete without emission, upon proof of

penetration."

In E. V. Waite
( [1892] 2 Q. B. 600) the Court of Crown Cases

Eeserved held that a male under the age of fourteen years cannot

be convicted under sect. 4 of the Criminal Law Amendment Act,

1885 (48 & 49 Vict. c. 69), of the offence of carnal knowledge of

a girl under the age of thirteen years, even though the offence is

fully proved.

Lord Colei'idge, C. J., said :
" The rule at common law is clearly

laid down by Lord Hale, that in regard to the offence of rape

malitia non sitpplet cetatem ; a boy under fourteen is under a

physical incapacity to commit the offence. That is a lyresumptio

juris et cle jure, and Judges have time after time refused to receive

evidence to shew that a particular prisoner was in fact capable of

committing the offence. That is perfectly clear, and therefore,

unless the Criminal Law Amendment Act has altered the common
law, which cannot be successfully contended, this prisoner has

not committed the felony charged. The question whether he

could be convicted of the attempt does not arise ; on that point



CABNAL KNOWLEDGE OF CHILDREN. 275

E. V. Brimilow (9 C. & P. 366), though not in point, hears some
resemblance to the present case ; but it certainly seems to me
that a person cannot be guilty of an attempt to commit an offence

wliich he is physically incapable of committing; that question,

however, can be dealt with when it arises. The conviction for

the felony must therefore be quashed ; but the prisoner will of

course undergo the sentence of imprisonment on the conviction

for assault, as to which there is no objection."

In E. V. Williams
( [1893] 1 Q. B. 320) it was held that although

a boy under fourteen, who is tried on an indictment under sect. 4

of the Criminal Law Amendment Act, 1885, charging him with

having had carnal knowledge of a girl under thirteen, is entitled

to be acquitted of that offence, he may be convicted of an indecent

assault under sect. 9 of the x\ct.

Lord Coleridge, C. J., said: "In this case the prisoner was
properly indicted for a rape under sect. 4 of the Criminal Law
Amendment Act, 1885. He was proved at the trial to be under

the age of fourteen, and, therefore, could not by law be convicted

of rape ; nor could he, in my opinion, be convicted of attempting

to do that which the law says he was physically incapable of

doing. He was, therefore, properly acquitted of the charge made
imder the 4th section. But sect. 9 provides that if upon the trial

of any indictment for rape, or any offence made felony by sect. 4,

the jury shall be satisfied that the defendant is guilty of an indecent

assault, but are not satisfied that the defendant is guilty of the

felony charged in such indictment, or of an attempt to commit the

same, then they may acquit the defendant of the felony, and find

him guilty of an indecent assault. The Act of Parliament, there-

fore, says that the defendant may be convicted of an indecent

assault under circumstances like these. I am of opinion that the

conviction should be affirmed."

Hawkins, J., said :
" I think that the conviction should l^e

affirmed ; but I do not assent to the notion that a boy cannot be

convicted of an attempt to do that which the law says he cannot

do. That difficulty, however, does not arise here. The defendant

was indicted under the statute for having feloniously, unlawfully,

and carnally known a girl under the age of thirteen years. He
could not have been convicted of a rape, apart from the statute,

because that offence consists of carnally knowing a girl against

18—2
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her will ; but this offence, created by the statute, of having carnal

knowledge of a girl under the age of thirteen, seems to me to be

of the same character as rape, and it has recently been held that

a boy under the age of fourteen cannot be convicted, under sect. 4,

of having carnal knowledge of a girl under the age of thirteen
_

(E. V. Waite, [1892] 2 Q. B. 600.) Therefore, though the boy was
rightly put on his trial, Wright, J., ruled that the objection taken

before him must prevail. It then becomes necessary to consider

sect. 9 of the statute, which provides, that ' if upon the trial of

any indictment for I'ape, or any offence made felony by sect. 4 of

this Act, the jury shall be satisfied that the defendant is guilty

of ... an indecent assault, but are not satisfied that the defendant

is guilty of the felony charged in such indictment, or of an attempt

to commit the same, then in every such case the jury may acquit

the defendant of such felony, and find him guilty ... of an

indecent assault.' Here there was a trial of an indictment law-

fully found and presented by the grand jury. It was a trial of an

indictment for an offence under sect. 4. As the defendant could

not be convicted of carnally knowing the girl, under sect. 4, the

jury were not satisfied that he was guilty of the felony chai'ged in

the indictment, and under those circumstances they could, if they

thought he had committed an indecent assault, find him guilt}',

under sect. 9, of that offence."

Cave, J., said :
" I am of the same opinion. I think the defen-

dant was properly convicted of an indecent assault. As to the

question whether a boy under fourteen could be convicted of an

attempt to commit the felony created by sect. 4, I desire a

further discussion on that question before deciding it. At present

I am inclined to concur in the opinion expressed by my brother

Hawkins."

Day, J., and Collins, J., concurred.

In E. V. Bostock (17 Cox, C. C. 700), upon an indictment the

first count of which charged the prisoner, under sect. 5 of the

Criminal Law Amendment Act, 1885, with unlawfully and carnally

knowing a girl between the ages of thirteen and sixteen years, and

the same count of which charged him with an indecent assault

upon the girl, it was held that the prisoner could be convicted of

a common assault.
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Communicating a Venereal Disease.

R. V. CLARENCE. (1891) [66]

[22 Q. B. D. 23 ; 16 Cox, C. C. 511 ; 58 L. J. (M. C.) 10 59 L T.

780 ; 37 W. K. 166 ; 53 J. P. 149.]

The prisoner was convicted upon an indictment charging

him with " unlawfully and maliciously inflicting grievous

bodily harm" upon his wife, and with "an assault" upon

her, "occasioning actual bodily harm," under sects. 20 and

47 respectively of 24 & 25 Vict. c. 100. It appeared that at

a time when the prisoner knew, but his wife did not know,

that he was suffering from gonorrhoea, he had connection

with her, that the result was that the disease was communi-

cated to her, and that, had she been aware of his condition,

she would not have submitted to the intercourse. The

question was reserved for the Court of Crown Cases Eeserved,

and was argued before thirteen Judges, a majority of nine of

whom held that the conduct of the prisoner did not constitute

an offence under either section of the statute, and that the

conviction must be quashed. The four dissentients were Field,

Hawkins, Day, and Charles, JJ.

In delivering his judgment, Pollock, B., said :
" In R. v.

Bennett, an uncle was indicted for an indecent assault upon

his niece, he being diseased, and she ignorant of the fact. It

was held by Willes, J., that the prisoner could be properly

convicted, and in his summing-up that learned Judge said,

' An assault is within the rule that fraud vitiates consent, and

therefore if the prisoner, knowing that he had a foul disease,

induced his niece to sleep with him, intending to possess her,

and infected her, she being ignorant of his condition, any

consent which she may have given would be vitiated, and the
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prisoner would be guilty of an indecent assault." This case

was followed by E. v. Sinclair, in which the prisoner, being-

diseased, had connection with a girl who, being ignorant of

the fact, consented. As far as I can discover, these are the

only decisions which have any material bearing upon the case

now before us. They are not binding upon this Court, and

they have been much questioned in the civil case in Ireland

of Hegarty r. Shine. As at present advised, I see great diffi-

culty in adopting them in their entirety. If the reasoning

upon which they are founded be sound, I should have thought

that the oft'ence of which the jDrisoners were guilty was not an

assault, but rape. Without, however, further argument and

consideration, I am not prepared to say that they should be

overruled, especially as in cases of a similar kind, which may

well arise, they are undoubtedly important and useful in the

administration of the criminal law ; but I cannot assent to the

proposition that there is any true analogy between the case

of a man who does an act which, in the absence of consent,

amounts to an indecent assault ujjon his niece, or any woman

other than his wife, and the case of a man having connection

with his wife."

[Poland and C. W. Matthews for the prosecution ; Forrest

Fulton for the prisoner.]

This case should be carefully studied in the original report, where

it occupies forty-three pages. There seems a doubt as to whether

or not the decision in E. v. Clarence has overruled R. v. Bennett

(4 F. & F. 1105) and R. v. Sinclair (13 Cox, C. C. 28). If such is

the case, it is not a crime to communicate a venereal disease to any

person knowingly and wilfully. In the leading case, however, the

qu.estion was reserved apparently on the ground that the prosecutrix

was the wife of the prisoner, and some of the Judges alluded to the

fact of a wife being able to obtain a judicial separation on the

ground of venereal cruelty.

A civil action cannot be brought under such circumstances by the

injured party, because ex turpi causa non oritur actio, as was held
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in Hegarty v. Shine (14 Cox, C. C. 124 & 125), in whicli case the

presiding Judge said, " Courts of justice no more exist to provide

a remedy for the consequences of immoral or illegal acts and con-

tracts than to aid or enforce those acts or contracts themselves."

Value of Property Stolen.

R. r. EDWARDS AND STAGEY. (1877) [67]

[13 Cox, C. C. 384; 36 L. T. 30.]

The prisoners were tried at the West Kent Sessions, held at

IMaidstone, on the 5th January, 1877, on an indictment

charging them with stealing three dead pigs, the property of

Sir William Hart Dyke, Bart.

The evidence was to the following effect : The three pigs in

question having heen bitten by a mad dog, Sir William Hart

Dyke, to whom they belonged, directed his steward to shoot

them. The steward thereupon shot them each through the

head, and ordered a man named Paylis to bury them behind

the barn. The steward stated that he had no intention of

digging them up again, or of making any use of them. Paylis

buried the pigs, pursuant to directions, behind a barn on land

belonging to Sir William Hart Dyke, in a place where a brake

stack is usually placed. The hole in which the pigs were

buried was three feet or more deep, and the soil was trodden

in over them. The prisoner Edwards was employed to helj)

Paylis to bury the pigs. Edwards was seen to be covering the

pigs with brakes ; and in answer to Paylis's question why he

did so, said that it would keep the water out, and it was as

well to bury them "clean and decent." The two prisoners

went the same evening and dug up the pigs, and took them to
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the railway station, covered up in sacking, with a statement

that they were three sheep, and sent them off for sale to a

salesman in the London Meat Market, where they were sold

for £9 3s. 9d., which was paid to the prisoners for them.

The counsel for the j^risoners submitted that there was no

evidence in support of the charge to go to the jury on the

following grounds :—Firstly, that the property was not proved

as laid in the indictment, as Sir William Hart Dyke had

abandoned his proj)erty in the pigs ; secondly, that under the

circumstances the buried pigs were of no value to the prose-

cutor ; and thirdly, that under the circumstances the buried

l^igs were attached to the soil, and could not be the subject of

larceny.

The chairman, however, thought that the case was one for

the jury ; and directed them as to the first point, that, in his

opinion, there had been no abandonment, as Sir William's

intention was to prevent the pigs being made use of, but that

if the jury were of opinion that he had abandoned the property

they should acquit the prisoners. He also told the jury that

he thought there was nothing in the other two objections.

The jury convicted the prisoners, and the Court of Crown

Cases Keserved affirmed the conviction.

[No counsel appeared.]

To constitute larceny, the thing stolen must be of some value,

although it need not be of the value of any coin known to the law.

(E. V. Morris, 9 C. & P. 349.) Neither is it necessary that the

property should be of value to third persons, if valuable to the

owner. (E. v. Clarke, 2 Leach, 1036.)

Larceny at common law, however, cannot be committed of things

which are not the subject of property, as of a corpse ; but it is a

misdemeanour to remove a dead body without authority, however
laudable may have been the motives of the defendant.

Of things in which no person has any determinate property, as

treasure trove, waifs, &c., till seized, it has been said that larceny

cannot be committed ; bvxt it would seem that the true owner,
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though unknown, has still a property in them, before seizure by

the lord, unless there be circumstances to show an intended dere-

liction of the property. (2 East, P. C. 606.) The same has been

said of wreck, but wrecking is now punishable as a felony under

24 & 25 Vict. c. 96, s. 64.

Water supplied by a water company to a consumer, and standing

in his pipes, may be the subject of larceny at common law. (Ferens

V. O'Brien, 11 Q. B. D. 21.)

In E. V. Beecham (5 Cox, C. C. 181) it w^as held that the

fraudulent taking of a railway ticket for the purpose of using it to

travel, and so defrauding the railway company, is larceny, although

the ticket would, if used, be returned to the company at the end of

the journey.

In E. V. Perry (1 C. & K. 725) the Court of Crown Cases

Eeserved held that the stealing of a piece of paper was sufficient

to sustain a count for larceny.

Stealing Wild Animals.

R. V. TOWNLEY. (1870) [68]

[L. E. 1 C. C. E. 315 ; 40 L. J. (M. C.) 144 ; 24 L. T. 517 ;

19 W. E. 725 ; 12 Cox, C. C. 59.]

The prisoner and one George Dunkley were indicted at the

Northampton Spring Assizes for stealing 126 dead rabbits.

In one count they were laid as the property of William Hollis,

in another as being the property of the Queen. There were

also counts for receiving.

It was proved that Selsey Forest is the property of Her

Majesty. An agreement between Mr. Hollis and the Commis-

sioners of the Woods and Forests on l)ehalf of Her Majesty

was given in evidence, which the learned Judge thought

amounted in legal effect merely to a licence to Mr. Hollis to
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kill and take away the game ; and the occui^ation of the soil,

and all rights incident thereto, remained in the Queen. No

point, however, was reserved as to the proof of the property

as laid in the indictment.

The evidence showed that Mr. Hollis's keepers, about eight

in the morning of the 23rd of September, discovered 126 dead

and newly-killed rabbits and about 400 yards of net concealed

in a ditch in the forest, behind a hedge close to a road jDassing

through the forest. The rabbits were, some in bags and some

in bundles, straj^ped together by the legs, and had evidently

been placed there as a place of deposit by those w'ho had

netted the rabbits. The keepers lay in w^ait, and at about a

quarter to eleven on the same day Townley, and a man who

escaped, came in a cab driven by Dunkley along the road.

Townley and the man who escaped left the cab in charge of

Dunkley, and came into the forest, and went straight to the

ditch where the rabbits were concealed, and began to remove

them.

The jury, in answer to questions by the learned Judge, found

that the rabbits had been killed by poachers in Selsey Forest,

on land in the same occupation and ownership as the spot

where they were found hidden ; that Townley removed them

knowing that they had been so killed, but that it was not

found that Dunkley had any such knowledge.

The learned Judge thereupon directed a verdict of Not guilty

to be entered as regarded Dunkley, and a verdict of Guilty as

to Townley, subject to a case for the Court of Criminal

Appeal.

It w'as to be taken as a fact that the poachers had no inten-

tion to abandon the wrongful possession of the rabbits which

they had acquired by taking them, but placed them in the

ditch as a place of deposit till they could conveniently remove

them. The question for the Court was whether on these facts

the prisoner was properly convicted of larceny. The Court of
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Crown Cases Reserved held that there was no larceny ; that

the bag of rabbits had never become reduced into the posses-

sion of the owner of the soil, for it had never been intentionally

abandoned by the prisoners, and their act must be regarded

as one continuous act of killing and carrying away ; and so in

this case no felony had been committed, though the Judges

were careful to point out that circumstances might well exist

where the larceny was fully made out.

Bovill, C. J., said : "In animals /';ve naturfc there is no

absolute property. There is only a special or qualified right

of property—a right ratlone soli to take and kill them. When
killed upon the soil they become the absolute proj^erty of the

owner of the soil. This was decided, in the case of rabbits, bv

the House of Lords in Blades r. Higgs (11 H. L. C. 621); and

the same principle was applied in the case of grouse in Lord

Lonsdale r. Eigg (1 H. & N. 923). In this case, therefore, the

rabbits, being started and killed on land belonging to the

Crown, might, if there were no other circumstance in the

case, become the property of the Crown. Bat before there

can be a conviction for larceny for taking anything not

capable, in its original state, of being the subject of larcenj',

as, for instance, things fixed to the soil, it is necessary that

the act of taking awa}^ should not be one continuous act with

the act of severance, or other act by which the thing becomes

a chattel, and so is brought within the law of larceny. This

doctrine has been applied to stri^Dping lead from the roof of a

church, and in other cases to things affixed to the soil. And
the present case must be governed by the same principle. It

is not stated in the case whether or not the prisoner was one

of the poachers who killed the rabbits. But my brother

Blackburn says that such must be taken to be the fact.

Under all the circumstances of the case I think the jury ought

to have found that tlie whole transaction was a continuous

one ; and the conviction must be quashed."
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Bramwell, B., said: "If a man were unlawfully to dig his

neighbour's j^otatoes, and from being disturbed in his work,

or any other cause, were to abandon them at the place where

he had dug them, and were afterwards, with a fresh intention,

to come back and take them away, I think the case would be

the same as if during this interval of time the potatoes had

been locked in a cupboard by the true owner. Wherever, in

such cases, the goods may be said to have been in the posses-

sion of the true owner in the interval between the severance

and the removal, I think the removal is larceny."

Byles, J., said :
" It is here proved as a fact that the posses-

sion of the poachers was never abandoned ; and, in fact, the

rabbits from the time they were taken remained, in part at

least, in the bags of the poachers. I think, therefore, the

wliole transaction must be regarded as one continuous

transaction."

Blackburn, J., said : "To constitute larceny at common law

it Avas necessary that the thief should both take and carry

away. And it was early settled that in the case of a thing like

a tree, for instance, when the very act which converted it into

a chattel was accompanied by the taking of it away, there was

no larceny. Almost all the cases falling within this rule have

since been made larceny by statute, but the common law rule

remains the same. Even in the case of Blades v. Higgs

(11 H. L. C. 62), in which it was held that game when killed

becomes the property of the owner of the land upon which it

was raised and killed, it was expressly pointed out that it by

no means followed that an indictment for larceny would lie.

The doctrine is a very early one : see Book of Assizes, 12th

year, plea 32, w'here it was applied to the case of trees. The

result is, that while taking away dead game is larceny,

it is otherwise where the killing and taking are one continuous

act."

[No counsel appeared.]
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In E. V. Fetch (14 Cox, C. C. 116) the prisoner was indicted

under 24 & 25 Vict. c. 96, s. 67, for larceny, as a servant to the

Maharajah Dhuleep Sing, of sixty-one dead rabbits, the property

of his master. The prisoner was employed by the Maharajah to

trap rabbits on a part of his estate, and it was his duty to take

them, when trapped, to the head keeper. Contrary to his duty, he

from time to time took rabbits which he had trapped to another

part of the land, and put them in a bag hidden in a hole near a

furze bush, with the intention of appropriating them to his own use.

This was noticed by one of the under-keepers, a man named How-
lett, who went to the bag while the prisoner was away and found

sixty-one dead rabbits concealed. He took twenty of them out of

the bag, marked them by cutting a small slit under the throat of

each, and then replaced them in the bag, covering it up in the

hole as it was before. His reason for nicking them in this way
was, of course, that he might know them again. The prisoner

afterwards went to the hole and took away the bag and the rabbits.

It was held that the act of the keeper in nicking the rabbits was

not a reduction of them into the possession of the master, so as to

make the prisoner guilty of stealing them.

Eabbits, upon being killed by a wrongdoer, become the property

of the owner of the soil (Blades v. Higgs, 11 H. of L. Ca. 621) ;

but they are not thereby reduced into possession so as to support

an indictment for larceny against a person wrongfully removing

and carrying them away.

In E. V. Eead (3 Q. B. D. 131, and 14 Cox, C. C. 17), a gamekeeper,

not authorized to take or kill rabbits for his own use, took and

killed some wild rabbits upon his master's land, and converted them

dishonestly to his own use by selling them The taking, killing,

removing, and selling were parts of one continuous action. The

Court of Crown Cases Eeserved held that a conviction of such

gamekeeper for embezzlement of the rabbits could not be sustained.

Vide post, p. 402.

Where the indictment was for stealing a dead partridge, and it

turned out that it was shot by one of a shooting party, but was

only wounded, and was picked up by the prisoner in a dying state,

it was held that it was not the subject of larceny, as it was ferce

natures, and alive, and not reduced into possession. (E. v. Eoe,

11 Cox, C. C. 554.)
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In E. V. Cory (10 Cox, C. C. 23), which was a case of stealing

pheasants, Channell, B., said :
'• These pheasants, having been

liatched bv hens, and reared in a coop, were tame pheasants at the

time they were taken, whatever might be their destiny afterwards.

Being thus, the prosecutor had such a property in them that they

would become the subject of larceny, and the inquiry for stealing

them would be of precisely the same nature as if the birds had been

common fowls, or any other poultry ; the character of the birds in

no way affecting the law of the case, but only the question of

identity."

In E. I'. Sliickle (L. E. 1 C. C.E. 158) the prisoner was indicted for

stealing eleven tame partridges. There was no doubt that the

prisoner had taken the birds animo furandi ; but a question arose

whether these birds could be the subject of larceny, and on a

conviction the case was reserved.

The young birds had been reared from eggs which had been

taken from the nest of a hen partridge, and which had been placed

under a common hen. They were about three weeks old, and could

fly a little. The hen had at first been kept under a coop in the

prosecutor's orchard, the young birds running in and out, as tlie

brood of a hen so confined are wont to do. The coop had, however,

been removed, and the hen set at liberty, but the young partridges

still remained about the place with the hen, as lier brood, and

slept under her wings at night.

The birds in question were neither tame by nature nor reclaimed.

If they could be said to be tame at all, it was only that their in-

stinct led them during their age of helplessness to remain with the

hen. On their attachment to the hen ceasing, the wild instincts of

their nature would return, and would lead them to escape from the

dominion and neighbovirhood of man. On the other hand, from

their instinctive attachment to the hen that had reared them, and

from their inability to escape, they were practically in the power

and dominion of the prosecutor. The Court of Crown Cases

Eeserved affirmed the conviction.

Bovill, C. J., said :
" The case states that ' from their inability

to escape, they were practically in the power and dominion of the

prosecutor.' That is sufficient to decide the point."

Byles, J., said :
" The usual cases of larceny of animals are those

which, being at first wild, have become tame and reclaimed. In
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this case the only difference is that the birds are tame, and have

been so from their birth, though they may become wild at a future

time."

A dog stealer is not indictable the first time of stealing, but a

second offence is an indictable misdemeanour. [Vide 24 & 25 Vict.

c. 96, s. 18.)

Fish taken at sea are in the possession of the smack l:>y which

they are taken, as soon as they are taken, and are consequently

the subject of larceny. A., who was employed as skipper of a

smack used for trawling outside territorial waters, during the course

of a fishing voyage put into port, sold the fish he had taken, and
appropriated the proceeds to his own use. The Court of Crown
Cases Eeserved held that he was properly convicted of larceny.

(E. V. Mahison, 20 Cox, C. C. 204.)

Ferrets are " animals kept in a state of confinement " within

sects. 21 and 22 of 24 & 25 Vict, c.96 (the Larceny Act, 1861), and,

therefore, persons resisting apprehension by a police officer, who
finds them in possession of a ferret which they know to be stolen,

are guilty of murder if such resistance directly results in the

police officer's death. Darling, J., said :
" Even if E. v. Searing

be w^ell decided, and it is good law that stealing ferrets is not larceny

at common law, I think that they are animals wnthin sects. 21 and
22 of the Larceny Act, 1861. The point raised, however, is one
that is not free from doubt, and in the event of a conviction for

murder I will reserve the point for the consideration of the Court

of Crown Cases Eeserved." The jury found the prisoner guilty of

manslaughter. (E. v. Sheriff, 20 Cox, C. C. 334.)

In Threlkeld v. Smith
( [1901] 2 K. B. 531, and 20 Cox, C. C. 38)

it was held that a person wlio kills and carries away a deer,

usually kept in a forest, when it is outside the limits of the forest

and upon the land of a third person, cannot be convicted under
sect. 14 of the Larceny Act, 1861, of being in unlawful possession

thereof.

Other cases in point are :—E. v. Head, 1 F. & F. 350; E. v.

Cheafor, 5 Cox, C. C. 367; E. v. Brooks, 4 C. & P. 131
'; E. v.

Eobinson, Bell, C. C. 34 ; E. v. Searing, E. & E. C. C. 350 ; E. v.

Eough, 2 East, P. C. 607 ; E. v. Stride,
[1908J 1 K. B. 617.' (The

pheasants' eggs case.)
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" Corpus delicti.''

[69] R. V. DREDGE. (1845)

[1 Cox, C. C. 235.]

The prisoner, a little boy, was indicted for stealing a doll

and some other toys from a shop at Tunbridge. He had

gone to the shop dressed in a smock frock, under which,

when he was searched, were found concealed a doll, six toy

houses, and other things of the same sort. The owner of

the toy-shop swore the doll had been his, as he found his

private mark on it, but he might have sold it. As to the

toy houses, he believed them to be his proj^erty too, because

they were exactly like other toys of the same sort which he

had in his shop. But he could not say definitely that he

had missed any of the articles which the prisoner was charged

with stealing. On these facts it was held that the prisoner

was entitled to be acquitted.

"It seems to me," said Erie, J., "that you have failed to

establish in this case the corpus delicti. It is true the prose-

cutor swears that the doll was once his, but he cannot state

that it was taken from him ; and, for aught that appears to

the contrary, the prisoner may have come by it in an honest

manner."

[Swaine for the Crown.]

The leading case was distinguished iu the case of E. v. Burton

(6 Cox, C. C. 293), where the prisoner was charged with stealing a

quantity of pepper. It was proved that he was seen coming out

of the lower room of a warehouse in the London Docks, in the

floor above which a large quantity of pepper was deposited, and

where he had no business to be. He was stopped by a constable,

who suspected him, from the bulky state of his pockets, and said, " I

think there is something wrong about you" ; to which the prisoner
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replied, " I hope you will not be too hard on me," and immediately

produced a quantity of pepper from his pockets and threw it on the

ground. The witness stated he could not say that any pepper had

been stolen, nor that any pepper had been missed, but that found

upon the prisoner was of a like description with the pepper in the

warehouse. The jury found the prisoner guilty, and the Court of

Crown Cases Eeserved held that the prisoner, upon these facts,

was properly convicted of larceny. " If a man go into the London

Docks sober," said Mr. Justice Maule, " without means of getting

drunk, and come out of one of the cellars very drunk, wherein are

a million gallons of wine, I think that would be reasonable evidence

that he had stolen some of the wine in that cellar, though you

could not prove that any wine was stolen, or any wine was

missed."

In E. V. Mockford (11 Cox, C. C. 16) the prisoner was found

with dead fowls in his possession, of which he could give no

account, and was tracked to a fowl-house where a number of fowls

were kept, and on the floor of which were some feathers corre-

sponding with the feathers of one found on the prisoner, from the

neck of which feathers had been removed. The fowl-house, which

was closed overnight, was found open in the morning. The spot

where the prisoner was found was 1,200 yards from the fowl-

house, and the prosecutor, not knowing the number of fowls kept,

could not swear that he had lost any. It was held, notwithstanding

the prosecutor's ignorance, that the prisoner could be convicted of

larceny.

In E. V. Tideswell
( [1905] 2 K. B. 273, and 21 Cox, C. C. 10)

the prisoner was in the habit of buying from time to time from a

manufacturing company portions of the accummulated ashes of

the company's works. The only agreement made between the

managing director of the company and the prisoner with respect

to such purchase was as to the price per ton, the prisoner being at

liberty to take from the accumulation as much as he required,

upon the understanding that the amount of his purchase in each

case should be determined by the weight as ascertained by the

company's weigher. It was the duty of the company's weigher to

enter in a book a record of the weights of the ashes purchased to

enable the company to charge the purchasers with the proper

amounts. The company's weigher fraudulently and in collusion with

w. 19
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the prisoner weighed and delivered to the prisoner 32 tons 13 cwt.

of the ashes and entered the weight in the hook as being 31 tons

S cwt. only. The Court of Crown Cases Eeserved held that on

these facts the prisoner was rightly indicted for larceny of 1 ton

10 cwt. In delivering judgment, Channell, J., said :
" In the

present case the jury must be taken to have found that the prisoner

was a party to the fraud, though he maj' not have known what

quantity was on any particular occasion to be given to him without

paying for it, or even that on a particular parcel being handed to

him some part would be so given to him."

In E. V. Pinchbeck, Sessions Paper, C. C. C. Vol. 123, p. 205, it

was held that, as real property could not be the subject of larceny,

it could not be the subject of obtaining bj' false pretences.

^'Asportation'' in Larceny

[70] R. r. POYNTON. (1862)

[L. & C. 247 ; 9 Cox, C. C. 249 ; 32 L. J. (M. C.) 29 ; 8 Jm-. N. S.

1218 ; 7 L. T. 434 ; 11 W. E. 73.]

The prisoner was a letter carrier. It was his duty to deliver

letters sorted to him for that purpose, and if from any cause

he was unable to deliver them, to bring them back to the post

office in his pouch. The prisoner did not deliver a letter con-

taining money which had been sorted to him for delivery, nor

did he return it to the post office on the completion of his

round ; but, on being asked for it soon afterwards, he produced

it from his pocket, and gave a false excuse for not having

delivered it. The jury found that the prisoner detained the

letter with intent to steal it. Pollock, C. B., who tried the

case, reserved the question of whether or not this amounted

to larceny for the Court of Crown Cases Eeserved, and the

conviction was affirmed unanimously.
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Pollock, B., in delivering judgment, said :
" The letter was

in a place where it ought not to have heen. He ought to have

delivered it uj) at the post office, if he was unable to deliver it

to the person for whom it was intended. He put it into his

pocket with the intention of stealing it. His producing the

letter when asked for it would be of some moment if he had

not made up his mind to steal it. Here, however, the jury

have found that the felonious intent had been already con-

ceived. When the prisoner put the letter into his pocket, with

that intent, the crime was complete. If I had had an oppor-

tunity of reconsidering my determination, I should not have

reserved this case. The verdict of the jury is conclusive. We
are all of opinion that the conviction is good."

[Boden, Q.C., and Mellor for the Crown ; Merewether for

the prisoner.]

There must be not only a taking, but also a carrying away, or

" asportation,'' to constitute larceny. A bare removal, however,

from the place in which the thief found the goods, though he does

not make off with them, is sufficient. Thus, to remove a package

from the head to the tail of a waggon, with a felonious intent to

take it away, is a sufficient asportation to constitute larceny ; but

merely to alter the position of a package on the spot where it lies

is not. (E. V. Coslet, 1 Leach, C. C. 236. Vide also E. v. Cherry,

1 Leach, C. C. 236, n.)

Where a thief was not able to carry off the goods on account of

their being attached by a string to the counter (Anon., 2 East, P. C.

556), or to carry off a purse on account of some keys attached to the

string of it getting entangled in the owner's pocket (E. v. Wilkin-

son, 1 Hale, 508), there was held in these cases not to be an aspor-

tation, because there was no severance.

In cases, however, where there is no asportation, the prisoner

may be indicted for an attempt to steal.

It was held in the case of E. v. Lapier (1 Leach, C. C. 320) that

to remove an ear-ring from the ear to the curls of a lady's hair,

where it had accidentally been fixed, is a sufficient carrying

away.

19—2
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A watch was carried in a waistcoat pocket, with a chain attached,

passing through a button-hole of the waistcoat, being there secured

by a watch-key. The prisoner took the watch out of the pocket,

and by force drew the chain out of the button-hole, but the watch-

key having been caught by a button of the waistcoat, the watch

and chain remained suspended :—Held, a sufficient severance to

maintain a conviction for stealing from the person. (E. v. Simp-

son, 6 Cox, C. C. 422.)

To constitute a stealing from the person, the thing must be com-

pletely removed from the person ; removal from the place w^here it

was, if it remains throughout w'ith the person, is not sufficient, but

such removal would be sufficient to constitute simple larceny. (E.

V. Thompson, 1 M. C. C. 78.)

A prisoner, having lifted up a bag from the boot of a coach, was

detected before he had got it out ; and it did not appear that it was

entirely removed from the space it at first occupied in the boot, but

the raising it from the bottom had completely removed each part of

it from the space that specific part occupied. The Court held that

this was a complete asportation. (R. v. Walsh, 1 M. C. C. 14.)

Against the wall of a public passage was fixed what is known as

an " automatic box," the property of a company. In such box was

a slit of sufficient size to admit a penny piece, and in the centre of

one of its sides was a projecting button or knob. The box was so

constructed that, upon a penny piece being dropped into the slit,

and the knob being pushed in, a cigarette would be ejected from

the box on to a ledge which projected from it. Upon the box were

the following inscriptions :
" Only pennies, not half-pennies ;

"

" To obtain an Egyptian Beauties cigarette place a penny in the

box and push the knob as far as it will go." The prisoners went to

the entrance of the passage, and one of them dropped into the slit

in the box a brass disc, about the size and shape of a penny, and

thereby obtained a cigarette, which he took to the other prisoners.

The Court of Crown Cases Eeserved held that the prisoners were

guilty of larceny " The means," said Lord Coleridge, C. J., " by

w^hich the cigarette was made to come out of the box were fraudu-

lent, and the cigarette so made to come out was appropriated. . . .

There was undoubtedly a larceny committed." (E, v. Hands, 16

Cox, C. C. 188.
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Stealing from Co-partners.

R. r. ROBSON. (1885) [71]

[16 Q. B. D. 137 ; 15 Cox, C. C. 772.]

The prisoner was tried and convicted at the Autumn Assizes

for the county of Northumberland on the 31st of October, 1885,

on an indictment framed under 31 & 32 Vict. c. 116, s. 1,

charging that he, being a member of a co-partnership called

the Bedlington Colliery Young Men's Christian Association,

feloniously did embezzle three several sums of money of and

belonging to the said co-partnership.

The object of the association was, to use the language of one

of its printed rules, " the extension of the Kingdom of the

Lord Jesus Christ among young men, and the development of

their spiritual life and mental powers." It was composed of

members and associates. The number of members did not

exceed twenty. Any person was eligible for membership " who
gave decided evidence of his conversion to God," but, before

he could become a member, he must be proj)osed and seconded

by two members of the association and elected by the com-

mittee on their being satisfied of his suitability. Trustees for

the time being, in whom the real property belonging to the

association was vested, became members by virtue of their

appointment as trustees. The agencies for the attainment of

the objects of the association were :— 1st, the personal efiorts

of the members ; 2nd, devotional meetings ; 3rd, social meet-

ings ; 4lh, classes for Biblical instruction ; 5th, the delivering

of addresses and lectures ; and, 6th, the diffusion of Christian

and other suitable literature. Before the first of the offences

charged against the j)risoner was committed, the members of

the association proposed to build, and afterwards built, a hall



294 STEALING FROM CO-PARTNEBS.

or place of meeting for the purposes of the association at a

cost of nearly 200Z., of which about 401. was still owing. To

tl)is building every member had the right of entry and was

entitled to a latch-key. The Court of Crown Cases Eeserved

held that this was not a " co-partnership " within the meaning

of the Act, and the conviction was therefore quashed. " I

cannot find," said Lord Coleridge, C. J., " any authority throw-

ing any doubt on the accuracy of the passage in Lindley on

Partnership, which makes the participation in profits essential

to the English idea of partnership, and states that, although

in former times the word ' co-partnership ' was used in the

sense of co-ownership, the modern usage has been to confine

the meaning of the term to societies formed for gain. A
number of definitions given by writers from all parts of the

world are appended to the passage, and in all of them the

idea involved appears to be that of joint operation for the sake

of gain. The association in the present case is not a co-part-

nership in any sense of the word into which the notion of

co-operation for the purpose of gain enters. We must construe

the w'ord ' co-partnershij) ' as used in the Act according to the

meaning ordinarily attached to it by the decisions and text-

books on the subject. This association does not come within

that meaning. The only point reserved for us is whether

this association is a co-partnership within the Act. Inas-

much as we are of opinion that it is not, the conviction must

be reversed."

Denman, J., said :
" I am of the same opinion. The word

'co-partnership' in the Act must be construed according to

the well-known legal meaning of the term. If the section had

only mentioned the case of a co-partnership I should have

thought it impossible to say that this case was witliin the

statute. The conclusion to which we come to is, in my
opinion, much strengthened by the fact that the section

contains another expression which covers the case of co-owner-
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ship where there is no co-partnership. Here we are dealing

only with the term ' co-partnership,' for the only question

reserved is whether this association was a co-partnership

within the section. I am clearly of opinion that it was not."

[Walton for the prisoner.]

31 & 32 Vict. c. 116, s. 1, enacts that, " If any person, being a

member of any co-partnership, or being one of two or more beneficial

owners of any money, goods, or effects, bills, notes, securities, or

other property, shall steal or embezzle any such money, goods, or

effects, bills, notes, securities, or other property, of or belonging to

any such co-partnership or to such joint beneficial owners, every

such person shall be liable to be dealt with, tried, convicted, and

punished for the same as if such person had not been or was not

a member of such co-partnership or one of such beneficial owners."

It is to be observed that, in this case, the only question reserved

was whether the association was a '" co-partnership." The prisoner

was not indicted for embezzlement as one of several joint beneficial

owners.

The offence created by 31 & 32 Vict. c. 116, s. 1, is a felony, and

therefore the word "feloniously" is properly used in an indict-

ment for such offence. (E. v. Butterworth, 12 Cox, C. C. 132.)

It is not a crime, punishable under sect. 91 of 24 & 25 Vict. c. 96,

to receive stolen goods, knowing them to have been stolen, if the

stealing is not a crime either at common law or under 24 & 25 Vict.

c. 96, although the stealing is a felony under 31 & 32 Vict. c. 116,

s. 1. (E. V. Smith, L. E. 1 C C. E. 266.)

Any person who has an interest in a sum of money is a " bene-

ficial owner" within the meaning of the Larceny Act, 1868 (31 &
32 Vict. c. 116), s. 1. Where then a number of persons have a

right to have a fund applied to the extinction of their liability

under a guarantee, these persons are all " beneficial owners," and

any one of them who misappropriates the fund to his own use may
be properly convicted of stealing it. A. was a member and acted

as the secretary of a committee which had guaranteed the expenses

of an entertainment. He, in the discharge of his duty, obtained

possession of the entrance moneys, and paid the amount into the

banking account of one B. Subsequently, by means of false

representations, he obtained a cheque for the amount from B.
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cashed it, and absconded with the proceeds. The Court of Crown
Cases Eeserved held that he was properly convicted under 31 & 32

Vict. c. 116, s. 1, of stealing moneys of which he with others was

the beneficial owner ; and the Court held, also, that a count in

the indictment which charged that A. had stolen the moneys of

the members of the committee was bad. (E. v. Neat, 19 Cox,

C. C. 424.)

In E. r. Tankard
{ [1894] 1 K. B. 548) the defendant was con-

victed on an indictment drawn under 31 & 32 Vict. c. 116, s. 1,

and charging him with having, whilst one of a number of beneficial

owners consisting of himself, a person named Jackson, and others,

embezzled money belonging to such beneficial owners. It w^as

proved at the trial that the prisoner was the treasurer and a

member of a trading club, which was an unregistered association

of more than twenty persons such as is prohibited from being

formed by sect. 4 of the Companies Act, 1862, and that he received

money belonging to the association and failed to pay over or

account for it. The Court of Crown Cases Eeserved affirmed the

conviction, and Lord Coleridge, C. J., said: "It would almost seem

as if the enactment was for the very purpose of sweeping away
such an objection as has been taken here. There are a number

of persons who join themselves together, not for any criminal pur-

pose, but their joining together is not legalised. It is true that they

have no legal existence as a company, association, or co-partner-

ship ; but they are none the less beneficial owners of property.

In the indictment, the property was properly laid in the prisoner,

W. K. Jackson, and others as beneficial owners. It does not

follow that, because the club had no legal existence as a company,

association, or co-partnership, the members had no legal existence

as beneficial owners of property. It is untrue to say that they

are not beneficial owners in fact. It has been decided in Eeg. v.

Stainer (39 L. J. (M. C.) 54), before trade unions were legalised,

that, where the property was laid in an association in the nature

of a trade union, it will not follow that a person could not be con-

victed of stealing or embezzling their property, because the associa-

tion did not in all respects conform to the law, and the grounds of

that decision apply here. It seems to me that the case for the

prisoner is gone the moment his counsel is obliged to admit that,

if his contention be good, the property belonged to nobody, and



EXTORTION BY FRIGHTENING. 297

•could, so to speak, be scrambled for. It would be a very strong

thing to hold that an association not expressly sanctioned by law,

yet not criminal, is incapable of holding any property at all. I

am of opinion that the conviction should be affirmed."

Mathew, J., said: "I am of the same opinion. I think that the

persons who framed sect. 1 of 31 k 32 Vict. c. 116 did it in the pur-

pose of meeting such cases as this. The members of the club were

clearly ' beneficial owners ' within the meaning of the section."

Extortion by FrigJiteniiig.

R. V. McGRATH. (1869) [72]

[L. E. 1 C. C. E. 205 ; 39 L. J. (M. C.) 7 ; 21 L. T. 543 ; 18 W. E.

119 ; 11 Cox, C. C. 347.]

At the Court of Quarter Sessions for the borough of Liver-

pool, on the 30th of August, 1869, P. McGrath was tried upon

an indictment which charged him with feloniously stealing

26.S., the money of Peter Powell.

It was proved that on the 26th of August, 1869, Jane Powell,

the wife of the prosecutor, Peter Powell, passing a sale room

at Liverpool, was invited to enter, and did so. There were

about a dozen persons in the room, and the prisoner was

acting as auctioneer, and selling table-cloths and other

articles. Although he knew very well that she had not made

any bid, the auctioneer knocked down a jDiece of cloth to Jane

Powell for 26s., and refused to let her leave the room till she

had paid for it. Simply because she was afraid, she i)aid the

money. The jury were directed that if the prisoner had the

intention to deprive Jane Powell of her money, and in order
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to obtain it was guilty of a trick and artifice, by fraudulently

asserting tbat sbe had made a bid, when she had not, as he

well knew, and that he obtained the money by such means,

he was guilty of the offence charged. The jury found that no

bid had been made by Jane Powell, which the prisoner knew,

and that he obtained the money from her by the trick and

artifice mentioned above. A verdict of guilty was taken, and,

on the case being reserved, it was held that the conviction was

right: because, if the force used to the woman made the taking

a robbery, larceny was included in that crime ; whereas, if the

force was not sufficient to constitute a robbery, the taking of

the money nevertheless amounted to larceny, as she paid the

money to the prisoner against her will, and because she was

afraid.

Kelly, C. B., said :
" The crime of obtaining money by false

j)retences differs from larceny. It is constituted by the pre-

tence that something has taken place which in fact has not

taken place. The present is a different case. Jane Powell

was not deceived. She was intimidated, and by the operation

of both the intimidation and the surprise of the trick she was

induced to give uj) the money against her will."

Blackburn, J., said :
" To constitute a larceny there must

be an animus fiirandi, i.e., a felonious intent to take the pro-

perty of another against his will. The essence of the offence

is knowingly to take the goods of another against his will.

The goods may be obtained in various ways. If by force, then

a robbery is committed. This would include larceny, but force

is not a necessary ingredient in larceny. It is sufficient to

constitute a larceny if the goods are obtained against the will

of the owner. It would be a scandal to the law if goods could

be obtained by frightening the owner, and 3'et that this should

not constitute a taking within the meaning of the definitions

of larcen3^ The material ingredient is that the goods should

be obtained against the will of the owner. The other ingre-
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dients of larceny undoubtedly existed here, as appears from

the evidence in the case. There is ample evidence that the

money was obtained against the will of Jane Powell. If there

had been any doubt upon the point the jury should have been

asked the question ; but it is clear that Jane Powell did not

part with her money of her own free will. This is, in effect,

stated in the case. There is evidence that the money was

obtained by the prisoner with a felonious intent, and against

the will of Jane Powell. The jury have, in effect, found these

facts against the prisoner, and these facts constitute larceny.

Even if a robbery had, in fact, been committed, that does not

preserve the prisoner from the liability to be convicted of

larceny. A robbery includes a larceny. There may be some

doubt whether a robbery was committed in this case ; but it

is not necessary to consider that question."

Lush, J., said: "I had some doubt during the argument

whether there bad been a sufficient taking ; but now I think

that there was a sufficient taking to constitute larceny, as the

money was specifically demanded by the prisoner, and was

exacted by him from Jane Powell under coercion, and whilst

she was prevented from leaving the room."

Brett, J., said :
" The question is whether there was a

sufficient taking of the money. If the matter rested on the

trick alone, that might be insufficient, as it is rather evidence

of the prisoner's motives than the means by which he obtained

the money. I had some doubt also whether the fear of a

temporary imprisonment not accompanied by any personal

violence rendered the taking in this case a robbery. Upon

consideration, however, I think that as the threat was capable

of being executed, and Jane Powell really parted with her

money against her will, that is sufficient to constitute a larceny.

There was evidence of such a taking, and the jury have found,

in effect, that the money was obtained under a fear sufficient

to make the giving of it an unwilling act. Consequently the
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taking was against the will of Jane Powell, and was therefore

a larceny."

[McConnell for the Crown ; Commins for the prisoner.]

The leading case was followed in E. v. Lovell (8 Q. B. D. 185),

where the prisoner, a travelling grinder, had by menaces extorted

an excessive price from a woman in Worcestershire for the grind-

ing of some knives. The prosecutrix gave the prisoner six knives

to grind for her, the ordinary chai'ge for grinding which would be

Is. 3d. The prisoner ground the knives, and then demanded with

threats 5.s. 6d. as his charge from the prosecutrix. The prosecutrix,

being thus frightened, in consequence of her fears paid the prisoner

the sum demanded. The jury having convicted the prisoner, and

the point being reserved, the Court of Crown Cases Eeserved

affirmed the conviction.

It is probable that the facts in these cases would not have sus-

tained an indictment for robber\% enough intimidation not having

been employed to constitute that crime. [Vide E. v. Knewland and

Wood, 2 Leach, 721.) But, before the statute referred to in the

next leading case, the obtaining of money under a threat of charg-

ing the prosecutor with sodomitical practices had been held to be

robbery (E. v. Donally, 1 Leach, 193) ;
" the law considering the

fear of losing character by such an imputation as equal to the fear

of losing life itself, or of sustaining other personal injury." (Per

Ashurst, J., in E. v. Knewland and Wood.)

In E. V. Walton and Ogden (9 Cox, C. C. 268) the Court of

Crown Cases Eeserved held that under 24 & 25 Vict. c. 96, s. 45,

which relates to demanding property, etc., with menaces or by

force, the menaces must be of such a nature and extent as to

unsettle the mind of the person on whom they operate, and

take away from his acts that element of free voluntary action

which alone constitutes consent. It is a question for the jury

whether the evidence of any particular case comes within that

principle.

In E. V. Hazell (11 Cox, C. C. 597) the prosecutor met a man
and walked with him. During the walk the man picked up a

purse which he said he had found, and that it was dropped by the

prisoner. He then gave it to the prisonei', who opened it, and

there appeared to be about 40/. in gold in it. The prisoner
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appeared grateful, and said he would reward the man and the

prosecutor for restoring it. The three then went to a public-

house and had some drink. Prisoner then showed some money

and said, if the man would let him have 101. and let him go out of

his sight, he would not say what he would give him. The man
handed what seemed to be 10/. in money, and the prisoner and

prosecutor then went out together. They returned, and prisoner

appeared to give the 101. back and 51. more. Prisoner then said he

would do the same for the prosecutor, and by that means obtained

31. in gold and the prosecutor's watch and chain from him. The

prisoner and the man then left the public-house, and made oft' with

the 31. and the watch and chain. At the trial, the prosecutor said

.he handed the 3/. and the watch and chain to the men in terror,

being afraid they would do something to him, and not expecting

they would give him 5/. The Court of Crown Cases Eeserved

held that the prisoner was properly convicted of larceny upon this

evidence.

As to things taken under a claim of right, vide E. v. Macdaniel,

Foster, 121 ; E. v. Hall, 3 C. & P. 409 ; E. v. Boden, 1 C. & K. 395;

E. V. Wade, 11 Cox, C. C. 549.

Threat to accuse of an Infamous Crime.

R. V. REDMAN. (1865) [73]

[L. E. 1 C. C. E. 12 ; 35 L. J. (M. C.) 89 ; 11 Jur. N. S. 960

;

13 L. T. 303 ; 14 W. E. 56 ; 10 Cox, C. C. 159.]

The prisoner was indicted under 24 & 25 Vict. c. 96, s. 47,

for threatening a boy's father to accuse the boy of an abomin-

able offence upon a mare, with intent to extort money from

the father. The prisoner charged the boy with an abominable

offence upon a mare in the prisoner's possession. ]jefore

giving information against the boy (which he afterwards did,

when the charge was dismissed as groundless), the prisoner
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went to the boy's father, and stated to him that the offence

had been committed, and that, if the father did not bu}' the

mare of him, and pay him 3/. 10s. for her, he would accuse

the boy. Tlie father refused, saying tliat the prisoner was a

liar and wanted to get rid of the mare. The prisoner pursued

the same course to the boy's master, who treated his attempt

in the same y^'AX. No evidence was given as to the value of

the mare ; but there was the above evidence of the prisoner's

desire to get rid of her. The boy was called, and denied the

charge, which was a most improbable one. The learned Judge

told the jury to find the prisoner guilty, if he threatened the

father to make the charge for the purpose of putting off the

mare and forcing the father, under terror of the threatened

charge, to buy and pay for her at the jDrisoner's price. The

jur}' convicted the prisoner, and the Court of Crown Cases

Reserved held that the prisoner was guilty of threatening to

accuse with intent to extort money, within the meaning of

24 .1- 25 Yict. c. 96, s. 47.

[C. S. Bowen for the prosecution.]

So gravely does the law regard the offence of threatening to

accuse another of a serious crime, with intent to extort money, that

the person found guilty of it may be sent into penal servitude for

life. It is immaterial whether the person against whom the accu-

sation is threatened be innocent or guilty if the pi'isoner intended

to extort money (R. /. Gardner, 1 C. & P. 479) ; and therefore,

although the prosecutor may be cross-examined as to his guilt of

the offence imputed to him, with a view to shake his credit, yet no

evidence will be allowed to be given, even in cross-examination, by

another witness, to prove that the prosecutor was guilty of such

offence. (R. r. Cracknell, 10 Cox, C. C. 408.)

In R. V. Richards (11 Cox, C. C. 43) Mr. Justice Blackburn

ruled that the guilt or innocence of the prosecutor is material in

considering whether, under the circumstances of the case, the

intention of the prisoner was to extort money, or merely to com-
pound a felony.
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In R. V. Tomlinson ([1895] 1 Q. B. 706, and 18 Cox, C. C. 75)

the Court of Crown Cases Reserved held that in order to constitute

the offence of sending a letter demanding money with menaces,

within the meaning of 24 & 25 Vict. c. 96, s. 44, it is not essential

that the " menace" should be a threat of injury to the person or

property of the prosecutor, or a threat to accuse him of a crime

;

the offence may be committed if there be a threat to accuse him of

misconduct not amounting to an offence against the criminal law.

In this case it was proved that the prisoner, who was in the prose-

cutor's employ, was discovered by the prosecutor and his wife in

the commission of an act of immorality with a woman named Kate

Youde in the prosecutor's stable, in consequence of which the

prosecutor discharged the prisoner from his service. Subsequently

the prosecutor received by post the following letter in the prisoner's

handwriting :
—

" On the rocks only had a day and a half work since leaving

Wrexham i want you to let me have 10s. so that I can get a can

and brush and if I do not get it on or before Tuesday morning I

shall let Mrs. Morgan and your friends know of yours doings with

(Kate Youde) you must understand i am not going to suffer to

hide you i have had enough of you. You are at liberty to show

this to your lawyer or anyone else if you like but i shall certainly

do it."

The question reserved for the opinion of the Court of Crown

Cases Reserved was whether the threats in the above letter

were such threats as wei'e contemplated by sect. 44 of 24 & 25

Vict. c. 96.

The Court of Crown Cases Reserved affirmed the conviction.

Lord Russell, C. J., said :
" The question turns upon the true con-

struction of sect. 44 of the Larceny Act, 1861 ; but in order to

determine it we must look at other sections of that Act which deals

with a cognate subject-matter. The next section deals with the

demanding of property with menaces or by force with intent to

steal it, while sect. 46 deals with the offence of sending a letter

threatening to accuse a person of crime with intent to extort money
or other property, and it should be observed that the class of accu-

sations dealt with by that section are accusations of crime only.

In addition to these sections I need only refer to sect. 49, which

makes it immaterial whether the menaces or threats are of
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violence, injury, or accusation to be caused or made by the offender

or any other person. Coming back to the question of the con-

struction of sect. 44, we have to ask ourselves whether the send-

ing of this letter is evidence of demanding money with menaces."

Wills, J., said :
" I think that the case comes within sect. 49,

although it is not necessary that it should do so ; the words

'injury' and 'accusation ' ought to receive a liberal interpretation,

and not be confined to any specific class of injuries or accusations
;

that which will do a person harm comes, in my opinion, within the

meaning of ' injury.' I do not think that the word ' accusation
'

is confined to cases coming within sect. 46, w^hich deals with

accusation of offences of a peculiarly bad character, nor can I

think that it applies only to accusations of criminal offences ; it

must have the meaning given it in ordinary language. . With

regard to the doctrine that the- threat must be of a nature to

operate on a man of reasonably sound or ordinarily firm mind, I

only desire to say that it ought, in my judgment, to receive a

liberal construction in practice ; otherwise great injustice may be

done ; for persons who are thus practised upon are not as a rule

of average firmness ; but I quite appreciate the fact that the threat

must not be one that ought to influence nobody."

The threat to accuse need not be a threat to accuse before a

judicial tribunal ; a threat to charge before any third person is

sufficient. (E. v. Eobinson, 2 M. & E. 14.)

Sect, 44 of 24 & 25 Vict. c. 96 provides that a person who

sends a letter demanding, with menaces and without reasonable or

probable cause, any chattels, money, or other property, may be

sentenced to penal servitude for life.

Sending a letter threatening to murder a person, to burn or

destroy his house, &c., or to maim his cattle, are felonies punishable

with ten years' penal servitude. {Vide 24 & 25 Vict. c. 97, s. 50,

and 24 & 25 Vict. c. 100, s. 16.)

The prosecutor may be asked what appeared to him the meaning

of an alleged threatening letter. Evidence is admissible to show

that, under particular circumstances, the words in the letter had

not their ordinary meaning, but the meaning imputed to them upon

the record ; and therefore the witness might be asked whether he

understood the meaning to be that which the record imputed.

(E. V. Hendy, 4 Cox, C. C. 243.)
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As to threatening letter ; reasonable and probable cause ; threat

which a man of ordinary firmness could not be expected to resist,

vide E. V. Nathalie Miard, 1 Cox, C. C. 22.

Other cases in point are :—E. v. Grimwade, 1 Cox, C. C. 85
;

E. V. Carruthers, 1 Cox, C. C. 138 ; E. v. Shepherd, 1 Cox, C. C.

237 ; E. V. Smith, 2 C. & K 882 ; E. v. Pickford, 4 C. & P. 227

;

E. V. Girdwood, 1 Leach, C. C. 142 ; E. v. Chalmers, 16 L. T. 363

;

E. V. Wagstaff, E. & E. C. C. 398 ; E. v. Taylor, 1 F. & R 511

;

E. V. Eobertson, 10 Cox, C. C. 9 ; E. v. Hamilton, 1 C. & K. 212
;

E. V. Coghlan, 4 P. & P. 316 ; E. v. Hickman, 1 M. C. C. 34 ; E. v.

Norton, 8 C. & P. 671 ; E. v. Cooper, 3 Cox, C. C. 547 ; E. v.

Braynell, 4 Cox, C. C. 402 ; E. v. Boucher, 4 C. & P. 562 ; E. v.

Southerton, 6 East, 126 ; E. v. Yates, 6 Cox, C. C. 441 ; E. v.

Kain, 8 C. & P. 187 ; E. v. Middleditch, 2 Cox, C. C. 313.

Larceny through Mtstake of Post Ojfice Clerk.

R. V. MIDDLETON. (1873) [74]

[L. E. 2 C. C. E. 38 ; 42 L. J. (M. C.) 73 ; 28 L. T. 777 ; 12 Cox,

C. C. 260, 417.]

At the Sessions of the Central Criminal Court, held on

Monday, the 23rd of September, 1872, George Middleton was

tried for feloniously stealing certain money to the amount of

8L 16s. lOd. of the moneys of the Postmaster-General. The

ownership of the money was laid in other counts in the Queen

and in the mistress of the local post office.

It was proved in evidence that the prisoner was a depositor

in a Post Office savings bank, in which a sum of lis. stood

to his credit. In accordance with the practice of the bank, he

duly gave notice to withdraw IDs., stating in such notice the

number of his depositor's book, the name of the post office,

w. 20
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and the amount to be withdrawn. A warrant for 10s. was

duly issued to the j^risoner, and a letter of advice was duly

sent to the post office at Notting Hill to pay the prisoner 10s.

He presented himself at the post office and handed in his

depositor's book and the warrant to the clerk, who, instead of

referring to the proper letter of advice for 10s., referred by

mistake to another letter of advice for 8?. 16s. lOcL, and

l)laced upon the counter a 5L note, three sovereigns, a half

sovereign, and silver and copper, amounting altogether to

8/. 16s. lOd. The clerk entered the amount paid, viz.,

8L 16s. 10(/., in the prisoner's depositor's book and stamped it,

and the prisoner took up the money and went away. The

mistake was afterwards discovered, and the prisoner was

brought back, and, upon being asked for his depositor's book,

said he had burnt it. Other evidence of the prisoner having

had the money was given.

It was objected by the counsel for the prisoner that there

was no larceny, because the clerk parted with the proj^erty

and intended to do so, and because the prisoner did not get

possession hy any fraud or trick. The jur}" found that the

prisoner had the animus furandi at the moment of taking the

money from the counter, and that he knew the money to be

the money of the Postmaster-General when he took it

up. A verdict of Guilty was recorded, and the learned Com-

mon Serjeant reserved for the opinion of the Court for Crown

Cases Reserved the question whether, under the circumstances

above disclosed, the prisoner was properly found guilty of

larceny. Fifteen Judges sat to bear the case, and, by eleven

against four, they decided that the prisoner was guilty of

larceny.

Of these eleven Judges seven held that the prisoner was

guilty of larceny on the ground that, even assuming the clerk

to have the same authority to part with the possession of, and

property in, the money which the Postmaster-General would
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have had, the mere deHvery under a mistake, though with the

intention of passing the property, did not pass the property
;

and the possession being obtained animo furandi, there was

both a taking and a steahng within the definition of larceny.

Three Judges supported the conviction on the ground that

the clerk had only a limited authority to part with the money

to the person named in the letter of advice, and therefore no

property passed to the prisoner, and the j)ossession was obtained

animo furandi.

One Judge (Pigott, B.) ui^held the conviction on the ground

that the mistaken act of the clerk in placing the money on

the counter stopped short of placing it completely in the

prisoner's possession, and that his subsequently taking it up

was larceny.

Cockburn, C. J., Blackburn, Mellor, Lush, Grove, Denman,

and Archibald, JJ., concurred in a judgment from which the

following are extracts :

—

" The finding of the jury, that the prisoner at the moment

of taking the money had the animus furandi, and was aware of

the mistake, puts an end to all objection arising from the fact

that the clerk meant to part with the possession of the money.

On the second question, namely, whether, assuming that the

clerk was to be considered as having all the authority of the

owner, the intention of the clerk (such as it was) to i^art with

the property prevents this from being larceny, there is more

difficulty, and there is in fact a serious difference of opinion,

though the majority, as already stated, think the conviction

right. ... In the present case, the property still remains

that of the Postmaster-General, and never did vest in the

prisoner at all. There was no contract to render it his which

required to be rescinded ; there was no gift of it to him, for

there was no intention to give it to him or to any one. It was

simply a handing it over by a pure mistake, and no property

j)assed. As this was money, we cannot test the case by seeing

20—2
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whether an innocent purchaser could have held the property.

But let us suppose that a purchaser of beans goes to the %Yare-

house of a merchant with a genuine order for so many bushels

of beans, to be selected from the bulk, and so become the

property of the vendee, and that by some strange blunder the

merchant delivers to him an equal bulk of coffee. If that

coffee was sold (not in market overt) by the recipient to a

third person, could he retain it against the merchant, on the

ground that he had bought it from one who had the property

in the coffee, though subject to be diverted ? . . . We
admit that the case is undistinguishable from the one supposed

in the argument, of a person handing to a cabman a sovereign

by mistake for a shilling ; but after carefully weighing the

opinions to the contrary, we are decidedly of opinion that the

property in the sovereign would not vest in the cabman, and

that the question whether the cabman was guilt}' of larceny or

not would depend upon this, whether he, at the time he took

the sovereign, was aware of the mistake, and had then the

guilty intent, the animnsfitrandi."

[Sir J. D. Coleridge, A.-G., Metcalfe, and Slade for the

Crown.]

The ground on which the opinion of the four Judges who
considered the prisoner not guilty proceeded was that the clerk

bad a general authority to part with the property in the money,

and that he intended, although acting under a mistake, to part

\vith such property to the prisoner at the time he handed over the

money to him, and that, having such general authority and such

intention, and acting upon them, there was no felonious taking by

the prisoner, without the consent and against the will of the owner.

In E. V. Little and Eustace (10 Cox, C. C. 559), a carman, having

to deliver goods to a certain person, in mistake delivered them to

another person, who appropriated them to his own use. It was

held that the carman did not part with the property in the goods

by delivering them to a wrong person, and that the latter, appro-

priating them to his own use, was guilty of larceny.
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In E. V. Prince (L. E. 1 C. C. E. 150) it was held that where a

servant is entrusted with his master's property with a general

authority to act for his master in his business, and is induced by

fraud to part with his master's property, the person who is guilty

of the fraud and so obtains the property is guilty of obtaining it

by false pretences, and not of larceny, because to constitute larceny

there must be a taking against the will of the owner, or of the

owner's servant duly authorised to act generally for the owner.

But where a servant has no such general authority from his

master, but is merely entrusted with the possession of his goods

for a special purpose, and is tricked out of that possession by

fraud, the person who is guilty of the fraud and so obtains the

property is guilty of larceny, because the servant has no authority

to part with the property in the goods except to fulfil the special

purpose for which they were entrusted to him.

Sovereign mistaken for a Shilling.

R. V. ASHWELL. (1885) [75]

[16 Q. B. D. 190 ; 16 Cox, C. C. 1.]

At the Assizes for the county of Leicester in January, 1883,

Thomas Ashwell was tried for larceny of a sovereign, the

moneys of Edward Keogh.

Keogh and Ashwell met in a public-house on the evening

of the 9th of January. At about 8 p.m. Ashwell asked Keogh

to go into the yard, and when there requested Keogh to lend

him a shilling, saying that he had money to draw on the

morrow, and, that he would then repay him. Keogh con-

sented, and, putting his hand in his pocket, pulled out what he

believed to be a shilling, but what was in fact a sovereign, and

handed it to Ashwell, and went home, leaving Ashwell in the
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yard. About 9 the same evening Ashwell obtained change

for the sovereign at another pubHc-house.

At 5.20 the next morning Keogh went to Ashwell's house,

and told him that he had discovered the mistake, whereupon

Ashwell falsely denied having received the sovereign, and on

the same evening he gave false and contradictory accounts as

to where he had become possessed of the sovereign he had

changed at the second public-house on the night before. But

he afterwards said, " I had the sovereign, and spent half of it,

and I shan't give it back because I only asked him to lend me

a shilling."

The jury found that the prisoner did not know that it was

a sovereign at the time he received it ; but said that they were

unanimously of opinion that the prosecutor parted with it

under the mistaken belief that it was a shilling ; and that the

prisoner, having, soon after he received it, discovered that it

was a sovereign, could have easily restored it to the prosecutor,

but fraudulently appropriated it to his own use and denied the

receipt of it, knowing that the prosecutor had not intended to

part with the possession of a sovereign, but only of a shilling.

They added that if it were competent to them, consistently

with these findings and with the evidence, to find the prisoner

guilty, they meant to do so.

The case was reserved for the consideration of the Court of

Crown Cases Reserved. Seven Judges were for affirming the

conviction, and seven for quashing it; the Judges being equally

divided in opinion as to whether he had been guilty of larceny

at common law. The conviction therefore stood.

Cave, J., said :
" The acceptance by the receiver of a pure

benefit unmixed with responsibility may fairly be, and is in

fact, presumed in law until the contrary is shewn ;
but the

acceptance of something which is of doubtful benefit should

not be, and is not, presumed. Possession unaccompanied by

ownership is of doubtful benefit ; for although certain rights
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are attached to the possession of a chattel, they are accom-

panied also by liabilities towards the absolute owner which

may make the possession more of a burden than a benefit. In

my judgment a man cannot be presumed to assent to the

possession of a chattel ; actual consent must be shewn. Now
a man does not consent to that of which he is wholly ignorant

;

and I think, therefore, it was rightly decided that the defen-

dant in Merry r. Green (7 M. & W. 623) was not in possession

of the purse and money until he knew of their existence.

Moreover, in order that there may be a consent, a man must

be under no mistake as to that to which he consents ; and I

think, therefore, that Ashwell did not consent to the possession

of the sovereign until he knew that it was a sovereign. Sup-

pose that, while still ignorant that the coin was a sovereign,

he had given it away to a third person who had misappropriated

it, could he have been made responsible to the prosecutor for

the return of '20s. ? In my judgment he could not. If he had

jDarted with it innocently, while still under the impression that

it was only a shilling, I think he could have been made respon-

sible for the return of a shilling and a shilling only, since he had

consented to assume the responsibility of a possessor in respect

of a shilling only. It may be said that a carrier is responsible

for the safe custody of the contents of a box delivered to him to

be carried, although he may be ignorant of the nature of its

contents ; but in that case the carrier consents to be responsible

for the safe custody of the box and its contents whatever they

may happen to be ; and, moreover, a carrier is not responsible

for the loss of valuable articles, if he has given notice that he

will not be responsible for such articles unless certain con-

ditions are complied with, and is led by the consignor to

believe that the parcel given to him to carry does not contain

articles of the character sjiecitied in the notice. (Batson v.

Donovan, 4 B. & A. 21.) In this case Ashwell did not hold

himself out as being willing to assume the responsibilities of a
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possessor of the coin whatever its vahie might be; nor can I

infer that at the time of the clehvery he agreed to be responsible

for the safe custody and return of the sovereign. As, there-

fore, he did not at the time of dehvery subject himself to the

liabilities of the borrower of a sovereign, so also I think that

he is not entitled to the privileges attending the lawful posses-

sion of a borrowed sovereign. When he discovered that the

coin was a sovereign, he was, I think, bound to elect, as a

finder would be, whether he would assume the responsibilities

of a possessor ; but at the moment when he was in a position

to elect, he also determined fraudulently to convert the

sovereign to his own use ; and I am, therefore, of opinion that

he falls within the principle of E. v. Middleton (L, E. 2 C. C. E.

38), and was guilty of larceny at common law."

Lord Coleridge, C. J., said :
" It appears to me that the

sovereign was received by the prisoner and misappropriated

by him at one and the same instant of time. In good sense it

seems to me he did not take it till he knew what he had got

;

and when he knew what he had got, that same instant he stole

it. According to all the cases, if at the very moment of the

receipt of a chattel the receiver intends to misapj)ropriate and

does misappropriate it, he is guilty of larceny. I think, for

the reasons I have given, and in the sense I have defined, the

prisoner did so here; and this seems to me, with great deference

to my brother Smith, to be the answer to the exceedingly able

and ingenious passage in his judgment in which he says that

it is a fallacy to confound two things so utterly dift'erent as the

discovery of a mistake and the stealing of a chattel. I do not

shrink from the conclusion, which seems to me good sense,

that sometimes the discovery of a mistake and the stealing of

a chattel may be the same, or rather may be two forms of

words equally descriptive of the same facts, if, as here, the

chattel is really discovered and stolen at one and the same

instant of time. This would be my view if the case were bare
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of authority, and the matter were res Integra. But it is not

res Integra, and there is abundant authority. On this part of

the case I concur with my brother Cave. I think we cannot

reverse this conviction without practically overruling Lord

Eldon in Cartwright r. Green (8 Ves. 405), the Court of

Exchequer in Merry r. Green (7 M. & W. 623), and the dicta

cited by my brother Cave from the judgment of the majority

of the Judges in E. v. Middleton. I can see no sensible or

intelligible distinction between the delivery of a bureau not

known to contain a sum of money or a purse and the delivery

of a piece of metal not known to contain in it 20s. ; and the

passage in the judgment of Sir A. Cockburn, which was

assented to by the majority of the Judges in R. v. Middleton,

appears to me, as it does to my brother Cave, to be decisive

of this case."

[A. K. Loyd for the Crown ; Sills for the prisoner.]

The leading case was distinguished and discussed in E. v.

Flowers (16 Q. B. D. 643, and 16 Cox, C. C. 33), where a Leicester

workman received some money innocently, but afterwards fraudu-

lently appropriated it. " If the judgments of the seven Judges,"

said Lord Coleridge, C. J., " who affirmed the conviction in E. v.

Ashwell are carefully read, it will be seen that there is a sub-

stantial difference between that case and the present, and that

those Judges were of opinion that, to justify a conviction for

larceny, the receipt and appropriation must be contempo-

raneous." " I am of the same opinion," said Manisty, J., " and

am glad that the opportunity has occurred for stating the sub-

stance of the decision in E. v. Ashw^ell. The difference of opinion

amongst the Judges in that case was founded on the facts of the

case, and on the application to those facts of the settled principle

of law, that innocent receipt of a chattel, coupled wath its sub-

sequent fraudulent appropriation, does not amount to larceny.

Some of the Judges thought that the facts of the case did not

shew an innocent reception of the sovereign, and said that it was

larceny ; others thought that the reception was innocent and held

that it was not larceny. I am glad to think that the old rule of
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law still exists in its entirety." "The old rule of law," said Sir

Henry Hawkins, "was never really questioned by any of the

Judges in E. v. Ashwell. This case is altogether different ; the

Eecorder told the jury that if the prisoner received the 7s. Hid.
innocently, and afterwards appropriated it to his use, he was guilty

of larceny. It is perfectly clear to my mind that it could not be

so. The summing up here shews that the learned Eecorder was
under a misapprehension as to the rule of law."

Where a man, driving a flock of lambs from a field, drove, with

the flock, a lamb belonging to another person, without knowing

that he did so, and afterwards, when he discovered the fact, sold

the lamb, denied having done so, and appropriated the proceeds to

his own use, the Court held that he was rightly convicted of

larceny ; for having in the first instance driven away the lamb,

the property of another, he committed a trespass, which as soon

as he resolved to dispose of the animal (the trespass continuing

all along) became a felonious trespass. (E. v. Eiley, Dears. C. C.

149.)

In E. V. Hehir (18 Cox, C. C. 267), which was a case tried in

1894 at the Munster Assizes held at Cork, and reserved for the Irish

Court of Criminal Appeal, the Court held that where a man handed

to the prisoner a 10/. note in mistake for a 11., and the prisoner

took the note thinking it was a 1/. note, and when he suddenly

discovered the error, kept it, that he could not be indicted for

larceny.

The decision, therefore, of the English Court of Crown Cases

Eeserved in E. v. Ashwell was not followed.

Larceny by Finder.

[76] R. V. THURBORN. (1849)

[1 Den. C. C. 387 ; T. & M. 67 ; 2 C. & K. 831 ; 18 L. J. (M. C.) 140

;

13 Jur. 499.]

The prisoner was tried before Parke, B., at the Summer

Assizes for Huntingdon, 1848, for stealing a bank note.
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He found the note, which had been accidentally dropped on

the highway. There was no mark or name on it, indicating

who was the owner, nor were there any circumstances attending

the finding which would enable him to discover to whom the

note belonged when he picked it up, nor had he any reason to

believe that the owner knew where to find it again. The

prisoner meant to appropriate it to his own use when he picked

it up. The day after, and before he had disposed of it, he was

informed that the prosecutor was the owner, and had dropped

it accidentally ; he then changed it, and api^ropriated the money

taken to his own use. The jury found that he had reason to

believe, and did believe, it to be the prosecutor's property, before

he thus changed the note.

The learned Baron directed a verdict of Guilty, intimating

that he should reserve the case for further consideration.

The case came before the Court of Crown Cases Reserved,

consisting of the Lord Chief Baron, Patteson, J., Rolfe, B.,

Cresswell, J., Williams, J., Coltman, J., and Parke, B., and the

judgment of the Court was delivered on the 30th of April, 1849,

by Parke, B., in the course of which judgment the learned

Baron said: "In order to constitute the crime of larceny there

must be a taking of the chattel of another animo farandi, and

against the will of the owner. This is not the full definition

of larceny, but so much only of it as is necessary to be referred

to for the present purpose ; by the term animo farandi is to be

understood, the intention to take, not a particular temporary

but an entire dominion over the chattel, without a colour of

right. As the rule of law founded on justice and reason is,

that actus non facit renm nisi mens sit rea, the guilt of the

accused must depend on the circumstances as they appear to

him, and the crime of larceny cannot be committed, unless the

goods taken appear to have an owner, and the party taking

must know or believe that the taking is against the will of that

owner.
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" The rule of law on this subject seems to be that if a man
find goods that have actually been lost, or are reasonably sup-

posed by him to have been lost, and appropriates them, with

intent to take entire dominion over them, really believing

when he takes them that the owner cannot be found, it is not

larceny. But if he takes them with the like intent, though lost,

or reasonably supposed to be lost, but reasonably believing

that the owner can be found, it is larceny.

" In applying this rule, as indeed in the application of all

fixed rules, questions of some nicety may arise, but it will gene-

rally be ascertained whether the person accused had reasoliable

belief that the owner could be found, by evidence of his

previous acquaintance with the ownership of the particular

chattel, the place where it is found, or the nature of the marks

upon it. In some cases it would be apparent, in others appear

only after examination.

"It would probably be presumed that the taker would

examine the chattel as an honest man ought to do, at the time

of taking it, and if he did not restore it to the owner, the jury

might conclude that he took it, when he took complete posses-

sion of it, auimo furandi. The mere taking it up to look at it

would not be a taking possession of the chattel.

" To apply these rules to the present case : the first taking

did not amount to larceny, because the note was really lost,

and there was no mark on it or other circumstance to indicate

then who was the owner, or that he might be found, nor an}'

evidence to rebut the presumption that would arise from the

finding of the note as proved, that he believed the owner could

not be found, and therefore the original taking was not

felonious : and if the prisoner had changed the note or otherwise

disposed of it, before notice of the title of the real owner, he

clearly would not have been 23unishable ; but after the j^risoner

was in possession of the note, the owner became known to him,

and he then aj)propriated it animo furandi, and the point to be
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decided is, whether that was a felony. Upon this question we

have felt considerable doubt. If he had taken the chattel

innocently, and afterwards appropriated it without knowledge

of the ownership, it would not have been larceny, nor would it,

we think, if he had done so, knowing who was the owner, for

he had the lawful possession in both cases, and the conversion

would not have been a trespass in either. But here the original

taking was not innocent in one sense, and the question is, does

that make a difference ? We think not : it was dispunishable

as we have already decided ; and though the possession was

accomj^anied by a dishonest intent, it was still a lawful posses-

sion and good against all but the real owner, and the subse-

quent conversion was not therefore a trespass in this case more

than the others, and consequently no larceny. We, therefore,

think that the conviction was wrong."

[No counsel appeared.]

In E. V. Glyde (L. E. 1 C. C. E. 130, and 11 Cox, C. C. 103)

the prisoner found a sovereign on the highway, believing it had

been accidentally lost. Knowing he was doing wrong, he at

once made up his mind to keep it, whether he found out who had

lost it or not, and, on the owner being soon afterwards discovered,

he refused to give it up. There was no evidence to show that the

prisoner believed he could find the owner at the time he found the

sovereign, and it was held, on the authority of E. v. Thurborn, that

.he was not guilty of larceny,

"If," however, "a person picks up a thing and knows that he

can immediately find the owner, but instead of restoring it to the

owner, converts it to his own use, this is felony." {Per Parke, B.,

in E. V. Pope, 6 C. & P. 346.) Where, for instance, a gentleman

left a trunk in a hackney coach, and the coachman, instead of

restoring it to the owner, detained it, opened it, destroyed part of

the contents, and borrowed money on the rest, this was held to be

larceny ; for the coachman must have known where he took the

gentleman up and where he set him down, and ought to have

restored his trunk to him. (E. v. Wynne, 2 East, P. C. 664, and

1 Leach, C. C. 413.)



318 LABCENY BY FIXDEB.

In order, however, to convict the finder of property of larceny,

it is essential that there should be evidence of an intention to

appropriate the property at the time of finding. If at that time

his intentions were honest, his subsequentl}' altering his mind and

deciding to keep the chattel, no matter who might be the owner,

would not make him legally a thief. (E. v. Christopher, 28 L. J.

(M. C.) 35.)

A servant indicted for stealing bank notes, the property of her

master, in his dwelling-house set up as her defence, that she found

them in the passage, and, not knowing to whom they belonged,

kept them to see if they were advertised :—Held, that she ought

to have inquired of her master whether they were his or not ; and

that not having done so, but having, taken them away from the

house, she was guilty of stealing them. (E. v. Kerr, 8 C. & P. 176.)

If a bureau is delivered to a carpenter to repair, and he discovers

money in a secret drawer of it, which he, unnecessarily as to its

repairs, breaks open, and converts the money to his own use, it is a

felonious taking of the property, unless it appears that he did it

with intention to restore it to its right owner. (Cartwright v. Green,

2 Leach, C. C. 952.)

A person purchased, at a public auction, a bureau in which he

afterwards discovered, in a secret drawer, a purse containing money,

which he appropriated to his ov.ti use. At the time of the sale no

person knew that the bureau contained anything whatever:—Held,

that if the buyer had express notice that the bureau alone, and not

its contents (if an}-), was sold to him ; or if he had no reason to

believe that anything more than the bureau itself was sold, the

abstraction of the money was a felonious taking, and he was guilty

of larceny in appropriating it to his own use. But that if he had

reasonable ground for believing that he bought the bureau with

its contents (if any), he had a colourable property, and it was

no larceny. (Merry v. Green, 10 L. J. (M, C.) 154.)

Where a box of plate was brought up from the bottom of the

river by ballast heavers while engaged in their ordinary business

and the contents were disposed of by them, it is a question for the

jurj- whether, under the circumstances, they had suflicient means

of discovering the owner, or had wilfully abstained from making

any endeavours towards such discovery to constitute a larceny.

(R. V. Scully, 1 Cox, C. C. 189.)
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A person finding property which has no mark upon it by which

the owner can be traced is yet guilty of larceny, if he appropriates

it to his own use, without making inquiries on the subject, unless

he has fair reason to believe that the property has been abandoned

by the owner. (E. v. Coffin, 2 Cox, C. C. 44.)

Other cases on this subject are :—E. v. Preston, 5 Cox, C. C.

390 ; E. V. York, 3 Cox, C. C. 181 ; E. v. Wood, 3 Cox, C. C. 277,

453 ; B. V. Deaves, 11 Cox, C. C. 227 ; E. v. Mole, 1 C. & K. 417

;

E. V. West, 6 Cox, C C. 415 ; E. v. Moore, 8 Cox, C. C. 416 ; E. v.

Peters, 1 C. & K. 245 ; E. v. Knight, 12 Cox, C. C. 102 ; E. v.

Dixon, 7 Cox, C. C. 35 ; E. v. Gardner, 9 Cox, C. C. 253 ; E. v.

Pierce, 6 Cox, C. C. 117 ; E. v. Holloway, 5 C. & P. 525 ; E. v.

Eiley, Dears. C. C. 149.

Larceny by a Bailee.

R. V. WYNN. (1887) [77]

[16 Cox, C. C. 231 ; 56 L. T. 749 ; 52 J. P. 55.]

This was a case reserved from the Lewis Assizes by Field, J.

The prisoner, a travelling watchmaker, on two separate occa-

sions received from different persons watches which he was to

repair. One of the watches was pledged by the prisoner in

November, 1886, and the other before Christmas in that year.

Upon pledging the first watch the prisoner stated that he only

wanted the money for which he pledged it temporarily. And

upon pledging the second watch he requested the person with

whom he pledged it not to part with it, as it was not his pro-

perty. Upon an indictment under 24 & 25 Vict. c. 96, s. 3,

for the fraudulent conversion of the watches by the prisoner

while a bailee thereof, the Court of Crown Cases Eeserved

held that there was some evidence of a fraudulent conversion,
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i.e., an intention on the part of the prisoner to deprive the

prosecutors permanently of their property, there being no

evidence that any effort had been made by the prisoner to

redeem the watches ; and he never having shewn any

intention, beyond the statements referred to, of so doing.

Lord Coleridge, C. J., said : "I am of oiDinion that in this

case the conviction should be affirmed. It is the case of a man

who has on two separate occasions within the space of two

months had two watches delivered to him under substantially

similar circumstances by two different persons. Now, the

possession of the watches was no doubt in the first instance

obtained in a perfectly legal manner, the watches being in

each case delivered to him for the execution of repairs, and

the pledging of the watches in neither case taking place

immediately. My brother Field told the jury that the

prisoner was a bailee of the watches, and the question is,

whether the case was within the statute. The jurj' found

that the prisoner had on both occasions fraudulently taken or

converted the watches to his own use, and found a verdict of

Guilty on both charges. A doubt occurred to my learned

brother whether there was reasonable evidence that the taking

or conversion was fraudulent. Now, if the taking or conver-

sion was fraudulent, the case is clearly within the words of

the statute ; but, if it was not fraudulent, and the watches

were pledged with an honest intention of redeeming them, it

would be a different case. That, however, is not this case, for

the jury have found that at the time the watches were pledged

the prisoner did so with the intention of converting them to

his own use ; and the only question which we have to decide

is, whether there was any evidence to support such finding.

It seems to me that the very circumstance of there being two

cases, and of the second case being sej^arated from the other

by an interval of only two months, was evidence that the man
was doing what was fraudulent. There might have been cir-
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cumstances which would have tended to negative a fraudulent

intention, but there was no such evidence ; and I am there-

fore of opinion that there was some evidence of a fraudulent

taking or conversion, and that the conviction must therefore

be affirmed."

Hawkins, J., said :
" There was clearly a conversion, and

the question is, was there a fraudulent conversion ? I think

there was abundant evidence that there was an intention on

the part of the jDrisoner to part with the watches, and to derive

the benefit himself of their conversion."

Stephen, J., said :
" I am of the same opinion. But for the

statute the fact that there was no fraudulent intention on the

part of the prisoner when pledging the watches would not

have afforded him any protection. Under the statute, how-

ever, there must now be a fraudulent intention. Now fraudu-

lent involves a fraudulent conversion ; a conversion, that is,

with no claim of right, and a conversion with the intention

permanently to deprive the owner of his property. The

question is, whether there was here reasonable evidence of

such a fraudulent conversion ; that is, was the pledging a real

bond fide pledging with the intention of merely obtaining

money temporarily, or with the intention of taking the pledge

out of the power of the owner ? I agree with the observations

of my brother Hawkins as to that; and it is therefore un-

necessary for me to say more than that the conviction must

be affirmed."

[No counsel appeared.]

By 24 & 25 Vict. c. 96 (the Larceny Act, 1861), s. 3, it is enacted

that whosoever being a bailee of any chattel, money, or valuable

security, shall fraudulently take or convert the same to his own
use , or to the use of any person other than the owner thereof,

although he shall not break bulk or otherwise determine the

bailment, shall be guilty of larceny. Vzde also the Larceny Act,

1901, post, p. 323.

The mere fact of a bailee pawning the goods committed to his

w. 21



322 LARCENY BY A BAILEE.

care is not of itself enough to bring him within 24 & 25 Vict. c. 96,

s. 3. It is necessary for the prosecution not only to show a con-

version—see Syeds v. Hay (4 T, E. 260) ; and Wilbraham v. Snow
(2 Saund. Eep. 47)—but also a fraudulent conversion, and the jury

might possibly think, under the circumstances of any particular case,

that although the prisoner had acted wrongly and foolishly, yet that

he had had no intention to deprive the owner altogether of his

goods.

The case of E. v. Macdonald (15 Q. B. D. 323) shows that an

infant may be guilty of larceny by a bailee. In this case the

prisoner, who was not of full age when he entered into the contract,

was supplied with a quantity of furniture, under a hiring agreement,

by Mr. Brown, draper and furniture broker, of Torquay, After

paying three or four of the instalments as required, the prisoner

fraudulently removed and sold the goods. It was held that, not-

withstanding his infancj', he was rightly convicted of larceny by a

bailee, under 24 & 25 Vict. c. 96, s. 3.

Lord Coleridge, C. J., said :
" It is said that the prisoner cannot

be convicted of larceny as a bailee, because being an infant he was

not competent to enter into a contract of bailment ; that, the

offence charged against him depending upon his having acted in a

manner inconsistent with the terms of a contract, he being unable

to enter into such a contract, cannot be guilty of the offence. It

seems to me that this contention is based upon an assumption

w^hich is not correct in law. It is not correct, as it appears to me,

to use the expression " contract of bailment " in a sense which

implies that every bailment must necessarily in itself be a

contract. . . . The third section of 24 & 25 Vict. c. 96, says in effect

that a person who has obtained delivery of and a special property

in goods, and who cannot, therefore, at common law, be guilty of

larceny of such goods, shall, if he fraudulently take or convert the

same to his own use, be guilty of statutory larceny. It seems

to me that undoubtedly the prisoner, though a minor, had the

special property in, or right of possession of, these goods which

w^as contemplated by those who framed this enactment when they

used the term ' bailee '

; that, having such special property, he

proceeded to abuse it and fraudulently to convert the goods to his

own use ; and that he is therefore guilty of the offence created by

the section. He is guilty of the offence, not because he has broken
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a contract, which he was incapable of making, but because, being

capable of becoming a bailee of these goods, and having become

one, he dealt with the goods in such a manner as by the terms of

the Act to render him guilty of the crime of larceny."

A married woman may be a bailee within the meaning of 24 & 25

Vict. c. 96, s. 3. (E. v. Eobson, L. & C. 93.)

In E. V. Wilson (5 Q. B. D. 28), it was held that since the passing

of 37 & 38 Vict. c. 62 (the Infants' Eehef Act, 1874), an infant

could not be convicted of appropriating any part of his property,

" which ought by law to be divided amongst his creditors," where

the debts proved against his estate were only trade debts, and it

did not appear that there were any debts for necessaries supplied to

him.

The Larceny Act, 1901 (1 Edw. VII. c. 10), enacts that :—
1.— (1.) Whosoever

—

(a) being entrusted, either solely or jointlj^ with any other

person, with any property, in order that he may retain

in safe custody, or apply, pay or deliver, for any purpose

or to any person, the property or any part thereof, or

any proceeds thereof, or,

(b) having, either solely or jointly, with any other person,

received any property for or on account of any other

person,

fraudulently converts to his own use or benefit, or to the use or

benefit of any other person, the property or any part thereof, or

any proceeds thereof, shall be guilty of a misdemeanour, &c.

(2.) Nothing in this section shall apply to or affect any trustee or

any express trust created by a deed or will, or any mortgagee of

any property, real or personal, in respect of any act done by the

trustee or mortgagee in relation to the property comprised in or

affected by any such trust or mortgage.

2.—(1.) Sections 75 and 76 of the Larceny Act, 1861, are hereby

repealed.

(2.) This Act shall have effect as part of the Larceny Act,

1861, and section 1 of this Act shall be deemed to be

substituted for sections 75 and 76 of that Act.

Other cases on this subject are :—E. v. Jackson, 9 Cox, C. C. 505

;

E. V. Hassall, L. & C. 58 ; E. v. Hoare, 1 R & F. 647 ; E. v.

Garrett, 2 F. & F. 14 ; E. v. Eichmond, 12 Cox, C. C. 495 ; E. v.

21—2
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Aden, 12 Cox, C. C. 512 ; E. v. Oxenham, 13 Cox, C. C. 349 ; E. v.

Tonkinson, 14 Cox, C. C. 603 ; E. v. Townshend, 15 Cox, C. C. 466
;

E. V. Henderson, 11 Cox, C. C. 593 ; E. v. Cosser, 13 Cox, C. C.

187 ; Ex parte George, 66 L. J. Q. B. 830 ; 18 Cox, C. C. 631 ; E.

V. Bunkall, L. & C. 371 ; E. v. Jones, C. & M. 611.

Persons Employed to Sell appropriating Money Received.

[78J R. V. DE BANKS. (1884)

[13 Q. B. D. 29 ; 15 Cox, C. C. 450.]

The prosecutor gave a mare of his into the care of the

prisoner, telhng him that it was to be sold on the next Wed-

nesday at Chester Fair. On that day the prosecutor did not

go himself to sell his mare, but sent his wife, who went to

where the prisoner was and saw him ride the mare about the

fair, and sell her to a third i^artj^ and receive on such sale

some money. The prosecutor's wife after such sale asked the

prisoner to give her the money, saying she w^ould pay his

expenses. This the i^risoner declined to do, and eventually

he absconded with the money and without accounting. The

Court of Crown Cases Reserved held that there was evidence

that the prisoner was a bailee of the money thus paid to him,

and that the conviction could be supported.

Lord Coleridge, C. J., said :
" The question which we have

to consider is not whether the prisoner was a servant and

embezzled, but whether there was evidence to justify a con-

viction for larceny. Probably, the prisoner was intrusted

with the horse for sale: the jury have so found; and the

evidence of the j)rosecutor would seem to shew that that find-

ing was correct. He was then to sell the mare, and to receive
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the money derived from such sale, and then to hand it over to

the prosecutor or to his agent, who, in this case, was his wife

It seems to me, that as soon as the prisoner had sold the

mare, the wife was entitled to the money ; and being asked

by the wife for the money, he became bailee of the money, and

was guilty of larceny of that money of which he was bailee."

Field, J., said :
" Now it was the fair, horses were being

sold for cash at that fair, and the prisoner, in whose charge

the mare had been put by the prosecutor, sold her, and

according to the evidence received some money for her, which

was, as a witness proved, 15/. Now was he a bailee ? In

the present case there was no usual course of dealing between

the parties by virtue of which the prisoner had a right to mix

the money he received with his own moneys, so that no

specific money was his employer's. On the contrary, in the

present case the prisoner ought to have handed over the

money that he had received at once, as I read it, to the

prosecutor, or to his wife. Tlie conviction, therefore, can be

supported."

Smith, J., said :
" I agree with the majority in this matter.

The difficulty is on a question of fact, viz., whether the

prisoner was a bailee of the money or not. I think there was

some evidence that he was bound to hand over the particular

money, the wife asks for the money, the prisoner in no way

objects to pay the money, though he will not and does not do

it, and the jury may have found all these statements of the

prisoner about the cheque to be untrue."

[No counsel appeared.]

The Judges expressed their sense of the ditificulty of the case, and

Mr. Justice Stej)hen dissented, saying, " My view is, that the man

who has been convicted was not the bailee of the money. I think

he received the money with no obhgation to return the identical

coins, and that the present case is governed by E. r. Hassall
"

(L. & C. 58).
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In Hassall's case, it may be remarked—the case of a " money
club " at Sheffield—it was held that the bailment intended by

20 & 21 Vict. c. 54, s. 4, is a deposit of something to be retm-ned

ill specie, and therefore that a person with whom money has been

deposited, and who is under an obligation to return the amount,

but not the identical coins deposited, is not a bailee of the money

within the meaning of the section.

In the case E. v. Tonkinson (14 Cox, C. C. 603), the prosecutor

advanced money to the prisoner, a solicitor's clerk, upon the deposit

of a deed conveying the equity of redemption to the prisoner in a

house of his own, and, subsequently, he obtained a legal mortgage

from him as security for the sums so advanced. The prisoner then

obtained from the prosecutor the deed conveying the equity of

redemption on the representation that he had found a person who
would take a transfer of the mortgage. The prisoner then obtained

140Z. from another person on the deposit of that deed with him,

without notice of the prosecutor's mortgage, and appropriated the

money to his own use. The Judge at the trial directed the jury

that the prisoner was a bailee of the deed, and the jury found that

he had fraudulently converted it to his own use. The Court of

Crown Cases Eeserved held that the direction was right, and that

the prisoner was properly convicted of larceny as a bailee.

In E. V. The Governor of Holloway Prison (18 Cox, C. C. 631),

a rule had been obtained, calling upon the Governor of HoUoway
Prison to show cause why a writ of liabeas corpus should not issue

directing him to bring up the body of one Emile George before the

Court. The prisoner's extradition had been demanded by the

French Government ; and the magistrate at Bow Street had com-

mitted him for extradition for larceny by a bailee. The writ of

habeas corpus was demanded on the ground that there was no

evidence of any act which, if committed in England, would have

constituted an of!'ence according to English law. The prisoner had

become engaged to the daughter of the prosecutrix, and in order to

meet the expenses of the marriage the prosecutrix intrusted him

with a French 3 per cent, bond, the value of which was about

40,000 francs, on which the prisoner told the prosecutrix he had

found the means of raising a loan, and she gave him authority to

borrow on it 10,000 francs, which he was to hand to her. He only

handed her 5,000. She consented at his request to negotiate on
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her bond a further loan of 6,000 francs ; and gave him another

authority to receive this money for her ; which he did ; but he kept

the whole of it, and disappeared.

The Queen's Bench Division discharged the rule. Lawrance, J.,

said :
" The case of R. v. De Banks is on all fours with the present,

for, if you substitute a bond for the horse, the cases are one. It is

said that the principle in R. v. De Banks is not in accord with R. v.

Hassall, but the facts of the cases are entirely different. In R. v.

Hassall, a treasurer of a money club received small weekly

payments from each member, andhad authority with the secretary's

consent to lend the club money to members. There was a periodical

division of the funds and profit amongst the members. There it

was held that the treasurer could not be indicted as a fraudulent

bailee for larceny of moneys paid in by a member. Now, in R. v.

De Banks the prisoner was employed by the prosecutor to take care

of a horse for a few days, and afterwards to sell it and give him the

money. He sold it, and absconded with the money. It was held

that he was a bailee of the money, and could be convicted. That is

practically what occurred here. It was like a person being sent to

a bank to cash a cheque, who, after he had cashed it, absconded

with the money. He would be a bailee, and could be convicted as

such."

Collins, J., said: " There is a marked sum to be returned in this

case, and unquestionably he was a mandatory, and, further, he was

a depositary. It is said that R. v. Hassall bears on this case, but

the facts there are altogether different, for obviously in that case

there was a fund to be dealt with. He was not a bailee, but a

trustee. That has no bearing on this. I think the rule must be

discharged. R. v. De Banks is a clear authority for the principle

in this case."
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Larceny by Trick.

[79] R. r. BUCKMASTER. (1887)

[20 Q. B. D. 182 ; 16 Cox, C. C. 339 ; 57 L. T. Eep. N. S. 720

;

57 L. J. (M. C.) 25.]

The prisoner, and another man, during the Ascot race

meeting, were standing ajjon a platform, or stand, made to

represent " safes," or iron safe chests. The words "Griffiths

the Safe Man " were printed upon it. The stand was outside

the course, on a spot on Ascot Heath, where carriages were

placed, and was not within any hetting inclosure or ring.

The prisoner made a bet with the prosecutor, laying odds

against a horse named " Bird of Freedom," and the' money

for which the prisoner backed the horse was deposited with

the i^risoner. The prosecutor admitted that he would have

been satisfied if he did not receive back the same coins. The

horse won, but the prisoner went away with the money.

Later in the afternoon the prosecutor saw the prisoner on

another part of Ascot Heath, and demanded his w-innings,

but the prisoner denied that he had made the bet. The

prisoner was convicted of larceny, and on the question being

reserved as to w^hether there was any evidence to be left to the

jury, the Court for Crown Cases Reserved held, that as it

appeared that the prosecutor parted with his money with the

intention that in the event of the horse winning it should be

repaid, while the prisoner obtained possession of the mone}'

fraudulently, never intending to pay it in any event, there

was no contract by which the property in the mone}^ could

pass, and therefore there was evidence of larceny by a trick.

" The prosecutor," said Lord Coleridge, C. J., " deposited

the money with the prisoner not intending to part with the

property, for he was to have his money back in a certain
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event, whereas the prisoner, when he received the money,

never intended to give it back in any event. It is true that

the prosecutor would have been satisfied if he had received

back not the identical coins which he had deposited, but other

coins of equal value, but that does not show that he meant to

part with his right to the money. In my opinion he meant to

do nothing of the kind."

Manisty, J., said : "On the authorities it is settled law that

if the owner of goods or money parts with the possession, and

does not intend to pass the property, and there is at the time

an intention to steal in the mind of the person who obtains

the possession, that is evidence of larceny. Here the prose-

cutor never intended to part with the property, and the

prisoner had the animus furandi at the time when he received

the possession."

Hawkins, J., said :
" The only question is whether there

was any evidence of larceny to be left to the jury. I am of

opinion that there was abundant evidence. The whole of the

prisoner's conduct shows a preconcerted design to get the

money fraudulently."

A. L. Smith, J., said: "The prosecutor never intended to

part with his money except for a boiid fide bet. There is also

evidence that possession of the money was obtained by a pre-

concerted premeditated trick. There is therefore evidence of

larceny at common law."

[Keith Frith for the prisoner.]

This case sets at I'est tlie doul)t which had previously existed as

to whether a " welsher " could be convicted of larceny. For the

prisoner it was contended that, if he was guilty of any crime at all,

it was of obtaining money by false pretences, and the following

dictum of Parke, B., in Powell v. Hoyland (6 Exeh. 70), was cited

:

" If a person, through the fraudulent representations of another,

delivers to him a chattel, intending to pass the property in it, the

latter cannot be indicted for larceny, but only for obtaining the

chattel under false pretences." But, on the other hand, Oliver's
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case (cited in E. v. Walsh, 4 Taunt. 274), and E. v. Eobson (E. &
E. 413), were held to be in favour of the conviction.

In the former of these two cases the prosecutor had handed to

the prisoner 351. in bank notes for the purpose of their being

cashed, the prisoner, however, intending not to cash them for

the prosecutor, but to steal them. " Wherever there is a felonious

design," said the Court, " the property, notwithstanding the

delivery, is still in the constructive possession of the true owner."

In the other case, the facts were somewhat similar to those of the

leading case, and the conviction was held right, " because at the

time of the taking the prosecutor parted only with the possession

of the money."

Where the owner of money or goods parts with the possession

of them under a contract induced by fraud, but does not intend to

part with the property in them until the other party to the contract

has fulfilled his part of the bargain, the person so fraudulently

obtaining possession of the money or goods may be convicted of

larceny. The prisoner agreed at a fair to sell a horse to the pro-

secutor for 23 Z., of which 8/. was to be paid to the prisoner at once,

and the remainder upon delivery of the horse. The prosecutor

handed 8/. to the prisoner, who signed a receipt for the money; by

the receipt it was stated that the balance was to be paid upon

delivery. The prisoner never delivered the horse to the prosecutor,

but caused it to be removed from the fair under circumstances

from which the jury inferred that he had never intended to deliver

it. The Court of Crown Cases Eeserved held that the prisoner was

rightly convicted of larceny by a trick. (E. v. Eussett, [1892]

2 Q. B. 312 ; and 17 Cox, C. C. 534.)

In E. V. Hench (E. & E. 163) the prisoner was indicted for

larceny of a chest of tea. It appeared that Layton & Co., who
were tea brokers, purchased the chest of tea in question. No. 7,100

at the East India House, but did not take it away. The prisoner

obtained possession of the property by a regular request note and

permit ; but he was not employed by Layton & Co., and had no

authority from them to demand the chest. The question was

reserved as to w^iether this constituted a felonious taking, and

the Judges affirmed the conviction.

In E. V. Hollis and another (12 Q. B. D. 25), the two prisoners

by a series of tricks fraudulently induced a barmaid to pay over
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money of her master to them, without having received from them

in return the proper change. The barmaid had no authority to pay

over money without receiving the proper change, and liad no

intention of or knowledge that she was so doing. Tire Court of

Crown Cases Eeserved held that the prisoners were properly

convicted of larceny. Lord Coleridge, C. J., said :
" I cannot see,

if a person goes into a place and fraudulently, by a series of tricks,

obtains possession of property from another which that other has

no intention of parting with, how the offence can fail to be larceny.

It is clearly stealing, and the conviction must be affirmed." Vide

also E. V. McKale (L. E. 1 C. C. E. 125 ; and 11 Cox, C. C. 32),

In E. V. Williams (6 C. & P. 390) the prisoner was indicted for

stealing a half-crown, two shillings and six penny pieces. It

appeared that the prisoner went to the shop of the prosecutor, and

asked the prisoner's son, who was a boy, to give him change for a

half-crown. The boy gave him two shillings and six penny pieces,

and the prisoner held out a half-crown, of which the boy caught

hold by the edge, but never got it. The prisoner then ran away.

The prisoner was convicted, and Park, J., who tried the case,

said :
" If the prisoner had only been charged with stealing the

half-crown I should have had great doubt. But he is indicted

for stealing the two shillings and the coppers. He pretends that

he wants change for a half-crown
;
gets the change and runs off.

I think that is larceny."

But where the right of property as well as the possession is

parted with by the delivery, there can be no larceny, however

fraudulent may be the means by which the delivery of the goods is

procured. Vide the following case of E. v. Solomons, in which the

distinction is shown between larceny by trick and false pretences.

Distinction between Larceny and False Pretences.

R. V. SOLOMONS. (1890) [80]

[17 Cox, C. C. 93 ; 62 L. T. 672.]

In support of an indictment for the larceny of three

shillings and sixpence it was proved that the prisoner had
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obtained possession of a shilling, and then of half-a-crown,

from the prosecutor by means of what is known as the purse

trick. That is to say, he had induced the prosecutor to give

him a shilling for a purse into which he had dropped three

coins, by first showing the prosecutor three shillings, and then

making it appear as if he had dropped them into the purse.

In the same way he had induced the prosecutor to give him

a half-crown for a purse into which he had made it appear

that he had dropped two half-crowns. Having been convicted

of obtaining the money by trick on the indictment for larceny,

and the question being reserved, the Court held that the

prosecutor having jDarted with the property in his shilling and

half-crown in exchange for the purses and their contents, the

prisoner had been guilty, if at all, of obtaining the coins by

means of a false j^retence, and could not be convicted of

larceny.

Lord Coleridge, C. J., said :
" This case is really upon con-

sideration too clear for me to entertain any doubt about it.

Of course, one hesitates to let a man off if he is guilt}' of a

gross fraud, and it is matter for regret to have to let off a man
who is really guilty of something. But as long as w^e have

to administer the law we must do so according to the law as it

is. We are not here to make the law ; and by the law of

England, though it is enacted by 24 & 25 Yict. c. 96, s. 88,

that a man indicted for false pretences shall not be acquitted

if it be proved that he obtained the property with stealing

which he is charged in any such manner as to amount in law

to larceny, unfortunately the statute stops there, and does not

go on to say that if upon an indictment for larceny the offence

committed is shown to be that of false pretences, the prisoner

may be found guilty of the latter offence. The statute not

having said it, and the one offence being a misdemeanour

while the other is a felony, you cannot, according to the

ordinary jirinciples of the common law, convict for the mis-
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demeanour where the prisoner is indicted for the felony. Now,

the law is j^lain that, where the property in an article is

intended to be parted with, the offence cannot be that of

larceny. Here it is quite clear that the prosecutor did intend

to part with the property in the piece of coin, and the case is

not like any of those cases in which the prosecutor clearly

never intended to part with the property in the article alleged

to have been stolen. Whether or not the prosecutor here

intended to part with the property in the coin does not signify

if what he did was in effect to part with it for something

which he did not get. I have already said that you cannot

convict of false pretences upon an indictment for larceny, and

as the offence here was, if anything, that of false pretences,

and the indictment was for larceny, it follows that this man

must get off upon this indictment. I am, therefore, of opinion

that this conviction must be quashed."

Hawkins, J., said : "I cannot myself imagine a clearer

illustration of the difference between the offence of false

pretences and that of larceny than is afforded by this case.

It is perfectly clear that the prosecutor intended to part with

the property in the coins, and that being so, the case is clearly

not one of larceny."

[Slade Butler for the prosecution ; Keith Frith for the

prisoner.]

This case clearly shows the distinction between the crimes of

larceny by trick and false pretences, and should be studied

together with E. v. Buckmaster. Vide, also, E. v. Harvey,

1 Leach, 467 ; E. v. Adams, E. & E. 225 ; E. v. Thomas, 9 C. & P.

741 ; E. V. Wilson, 8 C. & P. Ill ; E. v. Eadcliffe, 12 Cox, C. C.

474 ; E. V. Gihings, 1 F. & F. 36 ; E. v. Kay, Dears. & B. C. C.

231 ; E. V. Prince, L. E. 1 C. C. E. 150 ; E. v. Longstreeth, 1

M. C. C. 137 ; E. v. Jackson, 1 M. C. C. 119.
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False Pretence by Conduct.

[81] R. V. BARNARD. (1837)

[7 C. el- P. 784.]

The indictment charged that the prisoner falsely pretended

that he was an undergraduate of the University of Oxford,

and a commoner of ]\Iagdalen College, by means of which

false pretences he obtained a pair of boot-straps from John

Samuel Vincent.

It appeared that ]\Ir. ^'incent was a boot-maker, carrying

on business in High Street, Oxford; and that the prisoner

came there, wearing a commoner's cap and gown, and ordered

boots, which were not supplied him, and straps, which were

sent to him. He stated he belonged to Magdalen College.

It was proved by one of the butlers of ]\Iagdalen College

that the prisoner did not belong to that college, and that there

are no commoners at INIagdalen College.

BoUand, B. (in summing up), said : "If nothing had passed

in words, I should have laid down that the fact of the

prisoner's appearing in the cap and gown would have been

pregnant evidence from which a jury should infer that he

pretended he was a member of the universitj^ and if so,

would have been a sufficient false pretence to satisfy the

statute. It clearly is so by analogy to the cases in which

offering in payment the notes of a bank which has failed,

knowing them to be so, has been held to be a false pretence,

without any words being used."

[Walesby for the prosecution.]

In the case of E. v. Douglas (1 Camp. 212) the defendant was

indicted for obtaining money from the Countess of Ilchester by

false pretences. The facts of the case were that the defendant, in
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the assumed character of a porter from an inn, delivered a parcel,

as from the country, with a printed ticket with writing charging

carriage and porterage, and received the money charged. The
parcel turned out to be a mock parcel, worth nothing. Part of the

false pretences charged in the indictment was taken from the

porter's ticket. The prisoner was convicted, the learned Judge

who tried the case saying :
" I take the defendant to have uttered

every word contained on the ticket which he brought with the

parcel."

In the case of E. v. Cooper (2 Q. B. D. 510, and 13 Cox, C. C.

617) the prisoner was indicted for having obtained a quantity of

potatoes by the false pretences that he was a potato dealer in a

large way, and able to pay for large quantities of potatoes supplied

to him. The only evidence of these pretences was the following

letter from him to the prosecutor :

—

" Hamerton, Sheffield,

"January 17th, 1877.
" Dear Sir,

" Please send me one truck of regents and one truck of rocks

as sample, at your prices named in your letter. Let therq be

good quality, and then I am sure a good trade will be done

for both of us. I will remit you the cash on arrival of goods

and invoice.

" Yours truly,

" William Coopee.

" P.S.—I may say, if you use me well, I shall be a good cus-

tomer. An answer will oblige saying when they are put on."

It was held that this letter reasonably conveyed to the mind the

construction put upon it in the indictment, and that the false

pretences alleged were proved.

" The question in all these cases," said Lord Coleridge, C. J.

" is what was intended to be conveyed to the mind of the

prosecutor by the acts, conduct, or silence of the prisoner. If a

particular idea is intended to be conveyed to his mind, and is

conveyed, and if it be false, the statute is complied with."

In E. V. King ([1897] 1 Q. B. 214), upon the trial of an indict-

ment for obtaining goods by false pretences, a letter written by

the defendant to the prosecutor respecting the goods was put into
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the hands of the prosecutor, who was asked what opinion he

formed as to the position or occupation of the defendant upon the

receipt of the letter. The Court of Crown Cases Eeserved held

that, although the question of the proper inference to be drawn

from the letter was for the jury, the question was admissible to

shew the inference in fact drawn from it by the prosecutor. Cave,

J., said :
" The first qiiestion for us is whether the question which

was put to the witness as to the inference which he drew from the

letter was admissible. I am of opinion that it was clearly

admissible, and that it was absolutely necessary to a conviction.

The case of E. v. Cooper (2 Q. B. D. 510), so far from bearing out

the contention on behalf of the prisoner, is inconsistent with it.

The judgments in that case say that it must be shewn not only

that the false pretence was made, but that the prosecutor believed

it to be true and parted with his property because he so understood

it. In a case like the present the charge could not be proved with-

out putting the question in some such form as that in which it

was put. It is quite clear that the evidence was admissible, and

that the defendant was properly convicted."

In E. V. Story (E. & E. C. C. 81), it was held to be a false

pretence within 30 Geo. II. c. 24, where the prisoner obtained

money from the keeper of a post office, by assuming to be the

person mentioned in a money order, which he presented for pay-

ment, though he did not make any false declaration or assertion

in order to obtain the money.

In E. r. Bull (13 Cox, C. C. 608), the prisoner, on entering the

service of a railway company, signed a book of rules, a copy of

which was given to him. One of the rules was, " No servant of

the company shall be entitled to claim payment of any wages due

to him on leaving the company's service until he shall have

delivered up his uniform clothing." On leaving the service the

prisoner knowingly and fraudulently delivered up to an officer of

the company, as part of his own uniform, a great-coat belonging

to a fellow servant, and so obtained the w^ages due to him. The

Court of Crown Cases Eeserved held that he was properly

convicted of obtaining the money by false pretences.

In Ee Pinter (17 Cox, C. C. 497), bonds, which had been stolen

in 1883, were found in 1890 in the possession of the prisoner, who,

under an assumed name, was dealing with them and selling them
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to innocent purchasers. The Court held that, assuming that the

bonds had been stolen, his conduct amounted to a false repre-

sentation of their genuineness, which was not cured by the fact

that, the bonds passing freely from hand to hand, an innocent

purchaser would be able to get his money back again. Smith, J.,

said :
" Let it be taken that he was affected with guilty knowledge

;

in my judgment there is a representation that the bonds were all

right and not stolen ones—a representation by conduct constituting

a false pretence."

In E. V. Jones ([1898] 1 Q. B. 119), the defendant ordered a

meal in a restaurant ; he made no verbal representation at the

time as to his ability to pay, nor was any question asked him with

regard to it. After the meal he said he was unable to pay, and
that he had (as was the fact) only one half-penny in his possession.

The Court of Crown Cases Eeserved held that he could not be

convicted of the offence of obtaining goods by false pretences, but

that he was liable to be convicted of obtaining credit by means of

fraud within the meaning of sect. 13, sub-sect. 1, of the Debtors

Act, 1869. Lord Eussell, C. J., said :
" All that the defendant did

was to go into an eating-house, order food and refreshment, and

eat, but not pay for it ; no question was put to him, and no
enquiry was made from him by the prosecutor as to his means,

nor was any statement made by him whether he had means to

pay. The question is whether this can be regarded as a state of

things in which a jury would be justified in finding that the

defendant obtained consumable articles by false pretences. We
do not desire to say anything which can weaken the authority of

the decisions which say that there can be a false pretence by

conduct ; for example, the case of E. v. Barnard (7 C. & P. 784),

where a cap and gown were used by a man who had no right to

wear them, in order to convey the notion that he was a member
of the university. Nor do we in any way dispute the authority of

another class of cases ; that is, where a man gives a cheque on a

bank where he either has no account or has not sufficient

means to meet the cheque, and must have known that he had not

sufficient means. In the present case the defendant did nothing

beyond what I have already stated : no enquiry was made of him,

and no statement was made by him. Under the circumstances,

we do not think that the case could properly be left to the jury on

w. 22
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the first count ; there was no evidence that the defendant had

obtained the articles by false pretences.

A further question arises : it is provided by sect. 88 of the

Larceny Act, 1861, that if, upon the trial of any person indicted

for the misdemeanour of obtaining goods by false pretences, it is

proved that he obtained them in such manner as to amount in law

to larceny, he shall not by reason thereof be entitled to be acquitted

of such misdemeanour. But in the present case the defendant did

not commit larceny. In the circumstances of the case it is clear

that the prosecutor parted not merely with the possession, but

also with the property in his goods, and that he intended to do so,

for the goods were intended for immediate consumption. The

finding of the jury that the defendant was guilty of obtaining the

goods by false pretences cannot therefore be supported on that

ground, and the conviction on the first count is bad.

The second count is framed upon a different statute, upon

sect. 13 of the Debtors Act, 1869, which provides that in certain

cases a person shall be deemed guilty of a misdemeanour, the first

case being if in incurring any debt or liability he has obtained

credit under false pretences, or by means of any other fraud.

There are three elements which have to be considered in

the construction of that section : first, there must be the

incurring of a debt or liability ; secondly, there must be an

obtaining of credit ; and thirdly, there must be fraud : the con-

junction of these three ingredients makes the offence. No one can

doubt that the defendant did incur a debt or liability : he oi'dered

goods under circumstances which implied a promise to pay for

them. Then did he obtain credit ? We are of opinion that he

did. The prosecutor might have said that he would not furnish

him with the goods until he paid the price, or he might have

insisted on payment in actual exchange for each article as it was
supplied, but he did neither ; he furnished the goods under

circumstances which passed the possession and property in them,

relying on the readiness and ability of the defendant to pay. It

does not seem to matter that the period of credit was a short

period : he trusted the defendant, and parted with his goods
without insisting on prepayment or upon interchangeable payment-
We think, therefore, that credit was obtained. Thirdly, was there

fraud ? There was a debt, and there was credit, and w^e think
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there was ample evidence to justify the jury in arriving at the

conclusion that the defendant was guilty of fraud. He goes into

an eating-house, where the ordinary custom is to pay directly after

the goods have been consumed ; he knows that such goods are

supplied, not on personal knowledge, but on the understanding

that the ordinary custom will be observed. The jury found that

he had no intention of paying ; he intended to cheat, and so the

jury found. We think, therefore, that the conviction was right upon

the second count, and that it must be affirmed."

Other cases on this subject are :—E. v. Hunter, 10 Cox, C. C.

642 ; E. V. Powell, 15 Cox, C. C. 568 ; E. v. Sampson, 52 L. T.

N. S. 772 ; E. v. Eandell, 16 Cox, C. C. 335.

False Pretences by means of Worthless Cheques.

R. V. HAZELTON. (1871) [82]

[L. E. 2 C. C. E. 134 ; 13 Cox, C. C. 1; 44 L. J. (M. C.) 11

;

31 L. T. 451 ; 23 W. E. 139.]

The prisoner was indicted for obtaining goods by (amongst

others) the false pretence that certain cheques were good and

valid orders for the payment of their amount. It was proved

that the prisoner ordered goods of the prosecutors, and said he

wished to pay ready-money for them. He gave cheques on a

bank for the price, and took away the goods. The prisoner

had shortly before opened an account at the bank, but had

drawn out the amount deposited except a few shillings. Various

cheques of his had been refused payment, and he would not

have been permitted to overdraw. The jury found that the

prisoner did not intend, when he gave the cheques, to meet

them, and that he intended to defraud. The Court of Crown

Cases Eeserved held that the evidence did not support the first

22— .T
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of the false pretences, that he then had money in the respective

banks to the amount of the cheques ; but that it did the

other two, that he had authority to draw the cheques, and

that they were good and valid orders for the payment of their

amounts.

Kelly, C. B., said: "There are two questions in this case
;

first, whether the prisoner has expressly or impliedly made

a representation upon the faith of which goods have been

obtained ; and, secondly, whether that representation was

false.

"Several representations are laid in the indictment, and

are proposed to us in the case as arising from the conduct of

the prisoner in the present case. It is suggested that a person

acting as the prisoner did, represents that he then has money,

to the amount of the cheque which he tenders, in the bank

upon which it is drawn. If this had been the only repre-

sentation suggested, there would have been great difficulty in

upholding the conviction. The giving of a cheque does not

necessarily imply any such representation. Not only may a

banking account be kept under a guarantee upon the express

terms that it may be overdrawn, but without any such arrange-

ment, a person of position may often overdraw an account in

perfect good faith, and with the tacit sanction of his bankers.

Then it is suggested that the conduct of the prisoner amounted

to a representation that he had authority to draw upon the

bank for the sum for which he drew. I think that representa-

tion does not arise. I do not see how it can but be implied.

" But as to the third representation there can be no doubt,

namely, that the cheque is a good and valid order for the pay-

ment of its amount. The case which has been cited (R. v.

Parker, 7 C. & P. 829) is express upon the point ; and that the

goods were obtained upon the faith of the representation

admits of no question.

" It remains to consider whether the representation made
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was untrue. If a man's account were overdrawn, and he had

reason to suppose that his cheque would still be honoured,

this might be consistent with his having authority to draw,

and with his cheque being a good and valid order. But, in

the present case, it is quite clear that the prisoner knew that

his account at the bank was virtually closed, and that he

knew his cheque would not be paid. He had, therefore, no

authority to draw, and his cheque was not a good and valid

order, that is to say, one which might be cashed."

Lush, J., said :
" I think giving a cheque is not a representa-

tion that the giver then has funds in the bank to the amount

of the cheque. Many a man draws a cheque, either intending

to pay in money to meet it or, having a right, to overdraw.

But here the prisoner, when he obtained the goods, said he

wished to pay ready money, and that amounts to a repre-

sentation that the cheque was equal to cash, whereas he had

no real account at the bank at all. The facts, therefore,

support either the second or the third of the false pretences

charged."

Brett, J., said : "It is material, first, to see exactly what

the question asked of us is. In order to constitute the offence

charged in the indictment a man must make a pretence or

representation as to existing facts ; it must be false to his

knowledge ; money or goods must be obtained thereby, and

with intent to defraud. ... A representation must depend

upon what a man says and does, and what his words and acts

would convey to the mind of another. It cannot depend upon

the state of his own mind."

Quain, J., said: "1 think the conviction must be affirmed*

upon the third representation charged, upon the authority of

E. V. Parker. The only differences between that case and this

are, that there the prisoner had no account at all at the bank,

and that the cheque was post dated. But the last point of

distinction can make no difference. And I think, when the
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prisoner, as here, had no balance, that was practically the same
thing as having no account."

Pollock, B., said :
" I think the real representation made is

that the cheque will be paid. It may be said that that is a

representation as to a future event. But that is not really so.

It means that the existing state of facts is such that in ordinary

course the cheque will be met."

[Besley for the prosecution.]

To obtain goods in exchange for a cheque, falsely representing

that the cheque will be honoured on presentation, is to obtain

goods, not credit, by false pretences. A person in payment for

certain goods gave a cheque drawn on a bank at which he repre-

sented that he had an account, knowing that his account had

been closed, and that the cheque would not be honoured. The

Court of Crown Cases Reserved held that the offence was not

obtaining credit but goods by false pretences, and that there was

evidence on which he could properly be convicted of that offence.

(R. V. Cosnett, 20 Cox, C. C. 6.)

In R. V. Ollis
( [1900] 2 Q. B. 758, and 19 Cox, C. C. 554) the

defendant was tried and acquitted on a charge of false pretences

by means of a worthless cheque. He was then tried on a second

indictment for obtaining money by means of another cheque.

The first transaction was given in evidence in order to show

guilty knowledge, and the Court of Crown Cases Reserved upheld

the conviction. Vide post, p. 368.

Other cases on this subject are :—R. v. Jackson, 3 Camp. 370 ;

R. V. Wavell, 1 M. C. C. 224 ; R. v. Parker, 2 M. C. C. 1 ; R. v.

Walne, 11 Cox, C. C. 647.
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False Pretences—Existing Fact.

R. V. JENNISON. (1862) [83]

[L. & C. 157 ; 9 Cox, C. C. 158.]

The prisoner, John Jennison, was indicted for obtaining 8Z.

from one Ann Hayes by false pretences. The prisoner, who
had a wife Hving, had represented himself to the prosecutrix,

who was a single woman in service, as an unmarried man,

and, pretending that he was about to marry her, induced her

to hand over to him the sum of 8/. out of her wages received

on leaving her service, representing that he would go to Liver-

pool and with the money furnish a house for them to live in,

and that having done so he would return and marry her.

Having obtained the money, the prisoner went away, and

never returned.

The prosecutrix stated that she had been induced to part

with her money on the faith of the representations of the

prisoner that he was a single man, and would then marry her.

There was no doubt that the representations were false, ana

that, morally, the money had been obtained by false pre-

tences. But it was contended on the part of the prisoner

that, as the prosecutrix had been induced to part with her

money by the joint operation of the three representations

made by the prisoner—that he was unmarried, that he would

furnish a house with the money, and that he would then

marry her—and as only the first of these pretences had

reference to a present existing fact, while the others related

to things to be done in futuro, the indictment could not be

maintained. On the prisoner having been convicted and the

point reserved, it was held by the Court for the Consideration

of Crown Cases lieserved that the prisoner could be properly
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convicted, because though two of the false pretences alleged

were mereh' promises relating to things to be done in the

future, the statement that he was unmarried was a false

pretence as to an existing fact, without making which he

would not have got the money.

Erie, C. J., said: "In this case we are all of opinion that

the prisoner was properly convicted. He was indicted for

obtaining money by false pretences, the false pretences being,

that he was an unmarried man, that he would marry the

prosecutrix, and that with the money she was to give him he

would furnish a house for them to live in. Now, it is clear

that a false promise cannot be the subject of an indictment

for obtaining money by false pretences. Here, however, we

have the pretence that he was an unmarried man. This was

false in fact, and was essential, for without it he would not

have obtained the money. Then this false fact by which the

money is ol)tained will sustain the indictment, although it is

united with two false promises, neither of which alone would

have supported the conviction."

[No counsel appeared.]

A promissory false pretence cannot be made the subject of an

indictment. To constitute the crime of obtaining by false

pretences, the pretence must be of an existing fact ; and so where

tlie prosecutor lent 10/. to the prisoner on the false pretence that

he was going to pay his rent, it was held that there could be no

conviction, for the prisoner's representations related merely to his

future conduct. (E. v. Lewis Lee, 9 Cox, C. C 304.) But such

representations may render the person who makes them criminally

liable if they imply an assertion of his pow'er to carry them out,

as in a case where the prisoner used only promissory words about

bringing back a woman's husband (who had run away) " over

hedges and ditches,'' but implied that she had power to bring him

back. (E. V. Giles, L. & C. 502.) And where money w^as obtained

by the defendant by the false representation that Messrs. Warrinor

& Co. were about to publish a new directory, and that the defen-

dant was collecting information for it, this was held to be a false
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pretence of an existing fact. (R. v. Speed, 15 Cox, C. C. 24.) " x\t

the time the money was obtained," said Lord Coleridge, C. J.,

" the representation was false, and it was not the less a false

pretence because at a future time the prisoner might have brought

out a new directory with the title of Warrinor & Co.'s Directory."

In E. V. Douglas (1 M. C. C. 462) the prisoner was indicted for

falsely pretending to the prosecutor, whose mare and gelding had

strayed, that he, prisoner, would tell him where they were, if he

would give him a sovereign down. The prosecutor gave the

sovereign, but prisoner refused to tell. Conviction held bad, as

the indictment should have stated that he pretended he knew
where they were.

In R. V. Johnston (2 M. C. C. 254), an indictment for obtaining

money from prosecu.trix, under the false pretence that he intended

to marry her and wanted the money to pay for a wedding suit he

had purchased, held not sufficient to sustain a conviction.

In R, V. Bates (3 Cox, C. C. 201), it was held that where an

indictment charges a false pretence of an existing fact calculated

to induce the confidence which led to the prosecutor's parting

with his property, though mixed up with false pretences as to the

prisoner's future conduct, it is sufficient. And that where the

false pretence is as to the status of the party at the time, or as to

any collateral fact supposed to be then existing, it will equally

support an indictment under the statute.

In R. V. Archer (6 Cox, C. C. 515), where upon an indictment

for obtaining goods by false pretences it was proved that the

prisoner falsely represented himself to the prosecutors as being

connected in business with one J. S. of N., whom he stated to be

a person of wealth, and by that misrepresentation obtained the

goods for himself and not for the supposed J. S., it was held that,

although the credit was given to the prisoner himself, he was

properly convicted.

In R. V. West (Dears. & B, C. C. 575) it was held that a fraudu-

lent misrepresentation of an existing matter of fact, accompanied

by an executory promise to do something at a future period, as

that the prisoner had bought certain skins and would sell them

to the prosecutor, is a false pretence within the statute, although

it appears that a promise, as well as such misrepresentation of

fact, induced the prosecutor to part with the money.
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In E. V. Isaac Gordon (the notorious money-lender) (23 Q. B. D.

354, and 16 Cox, C. C. 622), the prisoner was indicted for inducing

certain persons to make a promissory note for lOOZ. by the false

pretence " that he was prepared to pay to them the sum of lOOZ."

The learned Judge (Coleridge, C. J. ) who tried the case, told the

jury that if they were of opinion that the prisoner obtained the

promissory note for 100?. by falsely pretending to the person

defrauded that he was ready to pay and would then pay to them

lOOZ. on their signing the note, they might find him guilty. The

learned Judge further explained to the jury that a false pretence

must be the representation of an existing fact untrue in fact,

false to the knowledge of the person making it, and that the

money or other subject-matter must be obtained or procured by

means of it. The jury convicted the prisoner, and the. Court of

Crown Cases Eeserved affirmed the conviction. The Court further

held that the indictment was good, as it must be taken by neces-

sary inference to allege a false pretence by the prisoner if an

existing fact, viz., that he was prepared to pay the prosecutors

lOOZ. and had the money ready for them on their signing the

promissory note ; secondly, that the indictment showed an offence

within 24 k 25 Vict. c. 96, s. 90, of fraudulently causing a person

to "make a valuable security" although the promissory note in

question might not be of value until it had been delivered into the

hands of the prisoner. In the course of his judgment. Wills, J.,

said: "I am glad that it is possible to support the conviction

without venturing on the somewhat dangerous ground to which I

referred in the course of the argument, and rendering it necessary

to distinguish between a promise to do something and a statement

of intention. I find it difficult to see why an allegation as to the

present existence of a state of mind may not be, under some

circumstances, as much an allegation of an existing fact as an

allegation with respect to anything else."

Other cases on this subject are :—E. v. Asterley, 7 C. & P. 191

E. v. Copeland, Car. & M. 516 ; E. v. Gates, 6 Cox, C. C. 540

E. V. Fry, 7 Cox, C. C. 394 ; E. y. Henshaw, 9 Cox, C. C. 472

E. V. Woodman, 14 Cox, C. C. 179 ; E. v. Eeust, Sessions Paper,

C. C. C, Vol. 94, p. 549 ; E. v. Finch, 72 J. P. 102.
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Intent to Defraud in False Pretences.

R. V. NAYLOR. (1865). [84]

[L. E. 1 C. C. E. 4 ; 10 Cox, C. C. 149; 35 L. J. (M. C.) 61

;

13 L. T. (N. S.) 381 ; 14 W. E. 58.]

In this case the prisoner had been found guilty of obtain-

ing some carpets by false pretences from the prosecutrix,

Mary Ingram, who at the time of the transaction in question,

carried on the business of an upholsterer and furniture-dealer

at Chester. For some considerable time prior to the month

of January, 1865, the prisoner had been employed by the

l^rosecutrix to procure orders for goods to be supplied by her
;

and, during the six months prior to the transaction in ques-

tion, goods to a considerable amount had been supplied by

the prosecutrix in consequence of representations by the

prisoner that he had received orders for them. In the month

of January, 1865, the prisoner wrote a letter to the prosecu-

trix containing the statement set out in the second count of

the indictment, that is to say, that a person named Moss, a

furniture-dealer at Liverpool, was in want of some carpets of

sizes and descriptions mentioned in the letter, and that such

carpets were to be sent by passenger train to Moss's place of

business. In consequence of this letter the prosecutrix for-

warded by railway a package containing carpets of the size

and description mentioned in the letter, such package being

directed to Moss at his place of business at Liverpool, where

it arrived in due course. The value of the carpets so sent

was 12Z. Prior to the arrival of the package, the prisoner,

who had been previously acquainted with Moss, and also with

persons in his employment, applied to one of such persons,

stating that he expected a package of carpets from Chester
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to be sent to Moss's, and requested that it might be per-

mitted to remain there. Permission was given, and, after

the arrival of the carj^ets at Moss's, the prisoner applied

there for them, and they were delivered to him. The state-

ment in the letter that Moss was in want of the carpets was

false. Neither Moss nor any person in his employment had

had any communication with the prisoner about carpets prior

to his writing the letter containing such statement. The

prosecutrix, in cross-examination, stated that paj'ments on

account had been made to her by the prisoner, both prior and

subsequent to the transaction in question, and that such pay-

ments amounted to 465Z. ; but that the carpets in question

had never been paid for. She further stated, in cross-

examination, that, prior to the transaction in question, the

23risoner had accepted bills of exchange for her accommoda-

tion. She also stated that she expected to receive the price

of the carpets from the prisoner, but that she supplied them

in consequence of his representation that Moss wanted them,

as she knew that Moss was a respectable and solvent person.

The finding of the jury was to the effect that the prisoner's

statement that Moss wanted the carpets was false to his

knowledge, that he made it to induce the prosecutrix to part

with the carpets; that the i^rosecutrix was induced to part

with the carpets by reason of such false pretence ; and that

the prisoner, at the time he made the pretence and obtained

the carpets, intended to pay the prosecutrix the price of them

when it should be in his power to do so.

Ul^on the above findings the Court of Crown Cases Keserved

affirmed the conviction.

[No counsel appeared.]

In E. V. Gray (17 Cox, C. C. 299) the prisoner was indicted for

obtaining food and money by means of false pretences, the false

pretences alleged being that the prisoner was a bank clerk and

received his salary once a fortnight, and the jury found the
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following verdict: "Guilty of obtaining food and money under

false pretences. But whether there was any intent to defraud,

the jury consider there is not sufilicient evidence, and therefore

strongly recommend the prisoner to mercy." Upon a case

reserved, it was argued in support of the conviction that the

verdict was separable, the latter portion of it being merely the

reasons given by the jury for their recommendation ; and that, if

it was not separable, inasmuch as the falsity of the pretence

alleged must have been known to the prisoner, the only possible

meaning which could be given to the latter portion of the verdict

was that the jury considered that at the time the prisoner

obtained the food and money he intended at some future time to

pay for the food and repay the money. The Court of Crown

Cases Eeserved held that the verdict was not separable, and

inasmuch as the latter portion of it negatived the intent to defraud,

without proof of which the previous portion of the verdict could

not have been found, the conviction could not be supported.

Though, to constitute the misdemeanour of obtaining money or

goods by false pretences, there must always be an intent to

defraud, that intent may be implied sufficiently from the facts of

the case.

But in E. V. Henry Williams (7 C. & P. 354), where the prose-

cutor, Peter Williams, owed John Williams, the prisoner's master,

a sum of money of which it seemed impossible to get payment,

and the prisoner, to secure to his master the means of paying

himself, went to the prosecutor's wife in her husband's absence,

and falsely told her that his master had bought of her husband

two sacks of malt, and had sent him to fetch them away, where-

upon the prosecutor's wife, believing the story, delivered the

sacks to him, it was held that if the prisoner's intention was not

to defraud Peter Williams, but merely to put it into his master's

power to compel him to pay a just debt, there ought not to be a

conviction for false pretences. " It is not sufficient," said the

Court, " that the prisoner knowingly stated that which was

false, and thereby obtained the malt
;
}-ou must be satisfied that

the prisoner at the time intended to defraud Peter Williams."

An indictment for false pretences must contain the words

"intent to defraud," and, if they are omitted, it cannot be

amended. (K. v. James, 12 Cox, C. C. 127.)
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In E. V. Cooper (1 Q. B. D. 19) the prisoner was indicted in

four counts for obtaining money by false pretences from four

persons named, the false statements alleged being the same in all

these counts ; in a fifth count for inserting, with intent to defraud

the Queen's subjects, an advertisement in a newspaper containing

the false statements mentioned in the previous counts and

obtaining money thereby. It was shown at the trial that the

prisoner had inserted in a newspaper an advertisement containing

statements found to be false, offering permanent employment in

the preparation of carte-de-visite papers, and adding, " Trial paper

and instrvictions. Is.," and giving an address. Six envelopes were

found in the possession of the prisoner on his being apprehended,

each directed to the address given, and containing an answer to

the advertisement and twelve postage stamps. Two hundred and

eighty-one other letters were jDroduced by a post-office clerk.

These letters had been addressed to the prisoner under the

address given in the advertisement, and had been received at the

post office like the other letters ; but having been stopped by the

post office authorities none of them had ever been in the prisoner's

possession or custody ; nor was any proof adduced that they were

written by the persons from whom they purported to come.

Each letter had been opened at the post-office before production

at the trial, and each contained twelve stamps. The hundred and

eighty-one letters were admitted in evidence, and the Court of

Crown Cases Eeserved held that, under the circumstances, the

letters were rightly received in evidence. In this case the

counsel for the prosecution argued that on the authority of E. v.

Francis (L. E. 2 C. C. E. 128) the letters were admissible to show

fraudulent intent.

Puffing not Indictable.

[85j R. ''. BRYAN. (1857)

[Dears. & B. 265 ; 7 Cox, C. C. 312.]

The prisoner was indicted for obtaining money b}' false

l^retences, and among the pretences charged was that certain
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spoons produced by the prisoner were of the best quaUty ;

that the spoons were equal to Elkington's A, (meaning

spoons and forks made by Messrs. Elkington, and stamped by

them with the letter A.) ; that the foundation was of the best

material, and that they had as much silver ujjon them as

Elkington's A. The prosecutors were pawnbrokers, and

the false pretences were made use of by the prisoner for the

purpose of procuring advances of money on the spoons in

question, offered by the prisoner by way of pledge ; and he

thereby obtained the moneys mentioned in the indictment by

way of such advances. The goods were of inferior quality to

that represented by the prisoner ; and the prosecutors said

that, had they known the real quality, they would not have

advanced money upon the goods at any price. They more-

over admitted that it was the declaration of the prisoner as to

the quality of the goods, and nothing else, which induced

them to make the said advances. The moneys advanced

exceeded the value of the spoons. The jury convicted the

prisoner, and on the question being reserved the Court of

Crown Cases Eeserved quashed the conviction.

Lord Campbell, C. J., said :
" If you look at what is stated

upon the face of the case, it resolves itself into a mere mis-

representation of the quality of the article ; and bearing in

mind that the article was of the species that it was represented

to be to the purchaser, because these were spoons with silver

upon them although not of the same quality as was repre-

sented, the pawnbroker received these spoons, and they were

valuable, although the quality was not equal to what had

been represented. Now it seems to me it never could have

been the intention of the legislature to make it an indictable

offence for the seller to exaggerate the quality of tliat which

he is selling, any more than it would be an indictable offence

for the purchaser, during the bargain, to depreciate the

quality of the goods, and to say tliat they were not equal to
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that which they really were. ... As yet I find no case in

which a mere misrepresentation at the time of sale of the

quality of the goods has been held to be an indictable

ofience."

Cockburn, C. J., said :
" It seems to me to make all the

difference whether the man who is selling merely represents,

as in this instance it appears he did, the articles to be better

in point of quality than they really are, or whether, as in the

case of R. v. Eoebuck (1 Dears. & B. 24), he represents them

to be entirely different from what they really are. There the

representation was that the things were silver, when in point

of fact they were of base metal, and entirely different from

what they were represented to be. Here, if the person had

represented these articles as being of Elkington's manufacture,

when in point of fact they were not, and he knew it, that

would be an entirely different thing ; but the representation

here made was only a vaunting and exaggerating of the value

of the article in which he was dealing, by representing it to be

in quality equal to a particular manufacture. I think that

makes an essential difference between this case and the cases

referred to, and I concur with my lord in opinion that the

conviction cannot be supported."

Pollock, C. B., said :
" There may be considerable difficulty

in laying down any general rule which shall be applicable to

each particular case ; but I continue to think that the statute

was not meant to apply to the ordinar}- commercial dealings

between buyer and seller; still, I am not prepared to lay down

the doctrine in an abstract form, because I am clearly of

opinion that there might be cases of buying and selling to

which the statute would apply—cases which are not substan-

tially the ordinar}^ commercial dealings between man and

man. I think if a tradesman or a merchant were to concoct

an article of merchandize expressly for the purpose of deceit,

and were to sell it as and for something very different even in
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quality from what it was, the statute would apply. So, if a

mart were oi^ened, or a shop, in a public street, with a view of

defrauding the public, and j^uffing away articles calculated to

catch the eye, but which really possessed no value, there, I

think, the statute would apply ; but I think the statute does

not apply to the ordinary commercial transactions between

man and man, and certainly, as has been observed by the

Lord Chief Justice, if it applies to the seller it equally applies

to the purchaser, although it is not very likely that cases of

that sort would arise. It would be very inconvenient to lay

down a princij)le that would prevent a man from endeavouring

to get the article cheap which he was bargaining for, and that

if he was endeavouring to get it under the value he might be

indicted for obtaining it for less than its value ; and there is

this to be observed, that if the successfully obtaining your

object, either in getting goods or money, is an indictable

offence, any attempt or step towards it is an indictable offence,

as a misdemeanour, because any attempt or any progress

towards the completion of the offence would be the subject of

an indictment, and then it would follow from that, that a

man could not go into a broker's shop and cheapen an article

but he would subject himself to an indictment for mis-

demeanour in endeavouring to get the article under false

pretences. For these reasons I think it may be fairly laid

down that any exaggeration or depreciation in the ordinary

course of dealings between buyer and seller during the

progress of a bargain is not the subject of a criminal

prosecution."

Coleridge, J., said : "In order to determine whether a

fraudulent misrepresentation is or is not within the statute, I

think you must look, among other things, to the extent to

which it goes, and the subject-matter to which it is applied.

It seems to me to be a safe rule to say, where it applies simply

to the quality, and is only in the nature of an exaggeration on

w. 23
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the one hand, or a depreciation on the other, which too fre-

quently takes place even in tolerably honest transactions

between parties, this is not the subject of a criminal proceed-

ing. If you were to make such a representation the subject

of a criminal prosecution under the statute or at common law,

you would be not only multiplying prosecutions to a most

inconvenient extent, but in a number of instances do great

injustice, and would be making a party answer criminally

where in truth he had no criminal intent in his mind."

Erie, J., said: "I am also of opinion that this conviction

cannot be sustained, not on the ground that the falsehood

took place in the course of a contract of sale or procuring, but

on the ground that the falsehood is not of that description

which was intended by the legislature. It is a misrepresenta-

tion of what is more a matter of opinion than a definite matter

of fact. Whether these spoons in their manufacture, and in

the electrotype, were equal to Elkington's A. or not, cannot

be, as far as I know, decidedly affirmed or denied in the same

way as a past fact can be affirmed or denied, but it is in the

nature of a matter of opinion. . . . Xo doubt it is difficult to

draw the line between the substance of the contract and the

praise of an article in respect of a matter of opinion ; still, it

must be done, and the present case appears to me not to

support a conviction, uj^on the ground that there is no affirma-

tion of a definite triable fact in saying that the goods were

equal to Elkington's A. ; but the affirmation is of what is

mere matter of opinion, and falls within the category of

untrue praise, in the course of a contract of sale, where the

vendee has in substance the article he contracted for, namel}',

plated spoons."

Crompton, J., said :
" I also think that this conviction

cannot be supported. I think that the statute of false pre-

tences ought not to be construed to extend to transactions

where, in the course of a bargain for a specific chattel, the
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supposed misrepresentation consists in mere praise or exag-

geration or puffing of a specific article to be sold, where the

25urchaser gets some value for his money ; where the thing

sold is of an entirely different description from what it is

represented to be and of no value whatever, as where a man

passes off a chain of base metal for gold or silver, and the

buyer really gets nothing for his money, the case is different.

This was the ground of the opinion of some of the Judges in

The Queen v. Roebuck (1 Dears. & B, 24). So where money

is obtained for notes of the Bank of Elegance by pretence that

they are notes of the Bank of England, the cases show that

there is a false pretence. I do not, however, think that the

statute was intended to apply to every case of a warranty

where there is a real sale and where, in the course of bargain-

ing for a specific chattel, one party praises and exaggerates,

or the other party depreciates, the description and quality of

the tiling to be sold, and where something is got by the

bargain ; in such cases the party gets a worse bargain for his

money, and what he really loses is the difference betsveen the

good and the bad thing. No specific money or chattel is

obtained by the false pretence or lost to the buyer, but the

real loss is for damage by having a worse bargain, and from

the difference in value between the thing sold and what it

would have been worth if the representation were true, which

sounds only in damages. I think that it would be dangerous

to construe the statute as extending to every case of a

false warranty, and I think that this conviction should be

quashed."

[Hardinge Giftard for the Crown ; B. C. Piobinson and

F. H. Lewis for the prisoner.]

The later case of R. v. Avdley (L. R. 1 C. C. R. 301, and 12 Cox,

C. C. 23) does not in any way conflict with the leading case. There

the prisoner induced the prosecutor to buy a chain from him by

fi'audulently representing that it was 15-carat gold, when he knew

23—2



356 PUFFING NOT INDICTABLE.

veiy well it was only of a quality a trifle better than 6-carat. This

was held to be a statement as to a specific fact within the know-

ledge of the prisoner, and therefore a sufficient false pretence to

warrant a conviction.

Bovill, C. J., said: "Looking at the whole evidence, the jury

found the prisoner guilty ; and there is sufficient ground on which

the finding of the jury may be supported and the conviction sus-

tained. But the jury have further found that the prisoner, when

he represented the chain to be 15-carat gold, knew this representa-

tion to be false. And the question whether the conviction can be

supported upon that finding alone stands upon a somewhat different

footing. The cases have drawn nice distinctions between matters

of fact and matters of opinion, statements of specific facts and mere

exaggerated praise. These are questions for the jury to decide.

And the prisoner has this additional security, that the jury have to

consider not only whether the statements made are statements of

fact, but also whether they are made with the intention to defraud.

. . The statement here made is not in form an expression of

opinion or mere praise. It is a distinct statement, accompanied by

other circumstatices, that the chain was 15-carat gold. That state-

ment was untrue, was known to be untrue, and was made with

intent to defraud. How does that differ from the case of a man
who makes a chain of one material and fraudulently represents it

to be of another ? Therefore, whether we look at the whole of the

evidence, or only at that which goes to the quality of the chain, the

conviction is good. The case differs from E. v. Bryan because

here there was a statement as to a specific fact within the actual

knowledge of the prisoner, nameh', the proportion of pure gold in

the chain."

So, where the defendant falsely represented to the prosecutrix

that certain packages which he sold to her contained good tea,

whereas in fact they contained a mixture of which only one-fourth

part in each package was tea, the remaining three-fourths consisting

of sand and other articles unfit for food or drink, and the jury

found that the defendant knew the real nature of the contents of

the packages, the conviction was held right. (E. v. Foster, 2

Q. B. D. 301.)

Where the defendant pretended that he was carrying on an

extensive business as a surveyor and house agent, and therebv
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induced the prosecutor to deposit with him 25Z. as a security for his

fidelity as a clerk, whereas, as a matter of fact, the defendant was
not carrying on any business as a surveyor or house agent, he was

held to be guilty of obtaining the money by false pretences. (R. v.

Crab, 11 Cox, C. C. 85.)

But a false representation, though "grossly fraiidulent," as to

the value of a business, supposing the defendant was doing any

business at all, will not sustain an indictment for false pretences.

(R. V. Williamson, 11 Cox, C. C. 328.)

In E. V. Lee (8 Cox, C. C. 233) the prisoner was indicted for

false pretences, and it was proved that he offered a chain in pledge

to a pawnbroker, and required 35.S. to l)e advanced upon it, repre-

senting that it was gold. On being tested it turned out to be a

compound of brass, silver, and gold, but the gold was of a very

minute quantity. The Court held that it was not a false pretence

within the statute. The Common Serjeant, who tried the case,

said :
" I think there is no evidence to go to the jury. It is the

constant practice for the seller to exaggerate the value of his goods,

and for the buyer to depreciate it without coming wdthin the

charge of false pretences as meant by the statute. If because a

man represents an article to be equal in quality to something

which it is not equal to, he is liable to be indicted, charges of this

kind would be multiplied to an alarming extent. I think the

prisoner must be acquitted."

Other cases in point are :—R. v. Harvey, Sessions Paper, C. C. C.

Vol. 98, p. 213 ; R. v. Childers, Sessions Paper, C. C. C, Vol. 97,

p. 314 : R. V. Suter, 10 Cox, C. C. 577 ; R. v. Ball, 7 Cox, C. C.

126; R. V. Levine, 10 Cox, C. C. 374; K. v. Watson 7 Cox,

C. C. 364.

Vide also the Merchandise Marks Act, 1887 (30 & 31 Vict.

c. 38).
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Prosecutor not deceived by False Pretence.

[86] R. V. MILLS. (1857)

[Dears. & B. 205 ; 7 Cox, C. C. 263.]

The prisoner was convicted on an indictment for obtaining

money by false pretences. The indictment alleged that the

money was obtained by the prisoner by the false pretence that

he had cut sixty-three fans of chaff, when in fact he had only

cut forty-five fans. It appeared l)y the evidence that the

prisoner was employed to cut chaff at twopence per fan, and

that, on making the false jDretence alleged in the indictment,

he demanded 10s. M. from the prosecutor. The prosecutor

had previously seen the prisoner remove eighteen fans from

an adjoining place and add them to the heap which he pre-

tended he had cut, but, notwithstanding this knowledge, he

paid the prisoner the amount he demanded. It was held that

there ought not to be a conviction, because the money had not

been obtained by means of the false pretence.

" The test is," said Cockburn, J., " what is the motive

operating on the mind of the prosecutor which induced him

to part with his money ? Here the prosecutor knew that the

pretence was false ; he had the same knowledge of its falseness

as the prisoner. It was not the false pretence, therefore, which

induced the j^rosecutor to part with his mone}' ; and if it is

said that it was j)arted with from a desire to entrap the

prisoner, how can it be said to have been obtained by means

of the false pretence?
"

Crowder, J., said: "It is always a question whether the

prosecutor was induced to part with his money by the false

pretence."
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Bramwell, B., said :
" The prosecutor paid the money with

a knowledge of the facts. I doubt if he could get it back in a

civil action."

[Orridge for the Crown.]

In such a case as this, however, there can be a conviction for

attempting to obtain. (E. v. Eoebuck, Dears. & B. 24.)

In E. V. Jones (15 Cox, C. C. 475) the prisoner went into a shop

called London House, at Llanwa-st, and asked for some goods, which

were put into a parcel for her. She said her name was Miss Jones,

of Cefn Shercam, Carnarvon, and that she would return the goods

on the following Tuesday. She also said that she wanted to show

them to her mother. The Miss Jones, of Cefn Shercam, did not

know the prisoner, and never ordered any goods. It was held,

however, that a conviction could not be supported, as although the

pretence that the prisoner was Miss Jones, of Cefn Shercam, Car-

narvonshire, w'as proved to be false, there was no evidence that the

goods had not been delivered to the prisoner before her name and

address were asked for. " It must always appear," said Grove, J.,

" on an indictment for obtaining goods by false pretences, that the

prosecutor parted with the goods upon the faith of the false

pretence alleged, and here that does not appear." " It is not

enough," said Mathew, J., " to show that a false address was

given, if it does not appear that the goods were parted with on the

faith of it."

Other cases in point are :—E. v. Hensler, 11 Cox, C. C. 570; E.

V. Woolley, 4 Cox, C. C. 193 ; E. v. Hazzlewood, 48 J. P. 151.

Remoteness in False Pretences.

R. V. MARTIN. (1867) [87J

[L. E. 1 C. C. E. 56 ; 10 Cox, C. C. 383.]

In this case the prisoner had, by falsely representing that he

was the agent to the Steam Laundry Company, of which some

of tiie leading men in Birmingham were at the head, and that
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as such agent he was desired by the company to procure a

sprmg van for the use of the company, induced a wheelwright

to make him a spring van ; and it was held that a conviction

for obtaining a chattel by false pretences is good, although the

chattel is not in existence at the time the pretence is made,

provided the subsequent delivery of the chattel is directly

connected with the false j^retence.

Bovill, C. J., said :
" The question asked of us is, whether

the verdict was right upon the evidence. This, we understand

to mean, whether there was evidence to go to the jury ; and

so understanding it, we are all of opinion that there was. The

objection urged upon us has been answered by my brothers

Willes and lilackburn in the course of the case ; and it is

obvious that there are many cases within the mischief of the

statute where the thing obtained is not in existence when the

false pretence is made. Thus, a man by false pretences may

induce a tailor to make and send him a coat, or a friend to

lend him money which may consist of bank-notes not printed

when the false pretence was made on which the loan was

granted. So also a man might obtain coals which were not

got, and therefore not a chattel in the eye of the law, at the

time of making the pretence. It is absurd to say that the

chattel obtained must be in existence when the pretence is

made. The pretence must, indeed, precede the delivery of the

thing obtained ; but at what distance of time '? What is the

test? Surely this: that there must be a direct connection

between the pretence and the deliver}-—that there must be a

continuing pretence. Whether there is such a connection or

not is a question for the jury. ... In the present case, when

the false pretence was made and the order given, it was never

contemiDlated that the matter should rest there ; and we have

no difficulty in holding that there was a continuing pretence,

and a delivery obtained thereby."

[Kennedy for the prisoner.]
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With the leading case should be compared the cases of E. v.

Gardner (Dears. & B. 40) and E. v. Morris Bryan (2 F. & F. 567).

In the former case the prisoner falsely represented himself to be a

naval officer, and so obtained lodging, but not board. He subse-

quently, and without any fresh pretence, obtained articles of food,

and was indicted for olitaining them by falsely pretending he was
a naval officer. It was held that the obtaining of the articles of

food was too remotely the result of the false pretence.

In E. V. Morris Bryan, it was held that when a contract has l)een

entered into by reason of false representations, and goods or money
obtained under the contract, it is too remote to charge the obtaininsr

of the goods or money by the false pretences, and an indictment for

false pretences cannot be sustained.

In E. V. Greathead (14 Cox, C. C. 108) the prisoner, who was
foreman at some works in Yorkshire, by means of a false wage-sheet

obtained from his master a cheque for the amount stated in the

sheet to pay the men's wages. In consequence of its being infor-

mally drawn, payment was refused at the bank. Thereupon the

prisoner returned the cheque to the prosecutor and told him of the

omission. The prosecutor tore up the cheque, and drew another

which he gave to the prisoner. The prisoner cashed the second

cheque, and appropriated to his own use the difference between the

actual amount of the wages and the amount falsely stated in the

wage-sheet. It was held that the false pretence upon which the first

cheque was given continued in force, and was the acting motive

which influenced the prosecutor's mind in giving the second cheque.

In the case of E. v. Burton (16 Cox, C. C. 62), where the charge

was one of obtaining food and lodging jjy false pretences, the

prisoner went to the house of the prosecutrix and requested to be

taken in as a lodger. After having lodged with her for a day. or

two, he stated that he had come from another lodging where he

had left some of his clotbes, and requested to be furnished with

board as well as lodging, for which he promised to pay. The

prosecutrix, ])elieving bis statement as to his clothes, agreed to

supply him, and did supply him, with meat and drink as a boarder.

A few days afterwards the prisoner decamped witiiout paying for

his accommodation. The prisoner was convicted, and the Court of

Crown Cases Eeserved affirmed the conviction.

An indictment alleged that the defendant falsely pretended that
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he had a lot of trucks of coal at a railway station on demuiTa""e,

and that he required forty coal bags. The evidence was that he

saw the prosecutor and gave him his card, "J. Willot & Co., timber

and coal merchants," and said that he was largely in the timber

and coal way, and inspected some coal bags, but objected to the

price. The next day he called again, showed the prosecutor some

correspondence, and said that he had a lot of trucks of coal at the

railw^ay station under demurrage, and that he v^anted some coal

bags immediately. The prosecutor had only forty bags ready, and

it was arranged that the defendant was to have them, and pay for

them in a week. They were delivered to the defendant, and the

prosecutor said he let the defendant have the bags in consequence

of his having the trucks of coal under demurrage at the station.

There was evidence as to his having taken premises, and doing a

small business in coal, but he had no trucks of coal on demurrage

at the station. The jury convicted the defendant. Held, that the

false pretence charged was not too remote to support the indictment,

and that the evidence was sufficient to sustain it. (E. v. Willot,

12 Cox, C. C. 68.)

In E. V. Larner (14 Cox, C, C. 497) the prisoner was charged

with obtaining a prize in a swimming haiidicap at the Surrey

County Baths by false pretences. He obtained his competitor's

ticket for the race by falsely representing himself to be a member
of a certain club, and by a forged letter purporting to be written

by the secretary of that clulj. In this way the prisoner got

twenty yards start, and being an excellent swimmer, won easil}'.

It was held that the false pretences were too remote, and that, on

that charge at all events, he could not be convicted; but in E. v.

Beharrell (Sessions Paper, C. C. C, Vol. 119, p. 117) the prisoner

was indicted for attempting to obtain a gold watch and chain b}-

false pretences, and with uttering a forged document. In this case

the prisoner ran in some athletic sports in the name of another

person who had previously taken part in other athletic sports

without success. A false document was sent in to the handicapper,

and by means of this the prisoner, who was a very good runner,

obtained a long start and won the race. On his being identified,

however, the prize—namely, the watch and chain in question

—

was withheld from him and awarded to the second competitor, and

the prisoner was duly prosecuted at the Central Criminal Court,
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and convicted on the whole indictment, no case beino; reserved.

It will be seen that this decision is in direct conflict with E. v. Larner.

In E. V. Button ([1900] 2 Q. B. 597, and 19 Cox, C. C. 568) it

was proved that entries for two handicaps were sent to the secretary

of an athletic meeting in the name of Sims, containing statements

as to the recent performance of Sims, which were very moderate,

and in consequence Sims was given long starts. The entries were

not written by either Sims or the prisoner. At the meeting the

prisoner, who was a good runner, personated Sims, who was absent,

and came in first in both i-aces. After the first race the handicapper

asked the prisoner whether he was really Sims, whether the perform-

ance given in the entry form was really his, and whether he had

never won a race, as stated in the entry. He answered these ques-

tions, falsely, in the affirmative. On a case stated, the Court ofCrown

Cases Eeserved held that the attempt to obtain the prize was not

too remote from the pretence, and that the prisoner was properly

convicted. Mathew, J,, said :
" It was contended that his coming

in first in the races was owing to his own good running ; but it was

also owing, in part at least, to the false pretences, for by means of

the false pretences he obtained a longer start than he would have

had if his true name and performances had been known. It is also

said that some other act had to be done in order to make the

offence complete, and that he could not rightly be convicted because

it was not shown that he had applied for the prizes, and that the

criminal intention was exhausted. The argument is exceedingly

subtle, but unsound. In fact, he was found out before he had the

opportunity of applying for the prizes, as no doubt he otherwise

would have done. The pretences which the prisoner made were

not too remote, and the conviction was good." Wright, J., said

:

" I am of the same opinion. If nothing more had been shown

than that tlie defendant had entered for the races in a false name,

the case woidd have been different. If he did not run or claim the

prize it would be difficult to say that there was an actual attempt

to obtain it. But here, in effect, he did claim the prize."

Mathew, J., also dissented in express terras from the ruling in E.

V. Larner. It appears that E. v. Beharrell was not cited during

the argument of E. v. Button, l)ut the decision of the Court of

Crown Cases Eeserved in the latter case is identical witli that in

E. V. Beharrell, so that E. v. Larner is no longer law.
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Hiring by False Pretences.

[88] R. 7'. KILHAM. (1870)

[L. E. 1 C. C. E. 261 ; 11 Cox, C. C. 561.]

The prisoner, on the 19th of March, 1870, called at the livery

stables of Messrs. Thackray, of York, who let out horses for

hire, and stated that he was sent by a Mr. Gibson Hartley to

order a horse to be ready the next morning for the use of a

son of Mr. Gibson Hartley, who was a customer of Messrs.

Thackray. Accordingly, the next morning the prisoner called

for the horse, which was delivered to him by the ostler. The

prisoner was seen, in the course of the same day, driving the

horse, which he returned to Messrs. Thackray's stables in the

evening. The hire for the horse, amounting to 7s., was never

paid by the prisoner. On the prisoner being convicted and

the case being reserved, it was held by the Court of Crown

Cases Reserved that as he had no intention to deprive the

owner of his property in the horse, but only intended to obtain

the use of it for a limited time, he could not be convicted of

obtaining the horse l)y false i^retences, and the conviction was

therefore quashed.

Bovill, C. J., said :
" The statute 24 & 25 Vict. c. 96, s. 88,

enacts that * whosoever shall, by any false pretence, obtain

from any other person any chattel, money or valuable security,

with intent to defraud, shall be guilty of misdemeanour.' The

word ' obtain ' in this section does not mean obtain the loan

of, but obtain the property in, any chattel, &c. This is, to

some extent, indicated by the proviso that if it be proved that

the person indicted obtained the property in such manner as

to amount in law to larceny, he shall not, by reason thereof,

be entitled to be acquitted ; but it is made clear b}' referring
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to the earlier statute from which the language of sect. 88 is

adopted. 7 & 8 Geo. IV. c. 29, s. 53, recites that ' a faihire of

justice frequently arises from the subtle distinction between

" larceny " and " fraud," ' and, for remedy thereof, enacts that

' if any person shall, by any false pretence, obtain,' &c. The

subtle distinction which the statute was intended to remedy

was this : that if a person, by fraud, induced another to part

with the possession only of goods and converted them to his

own use, this was larceny ; while, if he induced another by

fraud to part with the property in the goods as well as the

possession, this was not larceny.

" Bat to constitute an obtaining by false pretences it is

equally essential, as in larceny, that there shall be an inten-

tion to deprive the owner wholly of bis property, and this

intention did not exist in the case before us. . . . In this case

the prisoner never intended to deprive the prosecutor of the

horse, or the property in it, or to appropriate it to himself,

but only intended to obtain the use of the horse for a limited

time."

[Simpson for the Crown.]

The counsel who appeared for the prosecution in this case

pressed upon the attention of the Court the case of E. v. Boulton

(1 Den. C. C. 508), where the prisoner had by false pretences

obtained a railway ticket to travel by the Lancashire and Yorkshire

line from Bradford to Huddersfield, and was held to have been

rightly convicted, though the ticket had to be given up at the end

of the journey. "The reasons for this decision," said the Court in

the leading case, " do not very clearly appear, but it may be dis-

tinguished from the present case in this respect : that the prisoner

by using the ticket for the purpose of travelling on the railway

entirely converted it to his own use for the only purpose for which

it was capable of being applied."
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Previous False Pretences.

[89] R. ". FRANCIS. (1874)

[L. E. 2 C. C. E. 128 ; 12 Cox, C. C. 612.]

The prisoner was indicted for endeavouring to obtain an

advance from a pawnbroker upon a ring by the false pretence

that it was a diamond ring. Evidence was held to have been

rightly admitted to the effect that two days before the trans-

action in question the prisoner had obtained an advance from

a pawnbroker upon a chain which he represented to be a gold

chain, but which was not so, and had endeavoured to obtain

from other pawnbrokers advances upon a ring which he repre-

sented to be a diamond ring, but which, in the opinion of the

witnesses, was not. The ring was not produced.

" It seems clear upon principle," said Lord Coleridge, C. J.,

" that when the fact of the prisoner having done the thing

charged is proved, and the only remaining question is, whether

at the time he did it he had guilty knowledge of the quality of

his act or acted under a mistake, evidence of the class received

must be admissible. It tends to show that he was pursuing a

course of similar acts, and thereby it raises a presumption

that he was not acting under a mistake. It is not conclusive,

for a man may be many times under a similar mistake, or

may be many times the dupe of another ; but it is less likely

he should be so often than once, and every circumstance

which shows he was not under a mistake on any one of these

occasions strengthens the presumption that lie was not on the

last, and this is amply borne out by authority. . . . Now, in

the present case, the prisoner was tried on two charges of

attempting on the 8th of January, at Northampton, to obtain

money from two different pawnbrokers by the false pretence
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that a worthless piece of jewellery consisted of real stones.

Evidence that he on the 6th of January, at Bedford, obtained

money from another pawnbroker on the pledge of a chain,

which he represented to be gold, when it in fact was not gold,

was surely matter from which the jury might infer that he

was in a course of cheating pawnbrokers by knowingly passing

off on them false articles under the pretence that they were

genuine, and that inference was greatly strengthened by the

fact that he at that time gave a false name, and though the

charge on which he was tried was for attempting to pass off a

false ring, the inference that he had guilty knowledge is as

legitimate as if it had been a second false chain.

It was objected that the evidence of what took place at

Leicester was not properly received, because the cluster ring

which he there attempted to pass was not produced in Court,

and that the evidence of two witnesses who saw it, and swore

to its being false, was not admissible. No doubt if there was

not admissible evidence that the ring was false it ought not to

have been left to the jury ; but though the non-production of

the article may afford ground for observation more or less

weighty, according to circumstances, it only goes to the

weight, not to the admissibility of the evidence, and no question

as to the weight of the evidence is now before us."

[Hensman for the prisoner.]

This case is useful as showing that there are times when the

previous misdeeds of a prisoner may be given in evidence against

him. Vide, also, E. v. Eichardson (2 F. & F. 343) and E. v.

Stephens (16 Cox, C. C. 387), as to embezzlements ; E. v. Dossett

(2 Cox, C. C. 243) ; E. v. Bailey (2 Cox, C. C. 311) ; E. v. Taylor

(5 Cox, C. C. 138) ; and E. v. Gray (4 F. & F. 1102), as to arsons ;

E. V. Whiley (2 Loath, 983), as to utterings ; and E. v. Geering,

cuite, p. 211, as to murders.

On a charge of obtaining money l)y false pretences from one

person, evidence of a subsequent detaining from another is not

admissible. (E, v. Holt, 8 Cox, C. C. 411.)
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But in E V. Smith (92 L. T. 208, and 20 Cox, C. C. 804), on an

indictment charging the defendant with obtaining goods by false

pretences, evidence was admitted to show that the defendant

had a few days subsequent to that charged in the indictment

obtained other goods by similar false pretences. The Court of

Crown Cases Eeserved held that, as it appeared on the facts

that it was all one transaction in which the defendant was engaged,

the evidence was properly admitted. Vide, also, R. v. Walford

(71J. P. 215), j^ost, p. 369!!

On a trial for obtaining eggs by false pretences, it was proved

that the prisoner had falsely pretended, by advertisements in news-

papers, that he was carrying on a &o;w yifZe dairyman's business.

Evidence was admitted that, subsequent to the transaction in ques-

tion, he had obtained eggs from other persons by means of similar

advertisements. The Court of Crown Cases Reserved held that the

evidence was properly admitted, and Lord Russell, C. J., said:

" I do not think our decision conflicts with R. v. Holt. There the

false pretence charged was a distinct and separate transaction, and

the fact that the prisoner had subsequently made a similar false

pretence had no bearing on his guilt or innocence of the particular

charge preferred." (R. v. Rhodes, [1899] 1 Q. B. 77.)

In R. V. Olhs ([1900] 2 Q. B. 758, and 19 Cox, C. C. 554) the

defendant was indicted for obtaining a cheque by falsely pretend-

ing that another cheque, which he then gave to the prosecutor,

was a good and valid order for the payment of money. The prose-

cutor deposed that he gave his cheque to the defendant on the

faith of the defendant's statement that a cheque, which the defen-

dant then gave to the prosecutor, was a good cheque. The cheque

given by the defendant was dishonoured. The defendant stated

that when he gave the cheque he expected a payment which would

have enabled him to meet it. The defendant w^as acquitted. He
was then tried on a second indictment, charging him with obtain-

ing from other persons three sums of money on three cheques

which were dishonoured. To prove guilty knowledge the prose-

cutor in the first case was called, and gave the same evidence as in

the first case. The defendant was convicted, and the Court of

Crown Cases Reserved aflirmed the conviction.

In E. V. Wyatt ( [1904] 1 K. B. 188 and 20 Cox, C. C. 462), upon

an indictment for obtaining credit by means of fraud, it was proved
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that the defendant hired furnished apartments from the prosecutrix

and occupied them for three days, when he left without paying

for them or for the food supplied to him. Evidence was admitted

that a short time previously to the particular transaction the

defendant had gone to several houses and hired apartments and

left without paying, and that he still owed the money when he

went to the house of the prosecutrix. The Court of Crown Cases

Eeserved held that the evidence, being evidence of similar acts

committed by the defendant at a period immediately preceding the

commission of the alleged offence, w^as admissible as tending to

establish a systematic course of conduct, and as negativing any

accident or mistake or the existence of any reasonable or honest

motive on his part.

In E. V. Walford (71 J. P. 215), the defendant was charged that

he, in incurring a debt and liability to a person who let apart-

ments, unlawfully did obtain credit for the amount of the debt

and liability by means of fraud other than false pretences.

Evidence was admitted of other cases in which the defendant had
shortly before obtained credit from persons letting houses or

apartments, and also from a tradesman for goods supplied. On
the point being reserved the Court of Crown Cases Eeserved

held that the evidence was admissible as tending to establish

a system and to negative accident or mistake.

Lord Alverstone, C. J., said :
" We have all read the case, and

are somewhat surprised that it should have been stated. The
question reserved was the subject of a decision of this Court on

November 27, 1903—E. v. Wyatt (1903), 68 J. P. 31 ; [1904] 1

K. B. 188—where we pointed out that evidence of the same kind

of practice was admissible, when only separated by a short

interval of time, as tending to negative accident or mistake, and

to show system. It is abundantly clear here that the acts com-

plained of were connected in pomt of time, and were of the

same character as the acts charged in the indictment. The

case is covered by E. v. Wyatt. The conviction must be.

affirmed."

w. 24
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False Pretences—Indictment.

[90] R. V. SILVERLOCK. (1894)

[[1894] 2 Q. B. 766; 18 Cox, C. C. 104; 63 L. J. (M. C.) 233; 72

L. T. 298; 43 W. E. 14 ; 58 J. P. 788.]

The defendant was tried upon an indictment containing two

'counts for obtaining a cheque by false pretences. The first

count was in the ordinary form, and alleged a false pretence

to Eosa Alice Coates, and an obtaining of the cheque from her

by means of the false pretence. The second count charged

that the defendant, " by inserting and causing to be inserted

in a certain newspaper called the ' Christian World ' a fraudu-

lent advertisement in the words and figures following, that is

to say, ' Housekeeper wanted for branch business establish-

ment in Midlands ; one from country preferred. Address,

S. C, " Christian World " office,' did falsely pretend to the

subjects of her Majesty the Queen that he, the said George

Silverlock, then required a housekeeper for a branch business

establishment in the Midlands, by means of which last-men-

tioned false pretence the said George Silverlock did then

unlawfully obtain from the said Kosa Alice Coates a certain

valuable security," &c.

Before the defendant pleaded, his counsel applied to have

-the second count quashed, on the ground that it was not stated

therein that the false pretence was made to any definite

person, but to all the subjects of her Majesty the Queen, and

that therefore it was bad in law.

The objection was overruled, and the jury convicted the

defendant, and, on a case stated, the Court of Crown Cases

Reserved affirmed the conviction.

Lord Piussell, C. J., said: "At the trial, no objection w^as,
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or could have been, taken to the first count ; but the second

count was objected to as being insufficient, and, as the verdict

was taken and entered generally, and not separately on each

count, the conviction must be quashed if that count is bad.

There is no doubt as to what are the essentials of the offence

of obtaining money by false pretences ; there must be a false

pretence made to a definite person, and it must be proved that

such person on the faith of the false pretence parted with his

money or goods. Those essentials must be stated in the count

charging the offence, and the question here is whether the

second count complies with these conditions. I cannot say

that I have felt no doubt or hesitation about the matter, but

upon the whole I think that the count does sufficiently state

the offence. The advertisement is addressed to all persons to

whose knowledge it may come, and who may desire to act

upon it ; and if a particular person, after seeing or hearing it,

acts upon it and goes to the person from whom it proceeds,

and upon the faith of it parts with his money or goods, it

becomes an advertisement to that particular person, who is

one of the class of persons for whom it was intended. Does

that sufficiently appear in this count ? I think it does : it

states that the defendant procured the insertion of the adver-

tisement, and that by so doing he made a false pretence to her

Majesty's subjects, and proceeds with the important averment

that by means of that false pretence he obtained a cheque

from Eosa Alice Coates. I think, therefore, that this count

does satisfy the requirements of the law by stating the essential

conditions of the offence."

Mathew, J., said :
" The difficulty might have been avoided

had the verdict been taken separately on each count—a practice

that it is important to bear in mind, seeing that we are still

hampered with regard to indictments by the rules of plead-

ing which were in force before the Common Law Procedure

Act. In an action for deceit it was necessary to state with

2J: 2
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particularity all the ingredients which went to make up the

defendant's liability, and in an indictment for false pretences

the ingredients of the offence must be set forth in the same way."

[Vachell for the prosecution ; Marchant for the prisoner.]

In E. V. Sowerby ( [1894] 2 Q. B. 173 ; and 18 Cox, C. C. 767)

the defendant was arraigned upon an indictment for attempting to

obtain money by false pretences, which was in the following terms :

" The jurors for our Lady the Queen, upon their oath, present

that WilHam Marr and Obadiah Blenkinsopp, on September 28,

1893, were in the employ and service of the Butterknowle Colliery

Company, Limited, at the quarry pit of the Butterknowle Colliery,

in the county of Durham, as hewers of coal, and were entitled to

payment from their said employers of the sum of fivepence for

every tub of coal wrought and filled by them, and the jurors afore-

said, upon their oath aforesaid, do further present that Joseph

Sowerby, the younger, on the day and year aforesaid, unlawfully,

knowingly, and designedly did, by placing a token upon a certain

tub of coals in the said pit, falsely pretend that the said Joseph

Sowerby, the younger, had wrought and filled the said tub of coals,

by means of which said false pretences the said Joseph Sowerby,

the younger, did unlawfully attempt to obtain the sum of fivepence

of the moneys of the said colliery company with intent to defraud,

whereas in truth and in fact the said Joseph Sowerby, the younger,

had not wrought or filled the said tub of coals, as he then well

knew, against the form, &c."

Defendant's counsel submitted that the indictment was bad upon

two grounds : first, that it w^as not stated to whom the false

pretence was made, and secondly, that it was not stated from whom
the money was attempted to be obtained. These objections were

overruled, and the prisoner w^as convicted and a case stated. The
Court of Crown Cases Reserved quashed the conviction, and Lord

Coleridge, C. J., in delivering the judgment of the Court, said

:

" We must follow the old authorities and precedents in criminal

matters, and no case can be found which says that an indictment

for obtaining money by false pretences, which does not state the

person to whom the false pretence was made, is a good indictment.

A pretence means a holding out to some other person, and that,

person must be stated in the indictment."
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It will be observed that the distinction between R. v. Sowerby

and the leading case is that in R. v. Sowerby averments were

absent which were indispensable to the statement of the offence,

and which could not be supplied, averments of the person to whom
the false pretence was made and of the person from whom the

money was obtained.

In Taylor v. The Queen
( [1895J 1 Q. B. 25 ; and 18 Cox, C. C.

45), it was held that an indictment under s. 95 of the Larceny

Act, 1861, for receiving goods knowing the same to have been

unlawfully obtained by false pretences, is good without setting out

the false pretences, for, the gist of the offence being the receipt of

the goods with knowledge that they have been unlawfully obtained

by some false pretence, it is sufficient to allege this, without speci-

fying the nature of the pretence. In this case Mathew, J., said

:

"It is objected that the indictment is defective on account of the

absence of a statement of the nature of the false pretence, and we
have to determine whether that objection ought to prevail. For

many years it has been the practice in indictments such as this not

to set out the particular false pretences by which the money or

goods are alleged to have been obtained. It is said on behalf of

the plaintiff, in error, that the alleged false pretence might turn out

to have been a pretence of a promissory nature, and if that were so

it would not be a false pretence in law for which an indictment

would lie ; but the answer to this argument is that the indictment

alleges that the goods were unlawfully obtained by false pretences,

and that means that they were obtained by means of what is in

law a false pretence."

In R. V. Janies (12 Cox, C. C. 127), it was held that where in an

indictment for false pretences the words " with intent to defraud

are omitted the indictment is bad and cannot be amended under

14 & 15 Vict. c. 100, s. 1.

As to jurisdiction in cases of false pretences the following

decisions are in point :

—

In R. V. Holmes (12 Q. B. D. 23), the prisoner wrote and posted

at Nottingham a letter addressed to one Gabet at Caudry, in

France, containing a false pretence by means of which he

fraudulently induced Gabet to transmit to Nottingham a draft for

150Z., which he then cashed. The Court of Crown Cases Reserved

held that there was jurisdiction to try the prisoner at Nottingham,
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that the pretence was made. at Nottingham, where also the money
obtained by means of it was received.

In E. V. Ellis
( [1899] 1 Q. B. 230), the defendant, who carried

on business in the county of Durham, obtained goods on credit in

that county from a traveller of the prosecutors by means of false

representations made by the defendant to the prosecutors in

Glasgow, in which place they carried on business. The Court of

Crown Cases Reserved held that the offence was properly triable

in the county of Durham.

False Pretences—Inchoate Instrument.

[91] R. V. BOWERMAN. (1890)

[ [1891] 1 Q. B. 112 ; 17 Cox, C. C. 151 ; Sessions Paper, C. C. C,
Vol. 112, p. 904.]

This was a case of obtaining money by false pretences, and

\vas tried at the Central Criminal Court before Sir Thomas

Chambers, Q. C, the Recorder. The prosecutors, Messrs.

Tebbitt Brothers, of Bermondse}', being desirous of raising

money on their acceptances, entered into an agreement in

writing with the prisoner that he should draw bills on them

up to a certain amount, and that they should accept the bills

;

that the prisoner should then endeavour to get the bills dis-

counted, and that, in the event of his succeeding in so doing,

he should pay them a certain portion of the proceeds, or, upon

failure to get them discounted within a certain time, should

return the bills to them. In pursuance of this agreement, the

prisoner drew two bills of exchange upon the prosecutors, who

accepted them, and handed them back to the prisoner. At

the time the bills were so handed back to the prisoner the

drawer's name had not been inserted ; but in other respects
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they were then complete bills of exchange. The prisoner

subsequently completed the bills by the insertion of a drawer's

name, and succeeded in getting them discounted, but, in

breach of his written agreement with the prosecutors, con-

verted the whole of the proceeds to his own use. At the close

of the case for the prosecution, the counsel for the prisoner

submitted that there was no case to go to the jury, on the

grounds that, (1) At the time the documents referred to in the

indictment as securities for the payment of money and bills of

exchange were entrusted to the prisoner, they did not come

within either of these descriptions. (2) There was no evidence

that the acceptances were entrusted to the prisoner as a broker

or agent. The Eecorder, however, decided to leave the case to

the jury, and reserved the points raised. The Court of Crown

Cases Eeserved held that the acceptances at the time of their

delivery by the prosecutors to the prisoner were " securities for

the payment of money " within the meaning of 24 & 25 Vict,

c. 96, s. 75.

Denman, J., said : "It has been contended that these accept-

ances were not securities for the payment of money at the time

that the prisoner was entrusted with them. It is said that

they were prevented from being such by the absence of the

drawer's name. Except for that, it is not disputed that at

that time they would have been complete bills of exchange.

The amounts were specified. They only wanted the drawer's

signature. But the arrangement was that the drawer was to be

the prisoner himself. He therefore had only to fill in his name

to make them complete bills. It cannot, under those circum-

stances, be said that they were not securities for the payment

of the specified amounts at the time they were handed to him.

... As to the second point, whether the prisoner was entrusted

as a broker or agent, the only question is, whether there was

reasonable evidence on which the jury could so find. I cannot

say there was not. The conviction must be sustained."
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Pollock, B., said :
" Although these documents were only

inchoate instruments, and not complete bills of exchange, at

the time of the entrusting, still they were documents on the

faith of which bankers or other business men would advance

money, and, consequently, they were securities for the payment

of money within the meaning of the section. With regard to

the second point, the prisoner, no doubt, had an interest in the

documents beyond that of an ordinary broker ; but that fact

did not deprive him of the character of a broker, or prevent

the relationship from being that of principal and agent."

Hawkins, J., said :
" By the terms of the written agreement

between the parties, the bills were to be drawn by the prisoner

himself. In pursuance of that arrangement, he filled up the

bill forms and procured the prosecutors to write their accept-

ances across them. On their being returned to the prisoner,

it was in his power at any moment to convert them into bills,

he having the acceptors' authority to fill in the name of the

drawer. Nothing remained to be done by the acceptors to

render them liable on the bills. From the moment, therefore,

of the writing of the acceptances the documents became

securities for the payment of money. Suppose a cheque to

be drawn payable to order, and handed by the drawer to the

payee, it could not j)ossibly be said that the cheque was not a

valuable security until the payee had indorsed it.

" As to the other question—the negotiations opened by the

prisoner introducing himself as a bill broker—that of itself is

some evidence that it was as a bill broker that he was entrusted

with the acceptances. But, even apart from that, it is clear to

my mind that he was an agent in every sense of the term.

Except in that character, he never would have got jDossession

of the documents."

[H. Avory for the prosecution; Poland, Q. C, and A. Metcalfe

for the prisoner.]
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In R. V. Harper (7 Q. B. D. 78), the prisoner purchased goods

upon the terms that he should give to the vendors his acceptance

for the price, indorsed by a solvent third party. The vendors sent

to him for such acceptance and indorsement a document in the

form of a bill of exchange for the price, but without any drawer's

name thereon. He returned this document accepted by himself,

and with what purported to be an indorsement by a solvent third

party. The indorsement was fictitious and had been forged by the

prisoner. No drawer's name was ever placed upon the document.

The Court of Crown Cases Reserved held that the document was

not a bill of exchange, as it bore no drawer's name, and that the

prisoner could not be convicted of feloniously forging or feloniously

uttering an indorsement on a bill of exchange. Semble, that he

might have been convicted of a common law forgery.

Lord Coleridge, C. J., said :
" The conviction cannot be sustained.

The instrument was not a bill of exchange ; it was an inchoate bill

of exchange."

Stephen, J., said :
" Though I entirely agree with the opinion

expressed by my Lord, I cannot help observing that the act of the

prisoner had all the effect of a forgery punishable under the statute

as a felony. The prisoner could, however, have been indicted, and

ought to have been indicted, for forgery at common law."

Other cases on the subject are :—E. v. Hart, 6 C. & P. 106

;

Stoessiger v. South Eastern Ey. Co., 3 E. & B. 549 ; M'Call v.

Taylor, 12 L. T. Rep. N. S. 461 ; E. v. Portugal, 16 Q. B. D. 487 ;

Peto V. Eeynolds, 23 L. J. (Ex.) 98 ; and E. r. Pateman, E. & E.

455.

The crime of obtaining money or goods by false pretences comes

within the Vexatious Indictments Act (22 & 23 Vict. c. 17).
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Receiving Stolen Goods.

[92] R. V. SCHMIDT. (1866)

[L. E. 1 C. C. E. 15 ; 35 L. J. (M. C.) 94 ; 12 Jur. N. S. 149
;

13 L. T. 679 ; 14 W. E. 286; 10 Cox, C. C. 172.]

Some thieves stole goods from the custody of the London,

Brighton and South Coast Railway Comj)any at the Arundel

Station, and afterwards sent them in a parcel by the same

company's line addressed to the prisoner at Brighton. During

the transit the theft was discovered; and, on the arrival of

the parcel at the station for its delivery, a policeman in the

employ of the company opened it, and then returned it to the

porter whose duty it was to deliver it, with instructions to keep

it until further orders. On the following day the policeman

directed the porter to take the parcel to its address, when it

was received by the prisoner, who was afterwards convicted of

receiving the goods knowing them to be stolen, uj^on an

indictment which laid the property of the goods in the rail-

way company. The Court for Crown Cases Eeserved held

that the goods had got back into the jDOssession of the owner,

so as to be no longer stolen goods, and that the conviction

was wrong.

Martin, B., said :
*' I am of opinion that this conviction is

wrong. The property is either wrongly or rightly laid in the

indictment ; if rightly laid, there was a delivery by the owners

after the goods had been returned to them."

Keating, J., said :
" If the goods got back into the possession

of the owner, then according to R. r. Dolan (Dears. C. C. 436)

the conviction is wrong. In this case, the property is laid in

the railway company ; and they must be taken to be the
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owners. Then the property is stolen from them, and subse-

quently gets back into their possession. The felonious transitus

was then at an end."

[Hurst for the prosecution ; Pierce and Willoughby for the

prisoner.]

This case was argued before five judges, and the conviction was

only quashed by a majority of one; Erie, C. J., and Mellor, J.,

dissenting from the rest of the Court.

So in E. V. Hancock (14 Cox, C. C. 119), where some stolen cigars

were, on the discovery of the theft, restored to the thief in order to

catch the receiver, it was held that the latter could not be convicted,

the cigars not being stolen property at the time they were received.

And in E. v. Dolan (Dears. C. C. 436, and 6 Cox, C. C. 449), it was

held that if stolen goods are restored to the possession of the owner,

and he returns them to the thief for the purpose of enabling him to

sell them to a third person, they are no longer stolen goods, and

that third person cannot be convicted of feloniously receiving stolen

goods, although he received them believing them to be stolen.

In E. V. Villensky ([1892] 2 Q. B. 597) a parcel was handed to

the prosecutors, Messrs. Carter, Paterson & Co., the well-known firm

of carriers, for conveyance to the consignees. While in the

prosecutors' depot, a servant of the prosecutors removed the parcel

to a different part of the premises, and placed upon it a label

addressed to the prisoners by a name by which they were known,

and at a house where they resided. The superintendent of

Messrs. Carter, Paterson's business, on receipt of information as to

this, and after inspection of the parcel, directed it to be replaced in

the place to which the thief had removed it, and to be sent, with a

special delivery-sheet, in a van, accompanied by tw^o detectives, to

the address shown on the label. At that address it was received by

the prisoners under circumstances which clearly showed knowledge

on their part that it had been stolen. The property in the parcel

was laid in the indictment in the carriers, and an offer to amend the

indictment by substituting the names of the consignees was declined.

The prosecutors' servant pleaded guilty to a count for larceny in the

same indictment. The Court of Crown Cases Eeserved held, that

as the person in whom the property was laid had resumed possession

of the stolen property before its receipt by the prisoners, it had then
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ceased to be stolen property, and the prisoners could not be con-

victed of receiving it knowing it to have been stolen.

A person charged with receiving stolen goods may controvert the

guilt of the principal felon, even after conviction, and though the

conviction is stated in the indictment. Thvis, where the principal

had been convicted, and on the trial of the receiver the conviction

was proved, but it appeared, on the cross-examination of the

prosecutor, that, in fact, the party convicted had only been guilty

of a breach of trust, the prisoner was acquitted.

If a receiver of stolen goods receives them for the mere purpose

of concealment, without deriving any profit at all, he is just as

much a receiver as if he had purchased them. Moreover, it is not

necessary to prove an actual manual possession of stolen goods,

in order to sustain an indictment for receiving the goods, but it is

sufficient if the goods are shown to have been under the control of

the person charged with receiving.

To prove the previous felony the thief himself is a competent

witness, but his evidence requires confirmation. In cases where a

wife in her husband's absence has received goods knowing them
to have been stolen, the husband does not become a receiver merely

by adopting her receipt to the extent of passive acquiescence ; but

he can be convicted if, with full knowledge of the circumstances

under which the goods are in his wife's possession, he does some
distinct act of confirming her receipt, such as paying the balance

of the money to the thief.

By 24 & 25 Vict. c. 96, s. 91, whosoever shall receive any

chattel, money, valuable security, or other property whatsoever,

the stealing, taking, extorting, obtaining, embezzling, or other-

wise disposing whereof shall amount to a felony either at common
law" or by virtue of this Act, knowing the same to have been

feloniously stolen, taken, extorted, obtained, embezzled, or disposed

of, shall be guilty of felony, and may be indicted and convicted

either as an accessory after the fact or for a substantive felony,

and in the latter case, whether the principal felon shall or shall

not have been previously convicted, or shall or shall not be

amenable to justice, &c.

By sect. 95, w'hosoever shall receive any chattel, money, valuable

security, or other property whatsoever, the stealing, taking, obtain-

ing, converting, or disposing whereof is made a misdemeanour by
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this Act, knowing the same to have been unlawfully stolen, taken,

obtained, converted, or disposed of, shall be guilty of a mis-

demeanour, and may be indicted and convicted thereof, whether

the person guilty of the principal misdemeanour shall or shall not

have been previously convicted thereof, or shall or shall not be

amenable to justice, &c.

In E. V. Streeter
(
[1900] 2 Q. B. 601) two prisoners, a man and

a woman, were indicted for stealing property in a dwelling-house,

and, in a second count, for receiving the same property. The
woman was the prosecutor's wife, and the man had lodged in their

house. After he left, the woman packed up the property in

question, and sent it to the man, and afterwards left the house

and joined him, and the two lived together. The property was
found in their possession. The jury found the woman guilty of

stealing, and the man of receiving. The question was reserved

whether the man could be indicted for receiving the property.

The Court of Crown Cases Eeserved held, that as the stealing by

a wife of her husband's property did not amount to a felony either

at common law or by virtue of the Larceny Act, 1861, but was
made a criminal offence by the Married Women's Property Act,

1882, ss. 12, 16, the man was not liable to be convicted under the

Larceny Act, 1861, s. 91, of receiving property stolen by the woman
from her husband, and the conviction was wrong.

In E. V. Wiley (2 Den. 37) the three prisoners, Straughan,

Williamson, and Wiley, were jointly indicted under 7 & 8 Geo. III.,

c. 29, s. 54, for stealing and receiving five hens and two cocks, the

property of Thomas Davidson. It was proved that about 4.30 in

the morning Straughan and Williamson were seen to go into the

house of Wiley's father with a loaded stick that was carried by
Strauglian. Wiley hved with his father in the said house, and
was a higgler, attending markets with a horse and cart. Straughan

and Williamson remained in the house about ten minutes, and then

were seen to come out of the back door, preceded by Wiley with

a candle, Straughan again carrying the sack on his shoulders, and
to go into a stable belonging to the same house, situated in an
enclosed yard at the back of the house, the house and stable being

on the same premises. The stable door was shut by one of them,

and on the policemen going in they found the sack on tlie floor

tied at the mouth, and the three men standing round it as if they
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were bargaining, but no words were heard. The sack had a hole

in it, through which poultry feathers were protruding. The bag, when

opened, was found to contain six hens, tw^o cocks, and nine live ducks.

There were none of the inhabitants up in the house but Wiley, and

on being charged with receiving the poultry knowdng it to be

stolen, he said that he did not think he would have bought the hens.

The jury found Straughan and Williamson guilty of stealing,

and Wiley guilty of receiving. The question was reserved as

to whether the conviction of Wiley was proper. The case w^as

argued in the Court of Criminal Appeal, and four judges were

for affirming the conviction and seven for quashing it. The con-

viction was therefore quashed.

Piatt, B., said :
" It seems to me that the goods must have been

in such a condition as to be under the dominion of the prisoner,

and exclusive of that of the thief. If they are all to be deemed in

joint possession of them, the possession of the thieves would be

different in kind from that of the receiver ; for in him it would be

treated as a receiving, and in them as an asportation."

Patterson, J., said: "I do not consider a manual possession or

even a touch essential to a receiving. But it seems to me that

there must be a control over the goods by the receiver which there

was not here."

Parke, B., said :
" Eeceiving must mean a taking into posses-

sion actual or constructive, which I do not think there was here.

The prisoner took the thieves into the stable, but he never accepted

the goods in any sense of the word except upon a contingency,

which, as it happened, did not arise. I think the possession of the

receiver must be distinct from that of the thief, and that the mere

receiving a thief with stolen goods in his possession would not

alone constitute a man a receiver.''

In E. V. Woodward (L. & C. 122) the actual delivery of the stolen

property was made by the principal felon to the prisoner's wife in

the absence of the prisoner, and she then paid sixpence on account,

but the amount to be paid was not then fixed. Afterwards the

prisoner and the principal met and agreed on the price, and the

prisoner paid the balance. It was objected on the part of the

prisoner that the guilty knowledge must exist at the time of

receiving, and that this was the time of the delivery to the wife ; and

that when the wife received the stolen property, guilty knowledge
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could not have come to the prisoner. The objection was overruled,

and the jury convicted the prisoner. On the point being reserved,

the Court of Crown Cases Eeserved affirmed the conviction.

Erie, C. J., said: " The thief brought the goods to the prisoner's

house, and left them there, receiving sixpence on account. That

was no complete receipt. Subsequently the thief found the hus-

band, who then acquired a guilty knowledge, and with such

knowledge struck a bargain with the thief, and paid for the

goods. If the offer had not been satisfactory, the thief might

have reclaimed the goods."

Keating, J., said :
" The agreement for the sale of the goods

was not complete until the husband met the thief. Then the

transaction was complete. What took place then amounted to a

receipt by the husband with a guilty knowledge. If that were

not so, it would be almost impossible to convict any receiver who
was absent at the time when the goods were actually delivered."

In E. V. Payne ([1906] 1 K. B. 97) the Court of Crown Cases

Eeserved held that an indictment charging as a misdemeanour the

receipt by a person of money in fact stolen by a wife from her

husband, knowing the money to have been stolen, is good, inas-

much as the stealing by a wife of her husband's property does not

amount to a felony either at common law or by virtue of the

Larceny Act, 1861, but is made a criminal offence by the Married

Women's Property Act, 1882, and therefore the receiving of such

stolen property is not a felony within the meaning of s. 91 of

the Act of 1861 ; and as there is no other statute making such

receipt a felony, it is a misdemeanour only. It is not necessary,

although it may be better, to insert in the indictment an allega-

tion that the money belonged to the husband and that it had been

stolen from him by the wife.

By the Larceny Act, 1896 (59 & 60 Vict. c. 52), it is enacted

that if any person without lawful excuse receives, or has in his

possession, any property stolen outside the United Kingdom
knowing such property to have been stolen, he shall be liable to

seven years' penal servitude, and may be indicted in any county
or place in which he has, or has had, the property.

Vide also 24 & 25 Vict. c. 96, ss. 92, 93, 94, 96, 97 ; the Pre-

vention of Crimes Act, 1871 (34 & 35 Vict. c. 112), s. 19.

Cases on this subject are :—E. v. Eitson, 15 Cox, C. C. 478
;
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E. V. Drage, 14 Cox, C. C. 85 ; E. v. McMahon, 13 Cox, C. C. 275

;

E. V. Langmead, 9 Cox, C. C. 464 ; E. v. Davis, L. E. 1 C. C. E.

272 ; E. V. Smith, 1 Leach, 288 ; E. v. Gruncell and Hopkinson,

9 C. & P. 365.

As to the indictment for receiving goods obtained by false pre-

tences, vide E. V. Mackay and Ball, 17 Cox, C. C. 713 ; and, contra,

Taylor v. The Queen, 18 Cox, C. C. 45.

Recent Possession.

[93] R. V. PARTRIDGE. (1836)

[7 C. & P. 551.]

This case showed that the question of what is or is not a

recent possession of stolen property is to be considered with

reference to the nature of the article stolen. The prisoner was

indicted for stealing two ends of woollen cloth, the property of

John Figgins IMarling. It appeared that the cloth was missed

on the 23rd of January, 1836, it then being in an unfinished

state ; and that part of it was on the 21st of March left by

the prisoner at the house of a person named Porter, and that

on the 80th of the same month the prisoner sent the residue

of it to be shorn. It further appeared that, the prisoner being

in the custody of a constable, the latter said to the prosecutor,

Mr. Marling, " You must not use any threat or promise to the

prisoner," and immediately after this Mr. Marling said to the

prisoner, " I should be obliged if you would tell us what you

know about it ; if you will not, we of course can do nothing

;

I shall be glad if you will." The statement then made by the

prisoner was not admitted in evidence ; and counsel for the

prisoner submitted that the length of time that had elapsed
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since the loss of the goods was so great that there was no

presumption of guilt raised against the prisoner by the

possession of it.

Patteson, J., said : "I think the length of time is to be con-

sidered with reference to the nature of the articles which are

stolen. If they are such as pass from hand to hand readily,

two months would be a long time, but here that is not so. It

is a question for the jury."

[C. Phillips for the prisoner.]

The doctrine of "recent possession," which is that when a

person is found in possession of stolen property shortly after it

has been stolen, and is unable to give any reasonable or probable

account of how he became possessed of it, he is presumed to have

come by it dishonestly, is obviously one to be applied with great

caution and forbearance. On the one hand, it is very easy for a

prisoner to say that he got the goods from a person whom he had

never seen beforehand and has never seen since ; that he paid a fair

price for them, and that he had not the slightest idea they were

stolen ; but, on the other hand, that may really be the true

explanation. When, therefore, he goes so far as actually to name
the person from whom he purchased them, it is generally incum-

bent on the prosecution to secure his presence in order to show
the falsehood of the prisoner's assertion. It must be a question,

however, in each case, under the particular circumstances of the

case, whether it is necessary to call the third party vouched by

the prisoner. The case for the prosecution may be so clear that

justice may be done to the prisoner without such evidence being

given.

In E. V. Cooper (3 C. & K. 318), where a stolen horse was found

in the possession of the piisoner six months after it was stolen,

and there was no other evidence against him, the judge would not

call on him for his defence, as the possession was not sutficiently

recent.

In E. V. Eitson (15 Cox, C. C. 478), the prisoner was charged

with receiving some leather, knowing it to have been stolen. His

account of it, given at the time when the leather was found in his

possession was, that he had bought it from a Mr. Eeeves, who

w. 25
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was a tradesman in the same town. It was held that it was not

necessary for the prosecution to call this gentleman, because there

were other circumstances in the case from which the jury might

fairly infer the falsehood of the prisoner's story.

" It is clear," said Grove, J., " there was sufficient evidence in

this case without calling the tradesman mentioned by the

prisoner. To hold otherwise would be to hold that in every

case, however strong the circumstances might be against the

prisoner, if he said he had received the goods from a third

party, that party must be called ; but that cannot be laid down as

necessar5^"

In E. V. Langmead (L. & C. 427), the prisoner was charged

with stealing and receiving sheep. It was proved that a few days

after the theft he was in possession of the sheep, and he gave no

explanation to account for this possession. The jury found the

prisoner guilty of receiving, and the Court of Crown Cases

Reserved affirmed the conviction.

Blackburn, J., said :
" When it has been shown that property

has been stolen, and has been found recently after its loss in the

possession of the prisoner, he is called upon to account for having

it ; and, on his faihng to do so, the jury may very well infer that

his possession was dishonest, and that he was either the thief or

the receiver according to the circumstances."

In R. V. Crowhurst (1 C. & K. 370), the prisoner was indicted

for stealing a piece of wood, which was found in the prisoner's

shop about five days after it was lost. The prisoner stated that

he had bought it from a person named Nash, who lived about

two miles off. Nash was not produced as a witness for the

prosecution, and the prisoner did not call any witness.

Alderson, B., in summing up, said :
" In cases of this nature

you should take it as a general principle that where a man in

whose possession stolen property is found, gives a reasonable

account of how he came by it, as by telling the name of the

person from whom he received it, and who is known to be a real

person, it is incumbent on the prosecutor to show that that

account is false. But if the account given by the prisoner is

unreasonable or improbable on the face of it, the onus of proving

its truth hes on him."

Other cases in point are :—R. v. Wilson, Dears. & B. C. C. 157 ;
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E. V. Smith, 3 F. & F. 123 ; E. v. Knight, 9 Cox, C. C. 437 ; E. v.

Evans, 2 Cox, C. C. 270; E. v. Harris, 8 Cox, C. C. 333; E.

V. Exall, 4 F. & F. 922 ; E. v. Harmer, 2 Cox, C. C. 487 ; E. v.

Hughes, 39 L. T. 292 ; E. v. Coots, 2 Cox, C. C. 188.

•^ Other Property Stolen.'''

R. V. CARTER. (1884) [94]

[12 Q. B. D. 522 ; 15 Cox, C. C. 448 ; 53 L. J. (M. C.) 96 ;

50 L. T. 432, 596 ; 32 W. E. 663 ; 48 J. P. 456.]

The prisoner was indicted for stealing a mare, the property

of Alfred Smith, on the 20th of May, 1883, and there was a

second count for receiving. It was show-n that he was in

possession of it shortly after it had heen stolen, for he sold it

on or about IVIay 26th. It was held that evidence could not

be given by the prosecution to the effect that a few days before

]VIay 20th the prisoner had been selling another mare which

had been stolen from one Harry Broyd on the 22nd of October,

1882. The 19th section of the Prevention of Crimes Act, 1871

(34 & 35 Vict. c. 112), requires that the "other property

stolen," of which evidence can sometimes be given, must have

been actually in the possession of the prisoner at the time

when he was found in possession of the property mentioned in

the indictment.

The case was reserved from the Essex Quarter Sessions,

and counsel for the prisoner contended that the evidence was

inadmissible apart from the section, and that B. v. Oddy

(2 Den. C. C. 264, and 5 Cox, C. C. 210), a case decided before

the enactment relied on, was a distinct authority to that effect;

and that the above section did not apply, because the mare

25—2
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first stolen was not "found" in the prisoner's possession at

the same time with the mare the subject of the indictment, or

indeed " found " in his possession at all. He also cited and

relied on R. r. Drage, 14 Cox, C. C. 85.

Counsel for the prosecution argued that the section applied

if the accused had at any time any property stolen within the

previous twelve months in his possession, and that the mare

first stolen was thus "found" in the prisoner's possession.

He also cited E. r. Harwood, 11 Cox, C. C. 388.

Lord Coleridge, C. J., said: "I am clearly of opinion that

this evidence was improperly received. The case of E. r.

Drage (14 Cox, C. C. 85) is directly in point, and was, in my
opinion, rightly decided ; the facts in that case are almost

identical with the present, and Bramwell, L. J., there held the

case not within the words of the Act of Parliament, and he

declined even to reserve the point for consideration. His

decision was a right one, and is decisive of the present

matter."

Hawkins, J., said :
" The prisoner was in possession of the

mare first stolen in the month of May, but before the crime,

the subject-matter of the present indictment, was committed.

I cannot think that a case falling within the section relied on
;

the true construction of the section appears to me to be that

of Bramwell, L. J. [vide note]. If you find other stolen pro-

perty in the possession of the person charged as a receiver at

the same time that you find the property with regard to which

you are charging him with receiving, you can prove that you

did so find such property, if it be property stolen within twelve

months preceding. I do not mean to say that you must find

the property the subject of the indictment, and the property

with regard to which you are seeking to give evidence, at the

same identical moment. It would be enough, I should say, if

a police constable, after finding one quantity of stolen property,

took it away with him and then came back to the premises of
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the accused, where he had found the first lot, for a further

search, and on such search succeeded in finding there more

stolen projoerty, stolen within the required period, that is

substantially a finding at the same time, hut here in the

present case there is nothing of the kind."

[Grubbe for the prosecution ; Wedderburn for the prisoner.]

In E. V. Drage (14 Cox, C C. 85), a case which was tried at the

Northampton Assizes in 1874, Bramwell,L, J., held that in order

to show guilty knowledge under 34 & 35 Vict. c. 112, s. 19, it is

not sufficient merely to prove that " other property stolen within

the preceding period of twelve months " had at some time

previously been dealt with by the prisoner. It must be proved

that such " other property " was found in the possession of the

j)risoner at the time when he is found in possession of the

property which is the subject of the indictment. The prisoner

was indicted for receiving stolen goods. To show guilty know-

ledge evidence was tendered, under 34 & 35 Vict. c. 112, s. 19, to

show that a short time previously the prisoner had sold for half

its value and had otherwise disposed of other property stolen

within the preceding period of twelve months. It was held that

the words of the statute 34 & 35 Vict. c. 112, s. 19, did not extend

to such evidence, which was therefore inadmissible.

The 19th section of the Prevention of Crimes Act, 1871 (34 &

35 Vict. c. 112), provides that where proceedings are taken against

any person for having received goods knowing them to be stolen,

or for having in his possession stolen property, evidence may be

given at any stage of the proceedings that there was found in the

possession of such person other property stolen within the pre-

ceding period of twelve months, and such evidence may be taken

into consideration for the purpose of proving that such person

knew the property to be stolen which forms the subject of the

proceedings taken against him.

Where proceedings are taken against any person for having

received goods knowing them to be stolen, or for having in his

possession stolen property, and evidence has been given that the

stolen property has been found in his possession, then, if such

person has within five years immediately preceding been con-

victed of any offence involving fraud or dishonesty, evidence of
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such previous conviction may be given at any stage of the pro-

ceedings, and may be taken into consideration for the purpose of

proving that the person accused knew the property v^hich was

proved to be in his possession to have been stolen : provided that

not less than seven days' notice in writing shall have been given

to the person accused that proof is intended to be given of such

previous conviction : and it shall not be necessary for the purposes

of this section to charge in the indictment the previous conviction

of the person so accused.

Upon the trial of an indictment for larceny and receiving

evidence of " other property stolen " may be given under the Act,

although such other property is the subject of another indict-

ment against the prisoner. (R. v. Jones and Haynes, 14 Cox,

C. C. 3.)

In E. V. Bromhead (71 J. P. 103), the prisoner was indicted for

stealing and receiving lace. Evidence was given that some of the

stolen lace was found in his possession. Evidence was tendered

by the prosecution of the prisoner's conviction within the preceding

five years for an offence involving fraud, the requisite notice in

that behalf having been given. This was objected to by counsel

for the prisoner on the ground that sect. 19 of the Prevention of

Crimes Act, 1871 (34 & 35 Vict. c. 112), applied only where the

charge of receiving stood alone, and that where, as here, it was
coupled with another charge—namely, stealing—the section did

not apply. The Deputy-Recorder admitted the evidence, and the

prisoner was convicted. On the point being reserved the Court

of Crown Cases Reserved affirmed the conviction.

Embezzlement—" Clerk or Servant.^''

[95] R. V. NEGUS. (1873)

[L. R. 2 C. C. R. 34 ; 42 L. J. (M. C.) 62 ; 28 L. T. 646
;

21 W. R. 687 ; 12 Cox, C. C. 292.]

The prisoner was engaged by the prosecutors to solicit

orders for them, and he was to be paid by a commission on
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the sums received through his means. He had no authority

to receive money, but, if any was paid to him, he was to hand

it over at once to his emj)loyers. He was at liberty to apply

for orders whenever he thought most convenient, but was not

to employ himself for any other persons than the prosecutors.

Contrary to his duty, he applied for payment of a certain sum,

and, having received it, he applied it to his own purposes, and

denied that it had been paid to him. On these facts it was

held that the prisoner was not a " clerk or servant," and could

not be convicted of embezzlement under 24: & 25 Vict. c. 96,

s. 68.

Bramwell, B., said :
" This conviction ought to be quashed

unless we can see that the prisoner, on the facts stated, must

have been a clerk or servant within the meaning of the Act of

Parliament. I am of opinion that on the facts we cannot do

so. Looking to principle, we find that the statute was intended

to apply, not to cases where a man is a mere agent, but where

the relationship of master and servant, in the popular sense of

the term, may be said to exist."

" The test," said Blackburn, J., " is very much this, viz.

:

whether the person charged is under the control and bound to

obey the orders of his master. He may be so without being

bound to devote his whole time to this service ; but, if bound

to devote his whole time to it, that would be very strong

evidence of his being under control. This case differs in

nothing from the ordinary one of a commission agency, except

in the sole statement that the jjrisoner was not to work for

others. But I do not think that circumstance by itself alone

enables us to say that he was a servant of the prosecutor."

[F. H. Lewis for the Crown.]

By 24 & 25 Vict. c. 96, s. 68, whosoever being a clerk or servant,

or employed for the purpose or in the capacity of a clerk or

servant, shall fraudulently embezzle any chattel, money or

valuable security wliicli shall be delivered to or received, or taken
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in possession by him for or in the name or on account of his

master or employer, or any part thereof, shall be deemed to have

feloniously stolen the same from his master or employer, although

such chattel, money or security was not received into the posses-

sion of such master or employer otherwise than by the actual

possession of the clerk, servant or other person so employed.

A person indicted for embezzlement must be shown either to

have been " a clerk or servant," or, at all events, to have been
" employed for the purpose, or in the capacity, of a clerk or

servant." A son who lives with his father, and performs for him
duties usually performed by a clerk, is within the statute, though

he receives no salary, and though there is no contract binding him
to go on doing those duties. (E. v. Foulkes, L. E. 2 C. C. E. 150

and 13 Cox, C. C. 63.) " If it had been necessary," said Pollock, B.,

" to say absolutely that the prisoner was a clerk or servant, I

should have hesitated. But I think the words ' employed for the

purpose, or in the capacity of a clerk or servant,' are wider, and

that there is evidence to bring the case within them."

The statute is not confined to the clerks and servants of persons

in trade, but extends to the clerks and servants of all persons

whatsoever, if they are employed to receive money, &c. (E. v.

Squire, E. & E. 349.)

The mode by which the prisoner was remunerated for his

service is immaterial. Thus, a commercial traveller who is paid

by commission only, getting no definite salary whatever, is

within the statute if he is bound to go where his employer tells

him, and to devote his whole business time to his service. But

where the prisoner was employed by the prosecutors as their agent

for the sale of coals on commission, and to collect moneys in

connection with his orders, but was at liberty to dispose of his

time as lie liked, and to get or abstain from getting orders as he

chose, he was held not to be " clerk or servant." (E. v. Bowers,

L. E. 1 C. C. E. 41.)

It is not necessary that the employment should be of a per-

manent kind. Thus, where a drover, who was employed to diive

two cows to a purchaser, and receive the purchase-money,

embezzled it, he was held to be a servant. (E. v. Hughes,

1 Moo. C. C. 370.)

A mere unpaid treasurer of a friendly society is not a clerk or
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servant of the trustees in whom the moneys of the society are

vested, and cannot be indicted for embezzlement. (E. v. Tyree,

L. E. 1 C. C. E. 177.) " I believe that there is no case," said

Bovill, C. J., " to show that the treasurer of a friendly society

can be indicted for embezzlement. The essence of the indictment

in this case is, that the prisoner was a clerk or servant of the

trustees. The trustees have all moneys of the society vested in

them by Act of Parliament, as well as by one of their rules, and

the prisoner must account to them ; but this does not make him

their servant. The treasurer is an accountable officer, but not a

servant."

The prisoner was indicted for embezzling the moneys of the

inhabitants of the township of Hasbury, in Worcestershire, while

acting as assistant overseer. His nomination, however, to that office

did not specify as one of the duties he was to perform the duty of

collecting or receiving money ; and it was held that, inasmuch

as under 59 Geo. III. c. 12, s. 7, an assistant overseer can only be

appointed by justices for such purposes as are specified in the

nomination, he could not be convicted of embezzling rates

collected by him as clerk or servant of the inhabitants within the

meaning of 24 & 25 Vict. c. 96, s. 68. (E. v. Coley, 16 Cox, C. C.

226.)

The prisoner was local secretary of an unregistered friendly

society, some of whose rules were in restraint of trade, and it was

contended that, for that reason, he could not be convicted of

embezzhng the funds of the society. It was held, however, that

while such rules may be void as being against public policy, they

are not criminal, and therefore that the conviction was proper.

(E. V. Stainer, L. E. 1 C. C. E. 230, and 11 Cox, C. C. 483.)

In E. V. Hunt (8 C. & P. 642), however, it was held that a

person could not be convicted of embezzlement as clerk or servant

to a society which, in consequence of administering an unlawful

oath to its members, was an unlawful combination and confedei'acy.

In E. V. Tankard
( [1894] 1 Q. B. 548, and 17 Cox, C. C. 719)

the Court of Crown Cases Eeserved held that the prisoner was

properly convicted of embezzling the money of a trading club,

although the club was an unregistered association of iuore than

twenty persons such as is prohibited from being formed by sect. 4

of the Companies Act, 1862.
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In E. V. Stuart
(
[1894] 1 Q. B. 310, and 17 Cox, C. C. 723), the

Court of Crown Cases Eeserved held that a director of a hmited

company, who is also employed as a servant to collect moneys
for them, is liable to be convicted of embezzlement as a " clerk or

servant " of the company under 24 & 25 Yict. c. 96, s. 68.

Lord Coleridge, C. J., said :
" In this case I think that the

proper direction was given to the jury, and that they came to a

proper conclusion. The prisoner here filled two capacities. He
was a director and also a servant of the company, of which he w^as

a member. He was a servant, not to himself, but to the company ;

and why the two distinct capacities of director and servant should

not be filled by one person I do not understand. If the argument

of the prisoner's counsel were good, it would apply to every share-

holder of the company, and no person who held a share in the

company could be convicted of embezzlement where he was

employed as a clerk or servant to collect money for the company.

It does not follow that because a person is a director he cannot

be employed in the capacity of a servant. Here the prisoner was

so employed ; he misappropriated money received by him, and he

was rightly convicted."

In E. V. Bailey (12 Cox, C. C. 56) the prisoner was employed as

traveller to solicit orders, and collect the moneys due on the

execution of the orders, and to pay over moneys on the evening

of the day when collected, or the day following. He had no

salary, but was paid by commission. He might get the orders

when and where he pleased within his district. He was to be

exclusively in the employ of the prosecutors, and to give the

whole of his time—the whole of every day to their service. The

Court held that he was a clerk and servant within 24 & 25 Yict.

c. 96, s. 68.

In E. I'. Chater (9 Cox, C. C. 1) the prisoner was indicted for

embezzling moneys received by him by virtue of his employment

as clerk to North and others, his masters. It is for the jury to

say if the relation of master and clerk existed between the

prosecutor and the prisoner.

Other cases on this subject are :—E. v. Graham, 13 Cox,

C. C. 57 ; E. V. Hall, 1 M. C. C. 474 ; E. v. Tite, L. & C. 29 ;

E. I'. McDonald, L. & C. 85 ; E. v. Harris, 17 Cox, C. C. 656

;

E. V. Barnes, 8 Cox, C. C. 129; E. .i\ Spencer, E. & E. 299;
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E. V. Tongue, 8 Cox, C. C. 386 ; E. v. Winnall, 5 Cox, C. C.

326 ; E. v. May, L. & C. 33 ; E. v. Hoare, 1 R & F. 647

;

E. v. Callahan, 8 C. & P. 154; E. v. Carpenter, 2 C. C. E. 29;

E. V. Jenson, 1 Moo. C. C. 434 ; E. v. Carr, E. & E. 198 ; E. v.

Nettleton, 1 Moo. C. C. 259 ; E. v. Goodbody, 8 C. & P. 665; E. v.

Walker, D. & B. 600 ; E. v. Murphy, 4 Cox, C. C. 101.

The Embezzling.

R. V. CULLUM. (1873) [96]

[L. E. 2 C. C. E. 28 ; 42 L. J. (M. C.) 64 ; 28 L. T. 571

;

21 W. E. 687 ; 12 Cox, C. C. 469.]

The prisoner was indicted, as a servant to George Smeed, for

stealing 2Z., the ijuoperty of his master. The prisoner was

employed by Mr. Smeed of Sitfcingbourne, Kent, as captain of

one of Mr. Smeed's barges. The prisoner's duty was to take

the barge with the cargo to London, and to receive back such

return cargo and from such persons as his master should direct.

The prisoner had no authority to select or return cargo, or

take any other cargoes but those appointed for him. The

prisoner was entitled by way of remuneration for his services

to half the earnings of the barge after deducting half his sail-

ing expenses. Mr. Smeed paid the other half of such expenses.

The prisoner's whole time was in Mr. Smeed's service. It was

the duty of the prisoner to account to Mr. Smeed's manager

on his return home after every voyage. By direction of Mr.

Smeed the prisoner took a load of bricks to London. In London

he met Mr. Smeed, and asked if he should not, on his return, take

a load of manure to Mr. Pye, of Caxton. Mr. Smeed expressly

forbade his taking the manure to Mr. Pye, and directed him
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to return with his barge emptj^ to Biirham, Notwithstanding

this prohibition, the prisoner took a large load of manure from

London down to Mr. Pye, at Caxton, and received from Mr.

Pye's men 41. as the freight. It was not proved that he professed

to carry the manure or to receive the freight for his master.

The servant who paid the 4Z. said that he paid it to the prisoner

for the carriage of the manure, but that he did not know from

whom. In answer to the manager's inquiries, the prisoner

stated that he had not brought back any manure in the barge

from London, and he never accounted for the 4/. received from

Mr. Pye for the freight for the manure. The jury found the

prisoner guilty as servant to Mr. Smeed, of embezzling 2/., but

the Court of Crown Cases Eeserved quashed the conviction.

Bovill, C. J., said :
" The prisoner here, contrary to his master's

order, used the barge for his (the servant's) own purposes, and

so earned money which was paid to him, not for his master,

but for himself; and it is expressly stated that there was no

proof that he professed to carry for the master and that the

hirer at the time of paying the money did not know for whom

he paid it. The facts before us would seem more consistent

with the notion that the prisoner was misusing his master's

property, and so earning money for himself and not for his

master. Under these circumstances the money would not be

received ' for,' or ' in the name of,' or ' on account of,' his master

but for himself, in his own name and for his own account. His

act, therefore, does not come within the terms of the statute,

and the conviction must be quashed."

Bramwell, B., said :
" The use of this barge by the prisoner

was a wrongful act, yet not dishonest, in the sense of stealing.

But I will add that I do not think this case even within the

words of the statute. The servant undoubtedly did not receive

the money 'for 'his master, nor 'on account of his master,

nor ' in the name ' of his master."

Blackburn, J., said : " The common law requires for the
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offence of larceny not only (Diiiirm furandi, but that there should

be a taking, and it was held, on the narrow distinctions of the

common law, that when the property only became the master's

by coming into the hands of his servant and not otherwise, the

servant could not be said to take his master's propert}' because

it came into his hands at the moment it was so received. It

was to meet this difficulty that the Legislature said :
' He who

embezzles shall be guilty of stealing although the property

has not become the master's except by the possession of the

servant ' ; and in the original Act were the words ' by virtue

of his employment,' which have been expressly omitted from

the more recent statute
;
yet still the essence of the matter is

that the servant shall be deemed to have stolen the master's

property, if it be his master's property, although not received

otherwise than in the prisoner's capacity of clerk or servant.

That is, I take it, the key to the meaning of the whole enact-

ment—the technical objection as to the possession is removed."

Archibald, J., said :
" The only doubt in my mind was,

whether the money earned by the use of the barge might

not have been the money of the master—that is, if, instead of

cash payment, the manure had been carried on credit, there

might not have been an implied contract to pay for the carriage

to the master. But on reflection I think that, although carried

in the master's barge, yet, as it was against his will and carried

by the servant in his own name, the contract must be taken to

have been with the servant, so that, under these circumstances,

no action by the owner against the proprietor of the manure

could have been maintained, and that there was no receipt of

the freight ' for,' or ' on account of,' or ' in the name of ' the

master."

[E. T. Smith and Moreton Smith for the prosecution.]

" The offence of embezzlement cannot be committed by the

appropriation of property which does not belong to the master of

the alleged offender, although such property may have been
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obtained by such alleged offender by the improper use of the

property entrusted to him by his master, but property which does

belong to the master of the offender may be embezzled, although

the offender received it in an irregular way. The distinction

between embezzlement by a clerk or servant and other kinds

of theft is, that in other kinds of theft the property stolen is

taken out of the possession of the owner, whereas, in embezzle-

ment by a clerk or servant, the property embezzled is converted

by the offender whilst it is in the offender's possession on account

of his master and before that possession has been changed into a

mere custody." (Stephen's Digest of the Criminal Law.)

In E. V. Gale (2 Q. B, D. 141) it was part of the duties of the

prisoner, as head manager of a fire insurance company at the head

office, to receive remittances and cheques sent to the head office

from the managers of district branches. These cheques were

usually drawn on the local bank and made payable to prisoner's

order. On receipt it was also part of his duty to indorse them and

hand them over to the cashier, who paid them in to the company's

bankers and accounted for them in his books. He received two

cheques for the company from district managers of the amounts

respectively of 100/. and 200/. Instead of handing them over to

the cashier, he indorsed and cashed the cheques through private

friends of his own, and later in the day paid the amount, viz., 600/.

to the cashier to be put against his salary account, which was over-

drawn to that amount. The cashier did so, and returned him

I.O.U.'s to that amount. After some interval of time the fraud

was discovered. The prisoner was indicted for embezzling the two

sums of 100/. and 200/. The Court of Crown Cases Eeserved held

that he had been guilty of embezzlement of the money notwith-

standing that the cash was paid to him by his friends on his own

account. Cockburn, C. J., said: "The difficulty arises from the

fact that, instead of cashing the cheques at the bank, the prisoner

obtained money for them from friends of his own, who having

given him the money, paid the cheques to their own bankers.

Now the prisoner is liable under the statute if he received the

money on account of his masters. Mr. Torr (the defending counsel)

ingeniously suggests that he cannot have done so, because the

persons who gave him the money knew nothing of his masters.

But the question is not whether those persons paid on account of
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his masters, but whether he received on account of his masters.

And he did so because it was his duty to pay over the proceeds at

once, in whichever way he received them. It is the same case as

if, being on his way to cash the cheques, he had met a friend in the

street who cashed them for him, to save him the trouble of going

to the bank. The prisoner, then, having received the money on

account of his masters, and having dealt with it as he did, with the

intention of appropriating it to his own use, was rightly convicted

of embezzlement."

If a servant receives from his master goods, and sells and appro-

priates them to his own use, he is guilty of larceny and not

embezzlement. (E. v. Hankins, 4 Cox, C. C. 224.)

Embezzlement necessarily involves secrecy and concealment.

If, therefore, instead of denying the appropriation of the property,

the prisoner, in rendering his account, admits the appropria-

tion, alleging a right to himself, no matter how unfounded, or

setting up an excuse, no matter how frivolous, his offence in taking

and keeping is no embezzlement. (R. v. Norman, Car. & M. 501.)

If a servant receives money on his employer's account, and

embezzles it, he is guilty of a felony, although they had no right

to it, and were wrongdoers in receiving it. (R. v. Beacall, 1 C. &P.
312 ; and R. v. Wellings, 1 C. & P. 454, 457.)

In R. V. Hoggins (R. & R. C. C. 145) the prisoner worked for

Burbidge & Co., who were turners, and was paid according to what

he did. It was part of his duty to receive orders for jobs, and to

take the necessary materials from his master's stock, to work

them up, and deliver out the articles and receive tbe money for

them, and then his business was to deliver the whole of the money
to his masters and to receive back at the week's end a proportion

of it for working up the articles. The jobs were commonly paid

for as soon as they were executed, it being a ready-money part of

the business. On the 27th of January, 1809, the prisoner received

an order from one Jonathan Mallett for six dozen of coffee-pot

handles. The order was given to him in his character of servant

to Burbidge & Co. He took the wood for the handles from

their stock, and turned them on their premises, and with their

machinery. He tben delivered them to Mr. Mallett, and received

the price, which was three shillings, but he concealed the whole

transaction from Burbidge & Co., and kept the whole money. His
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own share of the price would have been a third, viz., one shiUing.

The jury convicted the prisoner, and the Court of Cro^^^l Cases

Eeserved affirmed the conviction.

Some specific sum must be proved to have been embezzled. It

will not suffice to prove a general deficiency in the prisoner's

accounts. (E. v. Lloyd-Jones, 8 C. & P. 288 ; E. v. Wolstenholme,

11 Cox, C. C. 313.)

In E. V. Murray (1 Moo. C. C. 278) the indictment stated that

the prisoner, being a clerk in the employ of A., did by virtue of

such employment receive and take into his possession the sum of

3/. for and on account of the said master, and did afterwards

fraudulently and feloniously embezzle 10s., part of the sum above

mentioned, and further stated that the prisoner did feloniously

steal, take, and carry away from the said A. the said sum of 10s.

of the moneys of the said A. The prisoner w^as proved to be a

clerk in the employ of A. ; he received from another clerk 3/. of

A.'s money that he might pay (among other things) for inserting

an advertisement in the Gazette. The prisoner paid 10s. for the

insertion and charged A. 20s. for the same, fraudulently keeping

back the difference, which he converted to his own use. The

prisoner was convicted, and the Court of Crown Cases Eeserved

quashed the conviction on the ground that A. had had possession

of the money by the hands of his other clerk, and that the con-

viction was therefore wrong.

In E. V. Orlando Masters (1 Den. 332) the prisoner, a clerk to

one William Holliday, was indicted for embezzling three sums of

money received by him for and on account of his master, the prose-

cutor. It appeared in evidence, that the course of business

adopted by the house was for the customers to pay moneys into the

hands of certain persons, who paid them over to a superintendent

;

he accounted with the prisoner, and paid over such moneys to him ;

and the prisoner, in his turn, accounted with cashiers, and paid

over the moneys to them, he having no other duty to pei'form with

respect to such moneys than to keep an account which might act

as a check on the superintendent and the cashiers, their accounts

being in like manner checks upon him. These four parties to the

receipt of the moneys were all servants of the prosecutor. With

respect to the three sums in question, it was proved that they

passed in due course from the customers, through the hands of the
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immediate receivers and the superintendent, to the prisoner, who
wilfully and fraudulently retained them. On behalf of the prisoner

it was objected, on the authority of E. r. Murray, that the moneys
having, before they reached the prisoner, been in the possession of

prosecutor's servants, did in law pass to the prisoner from his

master ; and that consequently the charge of embezzlement could

not be sustained. For the Crown it was answered, that the prisoner

having intercepted the moneys in their appointed course of progress

to the master, this case was not governed by that of E. v. Murray,

where the prior possession of the master having been as complete

as it was intended to be, the money might reasonably be considered

as passing from the master to the prisoner, wdiereas, in the present

case, it was in course of passage through the prisoner to the master.

The prisoner was convicted, and the Court of Crown Cases Eeserved

affirmed the conviction. Pollock, C. B., said :
" This case is quite

different from that of E. v. Murray. Because there the master had

had possession of the money by the hands of another servant ; and

when it was given to the prisoner by that servant to be paid away
on account of the master, it must be deemed in law to have been so

given to the prisoner by his master ; the fraudulent appropriation

of it, being thus a tortious taking in the first instance, was not

embezzlement but larceny. But here the money never reached the

master at all ; it was stopped by the prisoner on the way to him.

The original taking was lawful, and, therefore, the fraudulent

appropriation was embezzlement.

In E. V. Lord (69 J. P. 467), the prisoner was convicted under

sect. 1, sub-sect. 1 (b) of the Larceny Act, 1901, for having received

for and on account of the prosecutor from a customer of the

prosecutor certain sums of money, and fraudulently converted the

same to his own use and benefit. It appeared that the prisoner

was employed on the terms that he should collect for the prose-

cutor the debts of customers set forth in a list, and that he should

account for the moneys so collected at the end of each week, after

deducting 5 per cent, for his own I'emuneration. The prisoner col-

lected various sums, failed to pay them over to the prosecutor,

and fraudulently converted them to his own use. The Court of

Crown Cases Eeserved held that the conviction was right.

Other cases in point are :—E. r. Sullens, 1 Moo. 129 ; E. c. Hay-

ward, 1 C. & P. 518 ; E. V. Aitken, Sessions Paper, C. C C, Vol. 97,

\\. 26
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p. 336 ; E. V. Wilson, 9 C. & P. 27 ; E. v. Smith, E. & E. 267 ; E.

V. Hodgson, 3 C. & P. 422 ; E. v. Jackson, 1 C. & K. 384 ; E. v.

Lister, D. & B. 118 ; E. v. Glover, L. & C. 466 ; E. v. Beaumont,

Dears. 270 ; E. v. Hawkins, 1 Den. C. C. 584 ; E. v. Wright,

D. & B. 431 ; E. v. Chipchase, 2 Leach, 699 ; E. r. Norval, 1 Cox,

C. C. 95 ; E. V. Abrahams, 2 East, P. C. 569.

It may be mentioned here that in E. i'. Bazeley (2 Leach, 835
;

2 East, P. C. 571), the prisoner, who was a banker's clerk, and

whose business it was to receive notes over the counter and put

them in a drawer, received a note for lOOZ. from the servant of a

customer, and appropriated it to his o\Ma use without putting it

into the drawer. The Court of Crown Cases Eeserved held that

this was not felony, inasmuch as the note was never in the posses-

sion of the prosecutors ; although it would have been otherwise

if the prisoner had deposited it in the drawer, and had afterwards

taken it. This case occasioned the passing of the 39 Geo. III.

c. 85, now re-enacted in substance by 24 & 25 Vict. c. 96, s. 68.

In cases of embezzlement it is a common practice to indict also

for falsification of accounts under 38 & 39 Vict. c. 24.

What may be Embezzled.

[97] R. V. READ. (1878)

[3 Q. B. D. 131 ; 47 L. J. (M. C.) 50 ; 37 L. T. 722 ; 26 W\ E. 283

;

14 Cox, C. C. 17.]

The prisoner was indicted for stealing eighteen rabbits, the

property of Arthur Smith, his master. The evidence showed

that the prisoner was the gamekeeper of Smith, and was

employed to look after a wood in which the game and rabbits

and rights of sporting had been granted to Smith by the

owner. The prisoner was not at liberty to kill or take rabbits

in the wood for his own use. He did take and kill and
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remove eighteen wild rabbits in and from the wood, and had

bargained to sell them when they were seized in the pos-

session of the purchaser's agent. The capturing, killing,

removing, and selling, were parts of one continuous action.

Counsel for the defence required the Court to stop the case,

because there was not any evidence to go to the jury that the

rabbits had ever, as subjects of larceny, been in the possession

of Smith, and therefore the prisoner could not be guilty of

stealing or embezzling them.

Counsel for the prosecution insisted that when the rabbits

were captured and killed by the prisoner, they were, by that

act, reduced into the possession of his master, and became

subjects of larceny or embezzlement.

Eeg. V. Townley (L. R. 1 C. C. R. 315) and Eeg. r. CuUum
(L. R. 2 C. C. R. 28) were cited.

The case was left to the jury, the Court telling them that

the criminal offence of the prisoner (if any) was embezzlement,

and not larceny, and that if, in their oijinion, the prisoner

being the servant of Smith captured and killed the rabbits,

although against the orders of his master, they so came into

the possession of the prisoner for or on behalf of his master,

and the prisoner converting them to his own use was guilty of

embezzlement.

The jury found the prisoner guilty, and the question reserved

"was, whether the prisoner, by capturing and killing the rabbits

against his master's orders, did so bring them into the posses-

sion of his master that he could l)y appropriating them be

guilty of embezzling them.

The Court of Crown Cases Reserved quashed the conviction.

[E. D. Greene for the prosecution ; P. Howard Smith for

the prisoner.]

In E. V. Barnes (8 Cox, C. C. 129) the prisoner, being in

difficulties, assigned all his book debts, estate and effects to trustees

for the benefit of his creditors. He was employed by the trustees

26—2



404 EMBEZZLEMENT—EVIDENCE.

at a salary to manage the business and to collect the debts for

them. He received the amoimt of two of the debts, but did not

account for the suins received. The Court held that, inasmuch

as the debts, being choses in action, could not be legally assigned,

he had received only money which w^as in law, though not in

equity, his own ; and, therefore, that he could not be guilty of

embezzling it.

In E. V. Mead (4 C. & P. 535) it was held that the halves

of country bank-notes, sent in a letter, are goods and chattels ;

and a person who embezzles them is indictable for such

embezzlement.

In E. V. Aslett (2 Leach, C. C. 954, 958) the Court held that if

an indictment charges the prisoner with having embezzled " certain

bills, commonly called Exchequer bills," and it appears that the

person who signed them on the part of the Government was not

legally authorized so to do, the indictment is bad ; for they are not

the things which they are averred to be.

In E. V. Clarke (69 J. P. 150), the Court of Crown Cases

Eeserved held that the prisoner, being indicted for the embezzle-

ment of a sum of money, could not be convicted of embezzling

goods.

Embezzlement—Evidence.

[98] R. r. RICHARDSON. (1861)

[8 Cox, C. C. 448 ; 2 F. & F. 343.]

The indictment charged the prisoner with having embezzled

three sums of 2/., the moneys of his employers, he being a

clerk or servant. Evidence was given of the embezzlement of

these sums, and it was then proposed to give evidence of other

sums not charged in the indictment, but which had also been

embezzled, to show that if it should be contended the sums
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charged in the indictment were subjects of a mistake in the

keeping the accounts, there being many other sums un-

accounted for, admitting evidence of such sums would assist

the' Jury in determining what value was to be attached to the

suggestion. It was held that such evidence was admissible.

Williams, J., said: "When several felonies are part of the

same transaction, evidence of the whole is admissible, though

all the felonies are not included in the indictment before the

Court." He then referred to R. r. Cleaves (4 C. & P. 223)

and R. v. Geering (18 L. J. (M. C.) 215), both of which cases

were charges of murder.

[O'Malley, Q.C., and L. Hollam Mills for the prosecution
;

Power, Q.C., and Naylor for the prisoner.]

In R. V. Proud (9 Cox, C. C. 22) a member of a friendly society

was employed to receive weekly payments made by other members,

and appropriated certain sums thus paid. Upon the trial, the

books of the society w^ere tendered generally in evidence and

received, although it was ol)jected that the evidence ought to be

confined to the entries forming the subject of the indictment. The

Court held that they were rightly admitted.

In R. V. Wolstenholme (11 Cox, C. C. 313) it was held that

to support a chai'ge of embezzlement against the secretary of

a company, whose duty it was to receive moneys and pay

wages, &c. out of the moneys, and to account for the balance,

proof must be given of a specific appropriation of a particular sum

of money.

In R. V. Jones (7 C. & P. 833) the prisoner w'as indicted for

embezzling a sum of 6/. 13.s. 6d. received on account of George

Bettis, bis employer, from George Lindsay Walker. There was

another count as to a sum of 19/. 9.s. received from Benjamin

Smith.

It appeared that Mr. Bettis was a slate merchant at Carnarvon,

who, by means of the prisoner as bis clerk, carried on the slate

trade at a wliarf at Gloucester. It further appeared that the

course of business was for the prisoner to sell the slates and to

convey them to the customers in their own boats, as Mr. Bettis bad

no boats ; the prisoner being also a coal merchant on his own
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account. It was proved that these sums had been received by the

prisoner ; but it further appeared that the prosecutor and prisoner

had had no adjustment of accounts for two years, and that, on

Mr. Bettis calhng for the prisoner's books, he could not find these

sums entered. It was stated by Mr. Bettis that he had never

specifically asked the prisoner to account for either of these two

sums, and that the accounts of the prisoner for these two years

amounted to ten or twelve thousand pounds.

Bolland, B., said :
" There is no felonious conversion. I will

take it that the prisoner put the money into his own pocket, and

has made no entry ; that is not sufficient. Had he denied the

receipt of the money the case might have been different. If the

mere fact of not entering a sum was enough to support an indict-

ment for embezzlement, every clerk who, through carelessness,

omitted an entry, would be liable to be convicted of felony. The

prisoner must be acquitted."

In R. V. Sarah Williams (7 C. & P. 338) the prisoner was

indicted for embezzlement. It appeared that she was sent by her

master's daughter to receive rent which was due to her master,

and that on having received the rent the prisoner went off to

Ireland and never returned to her master's service. The prisoner

was convicted.

Coleridge, J., said :
" I think that the circumstances of the

prisoner having quitted her place, and gone off to Ireland, is

evidence from which you may infer that she intended to appropriate

the money ; and if you think that she did so intend, she is guilty

of embezzlement."

Other cases in point are :—E. v. Hodgson, 3 C. & P. 422 ; R. v.

Essex, 7 Cox, C. C. 384 ; R. v. Keena, L. R. 1 C. C. R. 113 ; R. v.

King, 12 Cox, C. C. 73.
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Embezzlement—Indictment.

R. r. BALLS. (1871) [99]

[L. R. 1 C. C. R. 328; 12 Cox, C. C. 96; 40 L. J. (M. C.) 148;

24L. T. 760; 19 W. R. 876.]

The prisoner was a member of a co-j)artnershii) trading

under the title of The AIHanee Industrial and Provident Coal

Society, Limited. It was his duty to receive money for the

co-23artnership, and once a week to render an account and pay

over the gross amount received during the previous week.

During each of three several weeks, within six months, the

prisoner received various small sums, and failed to account for

them at the end of the week, or to j^ay over the gross amount,

but embezzled the money. The Court held that he might

properly be charged with embezzling the weekly aggregates
;

that three acts of embezzlement of such weekly aggregates

within six months might be charged and proved under one

indictment ; and that evidence of the small sums received

during each week was admissible to show how these aggregates

were made up.

Cockburn, C. J., said :
" I am of opinion that this convic-

tion is right, and must be affirmed. It is quite true that if a

man receives a number of separate sums and has to account

for each of them separately, only three instances of failure to

account can be proved under one indictment. Thus, if there

were to be one accounting on Monday, and one on Tuesda}',

and one on Wednesday, and so on, only three defaults could

be charged and proved ; though, even in such a case, evidence

of other instances might be given in order to show that the

instances charged were not merely accidental, but that what
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was done was done intentionally and fraudulently. But here

no difficulty of this nature arises. I agree that the prisoner

might have been indicted for embezzling any of the separate

small sums received by him. But it appears upon the case

that his duty was to receive the small sums from time to

time ; to send in the weekly accounts every Tuesday ; and

every Tuesday to pay the gross amount received by him

during the preceding week into a bank. It is true that each

of the small sums received had to be accounted for ; but he

might well be charged with embezzling the aggregate amount.

And evidence of the individual terms was admissible to show

how this aggregate was made up. It would be very mis-

chievous if, in such cases as these, servants could not be

indicted for embezzling the aggregate amounts for which they

fail to account. No doubt, in such cases, there is an embezzle-

ment of each of the smaller sums going to make up the total

not accounted for ; but there is not the less an embezzlement

of the whole."

[Besley for the prosecution ; Collins for the prisoner.]

By 24 & 25 Vict. c. 96, s. 71, for preventing difficulties in the

prosecution of offenders in any case of embezzlement, fraudulent

application or dispostion, it shall be lawful to charge in the

indictment and proceed against the offender for any number of

distinct acts of embezzlement, or of fraudulent application or

disposition, not exceeding three, which may have been committed

by him against Her Majesty, or against the same master or

employer, wdthin the space of six months from the first to the

last of such acts.

And in every such indictment where the offence shall relate to

any money or any valuable security, it shall be sufficient to allege

the embezzlement, or fraudulent application or disposition, to

be of money, without specifying any particular coin or valuable

security.

And such allegation, so far as regards the description of the

property, shall be sustained if the offender shall be proved to have

embezzled or fraudulently applied or disposed of any amount.
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although the particular species of coin or valuable security of

which such amount was composed shall not be proved.

Or if he shall be proved to hiive embezzled or fraudulently

applied or disposed of any piece of coin or any valuable security, or

any portion of the value thereof, although such piece of coin or

valuable security may have been delivered to him iij order that

some part of the value thereof should be returned to the party

delivering the same, or to some other person, and such part shall

have been returned accordingly.

In R, ;;. Adey (1 Den. C. C. 571) it was held that a collector of

poor rates employed by the overseers is properly charged with

embezzlement as servant to the overseers, although there are

churchwardens in the same parish wdio took part in making

the rate.

In R. V. Smallman
( [1897] 1 Q. B. 4, and 18 Cox, C. C. 451) it

was held that an assistant overseer, appointed by a parish council,

is properly described in an indictment for embezzlement as the

servant of the inhabitants of the parish.

In R. V. Rogers (3 Q. B. D. 28) the prisoner was a clerk whose

duty it was to remit at once to his employers in Middlesex all

moneys collected by him as their clerk, collected at York on

April 18, a sum of money as such clerk, but never remitted any

portion of it. On April 19 and 20 he wrote and posted from

places in Yorkshire to his employers in Middlesex letters making

no mention of the money so collected, and on April 21 he wrote

and posted at Doncaster in Yorkshire to his employers in Middle-

sex a letter which was intended to make them believe that he had

not then in fact collected the money in question. These letters

were duly received by the employers in Middlesex. The Court of

Crown Cases Reserved held that the receipt of the letter of

April 21 in Middlesex was sufficient to give jurisdiction to try the

prisoner in Middlesex. Lindley, J., said :
" A material part of the

offence was committed or took place in Middlesex. I do not mean
to say that the prisoner could not have been indicted in Yorkshire;

on the contrary, I think he could have been there indicted. The

letter of April 21 was meant to reach the masters in London. It

was a fraudulent failure to account when posted, and it operated

as a fraudulent failure to account when received." Manisty, J.,

said : "In this case there was a fraudulent non-accounting in
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Middlesex. He was well indicted in that county, although he

might also, I think, have been indicted in the county of York."

Other cases in point are :—R. v. Woolley, 4 Cox, C. C 251

;

R. r. Carpenter, 10 Cox, C. C. 246.

Eiiibezzlcmciit and Fraud by Trustees.

[100] R. V. TOWNSHEND. (1884)

[15 Cox, C. C. 466.]

The prisoner, a fruit broker, applied to his bankers for an

advance as against certain goods which had been consigned

to him and were then at sea, he depositing with them the

indorsed bills of lading. Before making the advance the

bankers required him to sign a letter of hypothecation l)y

which he undertook to hold the goods in trust for the bankers,

and to hand over to them the proceeds, " as and when

received," to the amount of the advance. The Court held

that this letter contained a declaration of an express trust

such as would make the giver of it a trustee of the proceeds

within the meaning of sect. 80 of the Larceny Act, and his

api^ropriation of them to his own use an offence against that

section. The Court also held that such hypothecation note

was a bill of sale within the definition in the Acts of 1878 and

1882 as being a declaration of trust without transfer, and is

required to comi)ly with the provisions of those Acts as to

form and registration ; but that the goods not having arrived

at the date of its execution, it came within the exception as to

" goods at sea " contained in the Bills of Sale Acts, and so was

not affected by these provisions.

[C. Russell, Q.C., McConnell and Pickford for the prosecu-

tion ; Gully, Q.C., and Walton for the prisoner.]
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By 24 & 25 Vict. c. 96, s. 80, whosoever, being a trustee of any
property for the use or benefit, either wholly or partially, of another

person, or for any public or charitable purpose, shall, with intent to

defraud, convert or appropriate the same or any part thereof to or

for his own use or benefit, or for the use or benefit of any person

other than such person as aforesaid, or for any purpose other than

such public or charitable purpose as aforesaid, or otherwise dispose

of, or destroy such property, or any part thereof, shall be guilty of

a misdemeanour.

In E. V. Fletcher (L. & C. 180) the prisoner, who was trustee,

treasurer and secretary of a savings bank, was indicted for mis-

appropriation as a trustee. As secretary he received the money
deposited, which by the rules of the savings bank it was his duty

to hand over to the treasurer, who was required by the Savings

Bank Acts to pay it over, when demanded, to the trustees, whose

duty, as defined by the rules, was to vest it in the public funds in

the names of the commissioners for the reduction of the*national

debt. He falsified the accounts, and appropriated to his own
purpose part of the money so deposited with him as secretary, with

intent to defraud. The Court held, first, that there was an express

trust created by the rules, although they were made before the

appointment of the trustee and the existence of the trust deed.

Secondly, that the rules of the savings bank were an instrument

in writing.

In E. V. Pike ([1902] 1 K. B. 552), the Court of Crown Cases

Eeserved held that a statement of affairs prepared by a debtor in

the course of his bankruptcy under sect. 16 of the Bankruptcy Act,

1888, is admissible in evidence against him on a charge, under

24 & 25 Vict. c. 96, s. 80, of misappropriation of money of which

he was a trustee.
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Forgery—The Instrument.

[101] R. c. RILEY. (1895)

[ [1896] 1 Q. B. 309 ; 18 Cox, C. C. 285 ; 65 L. J. (M. C.) 71

;

74 L. T. 254 ; 44 W. E. 318 ; 60 J. P. 519.]

The prisoner ^vas indicted under sect. 38 of the Forgery

Act, 1861, for obtaining certain money by means " of a certain

forged instrmnent, to wit, a forged telegram." It appeared

that the prisoner, who was a clerk in a post office, sent to a

boolimaker a telegram offering a bet on a certain horse for a

certain race. The telegram purported to have been handed

in prior to the running of the race, and the bookmaker

accepted the bet and ultimately paid the amount won on that

understanding. In reality the telegram was despatched l)y

the prisoner after he had received the news that the race had

been won by the horse in question. The Court of Crown

Cases Eeserved held that the telegram was a forged instru-

ment within the meaning of sect. 38, and that the indictment

was good.

Hawkins, J., said: "In Blackstone's Commentaries, 247,

forgery at common law is defined as * the fraudulent making

or alteration of a writing to the prejudice of another man's

right.' I seek for no other definition for the purposes of the

present discussion. That a postal telegram is a writing is to

my mind clear. It originates in a written message addressed

and signed by the sender, and delivered by him into the post

office of despatch for the express purpose that it shall, in the

very words in which it is penned, be transmitted by means of

an electric wire to another post office, which I will call the

arrival office, and that it shall there again on its arrival be
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committed to writing verJndim ct literatim, and that such last-

mentioned writing shall be handed to the person to whom it

is addressed. The writing delivered in at the office of de-

spatch is the authority of the postmaster to transmit the

me'ssage, and of the postmaster at the arrival office to commit

it to writing and to deliver it to the addressee as the sender's

written message to him. This message sent out from the

arrival office is, in my opinion, as binding upon the sender as

though he had written it with his own hand. . . . Now, can

this telegram properly be called an instrument ? I am not

aware of any authority for saying that in law the term ' instru-

ment ' has ever been confined to any definite class of legal

documents. . . . Assuming the document to be an ' instru-

ment,' I come to the only remaining question, whether it is

such within the meaning of sect. 38 of the statute. Why
should it not be so ? It is contended that the section has

reference only to such instruments as are mentioned in the

earlier sections of the statute, and that sect. 38 a^jplies only

to those forged instruments which are punishable as felonies.

Such a construction is, I think, erroneous. There is no

definition of the word ' instrument ' in the statute to fetter us

in giving to it the ordinary and general interpretation. It

was clearly the intention of the Legislature by sect. 38 to create

a new ojffence."

[Sir R. B. Finlay, S.-G., McCall, Q.C., and Casserley for

the Crown ; F. H. Mellor for the prisoner.]

Forgery is the false making of an instrument which purports on

the face of it to be good and valid for the purposes for which it

was created, and with a design to defraud any person or persons.

A forgery must be of some document or writing ; but there need

not be an exact resemblance ; it is sufficient if the instrument is

prima facie fitted to pass for a true instrument. Statutory forgery

is a felony, and consists of the fniudident making or alteration of

any writing or seal specified l)y Act of Parliament. Common law

forgery is a misdemeanour, and consists of forging any document
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not comprised among those specified by statute, by which some

jDersons may be injured.

In E. V. Morton (L. E. 2 C. C. E. 22, and 12 Cox, C. C. L. 456),

it was held that a letter of orders under the seal of a bishop is not

a "deed, bond, or writing obligatory" within 24 & 25 Vict. c. 98,

s. 20.

In E. V. Etheridge (19 Cox, C. C. 676) it was held that

" Eecord " in sect. 28 of 24 & 25 Vict. c. 98, means record of a

court of competent jurisdiction, and forgery of a document which,

although an official document, is not kept in pursuance of any

statutory authority, does not constitute an offence within that

section. Consequently uttering as a certificate of letters of ordi-

nation a document purporting to be a copy of the register of ordi-

nations, to which the signature of the registrar of the diocese was

forged, is not indictable under that section, the register of ordinations

not being kept under any statutory authority.

In E. V. Elizabeth Dunn (1 Leach, 57) the prisoner was indicted

at the Old Bailey on the statute 2 Geo. II. c. 13, s. 1, for forging

and uttering a promissory note for the payment of money, in the

words and figures following :

—

" London, July 27, 1765.

" I promise to pay Mr. Edward Hooper, or order, the sum of

tliree (omitting the word ' pounds ') thirteen shillings and sixpence,

seven days after date, value received by me.
" Witness, John Whettall,

her

" Mary X Wallace."

Illark

with intention to defraud the said Edward Hooper.

The second count laid it to be with intent to defraud the person

entitled to receive the wages due for the service of John Wallace,

deceased, late seaman on board His Majesty's ship " I'Epreuve."

It appeared upon the evidence that Mr. Hooper was a prize agent,

and that the prisoner in June, 1765, applied to him, at his ofiice for

receiving seamen's wages, in the name of Mary Wallace, with the

probate, or pretended probate, of the will of her husband, John

Wallace, in which probate Mary W^allace was named his executrix

;

in consequence of which he made search, and found there were

wages due to John Wallace ; but he refused to pay her until she
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produced a certificate of her being the Mary Wallace named in the

will. She, however, pleaded poverty, and prevailed on him to lend

her five shillings. She afterwards produced the certificate ; but as

the money could not be immediately got, she begged he w^ould let

her have a little more on the credit of the wages due to John

Wallace. In consequence of her importunity he advanced three

gviineas and a half. He then wrote the body of the promissory note

above described, and called his lad, who saw her make her mark.

Hooper then asked her what name he must write over her mark
;

to w'hich she answered :
" You know my name well enough ; I told

you before it was Mary Wallace." Hooper then wrote over her

mark "Mary Wallace, her mark," and his lad witnessed it. It was,

however, clearly proved that her name was Elizabeth Dunn, and

not Mary Wallace, and that the w^hole account she had given was

a fabrication.

The jury found the prisoner guilty ; but the Eecorder having

doubts whether, as the note, though made by the prisoner in an

assumed name and character, was her own note, made and offered

as her own, and not as the note of another in contradiction to

herself, the offence was a forgery, he postponed the sentence, and

reserved the case for the opinion of the judges.

Ten judges met to consider the case, and nine of tliem were of

opinion that this w^as a capital forgery. They agreed, that in all

forgeries the instrument supposed to be forged must be a false

instrument in itself ; and that if a person give a note entirely as his

own, his subscribing it by a fictitious name will not make it a

forgery, the credit being there wholly given to himself, without any

regard to the name, or without any relation to a third person. But

they thought that an instrument which is altered as the act and

instrument of another, and in that light obtains a superior credit,

when, in truth, it is not the act of the person represented, is strictly

and properly a false instrument ; for in that case the party deceived

does not advance his money or accept the instrument upon the

personal credit of the party producing it, but upon the name and

character of a third person whose situation and circumstances

import a superior security for the debt ; and, therefore, if in truth

it is not the instrument of that third person, whose name and

situation induced the credit, it is certainly a false instrument, and

the intention fraudulent to the party imposed upon by it ; for he
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believed, when he accepted the security, that he had a remedj'

upon it against the third person in wliose name it was given, and

on whom he rehed when he advanced the money ; but tliis being

false, he has no such remedy, and therefore is materially deceived.

In this respect the case is very different from that of a person

borrowing money upon his own note, and merely assuming a

fictitious name, without any relation to a different party ; for there

the whole credit is given to the party himself ; the lender accepts

the security as the security of that person only ; he has no other

remedy in view, but merely against the man he is dealing with, and

the security itself is really and truly the instrument of the party

whose act it purports to be, however subscribed by a fictitious

name ; he has therefore a remedy upon it against the person on

whose credit he took it, and consequently is not substantially

defrauded. If an instrument be false in itself, and by its pur-

porting to be the act of another a credit is obtained which would

not otherwise have been given, it is a forgery, though the name it

is given in be really a nonentitj-. Upon the whole the nine judges

were of opinion that the prisoner was liable to a sentence of death,

but they agreed to recommend her to mercy.

In E. V. Closs (D. & B, 460), in which the prisoner, a picture

dealer, was indicted for procuring and selling a copy of one of the

pictures of the artist Jolm Linnell, on which the artist's signature

was forged, the Court of Crown Cases Eeserved held that a forgery

must be of some document or writing, and therefore the painting

an artist's name in the corner of a pictui'e in order to pass it off as

an original picture by that artist is not a forgery ; but that if a

man in the course of his trade or business, openly carried on, puts a

false mark or token upon a spurious article so as to pass it off as

a genuine one, and the article is sold and money obtained by

means of the false mark or token, he is guilty of a cheat at common
law.

In E. V. Boult (2 C. & K. 604) it was held that the forgery of

a railway pass to allow the bearer to pass free on a railway is a

forgery at common law.

In E. V. Moah (7 Cox, C. C. 503) the Court of Crown Cases

Eeserved held that the forgery of a letter of recommendation of

character, with intent fraudulently to obtain a situation as a police

constable, is an offence at common law.
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In E. V. Toshack (1 T. & M. 207) the Court of Crown Cases

Eeserved held that to forge a certificate of service, sobriety and
good conduct at sea, with intent to deceive and defraud, is an
indictable offence at common law.

In E. V. Smith (D. & B. 566) the prisoner was convicted at the

Central Criminal Court of forgery. It appeared that one Berwick,

the prosecutor, sold powders called " Borwick's Baking Powders,''

and " Borwick's Egg Powders," which powders he sold in packets

wrapped up in printed papers. The prisoner procured 10,000

wrappers to be printed similar, with some exceptions, to Borwick's

wrappers. In these wrappers the prisoner inclosed powders of his

own which he sold for Borwick's powders ; and it was for the

forgery and uttering of these wrappers that the prisoner was
indicted. The jury found that the wrappers so far resembled

Borwick's as to deceive persons of ordinary observation, and to

make them believe them to be Borwick's, and that they were pro-

cured and used by the prisoner with intent to defraud. The Court

of Crown Cases Eeserved held that the conviction was wrong.

Pollock, C. B., said :
" The defendant may have been guilty of

obtaining money by false pretences, of that there can be no doubt

;

but the real offence here was the inclosing of the false powder in

the false wrapper. The issuing of this wrapper without the stuff

within it would be no offence. In the printing of these wrappers

there is no forgery, nor could the man who printed them be

indicted. The real offence is the issuing them with the fraudulent

matter in them. . . . They are merely wrappers, and in their

present shape I doubt whether they are anything like a document

or instrument which is the subject of forgery at common law. To

say that they belong to that class of instruments seems to me
to be confounding things together as alike which are essentially

different. It might as well be said that if one tradesman used

brown paper for his wrappers, and another tradesman had his

brown paper wrappers made in the same way, he could be accused

of forging the brown paper." Willes, J., said :
" I agree in the

definition of forgery at common law, that it is the forging of a

false document to represent a genuine document. . . . This is not

one of the different kinds of instruments which may be made the

subject of forgery. It is not made the subject of forgery simply

by reason of the assertion of that which is false." Bramwell, B.,

w. 27
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said :
" Forgery supposes the possibility of a genuine document,

and that the false document is not so good as the genuine docu-

ment, and that the one is not so efficacious for all purposes as the

other. In the present case one of these documents is as good as

the other—the one asserts what the other does—the one is as true

as the other, but one gets improperly used."

In connection with the decision in the leading case it may be

mentioned that by the Post Office Protection Act, 1884 (47 & 48

Vict. c. 76), it is enacted (sect. 11) that every person who forges

or wilfully and without due authority alters a telegram or utters a

telegram knowing the same to be forged, or wilfully and without

due authority alters, or who transmits by telegraph, any message

or communication which he knows to be not a telegram, shall,

whether he had or had not an intent to defraud, be guilty of a

misdemeanour, and shall be liable, on summary conviction, to a

fine not exceeding ten pounds, and, on conviction on indictment,

to imprisonment with or without hard labour for a period not

exceeding twelve months.

The Forging.

[102] R. V. WILLIAM RITSON AND SAMUEL
RITSON. (1869)

[L. E. 1 C. C. E. 200 ; 11 Cox, C. C. 352 : 39 L. J. (M. C.) 10
;

21 L. T. 437 ; 18 W. E. 73.]

The prisoners were indicted under 24 & 25 Vict, c, 98, s. 20,

for forging a deed with intent to defraud J. Gardiner. W. Ritson

was the father of S. Eitson. He had been entitled to certain

land which had been conveyed to him in fee, and he had bor-

rowed of the prosecutor, J. Gardiner, on the securitj- of this

land, more than 730Z., for which he had given, on the 10th of

January, 1868, an equitable mortgage by written agreement

and deposit of title deeds.
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On the 5th of May, 1868, W. Ritson executed a deed of

assignment under the Bankruptcy Act, 1861, conveymg all his

real and personal estate to a trustee for the benefit of creditors
;

and on the 7th of May, 1868, by deed between the trustees and

W. Eitson and the prosecutor, reciting, amongst other things,

the deed of assignment and the mortgage, and that the money

due on the mortgage was in excess of the value of the land, the

trustee and W. Ritson conveyed the land and all the estate,

claim, &c., of the trustee and W. Ritson therein, to the prose-

cutor, his heirs and assigns for ever. After the execution of

this conveyance the prosecutor entered into possession of the

land. Subsequently S. Ritson claimed title to the land, and

commenced an action of trespass against the prosecutor. The

prosecutor then saw the attorney for S. Ritson, who produced

the deed charged as a forged deed, and the prosecutor com-

menced this prosecution against W. and S. Ritson.

This deed was dated the 12th of March, 1869, the date being

before "W. Ritson's deed of assignment and the conveyance to

the prosecutor, and purported to be made between W. Ritson

of the one part and S. Ritson of the other part. It recited the

original conveyance in fee to W. Ritson, and that W. Ritson

had agreed with S. Ritson for a lease to him of part of the

land conveyed to the prosecutor as mentioned above, for

the term of 999 years from the 25th of March then instant.

The deed contained no notice of any title, legal or equit-

able, of the prosecutor, and contained the usual covenants

between a lessor and lessee. It was executed by both W. and

S. Ritson.

The deed had in fact been executed after the assignment to

W. Ritson's creditors, and after the conveyance to the prosecutor,

and the deed had been fraudulently ante-dated by W. and S.

Ritson for the purpose of overreaching the conveyance to the

prosecutor. It was contended, on behalf of the prisoners, that

the deed could not l)e a forgery as it was really executed by the

27—2
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parties between whom it purported to be made. The Court of

Crown Cases Reserved affirmed the conviction.

Kelly, C. B., said :
" The definition of forgery is not, as has

been suggested in argument, that every instrument containing

false statements fraudulently made is a forgery ; but by adopting

the correction of my brother Blackburn, that every instrument

which fraudulently purports to be that which it is not is a

forgery, whether the falseness of the instrument consists in the

fact that it was made in a false name, or that the pretended

date, when that is a material portion of the deed, is not the

date at which the deed was in fact executed. I adopt this

definition. It is impossible to distinguish this case in principle

from those in which deeds made in a false name are held to be

forgeries. There is no definition of forgery in 24 & 25 Viet,

c. 98, but the offence has been defined by very learned authors,

and we think this case falls within their definitions."

Blackburn, .J., said: "When an instrument professes to be

executed at a different date from that at which it really was

executed, and the false date is material to the operation of the

deed, if the false date is inserted knowingly and with a fraudu-

lent intent, it is a forgery at common law."

Lush, J., said :
" If the parties to this deed had inserted the

true date in the first instance and had subsequently altered it,

there is no question that it would have been a forgery. The

offence would then have fallen within the letter of 24 & 25 Vict,

c. 98, s. 20, which saj's :
' AVhoever with intent to defraud shall

forge or alter . . . any deed,' &c., shall be guilty of felony.

It would be absurd to hold that an alteration might constitute a

forgery, but that an original false making would not. We
could not yield to such a distinction unless we were obliged. I

am satisfied that ' forge ' in sect. 20 of 24 i^ 25 Vict. c. 98,

should be understood in the sense in which that word is used

in the authorities, new and old, on tbe subject. To make a

deed appear to be that which it is not, if done with a fraudu-
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lent intent to deceive, is a forgery, whether the falsehood

consists in the name or in any other matter."

[Addison for the prosecution ; Torr for the prisoner.]

In Comyns' Digest forgery is defined as "where a man fraudu-

lently writes or publishes a false deed or writing to the prejudice

of the right of another."

In Bacon's Abridgement there is the following definition

:

" The notion of forgery doth not so much consist in the counter-

feiting of a man's hand and seal . . . but in the endeavouring

to give an appearance of truth to a mere deceit and falsity, and

either to impose that upon the world as the solemn act of another

which he is no way privy to, or at least to make a man's own
act appear to have been done at a time when it was not done, and

by force of such a falsity to give it an operation which in truth and

justice it ought not to have."

It may be forgery for an agent merely to exceed his authority in

making a writing, or to add to the name of one of the parties to

the writing the address of a different person of the same name. It

may be forgery to make a writing in the name of an imaginary

person. In Mead v. Young (4 T. R. 28) it was held that if a bill

of exchange, payable to A. or order, gets into the hands of another

person of the same name as the payee, and such person, knowing

that he was not the real person in whose favour it was drawn,

indorses it, he is guilty of forgery.

In R. V. Martin (5 Q. B. D. 34) the prisoner, Robert Martin, in

payment for a pony and cart purchased by him from the prosecutor,

drew a cheque in the name of William Martin, in the presence of

the prosecutor, upon a bank at which he, the prisoner, had no

account, and gave it to the prosecutor as his own cheque drawn in

his own name. At the time he drew the cheque, the prisoner knew
that it would be, as in fact it was, dishonoured. The prosecutor

received the cheque in the belief that it was drawn in the prisoner's

ow^n name.

On the point being reserved, the Court of Crown Cases Reserved

quashed the conviction. Cockburn, C. J., said ;
" The case is con-

cluded by authority. In Dunn's Case (1 Leach, 57, vide ante,

p. 414), it was agreed by all the judges that in all forgeries the instru-

ment supposed to be forged must be a false instrument in itself, and
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that if a person give a note entirely as his own, his subscribing it

by a fictitious name will not make it a forgery, the credit there

being wholly given to himself, without any regard to the name, or

any relation to a third person. Upon authority, as well as upon

principle, it is clear that this conviction should be quashed."

In E. V. Jones (1 Douglas, 300), in which case the prisoner was

indicted for forgery, the Court held that a representation made by

the prisoner after the note was made could not alter the purport of

the instrument.

Where a prisoner had fraudulently used the name of another

person for the purposes of his trade, and had afterwards accepted a

bill in that name, the Court held that he could not be convicted of

forgery unless, when he first assumed the fictitious name, he con-

templated the making of that specific bill. (E. r. White, 5 Cox,

C. C. 290.)

A request to send an article to be looked at was held not to be a

forged order within the meaning of the statute. (E. v. Parker,

Sessions Paper, C. C. C, Vol. 87, p. 350.) Signing a name of a

non-existing person was held to be a forgery. (E. v. White,

Sessions Paper, C. C. C. Vol. 72, p. 225.) In E. v. Cook (Sessions

Paper, C. C. C, Vol. 53, p. 388) the Court held that the depositing

a forged note with a stakeholder, in a bet, is not a sufficient

uttering.

As to forgery of an order for admission to a theatre, vide E. v

Bennett, Sessions Paper, C. C. C, Vol. 73, p. 95.

Other cases are:—E. v. Harper, 7 Q. B. D. 78 ; E. v. French,

L. E. 1 C. C. E. 217 ; E. v. Brackenridge, L. E. 1 C. C. E. 133
;

E. V. Kay, L. E. 1 C. C. E. 257 ; E. v. Chambers, L E. 1 C. C. E.

341 ; E. V. Bolland, 1 Leach, 83 ; E. v. Bateman, 1 Cox, C. C. 186
;

E. V. Blenkinsop, 2 C. & K. 531 ; E. v. Lewis, Forster's Crown

Law, 116; Kv. Griffiths, D. & B. 584; E. v. Sheppard, 1 Leach,

226 ; E. V. Parkes, 2 Leach, 775 ; E. v. Mahony, 6 Cox, C. C. 487

;

E. V. Collins, 2 M. & E. 461 ; E. v. Chadwick, 2 M. & E. 545
;

E. V. Murphy, 2 East, P. C. 949 ; E. r. Hawkeswood, 2 East, P. c!

955 ; E. V. Elhot, 2 East, P. C. 951 ; E. r. Sharman, Dears. C. C.

285.

The statute on the subject is the Forgery and False Personation

Act, 1861 (24 & 25 Vict. c. 98). This statute deals with a very

large number of forgeries, such as transfer of stock, false entries in



FORGERY—THE INTENT TO DEFRAUD- 423

books of the public funds, East India bonds, exchequer bills, bank

notes, deeds and bonds, wills or codicils, bills of exchange, cheques,

and other matters.

Forgery—The Intent to Defraud.

R. V. HILL. (1838) [103]

[8 C. & P. 274 ; 2 Moo. 30.]

The prisoner, who was a farmer, had, on the 26th of May,

1837, given a forged bill to a Mr. Minor in payment for some

barren cows, and, after it had come back dishonoured, Mr.

Minor and a Mr. Harris went to the prisoner, and the former

said to him, speaking of the persons named in the bill, " Tell

me where I can find any one of them," and the prisoner said

he could not ; and on Mr. Minor replying, " Do you mean to

tell me that they are all forgeries '?
" the prisoner answered,

" Oh, no ; the bankers have done it."

The learned Judge who tried the case said, in summing up

to the jury :
" There are two questions of fact which I shall

leave to you. First, did the prisoner utter this bill to Mr.

Minor as a true bill, and meaning that he should take it as

such ; and, second, when he did so, did he know it to be

forged? If you think that he did, you ought to find, as a

necessary consequence of law, that he meant to defraud. I

say that you ought to infer it if you are satisfied on the two

other points. A man must be taken to intend the conse-

quences of his own acts, and must intend to defraud if he

pays another a false note instead of a real one." The jury

convicted the prisoner, but the case was reserved, and the
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Court of Criminal A23j)eal, consisting of fifteen judges, affirmed

the conviction.

[Corbett and J. G. Phillimore for the prosecution ; C. PhilHi^s

and F. W. Lee for the prisoner.]

By 24 & 25 Vict.c. 98, s. 44 (The Forgery and False Personation

Act, 1861), it shall be sufficient, in any indictment for forging,

altering, uttering, offering, disposing of, or putting off any instru-

ment whatsoever, where it shall be necessary to allege an intent to

defraud, to allege that the party accused did the act with intent to

defraud, without alleging an intent to defraud any particular

person ; and on the trial of any such offence it shall not be neces-

sary to prove an intent to defraud any particular person, but it

shall be sufficient to prove that the party accused did the act

charged with an intent to defraud. (Similar former enactment

14 & 15 Vict. c. 100, s. 8.)

" An intent to defraud is presumed to exist if it appears that at

the time when the false document was made there was in existence

a specific person, ascertained or unascertained, capable of being

defrauded thereby, and this presumption is not rebutted by proof

that the offender took or intended to take measures to prevent such

person from being defrauded in fact ; nor by the fact that he had,

or thought he had, a right to the thing to be obtained by the false

document,
" The presumption may be rebutted by proof that at the time

when the false document was made there was no person who could

be reasonably supposed by the offender to be capable of being

defrauded thereby ; but it is not necessarily rebutted by proof that

there was no person who could in fact be defrauded thereby.

" It is uncertain whether, in the absence of any evidence as to

the existence of any person who can be defrauded by a false docu-

ment, an intent to defraud will or will not be presumed from the

mere making of the document." (Stephen's Digest of the Criminal

Law.)

In E. V. Hodgson (D. & B. 3), the prisoner was indicted at

common law for forging and uttering a diploma of the College of

Sm'geons. He procured a diploma actually issued by the College

of Surgeons, erased the name of the person mentioned in it, and
substituted his own, changed the date, and made other alterations
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to make it appear to be a document issued by the College to him.

He hung it up in his dining-room, andonbeing asked by two other

medical practitioners whether he was qualified, he said he was, and

produced this documeiit to prove his assertion. When a candidate

for an appointment as vaccinating officer, he stated he had his

qualification, and would show it if the person inquiring (the clerk

of the guardians who were to appoint to the office) would go to his

(the prisoner's) gig. He did not, however, then produce or show

it. The jury convicted the prisoner, and the Court of Crown Cases

Reserved quashed the conviction.

Jervis, C. J., said :
" The recent statute for further improving

the administration of criminal justice (14 & 15 Vict. c. 99) alters

and affects the forms of pleadings only, and does not alter the

character of the offence charged. The law as to that is the same

as if the statute had not been passed. This is an indictment for

forgery at common law. I will not stop to consider whether this is

a document of a public nature or not, though I am disposed to

think that it is not a public document ; but whether it is or not, in

order to make out the offence there must have been, at the time of

the instrument being forged, an intention to defraud some person.

Here there was no such intent at that time, and there was no

uttering at the time when it is said there was an intention to

defraud."

Wightman, J,, said :
" I am entirely of the same opinion,

Before the late statute it was necessary to allege an intent to

defraud someone, and there must be an intention to do so now. In

this case it does not appear that at the time when the forgery was

committed there was an intention to defraud anyone."

It may be mentioned that although the Court of Crown Cases

Reserved quashed the conviction for forgery in the above case, the

date of the case being 1856, the same matter was dealt with two

years later in the Medical Act, 1858 (21 & 22 Vict. c. 90). Section

40 of this statute enacts that any person who shall wilfully and

falsely pretend to be or take or use the name or title of a physician,

doctor of medicine, licentiate in medicine and surgery, &c., shall be

liable on summary conviction to a fine of 20/.

In R. V. Trenfield (1 F. & F. 43) it was held that it is sufficient,

upon an indictment for forgery and uttering a bond, to lay the

intent generally to defraud ; and the prisoner may be convicted,
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although it does not appear that he had any intention ultimately to

defraud the party whose signature he had forged, he having
defrauded the party to whom he uttered the instrument.

In E. V. Marcus (2 C. & K. 356) it was held that in forgery it is

not required, in order to constitute in point of law an intent to

defraud, that the party committing the offence should have had
present in his mind an intention to defraud a particular person, if

the consequences of his act would necessarily or possibly be to

defraud any person ; but there must at all events be a possibility

of some person being defrauded by the forgery.

In E. V. Cooke (8 C. & P. 582) the Court held that if a person,

at the time he uttered a bill of exchange with a forged acceptance

on it, knew that acceptance to be forged, and meant the bill to be

taken as a bill with a genuine acceptance upon it, the inevitable

conclusion is, that he intended to defrai;d. So it is a consequence,

and almost a consequence of law, that he must intend to defraud

the person to whom he pays the bill, and also the person whose

name is used ; as everything which is the natural consequence of

the act must be taken to be the intention of the prisoner.

In E. v. Wilson (2 C. & K. 527) A. gave to B., his clerk, a blank

cheque, and directed him to fill it up with the amount of a bill and

expenses (for which A. had to provide, and which amount B. was to

ascertain), and get the cheque cashed, and pay the amount to

Mr. W., and take up the bill. The bill was for 1561. 9s. 9d., the

expenses about 10s. B. filled up the cheque with the sum of 250Z.

got it cashed, and kept the whole of the amount, alleging that it

was due to him for salary. The Court of Crown Cases Eeserved

held that tliis was forgery, and that this was so even if B. bo7id fide

l^elieved that 250/. were due to him from A., or even if it were really

due to him. In this case the name " John M'Nicoll," signed to

the forged instrument, was, in the setting out of the forged

instrument in the indictment, written John M'Nicole. Held not to

be a variance.

In E. V. Mary Mazagora (E. & E. 291), the prisoner was indicted

for disposing of a forged bank note, with intent to defraud the

Governor and Company of the Bank of England. It appeared in

evidence, that the prisoner sold this note, and eight others, with a

full knowledge that they were all forged. An inspector from the

bank proved that the notes were such as would be likely to impose
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upon any persons who were not inspectors of the bank, but that

they were not hkely to impose upon any of the inspectors there.

He stated also that notes were never paid at the bank until after

they had been examined by an inspector. It was not a probable

consequence therefore of the prisoner's act that the bank would be

defrauded by means of these notes. The prisoner was convicted,

and the jury in returning their verdict stated that they thought the

prisoner had the intention to defraud whoever might take the notes,

but that the intention of defrauding the bank in particular did not

enter into her contemplation. The opinion of the judges was taken

upon the following question, whether an intention to defraud the

bank ought to be inferred where that intention was not likely to

exist in fact in the prisoner's mind, and where the caution ordinarily

used would naturally protect the bank from being defrauded ? The

judges were unanimously of opinion that the prisoner, upon the

evidence in this case, must be taken to have intended to defi'aud

the bank, and consequently that the conviction was right.

In E. V. Geach (9 C. & P. 499) the Court held that if a person

knew the acceptance of a bill of exchange to l)e forged, and uttered

it as true, and believed that his bankers, to whom he uttered it,

would advance money on it, which they would not otherwise, that

is ample evidence of an intent to defraud, and evidence upon which

a jury ought to act ; and a person is not the less guilty of forgery

because he may intend ultimately to take up the forged bill, and
may suppose that the party whose name is forged will be no loser,

and the fact that the bill has since been paid by the prisoner will

make no difference, if the offence has once been complete at the

time of the uttering.

Other cases in point are :—E. v. Nash, 2 Den. 503 ; E. v. Todd,

1 Cox, C. C. 57; E. v. James, 7 C. & P. 553; E. v. Hoatson,

2 C. & K. 777 ; E. v. Taff, 1 Den. 319.
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Falsification of Accomits.

[104] R. V. WILLIAMS. (1899)

[19 Cox, C. C. 239 ; 79 L. T. 739 ; 63 J. P. 103.]

The defendant, who was a collector of poor rates, whose

duties mcluded the keeping of the overseer's receipt and pay-

ment book, stated the account showing a balance to be due

from the overseer to the inhabitants. This balance, which

was correct as to the difference between receipts and expendi-

ture, he stated as " balance in hand." He, however, was

unable to j)roduce this amount. The Court of Crown Cases

Eeserved held that the words " in hand " did not make the

entry false, the account being a correct record of receipt and

expenditure, and that the collector could not therefore be con-

victed of falsification of accounts even if he had misappropriated

the amount.

[Horace Avory for the prosecution ; T. W. Chitty for the

prisoner.]

In E. V. Birt (53 J, P. 328), it was held that if a director or

manager of a public company publishes a false statement of account,

knowing that it is false, with the intent that it shall be acted upon

by those whom it reaches, he is guilty in law of publishing such

statement w^ith intent to defraud.

By the Larceny Act, 1861 (24 & 25 Vict. c. 96), it is enacted that

directors, &c., of any body corporate or public company fraudulently

appropriating property, or keeping fraudulent accounts, or wilfully

destroying books, &c., or publishing fraudulent statements, shall be

guilty of a misdemeanour (sects. 81, 82 and 83).

By 38 & 39 Vict. c. 24 (the Falsification of Accounts Act, 1875),

it is enacted :

—

That if any clerk, officer, or servant, or any person employed or

acting in the capacity of a clerk, officer, or servant, shall wilfully

and with intent to defraud, destroy, alter, mutilate, or falsify any

l)ook, paper, writing, valuable security, or account which belongs
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to or is in the possession of his employer, or has been received by
him for or on behalf of his employer, or shall wilfully and with

intent to defraud, make or concur in making any false entry in, or

omit or alter, or concur in omitting or altering, any material

particular from or in any such book, or any document or account,

then in every such case the person so offending shall be guilty of a
misdemeanour.

In E. V. Palin
( [1906] 1 K. B. 7), the prisoner, a servant, was

convicted under sect. 1 of the Falsification of Accounts Act, 1875, on
an indictment which charged him with making a false entry in

an account. It was proved that the account in question did not
belong to and was not in the possession of the employer. The
Court of Crown Cases Eeserved held that the conviction must be

quashed, since the intention of the Legislature, as manifested in

the preamble to the Act, was to punish the falsification by clerks,

officers, servants, or others, of their employer's accounts.

In E. V. Oliphant
(
[1905] 2 K. B. 67, and 21 Cox, C. C. 192) the

defendant was employed by a firm, carrying on business in London,

to manage their branch establishment in Paris. It was his daily

duty to enter on slips an account of all sums received by him in

Paris for his employers, and to transmit these slips to them in

London in order that the amounts might be entered up in a cash-

book kept in London. On a certain date the defendant received

three sums in Paris which he fraudulently appropriated to his own
use, and omitted fco enter the receipt thereof on the slips sent by
him on that day to London, knowing and intending that the same
w^ould in consequence be omitted from the cash book, as w^as the

case. The defendant was indicted at the Central Criminal Court

under sect. 1 of the Falsification of Accounts Act, 1875, for omitting,,

or concurring in omitting, material particulars from the cash book,

and convicted. The Court of Crown Cases Eeserved held that the

Court had jurisdiction to try the case, and that the defendant was.

rightly convicted.

In E. V. Drewett (69 J. P. 37) the Court of Crown Cases

Eeserved held tliat in a charge of falsification of accounts it is

necessary to show not merely false entries in the books or

accounts, but that such false entxues were made with intent to

defraud, and the question of the intent with which such entries.

was made is for the jury.
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Bvirglary—Breaking and Entering.

[105] R. V. HUGHES. (1785)

[1 Leach, 406.]

The prisoner, with the intention of breaking into a house in

the night-time to steal, bored a hole with an instrument called

a " centre-bit " through the panel of the house door near to

one of the bolts by which it was fastened. Some of the pieces

of the broken panel were found inside the threshold of the

door, but it did not appear that any instrument, except the

point of the centre-bit, or that any part of the prisoner's body,

had been inside, or that the aperture made was in fact large

enough to admit a man's hand. It was held that there was a

sufficient breaking, but that there was here no sufficient entry

to constitute burglary.

[No counsel appeared.]

Burglary is the breaking and entering a dwelHng-house between

9 p.m. and 6 a.m. with intent to commit a felony, or the breaking

out after having committed one inside, or after having gone in

with the intention of committing one. There must be a breaking.

The prisoner has "broken" not only if he effected his entrance

by violence, but also if he got in by pushing up a closed but

unfastened window, or if he came down the chimney. But he

has not broken if he entered by a hole in the roof, or through an

open window, even though he had to raise it a little to squeeze

through. The distinction here between the chimney and the hole

in the roof is, that the chimney is a necessary opening, while the

hole ought not to be there, and the householder must take the

consequences of his imprudence. Even if the prisoner has gained

admission into the house without breaking, yet his breaking open

inner doors will be sufficient. It is a doubtful point, however,

whether it would be sufficient to show that he broke open the

door of a cupboard attached to the freehold. Breaking open
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moveable chests would certainh' not be enough. The breaking

may be constructive, as, for instance, where the prisoners obtain

admission by knocking at the door as if their intentions were

honest. So if a servant lets a thief into the house at night, both

of them are guilty of burglary. There is a constructive breaking,

too, where the owner of the house himself opens the door to the

thieves in consequence of their threats, or in order the better to

repel them. A mere entry, if obtained by deceit, is in law a con-

structive breaking ; but not an entry which follows upon a mere

unsuccessful attempt to deceive.

There must be an entry ; but it need not be on the same night

as the breaking. (E. v. Smith, E, & E. C. C. 417.)

Where no part of the prisoner's body entered the house, but he

introduced an instrument, whether that introduction was such an

entry as. to make him guilty of burglary depends on the object

with which the instrument was employed. Thus, if the instrument

was employed not merely for the purpose of making the entry, but

for the purpose of committing the contemplated felony, it will be

held to have been an entry, as where a man puts a hook or other

instrument to steals or a pistol to kill, through a window, though

his hand is not in, this is an entry.

In E. V. Eust (1 Moo. C. C. 183), where the prisoner threw up

a window and introduced a crow-bar to force the shutters, which

were three inches from the window, but no part of his hand was

within the window, this was held not to be an entry, although the

jury found that the prisoner did it with the intent to steal.

Though a thief enters a dwelling-house at night through an open

door or window, yet if, when within, he breaks or opens an inner

door with intent to commit felony, it is burglary. (E. v. Johnson,

2 East, P. C. 488.)

Eemoving the fastening of a window by the hand introduced

through a partially broken pane of the window and thereby opening

the window and entering is a breaking ; not by breaking the residue

of the pane, but by unfastening and opening the window. (E. v.

Eobinson, 1 M. C. C. 327.)

If there is an aperture in a cellar window to admit light, tlu-ough

which a thief enters in the night, this is not burglary (E. v. Lewis,

2 C. & P. 628) ; nor, if a window is a little open and the prisoner

pushes it wide open and then enters, is it a sufficient breaking.
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(E. V. Smith, 1 M. C. C. 178.) But it is a sufficient breaking if the

prisoner breaks a pane of glass of a window and puts his hand in

for the purpose of opening the shutter, although he did not succeed

in doing so. (E. v. Perkes, 1 C. & P. 300.) Lifting the flap of a

cellar usually kept down by its own weight is a sufficient breaking

for the purposes of burglary. (E. v. Eussell, 1 M. C. C. 377.)

Where the prisoner had entered through the upper part of a

window, which the prosecutor had closed a short time before,

and which the prisoner had opened by pushing down the upper

sash, the Court held that this was a sufficient breaking (E. v.

Haines, E. & E. 451) ; and the breaking of even an inner door

suffices. (E. V. Wenmouth, 8 Cox, C. C. 348.) If a person

commits a felony in a house, and breaks out of it in the night

time, this is burglary although he might have been lawfully in

the house. (E. v. Wheeldon, 8 C. & P. 747.) Unlocking and

opening a hall door and running away, is a sufficient breaking

out of the house to constitute a burglary. (E. v. Lawrence,

8 C. & P. 23L)

"Where the breaking with intent to commit a felony is proved,

but there is no proof of entry, the prisoner may be convicted of the

attempt to commit burglary. (E. v. Spanner, 12 Cox, C. C. 155.)

By 24 & 25 Vict. c. 96, s. 51, whosoever shall enter the dwelling-

house of another with intent to commit any felony therein, or,

being in such dwelling-house, shall commit any felony therein, and

shall in either case break out of the said dwelhng-house in the

night, shall be deemed guilty of burglary.

By sect. 53, no building, although within the same curtilage

with any dwelling-house, and occupied therewith, shall be deemed

to be part of such dwelling-house for any of the purposes of the

Act, unless there shall be a communication between such building

or dwelling-house, either immediate, or by means of a covered and

inclosed passage leading from the one to the other.

By sect. 54, whosoever shall enter any dwelling-house in the

night with intent to commit any felony therein shall be guilty of

felony.

By sect. 55, whosoever shall break and enter any building, and

commit any felony therein, such building being within the curtilage

of a dwelling-house, and occupied therewith, but not being part

thereof, according to the provisions hereinbefore mentioned, or
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being in any such building shall commit any felony therein, and

break out of the same, shall be guilty of felony.

By 59 & 60 Vict. c. 57, burglary is triable at Quarter Sessions.

As to owner facilitating the taking for purposes of detection,,

vide E. V. Egginton, Leach, 913.

Burglary—What is a Dwelling-house.

R. V. WESTWOOD. (1822) [106]

[E. & E. C. C. 495.]

The prisoner was indicted before ]\Ir. Justice Park at the

Summer Assizes for the county of Surrey in 1822 for a

burglary in the dwelling-house of John Bailey at Epsom, and

stealing various articles. Of the existence of the usual circum-

stances to constitute burglary and grand larceny there was no

question, and the prisoner was capitally convicted. But a

doubt arose in the mind of the learned Judge (there being no

counsel for the j)risoner), whether the place in which the

felony was committed could be considered as a parcel of the

dwelling-house of IMr. Bailey, the prosecutor, and the learned

judge respited the judgment until the following Assizes.

The house of the prosecutor was in the High Street at

Epsom. At the back of the house was a common passage or

street, through which all the King's subjects passed by day

and night, being a footway of the width of nine feet. Across

this passage and opposite to the dwelling-house were several

buildings and rooms used by Mr. Bailey for the purposes of

his house, namely, one for a kitchen, another for a coach-

house, adjoining to which were a larder and brewhouse. Over

the brewhouse, a servant-boy always slept, but no others of

w. 28
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Mr. Bailey's family ever slept there, and this was the room,

by breaking into which the offence was committed. There

was no commmiication between the dwelling-house and these

buildings, nor anything to connect them, except that there

was a kind of canopy or awning reaching over the common
passage or footway to prevent the rain from falling on the

victuals in their conveyance from the kitchen to the dwelling-

house, but not at all obstructing the highway.

The question submitted to the learned judges (Crown Cases

Reserved) was whether the place in question could be con-

sidered as part of the dwelling-house of the prosecutor. A
great majority of the judges were of opinion that the room in

question was not parcel of the dwelling-house in which Mr.

Bailey dwelt, because it did not adjoin it, was not under the

same roof, and had no common fence. Graham, B., was of

opinion that it was parcel of the house. But all the judges,

except Park, J., were of opinion that it was a distinct dwelling-

house of Mr. Bailey's, and the indictment having described it

as his, the conviction was right.

[No counsel appeared.]

The premises broken and entered must be a dwelling-bouse. By
"dwelling-bouse" is meant any building which is an habitual

residence, provided that it is of a permanent character, and not a

mere tent or booth. Even if the person who usually resides there

is temporarily absent, and nobody is sleeping there at all, it is still

a " dwelling-house." Buildings attached to a dwelling-house can

only be entered burglariously if they are connected by a closed

internal communication. Chambers in a college or an inn of court

are " dwelling-houses " for this purpose. A building which,

though occupied, is not slept in is not a dwelling-house, even

though the tenant intends to sleep there soon ; but if occupied by

a household habitually, it remains a dwelling-house even during

their temporally absence.

The crime of house-breaking differs from burglary in two impor-

tant respects. It is not material between what hours it is

committed, and, secondly, it is not confined to dwelling-houses,
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but extends to out-houses, shops, school-houses, &c. In other

respects the evidence required is much the same as when the

crime cliarged is burglary. It should be added that, though

house-breaking with intent to commit a felony is only punishable

with seven years' penal servitude, if the felony is actually com-

mitted, the prisoner can get fourteen.

Sacrilege is the breaking into a place of divine worship and

committing a felony therein, or Ijreaking out after committing one,

and is punishable with penal servitude for life. If only the intent

to commit the felony after breaking in is proved, the maximum
punishment is seven years' penal servitude. It has been held that

the vestry, being part of the fabric, is a "place of divine service."

(E. V. Evans, Car. & M. 298.)

Other crimes connected with burglary are, being found armed

by night with intent to break into a dwelling-house and commit a

felony therein, having house-breaking implements by night without

lawful excuse, and being disguised by night with intent to commit

a felony.

Vide R. V. Oldham, 5 Cox, C. C. 551 ; R. v. Bailey, 6 Cox, C. C.

241 ; E. V. Jarrald, 9 Cox, C. C. 307 ; E. v. Thompson, 11 Cox,

C. C. 362.

Arson.

R. V. CHILD. (1871) [107]

[L. E. 1 C. C. E. 307 ; 40 L. J. (M. C.) 127 ; 24 L. T. 556;

19 W. E. 726; 12 Cox, C. C. 64.]

The prisoner, from ill-will and malice against the prosecu-

trix, broke up her chairs, tables, and other furniture, made a

pile of them and her clothes on the stone floor of the kitchen

of her lodgings, and lit them at the four corners, so as to

make a bonfire of them. The building would almost certainly

have been burned in consequence had not the police, who

28—2
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were sent for, succeeded in extinguishing the bonfire which

the prisoner had kindled before the house was actually ignited.

The prisoner was indicted under 2-1 & 25 Vict. c. 97, s. 7,

which j)rovides that " whosoever shall unlawfully and

maliciously set fire to any matter or thing being in, against,

or under any building, under such circumstances that if the

building were thereby set fire to the ofience would amount to

felony, shall be guilty of felony." The verdict of the jury was
" Guilty, but not so that if the house had caught fire the

setting fire to the house would have been wilful and malicious."

On this finding, it was held that the prisoner was entitled to

have his conviction quashed.

Bovill, C. J., said :
" The evidence was that the prisoner,

from ill-will and malice against the owner of goods in a house,

set fire to those goods, under such circumstances that the

house would almost certainly have been burned if the fire had

not been extinguished. But, in fact, the house w^as not set

on fire. Upon these facts the learned judge left it to the jnrj

to say whether, if the house had caught fire, the setting fire

to it would have been malicious and with intent to injure.

And he told them that if they thought the prisoner was aware

that what he was doing would probably set the building on

fire, and so necessarily injure the owner, and was at best

reckless whether he did so or not, they ought to find that if

the house had caught fire the offence would have been felony.

The jury found the prisoner guilty, but not so that if the

house had caught fire the setting fire to it would have been

wilful and malicious. By that finding, I think they negatived

the whole of what the learned judge left to them, and found,

in effect, that the prisoner was not aware that wdiat he was

doing would probably set fire to the house, and so injure the

owner, and was not reckless whether he did so or not. The

only finding of the jury, therefore, is that the goods were set

on fire with intent to injure the owner of the goods. Now,
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there is no section in the Act which makes the wilful and

malicious setting tire to goods felony. The only section which

could be applicable to the case is sect. 7 ; and if we were to

hold the case to be within that section, we should be rejecting

the words ' under such circumstances that if the building were

thereby set fire to the offence would amount to felony.' I

think that, to come within those words, the facts must have

some relation to the house ; and that they point to circum-

stances under which, if the house caught fire, the offence

would fall within some of the earlier sections of the Act. But

the case does not fall within any of them. It is a simple case

of wilfully and maliciously setting fire to goods, and no more

felony than setting fire to a box of matches on a stone floor."

" I reserved the question for this Court," said Blackburn, J.,

** because I thought the framers of the section in question

intended to include this case. But they have failed to express

their intention. The earlier enactment, 14 & 15 Vict. c. 19,

s. 8, made it felony wilfully and maliciously to set fire to

goods ' being in any building the setting fire to which is made

felony, &c.' And under those words the prisoner might have

been convicted of felony under both counts. But the Con-

solidating Act uses different words. It speaks of setting fire

to goods in a building under such circumstances that if the

building were thereby set fire to, the offence would amount to

felony."

[No counsel appeared.]

A person who maliciously set fire to his own goods in his own

house, to defraud an insurance company, but did not set fire to the

house, might be convicted of felony under an indictment framed

upon 14 & 15 Vict. c. 19, s. 8, and 7 Will. IV. & 1 Vict. c. 89, s. 3.

(K. V. Lyons, Bell, C. C. 38, and 8 Cox, C. C. 84.)

24 & 25 Vict. c. 97, s. 7, enacts that "whosoever shall unlawfully

and maliciously set fire to any matter or thing being in, against, or

under any building, under such circumstances that if the building

were thereby set fire to the offence would amount to felony, shall be
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guilty of felony, and, being convicted thereof, shall be liable at the

discretion of the Court, to be kept in penal servitude for any term

not exceeding fourteen and not less than three years ; or to be

imprisoned for any term not exceeding two years with or without

hard labour, and if a male under the age of sixteen, with or without

whipping."

Wilfully throwing a light into a post-office letter-box in a house

with the intention of burning the letters, but not the house, is not a

felony within 24 & 25 Vict. c. 97, ss. 7, 8. (E. v. Batstone, 10 Cox,

C. C. 20.)

In the well-known case of the men who stole the picture called

" The Monarch of the Meadows," and then set fire to the empty

frame in order to destroy the evidence of the theft, the prisoner was

indicted under 24 & 25 Vict. c. 97, s. 7, for wilfully and maliciously

setting fire to a picture frame in a building under such circum-

stances as, if the l^uilding were thereby set fire to, would amount

to a felony. The jury found that prisoner did not set fire to the

house apart from the frame, that he did set fire to the frame, that

the probable result would be setting fire to the floor of the house,

that he did not intend to set fire to the house, that he was not

aware that what he did would probably set the house on fire and

so injure the owner, and that he was not reckless or indifferent

whether the house was set on fire or not. Upon these findings,

a verdict of Not Guilty was directed by the judge. (E. v. Harris,

15 Cox, C. C. 75.)

A servant girl entered on her service on the 2nd day of January,

and on the 18th received notice to leave at the end of the month.

On the 15th a sheet was discovered burning on a chair in front of,

but four feet from, the kitchen fire. The girl was in the kitchen,

and either could not or would not give any account of the occur-

rence. Later on in the same day, the prisoner's apron was on fire,

although it was hanging on the kitchen wall, ten feet away from

the fire. At 5 p.m. on the same day, there was a third fire, and at

7 p.m. the bed and bedding in the nursery were on fire, the girl

being there at the time. No part of the house was actually burnt.

—Held, that upon the above facts the girl could not be indicted for

the felony under 24 & 25 Vict. c. 97, s. 7, for setting fire to things

in a building under such circumstances that, if the building were

thereby set fire to, would amount to felony. Held, also, that if a
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person maliciously, with intent to injure another by merely burning

his goods, sets fire to such goods in his house, that does not amount
to a felony under 24 & 25 Vict. c. 97, s. 7, even although the house

catches fire, unless the circumstances are such as to show that the

person setting fire to the goods knew that, by so doing, he would

probably cause the house also to take fire, and was reckless

whether it did so or not, in which case there would be abundant

evidence that he intended to bring about the probable consequence

of his act, viz., the burning of the house. (R. v. Nattrass, 15 Cox,

C. C. 73.)

In R. V. Faulkner (11 Ir. Rep. C. L. 8, and 13 Cox, C. C. 550) the

prisoner was indicted, under 24 & 25 Vict. c. 97, for arson of a

ship, the " Zemindar." The indictment contained two counts :

the first charged that the prisoner feloniously, unlawfully, and

maliciously did set fire to the ship with intent thereby to prejudice

the owners of the ship ; the second was similar, but charged the

intent to be to prejudice the owners of the goods and chattels on

board the ship. It was proved that the " Zemindar " was on her

voyage home with a cargo of rum, sugar, and cotton ; that the

prisoner was a seaman on board ; that he went into the forecastle

hold, opened the sliding door in the bulkhead, and so got into the

hold where the rum was stored. He had no business there, and

no authority to go there, and went for the purpose of stealing

some rum. He bored a hole in the cask with a gimlet ; when
trying to put a spike in the hole out of which the rum was running,

he had a lighted match in his hand, and the rum caught fire. The

prisoner himself was burned on the arms and neck, and the ship

caught fire and was completely destroyed. The jury convicted

the prisoner^ but on the point l^eing reserved the Irish Court of

Crown Cases Reserved quashed the conviction.

In a case tried at the Central Criminal Court, Mr. Justice Charles

proposed to ask the jury their opinion as to the prisoner's act : if

in what he did he acted with a reckless disregard whether the

house was set on fire or not, that would be in accordance with the

ruling of Mr. Justice Blackburn in Child's case, and would con-

stitute a sufiicient intention to injure to justify a verdict of Guilty;

a mere intent to injure the owner of the goods destroyed would

not be sufficient. The prisoner was convicted. (R. v. Turrell,

Sessions Paper, C. C. C, Vol. 109, p. 473.)
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A prisoner may be indicted under 24 & 25 Vict. c. 97, s. 2, with

setting fire to a dwelling-bouse, a person being therein, though the

prisoner himself, who set fire to the house, is the only person

therein at the time. (E. v. Pardoe, 17 Cox, C. C. 715.)

In E. V. Satchwell (L. E. 2 C. C. E. 21, and 12 Cox, C. C. 449) the

jDrisoner was indicted under 24 & 25 Vict. c. 97, s. 17, for setting

fire to a stack of straw. It was proved that he set fire to a

quantity of straw, amounting to 22 cwts., which was packed

on a lorry. The straw had been placed on the lorry to convey

it to market, and brought six or seven miles on the way. The

horses had been removed, and the lorry with the straw on it left

for the night in the yard of an inn, ready to be taken on to market

next morning. The Coru't of Crown Cases Eeserved held that the

prisoner could not be convicted.

As to evidence of other arsons, vide E. v. Bailey, 2 Cox, C. C.

311 ; and E. v. Gray, 4 F. & F. 1102.

Malicious Damage to Property.

[108] R. V. WILLIAM FISHER. (1865)

[L. E. 1 C. C. E. 7 ; 10 Cox, C. C. 146 ; 13 L. T. 380.]

The prisoner had been engaged as engine-driver and servant

to the prosecutor, and in consequence of a difference between

him and the prosecutor, the prisoner left the prosecutor's

service.

The prisoner plugged up the feed-pipe of a steam-engine,

which had been under the prisoner's care as engine-driver, arid

was the property of the prosecutor, and displaced other parts

of the engine in such away as rendered it temporarily useless,

and would have caused an explosion if the obstruction had not

been discovered and removed. It was held that he was guilty
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of damaging the engine with intent to render it useless, within

the meaning of 24 & 25 Vict. c. 97, s. 15.

" It is like the case of spiking a gun," said Pollock, C. B.,

" where there is no actual damage done to the gun, although

it is rendered useless. The case falls within the expression

' damage with intent to render useless.' Can it be said that

the machine was not damaged when it was j)laced in such a

position that, if the water had gone on boiling, the boiler

would have burst? Moreover, great injury may be done to a

machine by the disj)lacement of its parts ; and in this case,

until the parts were replaced, the machine was useless.

Surely the displacement of the parts was a dainage within

the 15th section, if done with intent to render the machine

useless."

[Orridge for the Crown ; J. H. Mills for the prisoner.]

So, under the repealed statute, 28 Geo. III. c. 55, it was held

that the taking out and carrying away a part of a stocking-frame,

without which the frame would not work, was "damaging" the

frame, although the part taken out was not injured, and the

replacing it would make the frame all right again. (R. v. Tacey,

E. & R. 452.)

In Gardner v. Mansbridge (19 Q, B. D. 217), the Queen's Bench
Division held that in order to constitute the offence of wilfully or

maliciously committing damage, injury, or spoil to or upon any

real property under s. 52 of the Malicious Injuries to Property

Act, 1861, there must be proof of actual damage to the realty itself,

and mere damage to uncultivated roots or plants growing upon

the realty is insuflficient to justify a conviction. The respondent

gathered mushrooms in a field belonging to the appellant. They

were of value to the latter, but tliey grew spontaneously, and were

entii'ely uncultivated. No damage was done by the respondent to

the grass or the hedges. The Court held that, upon the above

facts, the respondent had not been guilty of an offence within

sect. 52 of the Act.

In Laws V. Eltringham (8 Q.B. D. 283, and 15 Cox, C.C. 22) the

soil of a town moor was vested in the corporation of the town
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in fee, but freemen and widows of deceased freemen of the town

were under statute entitled to the " full right and benefit of the

herbage " of the town moor for two milch cows. The respondent

was charged with unlawfully and wilfully committing damage,

injury, and spoil to or upon certain grass and herbage then

growing on the town moor. On a case stated the Queen's Bench

Division held that this right to the herbage was not " any real

or personal property whatsoever " within the meaning of the

Malicious Injuries to Property Act (24 & 25 Vict. c. 97), s. 52,

which applies only to tangible property and not to a mere

incorporeal right.

In the case of E. v. Pembliton (L. E. 2 C. C. E. 119) the prisoner

threw a stone at some persons with whom he had been fighting in

a street at Wolverhampton, but missed his aim, and broke a

valuable plate-glass window. As the jury, while convicting him

for breaking the window, acquitted him of all malicious intention,

the conviction was quashed.

In Gayford r. Chowler
( [1898] 1 Q. B. 31, and 18 Cox, C. C. 702)

the appellant, a trespasser, walked across a field of the respondent.

The grass was long, and the appellant did damage to the grass

to the value of 6d. The Court held that he was liable to be

summarily convicted under sect. 52 of the Malicious Injuries to

Property Act, 1861, which makes it an offence to " wilfully or

maliciously commit any damage, injury or spoil to or upon any

real or personal property whatsoever . . . for which no punishment

is hereinbefore provided."

In Eoper v. Knott
( [1898] 1 Q. B. 868) it was held that a milk-

carrier who damages his employer's milk by adding water to it,

with no intention of injuring his employer, but in order to make a

profit for himself by increasing the bulk of the milk, is guilty of

an offence under sect. 52 of the Malicious Injuries to Property

Act, 1861.

On the trial of an indictment for malicious damage to property

under 24 & 25 Yict. c. 97, s. 51, where the defence set up is a

claim of right, the proper direction to the jury is : Did the

defendants do what they did in the exercise of a supposed right ?

adding that if, on the facts before them, the jury came to the

conclusion that the defendants did more damage than they could

reasonably suppose to be necessary for the assertion or protection
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of that right, then the jury may properly, and ought to, find the

defendants guilty of malicious damage under sect. 51. (E. v.

Clemens, [1898] 1 Q. B. 556.)

B. was the owner of Gilltown House and demesne in the

county of Kildare. The house had been burnt down except the

kitchen, where some furniture, including a picture and two

mirrors, was stored. M., a military chaplain at the Curragh

Camp, obtained leave to bring some of the band boys stationed at

the Curragh to the demesne for a day's holiday. Some of the

boys strolled over to the building, and from curiosity to see what

was in it, smashed open the doors and windows, and five of them
entered. One of them in struggling to get out broke the two

mirrors. The Court held that the acts were malicious, and were

punishable as a crime under the Malicious Damage Act, 1861.

(In re Borrowes, [1900] 2 Ir. E. 593.)

As to amount of injury done to trees, under 24 & 25 Vict. c. 96,,

s. 32, it was held in E. v. Shepherd (L. E. 1 C. C. E. 118, and 11 Cox,

C. C. 119), that in estimating the amount of the injury, the injuries

done to two or more trees may be added together, provided the

trees are damaged at one and the same time, or so nearly at the

same time as to form one continuous transaction.

Wounding cattle, 24 & 25 Vict. c. 97, s. 40. Upon an indictment

under the statute for maliciously wounding a horse, it is not

necessary to prove that an instrument was used to inflict the

wound. (E. V. Bullock, L. E. 1 C. C. E. 115, and 11 Cox, C. C.

125).

In E. V. Welch (1 Q. B. D. 23, and 13 Cox, C. C. 121) the prisoner

was indicted under 24 & 25 Vict. c. 97, s. 40, for unlawfully and

maliciously killing, maiming, and wounding a mare. It w^as proved

that the prisoner caused the death of the mare through injuries

inflicted by his inserting the handle of a fork into her vagina, and

pushing it into her belly. There was no evidence that the

prisoner was actuated by illwill towards the owner of the mare or

spite towards the mare, or by any motive except the gratification

of his own depraved taste. The jury found that the prisoner did

not in fact intend to kill, maim, or w^ound the mare ; but that

he knew what he was doing would or might kill, maim, or wound

the mare, and nevertheless did what he did recklessly and not

caring whether the mare was injured or not. The jury convicted
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the prisoner, and the Court of Crown Cases Eeserved held that

there was sufficient malice, and that the conviction was right.

Vide also E. v. Faulkner, ante, p. 439, as to injury to property

by setting fire to a ship.
"

Vide also E. v. Vasey and Lally, [1905] 2 K. B. 748, as to

poisoning fish.

In McDowell v. Corporation of Dublin ([1903] 2 Ir. E. 541), a

thief for the purpose of committing a larceny, for which he was

subsequently convicted, broke a window pane the property of the

owner of the stolen goods. The Irish Court of Appeal held that

the breaking of the window pane was a crime punishable on

indictment under the Malicious Damage Act, 1861.

As to shooting a dog under a bond fide belief that the act was

necessary for the pi'otection of property, vide Miles v. Hutchings

( [1903] 2 K. B. 714), and Armstrong v. Mitchell (20 Cox, C. C.

497).

Poadiing,

[109] OSBOND r. MEADOWS. (1862)

[12 C. B. N. S. 10 ; 31 L. J. (M. C.) 238; 8 Jur. N. S. 1079 ;

6 L. T. (N. S.) 290 ; 10 W. E. 537.]

An information was laid by Osbond, a gamekeeper, against

Meadows for trespass in pursuit of game. It was proved at

the hearing that Meadows, l)eing upon his own land, or land

upon which he was privileged to shoot, fired at and killed a

pheasant in the land of a farmer named Underbill, and went

upon Underhill's land without leave and picked it up. The

justices dismissed the case, considering they ought to do so,

having regard to E. r. Pratt (1 Dears. & P. C. C. 502), and

E. r. Halloway (1 C. & P. 128). The question for the Court

of Common Pleas was whether the justices were right in point

of law in dismissing the case. The Court held that it was a
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trespass in search or pursuit of game within 1 & 2 Will. IV.

c. 32, s. 30, the whole being one continuous act.

Erie, C. J., said :
" I am satisfied to give my judgment for

the appellant, on the ground that, in substance and reality,

the shooting the bird and going upon the land to pick it up

was one transaction. The respondent, being upon the land of

an adjoining owner, fires at a bird and kills it, and he imme-

diately steps upon the land to pick up the dead bird. The act

of going on the land to pick u]3 the bird relates to the act of

shooting, and the whole was one transaction. I therefore

think that the justices would have been well warranted in

coming to the conclusion that the respondent had been guilty

of the act of trespass charged against him."

Byles, J., said: " If I were called upon to decide whether

or not dead game was within the meaning of the clause in

question, I should have desired time to consider. But I

entirely agree with the rest of the Court in thinking that the

pursuit commenced with the act of firing, and terminated with

the act of picking up the dead bird. There w'as a pursuit of

game and there was a trespass. It would be highly incon-

venient if we were to inquire in every case whether the bird

had breathed its last or not at the time it was picked up. The

appellant is clearly entitled to succeed,"

[E. Bennett for the appellant.]

By 1 & 2 Will. IV. c. 32, ss. 30, 31, it is a penal offence to trespass-

in the daytime upon lands in search of game, punishable by a fine

before a justice of the peace ; and all such trespassers may be

required to quit the land, and to tell their names and places of

abode, and in case of refusal may be arrested. These provisions,

however, do not apply to persons hunting or coursing, or claiming

or exercising a right of free warren, nor to gamekeepers ; nor do

they preclude or prevent any person from proceeding by way of

action to recover damages for trespasses, except that when pro-

ceedings have been taken under the Act, no action is maintainable

for the same trespass.
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The 1 & 2 Will. IV. c. 32, s. 30, which imposes a penalty for

trespass in search or pursuit of game, means in search or pursuit of

Avild game ; and to constitute the offence of trespassing upon land

in search or pursuit of game under the statute, there must be a

bodily entering or being of the person upon the land upon which

the trespass is alleged to have taken place ; and there may be a

trespass within the x^ct, though, at the time, the person is upon a

highway. Firing at game from a highway is a trespass in pursuit

of game. The leave and licence of the occupier, to be an answer

to such complaint, must precede the act of trespass. It has been

held that putting down a snare on a day before Sunday, for the

purpose of killing game, and keeping it set on Sunday, was using

an engine or an instrument on Sunday.

An information for trespass in pursuit of game need not be laid

by a person having an interest in the land, but may be laid by a

common informer.

Bv 24 & 25 Vict. c. 96, s. 17, whosoever shall unlawfully and

wilfully, between the expiration of the first hour after sunset and

the beginning of the last hour before sunrise, take or kill any hare

or rabbit in any warren or ground lawfully used for the breeding

or keeping of hares or rabbits, whether the same be enclosed or

not, shall be guilty of a misdemeanour.

And whosoever shall unlawfully and wilfully, between the begin-

ning of the last hour before sunrise and the expiration of the first

hour after sunset, take or kill any hare or rabbit in any such

warren or ground, or shall at any time set or use therein any snare

or engine for the taking of hares or rabbits, shall, on conviction

thereof, before a justice of the peace, forfeit and pay such sum of

money, not exceeding 5/., as to the justice shall seem meet ;
provided

that nothing in this section contained shall affect any person taking

or killing in the day-time any rabbits on any sea-bank or river-bank

in the county of Lincoln, so far as the tide shall extend, or within

one furlong of such bank.
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Armed Poaching by Night.

R. V. SUTTON AND OTHERS. (1877) [110]

[13 Cox, C. C. 648.]

The prisoners were indicted for night poaching, armed, on

land in the occupation of the prosecutor, under 9 Geo. IV. c. 69,

s. 9, which enacts that if any persons to the numher of three

or more together shall by night unlawfully enter or be on any

land, whether open or enclosed, for the purpose of taking or

destroying game or rabbits, any such persons being armed

with any gun, crossbow, firearms, bludgeon, or any other

offensive weapon, each and every such person shall be guilty

of a misdemeanour. The prisoners had sticks of the ordinary

thickness of rustic walking sticks. The prisoner Sutton had

a small pitchfork, and he and some of the other prisoners

threw stones. It was held that the poachers carrying things

not apparently weapons, but capable of being used as such,

and brought out to serve for both harmless and offensive pur-

poses, are "armed" within the meaning of the statute. It

was also held that a variance between the allegation of the

occupation of land in an indictment for night poaching and

the proof of the occupation, will, if not such as to have misled

the prisoners, be amended at the trial.

Lindley, J., said :
" In the first place, it is not necessary

that all should be armed. Sutton had the fork. Slater a

stick, and Upton a stick. "What a bludgeon is, I do not

know. It is a thick stick ; and where the degree of thickness

begins which makes it a bludgeon, I cannot tell. If the

instruments were not taken out for offensive purposes, the

prisoners would not be armed. But if you are satisfied that

they were taken out for ijoaching purposes, for carrying nets.
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and also for resisting the keepers, the prisoners would be

armed. It does not follow that because an instrument can

be used for another purpose the person carrying it would not

be armed."

The prisoners were found guilty.

[Boddam for the Crown ; John Kose and C. J. Darling for

the ]3risoners.]

The 9 Geo, IV. c. 69, s. 9, creates two distinct offences. First, the

entering in the night on land to the number of three, some one of

them being armed ; and second, the being in the night on land to

the number of three, some one of them being armed. (E. v.

Kendrick, 7 C. & P. 184.)

In R. V. Lines
( [1902] 1 K. B. 199) the Court of Crown Cases

Reserved held that on an indictment for a third offence two

previous convictions under sect. 1 of the Night Poaching Act,

1828 (9 Geo. IV. c. 69) must be alleged and proved, and that a

previous conviction under sect. 9 of the Act of the misdemeanour

of entering upon land by night armed and to the number of three or

more for the purpose of taking game was not a previous conviction

within sect. 1.

If nets are hung on the twigs of a hedge within a close, it is an

entry, though the parties are in a lane outside the hedge ; audit is

not necessary to constitute the offence of three or more persons

entering land in the night time to take game, that all the three

persons should be in one close, or that the land should be in the

occupation of one person. The essence of the crime is that the

persons who enter the land by night for the pui'pose of taking

game or rabbits should be armed with such offensive weapons as

they intend to use in the event of their being disturbed. If one of

them is so armed, with the knowledge of the rest, they can all be

convicted. Night means the time from the expiration of the first

hour after sunset to the beginning of the last hour before sunrise.

A prosecution for this crime must be commenced within twelve

months after the alleged commission of it. Large stones are offen-

sive weapons, within 9 Geo. IV. c. 69, s. 9, if the jury is satisfied

that the stones are of a description capable of inflicting serious

injury if used offensively, and were brought and used for that
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purpose. An indictment alleged that the defendant and others

were armed with bludgeons and other offensive weapons, and the

evidence was that they had sticks. It was held that a stick was
not necessarily an offensive weapon, in the absence of evidence of

its size, &c., even though it had been used offensively. A game-

keeper, or other person lawfully authorized under 9 Geo. IV., c. 69,

s. 2, may apprehend persons found offending under that Act, without

calling on them to surrender, if the circumstances are such as to

constitute notice of his purpose ; and a person who is employed by

a lord of a manor, as a watcher of his game preserves, is a person

having authority to apprehend night poachers, and he need not

have any authority from the lord of the manor.

Fraudulent Bankruptcy.

R. V. PETERS. (1886)
,

[111]

[16 Q. B. D. 636 ; 16 Cox, C. C. 36.]

This case decided that, in order to convict an undischarged

bankrupt under 46 & 47 Viet. c. 52, s, 31, of the offence of

" obtaining credit to the amount of twenty pounds or upwards

from any person without informing such person that he is an

undischarged bankrupt," it is not necessary that there should

be a s'tipulation to grant credit in the contract between the

parties ; it is sufficient if a credit in fact is obtained.

The prisoner, an undischarged bankrupt, living in New-

castle-on-Tyne, bought a horse from the prosecutor, a farmer

in Ireland, for 22/., free of expense to the vendor, who, by the

prisoner's direction, delivered the horse on board a steamer at

Larne ; no stipulation was made as to the time or mode of

payment, and the prisoner did not disclose the fact that he

was an undischarged bankrupt. The prisoner paid for the

w. 29
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carriage of the horse on its delivery to him at Newcastle, and

immediately sold it, and refused to pay the price to the

prosecutor.

The Court of Crown Cases Keserved held that there was

evidence to go to the jury of an obtaining credit by the

prisoner within the meaning of sect. 31 of the Bankruptcy

Act, 1883, and that the offence was committed in Newcastle-

on-Tyne.

Lord Coleridge, C. J., said :
" The question for us is whether

this undischarged bankrupt did obtain credit. . . . The words

of the section are 'obtains credit.' Did the prisoner obtain

credit ? It is said that he did not, because he did not stipulate

for it ; but the Act does not say that there must be a stipula-

tion for credit ; or that it must be obtained on a specific

contract to give credit. In such a case as the present, where

a man obtains goods and does not pay for them for a sub-

stantial period of time, I am not prepared to say that we

ought to limit the plain meaning of the words in the Act of

Parliament. The prisoner has obtained credit, and has had

it, whether or no he stipulated for it at the time of the

purchase."

[Joel for the prosecution ; J. Lawson Walton for the

prisoner.]

In E. V. Juby (16 Cox, C. C. 160) it was held that the oifence of

obtaining credit to the extent of 20/. or upwards by an undischai'ged

bankrupt, is committed where the bankrupt receives and keeps

goods of the value of 20/. or upwards without paying for them, or

informing the creditor of the fact of his being an undischarged

bankrupt, or repudiating the contract, although the goods were sent

in execution of an order for goods of a less value than 20/.

"It is felony, punishable wdth two years' imprisonment, for any

person, who has become a bankrupt, or in respect of whose estate a

receiving order has been made, or who liquidates by arrangement,

after the presentation of the bankruptcy petition by or against him,

or within four months before such event, to abscond, or make



FRAUDULENT BANKRUPTCY. 451

preparations for absconding, from this country with property to the

amount of 20Z. or upwards, which ought by law to be divided

amongst his creditors. A bankrupt, or person in respect of whose
estate a receiving order has been made, or who hquidates by
arrangement after the presentation of a bankruptcy petition by or

against him, commits a misdemeanour, rendering him hable to two

years' imprisonment, if he is guilty of any of the following

irregularities, unless, indeed, the jury is satisfied that he had no

intention to defraud :

—

" (1.) If he does not fully discover and deliver up to the trustee

administering his estate all the property, which he is

required by law to deliver up, together with the books and

documents relating thereto ; or if he does not to the best

of his knowledge explain to the trustee the circumstances

under which he has disposed of any part of the property.

" (2.) If after the presentation of a bankruptcy petition by or

against him, or the commencement of the liquidation, or

within four months of the presentation or commencement
thereof, he fraudulently conceals or removes any part of

his property to the value of 10/. or upwards, or conceals

any debt due to or from him, or conceals, destroys, or is

privy to the falsification of any books or documents relating

to his affairs ; or if, within this period of four months, he,

by any false representation or other fraud, has obtained

property on credit and has not paid for it.

" (3.) If he has within the said period of four months obtained,

under false pretence of carrying on business, and dealing

in the ordinary way of trade, any property on credit, and

has not paid for it ; or if within this period lie has pawned,

pledged or disposed of, otherwise than in the ordinary way
of his trade, property which he lias obtained on credit and

has not paid for.

" (4.) If, knowing that a false debt has been proved against the

estate, he fails for the period of a month to inform the

trustee. Such false claim amounts, on the part of the

proving creditor, to a misdemeanour punishable with one

year's imprisonment.

" (5.) If he is guilty of any fraud for the purpose of obtaining

'I'd—

2
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the consent of any of his creditors to an agreement with

reference to his affairs.

" And now, by 46 & 47 Vict. c. 52, s. 31, as shown in the leading

case, it is a misdemeanour punishable with two years' imprisonment

for an undischarged bankrupt to obtain credit to the extent of 20Z.

or upwards from any person without informing such person that he

is an undischarged bankrupt.

" Even though a debtor has obtained his discharge, or has com-

pounded, he is not exempt from criminal liability if he has been

guilty of any criminal offence." (Shirley's Criminal Law.)

Vide the Fraudulent Debtors Act, 1869, and the Bankruptcy Acts

of 1883, 1889, and 1890.

In E. V. Wilson (5 Q. B. D. 29) the prisoner was convicted

under s. 12 of the Debtors Act, 1869 (32 & 33 Vict. c. 62), for that

he, within four months before the presentation of a bankruptcy

petition against him, upon which he was adjudged bankrupt,

quitted England, taking with him, with intent to defraud, property

exceeding 201., wdiich ought by law to have been divided amongst

his creditors. At the time when he quitted England and when he

was adjudged bankrupt the prisoner was an infant. The debts

proved against his estate were trade debts, contracted since the

passing of the Infants' Belief Act, 1874 (37 & 38 Vict. c. 62), and

it did not appear that any debts for necessaries supplied to him

existed. The Court of Crown Cases Reserved held that the con-

viction could not be upheld.

In E. V. Rowlands (8 Q. B. D. 530) A., B. & C. were convicted,

under sect. 13, sub-sect. 3, of 32 & 33 Vict. c. 62, of having, with

intent to defraud the creditors of A., removed the property of A.

since the date of an unsatisfied judgment against A. The evidence

was, that on the next night after a judgment, which was still

unsatisfied, had been obtained against A., the property of A. was

removed from his house by A., B. & C, in order to defeat the

creditor who had obtained the judgment, and to prevent him from

levying thereon to satisfy the judgment. There was no evidence

that A. had any other creditors, or that there was any intention to

defeat the claims of any creditors of A. other than this particular

creditor. No petition in bankruptcy had been presented against

A., nor had any proceedings been taken to have his affairs

liquidated by arrangement. The Com't of Crown Cases Reserved
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held that the absence of proceedings in bankruptcy or for hquida-

tion was not material ; that the provisions in question of the above

statute applied to all persons ; but that the conviction must

nevertheless be quashed, inasmuch as an intent to defraud creditors

was charged but not proved.

Denman, J., said :
" The section applies not only to bankrupts

but to all fraudulent debtors. With regard to the second objection,

defrauding a j)articular creditor may, under some circumstances,

afford evidence of intention to defraud creditors generally ; but

that is very different from saying that it must do so. In the

present case there was no evidence on which this Court can say

there was a general intent proved and found by the jury to defraud

creditors, and that is what is charged by the indictment. There

is only evidence of defeating and delaying one creditor.

Cases in point are :—E. v. Cole, Sessions Paper, C. C. C, Vol. 104,

p. 571 ; E. V. Powis, Sessions Paper, C. C. C, Vol. 99, p, 781 ; E. v.

Hemming, Sessions Paper, C. C. C, Vol. 93, p. 432 ; E. v. Moriggia,

Sessions Paper, C. C. C, Vol. 88, p. 352 ; E. v. Creese, L. E. 2

C. C. E. 105 ; E. v. Widdop, L. E. 2 C. C. E. 3 ; E. v. Eobinson,

L. E. 1 C. C. E. 80 ; Ee Burden, 21 Q. B. D. 24 ; E. v. Beck, 16 Cox,

C. C. 718 ; E. V. Griffiths, [1891] 2 Q. B. 145 ; E. v. Pierce, 16 Cox,

C. C. 213; E. V. Dyson, 18 Cox, C. C. 1 ; E. v. Erdheim, [1896]

2 Q. B. 260, and 18 Cox, C. C. 355 ; E. v. Hopkins and Ferguson,

[1896] 1 Q. B. 652 ; E. v. Humphris, [1904] 2 K. B. 89.

Personation.

R. V. HAGUE. (1864) [112]

[9 Cox, C. C. 412 ; 4 B. & S. 715 ; 33 L. J. (M. C.) 81.]

This was a case stated by the Quarter Sessions of the West

Fading of Yorkshire, upon an appeal, whereby a conviction by
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justices of the defendant, for inducing one James Fogle to

personate a voter at an election of town councillors, was

affirmed.

The Court o* Queen's Bench held that the offence of inducing

another to personate a voter at a municipal election under

22 Yict. c. 35, s. 9, is complete upon the personator tendering

the voting paper, although, on being asked if he is the person

whose name is signed to the voting paper, he answers, " No,"

and the vote is accordingly rejected.

Blackburn, J., said :
" I take it that as soon as a man holds

himself out to be the person entitled to vote, and does so in

the name of another, he commits the offence ; and that it is

utterly immaterial that he is stopped before he succeeds in his

object. Upon his tendering his voting paper, he has done

sufficient to warrant the conclusion that he personated."

[Maule for the appellant ; Fowler for the respondent.]

The offence of personation consists of many kinds, such as

personating holders of stock, seamen or soldiers, voters at parlia-

mentary or municipal elections, bail, &c.

In E. V. Hearn (Sessions Paper, C. C. C, Vol. 103, p. 365) the

accused, having three qualifications, gave three separate votes, and

the Court held that even if he did not know that he was doing

wrong, he had committed an oft'ence.

Other cases on this subject are :—R. v. Bent, 1 Cox, C. C. 356

;

R. V. Parr, 1 Leach, C. C. 434 ; R. v. Brown, 2 East, P. C. 1007;

R. V. Tannet, R. & R. C. C. 351 ; R. v. Cramp, R. & R. C. C. 327;

R. V. Martin, R. & R. C. C. 324 ; R. v. Potts, R. & R. C. C. 353
;

R. V. Lake, 11 Cox, C. C. 333 ; R. v. Vaile, 6 Cox, C. C. 470

;

Wickham v Philhps, 47 J. P. 612 ; Whiteley v. Chappell, L. R.

4 Q. B. 147 ; R. v. Pringle, 2 Moo. C. C. 127 ; R. v. Bowler, Car.

& M. 559 ; R. v. Ehis, Car. & M. 564 ; R. v. Thompson, 2 M. & Rob.

355 ; R. V. Haslam, 1 Den. 73 ; R. v. Goodman, 1 F. & F. 502

;

R. V. Turner, 12 Cox, C. C. 313 ; R. v. Fox, 16 Cox, C. C. 166.

There are a very large number of statutes dealing with the

various offences of personation, namely:—31 Geo. II., c. 10;

54 Geo. III., c. 93; 57 Geo. III., c. 127; 7 Geo. IV., c. 16 ; 2 Will. IV.,
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c. 53 ; 14 & 15 Vict. c. 105 ; 22 Vict. c. 35 ; 24 & 25 Vict. c. 98
;

26 & 27 Vict. c. 73 ; 28 & 29 Vict. c. 36 ; 28 & 29 Vict. c. 124

;

30 & 31 Vict. c. 131 ; 33 & 34 Vict. c. 58 ; 35 & 36 Vict. c. 33 ; and

37 & 38 Vict. c. 36 (The False Personation Act).

Intimidation.

SMITH V. THOMASSON. (1890) [113]

[16 Cox, C. C. 740 ; 62 L. T. 68 ; 54 J. P. 596.]

By sect. 7 of the Conspiracy and Protection of Property Act,

1875 (38 & 39 Vict. c. 86), it is enacted that "every person

who, with a view to compel any other person to abstain from

doing or to do any act which such other person lias a legal

right to do or abstain from doing, w^rongfully and without legal

authority

—

"
(1) Uses violence to or intimidates such other person or

his wife or children, or injures his property; or

" (2) Persistently follows such other person about from place

to place ; or

" (3) Hides any tools, clothes, or other property owned or

used by such other person, or deprives him of or

hinders him in the use thereof ; or

"
(4) Watches or besets the house or other place where such

other person resides, or works, or carries on busi-

ness, or happens to be, or the approach to such

house or place ; or

" (5) Follows such other person with two or more other

persons in a disorderly manner in or through any

street or road shall " be liable to a penalty, &c.

The appellant, who was on strike, was posted outside worivs,
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at which he had heen engaged, as a picket ; and when the

workmen who had taken the place of the strikers, and amongst

whom was the respondent, came out of the works, the respon-

dent was silently followed by the appellant at a short distance

down two streets. A crowd which had been waiting outside

the works also followed the respondent with hostile words and

gestures. The justices convicted the appellant under the

above section, and, on appeal, the Queen's Bench Division

held that the justices were right in their decision.

Pollock, B., said: "The legislature does not intend in the

second sub-section to deal with intimidation by a crowd of

people. The act of one person is sufficient to constitute an

offence. Further, it is very clear that the legislature intended

to prevent mere acts, though done without any expressed

intention. It was for the magistrates to say whether the act

complained of was in fact an act of intimidation. There was

here plenty of evidence that the defendant in silently dogging

the footsteps of the workman committed the act which the

statute defines as ' persistently following.' There were the

further facts before the magistrates that many other persons

were pursuing a common course with the aj^pellant.

[J. H. Tickell for the appellant ; Henn Collins, Q.C., for

the respondent.]

In Judge V. Bennett (36 W. E. 103 ; 52 J. P. 247) it was held

that an intimation conveyed in a letter to an employer that his shop

would be picketed, in language so threatening as "to make such

employer afraid," amounts to " intimidation " within the meaning

of sect. 7, sub-sect. 1, of the Conspiracy and Protection of Property

Act, 1875 ; whether the picketing amounts to an unlawful watching

or besetting within sub-sect. 4 or not.

Three very important cases decided by the Court of Crown Cases

Eeserved are :—Connor v. Kent, Gibson v. Lawson, and Curran v.

Treleaven ([1891] 2 Q. B. 545, and 17 Cox. C. C. 554).

In Connor v. Kent, a case was stated by the Recorder of Newcastle-

on-Tyne on the appeal of Thomas Connor, who had been convicted
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at the petty sessions of having " wrongfully and without legal

authority intimidated " William Preston Kent, within the meaning

of sect. 7, sub-sect. 1, of the Conspiracy and Protection of Property

Act, 1875 (38 & 39 Vict. c. 86). The Eecorder confirmed the con-

viction subject to the case, from which it appeared that at the

hearing before him the appellant had been examined and cross-

examined, and that his decision was to some extent the result of the

evidence thus admitted. The Court of Crown Cases Eeserved held

that, as it appeared from the case that the evidence upon which the

conviction had been obtained was in part illegal, the conviction must

be quashed, and refused to hear the appeal.

Gibson v. Lawson was a case stated by the justices of Northum-

berland under sect. 33 of the Summary Jurisdiction Act, 1879, on

the appeal of Eobert William Gibson against the dismissal by them
of a summons charging the respondent, Oswald Lawson, with

having " wrongfully and without legal authority intimidated" the

appellant, within the above-named sub-section of the Conspiracy

and Protection of Property Act, 1875.

In delivering the judgment of the Court, Lord Coleridge, C. J.,

said :
" The respondent was employed as a fitter in the yard of an

iron shipbuilding company ; the appellant was employed in the

same capacity in the same yard. The respondent was a member
of a society called the Amalgamated Society ; the appellant was a

member of a society called the National Society. On December 3rd,

1890, a meeting of the Amalgamated Society was held, at which it

was resolved that the members of that society would strike unless

the appellant left his society and joined theirs. The respondent

communicated this resolution to the foreman of the shipbuilding

company, who communicated it to the appellant. Thereupon the

appellant had an interview with the respondent. In the result the

respondent informed the appellant that the Amalgamated Society

were determined to carry their resolution into effect, but gave him

till the morning of Saturday, December 6th, to make up his mind.

The appellant adhered to his own society, and the shipbuilding

company, in order to avoid a strike, dismissed him from their yard.

It is expressly found in the case that no violence or threats of

violence to person or property were used to the appellant ; but he

swore that he was afraid, because of what the respondent had said,

that he would lose his work, and would not get employment
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anywhere where the Amalgamated Society predominated numeri-

cally over his own society. These are the whole of the material

facts, and on these facts the magistrate dismissed the summons,^

and, we think, rightly."

Curran v. Treleaven was a case stated by the Eecorder of Ply-

mouth upon the appeal of Curran and two other secretaries of trade

unions, who had been convicted at petty sessions of intimidation

under sect. 7, sub-sect. 1, of the above-named Act.

Lord Coleridge, C. J., said :
" The circumstances were very much

like those in the last case on w^iich we have just decided. In order

to prevent the employment by Mr. Treleaven of non-union men, the

three secretaries told him that if he did not cease to employ non-

union men they, the secretaries, would call off from their employ-

ment by him all the members of their respective unions. Mr.

Treleaven refused compliance with their demands, and thereupon

the secretaries called off their respective union men, who, in

obedience to the call, struck work."

The Court of Crown Cases Eeserved quashed the conviction.

Other important cases on the question of intimidation are :

—

Allen V. Flood, [1898] A. C. 1 ; Lyons v. Wilkins, [1889] 1 Ch. 255 ;

Charnock v. Court, [1899] 2 Ch. 35 ; Walters v. Green, [1899] 2

Ch. 696 ; and Farmer v. Wilson, 69 L. J. Q. B. 496.

Sect. 16 of the above Act is as follows :
—" Nothing in this Act

shall apply to seamen or to apprentices to the sea service." In

Kennedy i'. Cowie (17 Cox, C. C. 320) it was held that this does not

exempt a person who is not a seaman from being charged with,

and being liable to punishment under the Act for an offence com-

mitted by him against a seaman. And in K. v. Lynch ([1898] 1

Q. B. 61) the Court of Crown Cases Eeserved held that sect. 16

does not exempt from the punishments prescribed by the Act

persons whose calling or occupation is the sea, but who are not

actually so employed or engaged.

In Smith V. Moody ([1903] 1 K. B. 56, and 20 Cox, C. C. 369),

the appellant was convicted under sect. 7 of the Conspiracy and

Protection of Property Act, 1875, the conviction stating that the

appellant, on February 4, 1902, " with a view to compel " the

respondent " to abstain from working for Messrs. J. B. and

Partners, Limited, at F. Colliery, which he had a legal right to

do, wrongfully and without legal authority did injure the property
"
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of the respondent. The Court held that the act, which the appel-

lant sought to compel the respondent to abstain from doing, was

sufficiently specified in the conviction ; but that the conviction

was bad on its face, and must be quashed, in that it did not specify

what property of the respondent had been injured.

Moreover, the Summary Jurisdiction Act, 1879, s. 39, sub-s. 1,

which provides that in proceedings before courts of summary

jurisdiction " the description of any offence in the words of the

Act . . . creating the offence, or in similar words shall be

sufficient in law," does not do away with the necessity of setting

out in a conviction facts which are a necessary ingredient of the

particular offence in question.

As to commitment, vide Ex parte Wilkins, 18 Cox, C. C. 161.

As to the form of conviction and statement of offence, vide E. v.

Mackenzie ([1892] 2 Q. B. 519), in which the defendant was

summarily convicted under sect. 7 of the Conspiracy and Protec-

tion of Property Act, 1875, the conviction stating that he wrong-

fully and without legal authority followed the informant in a dis-

orderly manner, with two or more other persons, in certain streets,

" with a view to compel him to abstain from doing acts which he

had a legal right to do." The Court held that these acts ought

to have been specified in the conviction, and that it must be

quashed.

Other cases on the question of trade combinations are :—E. v.

Bykerdyke, 1 M. & Eob. 179 ; E. v. Hewitt, 5 Cox, C. C. 162 ; E.

V. Duffield, 5 Cox, C. C. 404 ; E. v. Eowlands, 5 Cox, C. C. 436

;

E. V. Druitt, 10 Cox, C. C. 592 ; E. v. Shepherd, 11 Cox, C. C. 325;

E. V. Bunn, 12 Cox, C. C. 316 ; E. y. Hibbert, 13 Cox, C. C, 82

;

E V. Edmondes, 59 J. P. 776.
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Extradition.

[114] In re CASTIONI. (1890)

[(1891) 1 Q. B. 149 ; 17 Cox, C. 0. 225.]

A number of the citizens of Ticino, one of the cantons of the

Swiss Kepubhc, being dissatisfied with the administration of

the government of the canton, rose against it, arrested several

members thereof, seized the arsenal, from which they provided

themselves with arms, attacked, broke open, and took forcible

possession of, the municipal palace, disarmed the gendarmes,

imprisoned some of the members who had been arrested, and

established a provisional government. On entering the muni-

cipal palace the prisoner Castioni, who had taken an active

part in the disturbance throughout, shot with a revolver, and

killed, a member of the government. He escaped to England,

where he was arrested and committed for extradition on a

charge of murder.

By the Extradition Act, 1870 (33 & 34 Yict. c. 52), s. 3 (1),

" A fugitive criminal shall not be surrendered if the offence in

respect of which his surrender is demanded is one of a political

character."

On a motion for liabeas corpus, the Court held that the true

meaning of this expression is that suggested in Sir James

Stephen's History of the Criminal Law, Vol. II., p. 71, and,

therefore, that to bring an offence within the meaning of the

words " of a political character," it must be incidental to, and

form part of, political disturbances.

The Court also held that the offence which the prisoner had

committed was incidental to, and formed part of, political dis-

turbances, and therefore was an offence of a political character

within the meaning of the statute, and the prisoner could not
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be surrendered, but was entitled to be discharged from

custody ; and that the decision of a magistrate, who commits

a prisoner for extradition, that the offence charged is not of a

political character, is subject to review by the Court on an

application for habeas corpus, so that the Court was not bound

by the decision of the magistrate on the facts before him, but

had power to consider the whole matter, and to receive fresh

evidence.

[Sir E. Webster, Q.C., A.-G., and E. S. Wright for the

Crown ; Sir E. Clarke, Q.C., S.-G., and E. Woodfall for the

Swiss Government ; Sir C. Eussell, Q.C., J. P. Grain, and

Eldridge for the prisoner.]

" A fugitive criminal is any person accused or convicted of an.

extradition crime within any foreign State who is in or is suspected

of being in some part of her Majesty's dominions.
" A requisition for the surrender of a fugitive criminal of any

foreign State who is in or is suspected of being in the United

Kingdom must be made to a Secretary of State by some person

recognised by the Secretary of State as a diplomatic representative

of that foreign State.

" A Secretary of State may, by order under his hand and seah

signify to any one of the Bow Street police magistrates that such

requisition has been made, and require him to issue his warrant for

the apprehension of such criminal.

" If the Secretary of State is of opinion that the offence is one of

a political character, he may, if he thinks fit, refuse to send any such

order, and he may also at any time order a fugitive criminal accused

or convicted of such an offence to be discharged from custody.

" The police magistrate at Bow Street must receive any evidence

which may be tendered to show that the crime of which the prisoner

is accused is an offence of a political character, or not an extradition

crime." (Stephen's Criminal Procedure.)

Where the surrender of a fugitive criminal is demanded by the

government of a friendly State for offences within the provisions of

the Extradition Act, 1870, and of the extradition treaty with that

State, the Court has no jurisdiction to inquire whether the demand

for surrender is made in good faith and in the interests of justice.
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The provision of sect. 3, sub-sect. 1, of the Extradition Act, 1870, by

which a fugitive criminal shall not be surrendered if he proves to

the satisfaction of the Court that the requisition for his surrender

has been made with a view to try or punish him for an offence of a

political character applies only to an offence of a political

character which has been already committed. (In re Arton,

[1896] 1 Q. B. 108). In the same case it was held that the

offence in English law of fraudulent falsification of accounts by

a director, public officer, or member of a public company, is an

offence within article 147 of the French Code Penal, and is covered

by the expression " faux en ecritures de commerce " in that article.

Although it may not amount to forgery according to English law,

that offence is an extradition crime within the French version of

article 3 (2) of the Extradition Treaty with France, and within

the English version of article 3 (18) of the same treaty, and also

within the Extradition Acts. {Li re Arton (No. 2) [1896] 1 Q. B. 509.)

Upon the argument of a rule for a habeas corpus obtained by a

fugitive criminal against whom the magistrate has upon the

evidence before him made an order of committal under the Extra-

dition Act, 1870, the Court has no jurisdiction to review the

decision of the magistrate upon the ground that since the order of

committal was made further evidence had been obtained which

might have affected his decision. The only question which the

Court can entertain is the question of jurisdiction—that is, that

the crime alleged is outside the Extradition Act altogether, or

that there was absolutely no evidence upon which the magistrate

could properly commit ; but if the magistrate have jurisdiction, and

if there be evidence before him i;pon which he could properly com-

mit, the Court cannot review his decision ; and if further evidence be

obtained after the order of committal, it is entirely a matter for

inquiry by the Secretary of State before making an order for the

stuTender of the accused. (Ex parte Siletti, 20 Cox, C. C. 353.)

A prisoner committed for extradition on two charges of com-

mitting anarchist outrages in France by causing explosions at a

cafe and at certain barracks, applied for a writ of habeas corpus.

The two charges were included in one committal. The Court

held that if the charges had depended on the uncorroborated

evidence of an accomplice (which was not the case), there would

not be a ground for discharging the prisoner, for absence of
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corroboration was not conclusive in favour of a prisoner's right to

acquittal, but the magistrate had a discretion as to whether the

evidence was sufficient to justify a committal, that separate

committals were not necessary, that the outrage at the barracks

was not an offence of a political character within the meaning of

sect. 3 sub-sect. 1 of the Extradition Act, 1870, for to constitute a

political offence there must be two or more parties ia the State,

each seeking to impose the government of their own choice on the

other, which was not the case with regard to anarchist crimes,

and therefore the prisoner was liable to extradition.

Cave, J., said: " In the present case there are not two parties

in the State, each seeking to impose the government of their own
choice on the other ; for the party with whom the accused is

identified, by the evidence, and by his own voluntary statement,

namely, the party of anarchy, is the enemy of all governments.

Their efforts are directed primarily against the general body of

citizens. They may, secondarily and incidentally, commit offences

against some particular government ; but anarchist offences are

mainly directed against private citizens." {In re Meunier [1894]

2 Q. B. 415 ; and 18 Cox, C. C. 15.)

In order to justify the extradition of the subject of a foreign

State there must be evidence of an act committed by him in the

foreign country, amounting to an offence against the law of such

country, and which if committed in England would amount to an

offence against English law.

A warrant was issued in France for the ari^est of a French

subject accused of having embezzled or misappropriated money
delivered to him in his capacity of notary. He escaped from

France, and was arrested in English territory, and his extradition

was demanded by the French authorities. A magistrate com-

mitted him for extradition on a warrant describing him as accused

of the crime of fraud by a bailee and fraud as an agent. The

French warrant specified nineteen separate charges. On an

application for a habeas corpus, the Court came to the conclusion

that as to fifteen of the charges, the evidence disclosed no crime

punishable by English law. With regard to the other four

charges, there was evidence that in each case money was intrusted,

without any direction in writing, to the prisoner as a notary, with

a view to re-investment as soon as either he or his customer
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should have found a suitable investment, and that he had mis-

appropriated such money. The Court held that the offences

charged were sufficiently described, both in the French and in the

English warrant, and that the warrants were consistent with each

other ; that the fact that, as to some of the charges in the French

warrant, the evidence did not disclose any crime against English

law, was no answer to the claim for extradition ; that as to the

four charges last above mentioned, there was evidence of offences

within the meaning of article 408 of the French Penal Code, and

article 3, clause 18, of the Extradition Treaty, and evidence that

the prisoner had been inti'usted as an attorney or agent with

money for safe custody within the meaning of 24 & 25 Vict. c. 96,

s. 76, and therefore there w-as evidence of offences against English

law, and extradition ought to be gi-anted. The Court also held

that there was no evidence of offences against 24 & 25 Vict. c. 96,

s. 75, because the first part of that section requires that the money
should have been intrusted with a direction in writing, and the

second part does not apply to money. {In re Bellencontre, [1891]

2 Q. B. 122.) This, of course, was prior to the Larceny Act, 1901,

which renders direction in writing unnecessary.

Cases on this subject are:—E. v. Bernard, Annual Eegister

for 1858, p. 310 ; Ex parte Huguet, 29 L. T. N. S. 41 ; E. v.

Mam-er, 10 Q. B. D. 513 ; Attorney-General of Hong Kong v.

Kwok-a-Sing, 12 Cox, C. C. 565 ; E. v. Weill, 9 Q. B. D. 701 ;

E. V. Ganz, 9 Q. B. D. 93 ; In re Counhaye, L. E. 8 Q. B. 410

;

Be Woodhall, 16 Cox, C. C. 478 ; lure Guerin, 58 L. J. (M. C.) 42 ;

E. V. Walton, Sessions Paper, C C. C, Vol. 84, p. 364; E.

V. Cargalis, Sessions Paper, C. C. C, Vol, 84, p. 56 ; E. r.

Howard, Sessions Paper, C. C. C, Vol. 84, p. 625; E. v. Wilson,

3 Q. B. D. 42; Ex parte Windsor, 10 Cox, C. C. 119; E. v.

Lavaudier, 15 Cox, C. C. 329 ; Be Pinter, 17 Cox, C. C. 498 ; Ex
parte Otto, [1894] 1 Q. B. 420 ; and 17 Cox, C. C. 754 : Be Galwey,

18 Cox, C. C. 213 ; E. v. Spilsbury, [1898] 2 Q. B. 615 : E. v.

Hole, 62 J. P. 616; Ex parte Salaman, [1902] 2 K. B. 312.

The statutes on this subject are :—The Extradition Act, 1870

(33 & 34 Vict. c. 52) ; the Extradition Act, 1873 (36 & 37 Vict.

c. 60) ; and the Fugitive Offenders Act, 1881 (44 & 45 Vict. c. 69).
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A dmiralty Jurisdiction.

R. V. KEYN. (1876) [115]

[2 Ex. D. 63 ; 13 Cox, C. C 403 ; 46 L. J. (M. C.) 17.]

This was the famous case of the " Franconia," a German

ship which ran down a British ship, the " Strathclyde," a

couple of miles off Dover, and drowned a passenger named

Jessie Young. The prisoner, a German, was in command of

the " Franconia," and the question was whether the Central

Criminal Court had jurisdiction to try him for manslaughter.

This question, after most elaborate discussion, was decided in

the negative, on the ground that prior to 28 Hen, VIII. c. 15,

the Admiral had no jurisdiction to try offences committed by

foreigners on board foreign ships, whether within or without

the limit of three miles from the shore of England, and that

that and the subsequent statutes only transferred to the

common law courts and the Central Criminal Court the

jurisdiction formerly possessed by the Admiral.

[Sir H. Giffard, S.-G., Poland, C. Bowen, and Straight for

the Crown ; Benjamin, Q.C., Cohen, Q.C., Phillimore, and

Stubbs for the prisoner.]

The judgment in this case led to the passing of 41 & 42 Vict.

c. 73 (the Territorial Waters Jurisdiction Act, 1878), the second

section of which statute enacts that " an offence committed by a

person, whether he is or is not a subject of her Majesty on the

open sea within the territorial waters of her Majesty's dominions,

is an offence within the jurisdiction of the Admiral, although it

may have been committed on board, or by means of, a foreign

ship ; and the person who committed such offence may be.

arrested, tried, and punished accordingly."

The jurisdiction of the Admiralty in the case of British ships,,

and all persons on board them, extends not only over the high

w. 30
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seas, but also in foreign rivers " as far as great ships go "
; although

the municipal authorities of the foreign country may have

concurrent jurisdiction.

An American citizen, serving on board a British ship, caused

the death of another American citizen serving on board the same
ship, under circumstances amounting to manslaughter, the ship

at the time being in the river Garonne, within French territory, at

a place below bridges, where the tide ebbed and flowed and

great ships went. It was held that the ship was within the

Admiralty jurisdiction, and that the prisoner was rightly tried and

convicted at the Old Bailey. (R. v. Anderson, L. R. 1 C. C. R.

161.) "There is no doubt," said Bovill, C. J., "that the place

where the offence was committed was within the territorj^ of

France, and that the prisoner was, therefore, subject to the laws

•of France, which that nation might enforce if they thought fit

;

but at the same time he was also within a British merchant

vessel, on board that vessel as a part of the crew, and as such he

must be taken to have been under the protection of the British

law, and also amenable to its provisions. It is said that the

prisoner was an American citizen, but he had embarked by his

own consent on board a British ship, and was at the time a

portion of its crew." " The ship," said Byles, J., " being a British

ship, was, under the circumstances, a floating island, where the

British law prevailed. . . . The only consequence of the ship

being within the ambit of French territory is, that (the vessel not

being an armed vessel) there might have been concurrent

jurisdiction, had the French law claimed it."

The later case of R. v. Carr (10 Q. B. D. 76) is to the same

-effect. Some bonds were stolen from a British ocean-going

merchant ship whilst she was lying afloat in the ordinary course

of her trading in the river at Rotterdam, in Holland, moored to

the quay, and were afterwards wrongfully received in England by

the prisoners with a knowledge that they had been thus stolen.

The place where the ship lay at the time of the theft was in the

open river, sixteen or eighteen miles from the sea, but within the

ebb and flow of the tide. There were no bridges between the

ship and the sea, and the place where she lay was one where

large vessels usually lay. It did not appear who the thief was, or

under what circumstances he was on board the ship. It was held
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that the prisoners could be properly tried at the Old Bailey, the

larceny having taken place within the jurisdiction of the

Admiralty. " The whole question is," said Stephen, J., " was the

theft within the jurisdiction of the Admiralty of England ? Ever

since the time of Eichard II. its jurisdiction has extended to

where great ships go. ... I see no reason founded on expediency

or authority to induce us to say that a ship at anchor is within

the jurisdiction, and that a ship moored to the land is not, or to

introduce intricacies as to the mode of attachment to land, or to

inquire when the flag is lowered or when hoisted. Such rules

would be to make law without meaning, and to narrow well-

founded and beneficial jurisdiction. I prefer the obvious and

wholesome principle that jurisdiction and protection in these

cases are co-extensive." •

The Admiralty jurisdiction, however, does not extend to any

cinque port, haven, or pier ; or to any creek, river, or port within

the body of a country, that is to say, so far land-locked as that a

man standing on either side can perceive what is doing on the

other.

It may be mentioned here that British subjects who commit

murders or manslaughters on land in foreign countries are

triable in this country by virtue of 24 & 25 Vict, c. 100, s. 9.

The sailing under the British flag and the owners being British

subjects held to be sufficient proof for Admiralty jui-isdiction,

(E. I'. Allen, Sessions Paper, C, C. C, Vol. 64, p. 361 ; vide, also,

E. V. Bjornsen, 34 L. J. (M. C.) 180 ; and Cox, C. C. 74 ; and

E. V. Lyons, Sessions Paper, C. C. C, Vol. 39, p. 291.)

By 30 & 31 Vict. c. 124 (the Merchant Shipping Act, 1867),

s. 11, '• if any British subject commits any crime or offence on

board any British ship, or on board any foreign ship to which he

does not belong, any Court of justice in her Majesty's dominions

which would have had cognizance of such crime or offence, if

committed on board a British ship within the limits of the

ordinary jurisdiction of such Court, shall have jurisdiction to hear

and determine the case, as if tlie said crime or offence had been

committed as last aforesaid."

In E. V. Armstrong (13 Cox, C. C, 185) it was held that a hulk

retaining the general appointments of a ship, registered as a

British ship, and hoisting the British ensign, although only used

30—2
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as a floating warehouse, is lyrimcl facie sufficiently a British ship

to be within the 17 & 18 Vict. c. 104, s. 267, and a crime com-

mitted thereon is wdthin the jurisdiction of the Admiralty.

By the Territorial Waters Jurisdiction Act, 1878 (41 & 42 Vict,

c. 73), s. 7, " territorial waters of her Majesty's dominions" means

any part of the open sea within one marine league of the coast,

measured from low-water mark.

Other cases on this subject are :—R. v. Serva, 1 Cox, C. C. 292 ;

R. V. Lopez, and R. v. Sattler, 7 Cox, C. C. 431 ; R. v. Lesley,

8 Cox, C. C. 269 ; R. v. Jones, 2 C. & K. 165 ; R. v. Sven Seberg,

L. R. 1 C. C. R. 264 ; and 11 Cox, C. C. 520.

Trial of Peers of the Realm.

[116] R. V. LORD AUDLEY. (1631)

[3 Cobbett's State Trials, 402.]

In this extraordinary trial, which took place on April 25th,

1631, before Lord Coventry, Lord Keeper of the great Seal of

England, who was appointed Lord High Steward for that day,

Mervin, Lord Audley, Earl of Castlehaven, was indicted for a

rape upon his own wife, whom he held by force, while one of

his servants lay with her. There were two other indictments

charging him with an unnatural offence with his servants

Fitz-Patrick and Broadway. Lord Audley was convicted and

beheaded, and FitzPatrick and Broadway were subsequently

tried upon their own admissions, which they made in giving

evidence against Lord Audley, and both were hanged. Amongst

other matters which were decided at the trial of this most

revolting and remarkable case, the following points are

important to be remembered :

—

(1) That a peer could not be tried by a common jury, but

must be tried by his peers.

(2) That a peer could not challenge any of his peers.
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(3) That a husband may be found guilty of a rape on his

own wife if he was giving assistance to the person

actually committing the crime.

(4) That the wife, in a case of rape, might give evidence

against her husband, because she was the party

wronged,

[Sir Eobert Heath, A.-G., Sir Richard Shelton, S.-G., Sir

John Finch, Queen's A.-G., and Sir Thomas Crew, King's

Serjeant-at-Law, for the Crown.]

It is only in cases of treason and felony that a peer is entitled

to be tried by bis brother peers. For a misdemeanour he is tried

just like a commoner. If a peer of Parliament, indicted for felony,

is arraigned elsewhere than before the House of Lords, or in the

Court of the Lord High Steward, he may plead his peerage in

abatement. When a charge of treason or felony is made against a

peer, the indictment is found in the ordinary way by a grand jury,

and removed thence by certiorari. The privilege of being tried

before the House of Lords, or in the Court of the Lord High

Steward, depends not on the right to sit and vote in the House of

Lords, but on nobility of blood. Therefore, a peer who is a minor,

a peeress, or a Scotch or Irish non-representative peer, can claim

such a trial, while a bishop cannot.

It is enacted by sect. 20, sub-sect. 2 of the Criminal Appeal Act,

1907 (7 Edw. VII., c. 23) that the Act " shaU not apply in the case

of convictions on indictments or inquisitions charging any peer or

peeress, or other person claiming the privilege of peerage, with

any offence not now lawfully triable by a court of assize,"

A TVest.

—

—

R. V. CUMPTON. (1880) [117]

[5 Q. B. D. 341 ; 49 L. J. (M. C.) 41 ; 42 L. T. 543 ; 28 W. E. 539

44 J. P. 489.]

The prisoner was convicted of an assault on two police con-

stables of the county police of Worcestershire in the execution
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of their duty. The constables were aj)prehendmg the prisoner

within the city of Worcester under a warrant, issued by two

county justices, for his commitment to prison for default in

payment of a fine. Worcester is a city and county, having a

separate commission of the peace, with exclusive jurisdiction,

and a separate j)olice force. The warrant was not backed by

any city justice. The prisoner was not pursued from the

county of W^orcestershire, but found in the city. The Court

for Crown Cases Reserved held that the conviction was wrong,

as the constables were not acting in the execution of their

duty in so executing such warrant.

Lord Coleridge, C. J., said: " Now it is the fact that Worcester

is a borough, and a county of a city. It was contended that

something turned upon this latter fact of Worcester being a

county of a city. We, however, think that nothing does turn

upon such fact, and our judgment is upon the statutes dealing

with Worcester as a borough. The argument is that Worcester

is a borough situate in Worcestershire, and that the county

constables may execute warrants either there or in the county

or shire by virtue of 19 & 20 Vict. c. 69, s. 6. Now even if

sect. 6 of 19 & 20 Vict. c. 69, stood alone, I think it would be

doubtful whether the execution of a warrant of commitment,

issued by a justice not having authority within the jurisdic-

tion where it was to be executed, came within the ' powers and

privileges ' or ' duties and resi^onsibilities ' mentioned in the

section referred to ; but when we look at the provisions of

this section, as expounded by the Municipal Corporations Act

(5 & 6 Will. 4, c. 76), the matter becomes quite clear. The

section in question is in its provisions the same, mutatis

mutandis, as sect. 76 of the Municipal Corporations Act ; but

sect.- 101 of that Act provides that the borough police may
execute certain specified summonses and warrants beyond the

jurisdiction of the person issuing them, although not ' backed.'

It is admitted that a warrant of commitment is not one of the
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orders specified in that section. By inference the police have

no power to execute unbacked warrants outside their jurisdic-

tion in cases other than those specified, and the warrant in

this case is, therefore, not one which the borough justices

could authorize the borough police to execute in the county.

Now, it is admitted that the later Act only empowers the

county justices to authorize the execution within the borough

of such process as the borough justices could authorize the

execution of within the county. Therefore, in this case the

constables were not acting in the execution of their duty, and

the conviction must be quashed."

Grove, J., said: "I think this conviction cannot be sus-

tained without unduly straining the words of the statutes.

This warrant is clearly not one of those specified in 5 & 6

Will. IV., c. 76, s. 101 ; for the prisoner cannot be said to be

a person ' charged with any oftence,' nor is that section in any

way enlarged by sect. 76, which relates to the duties of con-

stables only. Sect. 101 relates to the duties and powers of

justices ; sect. 76 to those of constables."

[H. Matthews, Q.C., and B. H. Amphlett for the Crown
;

J. J. Powell, Q.C., and P. Evans for the prisoner.]

The liberty of the subject is so jealously guarded by our laws

that all prescribed formalities must be carefully complied with

before an arrest can be recognised as legal. Thus, in Coddi;. Cabe

(1 Ex. Div. 352 ; and 13 Cox, C. C. 202), it was held, following

Galliard v. Laxton (2 B. & S. 363), and R. v. Chapman (12 Cox,

C. C. 4), that when a warrant has been issued to apprehend a

person for an offence less than felony, the police officer who
executes it must have the warrant in his possession at the time of

arrest, otherwise there cannot be a conviction for assaulting the

police officer in the execution of his duty. " I have always held

it to be clear law," said Baron Bramwell, " that a person not

charged with a felony shall have the opportunity of seeing the

waiTant when he is taken into custody." So, in E. v. Chapman,
above referred to, it was held not to be murder, but only
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manslaughter, where the arrest of a poacher was attempted by an

officer, who had seen the warrant, but had not got it with him at

the time, and the poacher killed the officer. But " cases may be

imagined where the absence of a warrant might be no defence, as

where the murder was premeditated." (Per Lindley, J., in E. v.

Carey, 14 Cox, C. C. 214.)

In E. V. Marsden (L. E. 1 C. C. E. 131) the prisoner assaulted

a police constable in the execution of his duty. The constable

went for assistance, and after an interval of an hour returned with

three other constables, when he found that the prisoner had

retired into his house, the door of which was closed and fastened
;

after another interval of fifteen minutes the constables forced open

the door, entered, and arrested the prisoner, who wounded one of

them in resisting apprehension. The Court of Crown Cases

Eeserved held that, as there was no danger of any renewal of the

original assault, and as the facts of the case did not constitute

a fresh pursuit, the arrest was illegal.

Interrogation of Prisoners by the Police.

[118] R. v. MICK. (1863)

[3 F. & F. 822.]

The prisoner was indicted for feloniously wounding with

intent to do grevious bodily harm. On being taken into cus-

tody by the police on this charge, the prisoner said, " I have

done no harm to anyone." When at the police-station the

superintendent of police said to the prisoner, " At the time

you were taken into custody you stated you had done no harm

to anyone. I am now told that you have made a different state-

ment." The prisoner then said, " Yes, sir, I will tell the truth."

The superintendent said, " Stop
;
you must understand you
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need not say anything unless you like, and it may be given in

evidence against you." The prisoner then made a statement

of what he had done.

Mellor, J., said to the witness :
" I think the course you

pursued in questioning the prisoner was exceedingly improper.

I have considered the matter very much ; many Judges would

not receive such evidence. The law does not intend you, as a

policeman, to investigate cases in that way. I entirely dis-

apjjrove of the system of police officers examining prisoners.

The law has surrounded prisoners with great precautions to

prevent confessions being extorted from them, and the

magistrates are not allowed to question prisoners, or to ask

them what they have to say ; and it is not for policemen

to do these things. It is assuming the functions of the

magistrates without those precautions which the magistrates

are required by the law to use, and assuming functions which

are entrusted to the magistrates, and to them only. The

evidence is admissible, but I entirely disapprove of this way of

obtaining it."

[J. Smith for the prosecution.]

In E. V. Stokes (17 Jur. 192) a policeman deposed to certain

statements of the prisoner when in his custody. It appeared that

they were made in consequence of various questions put to him by

the witness.

Alderson, B., said to the witness: "You should not have ques-

tioned the prisoner in the way you have done. I am not one of

those who think that policemen should be blind and deaf to all

prisoners do or say in their presence ; but then they ought not, in

general, to ask questions of prisoners, for we are not always certain

that that is done fairly. It is a more difficult thing to ask questions

than you imagine, and still more so to hear the answers ; for when

you get an answer you twist it in your own mind so as to make it

bear on the guilt of the prisoner. You merely ask questions to

compromise the man, not questions to let him off. If you do either,

you should do both."
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In E. V. Dickinson (1 Cox, C. C. 27) the counsel for the defence

asked the policeman :
" Did you not think it right to caution the

prisoner against making any statements?" Patterson, J., who
tried the case, said : "I decidedly think it is not the duty of the

policeman to do so. It is a great error, though a very general one,

to suppose that where a statement is made quite voluntarily on

the part of a prisoner, it should be discouraged by the officer."

The learned Judge afterwards said :
" The object of a prosecution

is to get at the truth. It is neither to obtain an acquittal nor a

conviction, irrespective of the real merits of the case. If, when
a prisoner is apprehended, he is disposed to speak, the telling him

not to do so is prejudicial in every respect. It is provided that he

may be able to clear himself at once, by showing, for instance,

that he is not the party, or that it was a mistake, and by these

means may possibly avoid standing at the bar as a criminal, and

being tried as such. Formerly, constables may have tried to

get at evidence, and entrap parties by asking questions, and in

some instances by giving hopes of pardon, or perhaps by threats.

This is at all times to be condemned. But where a prisoner

voluntarily, without either threats or promises, seeks to make a

statement, in my opinion it ought not to be prevented. It is a

different thing when an accused party is before a magistrate. He
is then called upon and expected to give an explanation—he is, as

it were, upon his trial ; and it is, therefore, proper that, before

answering, he should be warned as to the consequences of what

he may do."

In E. V. Gavin (15 Cox, C. C. 656) Smith, J., held that after a

prisoner is in custody, the police have no right to ask him questions,

and an admission or confession obtained in that way is inadmissible

in evidence ; and where one of several prisoners in custody makes

a statement admitting his guilt and also incriminating the other

prisoners, and such statement is afterwards read over to the others

by the constable, who asks them what they have to say to that,

this is in the nature of a cross-examination of the prisoners, and

such statement and their answers are not admissible as evidence

against them on their trial.

Secus when the prisoners are not in custody.

In E. V. Brackenbury (17 Cox, C. C. 628) Day, J., held that

there is no rule excluding admissions made by a prisoner in answer
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to questions put by a policeman, and expressly dissented from the

ruling of Smith, J., in E. v. Gavin ; but in E. v. Male and Cooper

(17 Cox, C. C. 689), Cave, J., appears to have agreed with the

decision of Smith, J., in E. v. Gavin. In this case the prisoners,

Harriet Male and Mary Cooper, were indicted for performing an

illegal operation on a woman named Esther Woodhouse. Esther

Woodhouse, who was the only witness called to speak to the facts,

stated in cross-examination that an inspector of police had come
to see her, and that on the inspector stating that she had better

tell the truth, and that if she did not do so, she would be prose-

cuted, she had made a statement which he took down in writing,

and she signed. The police inspector proved the arrest of the

prisoner Cooper under a warrant upon another similar charge.

On her arrest, he cautioned her, and on the road to the station

asked her questions, and informed her that Esther Woodhouse
had made a statement, which, at her request, he read to her, and

at the police station he charged her with this offence, for which

no warrant had been taken out. Counsel for the defence objected

to the statement made by the prisoner to the inspector, on hear-

ing Woodhouse's statement read, being given in evidence.

Cave, J., allowed the objection, and said the police had no

right to ask questions, or to seek to manufacture evidence,

or to charge the prisoner with an offence for which they had

no warrant. In summing up the case to the jury he said

:

"It is quite right for a police constable, or any other police

officer, when he takes a person into cvistody to charge him,

and let him know what it is he is taken up for, but the

prisoner should be previously cautioned, because the very fact

of charging induces a prisoner to make a statement, and he

should have been informed that such statement may be used

against him. The law does not allow the Judge or the jury

to put questions in open Court to prisoners," [except where

prisoners elect to give evidence] "and it would be monstrous

if the law permitted a police officer to go without anyone

being present to see how the matter was conducted,

and put a prisoner through an examination, and tlien

produce the eil'ects of that examination against him. Under

these circumstances, a policeman should keep his mouth shut

and his ears open. He is not bound to stop a prisoner in
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making a statement ; his duty is to listen and report, but it

is quite another matter that he should put questions to

prisoners. A policeman is not to discourage a statement,

and certainly not to encourage one. It is no business of a

policeman to put questions, which may lead a prisoner to

give answers on the spur of the moment, thinking perhaps

he may get himself out of a difficulty by telling lies. I do

not mean these remarks to apply only to this case ; the

jury must decide it on the evidence before them."

In Eogers v. Hawken (19 Cox, C. C. 122) the Queen's Bench

Division held that a statement made by an accused person in

answer to a question put by a constable is admissible in evidence

against the accused as a voluntarj^ statement, provided that such

statement has not been brought about by any inducement or

threat.

Vide also E. v. Miller, 18 Cox, C. C. 54 ; and E. v. Histed, 19

Cox, C. C. 16.

Other cases on this subject are :—E. v. Thornton, 1 M. C. C. 27
;

E. V. Kerr, 8 C. & P. 176 ; E. v. Day, 2 Cox, C. C. 209 ; E. r.

Priest, 2 Cox, C. C. 378 ; E. v. Berriman, 6 Cox, C. C. 388 ; E. v.

Bodkin, 9 Cox, C. C. 403.

Confessions of Prisoners.

[119] R. V. FENNELL. (1881)

[7 Q. B. D. 147; 14 Cox, C. C. 607 ; 50 L. J. (M. C.) 126;

44 L. T. 687 ; 29 W. E. 742 ; 45 J. P. 666.]

The prisoner was accused of larceny as a servant. Previously

to being charged, he had been taken into a room with the

prosecutor and a police inspector. The iH'osecutor then said,

" The inspector tells me you have been making house-breaking

implements ; if that is so you had better tell the truth, it may

be better for you." The prisoner was convicted mainly upon
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admissions made by him in the presence of the prosecutor

and the poHce inspector, before he was charged. The Court

of Crown Cases Keserved, consisting of Lord Coleridge, C. J.,

Grove, Hawkins, Lopes, and Stephen, JJ., held that the

confession was not admissible in evidence.

Lord Coleridge, C. J., said :
" The rule laid down in Russell

on Crimes is, that a confession, in order to be admissible,

must be free and voluntary ; that is, must not be extracted by

any sort of threats or violence nor obtained by any direct or

implied promises, however slight, nor by the exertion of any

improper influence."

[Prankerd for the Crown ; Mews for the prisoner.]

In order that evidence of a confession by a prisoner may be

admissible it must be affirmatively proved that such confession was

free and voluntary, that is, was not preceded by any inducement to

the prisoner to make a statement held out by a person in authority,

or that it was not made until after such inducement had clearly

been removed. If the confession was made in consequence of an

inducement of a temporal nature, having reference to the charge

against the prisoner, held out by a person in authority, it cannot be

used.

Inducements in the nature merely of religious or moral exhorta-

tions do not render confessions inadmissible. "Now kneel down,"

said a man once to a boy, just apprehended on a charge of murder.

" I am going to ask you a very serious question, and I hope you

will tell me the truth in the presence of the Almighty." It was

held that the lad's subsequent confession could be given in evidence

against him, no inducement of a temporal natui-e referring to the

charge against him having been held out to him. (R. v. Wild,

1 Moo. C. C. 452.)

It is to be observed also that an inducement held out by a person

not in authority does not exclude a confession. Prosecutors, con-

stables, searchers, gaol surgeons, &c., are persons in authority.

The prisoner's master is a person in authority only if it is against

him that the crime has been committed. (R. v. Hannali Moore,

5 Cox, C. C. C. 555.)

Notwithstanding that a threat or promise may have been
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made use of, a confession is to be received if it has been made
under such circumstances as to create a reasonable presumption

that the threat or promise had no influence, or had ceased

to have any influence on the prisoner's mind. (E. v. Clewes, 4

C. & P. 22L)

It is no objection to the admissibility of a confession that it was
made under a mistaken supposition that some of the prisoner's

accomplices were in custody, even though such a supposition was

created by artifice, with a view to the obtaining of the confession.

(E. V. Burley, 1 Phil. Ev. 420.) Vide also E. v. Derrington, 2

C. & P. 418.)

A statement made by a prisoner when he is drunk is admissible,

even though he was cunningly plied with liquor in the hope of his

making admissions. (E. v. Spilsbury, 7 C. & P. 187.)

In E. V. Jan-is, L. E. 1 C. C. E. 96, and 10 Cox, C. C. 574), the

prisoner was called up by his master and told :
" You are in the

presence of two police ofiBcers, and I should advise you that to any

question that may be put to you you will answer truthfully, so

that, if you have committed a fault, you may not add to it by

stating what is untrue. The master afterwards added :
" Take care,

we know more than you think." Held, that the prisoner's sub-

sequent statement was admissible.

" You had better, as good boys, tell the truth." Statement

held admissible. (E. v. Eeeve and Handcock, L. E. 1 C. C. E.

362, and 12 Cox, C. C. 179.)

, In E. V. Thompson ([1893] 2 Q. B. 12), the prisoner was tried

for embezzling the money of a company. It was proved at the

trial that, on being taxed with the crime by the chairman of the

company, he said, " Yes, I took the money," and afterwards made
out a list of the sums which he had embezzled, and, with the

assistance of his brother, paid to the company a part of such sums.

The chairman stated that at the time of the confession no threat

w-as used, and no promise made as regards the prosecution of the

prisoner, but admitted that, before receiving it, he had said to

the prisoner's brother, " It will be the right thing for your brother

to make a statement." And the Court drew the inference that the

prisoner, when he made the confession, knew that the chairman

had spoken those words to his brother. The Court of Crown Cases

Eeserved held that the confession of the prisoner had not been
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satisfactorily proved to have been free and voluntary, and that

therefore evidence of the confession ought not to have been

received.

Other cases in point are :—E. v. Olpin, Sessions Paper, C. C. C,
Vol. 87, p. 406 ; K. v. Croydon, 2 Cox, C. C. 67 ; E. v. Langher, 2

Cox, C. C. 134 ; E. v. Harris, 1 Cox, C. C. 106 ; E. v. Horner, 1 Cox,

C. C. 364 ; E. v. Collier, 3 Cox, C. C. 57 ; E. v. Garner, 3 Cox, C. C.

175 ; E. V. Gilham, 1 Moo. C. C. 186 ; E. v. Kingston, 4 C. & P.

387 ; E. V. Eichards, 5 C. & P. 318 ; E. v. Howes, 6 C. & P. 404
;

E. V. Hirst, 18 Cox, C. C. 374 ; E. v. Eose, 18 Cox, C. C. 717

;

Eogers v. Hawken, 67 L. J. Q. B. 526 ; E. v. Knight, 20 Cox, C. C.

711.

Notice to Produce.

R. V. ELWORTHY. (1867) [120]

[L. E. 1 C. C. E. 103 ; 10 Cox, C. C. 579 ; 37 L. J. (M. C.) ; 3 ;

17 L. T. 293; 16 W. E. 207.]

The prisoner, a solicitor, was indicted for perjury for having

falsely sworn that there was no draft of a certain statutory

declaration made by a client. No notice to produce the draft

had been given to the prisoner, and upon his trial it was proved

to have been last seen in his possession. It was held that, in

the absence of such notice, secondary evidence of its contents

was inadmissible.

" It is very important," said Kelly, C.B., " to conform to the

rules of law which protect the accused from the admission of

evidence of a doubtful and uncertain character when certain

evidence can be obtained. Here the perjury assigned was, that

there was no draft of the statutory declaration. In the course

of the trial the exact contents of that draft became essential,

because on them depended the materiality of the perjury

assigned ; and the prosecution proceeded to give evidence that
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such a draft existed and was in the defendant's hands, and

tlien to give secondary evidence of its contents without having

given any notice to produce it, on the principle that in this

case notice might be dispensed with. Now, to take first of all

the example of a civil action, it has been held that, in an action

in trover for a deed or other writing, notice may be dispensed

with, on the ground that the action itself is notice to the

defendant of the nature and contents of the document. That

doctrine is inapplicable here. Secondly, in a criminal prose-

cution for stealing a document, it has been held unnecessary

to give notice to produce. In Aickles' Case (1 Leach, 294) it

is said :
* If it had been in the prisoner's possession, the next

best evidence to the bill itself would have been admissible ; for,

as a prisoner cannot be compelled, or even legally required, to

produce any evidence which may operate against himself, the

next best evidence which it is in the power of the prosecutor

to produce is always admitted.' But there is also another

reason, that by the form of the indictment the prisoner has

notice that he is charged with the possession of the very

document, and will be required to produce it. This reason is

inapplicable in this case. The defendant swore there was no

draft, and there was nothing on the form of indictment to

show that the draft necessarily came into his possession, or

remained in it, so as to entitle the prosecution to say that he

ought to have produced it. It was necessary to jDrove that

the defendant swore there was no draft, that he knew that to

be false, and that the perjury was material to the issue

;

and he might in reality have alluded to another document.

This, therefore, is different from the other cases where this

principle alluded to has been applied; and under these

circumstances there is nothing to call upon us to apply it

here. I think, for myself, that the principle of admitting

evidence which is not the best evidence, ought not to be

extended."
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Bramwell, B., said :
" If the question had been only as to

the existence of the draft, it might have been different, but

here the prosecution gave evidence of the alterations and

contents in order to show wilful perjury. These contents,

therefore, became material ; and the general rule then applied

that you must give the best evidence. The exception suggested

is, that the indictment itself was notice, but that exception

does not apply here, as the prosecution might have contented

themselves with proving the existence of the draft, and

no more ; whereas they did, in fact, give evidence of its

contents."

[Besley for the Crown ; Carter for the prisoner.]

The general rule, both in civil and criminal cases, is, that where

a written instrument, of which it is desired to make use at the trial,

is in the hands of the opposite party, it is necessary to serve him, or

his solicitor, with a notice to produce it. If, after that has been

done, it is not produced at the trial, then, upon proving the service

of the notice, secondary evidence may be given. But a notice to

produce is not required where, from the nature of the case, the

prisoner must be aware that he is charged with the possession of

the document in question. Thus, upon an indictment for stealing a

bill of exchange, parol evidence of its contents may be given without

any proof of a notice to produce (R. v. Aickles, 1 Leach; 294) ; and

so, upon an indictment for administering an unlawful oath, where

it appeared that the defendant read the oath from a paper, parol

evidence of what the defendant in fact said was held to be sufficient

without giving him notice to produce the paper. (R. v. Moors,

6 East, 419, n.)

Notice to produce need not be given in writing (Smith v. Young,

1 Camp. 440), though, of course, it had better be. It must be served

within a reasonable time ; but what is a reasonable time must

depend on the circumstances of each case. (E-. v. Ellicombe, 5 C. &

P. 522.) In R. V. Kitson (Dears C. C. 187) the prisoner was

indicted at Cambridge Assizes for arson in setting fire to his own

house with intent to defraud an insurance office. Notice to produce

the policy was given him about the middle of the day preceding the

trial. The prisoner's residence, where the fire happened, was thirty

w. 31
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miles from Cambridge. It was held that proper notice to produce

had not been given, and that secondarj^ evidence of the policy was

not admissible. But in R. v. Barker (1 E. & F. 326) a notice to

produce policies of insurance, served on the prisoner's attorney on a

Tuesday evening, the policies being then twenty miles off, and the

trial taking place on the Thursday, was held sufficient, it being

shown that there was an opportunity of procuring the policies if the

prisoner had chosen to do so. " No general rule," said Bramwell, B.,

" can be laid down. Every case must be governed by particular

circumstances, and as in this case there had been an opportunity

of obtaining the policies, the notice is sufficient."

There are no degrees of secondary evidence. Therefore, if

secondary evidence can be given at all, a party may give parol

evidence of the contents of a letter of which he has kept a copy,

and is not bound to produce the copy. (Brown v. Woodman, 6

cC. & P. 206.)

Amendment of Indictment.

[121] R. V. WELTON. (1862)

[9 Cox, C. C. 297.]

The indictment charged the prisoner witli attempting to

murder a child named "Annie Welton." The prosecution,

however, failed to prove that the child had ever borne such a

name. It was held that the indictment could be amended

under 14 & 15 Vict. c. 100, s. 1 (The Criminal Procedure

Act, 1851), by striking out the words "Annie Welton," and

substituting " a certain female child whose name is to the

iurors unknown."

"The Act which gives power of amendment," said Byles, J.,

"states in the preamble that ' offenders frequently escape con-

viction on their trials by reason of the technical strictness of
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criminal proceedings in matters not material to the merits of

the case.' Here the amendment cannot prejudice the prisoner

in her defence, and I consider the variance not ' material to the

merits of the case.' A statute of this kind should have a wide

construction, and I shall not interpret it in favour of technical

strictness."

[Eibton and Oppenheim for the prosecution ; Sleigh for the

prisoner.]

So in E. V. Western (L. E. 1 C. C. E. 122), where in an indict-

ment for pei-jury at petty sessions the magistrates were described as

county magistrates, when really they were for a borough, it was
held that this was a proper subject for amendment. So, also, as in

E. V. Gumble (L. E. 2 C. C. E. 1), where the statement in the

indictment was, that the prisoner stole nineteen shillings and

sixpence, whereas the proof was that he stole a sovereign, or, as in

E. V. Neville (6 Cox, C. C. 66), where the indictment charged

perjury committed on a trial for burning a barn, whereas the proof

was that the offence was really setting fire to a stack of barley,

and it appearing that the offence was, in fact, the same, the barn

and the stack having been destroyed by one fire, an amendment was

allowed.

But an amendment which alters the nature or quality of the

offence charged will not be made ; and so in E. v. Wright (2 F. &

F. 320), where the defendant was indicted for a forgery charged as a

statutory felony, whereas the offence turned out to be forgery at

common law, and therefore, only a misdemeanour, it was held that

the word " feloniously " could not be struck out of the indictment.

In E. V. Murray ([1906] 2 K. B. 385, and 21 Cox, C. C. 250), the

Court of Crown Cases Eeserved held that where goods which were

tlie separate property of a wife were stolen from the house of her

husband, in which she was residing, it is not sufficient to lay them

in the indictment as the property of the husband ; but in delivering

his judgment Lord Alverstone, C. J., said :
" I think it right to

express our strong opinion that the leave to amend the indictment,

which was asked for, ought to have been granted. The case falls

distinctly within the language of sect. 1 of 14 & 15 Vict. c. 100,

which in express words allows an amendment in the ownership of

31—2



484 THE COUNTS OF AN INDICTMENT.

any property described in the indictment, and it is difficult to see

on what ground it could be contended that such an amendment

would unfairly prejudice the prisoners, merely because the true

ownership of the goods was incorrectly stated in the indictment."

In E. V. Byers (71 J. P. 205) the prisoner was indicted for having

obtained a sum of money from F. W. D. by the false pretence that

she had made funeral arrangements with, and had paid the sum in

question to, a named undertaker for the burial of a nurse child,

G. S., who had died under her care. The evidence showed that the

false pretence was made as to the arrangements for the funeral

of another nurse child, W. D. It was held that the Court had

power to amend the indictment by substituting the name of

W. D. for G. S.

An indictment for false pretences is bad and incapable of amend-

ment if it omits to allege in express words an " intent to defraud."

(E. V. James, 12 Cox, C. C. 127.)

The statutes connected with this subject are :—11 & 12 Vict.

c. 46 ; 12 & 13 Vict. c. 45 ; 14 & 15 Vict. c. 100 (The Criminal

Procedure Act, 1851).

Other cases in point are :—E. v. Eymes, 3 C. & K. 326 ; E. v.

Frost, 6 Cox, C. C. 526; Gregory v. Eeg. (in error), 15 Q. B. 957

E. V. Harris, Dears. C. C. 344 ; E. v. Larkin, Dears. C. C. 365

E. V. Pritchard, 8 Cox, C. C. 461 ; E. v. Marks, 10 Cox, C. C. 367

E. V. Vincent, 5 Cox, C. C. 537 ; E. v. Tymms, 11 Cox, C. C. 645

E. V. Sturge, 3 El. & Bl. 734 ; E. v. Orchard, 8 C. & P. 565 ; E. v,

Vebster, L. & C. 77 ; E. v. Titley, 14 Cox, C. C. 502.

The Counts of an Indictment.

[122] R. V. CASTRO. (1880)

[5 Q. B. D. 490.]

The prisoner was the notorious " claimant "' to the Tichborne

title and estates, and had been convicted upon an indictment
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for perjury containing two counts. In one count the offence

was alleged to have been committed in an action of ejectment

in the Court of Common Pleas, and in the other in an affidavit

sworn before the Court of Chancery ; but the proceedings in

both counts had one object. It was held that two consecutive

terms of seven years' penal servitude might be lawfully passed

notwithstanding that seven years' penal servitude is the

maximum punishment for perjury.

" It was contended," said James, L. J., " that there was one

fraud and one imposture by which the plaintiff in error endea-

voured to pass himself off as some other person with the view of

obtaining certain lands, and therefore that any number of false

statements made on any number of occasions in any number

of suits constituted only one perjury, and that one perjury

alone could form the subject of a legal sentence. To my mind

it is only necessary to state the proposition in order to dispose

of it. It is simply monstrous to suppose that the law allows a

man to be punished only once for any number of perjuries

which he may commit, merely because they are committed in

furtherance of one fraudulent scheme and design. A modified

form of this objection was that tlie alleged perjuries were com-

mitted in only one suit, but it is quite obvious that tliey were

committed in two distinct suits : the one suit was brought in

the Court of Chancery for one specific object, although it might

be ancillary to the action at conmion law, and in that suit one

set of false statements was uttered in violation of an oath

taken in the course of it ; the other set of false statements was

uttered in another j^lace, at another time, in violation of an

oath taken before another tribunal, namely, the Court of

Common Pleas, during the trial of an action of ejectment.

It is perfectly idle to suggest that these two sets of false state-

ments constituted but one and the same perjury, or that there

is no legal power to pass more than one sentence for those

distinct perjuries."
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" I ^Yill suppose a case like the present," said Bramwell, L. J.,

"where the perjuries, although committed upon different occa-

sions, relate to the same subject-matter, and I will suppose that

each of the offences is deserving of seven years' penal servitude.

Is the Crown to prosecute for one offence, and after the defen-

dant has been convicted to wait for seven years before it prose-

cutes for the other '? This, however, is the preposterous result

of the argument for the plaintiff in error. Or is the Crown to

prosecute upon two separate indictments'? And, if it does,

what is to happen then? Is judgment to be respited upon

the second indictment until the first period of imprisonment is

over ? Surely the Crown ought to do what is reasonable and

consistent—what it has done in the present case—namely,

when two offences of the same character are alleged to have

been committed, to join them in separate counts of the same

indictment, and it cannot be said that the defendant, if con-

victed, ought to receive the punishment for one offence

only."

[Sir H. James, A.-G., Sir F. Herschell, S.-G., Poland, and

A. L. Smith for the Crown ; Benjamin, Q.C., Atherley Jones,

Hedderwick, and Spratt for the prisoner.]

Indictments for misdemeanours may contain several counts for

different offences ; and although, where two separate felonies are

charged in separate counts of the same indictment, it is almost a

matter of course for the Judge, upon application, to compel the

prosecutor to elect upon which charge he will proceed, it is by no

means a matter of course for him to do so where tw^o separate mis-

demeanours are similarly charged ; and it continually happens that

in " long firm " cases, a very large number of separate frauds are com-

prised in one indictment against several prisoners, the number of

counts sometimes exceeding a hundred, all of which counts are tried

simultaneously. Where, however, two defendants were indicted

for a conspiracy, and also for a libel, and at the close of the case

for the prosecution there was evidence against both as to the con-

spiracy, but no evidence against one as to the libel, Coleridge, J.,



THE COUNTS OF AN INDICTMENT. 487

put the prosecutor to his election on which charge he would proceed

before the counsel for the defendants entered upon their defence.

(E. V. Mui-phy, 8 C. & P. 297.)

It seems that the joinder of a count for felony with a count for

misdemeanour would be held bad on demurrer, or, after a general

verdict, on motion in arrest of judgment ; for the challenges and
incidents of trial are not the same in felony and misdemeanour, and
therefore they could not be tried together. But where an indictment

contains a count for felony, and also a count for misdemeanour, and
the prisoner is convicted of the felony alone, such joinder of counts

for felony and misdemeanour furnishes no ground for arresting the

judgment. (E. v. Ferguson, Dears. & P. 427.)

In the leading case the Lords Justices followed E. v. "Wilkes

(4 Burr. 2527), where the Judges, in answer to a general question

by the House of Lords, whether a sentence of imprisonment, to

commence from and after the termination of an imprisonment to

which the defendant had been before sentenced for another offence,

was good in law, replied that it was good.

So, also, where an indictment contained two counts for passing

bad shillings to two different people on the same day, and the

prisoner was sentenced to two years' imprisonment, this sentence

was held to be wrong ; but the Judges said that a sentence of one

year's imprisonment might have been passed for each offence, and

that the commencement of the second might be postponed until

the termination of the first. (E. v. Eobinson, 1 Moo. C. C. 413.)

Vide also E. v. Edmondes, 59 J. P. 776.

In E. V. Bayard ([1892] 2 Q. B. 181) an indictment containing

several counts, charging different misdemeanours, was removed

into the High Court by certiorari, the prosecutors entering into a

recognizance, under 16 & 17 Vict. c. 30, s. 5, upon condition to

pay to the defendant, in case she should be acquitted upon the

indictment, her costs incurred subsequent to the removal. The

defendant was convicted on some of the counts, and acquitted on

others. On a rule to tax the costs to be paid by the prosecutors

to the defendant in respect of the counts on which she had been

acquitted, the Court held that the defendant had not been

" acquitted upon the indictment," within the meaning of the

recognizance, and therefore was not entitled to costs.
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Defect in Indictment cured by Verdict.

[123] R. V. GOLDSMITH. (1873)

[L. E. 2 C. C. E. 74 ; 12 Cox, C. C. 479.]

The prisoner was indicted under 24 & 25 Vict. c. 96, s. 95,

for unlawfully receiving goods knowing them to have been

obtained by false pretences. The indictment did not set out

the false pretences. At the close of the case for the prosecu-

tion the objection was taken, on behalf of the prisoner, that

the indictment was bad because it did not set out the false

pretences. The prisoner having been convicted, it was held

that the objection must be taken to have been made after

verdict in arrest of judgment, and that after verdict the

indictment was good.

" The objection here raised," said Bramwell, B., "is that the

indictment shows no offence. In strictness the objection was

taken at the wrong time. A question as to an indictment may
be raised by demurrer, by motion to quash, or by motion in

arrest of judgment. Had the present objection been taken on

demurrer or motion to quash, I am not prepared to say the

count would have been good. But upon principle the defect,

if any, is cured by verdict. The rule is laid down in Serjeant

Williams' note on Stennel v. Hogg, 1 Notes on Saunders by

Williams, at p. 261 : 'Where there is any defect, imperfection,

or omission in any jDleading, whether in substance or in form,

which would have been a fatal objection upon demurrer
;
yet

if the issue joined be such as necessarily required on the trial

proof of the facts so defectively or imperfectly stated or omitted,

and without which it is not to be presumed that either the

Judge would direct the jury to give, or the jury would have

given the verdict, such defect, imperfection, or omission, is
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cured by the verdict by the common law.' . . . My ground of

decision is that the defect, if any there be, is cured by verdict.

If the matter were one in oar discretion, I should not arrest

the judgment. I think that it would be better that such

objections should be formally taken by motion to arrest

judgment."

''This," said Cleasb}^ B., "is at most the case of a defective

averment, and it must be taken after verdict to have been

proved in the only sense in which it ought to have been

averred."

[Metcalfe, Q.C., and Straight for the Crown ; Giffard, Q.C.,

and Poland for the prisoner.]

It is a general rule of pleading at common law,—and where there

is a question of pleading at common law there is no distinction

between the pleadings in civil cases and criminal cases,—that

where an averment, which is necessary for the support of the

pleading, is imperfectly stated, and the verdict on an issue

involving that averment is found, if it appears to the Court, after

verdict, that the verdict could not have been found on this issue,

without proof of this averment, then, after verdict, the defective

averment, which might have been bad on demurrer, is cured by

the verdict. (Heyman v. E., L. R. 8 Q. B. 102 ; and see R. v.

AspinaU, 2 Q. B. D. 58.)

The leading case was followed in the case of R. v. Stroulger

(16 Cox, C. C. 85), where the prisoner was indicted for that, at an

election for members of Parliament (the Ipswich election of Novem-
ber, 1885), he was " guilty of corrupt practices against the form of

the statutes in that case made and provided." The jury found

the prisoner guilt)' of corrupt practices by offering money for

votes, and after verdict it was objected that the indictment was bad

because it did not sufficiently describe the nature of the offence

charged. Upon a motion in arrest of judgment, it was held that

if the objection had been taken before the verdict, it would have

been fatal, but that the defect in the indictment was such as could

be supplemented by the verdict or the evidence ; and that, the

prisoner having been found upon tlie evidence to have been guilty

of bribery, the indictment was cured by such verdict. "I think,"



490 AUTREFOIS ACQUIT.

said Field, J., "that the principle of E. v. Goldsmith, which has

been cited on behalf of the prosecution, is applicable to this case."

" There are many cases," said Lord Coleridge, C. J., " in which, if

objection were taken to the indictment at the proper time, it would

have been fatal, but where, if conviction follows before objection is

taken, the defect in the indictment is cured by verdict " ; and the

learned Chief Justice proceeded to refer with approval to the state-

ment of Wms. Saunders, Vol. I. p. 261, in a note to the case of

Stennel v. Hogg.

By 14 & 15 Vict. c. 100, s. 25, it is enacted that " Every objec-

tion to any indictment, for any formal defect apparent on the face

thereof, shall be taken, by demurrer or motion to quash such

indictment, before the jury shall be sworn, and not afterwards."

A utrefois Acquit.

[124] R. V. O'BRIEN. (1882)

[15 Cox, C. C. 29 ; 46 L. T. 177.]

Two men were tried at the Worcestershire Quarter Sessions

upon an indictment charging them with larceny at common

law, and in a second count, with receiving " the goods afore-

said." They were acquitted, on the ground that the alleged

goods were a fixture in a building. They were then charged

upon a second indictment, under 24 k 25 Vict. c. 96, s. 31, for

stealing the fixture, and to that they set up a plea of autrefois

acquit. The presiding chairman at sessions held that plea not

to be proved, and the prisoners then pleaded not guilty, but

were convicted. On the question being reserved, the Court for

Crown Cases reserved held that the ruling of the chairman was

right, and that the prisoners had not been in peril on the count

for receiving in the first indictment.
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Lord Coleridge, C. J., said :
" The count for receiving in the

first indictment was for receiving the goods and chattels afore-

said before then feloniously stolen, that is, stolen in the sense

of the common law. That count does not apply to a charge of

receiving stolen proj)erty, which is only made an offence by

statute. The prisoners, therefore, were never in jeopardy in

respect of the count for receiving in the first indictment. The

conviction was right."

[J. D. Sims for the prosecution ; F. Forester Goold for the

prisoners.]

So it was held in R. v. Gilmore (15 Cox, C. C. 85), that an

acquittal upon an indictment under 24 & 25 Vict. c. 97, s. 35, and

24 & 25 Vict. c. 100, s. 32, charging the prisoner with the felony of

obstructing a railway, with intent to endanger the safety of passen-

gers, &c., was no bar to a subsequent indictment under sects. 36

and 34 of the same statutes respectively, preferred on the same facts

charging him with the misdemeanour of endangering the safety of

passengers, &c., by an unlawful act

It is a clear principle of our law that a person cannot be indicted

again for a crime of which he has already been acquitted. The

only question is whether he was really in jeopardy on the former

occasion. If he was, so that the jury might have convicted instead

of acquitting him, he can successfully set up this plea. Thus, a

person acquitted on a charge of murder could not afterwards be

tried for manslaughter upon the same facts, nor could a man
acquitted on an indictment for robl^ery be subsequently indicted

for an assault with intent to rob. On the other hand, if a man,

charged with the murder of a girl whose miscarriage he had sought

to procure, and who, after the operation, died, is found not guilty

upon the indictment for murder, he may still be tried and convicted

of an attempt to prociu'e abortion.

Other cases on this subject are : K. i'. Sheen, 2 C. & P. 634

;

E. V. Vandercom, 2 East, P. C. 519 ; R. v. Gould, 9 C. & P. 364 ;

R. V. Connell, 6 Cox, C. C. 178 ; R. v. Clark, 1 B. Si B. 473 ; R. r.

Salvi, 10 Cox, C. C. 481, n. ; R. v. Bird, 5 Cox. C. C. 11 ; R. v.

Gisson, 2 C. & K. 781 ; R. v. P^mden, 9 East, 437 ; R. v. Green,

7 Cox. C. C. 186 ; R. v. Plant, 7 C. & P. 575 ; R. v. Dann, 1 M. C. C.
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424 ; R V. Taylor, 3 B. & C. 502 : R. v. Knight, 9 Cox, C. C. 437 ;

E. V. Eoche, 1 Leach, C. C. 134 ; E. v. Parry, 7 C. & P. 836 ; Hol-

croft's case, 2 Hale, 245 ; E. v. Scott, 1 Leach, 404 ; Eyley v.

Brown, 17 Cox, C. C. 79 ; E. v. Edmondes, 59 J. P 776.

Autrefois Convict.

[125] R. r. MILES. (1890)

[24 Q. B. D. 423 ; 17 Cox, C. C. 9 ; Sessions Paper, C. C. C, Vol. Ill,

p. 177 ; 59 L. J. (M. C.) 56 ; 62 L. T. 572 ; 38 W. E. 334 ; 54

J. P. 549.]

At the Sessions of the Central Criminal Court held on

December 16, 1889, the prisoner was arraigned on an indict-

ment which charged him in the first count with unlawfully and

maliciously wounding Charles Living; second count, unlawfully

inflicting grevious bodily harm on the said Charles Living
;

third count, assaulting the said Charles Living, and thereby

occasioning him actual bodily harm ; fourth count, a common

assault on the said Charles Living ; fifth count, a common

assault on Harry Anstey.

Counsel for the prisoner put in a j)lea of autrefois convict,

which alleged that the prisoner had already been tried and

convicted before a Court of summary jurisdiction for the same

offence as that contained in the first four counts of the indict-

ment. The evidence offered in support of this plea consisted of

an examined copy of a record of the Court of summary juris-

diction sitting at West Ham, and evidence that the offences

charged in the first four counts of the indictment related to

the same matter as the ofi'ence mentioned in the record.

The counsel for the prosecution did not dispute that the first

four counts of the indictment referred to the same matter as the
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offence mentioned in the record, but argued that the said record

did not disclose any conviction within the meaning of 24 & 25

Vict. c. 100, s. 45, on the ground that the Court had neither

ordered the defendant to pay a fine nor to be imprisoned, the

prisoner having been discharged on recognizances for good

behaviour only, and not having been required to come up for

judgment. He cited, in support of this contention, the case

of Hartley r. Hindmarsh, L. E. 1 C. P. 553.

The counsel for the defence argued that by 42 & 43 Vict.

c. 49. s. 16, sub-s. 2, express power was given to the magistrate,

upon convicting a person of assault, to discharge him condition-

ally on his giving security to be of good behaviour, and that

24 & 25 Vict. c. 100, s. 45, must now be read with the section

of 42 & 43 Vict. c. 49, above referred to, and that, consequently,

the case of Hartley v. Hindmarsh was not in point. The

defendant was ultimately convicted on the first four counts

of the indictment, and acquitted on the fifth count, and the

question reserved was whether the proceedings before the Court

of summary jurisdiction against the defendant in respect of

the assault upon Charles Living were a bar to the proceedings

against him at the Central Criminal Court for the same offence.

The Court for the Consideration of Crown Cases Keserved

quashed the conviction.

Hawkins, J., said: "In the case before us, the doubts I once

entertained are removed—the one and same assault of which the

defendant was convicted is the sole foundation upon which the

conviction at the Central Criminal Court is rested, although

aggravations are added to it which, at first sight, make the

offences appear different—more particularly the count for

wounding ; but I find it alleged and found as a fact that that

wounding formed part of the assault and battery of which the

defendant was convicted, as well it might, without amounting

to an unlawful and malicious wounding, which is purely an

indictable offence under sect. 20 of 24 & 25 Vict. c. 100. This
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is recognised law : see E. r. Taylor, L. E. 1 C. C. E. 194, For

the reasons I have given, I am now satisfied that the conviction

before us ought to be quashed."

Charles, J. (in a judgment read by Lord Coleridge, C. J.),

said: "The defendant was convicted on the first four counts

of the indictment, and the Eecorder reserved the following ques-

tion for the opinion of the Court :
' Whether the proceedings

before the Court of summary jurisdiction against the defendant

in respect of the assault on Charles Living were a bar to the

proceedings against him at the Central Criminal Court for the

same offence ? ' The answer to this question does not, in my
opinion, in any way depend on the construction of the 45th

section of 24 & 25 Vict. c. 100, and the 16th section of 42 & 43

Vict. c. 49. I think the proceedings were a bar apart from any

statutory provision, and that the conviction should be quashed

in accordance with the well-established rule at common law

—

that where a person has been convicted for an offence by a

Court of comj^etent jurisdiction, the conviction is a bar to all

further criminal proceedings for the same offence. This rule

has been acted on again and again, and I can see no reason why

it should not be acted on in this case. It cannot be material

that a magistrate has power by statute to deal with a convicted

person otherwise than by fine or imprisonment, for it is the

conviction, and not the nature of the sentence, which constitutes

the bar. The principle is that no man shall be placed in peril

of legal penalties more than once on the same accusation. This

being the view which I take of the case, it is unnecessary to

decide whether the defendant is entitled to the protection

provided by 24 & 25 Vict. c. 100, s. 45."

[Lockwood, Q.C., and Besley for the prosecution; Poland,

Q.C., and Warburton for the prisoner.]

" The defendant may plead that he has been lawfully convicted

or acquitted, as the case may be, of the ofifence charged in the

itidictment.
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" The plea should be on parchment, signed by counsel in a

proper form, but such a plea is, in point of form, sufficient if the

defendant says when called upon to plead that he has been lawfully

•convicted or acquitted of the offence charged in the indictment.

" In order to prove a plea of autrefois convict, the defendant

must show that he was previously convicted, either of the offence

charged in the indictment to which the plea is pleaded, or of an

offence of which he might be convicted on that indictment, and

such proof is not made out by proof that the defendant was con-

victed on an indictment set aside on writ of error." (Stephen's

Digest of Criminal Procedure.)

In E. V. Morris (L. E. 1 C. C. E. 90, and 10 Cox, C. C. 480) it

was held that a conviction for assault by justices at j)etty sessions,

at the instance of the person assaulted, and imprisonment conse-

quent thereon, are not, either at common law or under the 24 & 25

Vict. c. 100, s. 45, a bar to an indictment for manslaughter of the

person assaulted, should he subsequently die from the effects of

the assault.

In E. V. King ([1897] 1 Q. B. 214) it was held that a defendant

who has been convicted upon an indictment charging him with

obtaining credit for goods by false pretences cannot be afterwards

convicted upon a fui'ther indictment charging him with larceny of

the same goods.

Cases on this subject are :—Wemyss v. Hopkins, L. E. 10 Q. B.

378 ; E. V. Tancock, 13 Cox, C. C. 217 ; E. v. Chamberlain, 6

C. & P. 93 ; E. V. Bowman, 6 C. & P. 101 ; E. v. Lea, 2 M. C. C. 9

;

E. V. Walker, 2 M. & E. 446 ; E. v. Elrington, 1 B. & S. 688

;

Holden v. King, 46 L. J. Ex. 75 ; E. v. Phillips, 1 Jur. 427 ; E. v.

Stanton, 5 Cox, C. C. 324 ; Wilkinson v. Button, 32 L. J. (M. C.)

152 ; In re Thompson, 30 L. J. (M. C.) 19 ; E. v. Friel, 17 Cox,

C. C. 325 ; E. v. Blaljy, 18 Cox, C. C. 5 ; E. v. Grimwood, 60 J. P.

809. Vide also Previous Convictions, 2)ost, p. 535.
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Witnesses unable to Travel.

[126] R. V. STEPHENSON. (1862)

[L. & C. 165 ; 9 Cox, C. C. 156 ; 31 L. J. (M. C.) 147
;

8 Jur. N. S. 522 ; 6 L. T. 334.]

The prisoner was tried for obtaining money by false pretences

from a woman named jVIary Smith, The female servant and

the brother of Mary Smith proved that the latter was daily

expecting her confinement ; and the brother stated that she was

"poorly otherwise," and that she was therefore too ill to travel

from her place of residence to the place of trial, a distance of

about twenty-five miles.

The counsel for the prosecution then proposed to give in

evidence the deposition of Mary Smith, duly taken before the

committing magistrate, to which the prisoner's counsel objected,

on the ground that the illness, if any, ought to have been proved

by a medical man, and that the expectation of her confinement

was not an illness contemplated by sect. 17 of 11 & 12 Vict.

c. 42, which authorized the deposition being given in evidence

on the trial. On the prisoner being convicted and the point

being reserved, the Court of Crown Cases Eeserved affirmed

the conviction.

Erie, C. J., said: "It was contended on behalf of the

prisoner, that an approaching confinement was not such an

illness as was contemplated by that section. We cannot affirm

any proposition of that sort. There may be incidents attending

an aj^proaching parturition of such a nature as to bring the case

within the statute. We are all of opinion that the question,

whether the illness proved is or is not within the statute, is a

question for the determination of the presiding Judge ; and that

if to his mind, exercising his discretion upon the facts proved,
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the evidence of illness is sufficient, this Court ought not to

interfere with his decision,"

The other Judges concurred, on the ground that it was a

question for the presiding Judge to determine, and that if he

thought the evidence of the illness sufficient within the statute,

it was for him to act upon his discretion.

[No counsel appeared.]

In the case of E. v. Wellings (3 Q. B. D. 426), the principal

witness for the prosecution was in hourly expectation of being con-

fined, and the question was whether her deposition could be read

at the trial on the ground that she was so ill as to be unable to

travel. It was clear from the evidence of her husband that she

was very ill, and under the particular circumstances of the case it

was held that her deposition was rightly received in evidence under

11 & 12 Vict. c. 42, s. 17.

Colei'idge, C. J., said :
" We all think that this conviction should

be affirmed. Pregnancy may be a source of such illness as to

render the witness unable to travel, and be an illness within the

statute. It is in each case a matter for the presiding Judge to

determine. The presiding Judge has in this case decided that the

evidence was sufficient to satisfy him that the deponent was ' so

ill as not to be able to travel,' and we see nothing to lead us to the

conclusion that he was wrong."

This decision is manifestly consistent with reason and common
sense. No doubt, as Willes, J., is reported to have said in E. v.

Walker (1 F. &, F. 534), " illness from confinement is an ordinary

state, and not such an illness as is contemplated by the statute "
; but

that is only the presumption, and if it can be shown that, as a matter

of fact, the woman is "so ill as not to be able to travel," and that

the other conditions of 11 & 12 Vict. c. 42, s. 17, have been com-

plied with, her deposition ought to be received. E. v. Wellings was

followed in the later case of E. v. Goodfellow (14 Cox, C. C. 326).

By the above-named statute (after directing justices to take, in

manner therein mentioned, the statement on oath or afiirmation of

the witnesses appearing against any person charged before them

with an indictable offence), it is enacted that, if afterwards, " upon

the trial of the person so accused, it shall be proved, by the oath

or affirmation of any credible witness, that any person whose

deposition shall have been taken as aforesaid is dead, or so ill as

w. 32
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not to be able to travel, and if also it be proved that such deposi-

tion was taken in the presence of the person so accused, and that

he or his counsel or attorney had a full opportunity of cross-

examining the v^itness, then, if such deposition purport to be

signed by the justice by or before whom the same purports to have

been taken, it shall be lawful to read such deposition as evidence

in such prosecution, without further proof thereof, unless it shall

be proved that such deposition was not in fact signed by the justice

purporting to sign the same."

In E. V Welton (9 Cox, C. C. 296), Byles, J., said :
" I am of

opinion, that to make this deposition admissible, there should be

the evidence of a medical man upon oath, or other evidence upon

oath, which the Court might think of equal value to sworn medical

testimony. The constable Harris says he has been told King is

suffering from fever ; how can he know the illness is of such a

nature as to render the witness ' so ill as not to be able to travel ' ?

A medical man is the proper witness of that fact, and no medical

man is called. The deposition cannot be read."

In E. V. Lynch (Sessions Paper, C. C. C, Vol. 113, p. 511), a police

constable said he had seen the witness ill in bed, and he produced

a medical certificate. This was considered sufficient evidence,

and the deposition of the absent witness was allowed to be read.

In E. V. Butcher (64 J. P. 808), it was held that proof by a

police sergeant that a witness is apparently very close indeed to

her confinement, is not sufficient evidence of her inability to attend

the Court so as to allow her depositions taken before the coroner to

be read. It w^as further held that coroners' depositions stand on

the same footing as depositions taken before magistrates, and the

provisions of 11 & 12 Vict. c. 42, apply.

Other cases on this subject are :—E. v. Harris, 4 Cox, C. C. 440
;

E. r. Eiley, 3 C. & C. 116 ; E. v. Phillips, 1 F. & R 105 ; E. v.

Croucher, 3 F & F. 285 ; E. v. Wilton, 1 F. & F. 309 ; E. v. Bull,

12 Cox, C. C. 31 ; E. v. Tait, 2 F. & F. 553 ; E. v. Heeson, 14 Cox,

C. C. 40 ; E. V. Farrell, L. E. 2 C. C. E. 116 ; E. v. Thompson, 13

Cox, C. C. 181 ; E. v. Marshall, Car. & M. 147 ; E. v. Scaife, 5

Cox, C. C. 243 ; E. v. Clements, 5 Cox, C. C. 191 ; E. v. Wilshaw,

Car. & M. 145 ; E. v. Day, 6 Cox, C. C. 55 ; E. v. WilHams, 12

Cox, C. C. 101 ; E. V. Wicker, 18 Jur 252 ; E. v. Wilson, 8 Cox,

C. C. 453 ; E. v. Cockburn, 7 Cox, C C. 265 ; E. v. Hazell, 8 Cox,

C. C. 443 ; E. v. Wilhams, 4 F. & F. 515.
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Evidence of Character.

R. V. ROWTON. (1865) [127]

[L. & C. 520 ; 10 Cox, C. C. 25.]

The defendant was indicted for indecently assaulting a boy

of fourteen. On the part of the defendant several witnesses

were called as to his good character. On the part of the pro-

secution it was proposed to contradict this testimony ; and a

witness was called for that purpose. Mter the witness had

stated that he knew the defendant, the following question was

put to him :

—" What is the defendant's general character for

decency and morality of conduct? " His reply was, " I know

nothing of the neighbourhood's opinion, because I was only a

boy at school when I knew him ; but my own opinion, and the

opinion of my brothers, who were also pupils of his, is that

his character is that of a man capable of the grossest indecency

and most flagrant immorality." The jury convicted the

prisoner, and the questions reserved for the Court were :

—

(1) Whether, when witnesses have given a defendant a good

character, any evidence is admissible to contradict?

(2) Whether the answer made by the witness in this case

was properly left to the jury ?

The Court of Crown Cases Eeserved held that if evidence of

good character is given on behalf of a prisoner, evidence of

bad character may be given in repl}'. But in either case the

evidence must be confined to the prisoner's general rejouta-

tion ; and the individual opinion of the witness as to his

disposition, founded upon his own experience and observation,

is inadmissil)le.

Cockburn, C. J., said :
" There are two questions to ])e

decided. The first is whether, when evidence of good character

32—2
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has been given in favour of a prisoner, evidence of his general

bad character can be called in reply. I am clearly of opinion

that it can be. . . . Assuming, then, that evidence was

receivable to rebut evidence of good character, the second

question is, was the answer which was given in this case, in

reply to a perfectly legitimate question, such an answer as

could properly be left to the jury ? Now, in determining this

point, it is necessary to consider what is the meaning of

evidence of character. Does it mean evidence of general

reputation or evidence of disposition ? I am of opinion that

it means evidence of general reputation. What you want to

get at is the tendency and disposition of the man's mind

towards committing or abstaining from committing the class

of crime with which he stands charged ; but no one has ever

heard the question—what is the tendency and disposition of

the prisoner's mind ?—put directly. The only way of getting

at it is by giving evidence of his general character founded on

his general reputation in the neighbourhood in which he lives.

That, in my opinion, is the sense in which the word ' character

'

is to be taken, when evidence of character is spoken of.

The fact that a man has an unblemished reputation leads to

the presumption that he is incapable of committing the crime

for which he is being tried. . . . It is quite true that evidence

of character is most cogent, when it is preceded by a state-

ment shewing that the witness has had opportunities of

acquiring information upon the subject beyond what the

man's neighbours in general have ; and in practice the admis-

sion of such statements is often carried beyond the letter of

the law in favour of the prisoner. It is, moreover, most

essential that a witness who comes forward to give a man a

good character, should himself have a good ojiinion of him,

for otherwise he would only be deceiving the jury ; and so the

strict rule is often exceeded. But when we consider what, in

the strict interpretation of the law, is the limit of such
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evidence, in my judgment it must be restricted to the man's

general reputation, and must not extend to the individual

opinion of the witness. Some time back, I put this question

—

Suppose a witness is called who says that he knows nothing

of the general character of the accused, but that he has had

abundant opportunities of forming an individual opinion as to

his honesty or the particular moral quality that may be in

question in the particular case. Surely, if such evidence were

objected to, it would be inadmissible.

"If that be the true doctrine as to the admissibility of

evidence to character in favour of the prisoner, the next ques-

tion is, within what limits must the rebutting evidence be

confined ? I think that that evidence must be of the same

character and confined within the same limits—that, as the

prisoner can only give evidence of general good character, so

the evidence called to rebut it must be evidence of the same

general description, shewing that the evidence which has been

given in favour of the prisoner is not true, but that the man's

general reputation is bad. ... I find it uniformly laid down

in the text-books that the evidence to character must be general

evidence of reputation; and, dealing with the law as I find it, my
opinion is that the answer given in this case was inadmissible,

and that the conviction ought not to stand."

[Tayler for the prosecution ; Sleigh for the j^risoner.]

In E. V. Brown and Hedley (L. E. 1 C. C. E. 70 & 10 Cox, C. C.

453), the prisoners were tried for conspiring to assault and inflict

grievous bodily harm on a man named Eobinson. At the close of

the case for the prosecution, the counsel for the prisoners, after

having called several witnesses to character, proposed to call

wdtnesses to prove that they would not believe the witnesses for

the prosecution on their oaths. The Court decided on refusing

to receive such evidence, and the prisoners were convicted, the

question being reserved as to whether the evidence tendered

by the prisoners' counsel ought to have been received or not.

The Court of Crown Cases Eeserved. quashed the conviction,
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observing that all the text writers were agreed that the evidence

could be given, and that the practice was so ancient, and hitherto

so undoubted, that it could not be altered now, unless by the

authority of the Legislature.

In E. V. Bispham (4 C. & P. 392), it was held that it is not

essential that witnesses, w^ho state that they would not believe

another person on his oath, should have ever heard such person

give evidence upon oath ; as the real question is, w^hether the

witnesses have such a knowledge of the person's character and

conduct as enables them conscientiously to say that it is impos-

sible to place any reliance on any statement that such person

may make.

If a prisoner's counsel elicits, by his cross-examination of the

witnesses for the prosecution, a statement that the prisoner has

borne a good character, evidence may be given of a previous con-

viction, just the same as if witnesses to character had been called

on his behalf. (E. v. Gadbury, 8 C. & P. 676. Vide also E. v.

Shrimpton, 5 Cox, C. C. 387.)

The proper question to ask of a witness called as in the leading

case is, "From your knowledge of his general character, would you

believe him on his oath?
"

By the Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), it is

enacted as follows (sect. 1, sub-sect. F.) :

—

A person charged and called as a witness in pursuance of this Act

shall not be asked, and if asked shall not be required to answer, any

question tending to shew that he has committed or been convicted

of or been charged with any offence other than that wherewith he

is then charged, or is of bad character unless

—

(i) the proof that he has committed or been convicted of such

other offence is admissible evidence to shew that he is

guilty of the offence wherewith he is then charged ; or

(ii) he has personally or by his advocate asked questions of the

witnesses for the prosecution with a view to establish bis

own good character, or has given evidence of his good

character, or the nature or conduct of the defence is such

as to involve imputations on the character of the prose-

cutor or the witnesses for the prosecution ; or

(iii) he has given evidence against any other person chai'ged with

the same offence.
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In E. V. Marshall (63 J. P. 36), the prisoner was indicted for

the wilful murder of Eliza Eoberts. At the close of the case for

the prosecution the prisoner gave evidence on her own behalf for

the defence. Her evidence was to the effect that she had not

killed the deceased woman, but that she had been killed by her

husband, who had been called as a witness for the prosecution.

Darling, J., held that this was an imputation on the character

of a witness, and allowed the prisoner to be cross-examined as to

several previous convictions for wounding and for assaults. Vide

post, p. 517.

Vide also E. v. Eouse [1904] 1 K. B. 184 ; and E. v. Bridgwater

[1905] 1 K. B. 131, 2^ost, pp. 517, 518, for decisions under the

Criminal Evidence Act, 1898.

Duty of Counsel when Conducting Prosecutions.

R. V. BERENS, HOLCHESTER AND [128]

OTHERS. (1865)

[4 F. & F. 842 ; 10 Cox, C. C. 226.]

This was a case tried at the Central Criminal Court. Bal-

lantine, Serjt., opened the case briefly ; and at the close of

the evidence for the prosecution, the counsel for the prisoners

defended by counsel did not call witnesses, and severally

addressed the jury. One of the prisoners, who was not

defended by counsel, called a witness and addressed the jury.

Ballantine, Serjt., then proposed to exercise the right given

him by Denman's Act (28 & 29 Vict. c. 18), and sum up the

evidence for the prosecution.

Blackburn, .J., interposing, said, as he understood the Act,

it was not the duty of the counsel for a prosecution to sum up,

at all events, whether there was need for it or not. He thought

the rule that counsel ought to follow was not to sum up unless
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there was some necessity for it, and then to make the summing-

up as hrief as possible. He onl_y, however, threw that out as

a general principle.

Ballantine, Serjt., said he submitted that counsel must use

his own discretion in such matters, and he was sure the Bar

would not take advantage of the power given them by the

Act. Whatever views the learned Judge enunciated on this

subject would, no doubt, be serviceable, but from his own long

experience in Criminal Courts, he would submit that the effect

of the recent alteration in the practice would be this—the

opening address in criminal cases would be comparatively

terse and short, as was now the case in civil actions, and that,

after the evidence had been given, many circumstances which

had been elicited would afford occasion for comment by the

counsel for the prosecution, which, under the former custom,

would have been dwelt upon by him in opening the case to

the jury. He need hardly say, in conducting this case on the

part of the Crown, the object to be attained by counsel ought

to be nothing except justice, and as far as possible to perform

that duty temperately, and in that sj^irit he would endeavour

to conduct the present case. After this observation, the

learned Serjeant proceeded to sum up the evidence for the

Crown.

Blackburn, J., before summing up the case to the jury, took

occasion first to comment ujDon Denman's Act, and said that

it seemed to him that the object of the Act had been mis-

understood, and that if counsel proceeded to act on it in the

way for which some appeared to contend—though no harm

had resulted from the exercise of the privilege in this case—it

would either be necessary to repeal the Act, or the course of

criminal justice might be seriously injured. It had always

hitherto been the supposition in the administration of criminal

justice, as a general rule, that the prosecuting counsel was in

a kind of judicial position ; that while he was there to conduct
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his case, he was to do it at his discretion, but with a feeUng

of responsibihty—not as if trying to obtain a verdict, but to

assist the judge in fairly putting the case before the jury, and

nothing more. At Nisi Prius, the counsel was at liberty to

try to get his client a verdict, if possible, by fair and proper

means. In a Court of criminal judicature, the counsel for the

prosecution was in a different position. The Act did not make

it the duty, as he thought, of tlie prosecuting counsel in

criminal cases to sum up, but gave him the power to sum up

where that had become exceptionally necessary, in order to

set right something that had come out in the course of the

case, and might seem to him to require explanation. If that

course were followed,—if, in other words, the prosecuting

counsel, when the evidence had been adduced, were to say

nothing, unless something different from what he had oj)ened

had been elicited, and it was necessary, therefore, that he

should give some explanation,—then it might be deemed the

counsel for the prosecution would have rightly appreciated the

meaning and intention of the Act, and the course of criminal

justice would go on as it ought to do, the prosecuting counsel

regarding himself really as part of the Court, and acting in a

quasi judicial capacity. But if the practice was, as he under-

stood it had become in this Court, to regard the summing-up

by the prosecuting counsel as a duty, the course that obtained

at Nisi Prius, which was a contest between j)arty and party,

might creep in, and the prosecuting counsel in a criminal case,

forgetting that he himself was a kind of minister of justice,

might at the end of his case address an urgent appeal to the

jury, and make himself a mere partisan. In that case, it

would be a positive duty and necessity for the Judge, instead

of regarding the counsel for the prosecution as assisting him,

to watch and see that there was no unfair advantage taken by

him to catch a verdict, apart from the merits. He quite

agreed that it was in tbe discretion of a prosecuting counsel
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whether he would sum up or not ; but he thought that it

should be exercised only in exceptional cases, and not as a.

rule.

[Ballantine, Serjt., Gifford, and Sleigh for the prosecution;

Eobinson, Serjt., Metcalfe, Ribton, Cooper, Straight, C. A.

Turner, and Collins for the prisoners.]

A similar ruling was laid down by the Court in E. v. Hursfield,.

8 C. & P. 269.

By 6 & 7 Will. IV. c. 114, s. 1, persons tried for felonies after

the close of the case for the prosecution, may make full answer and

defence thereto by counsel.

By sect. 2, in all cases of summary conviction, persons accused

shall be admitted to make their full answer and defence, and to-

have all witnesses examined and cross-examined by counsel..

(Eepealed by 11 & 12 Vict. c. 43, s. 36, but replaced by the same

Act, s. 12.)

By 28 & 29 Vict. c. 18, s. 2, it is enacted that if any prisoner or

prisoners, defendant or defendants, shall be defended by counsel,

but not otherwise, it shall be the duty of the presiding Judge at

the close of the case for the prosecution, to ask tbe counsel for

each prisoner or defendant so defended by counsel whether he or

they intend to adduce evidence, and in the event of none of them

thereupon announcing his intention to adduce evidence, the

covmsel for the prosecution shall be allowed to address the jury

a second time in support of his case, for the purpose of summing

up the evidence against such prisoner or prisoners, or defendant

or defendants ; and upon every trial for felony or misdemeanour,

whether the prisoner or defendants, or any of them, shall be

defended by counsel or not, each and every such prisoner or

defendant, or his or their counsel respectively, shall be allowed,

if he or they shall think fit, to open his or their case or cases

respectively ; and after the conclusion of such opening, or of all

such openings, if more than one, such prisoner or prisoners, or

defendant or defendants, or their counsel, shall be entitled to

examine such witnesses as he or they may think fit, and when all

the evidence is concluded, to sum up the evidence respectively,,

and the right of reply and practice and course of proceedings, save

as hereby altered, shall be as at present.
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The Court may properly request counsel to give his honorary

services to a prisoner. It is otherwise with a solicitor. But the

Court will recommend that in such cases the Crown should pay the

fees both of counsel and solicitor, as assigned. (R. v. Fogarty,

5 Cox. C. C. 161.)

On a trial for murder, the Court refused to allow counsel to

appear for a prisoner without his expressed assent. (R. v. Yscuado,

6 Cox, C. C. 386.)

The counsel for the prosecution ought not, in summing up the

evidence, to make observations on the prisoner's not calling wit-

nesses, unless at all events it has appeared that he might be fairly

expected to be in a position to do so. Neither ought counsel to

press it upon the jury that if they acquit the prisoner they may be

considered to convict the prosecutor or prosecutrix of perjury.

(R. V. Puddick, 4 F. & F. 497.)

It is improper for counsel when defeiiding a prisoner to suggest

to the jury to recommend the prisoner to mercy. (E. v. Mclntyre,

2 Cox, C. C. 379.)

Other cases on the subject of the duties of counsel are :—R, v.

Page, 2 Cox, C. C. 221 ; R. v. Littleton, 9 C. & P. 671 ; E. v. Brice,

2 B. & A. 606 ; R. v. Gurney, 11 Cox, C. C. 414 ; R. v. Orrell, 1 M.
& Rob. 467 ; R. v. Gascoigne, 7 C. & P. 772 ; R. v. Courvoisier, 9 C.

& P. 362 ; R. V. Gardner, 9 Cox, C. C. 332 ; R. v. Barber, 1 C. & K.

434 ; Buncombe v. Daniell, 8 C. & P. 222 ; R. v. Burdett, Dears.

C. C. 431.

Order of Counsel addressing Jury—Reply

R. V. BURNS AND OTHERS. (1887) [129]

[16 Cox, C. C. 195.]

The prisoners were charged with wilful murder. The death

of the deceased was caused in what is known in the district of

Manchester, where the ease was tried, as a " scuttling " affray.
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The evidence was involved and conflicting. Two of the counsel

for the defence, calling no witnesses for their respective clients,

claimed the right of finally addressing the jury, although a

third counsel defending another prisoner called witnesses, and

therefore gave the Crown a right of reply upon him. The

Court (Day and Wills, JJ.), having consulted, ruled that each

case must be judged by its special circumstances, and, refusing

to lay down any inflexible rule, held that the counsel for the

Crown had the right to reply to the counsel for the prisoners

who called witnesses, but that the counsel for the remaining

prisoners had the right of final reply.

[West, Q.C., G. W. Heywood, and Scott for the prosecution
;

Cottingham, Foard, and McKeand for the prisoners.]

This is made a leading case because it is a decision of two of her

Majesty's Judges ; the rule, however, as here laid down had been

generally observed at the Central Criminal Court prior to the date

of the above case.

Where on an indictment against several defendants one of them
calls evidence which is applicable to the cases of all, it seems that

the prosecution has a general right of reply, although the other

defendants call no witnesses ; but w^iere such evidence is applicable

only to the case of the defendant calling it, and does not apply to

the cases of the other defendants, the right of the prosecution to

reply is confined to the case of the defendant calling the evidence.

(R. V. Trevelli and others, 15 Cox, C. C. 289.)

In E. V. Kain (15 Cox, C. C. 388), in which case only one of four

prisoners called witnesses, Stephen, J., ruled that there was no

general right of reply, and said that the most convenient course

would be for the counsel for the prosecution to sum up the case

generally and reply upon the evidence called by the one prisoner,

before the counsel for the other prisoners addressed the jury.

Vide also R. v. Maslin, Sessions Paper, C. C. C, Vol. 98, p. 190

;

R. V. Vass, Sessions Paper, C. C. C, Vol. 98, p. 363 ; R. v. Serne

and Goldfinch, Sessions Paper, C. C. C, Vol. 107, p. 147 ; R. v.

Hayes, 2 M. & R. 155 ; R. v. Jordan, 9 C. & P. 118 ; R. v. Scorey,

Sessions Paper, C. C. C, Vol. Ill, p. 602 ; R. i'. Barber, 1 C. & K.
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434 ; E. V. Hazell, 2 Cox, C. C. 220; E. v. Martin, 3 Cox, C. C. 56

;

E. V. Belton, 5 Jur. (N. S.) 276; E. v. Meadows, 2 Jur. (N. S.) 718;

E. V. Holman, 3 Jur. (N. S.) 722 ; E.-y. Thomas, 3 Jur. (N. S.) 272;

E. t;. Wood, 6 Cox, C. C. 224 ; E. v. Burdett, Dears. C. C. 431

;

E. V. Copley, 4 F. & P. 1097 ; E. v. Bernard, 1 R & F. 240 ; E. v.

Heere Shah and others. Sessions Paper, C. C. C. Vol. 118,

p. 1428.

At a meeting of the Judges in December, 1884, it was resolved

that in those Crown cases in which the Attorney or Solicitor-

General is personally engaged, a reply, where no witnesses are

called for the defence, is to be allowed as of right to the counsel for

the Crown, and in no others. (State Trials, New Series, Vol. 5,

p. 3, note (c).)

The Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), enacts as

follows :

—

Sect. 2.—Where the only witness to the facts of the case called

by the defence is the person charged, he shall be called

as a witness immediately after the close of the evidence

for the prosecution.

Sect. 3.-—In cases where the right of reply depends upon the

question whether evidence has been called for the defence,

the fact that the person charged has been called as a

witness shall not of itself confer on the prosecution the

right of reply.

The following is the procedure in criminal trials :

—

(1) Where the prisoner is undefended and calls no witness,

although he himself gives evidence, the counsel for the

prosecution can only open his case to the jury, and has no

right of summing up the evidence, or of reply.

(2) Where an undefended prisoner calls a witness the prosecution

has the right of reply.

(3) Where a defended prisoner does not give evidence, and calls

no witness, the counsel for the prosecution has the right

of summing up his case before the counsel for the defence

addresses the jury.

(4) Where a defended prisoner himself gives evidence, but calls

no witness, the counsel for the prosecution may sum up

the case at the close of the prisoner's evidence, and the

defence has the last word.
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(5) Where a defended prisoner gives evidence and also calls

a witness or witnesses, the counsel for the accused has the

right of two speeches, one in opening his defence and

another in summing it up. The counsel for the prosecu-

tion replies. It is not necessary that the prisoner should

be called immediately after the close of the case for the

prosecution when other evidence for the defence is to be

given ; the order in which the prisoner and his witnesses

are called is a matter for the discretion of counsel for the

defence.

Strictly and technically speaking, it would appear that witnesses

to character have the same effect as witnesses to fact in the matter

of reply, but this somewhat questionable right is never used by

counsel for the prosecution. Vide E. r. Dowse, 4 F. & F. 492.

Statetneiit of Prisoner although defended by Counsel.

[130] R. V DOHERTY. (1887)

[16 Cox, C. C. 306.]

This was a trial for murder, and upon the completion of the

case for the prosecution, the prisoner's counsel stated that the

prisoner wished to make a statement to the jury ; he was

allowed to do so, on the understanding that he should make

his statement before the speech of his counsel, and that the

counsel for the Crown would have the right to reply. In

summing up to the jury, Stephen, J., who tried the case, said:

" Down to the year 1836, prisoners were not allowed, in cases

of felony, to be defended by counsel, although they might

have counsel to cross-examine witnesses. The effect of that

course was that a prisoner was obliged, in the nature of the

case, to speak for himself. The Prisoners' Counsel Act was

passed in 1836, and this declared that a person had a right to
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make a full defence by counsel, and accordingly that has since

been done. It has been considered by some of the Judges

that the effect of this Act is to take away from the prisoner

any right to make any statement on his own account. I do

not think that that is the effect of the Act, and I think so for

various reasons, but there is one to which I attach much

importance. This reason is, that in trials for high treason,

prisoners were not allowed to be defended by counsel, and it

was only by an Act passed in the reign of William III., and

afterwards suj)plemented by an Act passed in the beginning

of the reign of Queen Anne, that prisoners were allowed to be

defended by counsel in cases of high treason. Now, it was the

practice, as can be seen by anyone who looks into the State

Trials at the time when prisoners were by statute allowed to

be defended by counsel, to ask a prisoner, after his counsel

had addressed the jury on his belialf, whether he wished to

say anj'thing himself, and prisoners either did make state-

ments, or abstained from doing so, as they thought fit. In

the famous case of the Cato Street conspiracy, Thistlewood

and several others, after they had been defended by counsel,

and before the Judge summed up the case, were asked whether

they wished to add anything to what their counsel had said,

and at least one of the prisoners availed himself of the

privilege (a). I do not think that that was done in the case

of the trial of Frost, the Chartist, for high treason, at a later

period, nor in the few cases of high treason which have since

been tried. But it was certainly the practice in England,

down to the Cato Street conspiracy trial, that prisoners were

allowed, in cases of high treason, to make statements, and I

cannot see why the Act of 1836, the Prisoners' Counsel Act,

should be regarded as taking from prisoners the right to make

(a) Four of the prisoners, namely, Brunt, Ings, Davidson, and Tidd,
addi-essed the jury after two speeches by their counsel, Mr. Cuiwood and
Mr. Adolphus,
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a statement in cases of felony, while a similar Act does not

take away the right in cases of high treason."

[Poland and C. W. Mathews for the prosecution ; Sir Charles

Kussell, Q.C., Besley, and Gill for the prisoner.]

The Criminal Evidence Act, 1898 (61 & 62 Vict. c. 36), enacts as

follows :

—

Sect. 1.—(h) Nothing in this Act shall affect the provisions of

sect. 18 of the Indictable Offences Act, 1848, or the right

of the person charged to make a statement without being

sworn.

In R. V. Pope (18 Times Law Reports, 717) it was held that a

prisoner who is defended by counsel can make a statement to the

jury without being sw^orn before his counsel addresses the jury,

instead of giving evidence under the Criminal Evidence Act, 3848.

Phillimore, J., who tried the case, in the course of his summing-up

pointed out to the jury " that seventy years ago prisoners were not

entitled to have counsel to represent them, and made whatever

statement they could to the jury on their own behalf. The law

was then changed, and prisoners were allowed to retain counsel

for their defence, and the learned Judges at that time decided that

the prisoners still retained their right to make a statement to the

jury. Since the passing of the Criminal Evidence Act, 1898, a

prisoner could go into the witness box and give evidence on his

own behalf if he wished to do so. This further right, in his opinion,,

did not do away with the former privilege, and he therefore allowed

the prisoner to make his statement and followed the practice

laid down by Mr. Justice Stephen as to the time when it should

be made."

Since the passing of the Criminal Evidence Act, 1898, it has

been more usual, whethei a prisoner is defended by counsel or not,

for him to give evidence on oath instead of making a state-

ment not upon oath, and the above case of R. v. Pope appears to

be the only reported decision on the subject since the passing of

the Criminal Evidence Act, 1898. The following decisions, how-

ever, will shew the state of the law as it stands at the present time.

In R. V. Dyer (1 Cox, C. C. 113), Baron Alderson said: "I

would never prevent a prisoner from making a statement, though he

has counsel. He may make any statement he pleases before his
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counsel addresses the jury, and then his counsel may comment upon
that statement as part of the case. If it were otherwise, the most

monstrous injustice might result to prisoners. If the statement

of the prisoner fits in with the evidence, it would he very material,

and we should have no right to shut it out."

In E. V. WilHams (1 Cox, C. C. 363), Baron Eolfe followed the

decision of Baron Alderson in the last case, and in E. v. Collins (5

C. & P. 305), the same course was taken. The report (from the

Yorkshire Post) of a case tried before Mr. Justice Hawkins, at the

Leeds Assizes, in February, 1880, contains the following passage :

—

" His Lordship, in reply to Mr. Atkinson, said that though it had

been the almost invaria]:)le practice for the statements of prisoners

charged with criminal offences to be made either before the magis-

trate or through their counsel at assizes, he, for his part, could see

no reason why prisoners should not be permitted to give, not upon

oath, their version of occurrences directly to the jury. Were he

sitting at those assizes alone, he should at once allow the prisoners,

if they and the learned counsel who represented them so desired, to

make their statements to the jury. He would, however, confer with

Mr. Justice Lush on the point. After a brief conference, his Lord-

ship said he was very happy to find that Mr. Justice Lush not only

entirely agreed with him, but had already, in criminal cases, acted

upon the principle. Expressions of individual Judges to the effect

that prisoners defended by counsel were not at liberty to make
their own statements were set forth in books, though perhaps the

individual circumstances in these cases were not fully stated. He,,

for one, did not feel bound by any dicta of that sort, for there was
no ruling of the Court of Criminal Appeal upon the point. As a

general principle, he had not a shadow of doubt in his own mind
tiiat though a man placed upon his trial must not, according to the

criminal law of this country, be examined upon oath, he must
always be allowed an opportunity of defending himself or of making

his own statement. It would be a barbarous state of the law if

he were not permitted to give his own explanation when he was
charged with an offence wliich might cost him his life. It might

require consideration wliether that statement should be made by

the prisoner or by his counsel, but as a general principle he believed

that statements might be given to the jury either directly from the

dock or through liis counsel."

w. 33
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In E. V. Shimmin (15 Cox, C. C. 122) it was held that a prisoner

on his trial, defended by counsel, is not entitled to have his explana-

tion of the case to the jury made through the mouth of his counsel,

but may, at the conclusion of his counsel's address, himself addi-ess

tlie jury, and make such statements, subject to this, that what he

says will be treated as additional facts laid before the Court, and

entitling the prosecution to the reply.

In E. V. Millhouse (15 Cox, C. C. 622) it was held by Lord

Coleridge, C. J. (in accordance with the resolution of the majority

of the Judges), that a prisoner, after his counsel's address to the

jury, may be allowed to make a statement of facts to the jury; but

when it is proposed to call witnesses for a prisoner, it will not be

competent for him to make any statement to the jury in addition to

his counsel's address.

In E. V. Everett (Sessions Paper, C. C. C, Vol. 97, p. 335)

Mr. Justice Hawkins said :
" Counsel for a prisoner cannot in his

speech be permitted to state matters of fact not in evidence nor

proposed to be proved by evidence, but only alleged by counsel

to be instructions from, and assertions by, the prisoner himself.

The rule formerly rigidly adhered to by many Judges was that

a prisoner who had the services of counsel to defend him could

not be allowed either to speak for himself or to make any state-

ment of fact. That rule, however, has for some years past been

considered by, I believe, most if not all the Judges to be a hard

rule. And it has been modified to this extent, that although

a prisoner cannot have counsel to speak for him and also make
a speech for himself, he may make a statement of such facts as

he relies on for his defence, but he must be strictly confined

to such statement. If a prisoner avails himself of this privilege

to state new facts, the Judge has, in my opinion, a discretion

as to allowing the prosecuting counsel to reply, not generally on

the whole case, but only on the allegations of fact introduced by

the prisoner. I desire to lay down no general i-ule as to the time

when a prisoner's statement of fact should be made ; my own
opinion is that it is discretionary with the Judge to determine

whether it shall be before or after the counsel's speech. In the

present case I will permit the prisoner to make any statement

of fact he may desire to make at once, before his learned counsel

proceeds with his address."
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In E. V. Dahle (Sessions Paper, C. C. C, Vol. 98, p. 545) the

prisoner, although defended by counsel, was allowed by Mr. Justice

Day to make his own statement to the jury ; and in E. v. Eoss

(Sessions Paper, C. C. C, Vol. 100, p. 31) the same thing was per-

mitted by Mr. Justice Stephen ; and again allowed by Mr. Justice

Hawkins in E. v. Perry (Sessions Paper, C. C. C, Vol. 100, p. 506),

and in E. v. Cunningham and Burton (Sessions Paper, C. C. C,
Vol. 102, p. 154).

In E. V. Nally (Sessions Paper, C. C. C, Vol. 102, p. 345) the

prisoner's counsel was directed to make his speech in the first

instance.

In E. 'V. Eeiglehuth (Sessions Paper, C. C. C, Vol. 103, p. 464)

Mr. Justice Stephen laid down the same ruling as in E. v. Eoss

;

and in E. v. Arthur Teasel (Norwich Summer Assizes, July, 1889),

a case in which the prisoner was on his trial for murder. Lord

Coleridge, C. J., allowed the prisoner to make a statement before

his counsel addressed the jury.

Other cases on this subject are :—E. v. Boucher, 8 C. & P. 141

;

E. V. Malins, 8 C. & P. 242 ; E. v. Walking, 8 C. & P. 243 ; E. v.

Eider, 8 C. & P. 539 ; E. v. Manzano, 2 R & F. 64 ; E. t; Taylor,

1 R & F. 535; E. v. Stephens, 11 Cox, C. C. 669 ; E. v. Teste,

4 Jur. N. S. 244 ; E. v. Weston, 14 Cox, C. C. 346 ; E. v. Parkins,

1 C. & P. 548; E. v. White, 3 Camp. 97; E. v. Valli, Sessions Paper,

C. C. C, Vol. Ill, p. 377 ; E. v. Beezer, Sessions Paper, C. C. C,
Vol. 117, p. 723 ; E. v. Sheriff, 20 Cox, C. C. 334.

Criminal Evidence Act, i8g8.

R. V. GARDNER. (1898) [131]

[[1899] 1 Q. B. 150 ; 68 L. J. Q. B. 42 ; 79 L. T. 358 ; 47 W. E. 77 ;

62 J. P. 743 ; 19 Cox, C. C. 177.]

In this case it was held by the Court of Crown Cases

Eeserved that where upon the trial of an indictable oiience

33—2
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the person charged gives evidence in his own behalf, but does

not call witnesses, the counsel for the prosecution is entitled,

immediately after the person charged has given his evidence,

to sum up the case for the Crown, and in so doing to comment

upon the evidence given by the person charged.

Hawkins, J., said :
" If we construe strictly the provisions

of Denman's Act, applying it to the present state of circum-

stances when prisoners are competent witnesses in their own

behalf, I think that on the strictest construction of the language

used, the counsel for the prosecution would have the right to

comment on the evidence given by the prisoner. In sect. 2

of that Act the counsel for the prosecution is given the right

of addressing the jury a second time 'in suj^jjort of his case,

for tlie purpose of summing uj) the evidence against such

prisoner.' AVhere a prisoner gives evidence on his own behalf,

his object is to lessen the force of the evidence for the pro-

secution ; and the object of the summing-up is to take the

evidence of the prisoner and comment upon it, and show that

the effect of the evidence given on behalf of the prosecution

ought not to be disturbed."

[Biron for the prosecution ; Turrell for the prisoner.]

The following are decisions on various questions arising out of

the construction of the Criminal Evidence Act, 1898 (61 & 62 Vict,

c. 36) :—

In E. r. Ehodes
( [1899] 1 Q. B. 77, and 19 Cox.C. C. 182) it was

held that the Act does not confer on a prisoner the right of giving

evidence on his own behalf before the gi-and jury, nor does it

deprive the Court of the right to comment on the failure of the

prisoner to give evidence at the trial.

In E. V. Saunders (63 J. P. 24) it was again held, as in E. r.

Ehodes, that a person charged w4th an otfence has no right to give

evidence on his own behalf before the gi'and jury. Also, that the

Judge ought to inform an undefended prisoner of his right, on his

trial, to addi'ess the jury on his own behalf, but the omission of

the Judge to do so does not invalidate the conviction.
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In E. V. Bird (19 Cox, C. C. 180) it was held tliat the statement

which a prisoner makes in giving evidence before the magistrates

by whom he is committed for trial may be used as evidence against

liim at the trial, and the disposition containing such statement may
1)6 put in evidence at the trial, although he then declines to give

evidence. If also, having given evidence before the magistrates,

he replies to the question put to him under the Indictable Offences

Act (11 & 12 Vict. c. 42, s. 18), whether he desires to say anything

in answer to the charge, by saying that his evidence already given

is true, the whole of that evidence and his reply to the question

may be given in evidence against him as a statement under that Act.

In E. V. Boyle (20 T. L. E. 192) the same ruling was followed, and

it was held by Jelf, J., that if a prisoner has elected to give evidence

before the magistrate, and is committed for trial, the prosecution

can at the trial, before closing their case, put in the evidence given

by the prisoner on oath before the magistrate.

In E. V. Kate Marshall (63 J. P. 36) it was held that where a

prisoner makes a statement on oath in her own defence, to the

effect that one of the witnesses for the prosecution committed

the offence for which she is indicted, the nature of the defence is

such as to involve imputations on the character of that witness

within the meaning of sect. 1 of the Criminal Evidence Act, 1898,

even though such statement relates only to facts material to the

actual charge for which the prisoner is then being tried, and not to

any antecedent facts, and is not made for the purpose of casting

imputations, but only as a necessary part of the defence.

In E. V. Holmes (The Times, 31st January, 1899) it was held by

Day, J., at the Lancashire Assizes, that to suggest that the

prosecutrix is a " drunken wastrel " involves an imputation on her

chai'acter within the meaning of sect. 1 (f) (ii.) of the statute

61 & 62 Vict. c. 36 (the Criminal Evidence Act, 1898).

In E. V. Fisher (The Times, 31st January, 1899) it was also held

by Day, J., at the same Assizies, that to suggest in a case of an

indictment for attempted rape that the prosecutrix consented to

what was done involves an imputation on her character within tlie

meaning of the Act.

In E. I'. Eouse and another ( [1904] 1 K. B. 184, and 20 Cox, C. C.

592) upon the trial of an indictment for conspiracy by false

pretences to induce the prosecutor to sell a mare, the prosecutor gave
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evidence that one of the defendants had previously offered to buy
the mare on credit. The defendant in question was called as a

witness for the defence and was asked in cross-examination,

" Did you ask the prosecutor to sell you the mare in April, or

has he invented all that? " To which he replied, " No, it is a

lie, and he is a liar." Counsel for the prosecution was there-

upon allowed to cross-examine the defendant as to previous con-

victions. Tlie Court of Crown Cases Eeserved held that the

defendant's answer amounted only to an emphatic denial of the

truth of the charge against him ; that the nature or conduct of the

defence was not such as to involve imputations on the character of

the prosecutor within the meaiiing of s. 1, sub-s. (f), (ii.), of the

Criminal Evidence Act, 1898, and that therefore the defendant

was not liable to be cross-examined as to his previous character.

In K. V. Bridgwater
( [1905] 1 K. B. 131, and 20 Cox, C. C. 737)

a prisoner who was arrested in possession of stolen property, said

in answer to the charge, that he was acting under instructions from

a detective, and at the trial at quarter sessions, the detective was
cross-examined as to whether he had not employed the prisoner

as an informer. The Court of Crown Cases Reserved held that

the nature or conduct of the defence was not such as to involve

imputations on the character of the witnesses for the prosecu-

tion under s. 1, sub-s. (f), (ii.), of the Criminal Evidence Act, 1898,

so as to render the prisoner liable when called in his own defence

to be cross-examined as to previous convictions.

In R. V. Hodgkinson (64 J. P. 808) it was held that a prisoner

is not entitled to give evidence on oath in mitigation of his sentence

after he has pleaded guilty.

In Charnock v. Merchant
( [1900] 1 Q. B. 474) the appellant

was charged before a Court of summary jurisdiction with an

offence under the Prevention of Cruelty to Children Act, 1894,

and gave evidence on his own behalf as that Act permits. He was

asked in cross-examination whether he had not been previously

convicted of a similar offence, and answered that he had. The

Court of summary jurisdiction convicted the appellant, and the

Queen's Bench Division held that sect. 1 of the Criminal Evidence

Act, 1898, applied ; that the evidence of the appellant's previous

conviction was wrongly admitted, and therefore, that the conviction

was bad.
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In R. V. Hadwen and Ingham
(
[1902] 1 K. B. 882, and 20 Cox,

C. C. 206) it was held that where one of two prisoners, jointly

indicted, gives evidence under sect. 1 of the Criminal Evidence

Act, 1898, and, in doing so, incriminates the other prisoner, the

latter is entitled to cross-examine the former. Vide also Hackston

V. Millar (8 F. Just. Cas. 52 Ct. of Justy.).

In R. r. Sheriff (20 Cox, C. C. 334) it was held that an unsworn

statement made by a defended prisoner who calls no evidence

must be made before, and not after, the speech made by counsel

for the prosecution in summing up his evidence.

Effect of Misreception of Evidence.

R. r. GIBSON. (1887) [132]

[18 Q. B. D. 537 ; 16 Cox, C. C. 181.]

The i^risoner was found guilty of unlawful wounding by

throwing a stone at the prosecutor. In giving his evidence

the prosecutor said, but not in answer to any specific question

put to him, " Immediately after I was struck by the said stone,

a lady going past, pointing to the prisoner's door, said, ' The

person who threw the stone went in there.' " It was admitted

that the prisoner could not have heard this, and yet it was

allowed to go to the jury as part of the evidence for the

prosecution. It was held that the conviction was bad, not-

withstanding that there was other evidence before the jury

properly admitted and sufficient to warrant a conviction.

"I am of opinion," said Lord Coleridge, C. J., "that this

conviction must be quashed. At the trial the statement of a

passer-by as to where the prisoner had gone was received in

evidence as tending to his identification. It is admitted that

the statement was not made in the prisoner's hearing, and

therefore could not legally be given in evidence against him.
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The prisoner ^Yas defended by counsel, who in the exercise of his

discretion did not object to the admissibility of the evidence

at the time it was given. It is immaterial to consider whether

counsel exercised his discretion rightly or wrongly. The Chair-

man of Quarter Sessions frankly states that in his summing-up

he directed the jury's attention to the evidence with respect

to the statement made by the person who was passing by.

After the jury had retired the prisoner's counsel objected that

the Chairman ought not to have left that evidence to the jury.

The Chairman refused to withdraw it from their consideration.

Jt is not necessary to express any opinion whether he could

then have withdrawn it. The jury convicted the prisoner,

and the question for this Court is, whether or not a conviction

so obtained can be allowed to stand. It is clear that a verdict

so obtained in a civil case would not formerly have been

allowed to stand, because, until the passing of the Judicature

Acts, the rule was that, if any bit of evidence not legally

admissible, which might have affected the verdict, had gone to

the jury, the party against whom it was given was entitled to

a new trial, because the Courts said that they would not weigh

evidence. "Where, therefore, such evidence had gone to the

jury, a new trial was granted as a matter of right. Can it be

contended that, by the law as it stood at the time of the

passing of the Judicature Acts, there was an\" difference

between civil and criminal trials with respect to the result of

a finding of the jury arrived at uj)on evidence which was partly

legal and partly illegal? The consequences in each case no

doubt would be different. In civil cases a new trial was

ordered ; in criminal cases this, for other reasons, could not

be done ; but both in civil and in criminal cases the verdict

would be vitiated by reason of the illegal evidence having been

left to the jury. I think, therefore, upon principle the verdict

of the jury in the present case cannot stand. . . . The true

principle which governs the i^resent case is that it is the duty
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of the Judge in criminal trials to take care that the verdict of

the jury is not founded upon any evidence except that which

the law allows. Here evidence which was at law inadmissible

was allowed to go to the jury."

Pollock, B., said :
" In the present case I am clearly of

opinion that this Court has no power to say that the evidence

of the identification of the prisoner was sufficient to warrant a

conviction without the statement of the woman who was

passing at the time the offence was committed. The result

would follow that in every case where inadmissible evidence

had been received, it would become the office of the Court to

decide in what way the jury ought to have acted upon the

evidence before them which was legally admissible."

Mathew, J., said :
" We have to lay down a rule which shall

apply equally where the prisoner is defended by counsel and

where he is not. In either case, it is the duty of the Judge

to warn the jury not to act upon evidence which is not legal

evidence against the prisoner. Here the Chairman of Quarter

Sessions did leave such evidence to the jury, and I am of opinion

that their verdict ought not to stand."

" If a mistake had been made by counsel," said Wills, J.,

" that would not relieve the Judge from the duty to see that

proper evidence only was before the jury. It is sometimes

said—erroneously, as I think—that the Judge should be counsel

for the prisoner ; but, at least, he must take care that the

prisoner is not convicted on any but legal evidence."

[Shand for the Crown.]

The decision in this case is obviously of great importance, for

it explains the law on the subject with extreme clearness. It is

remarkalile that piior to 1H<S7 there appears to have been no

reported case on this subject ; the three cases quoted at the hearing

before the Court for the Consideration of Crown Cases Reserved,

namely, R. v. Ball (1 Camp. 324) ; R. v. Fuidge (L. & C. 390); and

Margaret's Tinckler's case (1 East, P. C. 354), having little or no

bearing upon the question at issue.
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It may be here stated that where, in a criminal case, it is sought

to give in evidence the contents of a telegram sent by the prisoner

to a witness, it is absolutely necessary that the original message

handed in at the post-office should be produced, or proof given that

it is destroyed, and the copy received by a witness cannot be given

in evidence till it is proved that the original cannot be produced.

(E. V. Regan, 16 Cox, C. C. 203.)

Where two prisoners jointly indicted have been convicted, and a

question has been reserved for the consideration of the Court of

Crown Cases Reserved on behalf of one of them, the Court has

power, under 11 Sc 12 Vict. c. 78, s. 2, if it shall be of opinion that

the objection raised is valid and that it affects the conviction of

both prisoners, to quash the conviction of the other prisoner as

well as that of the prisoner on whose behalf the question has been

reserved. (R. f. Saunders, [1899] 1 Q. B. 490.)

Dying Declarations.

[133] R. V. JENKINS. (1869)

[L. R. 1 C. C. R. 187 ; 11 Cox, C. C. 250 ; 38 L. J. (M. C.) 82 ;

20 L. T. 372 ; 17 W. R. 621.]

On the night of the 16th of October, 1869, a woman was

found almost drowned in a very deep part of the River Avon.

She was rescued from the water, but in an exhausted condi-

tion, and she became, according to the medical evidence, in

great danger. The next day she said she did not think she

should get over it, and asked that some one should be sent for

to pray with her. Later in the day, the magistrate's clerk

came, and found her in bed, breathing with considerable diffi-

cultv. and moaning occasionally. He administered an oath.
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and received from her a written statement to tlie effect that

she had gone for a walk with the prisoner, and he had pushed

her into the river. At about 11 o'clock on the morning of the

next day after making this statement the woman died, and the

question was, whether her statement could be received in

evidence. At the time she made it, she was no doubt in

imminent danger, and in the statement she said :
" From the

shortness of my breath, I feel that I am likely to die, and I

have made the above statement with the fear of death before

me, and with no hope at present of my recovery." The words

" at present " had been inserted at the woman's own suggestion,

and were not in the first draft. It was held that the statement

could not be received in evidence, because at the time she

made it there was evidently a faint hope of recovery still

lingering in the woman's mind.

" The result of the decisions," said Kelly, C. B., " is that

there must be an unqualified belief in the nearness of death—
a belief, without hope, that the declarant is about to die. If

we look at reported cases, and at the language of learned

Judges, we find that one has used the expression, ' every hope

of this world gone ' (;>«'/• Eyre, C. B., "Woodstock's case, 1 Leach,

C. C. 502) ; another, ' settled hopeless expectation of death
'

ijjer Willes, J., E. r. Peel, 2 F. & F. 22) ; another, ' any hope

of recovery, however slight, renders the evidence of such

declarations inadmissible ' {j^er Tindal, C. J., K. v. Hayward,

6 C. it P. 160). We, as Judges, must be perfectly satisfied,

beyond any reasonable doubt, that there was no hope of

avoiding death ; and it is not unimportant to observe that

the burden of proving the facts that render the declaration

admissible is upon the prosecution. If the present case had

rested upon the expression, ' I have made the above statement

with the fear of death before me, and with no hope of my

recovery,' a difficult question might have been raised. But

when these words were read over to the declarant, she desired
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to put in the important words ' at present
'

; and the statement

so amended is, ' with no hope at present of my recovery.' We
are now called upon to say what is the effect of these words,

taking into consideration all the circumstances under which

they were put in. The counsel for the prosecution has argued

that the words ' at present ' do not alter the sense of the state-

ment. We think, however, that they must have been intended

to convey some meaning, and we must endeavour to give effect

to that meaning. . . . The deceased was asked in express

terms by the clerk ' to correct any mistake that he might have

made.' She then said, ' Put in the words " at present."

'

Even if this were not a criminal case, this would be sufficient

to show that the omission of * at present ' was a mistake—that

she meant ' no present hope ' as distinguished from ' no hope.'

She therefore intended the words to have some substantial

meaning ; and if they have any meaning at all, they must

qualify the absolute meaning which the declaration must

contain in order to render it admissible evidence."

" Dying declarations," said Byles, J., " ought to be admitted

with scrupulous, and I had almost said with superstitious,

care. They have not necessarily the sanction of an oath
;

they are made in the absence of the prisoner ; the person

making them is not subjected to cross-examination, and is in

no peril of prosecution for perjury. There is also great danger

of omissions, and of unintentional misrepresentations, both by

the declarant and the witness, as this case shows. In order

to make a dying declaration admissible there must be an

expectation of impending and almost immediate death from

the causes then operating. The authorities show that there

must be no hope whatever. In this case the deceased said

originally she had no hope at present. The clerk put down

that she had no hope. She said in effect when the statement

was read over to her, ' No, that is not what I said, nor what I

mean. I mean that at present I have no hoj^e,' which is, or
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may be, as if she had said, ' If I do not get better I shall die.'

The conviction must be quashed."

[T. W. Saunders and Bailey for the Crown ; Collins and

Norris for the prisoner.]

But in R. V. Hubbard (14 Cox, C. C. 565) it was held by Mr.

Justice Hawkins, at Ipswich Assizes, that a declaration made

under a belief of impending death was admissible in evidence,

even though the declarant at a later period of the day took a

more cheerful view of her position, and thought she should

recover.

In order to render dying declarations admissible in evidence five

conditions must be complied with, viz.

:

(1) The prisoner against whom the declaration is proposed to be

given must be on liis trial for the murder or manslaughter

of the declarant.

(2) The declaration must have been made by a person who, if

alive, would have been a competent witness against the

prisoner.

(3) x\t the time be made the declaration, the declarant must have

been in actual danger of death.

(4) At the time he made the declaration, the declarant must have

given up all hope of recovery.

(5) The declaration must have reference to the circumstances

of the transaction which resulted in the declarant's

death.

In R. V. Katz (64 J. P. 807) a deposition of a dying person was

taken by a magistrate at a hospital in the pi'esence of the accused

person, and all the requirements of sect. 17 of the Indictable

Offences Act, 1848 (11 & 12 Vict. c. 42), were complied with. It

was held that the deposition was admissible in evidence on the

trial of the accused person for murder, although the requirements

of sect. 6 of Russell Gurney's Act (30 & 31 Vict. c. 35) had not

been complied with.

Cases in point are :—R. r. Dalmas, 1 Cox, C. C. 95 ; R. c. Perkins,

2 Moo. C. C. 135 ; R. v. Cleary, 2 F. & F. 850 ; R. v. Smith, 16

Cox, C. C. 170 ; R. v. Brooks. 1 Cox, C. C. 6 ; R. v. Thomas, 1 Cox,

C. C. 62 ; R. V. Howell, 1 Cox, C. C. 151 ; R. v. Taylor, 3 Cox,

C. C. 84 ; R. V. Mooney, 5 Cox, C. C. 318 ; R. v. Mead, 2 B. & C.
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605 ; R V. Osman, 15 Cox, C. C. 1 ; Margaret Tinckler's case,

1 East, P. C. 354 ; R. v. Mitchell, 17 Cox, C. C. 503 ; R. v. Gloster,

16 Cox, C. C. 471 ; R. v. Whitmarsh, 62 J. P. 680, 711 ; R. v.

Smith, 65 J. P. 425 ; R. v. Abbott, 67 J. P. 151 ; R. i'. Curtis, 21

T. L. R. 87 ; R. v. Simpson, 62 J. P. 825 ; R. v. Cowle, 71 J. P.

152.

Exclamations as Part of the Res GestcE.

[134] R. V. BEDINGFIELD. (1879)

[14 Cox, C. C. 341.]

The prisoner was indicted for the murder of a woman at

Ipswich. It appeared that the prisoner had relations with the

deceased woman, and had conceived a violent resentment

against her on account of her refusing him something he very

much desired, and also as appearing to wish to put an end to

these relations. He had uttered 'violent threats against her,

and had distinctly threatened to kill her by cutting her throat.

She carried on the business of a laundress, with two women as

assistants ; the prisoner living a little distance from her. On

the night before the day on which the act in question occurred,

the deceased, from something that had been said, entertained

apprehensions about him, and desired a policeman to keep his

eye on her house. At ten at night he, being near, heard the

\'oice of a man in great anger. Early next morning the

l^risoner came to her house, earlier than he had ever been

there before, and they were together in a room some time-

He went out, and she was found by one of the assistants lying

senseless on the floor, her head resting on a footstool. He

went to a spirit-shop and bought some spirits, which he took
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to the house, and went again into the room where she was,

both the assistants being at that time in the yard. In a

minute or two the deceased came suddenly out of the house

towards the women with her throat cut, and on meeting one

of them she said something, pointing backwards to the house.

In a few minutes she was dead. In the course of the opening

speech for the prosecution it was proposed to state what she

said. It was objected on the part of the prisoner that it was

not admissible.

Cockburn, C. J., said :
" I have carefull}' considered the

question, and am clear that it cannot be admitted, and, there-

fore, ought not to be stated, as it might have a fatal effect. I

regret that according to the law of England, any statement

made by the deceased should not be admissible. Although

made in the absence of the prisoner, could it be admissible as

part of the res gestce / It is not so admissible, for it was

neither part of anything done, nor was it something said while

something was being done ; it was something said after some-

thing done. It was not as if, while being in the room, and

while the act was being done, she had said something which

was overheard. . . . Anything uttered by tbe deceased at the

time the act was being done would be admissible, as, for

instance, if she had been heard to say something, as ' Don't,

Harry !
' But here it was something stated by her after it

was all over, whatever it was, and after the act was comjileted.

The statement is not admissible as a dying declaration, because

it does not appear that the woman was aware that she was

dying, although she might have known it if she had had time

for reflection. Here that was not so, for at the time she made
the statement she had no time to consider and reflect that she

was dying ; there is no evidence to show that she knew it, and

I cannot presume it. There is nothing to show that she was

under the sense of imj)ending death, so the statement is not

admissible as a dying declaration."
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In spite of the rejection of the statement of the deceased

woman, the prisoner was convicted.

[Carlos Cooper and Blofield for the Crown ; Simms Eeeve

for the prisoner.]

" After the conviction of Bedingfield, there w^as a strong move-
ment in favour of the prisoner, on the ground that the w^oman's

statement had been rejected, and that it might have been in his

favour, or that its falsehood might have been shown ; and if the

circumstances had been less conclusive, it is possible the move-
ment might have been successful. The prisoner, however, was
executed ; but there was considerable discussion on account of the

rejection of the evidence. It must not be presumed that the

question should be discussed upon tbe supposition that the state-

ment is inimical to the accused, for, supposing it to be in his

favour, the objection, if valid, would equally apply. In the present

case the words sworn to on the depositions were :
' See what

Harry has done !
' which, as the Lord Chief Justice said, would

probably have been fatal to the prisoner ; but suppose they had

been, ' See what he has driven me to !
' they would have been

suflficient, probably, to secure an acquittal. And it was impossible

to say what on cross-examination the words might have appeared

to be. Mr, Pitt Taylor, the author of the well-known Treatise on

the Law of Evidence, publicly impugned this ruling, and pub-

lished a letter in the Times, pointing out that it was contrary to

the doctrine laid down in decided cases, and that what was said

by a person on the instant, and in consequence of something

first done to her, might be considered as part of the res gestcB, as

much so as if uttered an instant before, while it was being done."

(14 Cox, C. C. 345.)

The general rule is, that the declarations of a person robbed,

ravished, or murdered, made immediately after the assault, are

good evidence, and there is considerable doubt whether the ruling

of Cockburn, C. J., in the leading case was correct.

It appears, however, to have been given after consultation with

Field and Manisty, JJ., who agreed with him, and it was followed

by Hawkins, J., in E. v. Goddard, 15 Cox, C. C. 7.

In R. v. Foster (6 C. & P. 325), where the prisoner was on bis

trial for manslaughter by driving a cabriolet over a man named
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Ferrall, it was proposed to give in evidence against him a state-

ment made by the deceased, immediately after he was knocked

down, as to how the accident happened. Mr. C. Phillips, for the

prisoner, objected that " what the deceased said in the absence

of the prisoner, as to what had caused the accident, was not

receivable in evidence." Baron Gurney, however, replied, " What
the deceased said at the instant, as to the cause of the accident

is clearly admissible," and the rest of the Court (Park, J., and

Patteson, J.) concurring, the evidence was received.

Thompson v. Trevanion (Skin. 402) is to the same effect ; but of

both these cases it is said in Eoscoe's Criminal Evidence (13th ed.

p. 25) that they are " difficult to reconcile with established prin-

ciples," and that " it seems to require much consideration whether,

as a general rule, the statements of a deceased person as to the

circumstances of the injury which caused his death, made
immediately after the injury, but not under circumstances which

entitle them to be considered as dying declarations, are receivable

in evidence."

Restoration of Property on Conviction.

VILMONT V. BENTLEY. (1887) [135]

[57 L. J. Q. B. 18 ; 12 App. Cas. 471.]

This was an interpleader issue, Bentley, the defendant, being

a person who had in a bond fide manner, in the ordinary way

of business, and in market overt, bought some goods which a

man named Hodder had obtained by false pretences. Hodder

was prosecuted to conviction, and, that being so, it was held

that, in virtue of '24 & 25 Vict. c. 96, s. 100, Bentley must

restore the goods to the people who had been swindled out of

them.

The case was taken up to the House of Lords l)y way of

w. 34
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appeal from a decision of the Court of Appeal, which reversed

one of Denman, J.

Between January and March, 1885, Hodder bought from

Messrs. Galpin & Crochard, of Amiens, merino and cashmere

goods. The contract of sale was induced by false pretences

made by Hodder. Between March and May the goods, which

had been delivered to Hodder, were pledged by him with one

Dobree, and by Dobree placed in a shop or warehouse of a

person named Starbuck, in the city of London. Tlie goods

were offered for sale at Starbuck's shop, and sold in the ordinary

course of business to the appellant Bentley on the 30th of May,

1885. In September of the same year, Hodder was indicted,

on the prosecution of Galpin & Crochard and convicted of

obtaining the goods by false pretences. An order for restitu-

tion was applied for by Galpin & Crochard at the trial, but

refused. They claimed the goods from Starbuck, who had

retained possession. He interpleaded, and an issue was

directed to try the right to the goods, the respondent, Vilmont,

as trustee in liquidation of Galpin & Crochard, being plaintiff

in the issue. Denman, J., considering himself bound by Moyce

V. Newington (4 Q. B. D. 32), decided in favour of the appellant

Bentley. The Court of Appeal held that the property in the

goods re-vested upon the conviction in Galfun & Crochard, and

that Vilmont was entitled to judgment. The House of Lords

affirmed the decision of the Court of Appeal, thereby deciding

that when a contract for the sale of goods has been induced by

false pretences, and the owner of the goods has prosecuted the

thief to conviction, the projDerty in the goods re-vests in the

owner on and at the date of the conviction, and he can then

recover them from the person in whose possession they are,

even though that person had, before the conviction, bought

them in market overt, or otherwise, without notice of

the fraud.

[Sir E. Webster, Q.C., A.-G., Jelf, Q.C., and Attenborough
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for the appellant ; Charles, Q.C., and C. W. Mathews for the

respondent.]

The leading case overrules Moyce v. Newington (4 Q. B. D. 32.

and 14 Cox, C. C. 182), where it was held that sect. 100 only

applied to cases in which possession liad been obtained without

tbe property passing.

See the case of E. v. JJ. of tlie Central Criminal Court (17

Q. B. D. 598), as to the power of Courts before which convictions

take place to order the restitution of the proceeds of the goods

as well as of the goods themselves.

Under 24 & 25 Vict. c. 96, s. 100, which enacts that if any
person guilty, inter alia, of obtaining any property by false

pretences is convicted thereof, in such case the property shall be

restored to the owner or his representative, and in every such

case the Court before whom any such person shall be tried, shall

have power to order the restitution thereof in a summary manner.

The Court has jurisdiction to entertain an application for the

restitution of the proceeds of tlie property as well as of the

property itself. Such an application ought only to be granted if

the proceeds are in the hands of the convict or of an agent who
holds them for him. Lord Coleridge, C. J., said :

" x\n application

for the restitution of property stolen or obtained by false pretences

is rightly made to the Court before which the felon or mis-

demeanant is convicted ; and, if the goods have been sold, an
application may be made for the restitution of the proceeds,

which, if they are in the hands of the criminal or of an agent who
holds them for liim, should be granted. If the person holding

the goods does not hold them for the criminal, the application

should not be granted; but the fact that the Court may have
come to a wrong decision does not establish an excess of juris-

diction. It is a very common mistake to suppose that it does

;

but, where a Court has jurisdiction to entertain an application,

it does not lose its jurisdiction by coming to a wrong conclusion,

whether it is wrong in point of law or of fact."

The Act of 21 Hen.VIII. c. 11, provided :
" If any felon hereafter

do rob or take away any money, goods, or chattels from any of

the King's subjects, from their person or otherwise, within this

realm, and thereof the said felon or felons be indicted, and after

34-2
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arraigned of the same felony and found guilty thereof, the partj-

so robbed, or owner, shall be restored to his said money, goods

and chattels, and the justices before whom the felon is found

guilty are empowered to award writs of restitution for the said

money, goods and chattels, in like manner as though any such

felon w^ere attainted at the suit of the party in appeal."

This Act was repealed by 7 & 8 Geo. IV. c. 27, but was in sub-

stance re-enacted by sect. 57 of 7 & 8 Geo. IV. c. 29, and its

provisions extended to cases of misdemeanour. The Act 7 & 8

Geo. IV. c. 29, was repealed by 24 & 25 Vict. c. 95.

By 24 & 25 Vict. c. 96, s. 100, "If any person guilty of any such

felony or misdemeanour as is mentioned in this Act, in stealing,

taking, obtaining, extorting, embezzling, converting, or disposing

of, or in knowingly receiving, any chattel, money, valuable

security, or other property whatsoever, shall be indicted for such

offence, by or on behalf of the owner of the property, or his

executor or administrator, and convicted thereof, in such case the

property shall be restored to the owner or his representative ; and

in every case in this section aforesaid, the Court before whom
any person shall be tried for any such felony or misdemeanour

shall have power to award from time to time writs of restitution

for the said property, or to order the restitution thereof in a

summary manner : Provided, that if it shall appear before any

award or order made that any valuable security shall have been

bo7id fide paid or discharged by some person or body corporate

liable to the payment thereof, or being a negotiable instrument

shall have been bon(7 fide taken or received by transfer or delivery,

by some person or body corporate, for a just and valuable con-

sideration, without any notice or without any reasonable cause

to suspect that the same had by any felony or misdemeanour

been stolen, taken, obtained, extorted, embezzled, converted, or

disposed of, in such case the Court shall not award or order the

restitution of such security."

By the Sale of Goods Act, 1893 (56 & 57 Vict. c. 71), it is

enacted that where goods have been stolen, and the offender is

convicted, the property in the stolen goods re-vests in the owner,

notwithstanding any intermediate dealing with them, whether by

sale in market overt or otherwise (sub-sect. 1) ; but where an)-

goods have been obtained by fraud, not amounting to felony, the
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property in such goods shall not re-vest in the owner of the

goods by reason only of the conviction of the offender (sub-sect. 2).

In Moss V. Hancock ([1899] 2 Q. B. Ill) a thief stole from the

respondent a five-pound gold piece (v^'hich by royal proclamation

had been made current coin of the realm) and changed it with the

appellant, who was a dealer in curiosities, for five sovereigns.

The Court held that under the circumstances the coin had not

been received by the appellant as current coin, and that an order

might be made under s. 100 of the Larceny Act, 1861, ordering

the appellant to restore it to the respondent.

Cases on the subject are:—Horwood v. Smith, 2 T. R. 750;

Scattergood v. Sylvester, 15 Q. B. 506 ; Parker v. Patrick, 5 T. R.

175 ; Peer v. Humphrey, 2 A. & E. 495, 499 ; Walker v. Matthews,

8 Q. B. D. 109 ; R. v. Stancliffe, 11 Cox, C. C. 318 ; Lindsay v.

Cundy, 1 Q. B. D. 348 ; and 13 Cox, C. C. 162, 583, and 14 Cox,

C. C. 93 ; Nickling v. Heaps, 21 L. T. N. S. 754 ; White v.

Garden, 10 C. B. 919 ; Babcock v. Lawson, 4 Q. B. D. 294 ; R.

V. Horan, Jr. Rep. 6 C. L. 293.

Neiu Trials,

R. V. DUNCAN. (1881) [136]

[7 Q. B. D. 198 ; 14 Cox, C. C. 571 ; 50 L. J. (M. C.) 95

;

44 L. T. 521 ; 30 W. R. 61 ; 45 J. P. 456.]

On an indictment, found at Quarter Sessions, removed into

the Queen's Bench Division, and tried at Winchester Assizes,

for obstructing a highway, the defendant was acquitted, and

it was held that a new trial on the ground of misreception of

evidence, misdirection, and that the verdict was against evidence,

could not be granted.

" The practice of the Courts," said Lord Coleridge, C. J.,

" has been settled for centuries, and is, that in all cases of a

criminal kind, where a prisoner or defendant is in danger of
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imprisonment, no new trial Avill be granted if the prisoner or

defendant, having stood in that danger, has been acquitted.

The one case in wliich a new trial was granted in a purely

criminal case, on the ground of misdirection or misreception of

evidence (R. r. Scaife, 17 Q. B. 238), was a case not of misde-

meanour, but of felon}'. At that time, there was an important

distinction between misdemeanours and felonies. The import-

ance of it has since l)een destroyed by the legislature, the dis-

tinction as regards the effect of a conviction upon the family

and propert}' of the felon having been abolished. R, v. Scaife

stands unreversed, and, if it had been followed, it would have

worked a revolution in criminal practice. But that case took

no root in our jurisprudence, and has never been followed."

[Cbarles, Q.C., and Bullen showing cause ; Collins, Q.C.,

and "Warry in support of rule.]

Although the leading case is still law, the whole question of

Criminal Procedure is att'ected Ijy the Criminal Appeal Act, 1907

(7 Edw. VII. c. 23), of which the following are among the more

important provisions :

—

3. A person convicted on indictment may appeal under this

Act to the Court of Criminal Appeal

—

(a) against his conviction on any ground of appeal which

involves a question of law alone ; and
(Aj with the leave of the Court of Criminal Appeal or upon the

certificate of the Judge who tried him that it is a tit case

for appeal against his conviction on any ground of appeal

which involves a question of fact alone, or a question of

mixed law and fact, or any other ground which appears

to the court to be a sufiicient ground of appeal ; and

(c) with the leave of the Court of Criminal Appeal against the

sentence passed on his conviction, unless the sentence is

one fixed by law.

4.— (1) The Court of Criminal Appeal on any such appeal

against conviction shall allow the appeal if they think that the

verdict of the jury should be set aside on the ground that it is

unreasonable or cannot be supported having regard to the evidence,
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or that the judgment of the court before whom the appellant was
convicted should be set aside on the ground of a wrong decision

of any question of law or that on any ground there was a

miscarriage of justice, and in any other case shall dismiss the

appeal

:

Provided that the court maj*, notwithstanding that they are

of opinion that the point raised in the appeal might be decided in

favour of the appellant, dismiss the appeal if they consider that

110 substantial miscarriage of justice has actually occurred.

(2) Subject to the special provisions of this x\ct, the Court of

Criminal Appeal shall, if they allow an appeal against conviction,

quash the conviction and direct a judgment and verdict of

acquittal to be entered.

(3) On an appeal against sentence the Court of Criminal

Appeal shall, if they think that a different sentence should have

been passed, quash the sentence passed at the trial, and pass such

other sentence warranted in law by the verdict (whether more or

less severe) in substitution therefor as they think ought to have

been passed, and in any other case shall dismiss the appeal.

20.—(1) Writs of error, and the powers and practice now
existing in the High Court in respect of motions for new trials or

the granting thereof in criminal cases, are hereby abolished.

Previous Convictions.

R. V. PENFOLD. (1902) [137]

[[1902] 1 K. B. 547 ; 20 Cox, C. C. 161 ; 71 L. J. K. B. 306;

86 li. T. 204 ; 50 W. K. 671.]

The prisoner was indicted for an offence under s. 7 of the

Prevention of Crimes Act, 1871, and at the trial, evidence

having been given of the prisoner having been found in the
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places in question under circumstances which raised the

suspicion that he was about to commit a felony, it was proposed

to call evidence of the previous conviction. Counsel for the

prisoner objected, and contended that under sect. 116 of the

Larceny Act, 1861 (24 & 25 Vict. c. 96), which was applied to

the Prevention of Crimes Act, 1871, by sect. 9 of the latter Act,

evidence of previous conviction ought not to be given until the

jury had found that the prisoner had been found at the places

in question under circumstances showing that he was about to

commit a felony. He cited in support of this view a decision of

the Eecorder of London, in Rex r. Brown (65 J. P. 136). The

Chairman overruled the objection and admitted the evidence,

and the prisoner having been convicted, reserved the point.

The Court of Crown Cases Pieserved affirmed the conviction,

and, in delivering judgment. Lord Alverstone, C. J., said : "It

appears that there has been some doubt as to the practice

which ought to prevail where there is a trial on an indictment

under sect. 7 of the Prevention of Crimes Act, 1871. Of course,

in cases where a crime which is complete in itself is charged

in an indictment which also charges a previous conviction, but

different degrees of punishment may be inflicted in accordance

with the antecedents of the prisoner, evidence of the previous

conviction ought not to be given until the subsequent charge

has been proved. To prevent any difficulty, sect. 116 of 24 & 25

Vict. c. 96 was passed, which provides that the offender shall

in the first instance be arraigned on so much of the indictment

as charges the subsequent offence, and after the inquiry into

the subsequent offence is concluded he shall then, and not

before, be asked whether he had previously been convicted as

alleged in the indictment.

" Then came the Prevention of Crimes Act, 1871, which by

some of the sub-sections of sect. 7, provided that a state, or rather

a combination, of circumstances should create an offence w^hich

would be no offence at all but for the offender having been
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previously convicted within a certain time. The indictment

in this case alleges all the necessary ingredients of the offence.

Had the prisoner been tried summarily before the magistrate,

the whole story must have been gone into and the previous

convictions must have been proved. The prisoner, however,

elected to be tried by a jury, and, in my opinion, it is right

that the ingredients which are necessary to constitute the

offence should be proved before whatever tribunal has to try

the case. The offence here is a statutory offence, and it is not

complete unless the particular circumstances, the previous

convictions, and the time are all proved; and these neces-

sary ingredients, as I have called them, should therefore all be

given in evidence before the tribunal, whether it be a Court of

summary jurisdiction or a jury. It seems to me that no dis-

tinction can be made between trial before magistrates and

that before a jury.

" No doubt sect. 9 of the Prevention of Crimes Act, 1871, applies

the practice laid down in sect. 116 of 24 &25 Vict. c. 96, in regard

to proceedings upon an indictment for an offence committed

after previous conviction, to ' any indictment for committing

a crime as defined by this Act after previous conviction for

a crime '
; but sect. 20 of the Act of 1871 defines both ' crime

'

and ' offence,' and it is plain that the set of circumstances

contemplated by sect. 7 are ' offences ' as distniguished from

* crimes ' by those definitions. It seems to me that the right

practice has been followed in this case, and that the conviction

should be affirmed. I ought to add that we are unable to agree

with the opinion to the contrary effect expressed by the

Iiecorder of London in Kex v. Brown (65 J. P. 136)."

Eidley, J., said: " When the nature of the offence necessitates

the proof of the previous conviction, and the offence is incom-

plete unless there is a previous conviction, then I think it is

right that it should be given in evidence before the jury in the

first instance. In any other case it is not desirable that the
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previous conviction should be known to the jury until the sub-

sequent offence has been proved."

Bigham, J., said : "It seems to me sufficient to say that in

this case evidence of the previous conviction was necessary in

order to prove the offence with which the prisoner was charged,

and that it was therefore rightly admitted."

[H. Sutton for the prosecution.]

It is an exception to the usual practice of English Criminal

Law to allow evidence of a previous conviction to be given during

a trial, but it is admitted as rebutting evidence when the prisoner

has put his character in issue, and under certain statutes.

A count alleging a previous conviction may be inserted in

indictments for felonies, uttering or passing counterfeit coin,

obtaining goods by false pretences, conspiring to defraud, or

being found at night armed with intent to break into a dwelling-

house, or with housebreaking implements, and the statutes

bearing upon these points are 24 & 25 Yict. c. 96, ss. 7, 8, 9, 116 ; 24

& 25 Vict. c. 99, ss. 12, 37 ; and 34 & 35 Vict. c. 112, ss. 8, 9, 20.

As to charge of previous conviction under the Prevention of

Crimes Act, 1871, in cases of receiving stolen goods, vide ante,

p. 389.

In Faulkner v. E.
(
[1905] 2 K. B. 76) the prisoner was indicted

at quarter sessions for attempting to commit larceny, and a

sulDsequent count in the indictment charge d a previous conviction.

The prisoner was arraigned upon and pleaded to both counts.

Objection was taken on bis behalf to the arraignment as contra-

vening the provisions of sect. 116 of the Larceny- Act, 1861 (24 & 25

Vict. c. 96), which require that upon an indictment for an offence

after a previous conviction the offender shall in the first instance

be arraigned upon so much only of the indictment as charges the

subsequent offence, and that until he be found guilty of that

offence he shall not be called upon to plead to the charge of the

previous conviction. The Eecorder accordingly adjourned the

trial to the next sessions. At that sessions the prisoner was

tried. There was no fresh arraignment, but his former plea was

treated as standing. He was, however, given in charge to the

jury upon the first count only, and was found guilty and sentenced
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on that count. The Court held that although the arraignment

did not take place at the sessions at which the prisoner was tried,

and although the fact of the previous conviction was not disclosed

to the jury by whom he was convicted, either by the manner of

giving him into their charge or otherwise, the fact that the

arraignment did not comply with the provisions of the section was

such a substantial defect as could not be cured by verdict, and

that the conviction must be quashed.

Kennedy, J., said :
" There was no fresh arraignment, and the

prisoner's original pleas to the whole indictment were treated as

standing good. He was, however, given in charge to the jury

this time upon the first count only, and he was found guilty

and sentenced upon that count. Under these circumstances

the prisoner has moved to have the conviction quashed for error

on the record, in that he was arraigned upon and called upon to

plead to, and did plead to, the three counts in the indictment at

one and the same time, contrary to the provisions of sect. 116 of the

Larceny Act. It was contended for the Crown that the danger

of unfairness in the trial which that section was intended to

provide against did not exist here, inasmuch as the trial took

place before a different jury, who had not heard the arraignment

and did not know of the fact that the prisoner had pleaded to the

whole indictment. But that, in my opinion, makes no difference.

The section has not been complied with, and we are not at liberty

to dispense with compliance. To the general rule laid down by

that section, that no mention shall be made of the previous con-

viction until after conviction of the subsequent offence, there is, so

far as I know, only one exception, namely, where the previous

conviction is a necessary ingredient in the offence, as in the

offences created under sect. 7 of the Prevention of Crimes Act. On
the trial of an indictment for an offence under that section it is

proper that the previous conviction should be disclosed to the

jury at the outset. (Eex v. Penfold, [1902] 1 K. B. 547.) But in

all other cases the provisions of sect. 116 must be strictly followed,

and the neglect to follow them constitutes a sufficiently substantial

defect in the proceedings to entitle the prisoner to have the con-

viction quashed upon a writ of error. A defect of that kind is

not one that can be cured by verdict."

Eidley, J., said : "The language of sect. 116 of the Larceny Act,
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assuming that it applies to this case, is express, and we are not

entitled to disregard a non-compliance with the provisions of that

section merely because we may think that under the circumstances

no injustice has been done. Wc must bear in mind what was
said by Whiteside, C. J., in R v. Maria Fox (10 Cox, C. C. 502),

namely, that ' this enactment was intended to prevent the

previous conviction l^eing mentioned even by accident before a

verdict of Guilty of the subsequent offence was delivered.' It is

enough that, in consequence of the procedure indicated by the

section not being followed, the fact of the previous conviction

might come to the ears of the jury, however remote that con-

tingency might be. Then do the provisions of sect. 116 apply to

this case ? I am of opinion that they do. It may be that the

offence of attempting to commit a larceny is not an offence

punishable under the Larceny Act, but that, in my opinion, is

immaterial. The section says :
' And the proceedings upon any

indictment for committing any offence after a previous conviction

or convictions shall be as follows.' The words ' any offence

'

are perfectly general. They ought not, I think, to be treated as

limited to ' any offence punishable under this Act,' but as extend-

ing to offences of all kinds, including that with which the prisoner

was here charged—the offence of attempting to commit larceny.''

In R. V. Blaby
(
[1894] 2 Q. B. 170) the prisoner was tried for feloni-

ously uttering counterfeit coin upon an indictment under 2-4 & 25

Vict. c. 98, s. 12, which, after charging her with the misdemeanour

of unlawfully uttering a counterfeit coin in 1894, proceeded to

charge her wuth a previous conviction in 1888 for a similar offence,

and concluded in the usual form, that the prisoner had feloniously

uttered the counterfeit coin on the second occasion. She was given

in charge to the jury upon the first part of the indictment only,

which charged her with the unlawful uttering in 1894 ; to this

charge she pleaded guilty. She was then given in charge upon
the second part of the indictment, charging the previous convic-

tion, to which she pleaded not guilty. A police officer was called

who stated that he was present in Court when the prisoner was
convicted, and produced a certificate of her conviction, from

which it appeared that she had been released upon finding a

recognizance to come up for judgment when called upon. The
prisoner's counsel thereupon submitted that, in order to con
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stitute a conviction, there must be both verdict and judgment

;

that the certificate showed that no judgment had been pronounced

against the prisoner, but only an order empowering her to be

released upon finding a recognizance to come up for judgment,

and that there was, therefore, no case to go to the jury. The
objection was overruled, and the jury found that the prisoner

was the person named in the certificate.

By 24 & 25 Vict. c. 99, s. 9, a person who utters counterfeit

coin is guilty of a misdemeanour, " and being convicted thereof
"

is liable to imprisonment. By sect. 12, a person who has been con-

victed of a misdemeanour under sect. 9, and afterwards commits a

misdemeanour mentioned in that section, is guilty of felony, " and

being convicted thereof " is liable to penal servitude. By sect. 37, a

certificate containing the substance and effect only (omitting the

formal part) of the indictment and conviction for the previous

offence is made sufficient evidence of the previous conviction.

The Court of Crown Cases Eeserved held that the expression

" convicted," as used in sects. 9 and 12, must be taken to refer only

to the finding of a verdict of Guilty or a plea of Guilty, and not

to include the sentence or judgment of the Court; and that there-

fore, upon the trial of an indictment for felony under sect. 12, a

previous conviction under sect. 9 was sufficiently proved by the

production of a certificate which showed that the prisoner had

been released upon finding a recognizance to come up for judgment

when called upon.
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" Becommended not only to lawyers, but also to auctioneers and property
agents who wish to inform themselves as to their legal position."

—

Law Journal.

AVERAGE.— Hopkins' Hand-Book of Average.—Fourth Edition.

By Manley Hopkins, Esq. Demy 8vo. 1884. \l. l«.

Lowndes' Law of General Average.—English and Foreign.

Fourth Edition. By Richaed Lowndes, Average Adjuster, Author
of " The Law of Marine Insurance," &c. Royal 8vo. 1888. \l. 10».

BANKING.— Hart's Law of Banking,— Second Edition. With an
Appendix on the Law of Stoik Exchange Transactions. By Hebee
Haet, Esq., LL.D., Barrister-at-Law. Royal 8vo. 1906. \l. 10«.

" Well arranged and clearly written, and its value is enhanced by an excellent
index .... of great use both to the lawyer and to the banker."

—

Law Jountnl.
" The book is characterised at once by clearness and fulness .... very useful

in all matters affecting banks and their customers."

—

Solicitors' Journal.
" The most comprehensive and most complete ever published on the Law of

Banking."

—

Bank Notfs.
'• The best aU-round work on banking law which is in existencs .... excel-

lently written, and the arrangement of the various divisions of the woik is

excellent also."

—

Financial News.

Walker's Treatise on Banking Law,—Second Edition. By J. D,
Walkee, Esq., K.C. DemyHvo. 1885. 15#.

BANKRUPTCY. — Lawrance's Precedents of Deeds of Ar-
rangement between Debtors and their Creditors; including

Forms, with Introductory Chapters, also the Deeds of Arrangement
Ants, 1887 and 1890, with Notes. Fifth Edition. By Aethub Law-
BENCE, Esq., Barrister-at-Law. Demy 8vo. 1900. 7«. 6d.

" Concise, practical, and reliable."

—

Law Times.

Pellerin.— Vide "French Law."

Williams' Law and Practice in Bankruptcy,—Comprising the

Bankruptcy Acts, i883 to 1890, the Bankruptcy Rules and Forms,
&c. By the Right Hon. Sir Roland L. Vauohan Willlams, a Lord
Justice of Appeal. Ninth Edition. By Kdwaed Wm. Hanhell.
assisted by A. Romee Macklin, Esqrs., Barristers-at-Law. Royal
8vo. 1908. \l. \0,.

" The leading text-book on bankruptcy."— AaJi* Journal.

*,* All »ta}idard Law IVorks are kept in Stock, in law calf and ut.hfir hinrlinyt.
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BILLS OF EXCHANGE.—Chalmers' Digest of the Law of
dills of Exchange, Promissory Notes, Cheques and Negoti-
able Securities. Sixth Edition. By M. D. Chalmees, C. S. I.,

DrauerhtHinaii of the Billn of Exchange Act. Demy 8vo. 1903. II.
" The leading- hook on bills of exchange."

—

Law Journal.

BILLS OF LADING.— Pollock's Bill of Lading Exceptions.—
By Heney E. Pollock. Second Edition. DemySvo. 1896. 10s. 6d.

BORRO>VERS.—Alabaster.- Fi^^e "Money-Lenders."

BUILDING SOCIETIES.—Wurtzburg on BuildingSocieties.
— The Law relating to Building Societies, with Appendices containing
the Statutes, Regulations, Act of Sederunt, Forms of Annual Account
and Statement, and Precedentsof Rules and Assurances. Fourth Edit.

BvE. A WuETZBTJEG, Esq., Barrister-at-Law. DemySvo. 1902. 16s.

CARRIERS.—Carver's Treatise on the Law relating to the Car-
riage of Goods by Sea.—Fourth Edition. By Thomas Gtt.beet
Caevee, Esq., K.C. Royal 8vo. 190.5. II. 16s.

" The .stai)d«'d modem book on Carriage by Sei."

—

Law Journal.
" An able and practical statement of an extremely important branch of the

law."—Solicitors' Journal.
" Stands in the first rank of Text-books."

—

Law Quarterly Hetnew.

Disney's Law of Carriage by Railway.—By Heney "W. Disney,
E.sq., Barrister-at-Law. Demy 8vo. 190.5. 7s. &d.

' "Will be found a real assistance to any person suddenly confronted with
a knotty question on the carriaife of goods or of persons . . . can be cordially
recommended to the lawyer."— iai« Times

Macnamara's Law of Carriers of Merchandise and Passengers
by Land.— Second Edition. ByWiLTEE Heney Macnamaea, Esq.,

a Master of the Supreme Court, Registrar to the Railway Commis-
sion, and W. A. Robeetson, Esq., Barrister-at-Law. Royal 8vo.

1908. \l. 10s.
" Should find a place in the library of all railway men The work is written

in a terse, clear style, and is well an-anged for speedy reference."

—

Railway News.
"A complete rpitome of the law relating to carriers of every class."

—

Railwatf
Press.

Sieveking's German Law Relating to the Carriage of Goods by
Sea.—By Dr. AlfeedSieveking, ofHamburg. Demy8vo. 1907. 15s.

CHANCERY, and Fide "Equity."
Daniell's Chancery Practice.—The Practice of the Chancery Division

of the High Court of Justice and on appeal therefrom. Seventh
Edition, with references to the companion volume of Forms. By
Cecil CM. Dale, Chaeles W. Geeenwood, Sydney E. Williams,
Esqrs., BarriHters-at-Law, and Feancis A. Sxeinqke, Esq., of the
Central Office. 2 vols. Royal 8vo. 1901. 6^. 5s.

" With Daniell the practitioner is 'personally conducted,' and there are very
few lawyers who will not be grateful for such guidance, carried out as it is by
the collaboration of the most competent hands."

—

Law Journal.

Daniell's Forms and Precedents of Proceedings in the Chancery
Division of the High Court of Justice and on Appeal there-
from. Fifth Edition, with summai-ies of the Rules of the Supreme
Court ; Practical Notes ; and references to the Seventh Edition of
Daniell's Chancery Practice. By Chaeles Buenbt, Esq., a Master
of the Supreme Court Royal 8vo. 1901. 2^. 10s.

" The book is too well-e.«tablished in professional favour to stand in need of
commendation."

—

Solicitors' Journal.

CHILDREN.— Hall's Law Relating to Children.—A Short Treatise
on the Personal Status of Children, including the complete text of the
Prevention of Cruelty to Children Act, 1904, and of all Statutes or
Sections of Statutes relating to the Protection of Children, with
Notes and Forms. Second Edition. By W. Claekk Halt, and Cech.
W. Lilley, Esqs., Barristers-at-Law. Demy 8vo. 190.5. IDs. &d.

" A complet-- treatise on thn personal st itus of children.'"

—

Law Tim's.
" A practical and reliable tr atise on the law relarins to children."

—

Laif Jour.
"A full and useful guide in questions relating to children."

—

Solicitors' Journal.
"Every solicitor shuvdd have a copy."

—

Law JS'otes.

** All xtandard Law Works are kept in Stock, %n low calf and other bindingf.
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CHURCH LAW.—Whitehead's Church Law.- Being a Concise

Dictionary of Statutes, Canons, Regulations, and Decided Cases

affecting the Clergy and Laity. Second Edition. By Benjamin
Whitkhead, Esq., Barrister-at-Law. Demy 8vo. 1899. 10«. dd.

CIVIL CODE.—Wang's German Civil Code, -Translated and
Annotated, with an Historical Introduction and Appendices By
CHtTNG Hui Wang, D.C.L., Esq. Royal Svo. 1907. II. In.

CIVIL ENGINEERS.— Macassey and Strahan's Law relating

to Civil Engineers, Architects and Contractors,— WithaChapter
on Arbitrations. Second Edition. By L. Livinqston Macassey and

J. A. Steahan, Esqrs., Barristers-at-Law. Demy Svo. 1897. I2.s. 6rf.

CIVIL LAW.—Schuster on the Principles of German Civil

Law,—By Eenest J. Schustee, Esq., Barrister-at-Law. Demy 8vo.

1907. Ket, \2s. 6d.

COAL.—Cockburn's Law of Coal, Coal Mining, and the Coal
Trade, and of the Holding, Working, and Trading with

Minerals generally, — By .Fohn Heney Coczbuen, Solicitor.

Royal Svo. 1902. II. Us.
"A book in which the whole law of mines and minerals is discussed fully and

with considerable ability."

—

Law Journal.

COLLIERIES : (Management and Rating of).—
Hans Hamilton and Forbes,— Vide " Rates and Rating."

COLLISIONS.—^Marsden's Treatise on the Law of Collisions

a1 Sea.—Fifth Edition. By RBorNAiDG. Maesdkn, Esq., Barrister-

at-Law. Royal Svo. 1904. 1^. 10«.

COLONIAL AND FOREIGN LA^V.-Burge's Commen-
taries on Colonial and Foreign Laws Generally and in their

Conflict with each other.—New and Enlarged Edition. By
A. WoodRenton, Esq., Puisne Judge, Ceylon, andC G. Phillimoee,

Esq., Barrister-at-Law, assisted by Experts in the several systems of

Law. 5 vols. Royal Svo. {Vol. I., '[^OT, now ready.) JVet, 81. S.s.

*^* Full Prospectus on application.

Surge's Colonial Laws and Courts,—With a sketch of the Legal

Systems of the World and Tables of Conditions of Appeal to the Privy

Council. Edited by A. Wood Renton, Esq. , Puisne Judge, Ceylon,

and G. G. Phillimoee, Esq., Barrister-at-Law. Royal Svo. 1907.

Net, 15s.

COIVIIVIISSION.— Hart.— Vide '

' Auctioneers.
'

'

COMMON LAW.— Chitty's Forms.— ria!« " Forms."

Pollock's Expansion of the Common Law.— By Sir Feeds.

Pollock, Bart, D.C.L., Barrister-at-Law. Demy Svo. 1904. 6«.
" Every student should read this last valuable addition to legal literature."

—

L<iw Timts.
" The lectures treat of the progress of the common law from wrly timea with

an eloquence and a wealth of illustration which alone would make them fascinating

reading for the student of law or tdstory."— Laio Jouriml.

Shirley.— Vide " Leading Cases."

Smith's Manual of Common Law,—For Practitioners and Students.

Comprising the Fundamental Principles, with useful Practical Rules

and Decisions. Twelfth Edition. By C. Spueling, Esq., BarriHter-

at-Law. Demy Svo. 190-5. 15,».

" The student might use this w ork as a first book with considerable advantage."
—Law Students^ Journal.

*^* All standard Law Works are kept in Stock, in law calf (»7yd otiter bindings.
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COMPANY LAW.—Aggs' Companies Act, 1907.—With
Explanatory lutroduction and Notes. By W. Hanbury Aggs, Esq.,

;^^CBarrister-at-Law. Royal 8vo. 1908. Xet, ]s. 6d.

Goirand.— Vide "French Law."

Hamilton's Manual of Company Law, By W. F. Hamtlton, Esq.,

LL.D., K.G. Second Edition. By the Author, assisted hy Peecy
TiNDAL-RoBF,RTSON,Esq.,Barri8ter-at-Law. Demy 8vo. 1901. II. Is.

" A sound and eminently useful manual of company law."

—

Stnlicilnrs' .Journal.

Palmer's Company Law.—A Practical Handbook for Lawyers and

Business Men. With an Appendix containing- the Companies Acts,

1862 to 1900. and Rules. Fifth Edition. By Sir Feancis Beatjfoet

Palmke, Barrister-at-Law. Royal 8vo. 1905. 12*. 6^.

" For the purposes of the oidmary lawyer or bui-ine-^s man there is no book
on this very complex subject which we can more confidently recommend."

—

Lav Journal.

" Whatever Mr. Palmer says on Company Law comes stamped with an
authority which few would daie dispute."— iaj« Notes.

" Palmer's ' Company Law ' is one of the most useful and convenient text-

books on the practitioner's bookshelf."

—

Law Times.

" Perhaps what practising lawyers and business men will value
most is the precious quality of practicality."—io"' Quarterly Review.

Palmer's Company Precedents.

—

Part I. GENERAL FORMS.

Promoters, Prospectuses, Underwriting, Agreements, Memoranda
and Articles of Association, Private Companies, Employes' Benefits,

ResolutiouM, Notices, Certificates, Powers of Attorney, Banking and
Advance Securities, Petitions, Writs, Pleadings. Judgments and

Orders, Reconstruction, Amalgamation, Spscial Acts. With Copious

Notes and an Appendix containing the Acts and Rules. Ninth

Edition, with Revised Table A. By Sir Feancis Bbattfoet Palmee,

Barrister-at-Law, assisted by the Hon. Chaeles Macnaghten,
K.C., and Feank Evans, E.sq., Banister-at-Law. Roy. 8vo. 1906.

1/. 165.

*^.* The Revised Table A , with Notes and Supplementary Forms,
separate. Net, Is. Qd.

" Despite his many competitors. Mi-. Palmer
' Holds solely sovereign sway and masterdom.' "

—

Lniv Quarterly Beview.

" No company la-wver can afford to be -without it."

—

T,nv^ Jotirtml.

Part II. WINDING-UP FORMS AND PRACTICE.

Compulsory Winding-Up, Voluntary Winding-Up, Winding-Up
under Supervision, Arrangements and Compromises, with Copious

Notes, and an Appendix of Acts and Rules. Ninth Edition.

By Sir Feancis Beattfoet Palmee. assisted by Feank Evans, Esqr.,

Barristers-at-Law. Royal Svo. 1904. 1/. Vis.

"The book par excellence for practitioners. There is nothing we can think of
which should be -within the covers which we do not find."— Law Journal.

Part III. DEBENTURES AND DEBENTURE STOCK

Debentures, Trust Deeds, Stock Certificates, Resolutions, Prospectuses,

Writs, Pleadings, Judgments, Orders, Receiverships, Notices, Mis-
cellaneous. With Copious Notes. Tenth Edition. By Sir Feancis
Beaufoet Palmee, Bencher of the Inner Temple. Royal Svo.

1907. \l. 5s.

" The result of much careful study Simply invaluable to debenture-
holders and to the legal advisers of such investors."

—

Financial Neu-s.

Palmer's Companies Act, T907, and Limited Partnerships Act,

1907, with Explanatory Notes.—By Sir Feancis Beaufoet
Palmee, Bencher of the Inner Temple. Royal Svo. 1908. 6s.

" The skill of the master-hand is conspicuous on every page."

—

L'tv Time.'s.

" Certain to find its way to the bookshelf of every la-wyer who prides himself
upon doing company work intelligently and well."

—

Financial News.

*^* All standard Law Works are kept in Stock, in law calf and other bindings.
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COMPANY UAVJ -f^onttnued.

Palmer's Private Companies, their Formation aud A-dvantages

;

being a Concise Popular Statement of the Mode of Converting a

Business into a Private Company, with Notes on Limited Partner-

ships. Twenty-second Edition. By Sir F. B. Palmkb, Barrister-at-

Law. 12mo. 1908. Net, Is.

Palmer's Shareholders, Directors, and Voluntary Liquidators'

Legal Companion,—A Manual of Every-day Law and Practice for

Promoters, Shareholders, Directors, Secretaries, Creditors, Solicitors,

and Voluntary Liquidators of Companies under the Companies Acts,

1862 to 1900. with Appendix of useful Forms. Twenty-fourth Edit.

By Sir P. B. Palmeb, Barrister-at-Law. 12mo. 1907. Net, 2s. 6d.

COMPENSATION. —Cripps' Treatise on the Principles of the

Law of Compensation. By C. A. Ceipps, Esq., K.C. Fifth

Edition. By the Author, assisted by A. T. Lawrence, Esq.,

Bamster-at-Law. Royal 8vo. 1905. II. 6s.

" A clear and practical exposition of this branch of the law." —Solicitors' Journal.
" There are few men whose practical knowledge of the subject exceeds that of

the learned author."

—

Lnm Quartf.rly Re.view.

COMPOSITION DEEDS.—Lawrance.— Ttrf^ "Bankruptcy."

CONDITIONS OF SALE.—Farrer.— Ti^^e "Vendors & Pur-

chasers."

Webster,— Vide " Vendors and Purchasers."

CONFLICT OF LAWS.— Dicey's Digest of the Law of

England with reference to the Conflict of Laws.—By A. V.

Dicey, Esq., K.C, B.C.L. With Notes of American Cases, by

Professor MoOEE. Royal Svo. 1896. U. 10*.

CONSTITUTION.— Anson's Law and Custom of the Constitu-

tion. Third Edition. Bv Sir William R. Anson, Bart., Barrister-

at-Law. 3 vols. Demy 8vo. Vol. II. Part I. The Crown. 1907.

Net, 1 0?. 6rf.

CONSTITUTIONAL LA\A/.- Ridges' Constitutional Law of

England.—By E. Wavell Ridges, Esq., Barrister-at-Law. Demy
Svo. 1905. 12*. 6«?.

"... We think this book will be found a very useful compendium of con-
stitutional law. The more especially as it enables the student to obtain a
completer view of the whole field than is obtainable from, any-
other book with which we are acquainted." Z,(/!t' Notm.

"Mr. Elidg-es has produced a t)i)(ik which will rank high as a practical guide
on matters constitutional and politirjil . . . the book is an able and practical

contribution to the study of constitutional law."

—

Solicitorti' Joumnl.

CONTRACT OF SALE.— Blackburn.— riafe "Sales."

Moyle's Contract of Sale in the Civil Law. -By J. B. Moyle,

Esq., Barrister-at-Law. Svo. 1S92. IQs.Qd.

CONTRACTS.— Addison on Contracts.—A Treatise on the Law
of Contracts. Tenth Edition By A. P. Perceval Keep and William

E. Gordon, Esqrs., Barristers-at-Law. Royal Svo. 1903. '11. 2s.

" Essentially th', practitioner's text-book."— Artw Journal.
" Among all the works on Contracts, there is none more useful to the practi-

tioner than Addison."

—

Law Times.

Anson's Principles of the English Law of Contract.—By Sir W.R.
Anson, Bart., Barrister-at-Law. Eleventh Edit. 1906. lO.v. 6rf.

Fry.— Vide " Specific Performance."

* • All uta/ndard Lauj Works are kept in Stock, in law calf und. nihe.r hindinqs.
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CONTRACTS—continued.

Leake's Law of Contracts.—Principles of the Law of Contracts.

By the late S. Maetin Leake. Fifth Edition. By A. E. Randail,
Esq., Barrister-at-Law. Royal 8vo. 1906. U. 12*.

" The high standard attained in the former issues has been well sustained,
and the work carefully revised and brought well up to date."

—

Law Times.
" A full and reliable guide to the principles of the English Law of Contract,"—Law Journal.
" Admirably suited to serve the purpose of the practitioner .... the work

is complete, accurate, and easy of reference."

—

Solicitors' Journal.

Pollock's Principles of Contract.—A Treatise on the General
Principles concerning the Validity of Agreements in the Law of

England. Seventh Edition. By Sir Feedeeicz Pollock., Bart.,

Barrister-at-Law, Author of " "The Law of Torts," "Digest of the
Law of Partnership," &c. Demy 8vo. 1902. \l. 8«.

"A work which, in our opinion, shows great ability, a discerning intellect, a
comprehensive mind, and painstaking industry."

—

Law Journal.

CONVEYANCING. — Brickdale & Sheldon.— Firfe "Land
Transfer."

Dickins' Precedents of General Requisitions on Title, with Ex-
planatory Notes and Observations. Second Edition. By Heebeet
A. Dickins, Esq., Sohcitor. Royal r2mo. 1898. bs.

" We cannot do better than advise every lawyer with a conveyancing practice
to purchase the little book and place it on his shelves forthwith."

—

Law NoUa.

Farrer.— Vide " Vendors and Purchasers."

Greenwood's Manual of the Practice of Conveyancing. To
which are added Concise Common Forms in Conveyancing.—Ninth
Edition. Edited by Haeey Geeenwood, M.A., LL.D., Esq.,

Barrister-at-Law. Roy. 8vo. 189". II.

"We should like to see it placed by his principal in the hands of every articled

clerk. One of the most useful practical works we have ever seen."

—

Law Stu. Jo.

Hogg's Precedents of Conveyancing Documents for Use in

Transactions Relating to Registered Land under the Land
Transfer Acts, T 875 & 1897.—With Notes. By James Edwaed
Hogg, Esq., Barrister-at-Law. Royal 8vo. 1907. 12s. Qd.

Hood and Challis' Conveyancing, Settled Land, and Trustee Acts,

and other recent Acts affecting Conveyancing. With Commentaries.
Sixth Edition. By Peecy F. Wheelee, assisted by J. I. Stielinq>
Esqrs., Barristers-at-Law. Royal 8vo. 1901. \l.

"Thi.'< is the best collection of conveyancing statutes with which we are
acquainted. . . . The excellence of the commentaries which form part of this
book is so well known that it needs no recommendation from us."

—

Law Journal.

Jackson and Gosset's Precedents of Purchase and Mortgage
Deeds,— By W. Howland Jackson and Thoeold Gosset, Esqrs.,

Barristers-at-Law. Demy 8vo. 1899. 7s. &d.

Prideaux's Precedents in Conveyancing— With Dissertations on
its Law and Practice. 19th Edition. By John Whttcombk and
Benjamin Lennaed Cheeey, Esqrs., Barristers-at-Law. 2 vols.

Royal Sto. [October) 1904. 3/. 10«.
"

' Prideaux ' is the best work on Conveyancing."

—

Luw Journal.
" Accurate, concise, clear, and comprehensive in scope, and we know of no

treatise upon Conveyancing which is so generally useful to the practitioner."

—

Law Times.
" The dissertations will retain their time-honoured reputation."

—

Law Journal,

Strachan's Practical Conveyancing. By Waltke Steachan, Esq.,

Barrister-at-Law. Royal r2mo. 1901. 8s. %d.

Webster.— Vide " Vendors and Purchasers."

Wolstenholme.— Vide "Forms."
•,* A U xtandard Late Workt are kept in Stock, in latf ealf and other bindings.
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CORONERS.—Jervis on Coroners.— With Forms and Precedents.
Sixth Edition. By R. E. Melsheimeb, Esq., Barrister-at-Law,
Post 8vo. 1898. lOs. 6d.

COSTS.—Johnson's Bills of Costs.—By Hobacb Maxwell John-
son, Esq., Barrister-at-Law. Second Edition. Royal 8vo. 1901.

1/. 15s.

Webster's Parliamentary Costs.— Private Bills, Election Petitions,

Appeals, House of Lords. Fourth Edition. By C. Cavanagh, Esq.,
Barrister-at-Law. Post 8vo. 1881. II.

COUNTY COURTS.—The Annual County Courts Practice,
1908. By His Honour Judge Smtlt, K.C, assisted by W. J.

Beooks, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1/. 5s.

%* A thin paper edition in 1 Fol. may be had, price 25*. ; or,

on India paper, 3s. 6d. extra.

*' Invaluable to the County Court practitioner."

—

Law Journal.

COVENANTS.— Hamilton's Concise Treatise on the Law of
Covenants,—Second Edition. By G. Baldwin Hamilton, Esq.,
BaiTister-at-Law. Demy 8vo. 1904. 10*. 6d.

" We •welcome the second edition of a very useful book."

—

Law Journal.

CRIMINAL LAW.—Archbold's Pleading, Evidence and Prac-
tice in Criminal Cases,—With the Statutes, Precedents of Indict-
ments, &c. Twenty-third Edition. By William F. Ceaies and Gut
Stephenson, Esqrs., Barristers-at-Law. Demy &vo. 1905. 1/. 15*.

" This book is quite indispensable to everyone engaged in the practice of the
Crinuijal Law."

—

Solicitors' Journal.

Bowen-Rowlands on Criminal Proceedings on Indictment and
Information (in England and Wales).—By E. Bowen-Rowlands,
Esq., Barrister-at-Law. Demy 8vo. 1904. 12«. M.
"An invaluable source of infonnation and a safe guide."

—

Pall Mall Gazette.

Chitty's Collection of Statutes relating to Criminal Law,—(Re-
printed from ' 'Chitty's Statutes.") With an Introduction and Index.
By W. F. Ceaies, Esq., Barrister-at-Law. Royal 8vo. 1894. 10*.

Disney and Gundry's Criminal Law.—A Sketch of its Principles

and Practice. By Heney W. Disney and Haeold Gundey, Esqrs.,

Barristers-at-Law. Demy Svo. 1895. 7». M.

Kenny'sOutlinesof Criminal Law. 3rdEd. DemySvo. 1907. 10«.

Kenny's Selection of Cases Illustrative of English Criminal
Law.—Second Edition. Demy 8vo. 1907. 12s. 6rf.

Kershaw's Brief Aids to Criminal Law.—With Notes on the Pro-
cedure and Evidence. By Hilton Keeshaw, Esq., Barrister-at-

Law. Royal 12mo. 1897. 3».

Roscoe's Digest of the Law of Evidence and the Practice in

Criminal Cases (chiefly on Indictment).—Thirteenth Edition.

By Heeman Cohen, Esq., Barrister-at-Law. Demy 8vo. 1908.

U. \U. ijd.

"There is no better book for the every-day use of the pr'ictitioutr in the
criminal couIt^ than Hoscoe "

—

8'tHcitors' J(.urnal, June 20, 1908.
•' Ou")it to \)f in the possession of evei-y practitioner in the criminal courts."— I.au- Tiwen, May Hi, IOCS.
" Of great use to practitioners."— Law Journal, May 16, 1908.

Russell's Treatise on Crimes and Misdemeanors.—Sixth Edit.

By HoEACE Smith, Ksq., Metropolitan Polico Magistrate, and A. P.
Peeceval Keep, Esq. 3 vols. Roy. 8vo. 1896. hi. 15*. 6^.

Warburton.— Vide " Leading Cases."

•„* All mitndard Law iVorks are kept in Stock, in law calf and other hindi*i(/s.
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CROVS/'N PRACTICE.— Robertson on the Crown.— The
Law and Practice of Civil Proceedings by and against the Crown
and Departments of the Government. With numerous Forms and
Precedents. By G. Stuaet Robeetson, Esq., Barrister-at-Law.
Royal 8vo. 1908. II. 18«.

" "Will be of great service to the Profession."

—

Law Ttmes, June 20, 1908.

"The book is likely to take a high place as a book of practice."

—

Solicitors*

Journal, May 23, 1908.

CUSTOMS. — Highmore's Customs Laws: including the
Customs Consolidation Act, 1876, with the Enactments amend-
ing and extending that Act, and the present Customs Tariff for

Great Britain and Ireland ; also the Customs Laws and Tariff for

the Isle of Man ; with other Enactments affecting the Customs, and
Notes of the Decided Cases. Second Edition. By Sir Nathaniel J.

HiGHMOEE, of the Middle Temple, Barrister-at-Law, Solicitor for

His Majesty's Customs Demy 8vo. 1907. 6.s.

DEATH DUTIES.—Freeth's Acts relating to the Estate Duty
and other Death Duties, including the Finance Act, 1907,
with an Appendix containing the Rules Regulating Proceedings in

England, Scotland and Ireland in Appeals under the Acts and a List

of the Estate Duty Forms, with copies of some which are only issued

on Special Application. Fourth Edition. By Sir Evelyn Feeeth,
Secretary of the Estate Duty Office, assisted by Chaeles Robeet
Elliott, Esq., of the Estate Duty Office. Demy 8vo. 1908. 12s. &d,

" The official position of the Author renders his opuuon on questions of proce-
dure of great value."

—

Solicitors' Journal.

Harman's Finance Act, 1894, and the Acts amending the same
so far as they relate to the Death Duties, and more espe-
cially to Estate Duty and Settlement Estate Duty. With an
Introduction and Notes, and an Appendix. By J. E. Haeman, Esq.,.

Barrister-at-Law. Second Edition. Roy. r2mo 1903. 6s.

DEBENTURES AND DEBENTURE STOCK. -Palmer.
— Vide " Company Law."

DECISIONS OF SIR GEORGE JESSEL.-Peters Ana-
lysis and Digest of the Decisions of Sir George Jessel ; with
Notes, (fco. By Apslet Peteh Petee, Solicitor. Demy 8vo. 18«3. 16».

DEEDS REGISTRATION.— Hogg's Deeds Registration.-
A Treatise on the Law of Registration of Documents affecting Land
under the Registration of Deeds Acts of Australasia. By James-

Edward Hogg, Esq., Barrister-at-Law. Demy 8vo. 1908. \2s. 6d.

DIARY.— Lawyer's Companion (The) and Diary, and London
and Provincial Law Directory forl908,—For the use of the Legal
Profession, PubUc Companies, Justices, Merchants, Estate Agents,
Auctioneers, &c., &c. Edited by Edwin Layman, Esq., Barrister-at-

Law , and contains Tables of Costs in the High Cotirt of Judicature

and County Court, &c. ; Monthly Diary of County, Local Government,
and Parish Business ; Oaths in Supreme Court ; Summary of Sta-

tutes of 1907 ; Alphabetical Index to the Practical Statutes since 1820;

Schedule of Stamp Duties ; Legal Time, Interest, Discount, Income,

Wages and other Tables ; the New Death Duties ; and a variety of

matters of practical utility : together with acomplete List of theEnglish

Bar, and London and Country Sohcitors, with date of admission and
appointments. Published Annually. Sixty-second Issue. 1908.

Issued in the following forms, octavo size, strongly bound in cloth :
—

L Two days on a page, plain .... . . bs.Od.

2. The above, intkelkaved with plain paper . . . .70
3. Two days on a page, ruled, with or without money columns . 6 6

4. The above, vsdth money columns, inteelkaved with plain paper 8

[Continued on next pa-ge
)

** All standard Law Works are kept in Stock, in law calf and other bindings.
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DIARY—continued.

6. Whole pag-e for each day, plain . . . . .76
6. The above, intkelk4.ved with plain paper .... 9s.6d.

7. Whole page for each day, ruled, wither without money <!olvurms 8 6

8. The above, inteblkavkd with plain paper . . 10 6

9. Three days on a page, ruled blue lines, without money colunms 3 6

10. Whole page for each day, plain, without Directory . . .30
t^- A great many additional Tablet have recently been added, and in

this iisae are included two additional Tablet, namely, Non-

contentious Probate Costs to be allowed to Proctors, Solicitors and

Attorneys— (1) in respect of Personal Estate of Testator, and (2)

Personal Estate of Intestate.

A List of Barristers in the Provinces, with Towns alphabetically

arranged, has been added.

The Diary contains memoranda of Legal Business throughout the Tear, with
an Index for ready reference.

" The legal Whitaker."

—

Saturday Review.
" The amovmt of information packed within the covers of this well-known

book of reference is almost incredible. In addition to the Diary, it contains
nearly 800 pages of closely printed matter, none of which could be omitted without,
perhaps, detracting from the usefulness of the book. The publishers seem to
have made it their aim to include in the Companion every item of information
which the most exacting lawyer could reasonably expect to find in its pages, and it

may safely be said that no practising solicitor, who has experienced the luxury of
having it at his elbow, will evpj be likely to try to do without it."

—

Law Journal.

DICTIONARY.—Stroud's Judicial Dictionary, or Interpreter

of Words and Phrases by the British Judges and Parliament.

—

Second Edition. By F. Steoud, Esq., Barrister-at-Law. 3 vole.

Roy. Bvo. 1903. 4?. 4«.

*^* A supplemental Volume is in preparation.

" Must find a place in every law library. It is difficult to exaggerate its use-
fulness. ... is invaluable, not only as a labour-saving machine, but as a real
contribution to legal literature. ... a standard classic of the law."

—

Law Journal.
" An authoritative dictionary of the English language."— iaw Times.
" This judicial dictionary is pre-eminently a g^-ound from which may be ex-

tracted suggestions of the greatest utility, not merely for the advocate in court,
but also for the practitioner who has to advise."

—

Solicitors' Journal.

The Pocket Law Lexicon.—Explaining Technical Words, Phrases

and Maxims of the English, Scotch and Roman Law. Fourth Edition.

By Joseph E. Mgeeis, Esq., Barrister-at-Law. 1905. 6*. Qd.

"A wonderful little legal Dictionary."—/nrfermaur'* Law Students' Journal.

Wharton's Law Lexicon,—Forming an Epitome of the Law of Eng-
land, and containing full Explanations of Technical Terms and
Phrases, both Ancient and Modem, and Commercial, with selected

Titles from the Civil, Scots and Indian Law. "irenth Edition.

With a New Treatment of the Maxims. By J. M. Lklt, Esq.,

Barrister-at-Law. Super-royal Bvo. 1902. N. 18*.

"An encyclopaBdia of the law."
" The new edition seems to us to be very complete and perfect, and a copy

of it should be procured by everj- practising solicitor without delay. A better
value for his money in the law book market a practitioner could not, we are sure,
get. Of the many bool-s we have to refer to in our work no volume is. we believe,
more often taken down from the f.helf than ' Wharton.' "

—

Law Notes.

DIGESTS.
MEWS' DIGEST OF ENGLISH CASE LAW.—Containing the Reported

Decisions of the Superior Courts, and a Selection from those of the
Irish Courts, to the end of 1897. (Being a New Edition of '

' Fisher's
Common Law Digest and Chitty's Equity Index.") Under the general
Editorshipof John Mews, Barristor-at-Law. 16 vols. Roy. 8vo. £20

{Bound in half calf,
gilt top, £3 net extra.)

" A vast undertaking .... indispensable to lawyers."

—

The Times.

•,* All standard Law Works are kept m Slock, in law ealt and ather bindings.
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DIGESTS—continued.

Decennial Digest (The).—Bting a consolid/itioii of Mewn' Annual
Dige^t of Cases from 1898 tu 1907, inclusive. By Edward Manson,
Egq. , BMrribter-at-Law. 2 vols. Royal 8vo. [In the press.)

The Annual Digest fronn 1898 to 1907.— By John Mews, Esq.,

Barrister-at-Law. Royal Svo. [May Uill he had.) each 15».

*,* This Digest is also issued quarterly, each part being cumulative.

Price to Subscribers, for the four parts payable in advance, net 17«.
" The practice of the law without Mews' Annual would be almost an impos-

sibility."

—

Law Timfts.

Mews' Digest of Cases relating to Criminal Law down to the

end of 1897.—By John Mews, Esq., Barrister-at-Law. Royal

8vo. 1898. II. 5s.

Law Journal Quinquennial Digest, 1901-1905.—An Analytical

Digest of Cases. By James S. Hendeebon, Esq., Barrister-at-Law.

1906.
"

\l. 10«.

Talbot and Fort's Index of Cases Judicially noticed, 1865 to
1905.—Second Edition. Being a List of all Cases cited in Judg-
ments reported in all the Reports from 186-5 to 1905; as also a
Statement of the manner in which each case is dealt with in its place

of Citation. Bv M. R. Mehta, Esq., Barrister-at-Law. RoAalSvo.
1908.

'

'\l. 18*-.

Woods and Ritchie's Digest of Cases, Overruled, Approved,
and otherwise dealt with in the English and other Courts:
with a selection of Extracts from Judgments referring to such Cases.

By W. A. G. Woods, LL.B., and J. Ritchie, M.A., Esqrs.,

Barristers-at-Law.—Founded on "Dale and Lehmann's Digest of

Cases Overruled, &c." 3 Vols. Royal 8vo. 1907. bl. bs.

" Indispensable in every branch of the la.'-."—Law Journal.
" Of great use to the Profes.-iion."

—

Law Times.

DISCOVERY.— Bray's Digest of the Law of Discovery, with
Practice Notes.—By Edwaed Beat, Esq., Barrister-at-Law.
Demy 8vo. 1904. Net, 'is.

DISTRESS.—Oldham and Foster on the Law of Distress.
Second Edition. By Aethttb Oldham and A. La Tbobk Fobtke,
Esqrs., Barristers-at-Law. Demy 8vo. 1889. I85.

DISTRICT COUNCILS.—Chambers' Digest of the Law relat-

ing to District Councils, NinthEditiou.— ByG. F. Chambees, Esq.,

Barrister-at-Law. Royal Svo. 1895. 10*.

Cornish's District Councils.—A concise Guide to their Powers and
Duties. By H. D. Coenish, Esq., Barrister-at-Law. Demy 8vo.

1908. 7* &d.
"Mr. Cornish has dig'ested into a small fpace the multifarious duties and

rights of dis rict councils with con-sideidble skill. Eefeencns are made to
stHtutes, with copious citati 'U of cast-s. and the text is clearly written. The
p iacipal subjects are arrnng-'d in alphabetical order, and discussed at some
length."—i(Hf Times, June 13, 1908.

DIVORCE.— Browne and Powles' Law and Practice in Divorce
and Matrimonial Causes.—Seventh Edition. By L. D. Powlks,
Esq., Barrister-at-Law, Probate Registrar, Norwich. Demy Svo.
1905. 1/. bs.

"The practitioner's standard work on divorce practice."— /xiw Qvnr. Hev.

DOGS.— Emanuel's Law relating to Dogs.—By Montague R.
Emanuel, Esq., Barrisler-at-Law. Demy 12mi. 1908. 3.?. 6d.

EASEMENTS.—Goddard's Treatise on the Law of Ease-
ments,— By John Lkybouen Goddaed, Esq.. Barrister-at-Law.
Sixth Edition. Demy Svo. 1904. {I. bs.

"Nowhere has the tsub.ject been treated oo exhauntively, and, wr may add,
CO acientiflc'illy, as by Mr. Goddard. We recommend it to thf- most careful study
of the law student, as well as tu the library of the practitiuner."— /.^w Timrs.

*,* All standard Law IForks ore kept in Stock, tn law calf and other Inndinys.
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EASEMENTS—continued.

innes Digest of the Law of Easements.—Seventh Editiou. By
L. C. Inneb, late Judge Ffiifh Court, Madra,8. Timo 1903. 'it. 6d.

" This presents the law in a series of clearly enunciated propositions, which
are supported by examples taken in general from decided ctmes." - >!nliritors'

Journal.

Roscoe's Easement of Light.—A Digest of the Law relating
to the Easement of Light.—With an Historical Introduction,
and an Appendix containing Practical Hints for Architects and
Surveyors, Observations on the Right to Air, Statute.^, Forms
and Plans. Fourth Edition. By Edwabd Stanley Roscoe, Esq.,
Barrister- at- Law, Author of "A Digest of Building Cases," "Ad-
miralty Practice," &c. Demy 8vo. 1904 "s. &d.

" A most useful little work."

—

Law Journal.
" A clear and practical digest of the law."— /,aw Time's.

ECCLESIASTICAL LAW. — Philiimore's Ecclesiastical
Law.—Second Edition. By Sir W. G. F. Phillimoee, Bart.,

assisted by C. F. Jemmktt, Barrist.er-at-Law. 2 vols Royal 8vo.
1895. I'uhlished at ol. 3«., reduced to, net, \L 5s.

" Everything that the ecclesiastical lawyer can possibly need to know."

—

Law Journal.

Whitehead's Church Law.—Being a Concise Dictionary of Statutes,
Canons, Regulations, and Decided Cases affecting the Clergy and
Laity. Second Edition. By Benjamin Whitehead, Esq., Barrister-
at-Law. Demy Svo. 1899 10«. 6d.

" A perfect mine of learning on all topics ecclesiastical."

—

Daily Telegraph.
" A book which will be useful to lawyers and laymen."

—

Law film's.

ELECTIONS.— Day's Election Cases in 1892 and 1893.—By
S. H. Day, Esq., Barrister-at- Law, Editor of " Rogers on Elec-
tions." Royal r2mo. 1894. 7». M.

Hedderwick's Parliamentary Election Manual ; A Practical

Handbook on the Law and Conduct of Parliamentary Elections
in Great Britain and Ireland, designed for the Instruction and
Guidance of Candidates, Agents, Canvassers, Volunteer Assistants,
&c. Second Edition. By T. 0. H. Hkdpkewick, Ewq., Rarrister-at-

Lhw. Demy I'imo. 1900. 10«. >\d.

"The work is pre-eminently practical, concise and clear."

—

Solicitors' Journal.

Hunt's Metropolitan Borough Councils Elections: A Guide to

the Election of the Mayor, Aldermen, and Councillors of Metropolitan
Boroughs. By John Hunt, Es(|., Bar.-at-Law. Demy«vo. 1900. Z.uQd.

Rogers' Law and Practice of Elections.—

Vol. I. Reqisteation, including the Practice u- Rf^giMtratiou

Appeals, Parliamentary, Municipal, and Local Government; with
Appendice^ of Statutes, Orders in Council, and Fo^IQ^. Sixteenth
Edition ; with Addenda of Statutes to 1900. By Maitkick Powell,
Esq., Barrister-at-Law. Royal 12mo. 1897. 1/. Is.

" The practitioner will And within these covers everytluu« wliich ht- ran be
Kxpected to know, well arranged and carefully stated."

—

Low Times.

Vol.11. Paeliamentaey Elections AND Petitions ; with Appen-
dices of Statutes, Rule.'; and Forms, and a Precedent of a Bill of Costs.

Eighteenth Edition. By C. Willoughby Williams, Esq., Bamster-
at-Law. Royal 12mo. 190G. 11. Is.

" The acknowledged authority on election law."— /.««> Jourwtl.
"The leading book on the difBcult subjects of elections and election peti-

tioue."^Law Times.

Vol. III. Municipal and othee Elections and Petitions, with
Appendices of Statutes, Rules, and Forms, and a Precedent of a
Bill of Costs. Eighteenth Edition. By C. Willoughby Williams,
Esq., assisted by G. H. B. Keneick, Esq., LL.D., Barnsters-at-
Law. Roval 12mo. 1906. U. Is.

" A complete guid'^ to local elections."

—

SolirJtor.s' Jourmil.

•^* All standard Lau> Works are .kept tn Stock, in law calf and other bindings.
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EMPLOYERS' LIABILITY.—Knowles.— rt<f^ "Workmen'.
Compensation . '

'

ENGLISH LAW.— Campbell's Principles of English Law.
Founded on Blackstone's Commentaries. By Robeet Campbell, Esq.,

Barrister- at-Law, Editor of "Ruling Ca^es," &c. Demy 8vo.

1907. 20a.
" It is a good work, this, and ably WTitten, and we can thorouirhly recommend

—we won d go further and say advise—to all students of English law a careful
and conscientious perusal of its pages."

—

Law Students' Journal, July, 1907.
" The ground covered is practically that occupied by Stephen's Commentaries,

and for completeness and clearness of exposition these six hundred odd page*
compare very favourably indeed with the older work."

—

Law Note.i, July, 1907.
" \ work of all-roimd excellence, which mav be commended, not only to th»

student, but also to the fully qualified lawyer. In conclusion, one may state that
the index is a safe and a sure guide to the contents of the book."

—

Law Magazine,
August, 1907.

Pollock and Maitland's History of English Law before the time
of Edward I. By Sir Feedbeick Pollock, Bart., and Feed. W.
Maitland, Esq., Barristers-at-Law. Second Edition. 2 vols. roy.

8vo. 1898. 21.

ENGLISH REPORTS. Re-issue of all Decisions prior to 1866.

To be completed in about 150 Volumes. Royal 8vo. Issued monthly.

Now Issued.

House OF Lords (1694 to 1866). 11 Vols. Half-bound. Net, 221.

Peivt Council (Including Indian Appeals) (1809 to 187'2). 9 Vols.

Half-bound. \et, \Zl. 10s.

Chaj^ceet (Including Collateral Reports) (1557 to 1866). 27 Vols.

Half-bound. Net, 401. 10».

Rolls CouET (1829 to 1866). 8 Vols. Half-bound. Net, 121.

Vice-Chancelloes' Courts (1815— 1865). 16 Vols. Half-bound.
Ket, 24/.

Now Publishinq.
King's Bench and Queen's Bench (1378— 1865). Complete in about

40 Vols. Xet, per vol., 1/. 10s.

%* The Vohunes are not sold separately. Prospectus on application.
"We can speak unhesitatingly of the advantage to the lawyer of the posses-

sion of this excellent reprint of all the English reports."

—

Solicitors' Jimrnal.

EQUITY, and Vide CHANCERY.
Seton's Forms of Judgments and Orders in the Hign Court of

Justice and in the Court of Appeal, having especial reference to

the Chancery Division, with Practical Notes. Sixth Edition. By
Cecil C. M. Dale, Esq., Barrister-at-Law, W. Tindal Kjno, Esq.,

H Registrar of the Supreme Court, and W. 0. Goldschmtdt, Esq.,

of the Registrars' Office. In '-i vols. Royal 8vo. 1901. 6/. 6».

"The new edition of 'Seton' is from every point of view, indeed, a most
valuable and indispensable work."— Law Journal.

Smith's Manual of Equity Jurisprudence,—A Manual of Equity
Jurisprudence for Practitionei> and Students, founded on the Works
of Story and other writern, comprising the Fundamental Principles

and the points of Equity usually occurring in General Practice.

Fifteenth Edition. By Sydney E. Williams, Esq., Barrister-at-

Law. Demy 8vo. 190(1. \2s. 6d.
" We can safely recommend ' Smith's Equity ' in its new clothes to the atten-

tion of students reading for their Examinations."

—

Law Notes.

Smith's Practical Exposition of the Principles of Equity, illus-

trated by the Leading Decisions thereon. For the uBe of Students
and Practitioners. Fourth Edition. By H. Aethtjb Smith, M.A.,
LL.B., Esq., Barrister-at-Law. Demy 8vo. 1908. 21s.

" A well-known book, useful to both practitioner and student alike."

—

Law
Student's Journal, May, 190S.

" Students and nrarti'ioners will find in it a clear and accurate exposition of
the leading principles of Equity."—Z.a«; Notrs, June, 1908.

" A clear and well arranged guide to equitable doctrines."

—

Solidtort' Journal,
June 20, 1908.

*,* .All standard Lav U nrks art kept in Stork, in Liw enli tm.i nth4tr fiindinft.
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EQUITY—continued.

Williams' Outlines of Equity.—A Concise View of the Principles of

Modem Equity. By Sydney E. Williams, Esq., Barrister-at-Law,
Author of " The Law relating to Legal Representatives," &c.
Royal l2mo. 1900.

'

5».
" The accuracy it combines with conciseness is remarkable."

—

Law Magazine.

ESTATE DUTIES.—Freeth.— Fi^ie •' Death Duties."

ESTOPPEL.— Everest and Strode's Law of Estoppel. By
Lancblot Fkilding Eveekst, and Edmund Steodk. Esqrs., Barristers-

at-Law Second Edition by Lancelot Eeilding Everest, Esq.,
Barrister-at-Law. Demy 8vo. 1907. 25s.

" Will be of great value to the practitioner."—iaw Journal.
" A safe and valuable guide to the difficult subject with which it deali. . . .

An excellent book."

—

Law Quarterly Review.

EVIDENCE.—Bodington.— Ftffe "French Law."
Wills' Theory and Practice of the Law of Evidence.—By Wm.

Wills, Esq., Barrister-at-Law. Second Edition. By the Author
and ThoentonLawes, Esq., Barrister-at-Law. DemySvo. 1907. 15».

" For the student it takea a first place, and for the practitioner it will be
found to deal in clear and i recise form with every question of evidence ordinarily
arising in the conduct of a ca se."— Lnw Journal, December 14, 1907.

" Of great value, not only to students but to practitioners generally."

—

Late
Notes, September, 1907.

" We neartily commend this new issue of an excellent book on the law of
evidence."

—

Law Times, September 7, 1907.

EVIDENCE ON COMMISSION.— Hume-Willianns and
Mackiin's Taking of Evidence on Connmission : including therein

Special Examinations, Letters of Request, Mandamus and Examina-
tionf before an Examiner of the Court. Second Edition. By W. E.
Hume-Williams, Esq.. K.C., and A. Rombe Macklin, Esq., Bar-
rister-at-Law. DemySvo. 1903. VIs.Qd.

" An accurate and complete manual on this important branch of the law.
Every point that is likely to occur in practice has been noted, and there are
appendices of statutes, rules, orders, precedents."

—

Lnw Times.

EXAMINATION GUIDES.—Bar Examination Guide. By
H. D Woodcock, and R. C. Maxwell, Esqrs., Barristers-at-Law.

Vols. I. to V. (1895-1899). Each, net Is. M.
Barham's Students' Text-Book of Roman Law.—Second Edition.

By C. Nicolas Baeham, Esq., Barrister-at-Law. Demy 12mo.
1908. 3s. 6d.

" This is a first primer of Roman Law for the beginner. It is plain and clear,

is well arranged, and so simply put that any student can follow it."

—

Law Student's

Journal.

EXECUTORS.—Goffin's Testamentary Executor in England

and Elsewhere. By R. J. R. Goffin, Esq., Barrister-at-Law.

Demy 8vo. 1901. 5«.

Ingpen's Concise Treatise on the Law relating to Executors and
Administrators.—By Arthur Robert Ingpen, Esq., one of His
Majesty's Counsel. Royal 8vo. {In the press.)

Williams' Law of Executors and Administrators.- Tenth Edition.

By the Right Hon. Sir Roland Vauohajj Williams, a Lord Justice

of Appeal, and Aethue Robeet Ingpen, Esq., one of His Majesty's

Counsel. 2 vols. Roy. 8vo. 1905. il.

" We cannot call to mind any work of recent times of greater authority than
' Williams on Executors.' It is one of our legal classics, and is uniivalled in the

width of its range, the accuracy of its statements, and the soundness of its law.

The new edition is wortby of the great reputation of the work, and eveiy prudent
practitioner will do well to possess hiinsflf of a copy."

—

Law Times.
' This book—the standard work on its subject—is a storehouse of learning on

every point of administration law, and has been completely brought up to date."
—Law Journal.

"A work which every practitioner should possess and no library should be
without."

—

Law Quarterly Review.

•»* All standard Law Works are kept in Stock, in law calf and othtr bindingss.
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ElfCECUTORS—condnued.
Williams' Law relating to Legal Representatives. — Being a

Concise Treatise ou the Law of Executors and Administrators, as

modified by the Land Transfer Act, 1897. By Sydney E. Williams,

Esq., Rarrister-at-Law, Author of " Law of Account," " Outlines of

Equity," &c. Demy 8vo. 1908.
*

9s.
" We can commend to both branches of the profession, and more especially

to solicitors."

—

Lau< Times

EXECUTORS (Corporate).—Allen's Law of Corporate
Executors and Trustees. By Eenest Kj.vo Allen, Esq., Bar-

rister-at-Law. Demy 8vo. 1906. 6s.

EXTRADITION.— Biron and Chalmers' Law and Practice of

Extradition. By H. C. Bieon and Kenneth E. Chalmees. Esqrs.,

Bamsters-at-Law. Demy 8vo. 1903. II.
" The -whole book is eminently practical, and the practice and procedure are

clearly and ably discussrid." —Law Timfs.
" A very satisfactory and practical collection of the treaties and statutes

relating to extradition »nd fugiiive offenders, with an interesting introduction,
a commentary on the text of the statutes and treaties, and a valuable alpbabetieal
list shewing what crimes are comprised in the particular treaties."

—

Law Journal.

FACTORIES AND ^VORKSHOPS.-Rueggand Mossop's
Law of Factories and Workshops. By A H. Ruegg, Esq., K.C.,

au'l L. Mossop, Esq., Barrister-at-Law. Demy 8vo. 1902. 12s. &d.

FARM, LAW OF.— Dixon's Law of the Farm: including the

Caset and Statutes relating to the subject ; and the Agricultural

Customs of England and "Wales. Sixth Edition. By Aubeey J.

Spencee, Esq.. Barrister-at-Law. Demy 8vo. 1904. U. 6».
" A complete modem compendium on agricultuial matter.s "— /,««• Times.

Spencer.— Vide ''Agricultural Law."

FIXTURES.—Amos and Ferard on the Law of Fixtures. Third

Edition. By C. A. Feeaed and W. Howland Robeets, Esqrs., Bar-

risters-at-Law. Demy 8vo. 188-3. 18«.

FORMS.—Chitty's Forms of Civil Proceedings in the King's

Bench Division of the High Court of Justice, and on Appeal
therefrom to the Court of Appeal and the House of Lords.

—

Thirteenth Edition. By T. W. Chitty, Esq. , a Master of the Supreme
Court, Hekbeet Chitty, Esq., Barrister-at-Law, and P. E. Vizaed,

Esq., of the Central Office. Royal 8vo. 1902. 1^. 16s.
''The book is acciu-ate, reliable and exhau.stive."

—

Solicitor^' Journal.
"The forms are practically exhaustive, and the notes very good, ."o that this

edition will be invaluable to practitioners whose work is of a litigiou.s kind "

—

Law Jnurtial.

Daniell's Forms and Precedents of Proceedings in the Chan-
cery Division of the High Court of Justice and on Appeal
therefrom.—Fifth Edition, with summaries of the Rules of the

Supreme Coiu-t ; Practical Notes ; and references to the Seventh

Edition of Daniell's Chancery Practice. By Chaeles Bueney,

B.A.. a Master of the Supreme Court. Royal 8vo. 1901. 2/. 10s.
" The standard work on Chancery Procedure."

—

Law Quarterly Review.

Seion.— Vide "Equity."

Wolstenholme's Forms and Precedents.—Adapted for use under

the Conveyancing Acts and Settled Land Acts, 1881 to 1890. Sixth

Edition. Royal 8vo. 1902. 1/. 1*.

%• All standard Law Works are kept in Stock, in law calf and other binding*.
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FRENCH LAW.— Bodington's Outline of the French Law of

Evidence.—By Olivee E. Bodinoton, Esq., Barrister-at-Law.
Demy 8vo. 1904. 5s.

Cachard's French Civil Code. — By Heney Cachaed, B.A.,
Connsellor-at-Law of the New York Bar, Licencie en Droit de la

Faculte de Paris. Demy 8yo. 1895. II.

Goirand's Treatise upon French Commercial Law and the
Practice of all the Courts.—With a Dictionary of French Judicial

Terms. Second Edition. By Leopold Goieand, Licencie en Droit.

Demy 8vo. 1898. \l.

Goirand's Treatise upon the French Law relating to English
Companies carrying on Business in France.—By Leopold
Goieand, Frenrh Solicitor. Crown 8vo. 1902. Net, 2s. Qd.

Kelly.— Vide " Marriage."
Pellerin's French Law of Bankruptcy, and "Winding-up of Limited
Companies, the Conflict of Laws arising therefrom. By Pieeee
Pelleein, Avocat, of Paris and Lincoln's Inn. Crown 8vo. 1907.

Net, -Is. Qd.

Sewell's Outline of French Law as affecting British Subjects.

—

By J. T. B. Sewell, LL.D., Solicitor. Demy 8vo. 1897. lO.s. Qd.

GAMBIA.—Ordinances of the Colony of the Gambia. With
Index. 2 Vols. Folio. 1900. Net, 31.

GAME LAAA/S.—Warry's Game Laws of England, With an
Appendix of the Statutes relating to Game. By G. Tayloe Waeey,
Esq., Barrister-at-Law. Royal r2mo. 1896. 10*. 6d.

GOLD COAST.— Ordinancesofthe Gold Coast Colony and the
Rules and Orders thereunder. 2 vols. Royal 8vo. 1903. 3/. 10s.

GOODWILL.— Allan's Law relating to Goodwill.—By ChaelesE.
ALLAN,M.A.,LL.B.,Esq.,Barri.ster-at-Law. Demy8vo. 1889. 7s. 6d.

Sebastian.— Vide "Trade Marks."

HOUSE TAX.— Ellis' Guide to the House Tax Acts, for the
use of the Payer of Inhabited House Duty in England.^By
Aethtjb M. Ellis, LL.B. (Lond.), Solicitor. Royal 12mo. 188.5. 6.«.

HUSBAND AND WIFE.-Lush's Lawof Husband and Wife.
Thir^l Edition. By W. Hussey Geiffith, Esq., Barrister-at-Law.

{In preparation
.)

INCOME TAX.— Buchan's Law relating to the Taxation of
Foreign Income.-—By John Buchan, E.sq., Barrister-at-Law,
with Preface by the Right Hon. R. B. Haldane, K.C, M.P. Demy
8vo. 190.5. lO.s id.

"A learned and able treatise."— 5o?!d'or»' Journal.
" A text book of great value."

—

Law •Journal.

Ellis' Guide to the Income Tax Acts.—For the use of the English
Income Tax Payer. Third Edition. By Aethub M. Ellis, LL.B.
(Lond.), Solicitor. Royal r2mo. 1893. Is. Qd.

Fry's Income Tax.—The Finance Act, 1907. in its Relation to

Income Tax. By T. Hallett Fey, Esq., Barri.stcr-at-Law. Roynl
12mo. 1908. 6.S.

Robinson's Law relating to Income Tax ;
with the Stitutes,

Forms, and Decided Cases in the Courts of England, Scotland, and
Ireland.—Second Edition. By Aethue Robinson, Esq., Barrister-

at-Law. Royal 8vo. 1908. U. 5«.
" A standard work on the subject."

—

Imw Journal, March 28, 1908.
" The book is both practical and well axiarii'^ed.."^Solicitors' Journal, Mar. 14,

1908.

Whybrow's Income Tax Tables.—By G. H. Whybeow, Esq., of the
Income Tax RepaymentBranch, Somerset House. DemySvo. 190.5. 5s.

"This is a very useful book, and will be found of exceptional value to
bankers, solicitors, officials of public companies and other professional men."

—

Financial Times.

•,* All standard Law Works are kept in Stock, in law calf and other bindings.
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INDIA.— llbert's Government of India.—Second Edition. By
Sir CouKTENAT Ilbeet, K.C.S.I, Demy 8vo. 1907. JS^et, 10s. ^d.

INDICTMENTS.—Bowen-Rowlands.— n«fe "Ciiminal Law."

INLAND REVENUE.— Highmore's Summary Proceedings

in Inland Revenue Cases in England and Wales. Includiug

Appeals to Quarter Sessions and by Special Case, and Proceedings

by Collector's Warrants for Recovery of Duties of Excise and Taxes.

Third Edition. By Sir N. J. Highmoee, Barrister-at-Law,

Assistant Solicitor of Inland Revenue. Roy. 12mo. 1901. Is. 6d.

Highmore's Inland Revenue Regulation Act, 1890, as amended
by the Public Accounts and Charges Act, 1891, and the Finance
Act, 1896, with other Acts; with Notes, Table of Cases, &c. By
Sir Nathaniel J. Hi&hmoee, Barrister-at-Law, Assistant Solicitor

of Inland Revenue. Demy 8vo. 1896. 7s. 6d.

INSURANCE.—Arnould on the Law of Marine Insurance.

—

Eighth Edition. By Edwaed Louis de Haet and Ralph Iliff Simey,
Esqrs., Barristers-at-Law. 2 vols. Royal 8vo. [In the j)rei;s.)

De Hart and Simey's Marine Insurance Act, 1906. With Notes
and an Appendix. By Edwaed Loins de Haet and Ralph Iliff
Simey, Esqrs., Barristers-at-Law, Joint Editors of " Amould on
Marine Insurance" and "Smith's Mercantile Law." Royal 8vo.

1907. 6s.

" The notes to the sections of the Act are extremely 'well done, and the
references to cases are full. . . . We can imagine no more useful guide to the
new Act."

—

Law Journal.

INTERNATIONAL LA\A/.- Bate's Notes on the Doctrine of
Renvoi in Private International Law.— By John Pawley Bate,
Esq., Reader of International Law, iic, in the Inns of Court. 8vo.

1904. Net 2s. M.
Dicey.— Vide " Conflict of Laws."

Hall's International Law.—Fifth Edition. By J. B. Atlay, Esq.,
BaiTister-at-Law. Demy hvo. 1904. Wet, II. Is.

Hall's Treatise on the Foreign Powers and Jurisdiction of the
British Crown. By W. E. Hall, Esq., Barrister-at-Law. Demy
8vo. 1894. 10s. 6d.

Higgins' The Hague Conference and other International Con-
ferences concerning the Laws and Usages of War—^Texts of

Conveutious, with Notes.—By A. Peaece Higgins, M.A., LL.D.,
sometime Scholar of Downing College. Royal 8vo. 1904. Net, 3s.

Holland's Studies in International Law.—By Thomas Eeskinb
Holland, D.C.L., Barrister-at-Law. Demy 8vo. 1898. 10s. 6rf.

Holland's Gentilis Alberici de lure Belli Libri Tres.—Edidit
T. E. Holland, LCD. Small 4to., half morocco. 1/. 1*.

Nelson's Private International Law.—By Hoeach NKiaoN, Esq.,
Baii-ister-at-Law. Roy. 8vo. 1889. 1^. Is.

Rattigan's Private International Law.—By Sir William Heney
Rattigan, LL.D., K.C. Demy 8vo. 1895. 10s. 6d.

" Written with admirable cleanie.sa."

—

Law Journal.

Takahashi's International Law applied to the Russo-Japanese
War, With the De< isions of the Japanese Prize Courts. By Saktjye
Takahashi, Esq., Professor of International Law in the Imperial
L'niveisity of Tokyo. Royal 8vu. 1908. Net, II. 12s.

Walker's History of the Law of Nations.—Vol. I., from the Earliest
Times to the Peace of Westphalia, 1648. By T. A. Walzee, M.A.,
LL.D., Esq., Barrister-at-Law. Demy 8vo. 1899. Net, 10s.

*^* All standard Law Works are kept in Utock, in law calf and other bindings.
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INTERNATSONAL L.AVJ—continued.

Walker's Manual of Public International Law.—ByT. A. Waxkee,
M.A., LL.D.. Esq., Barri.Ht,er-;it-Law. Demy 8vo. 1896. 9s.

Westlake's International Law.—Chapters on the Principles of Inter-

national Law. ByJ. VVkstlake, K.C.. LL.D. DemySvo. 1894. 10s.

Westlake's International Law.—By J. Westlake, K.C, LL.D.
Part T. Peace. Demv 8vo. 1904. Net, 9s.

Part II. War. Demy 8vo. 1907. Net, 9s.

Wheaton's Elements of International Law ! Fourth English
Edition. Including' a translation of the An?lo-French Agreement.
By J. B. ATL4Y, M.A., Barrister-at-Law. Royal 8vo. 1904. II. 12s.

" Wlieaton nljindg too high for criticism "— //««• Times.
" We cont-iutnlale Mr Atlay on the skill and disf^retion with which h^ has

performed the task of editing' a standard tre-.tise on international law." ~Lari<

Journal.

INVESTIGATION OF TITLE.—Jackson and Gosset's In-

vestigation of Title,—Being a Practical Treatise and Alphabetical

Digest of the Law connected with the Title to Land, with Precedents of

Requisitions. By W. Howiand Jackson anrl Thoeold Gtosskt, Esqrs.,

Barristers-at-Law. Third Edition. Bv W. Howland Jackson,
Esq., Barrister- at-Law. DemySvo. 1907. 15s.

" The meriis of the b^ok are excellent."

—

Lmv Journal.
""Will be of veal ht-lp to the busy conveyancer."

—

Law Notes.

JUDGMENTS AND ORDERS.-Seton.— Fi^^e «' Equity."

JURISPRUDENCE. -Holland's Elements of Jurisprudence.

—Tenth Edition. By T. E. Holland, K.C,D.C.L. 8vo. 1906. Ws.6d.

Markby's Elements of Law. Sixth Eilition. By Sir William

Maekbt, D.C.L. Demy 8vo. 190.'). 12«. 6d.

JURY LAVSfS.—Hu band's Practical Treatise on the Law relat-

ing to the Grand Jury in Criminal Cases, the Coroner's Jury,

and the Petty Jury in Ireland.—By Wm. G. Httband, Esq.,

Barrister-at-Law. Royal Svo. 1896. Net, 11. 5.s.

JUSTICE OF THE PEACE.— Magistrates' Cases, 1895 to

1907.—Cases relating to the Poor Law, the Criminal Law,

Licensing, and other subjects chiefly connected with the duties and

office of Magistrates. 1895—1907. Ilach, net U.

*^* These Reports, published as part of the Law Journal Reports,

are issued Quarterly. Each Part, net .5s.

Annual Subscription, payable in advance, \hs. post free.

Magistrate's General Practice for 1909.—A Compendium of

the Law and Practice relating to Matters oacupying the attenti(m of

Courts of Summary Jurisdiction. Re-written and considerably

enlarged. By Chaeles Milner Atkinson, Es^q., Stipendiary

Magistrate for Leeds. Dtmy 8vo. {Itvady in Noveinher.) 20s.

Shirley's Magisterial Law,—An Elementary Treatise on Magisterial

Law, and on the Practice of Magi,strates' Courts. Second Edition.

By Lkonard H. West, LL.D., Solicitor. DemySvo. 1896. 7s. 6d.

Wigram's Justice's Note-Book,—Containing a short account of the

Jurisdiction and Duties of Justices, and an ICpitomo of Criminal Law.

Eighth Edition. By Leonaed W. Keeshaw, Esq., Barrister-at-

Law. Royal l'.imo. 1908. 7s. dd.

"The information driven is complete and accurate."— 7y«?/) ./ournal.

"There is no better book for a justice of the peace to buy, to read, and to
understand."

—

Lam Times.

*.^* All standard Law Works me kept in Stoek, m law calf and other bindini/.n.
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LAND CHARGES ACTS. — Eaton and Purcell's Land

ChargesActs,1888ancn900.-A Practical Guide to Registration

and Searches. By Eenest W. Eaton, Esq., and J. Poyntz Puecell,

Esq., of the Land Charges Department, Land Registry. Royal 12mo.

1901. Net, 2s. &d.

LAND LAW.—Jenks' Modern Land Law. By Edwaed Jenks,

Esq., Barrister-at-Law. Demy 8vo. 1899. 15«.

LAND TAX. — Bourdin's Land Tax.—An Exposition of the Land

Tax. Fourth Edition. By the late Feedeeick Humpheets, Deputy

Registrar of Land Tax ; and Digests of Cases decided in the

Courts by Chaeles C. Atchison, Deputy Registrar of Land Tax.

Roj'al 12mo. 1894. 7s. 6rf.

Atchison's Land Tax.—Changes Effected in the Processes of Assess-

ment and Redemption by Part VI. of the Finance Act, 1896 (59 & 60

Vict. c. 28). By Chaeles C. Atchison, Deputy Registrar of Land

Tax. Royal Vlmo. 1897. {A Supplement to above.) Net, 2s. &d.

LAND TRANSFER.— Brickdale and Sheldon's Land Trans-

fer Acts, 1875 and 1897.—With a Commentary on the Sections of

the Acts, and Introductory Chapters explanatory of the Acts, and the

Conveyancing Practice thereunder ; also the Land Registry Rules,

Forms, and Fee Order, Orders in Council for Compulsory Registra-

tion, &c., together with Forms of Precedents and Model Registers,

&c. By C. FoETESCTJE Beickdaxe, Registrar at the Land Registry,

and W. R. Sheldon, Esqrs., Barristers-at-Law. Second Edition.

By C. FoETESCUE Beickdaxe, Esq., Barrister-at-Law. Royal 8vo

1905. II. 5s.

" The second edition of this book will be welcomed by the practitioner who
has to do with registered land, nr with conveyancing of any kind in London,
where registration on sale is now compulsory."

—

Law Quarterly Ili'view.

"Contains not only lengthy and valuable notes and annotations on the Land
Transfer Acts and Rules, but also fuU and separate dissertations on the law,
procedure, and practice thereuuder."- Law Times.

Hogg's Precedents,— Vide "Conveyancing."

Jennings and Kindersley's Principles and Practice of Land

Registration under the Land Transfer Acts.—By A. R. G.

Jennings, LL.B., and G. M. Kindeesley, Esqrs., Barristers-at-

Law, and of the Land Registry. Roy. 8vo. 1904. 12.s. &d.
" The principles and practice of land registration are set forth in a clear and

concise manner by the authors in their dissertations and notes."

—

Law Times.

LANDLORD and TENANT. -Redman's Law of Landlord

and Tenant,—Including the Practice of Ejectment. Fifth Edition.

By Joseph H. Redman, Esq., Barrister-at-Law. 8vo. 1901. 1^. 5».
" We can confidently recommend the present edition."

—

Latv Journal.

Woodfall's Law of Landlord and Tenant.—With a fuU Collection

of Precedents and Forms of Procedure ; containing also a collection of

Leading Propositions. Eighteenth Edition. By W. H. Aggs, Esq.,

Barrister-at-Law. Roy. 8vo. 1908. 1/. 18s.

" WoodfaU is really indispensable to the practising lawyer, of whatever
degree he may be."

—

Laiv Journal.

LANDS CLAUSES ACTS.—Jepson's Lands Clauses Acts;
with Decisions, Forms, and Tables of Costs. Second Edition. By
J. M. LiGHTY/ooD, Esq., Barrister-at-Law. DemySvo. 1900. U. Is.

" This work, in its new and practically re-written form, may be described as a
handy nn& well-arranged treatise on the Lands Clauses Acts."

—

flohcitors' Journal.

'.* All Kta7i(lard Law Works are kefif in Stock, in law calf and Other bindinffs.
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LA^V.—Where to Look for your Law. As set out in the la'est

Leg-al Text-Books, Alphabetically Arranged, with Dates of latest

Authorities. Demy 8vo. 1908. (120 pages.) Met, Is.

" A very useful little guide book."

—

Law Students' Journal.

LAAV JOURNAL REPORTS.—Edited by John Mews, Esq.,

Barrister- at- Law. Published monthly. Annual Subscription :—
Reports and Public General Statutes Net, 31. 4*.

Reps. Stats. & Mews' Annual Digest (Issued Quarterly) Net, Zl. lOs.

Thin paper Edition, forming one handy Vol. for the year Net, 31. 4s.

Or, without the Statutes Net, 31.

The Law Journal weekly, II. extra.

Synopsis of Contemporary Reports, 1832 to 1905, Net, 5s.

Law Journal Quinquennial Digest.—-Ti^^e " Digests."

LAW LIST.—Law List (The).—Comprising the Judges aud Officers

of the Courts of Justice, Counsel, Special Pleaders, Conveyancers,
Solicitors, Proctors, Notaries, &c. , in England and Wales ; the

Circuits, Judges, Treasurers, Registrars, and High Bailiffs of

the County Courts ; Metropolitan and Stipendiary Magistrates,
Official Receivers under the Bankruptcy Act, Law and Public
Officers in England, Colonial and Foreign Lawyers with their

English Agents, Clerks of the Peace, Town Clerks, Coroners, Com-
missioners for taking Oaths, Conveyancers Pra(aiHiug in Eusfland
under Certificates obtained in Scotland, &c., &c. Compiled, so far

as relates to Special Pleaders, Conveyancers, Solicitors, Proctors and
Notaries, by H. F. Baetlett, I.S.O., Controller of Stamps, and
Registrar of Joint Stock Companies, and Published by the Authority
of the Commissioners of Inland Revenue and of the Law Society.

1908. Net, lOs. 6d.

LAVf QUARTERLY REVIEAA/.—Edited by Sir Feedeeick

Pollock, Bart., D.C.L., LL.D. Vols. I.—XXIIJ. (with General

Indices to Vols. I. to XX.) Royal 8vo. 1885-1907. Each, 12«.

^g° Annual Subscription post free 12«. &d., net. Single numbers, each bs.

"A little criticism, a few quotations, and a batch of anecdotes,

afford a sauce that makes even a quarter's law reporting amusing
reading."

—

Laiv Journal.

"The greatest of legal quarterly reviews . . . the series of

' Notes ' always so entertaining and illustrative, not merely of the

learning of the accomplished jurist (the Editor) but of the grace

of language with which such learniner can be unfolded."

—

Law Jour.

LAWYER'S ANNUAL LIBRARY—
(1) The Annual Practice.— Snow, Bttenet, and Steinoee.

(2) The A. B, 0. Guide to the Practice.—Steingeb.

(3) The Annual Digest,

—

Mews. {Also Issued Quarterly.)

(4) The Annual Statutes.

—

Hanbuey Aqgs.

(5) The Annual County Court Practice.

—

Smtlt.

(G) The IVI agist rate's General Practice.

—

Atkinson.

I^° Annual Subscription payable in advance, (a) For Complete Series, as

above, delivered on the day of publication, net, 11. I8.s. (J) Nos. 1, 2,

3, 4, and 6 only, net, 21. 8s. (i/A. B. C. Guide is not wanted 2s. 6d.

may be deducted from subscription to series (a) or {b). (c) Nos. 3, 4, 5,

and 6 only, net, 21. 5s. If Maoiste\te's Geneeal Peaciice is not

loanted lO.s. may be deductedfrom any series.) {Carriage extra, 2s.) Full

prospectus forwarded on application.

** All standard Law Works are kept in Stock, in law calf and other bindings.
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LA^VYER'S COMPANION.— ri(i« "Diary."

LAWYER'S OFFICE.—The Modern Lawyer's Office: being

Suggestions for Improvenients in the Organization of Law Offices and

for the adoption of certain American Appliancesi and Business Methods.

By A SoLicnoK of the Suteeme CotrET. Royal r2mo. 1902. 6s.

LEADING CASES.— Ball's Leading Cases, ride "Torts."

Shirley's Selection of Leading Cases in the Common Law. With

Notes. By W. S. Shielet. Esq., Barrister-at-Law. Eighth Edition.

By RiCHAED Watson, Esq., Barrister-at-Law. . DemySvo. 1908. 16.«.

" This new fdition uphoWs in everv w^y the hieh standaTrt of pxf ellence with
whioh this work is very rightly aspofiated."

—

l-ov Students' Jnymnl.
" The selection is very lara-e, though all are distinctly ' Leading Cases,' and

the note.s are by no means the least meritorious part of the work."

—

I^aiv JoHrnnl.

Warburton's Selection of Leading Cases in the Criminal Law.
^

With Notes. By Henet Waebtteton, Esq., Bannster-at-Law.

Fourtti Edition. Demy 8vo. 1908. 12s. 6i.

" The cases have been well selected, and arranged, . . . We consider that
it will amply repay the student or the practitioner to read both the ca.ies and the
notes." —Justice of the Peace.

LEGAL HISTORY.— Deans'Student's Legal History.-Second

Edition. By R. Stoery Deans, Esq., Barrister-at-Law. Demy 8vo.

1905. 6.S.

LEGAL INTERPRETATION.— Beal's Cardinal Rules of

Legal Interpretation,—Collected and Arranged by Edwaed Beal,

Esq., BaiTister-at-Law. Royal Svo. 1896. 12s. Gd.

LEGISLATIVE METHODS.— Ilberfs Legislative Methods
and Forms.—By Sir Couetenay Ilbeet, K.C.S.I., C.I.E., Parlia-

mentary Counsel to the Treasury. Demy Svo. 1901. 16s.

LEXICON.— Ftrfe "Dictionary."

LIBEL AND SLANDER.—Odgers on Libel and Slander.—

A Digest of the Law of Libel and Slander: and of Actions on the

Case for Words cau.sing Damage, with the Evidence, Procedure,

Practice, and Precedents of Pleadings, both in Civil and Criminal

Cases. Fourth Edition. By W. Blake Odgkes, LL.D., one of His

Majesty's Counsel, and J. Beomley Eames, Esq., Barrister-at-Law.

Royal Svo. 1905. II. 12s.

"A s-tandard and ex)iau>tive treatise on the law of defamation and allied
topics."

—

Lniv Quartirly lieviftr.

" The moHt ^cientiflc of all our law books In its new dress thi." volume
is secure of an appreciative professional welcome."

—

Law Times.

LICENSING.—Slocombe's Licensing Act, 1904, Simply Stated,

—Second Edition. By Axfeeip J. Slocombe, County Borough Police

Court, Huddersfield. Demy Svo. 1905. Set, '2s.

Talbot's Law and Practice of Licensing.- Being a Digest of the

Law regulating the Sale by Retail of Intoxicating Liquor. With

a full Appendix of Statules, Rules and Forms. Second Edition. By

Geoege John Talbot, Es(j., Ban-ister-at-Law. Royal l2mo.

1905. 10s. Qd.

" His nieUiod gives professional men a guide to tlie legi.slation afforded by
no ot^er hcok."— /,"«' Journal.

"The distinctive feature of it is that the exposition of the law is arranged in
the form if a code."

—

Law Quarterly Review.

*,* All standard Law Works are kept in Stock, in law calf and other bindings.
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LIGHT.— Vide " Eahemeuts."

LIGHT RAILAVAYS.— rifl'^"TrHmwayH."

LOCAL AND MUNICIPAL GOVERNIVIENT.-Bazal-
getteancl Humphreys' Law relating to County Councils,—Third

Edition. By Geokge HtrMpnEEYS, Esq. Royal 8vo. 1889. 7*. 6d.

Bazalgette and Humphreys' Law relating to Local and Muni-

cipal Government. By C. Noemak Bazalgette and G. Humpheets,

Esqrs., Barristers-at-Law. Sup. royal 8vo. IHHS. Fublished at

3Z. .3*. Reduced to net, 20s.

LONDON BUILDING ACTS. -Cohen's London Building

Acts, 1 894 to 1 905. With lutrodnctionw and Nute.'^, and the Bye-

Laws, Regulations and Standing Orders of the Council, &c., &c. By
E. Aeakie Cohen, Esq., Barristei -at- Law. Eoyal 8vo. 1906. 2bs.

" Thf.se important statutes (thf> London Bui din^ Acts) are here collected in
one useful V )lume, which includes the A't of 1W5. Tlse notes to the various
s-ctions fire carefully written, and afford valuable assistaucn u> the praetiiioner.
The work is a decided acquisition to t e li. rary of tin- local g-overmnent lawyer,
and may be safeiy recommeiidel as a guide to the difficulties of the Building
Acts."

—

Law Times.

Craies' London Building Act, 1894; with introduction, Notes,

and Index, and a Table showing how the Former Enactirieuts

relating to Buihlings have been dealt with.—By W. F. Ceaies, Esq.,

Barrister-at-Law. Royal 8vo. 1894. 5«.

LONDON LOCAL GOVERNIVIENT. - Hunt s London
Local Government. 1 he Law relating to the Loudon County

Council, the Vestries and District Boards elected under the Metropolis

Management Acts, and other Local Authorities. By John Hunt,

Esq., Barrister-at-Law. 2 vols. Royal 8vo. 1897. 3^. 3s.

LUNACY.— Heywood and Massey's Lunacy Practice.— Part 1.:

DissEiTATiONS, Forms and Precedents. Parts II. & III. : The
Ltjnact Acts, 1890 and 1891, and Rules fully Annotated, and an

Appendix, with Precedents of Bills of Costs. Third Edition. By
N. Aethue Heywood and Aenold S. Massey, Esqrs , Solicitors, and

Ralph C. Romee, Esq., First Class Clerk in the Office of the Masters

in Lunacy. Royal 8vo. 1907. 25«.

" In its new and more valuable form the work should be very welootue to all

who have to do with this brancli of law."

—

I'H'i' Times
"In its enlarged f jrm the work deserves the favour if the legal profes.sion."—Low Journal.

MAGISTRATES' PRACTICE and MAGISTERIAL
LAW. — r«rff "Justice of the Peace."

MARINE INSURANCE. < W^ " Insurauce."

MARITIME DECISIONS.- Douglas' Maritime Law Deci-

sions.- Compiled Vjy Roist. R. Douglas. Demy 8vo. 1888. Is.Qd.

MARRIAGE.— Kelly's French Law of Marriage, Marriage Con-
tracts, and Divorce, and the Conflict of Laws arising there-

from. Second Edition. By Olivee E. Bodington, Esq., Barrister-at-

Law, Li{;encie en Droitde la Facultcde Pari«. Roy. 'Svo. 1895. \l.\i,.

MARRIED W^OMEN'S PROPERTY. Lush s Married
Women's Rights and Liabilities in relation to Contracts, Torts,

and Trusts. By Montague Lush, Ksq., Barrister-at-Law, Author
of "The Law of Husband and Wife." Royal 12mo. 1887. 6*.

•^* .All standard Law IVorka wn kept m /Utock, m law caij and other bindmui.
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MASTER AND SERVANT Macdonell's Law of Master
and Servant.— Second Edition. By Sir John Macdonell, LL.D

,

C.B., a Master of the Supreme Court, and Edwaed A. Mitchell
Innes, Esq., K.C. {Nearly ready.)

MEDICAL PARTNERSHIPS.— Barnard and Stocker's

Medical Partnerships, Transfers, and Assistantships,—By
William Baenaed, Esq., Barrister- at- Law , and G. Beeteam Stockze,

Esq., Managing Director of the Scholastic, Clerical and Medical

Association (Limited). Demy 8vo. 1895. 10s. Qd.

MERCANTILE LAAV.—Smith's Compendiunn of Mercantile

Law.—Eleventh Edition. By Edwaed Louis de Haet, M.A.,

LL.B., and Ralph Ilief Simet, B.A., Esqrs., Barristers-at-Law.

2 vols. Royal Svo. 1905. 2^. 2*.
" Of the neatest value to the mercantile lawyer."

—

Law Times.
" One of the most scientific treatises extant on mercantile law."

—

Smicifors' Jl.

Tudor's Selection of Leading Cases on Mercantile and Maritime

Law.—With Notes. By O. D. Tudoe, Esq., Banister-at-Law.

Third Edition. Royal Svo. 1884. 21. 2s.

MERCHANDISE MARKS ACT. — Payn's Mercnandise
Marks Act, 1887.—By H. Payn, Barrister-at-Law. Royal 12mo.

1888. 3.«. 6rf.

MINES AND MINING.-Cockburn.— nrfe"Coal."

MONEY-LENDERS AND BORROAVERS.- Alabasters
Money- Lenders and Borrowers.—The Law relating to the
Transactions of Money-Lenders and Borrowers. By C. Geenviilb
Alabastee, Esq., Banister-at-Law. Demy Svo. 1908. 6*.

MORALS AND LEGISLATION.— Bentham's Introduction
to the Principles of Morals and Legislation.— By Jeeemt Ben-
THAM, M. A., Bencher of Lincoln's Innr Crown Svo. 1879. 6*. 6rf.

MORTGAGE.— Beddoes' Concise Treatise on the Law of Mort-
gage.—Second Edition. By W. F. Beddoes, Esq., Barrister-at-
Law. 8vo. 190<<. 12s. &d.

Coote's Treatise on the Law of Mortgages.— Seventh Edition.
By Sydney Edwaed Williams, Esq., Barrister-at-Law, Author of

"The Law relating to Legal Representatives," "The Law of

Account," &c. 2 vols. Royal Svo. 1904. 3/. 3*.

"The work is very complete, and as a standard book is one to which the
lawyer may turn for almost any point he needs in connection with its subject."

—

Law Students' Jovrval.
" It is essentially a practitioner's book, and we pronounce it ' one of the

best.' " ~Lnw Notes.

MOTOR CARS.— Bonner and Farrant's Law of Motor Cars,
Hackney and other Carriages.—An Epitome of the Law, Statutes,

and Regulations. Second Edition. By G. A. Bonnee and H. G.
Faeeant, Esqrs., Barristers-at-Law. Demy Svo. 1904. I2s. 6d.

" Carefully revised and brought up to date."

—

Law Times.

NAVY.- Manual of Naval Law and Court Martial Procedure;
in which is embodied Thring's Criminal Law of the Navy, and an
Appendix of Practical Forms.— By J. E. R Stephens. Esq.,
Barrister-at-Law, C F, Giffoed, Esq., C.B., Fleet Pavmast^r,
Royal Navv, and F Haeeison Smith, Esq., Staff Paymaster,
Royal Navy. Demy Svo. 1901. 15*.

NEGLIGENCE.— Smith's Treatise on the Law of Negligence.
Second Edition. By Hoeace Smith, Esq. Svo. 1884. 12*. 6d.

*,* All standard Law Works are kept in Stock, in law calf and other bindiny*.
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NIGERIA LAAA/S.- Gollan's Northern Nigeria Law. Royal

8vo. 190.5. 21. 2s.

Speed's Laws of Southern Nigeria. 2 vols. Royal 8vo. 1908.

^^et, \l. 10s.

NISI PRIUS.— Roscoe's Digest of the Law of Evidence on the

Trial ofActions at Nisi Prius.— Eighteenth Edition. By Maueich

Powell, Esq., Barrister-at-Law. 2 vols. Demy 8vo. 1907. 21. 2s.

'An indispensable work of reference for the practitioner."

—

Solicitors'

Journal.
" A vast and closelv pat^Ved storehousp of information."

—

Law Journal.
" Invaluable to a Niai Prius practitioner."

—

Law Quarterly Beview.

NOTARY.—Brooke's Treatise on the Office and Practice of a

Notary of England.—With a, full collection of Precedeutw. Sixth

Edition. By James Ceanstoun, Esq., Barrister-at-Law Demy Bvo.

1901. II. 5s.

"The book is an eminently practical one, and contaius a very complete
collection of notarial precedents. The editor is to be congratttlated upon the
execution of a very thorough piece of work."

—

[jaw Journal.

OATHS.—Stringer's Oaths and Affirmations in Great Britain

and Ireland ; being a Collection of Statutes, Cases, and Forms, with

Notes and Practical Directions for the use of Conunissioners for Oaths,

and of all Courts of Civil Procedure and Offices attached thereto. By
Fbancis a. Steingke, of the Central Office, Royal Couits of Justice,

one of the Editors of the "Annual Practice.'' Second Edition.

Crown 8vo. 1893. 4«.

" Indispensable to all commissioners."

—

Ho/icitors' Journal..

ORANGE RIVER.—The Statute Law of the Orange River

Colony. -Trauslatod. Royal 8vo. 1901. 21. 2s.

OTTOMAN CIVIL. LAAV.—Grigsby's IVledjelie, or Otton:ian

Civil Law.—Translated into English. By W. E. Gteiqsbt, LL.D.,

Esq., Barrister-at-Law. Demy 8vo. 1895. \l. Is.

PARISH LAW. — Humphreys Parish Councils. — The Law
relating to Parish Councils. Second Edition. By Geoeok ITum-

PHEKT8, Esq., Barrister-at-Law. Royal 8vo. 1895. 10».

Steer's Parish Law. Being a Digest of the Law relating to the

Civil and Ecclesiastical Government of Parishes and the Relief of the

Poor. Sixth Edition. By W. H. Macnamaka, Esq., Assistant

Master of the Supreme Court. Demy Bvo. 1899. 11.

PARTNERSHIP.—Aggs' Limited Partnerships Act, 1907.

With Rules and Forms thereunder. By W. Hanbttey Aqgs, Esq.,

Barrister-at-Law. Roy*l 8vo. 1908. JVet, Is. 6d.

Pollock's Digest of the Law of Partnership. With an Appendix

of Foi-ms. Fjighth Edition. With an Appendix on the Limited

Partner.ships Act, 1907, together with the Rules and Forms. By
Sir Fkedbeick Pollock, Bart., Barrister-at-Law, Author of "Prin-

ciples of Contract," "The Law of Torts," &c. Demy Bvo. 190B. 10s.

" Practitioners and students alike will welfome a new edition of this work."
—Law Journal.

" Of the execution of the work we can KT)eak in term.s of t)ie hif^hest praise.

The languafje is simple, concise, and clear."— //'tu; Magaziw.

" Praiseworthy in de.sign, scholarly and complete in execution."

—

Sat. Review.

•»* All standard Law Works arv kept tn Stock, in law calf and other bindings.
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PATENTS.— Edmunds' Law and Practice of Letters Patent for

Inventions.—By Lewis EDMtrNBS, Esq., K.C. Second Edition. By
T. M. Stevens, Esq., Barrister-at-Law. Roy. 8vo. 1897. U. 12«.

Edmunds' Patents, Designs and Trade Marks Acts, 1883 to

1888, Consolidated with an Index. Second Edition. By Lewis

Edmunds, Esq., K.C., D.Sc, LL.B. Imp. 8vo. 1895. Net, 2s. 6d.

Johnson's Patentees' Manual.— Sixth Edition. By James John-

son, Esq., Barrister-at-Law ; and J. Henet Johnson. Solicitor and

Patent Agent. Demy 8vo. 1890. \0s.6d.

Johnson's Epitome of Patent Laws and Practice, Third Edition.

Crown 8vo. 1900. Net, 2s. 6d.

Morris's Patents Conveyancing.—Being a Collection of Precedents

in Conveyancing in relation to Letters Patent for Inventions.

With Dissertations and Copious Notes on the Law and Practice. By
RoBEET MoEEis, Esq., Barrister-at-Law. Royal 8vo. 1887. II. 5s.

Rushen's Critical Study of the Form of Letters Patent for

Inventions.—By Peect C. Rtjshen, Esq., Chartered Patent Agent.

Demy I'lmo. 1908. Net, 3s. 6d.

Thompson's Handbook of Patent Law of all Countries.—By
Wm. P. Thompson. Fourteenth Edition. l2mo. 190S. Net, 28. 6d.

Thompson's Handbook of British Patent Law. Fourteenth Edition.

12mo. 1908. Net, 6d.

PAWNBROKINC—Attenborough's Law of Pawnbroking,

with the Pawnbrokers Act, 1872, and the Factors Act, 1889,
and Notesthereon. By ChaelesL. Attenboeough, Esq., Barrister-

at-Law. Post Svo. 189^. Net, 3».

PEERAGE LA'W.— Palmer's Peerage Law in England. With
an Appendix of Peerage Charters and Letters Patent (in English).

By Sir Feancis Beaueoet Paxmee, Bencher of the Inner Temple,

Author of " Company Precedents," &c. Royal Svo. 1907. 12». 6d.

PLEADING.— Bullen and Leake's Precedents of Pleadings in

Actions in the King's Bench Division of the High Court of

Justice, with Notes, Sixth Edition. By Ctetl Dodd, Esq., K.C.,

and T. Willes Chittt, Esq., Barrister-at-Law, a Master of the

Supreme Court. Royal 8vo. 190.5. U. 18».

" The standard work on modem plea.dhig."^Law Journal.

Eustace's Practical Hints on Pleading.— By Alex. Andeeton
Eustace. Esq.. Barrister-at-Law. Demy Svo. 1907. 6$.

" Especially u.seful to youn^ solicitors and students of both branches of the
Itgal profession."

—

Lau- Times, May 11, 1907.

Odgers' Principles of Pleading and Practice in Civil Actions in

the High Court of Justice,— Sixth Edition. By W. Blakb
Odgees, LL.D., K.C, Recorder of Plymouth, Author of "A Digest

of the Law of Libel and Slander." Demy Svo. 1906. I2s. 6d.

" The student or practitioner who desires instruction and practical gnidance
in OUT modem system of pleading cannot do better than possess himself of
Mr. Odsrers' book."

—

Law Journal.

POISONS.— Reports of Trials for Murder by Poisoning.—With
Chemical Introductions and Notes. By G. Latham Beowne, Esq.,

Barrister-at-Law, and C. G. Stewaet, Senior Assistant in the Labo-
ratory of St. Thomas's Hospital, &c. Demy Svo. 1883. 12». 6d.

*,* .^11 standard Lav Wrirkt are kept in Stock, in law calf and other binding*.
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POLICIES.—Farrer.— Vide "Vendors and Purchasers."

POOR LA^V SETTLEMENT.— Davey's Poor Law Settle-

ment and Removal. By Heebhet Davet, Esq., Barrister-at-

Law. Demy 8vo. 1908. 9s.

" Will be found invaluable by leg:al and political students of the complex
fabric of our Poor Laws."

—

Oxford Chronicle.

POVSTERS.— Farwell on Powers.—A Concise Treatise on Powers.
Second Edition. By Geoege Faewell, Esq., Q.C. (now a Lord
Justice of Appeal), assisted by W. R. Shkldon. Esq., Barrister-

at-Law. Royal Svo. 1893. 1/. 5«.

PRINCIPAL AND AGENT —Wright's Law of Principal and
Agent. By E. BiACKWooD Weight, Esq., Barrister-at-Law. Second

Edition. Demy Svo. 1901. 18».

"May with confidence be recommended to all le^al practitioners as an accu-
rate and handy text book on the subjects comprised in it."

—

Solicitors' Journal.

PRIVY COUNCIL LAV^.—Wheeler's Privy Council Law: A
Synopsis of all the Appeals decided by the Judicial Committee (includ-

ing Indian Appeals) from 1876 to 1891. .By Geoege Wheelee, Esq.,

Barrister-at-Law, and of the Judicial Department of the Privy

Council. Royal Svo. 1893. II. lis. 6d.

PRIZE CASES.— Reports of Prize Cases determined in the

High Court of Admiralty, before the Lords Commissioners
of Appeals in Prize Causes, and before the Judicial Com-
mittee of the Privy Council, from 1745 to 1859.—Edited by

E. S. Rosooe, Esq., Barrister-at-Law and Admiralty Registrar.

2 Vols. Royal Svo. 1905. Net, 21. lOs.

"We gladly acknowledge the excellent judginent with which Mr. Roscoe
has perfonned his task. The EngUsh Prize Cases will be a boon to the student
of international law, and in times of naval warfare to the practitioner."

—

Law
Journal,

PROBATE.— Nelson's Handbook on Probate Practice (Non-

Contentious), (Ireland).—By Howaed A. Nelson, Esq., Barrister-

at-Law. Demy Svo. 1901. 12«. 6d.

Powles and Oakley on Probate.—Fourth Edition. Part I. THE
LAW. By L. D. Powles, Esq., Barrister-at-Law, District Probate
Registrar for Norwich. Part II. THE PRACTICE. Contentious

Practice. By W. M. F. Wateeton, Esq., Bai-rister-at-Law, of the

Probate Registry, Somerset House. Non-Contentious Practice. By
E. LovELL Mansbeidgk, Esq., of the Probate Registry, Somerset

House. Demy Svo. 1906. II. 10s.

" This is a practical book by practical men, and a very complete guide to the
law and practice of probate."

—

Solicitors' Journal.

PROPERTY.— 6'e« also " Real Property."

Raleigh's Outline of the Law of Property.—DemySvo. 1890. Is.Qd.

Strahan's General View of the Law of Property. —Fifth Edition.

By J. A. Steahan, assisted by J. Sinclaie Baxtee, Esqrs., Barris-

ters-at-Law. Demy Svo. 190S. V2s. Bd.
" Tlie student will not easUy find a better general view of the law of property

than that which is contained in this book."

—

Solicitors' Journal.
" We know of no better book for the clas.s-room."

—

Law Timi's.

PUBLIC MEETINGS.—Chambers' Handbook for Public

Meetings.—Including Hints as to the Siimmoniug and Management
of them, and as to the Duties of Chairman, &c., &c., and Rules of

Debate. Third Edition. By Geoege F. Chajibkes, Esq., Barrister-

at-Law. Royal Svo. 1907. Net, 2«. &d.

•,* All ttandard Law Works are kept in Stock, in law ealf and other bindings.
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QUARTER SE.SSlOhlS,—See also " Criminal Law."
Pritchard's Quarter Sessions.—The Jurisdiction, Practice, and
Procedure of th^' Quarter Sessions in Judicial Matters, Criminal,
Civil, and Appellate. Second Edition. By Joseph B. Matthews
and V. Geaham Milwaeb. Esqrs., Barristers-at-Law. Demy 8vo.

1904. Published at 11. Us. Qd. ; reduced to net, 15».

RAIL\A/AY RATES.— Darlington's Railway Rates and the
Carriage of Merchandise by Railway.—By H. R. Daelington,
Esq., Barrister-at-Law. Demy 8vo. 1893. \l. 6s.

Russell's Railway Rates and Charges Orders The Law under
the Railway Rates and Charges Orders Confirmation Acts, 1891 and
1892, and the Railway and Canal Traffic Act, 1894, with Explanatory
Notes and Decisions.—By Haeold Russell, Esq., Barrister-at-Law.
Royal 8vo. 1907. 10*. 6d.

"Useful both to the officials of railway companies and to the latter'*

customers."— Yorkshire Post.
" Eveiy branch of the subject is treated in a clear and succinct manner."

—

WfstTn 3[ornmg News.

RAILWAYS.— Browne and Theobald's Law of Railway Conn-
pan ies.—Being a Collection of the Acts and Orders relating to

Railway Companies in Great Britain and Ireland, with Notes of all

the Cases decided thereon. Third Edition. By J. H. Baxfoue
Beowne, Esq., one of His Majesty's Counsel, and Feank Balfoub
Beowne, Esq., Barrister-at-Law. Royal 8vo. 1899. 21.2k.

" Contains in a very concise form the whole law of railways."

—

The. TiniKs
" It is difficult to find in this work any subject in connection with railways

which Is not dealt with."

—

Law Times.
" Practitioners who require a comprehensive treati.se on railway law will find it

indispensable."

—

L/nr Journal.

Disney's Law of Carriage by Railway.—By Hkney W. Disney,
Esq., Barrister-at-Law. Demy Hvo. 1905. 7«. 6rf.

"Contains much useful information, and can be cordially recommended to
the lawyer."

—

Lavj 'Times.

Powell's Relation of Property to Tube Railways.—By Maueice
Powell, Esq., Barrister-at-Law. Demy 8vo. 1903. Net Is. 6d.

RATES AND RATING.— Castle's Law and Practice of
Rating.— Fourth Edition. By Edwaed James Ca8ti.k. Esq., one
of His Majesty's Counsel, &c. Royal 8vo. 1903. \l. hs.

" A compendious treatise, which has earned the goodwill of the Profession on
account of its conciseness, its lucidity, and its accuracy." — Lotr Times.

Hamilton and Forbes' Digest of the Statutory Law relating to

the Management and Rating of Collieries.—For the use of
Colliery Owners, Viewers and Inspectors. By H. B. Hans
Hamilton and Uequhaet A. Forbes, E.sqrs., Barristers- at-Law.
Demy 8vo. 1902. Net, lis. Qd.

" An eminently practical work."

—

Lnw Times.

REAL. PROPERTY.—Carson's Real Property Statutes, com-
prising, among others, the Statutes relating to Prescription, Limita-
tion of Actions, Married Women's Property, Payment of Debts out
of Real Estate, Wills, Judgments, Conveyancing, Settled Land,
Partition, Trustees. Being a Tenth Edition of Shelford's Real Property
Statutes. By T. H. Cae'son, Esq., K.C.. and H. B. Bompab. Esq.,

Barrister-at-Law. Royal 8vo. 1902. 1^. 15».

" Absolutely indispensable to conveyancmg and equity lawyers."

De Villier's History of the Legislation concerning Real and
Personal Property in England during the Reign of Queen
Victoria.— Crovm 8vo. 1901. 3*. 6d.

Digby's History of the Law of Real Property. Fifth Edition.

Demy Svo. 1897. 12«. 6d.

*5f* yill standaid Law Work.'i are kept in Stock, in law calf and other bindings.
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REAL PROPEmy—eontinrted.
Lightwood's Treatise on Possession of Lands wir.ti a chapter on

the R>^al Property Limitation A.cX», 1833 and 1874.—By John M.
LiOHTWooii, Ehlj.. Barrinter-at-Law. Demy 8vo. 1894. 15*.

Wlaclaurin's Nature and Evidence of Title to Realty. A His-

torical Sketf.h. By Richaed C. Maclauein, Esq., of Lincoln's Inn.

Demy Svo. 1901. 10s. 6d.

Shelford's Real Property Statutes.— Tti^e " Carson."

Smith's Real and Personal Property.—A Compendium of the Law
of Real and Personal Property, primarily connected with Con-
veyancing. Designed as a Second Book for Students, and as a

Digest of the most useful learning for Practitioners. Sixth Edition.

By the Authoe and J. Tetjsteam, LL.M., Barrister -at- Law. 2 vols.

Demy 8vo. 1884. 2^. ii.

" A book which he (the «tudent) may read over H.nd over Hxmn with profit aad
pleasure."

—

Law Times.

Strahan.— Vide " Property.''

REGISTERED LAND.— r«fe "Land Transfer" and "York-
shire Registries."

REGISTRATION. -Rogers.— Ttrf* "Elections."

Fox and Smith's Registration Cases. (1886— 1895 ) Royal Svo.

Calf, net, 21. 10«.

Smith's (C, Lacey) Registration Cases. Vol. I. (1895—1905.)
Royal Svo. Caff, net, 21. Us.

Smith's (C. Lacey) Registration Cases. Vol. II., Part I. (1906—
1907.) Royal Svo. Net, 5«.

*^* Parts sold separately. Prices on application.

REPORTS.— ri(^e "English Reports."

REQUISITIONS ON TITLE.— Dickins.— ri«?e "Convey-
ancinsr."

REVERSIONS. — Farrer,— Vide " Vendors and Purchasers."

RIVERS POLLUTION.—Haworth's Rivers Pollution.—The
Statute Law relating to Rivers Pollution, containing the Rivers Pollu-

tion Prevention Acts, 1876 and 1893, together with the Special Acts in

force in the West Riding of Yorkshire and the County of Lancaster,

and Practical Forms. Second Edition. By Chaeles Joseph
Hawoeth, Solicitor, B.A. (Cantab.), LL.B. (London). Roy. Timo.
1906. Net, 10s. (,d.

ROMAN LAW.—Abdy and Walker's Institutes of Justinian,
TranHlated. with Notes, by J. T. Abdy, LL.D., and the late Beyan
Walkke. M.A., LL.D. Crown Svo. 1876. 16«.

Abdy and Walker's Commentaries of Gaius and Rules of Ulpian.
With a Tran.slation and Notes, by J. T. Abdy, LL.D., late Regius
Professor of Laws in the University of Cambridge, and the late

Beyan Waxkee, M.A., LL.D. New Edition by Beyan Walkeb.
Crown Svo. 1885. 16».

Sarham's Students' Text-Book of Roman Law.—Second Edition.

By C. Nicolas Baeham, Esq., Barrister-at-Law. Demy 12mo.
1908. 3i. Qd.

" A collection of notes, clearly and simply expressed, upon tlie principal topics

of R')uian Law a.s they are stated in the Institutes of Gaius and Ju.stinian.

Neatly arranged, and forma a complote oulliue of the subject."— //««' Notes.

Goodwin's XII. Tables.—By Fbedkeiok Goodwin, LL.J>. London.
Royal 12mo. 1886. 3*. 6rf.

Greene's Outlines of Roman Law.—Consisting chiefly of an
Analysis and Summary of the Institutes. For the use of Students.

By T. WnrrooMBE Gekkne, Barrister-at-Law. Fourth Edition,

F'oolsoap Svo. 1884. l^. M.

*,* A.U standard Law Works are kept in Slock, in law calf and other hmdings.
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ROMAN l^Ay^—continued.

Grueber's Lex Aquilia.—The Roman Law of Damage to Property :

being a Commentary on the Title of the Digest " Ad Legem Aqui-

liam" (ix. 2). With an Introduction to the Study of the Corpus

Juris Civilis. By EewxnGettebeb, Dr. Jur., M.A. 8vo. 1886. lOs.Gd.

Holland's Institutes of Justinian.—Second Edition. Extra fcap.

8vo. 1881. 6s.

Holland and Shadwell's Select Titles from the Digest of Jus-

tinian,—Demy 8vo. 1881. 14*.

Monro's Digest of Justinian.—Translated. By C. H. Moneo, M.A.
Vol. I. Royal 8vo. 1904. Net, Us.

Monro's Digest iX. 2. Lex Aquilia. Translated, with Notes, by

C. H. MoNEO, M.A. Crown 8vo. 1898. 5s.

Monro's Digest XIX. 2. Locati Conducti. Translated, with Notes,

by C. H. MoNEO, M.A. Crown 8vo. 1891. 5a.

Monro's Digest XLVII. 2, De Furtis. Translated, with Notes, by

C. H. MoNEO, M.A. Crown 8vo. 1893. 5s.

Monro's Digest XL!. 1, De Adquirendo Rerum Dominio. Trans-

lated, with Notes, by C. H. Moneo, M.A. Crown 8vo. 1900. 5s.

Moyle's Imperatoris lustiniani Institutionum Libri Quattuor.

—

Fourth Edition. Demy 8vo. 1903. 16».

Moyle's Institutes of Justinian, Translated into English.—Foiu^
Edition. Demy 8vo. 1906. 6s.

Poste's Elements of Roman Law.—By Gaius. With a Translation

and Commentary. Fourth Edition. Demy 8vo. 1904. Jiet, I6s.

Roby's Introduction to the Study of Justinian's Digest, con-

taining an •account of its composition and of the Jurists used or

referred to therein. By H. J. Robt, M.A. Demy Svo. 1886. 9«.

Roby's Justinian's Digest.—Lib. VII., Tit. I. De Usufmctu, with

a Legal and Philological Commentary. By H. J. Robt, M.A.

Demy 8vo. 1884. 9«.

Or the Two Parts complete in One Volume. Demy 8vo. 18s.

Roby's Roman Private Law in the Times of Cicero and of the

Antonines,—ByH.J.RoBY.M.A. 2vols. DemySvo. 1902. ]!iet,30s.

Sohm's Institutes of Roman Law.—Third Edition. Demy Svo.

1907. AV<, 16s.

Walker's Selected Titles from Justinian's Digest.—Annotated by

the late Beyan Wat.kkb, M.A., LL.D.

Part I. Mandati vel Contra. Digest xvii. i. Crown Svo. 1879. 5s.

Part III. De Condictionibus. Digest xn. 1 and 4—7, and

Digest xin. 1—3. Crown Svo. 1881. 6s.

Walker's Fragments of the Perpetual Edict of Salvius Julianus.

Collected and annotated by Beyau Walkee, M.A., LL.D. Crown

Svo. 1877. 6s.

Whewell's Grotius de Jure Belli et Pads, with the Notes of Bar-

beyrac and others ; accompanied by an abridged Translation of the

Text, by W. Whewkll, D.D. 3 vols. Demy Svo. 1853. 12s.

* * All standard Law Works are kept in Stock, in law calf and other bindings.
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RULING CASES.—Campbell's Ruling Cases.—Arranged,
Annotated, and Edited by Robeet Campbell, of Lincoln's Inn, Esq.,

Barrister-at-Law, Advocate of the Scotch Bar, assisted by other

Members of the Bar. With American Notes by Ievinq Beownb,
formerly Editor of the American Reports, the Hon. Leonaed A.
Jones, A.B., LL.B. (Harv.), with Supplemental Volume by Jakes
T. Keen. Royal 8vo. 1894-1908. Half vellum, gilt top. Complete

in XXVII. Volumes. Price for the set, net, 261.

*^* The Volumes sold separately, 7iet, each \l. 5s.

I.—Abandonment—Action,

il.—Action—Amendment.
III.—Ancient Light— Banker.
IV. - Bankruptcy— Bill of Lading.

v.—Bill of Sale—Conflict of Laws.

VI.—Contract.
VII.—Conversion—Counsel.

VIII.—Criminal Law—Deed.

IX.—Defamation — Dramatic and
Musical Copyright.

X.—Easement— Estate.

XI.— Estoppel — Execution.

XII.— Executor—Indemnity.

XIII.—Infant— Insurance.

XIV.—Insurance — Interpretation.

XV.—Judge—Landlord and Tenant.
XVI.—Larceny—Mandate.
XVII.—Manorial Right— Mistake.
XVIII.—Mortgage—Negligenoe.
XIX. —Negligence —Partnership.
XX.—Patent.

XXI.—Payment— Purchase forValu*
without Notice.

XXII.—Quo Warranto—Release.

XXIII.—Relief—Sea.
XXIV.—Search Warrant —Telegraph.
XXV. -Tenant—Wills.

XXVI.—Table of Cases; Index.

XXVII.—Supplement to 1907.

THIS SERIES PRESENTS-
The best English Decisions (in full).

From the earlier Reports to the present time,

G-rouped under topics alphabetically arranged.

UNDER EACH TOPIC 18 GIVEN-
A " Rule " of law deduced from the cases

;

The early or " leading " case (in full)

;

English notes abstracting collateral cases ;

American notes.

THE OBJECT OF THE SERIES IS-
To state legal principles clearly.

Through cases of accepted authority.

With sufficient annotation
To aid the application of these principles

to any given state of facts.

EXTEACTS FEOM PeESS NoTICES.

" A Cyclopgedia of law .... most ably executed, learned, accurate, clear,
concise ; but perliap.s its chief merit is that it impresses on us what the practising
English lawyer is too apt to forget -that English law really is a body of prin-
ciples."— The British Review.

" One of the most ambitious, and ought to be, when it is complete, one of the
most generally useful legal works which the present century has produced."

—

Lilnraturn.
" A perfect storehouse of the principles established and illustrated by our

case law and that of the United States."

—

Law Times.
" The general scheme appears to be excellent, and its execution reflects the

greatest credit on everybody concerned. It may, indeed, be said to constioute,
for the present, the high-water mark of the science of book-making."

—

Sat. Rev.
" A work of unusual value and interest. . . . Each leading case or gi-oup

of cases is preceded by a statement in bold type of the rule which they are quoted
as establishing. The work is happy in conception, and this first volume shows
that it will be adequately and successfully earned out."—Solicitors'' Journal.

"The English Ruling Cases seem generally to have been well and carefully
chosen, and a great amount of work has been expended. . . . Great accuracy
and care are .shown in the preparation of the Notes."— /'vmo Qwirlerbi Remerv.

" The Series has been maintained at a high level of excellence."

—

The Times.
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SALES. — Blackburn on Sales, A Treatise on the Eifect of the

Coutrarl of Sale on the Legal Rights of Property and Pof-pession in

Goods. Wares, and Merchandise. By Loi-d Blacebuen. Ind Edit.

By J. C. Geaham. Esq., Barrister-at-Law. Royal 8vo. 1885. U. 1«.

SALVAGE.— Kennedy's TreatiSe on the Law of Civil Salvage.

By The Right Hon. Lord Justice Kennedy, a Lord Justice of

Appeal. Second Edition. By A. R. Kennedy, Esq., Barrister- at-

Law. Royal 8vo. 1907. 15s.
'• The whole subject is explained in the present work in a manner at once

lucid and interesting."— Solicitors' Journal, June 8, 1907.

SETTLED LAND.— Vide "Conveyancing" and "Forms."

SHERIFF LAW.— Mather's Compendium of Sheriff and Exe-

cution Law. Second Edition. By Philip E. Mathee, Solicitor and

Notary, formerly Under-Sheriff of Newcastle-on-Tyne. Royal Svo.

1903. U. 10s.
"We think that this book will be of very great assistance to any persons who

may fill the positions of high sheriff and under-sheriff from this time forth. The
whole of the lep-a) profession will derive great advantage from having this
volume to consult."

—

Law Times.

SHIPPING.—Carver.— Firfs "Carriers."

Marsden's Digest of Cases relating to Shipping, Admiralty,

and Insurance Law, down to the end of 1897.—By REOiNAiiD

G. Maesden, Esq., Barrister- at-Law, Author of "The Law of

Collisions at Sea." Royal 8vo. 1899. W. I0».

Pulling's Shipping Code; heing the Merchant Shipping Act, 1894

(57 & 58 Vict. c. 60). With Introduction, Notes, Tables, Rules,

Orders, Forms, and a Full Index. ^—By Ajlexandeb Pitlling, Esq.,

Ban-ister-at-Law. Royal Svo. 1894. Net, Is. 6d.

Temperley's Merchant Shipping Acts.—By Robket Tempeeuey,

Esq., Banister-at-Law. Second Elition, comprising the Merchant

Shipping Acts, 1894 to 1907, with Notes, and an Appendix of Orders

in Council, Rules and Regulations, Official Forms, &c. By the

AtiTHOE (now a Solicitor of the Supreme Court), and Hubeet Stdabt

MooEE, Esq., Barrister-at-LaTv, assisted hy Axfeed Bucknill, Esq.,

Barrister-at-La-w. Royal Svo. 1907. H. IDs.
" The book ia a monument of industiy, rareful crmpsrison, and esact

knowledge, and nothing has b en tpartd to make the Acta intelligible to all
willing to understand them, but to many of whom, j erhaps. opportunity for
pro.ong^d study is denied."

—

Lnu' Quurttrl;/ Beviev:, Jaiiuary, 1G08.

SLANDER.—Odgers.— Ftrf^ "Libel and Slander."

SMALL HOLDINGS.—Aggs' Small Holdings and Allot-
ments Act, 1907. With Explanatory Introduction and Notes.

—

By W. Haxeuey Aggs, Esq., Barrister-at-Law. Royal Svo. 1908.

Net, Is. Qd.

Johnson's Small Holdings and Allotments.—By Geoege Aethtje
.Johnson, Esq., Barri,-^ter-at-Law. Royal Svo. 1908. Net, 15s.

SOLICITORS.— Cordery's Law relating to Solicitors of the
Supreme Court of Judicature. With an Appendix of Statutes
and Rules, the Colonial Attomies Relief Acts, and Notes on Appoint-
ments open to SoUcitor.s, and the Right to Admis.-^iou to the Colonies,

to which is added an Appendix of Precedents. Third Edition. By
A. CoRJiEEY, Esq., BaiTister-at-Law. Demy Svo. 1899. \l. Is.

" The leading autiiorit)- ou the law relating to solicitors."

—

Law Journal.
" A complete compendium of the law."

—

Law Ti7nes.
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SPECIFIC PERFORMANCE. — Fry s Treatise on the

Specific Performance of Contracts, By the Right Hou. Sir

Edwaed Fet. Foiirth Edition. By W. D. Rawlins, Esq., K.C.

Royal 8vo. 1903. \l. 16s.

" The leading authority on its subject."

—

Law Journal.
" Mr. Eawlins has acquitted himself of his responsible task with signal

ability."

—

Law Times.

STAMP LAWS.—Highmore's Stamp Laws.—Being the Stamp
Actf of 1891 : with the Acts amending and extending the same,

including the Finance Act, 1902, together with other Acts imposing

or relating to Stamp Duties, and Notes of Decided Cases ; also an

Introduction, and an Appendix containing Tables showing the com-

parison with the antecedent Law. Second Edition. By Sir NatAaniel
Joseph Hiqhmoeb. Assistant-Solicitor of the Inland Revenue. Demy
8vo. 1902. 10*. 6d.

" The recognized work on the subject."

—

Law cjuarterly Review.
"This edition, like the former one, will be found of the greatest use by

solicitors, officers of companies, and men of business."

—

La7v Journal.
" A very comprehensive volume, fulfilling every requirement."

—

Justice of
the Peace.

" Mr. Highmore's * Stamp Law<' leaves nothing undone."

—

The Civilian.

STATUTES, and vide " Acts of Parliament."

Chitty's Statutes,- The Statutes of Practical Utility, from the
earliest times to 1894, with Supplemental Volumes to ly07 inclusive.

AiTanged in Alphabetical and Chronological Order: with Notes and
Indexes Fifth Edition. By J. M Lelt, Esq., Barrister-at-Law.
Royal 8vo. \h Volumes. 1894-1907. Ml. Mn.

Supplementary Volume, 1895 to 1901, Consolidated with
Index. May be had separately. ll. 2«.

Supplementary Volume, 1902 to 1907, With Index. Maybe
had separately. 21. '2s.

"To those who already possess 'Chitty's Statutes' this new volume is

indispensable."

—

Law Notts.

Annual Supplements. Separately:— 1895, .')*. 1896,10*. 1897,5s.
1898, 7.S. 6<^. 1899, ".•.. 6(^. 1900, 7.s. 6rf. 1901, 7*. fi'i. 1902, T.y. 6<^.

1903,7s. 6fi?. 1904,7.v.6rf. 1905, 7.v. 6<:?. 1906, 7s. 6rf. 1907, 10s. 6<^.

• It 18 a book which no public library should be without."

—

tSpertatftr.

"A work of permanent value to the practising lawyer."

—

SoUnitors^

Journal.

" Indispensable in the library of every lawyer."

—

Sattirday Review.

'To all concerned with the laws of England, Chitty's Statutes of

Practical Utility are of essential importance, whilst to the practising

lawyer they are an absolute necessity."

—

Law Times.

"The lawyer's Bible is the 'Statutes of Practical Utility '— that

they are his working tools, even more than accredited text-books or

•authorised reports.' More than one judge has been heard to say

that with the 'Statutes of Practical Utility' at his elbow on the

bench he was apprehensive of no difficulties which might arise."

—

The Times.

STATUTE LAW.—Wilberforce on Statute Law. The Principles

which govern the Construction and Operation of Statutes. By E.
WiLBEEFOECK, Esq., a Master of the Supreme Court. 1881. 18*.

•,* All standard Law Works are kept in Utock, xn law calf and other binding*.
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STOCK EXCHANGE.- Schwabe and Branson's Treatise

on the Laws of the Stock Exchange.—Bv Walter S. Schwabb
and G. A. H. Beanson, Ef*qrs., Barristers-at-Law. Demy 8vo.

1905. \2s. 6d.

" This book gives a clear and comprehensive account of the constitution of
the London Stock Exchange and of the nature of Stock Exchange transactions,
as-well as of the legal rules anplieable in respect thereoi."—Law Quarterly /Review.

"A clear and practical account of the method in which the business of the
Stock Exchange is conducted, and of the law relatins ihereto." ~ Law Tim's.

" The best guide we know to the nature of Stock Exchange transactions."-
Thp Spectator.

" That the treatise will be acceptable to lawyers and layroen alike we have n»
doubt. We have satisfied ourselves that the legal portion is a S'und, and in all

respects satisfactory, piece of work."

—

f.aw Journal.

SUCCESSION.—Holdsworth and Vickers Law of Succes-

sion, Testamentary ana Intestate. Demy 8vo. 1899. 10«. 6d.

SUMMARY CONVICTIONS.— Paley's Law and Practicedf

Summary Convictions under the Summary Jurisdiction Acts,

1848—1899
I
including Proceedings Preliminary and Subse-

quent to Convictions, and the Responsibility of Convicting

Magistrates and their Officers, with the Summary Jurisdic-

tion Rules, 1886, and Forms.—Eighth Edition. By "W. H.
Macnamaka, Esq., a Master of the Supreme Court, and Ralph
Neville, E.sq., Barrister-at-Law. Demy 8vo. 1904. \L 5s.

TAXPAYERS' GUIDES. — Fi^ "House." "Income," and

"Land Tax."

THEATRES AND MUSIC HALLS.- Geary's Law of

Theatres and Music Halls, including Contractsand Precedents

of Contracts.—By W. N. M. Geabt, J. P. With Historical Introduc-

tion. ByJAMEPWrLLLAMS. Esq., Barrister-at-Law. Svo. 188."). o*.

TITLE.—Jackson and Gosset.— Hf^ " Investigation of Title."

TORTS.—Addison on Torts.—A Treatise on the Law of Torts ; or

Wrongs and their Remedies. Eighth Edition. By Williaw Edwaed
GoEDON, Esq., and Walter Hussey Geiffith, Esq., Barristers-at

-

Law. Royal Svo. 1906. U. 18«.

"As a practical guide to the statutory and case law of torts the present
edition will be found very rebable and complete "

—

Solicitors' Journal.

" 'Addison on Torts ' is essentially the practitioner's text-bonk. The learned
editors have done their work exceeding y well, and the eighth edition of
'Addison' will no doubt enjoy the favour of the legal profession in. as high a
degree as any of its predecessors."

—

Law Journal.

" The eighth eiition is the most important that has been issued of late years,
mainly because it supplies a war,t that has been widely felt in regard to negli-
gence and illegal distress. Chapter I. has been entirely recast, and numerous
changes will be found throughout the text. It is but natural that this edition
should be larger than its predecessors, but this increase is fully justified in every
way."

—

Law Times.

Bigelow's Law of Torts.—By Melvuxe M. Biqklow, Ph.D.

Harvard. Second Edition. Demy 8vo. 1903. 12*. &d.

Kenny's Selection of Cases Illustrative of the English Law of

Torts.—By C. S. Kestnt, LL.D., Barrister-at-Law. Demy Svo.

1904. Net, 12s. &d.

%* All standard Law Works are kept in Stock, in law calf and other bindings.
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TORTS—continued.

Pollock's Law of Torts: a Treatise on the Principles of Obligations

arising from Civil Wrongs Ln the Common Law. Eighth Edition.

By Sir Feepeeick Pollock, Bart., Barrister-at-Law. Author of

"Principles of Contract." " A Disrest of the Law of Partnership,"

&c. Demy 8vo. 1908. 1^. 5s.

" Concise, logically arransred, and accurate."

—

Law Times.

"Incomparably tlie best work that has been written on the subject."

—

Literature.

"A book which is well worthy to stand beside the companion volume on
'Contracts.' Unlikp so many law-books, especially on this siibiect. it is no mere
digest of cases, but V>Hars t.lic imnrpwwof ^hf mind of t.hf writer from bpariiiiiins

to end."

—

Law Journnl

Radcliffe and Miles' Cases Illustrating the Principles of the

Law of Torts.—By Feancis E,. T. Radcliffe, Esq., K.C., and

J. C. Miles, Esq., Barrister- at-Law. DemySvo. 1904. Net,\2s.%d.

TRADE MARKS.—Sebastian on the Law of Trade Marks and

their Registration, and matters connected therewith, including a

chapter on Goodwill ; the Patents, Designs and Trade Marks Acts,

1883-8, and the Trade Marks Rules and Instructions thereunder;

with Forms and Precedents; the Merchandize Marks Acts, 1887-94,

and other Statutory Enactments ; the United States Statutes, 1870-82,

and the Rules and Forms thereunder ; and the Treaty with the United

States, 1877. By Lewis Boyb Sebastian, Esq., Barrister-at-Law.

Fourth Edition. By the Author and Haeey Baied Hemming. Esq.,

Barrister-at-Law. Royal 8vo 1899. \l. lOa.

' Stands alone as an authority upon the law ot trade-markK and their regif-

wation."

—

Law Journal.

"It 18 rarely we come across a law book which embodies Che results ol years
of careful investigation and practical experience m a branch of law, or that
can be unhe.sitatingly appealed to as a standard authority This is what can bp
said of Mr. Sebastian's hook."

—

Soliritor.i' ,/nurnol.

Sebastian's Law of Trade Mark Registration under the Trade

Marks Act, 1905.—By Lewis Boyd Sebastian, Esq., Barrister-

at-Law. Royal 8vo. 1906. 7*. 6d.

" Mr. Sebastian has written a brief, though instructive. Introduction to the
Act of 1905, which has consolidated and amended the law relating to the Regis-
tration of Trade Marks, and his notes are clear and adequate."

—

Laiv Jonrnnl.

Sebastian's Digest of Cases of Trade Mark, Trade Name,
Trade Secret, Goodwill, &c,, decided in the Courts of the United

RiTigdom, India, tlie Colonies, and the United States of America.

By Lewis Boyd Sebastian. Esq., Barrister-at-Law. 8vo. 1879. \l.\s.

" WUl be of very trreat value to all practitioners who have to advise on matters
connerted with trade marks."

—

Snliritorn' Jnumnl.

TRADE UNIONS. — Assinder's Legal Position of Trade
Unions. By G. F. A&sindee, Esq., Barrister-at-Law. Demy
12mo. IPOo. Net, 2s. 6d.

" In this little work Mr. Assinder has with great clearness and ability sketched
the legal position of trade unions."

—

Law Jnurnnl.

Draper's Trade Unions and the Law,— By Warwick H. Deapee,

Esq., Barrister-at-Law. DemySvo. 1906. Net, Qd.

Pennant's Trade Unions and the Law.—By D. F. Pennant, Esq.,

Barrister-at-Law. Royal 12mi). 1905. 5s.
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TRAMAVAYS.— Robertson's Law of Tramways and Light Rail-

wayb in Great Britain (3rd Edition of Sutton's " Tramway Acts
of the United Kingdom ") : comprising the Statutes relating to Tram-
ways and Light Ilail\<ays in England and Scotland, with full

Notes ; the Tramways and Light Railways Rules ; the Regulations,
By-Laws and Memoranda issued by the Board of Trade ; the
Standing Orders of Parliament; the General Orders under the
Private Legislation Procedure (Scotland) Act, 1899 ; and Disser-
tations on Locus Standi and Rating. By G. Sttjaet Robeetson,
M.A., Esq., Barrister-at-Law. Royal 8vo. 1903. II. 5*.

TRANSVAAL.—The Statute Law of the Transvaal. Translated.
Royal 8vo. 1901. 21. 2s.

Transvaal Proclamations, 1900—1902. Revised. 1904. 8vo. II. 5s.

TRUSTEES (Corporate).—Allen's Law of Corporate Exe-

cutors and Trustees. By Eenest King Axlen, Esq., Barrister-

at-Law. Demy 8vo. 1906. 6s.

TRUSTS AND TRUSTEES.— Ellis' Trustee Acts, including
a Guide for Trustees to Investments. By Aethxte Lee Ellis, Esq.,

Barrister-at-Law. Sixth Edition. By L. W. Byene, Esq., Barrister-

at-Law. Roy. 12mo. 1903. t)«.

Godefroi's Law Relatmg to Trusts and Trustees.— By the late

HENiiY Godefeoi. of Liuciihi't- Inn. Esq.. Barrister-at-Law. Third
Ediiion. By Whitmoee L. Richaeds and James I. Stieling, Esqrs.,
Barristers-at-Law. Royal 8vo. 1907. *

II. 18s.

" There is the same scrupulous attention to every detail of trustees' riehts and
dutits, the tame ciliical analj-sis of all the nuances of trusts and other equitable
iiitf rests, the same careful comparison of all the decisions—sometimes apparently
eor.flieting—on the different branches of this complicated subject, which made
pievious editions so useful even to the expert."

—

Law Juumal.

UNITED STATES.—Stimson's Law of the Federal and State
Constitutions of the United States By Feedeeic Jesup Stimson,
Esq., Author of "American Statute Law," &c Royal 8vo. 1908.

Net, 15s.

VENDORS AND PURCHASERS.— Darts Vendors and
Pu rchasers.— A Treatise on the Law and Practice relating to Vendors
anu i'uichasers of Real Estate. By the late J. Henby Dakt, Esq.
Seventh Edition. By Benjamin L. Cheeey, one of the Editors of
" Prideaux's Precedents in Conveyancing," G. E. Tyeeell, Aethtje
Dickson and Isaac Maeshall, assisted by L. H. Elphinstone, Esqrs.,

Barristers-at-Law. 2 vols. Royal 8vo. 1905. 3^. 15s.

" There are traces throtighout the book of an unstinted expenditure of skill

and labour in the preparation of this editi< n which will maintain the position of
the book as the foremost authority."

—

Lnir Quarterly Review.
"The work remains a great conveyancing' classic."

—

Low Journal.
" To the young and to tht staid practitioner having any pretensions to con-

veyancing work, we unhesitatingly say, Procure a copy at once."

—

Lav Students'
Jovrnnl

" This work is a classic, and quite beyond our criticism. All we can do is to let

our readers know, and to advise them to put a copy on their shelves without
delay."

—

Law Notes.

Farrer^s Precedents of Conditions of Sale of Real Estate, Re-
versions, Policies, &c. ; with exhaustive Footnotes, Introductory
Chapters, and Appendices.—By Feedeeick Edwaed Faebee, Esq.,
Barrister-at-Law. Royal 8vo. 1902. 16s.

" Mr. Farrer has written a rare thing— a new book which will be of real value
in a conveyancer's library."

—

Law Jnnmal.
" The notes are essentially practical."— Law Tbnm.

Turners Dutiesot Solicitor to Client as to Sales, Purchases, and
Mortgages of Land.—Second Edition. By W. L. Haoon, Esq.,
Barrister-at-Law. Demy 8vo. 1893. 10s. 6d.
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VENDORS AND PURCHASERS -coniinued.
Webster's Law Relating to Particulars and Conditions of Sale
on a Sale of Land,—Third Editioa. By W. F. Webstee, Esq.,
Barrister-at-Law. Roy. Hvo. liiO?. \l.5s.

" Conveyancers will assuredly find this volume of much value."

—

Law Times..

WAR, DECLARATION OF. -Owen's Declaration of War.—
A Survey of the Position of Beilig'erents and Neutrals, with relative-

considerations of Shipping and Marine Insurance during War. By
Douglas Owen, Esq., Barrister-at- Law. Demy 8vo. 1889. II. li.

Owen's Maritime Warfare and Merchant Shipping,—A Summary
of the Rights of Capture at Sea Bv Douglas Owkn, Esq., Bar-
rister-at-Law. Demy 8vo. 1898. Net, 2s.

WATER.— Bartley's Metropolis Water Act, 1902,—By Douglas-
C. Baetley, Esq., Barrister- at-Law, Author of " Adulteration of
Food." Royal 12mo. 1903. 6«.

VAEIGHTS AND MEASURES.-Bousfield's Weights and
Measures Acts, 1878 to 1904. With the Board of Trade Regu-
lations and other Statutes relating thereto. By W. Eeic Bous-
FiELD, Esq., Barrister-at-Law, with a Preface by W. R. Bousfield,
Esq., K.C. Demy 8vo. 1907. 6s.

V\AILLS.—Theobald's Concise Treatise on the Law of Wills.

—

Seventh Edition. By H. S. Theobald, Esq., one of His Majesty's
Counsel. Royal 8vo. 1908. i;. I5s.

" Indispensable to the conveyancing practitioner."^iaw Times.
" Comprehensive thoug-n easy to use, and we advise aU conveyancers to get a

copy of it without loss of time."

—

Law Journal.
" Of great ability and value. It bears on every page traces of care and sound

judgment."

—

Solicitors' Journal.

Weaver's Precedents of Wills,—A Collection of Concise Precedent*
of Wills, with Introduction and Notes. Second Edition. By
Chaeles Weavee, B.A., Solicitor. Demy 8vo. 1904. 5s.

" The notes, like the forms, are clear and, so far as we have tested them, aocu—
rate . . . cannot fail to be of service to the young practitioner."—iaw Times.

V\^INDING UP.—Palmer's,— Fi^« "Company Law."
Pellerin,— J^ide "French Law."

AVORKMEN'S COMPENSATION. — Vide " Employers'
Liability."

Knowles' Law Relating to Compensation for Injuries to Work-
men,—Being an Exposition of the Workmen's Compensation Act,

1906, and of the Ca.se Law relevant thereto. Second Edition, including
the Workmen's Compensation Rules and Forms, 1907, annotated,
together with all the Treasury Regulations and Orders made under
the Act by the Home Office. Treasury, and Chief Registrar of

Friendly Societies. By C. M. Knowles, Esq., Barrister-at-Law.
Demy 8vo. 1907. Net, 8s.

" There is an excellent introduction, and the various sections of the Act are
fully annotated. The book is a timely one, and should be appreciated by both
branches of the legal professi m." — Z-aw Timr.s.

" Mr. Knowles has produced an able commentarj- on the Act."—Law Journal.
"The suVjject is treated in a .satisfactory way."

—

Solicitors' Journal.

Robertson and Glegg's Digest of Cases under the Workmen's
Compensation Acts. Royal 8vo. 1902. Net, 10.?.

V^RONGS.—Addison. Bigelow, Kenny, Pollock, Radcliffe and
Miles.— I'idc

'
' Torts.

'

'

YORKSHIRE REGISTRIES.— Haworth's Yorkshire Regis-
tries Acts, 1884 and 1885.—With Forms, Rules and Practical

Notes on the Registration of Documents. By Chaiiles J. Hawoeth,
Solicitor. Royal 12mo. 1907. Net, 5s.
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LAW QUARTERLY REVIEW.
EDITED BY

Sir FREDERICK POLLOCK, Bart., M.A., LL.D.,

Corpus Professor of Jurisprudence in the University of Oxford,

late Professor of Common Law in the Inns of Court.

Vols. I. to XXIII.; with GENERAL INDICES to Vols. I. to XX.

Royal 8vo. 1885—1907. Price, each, 12s., cloth lettered.

*^* Annual Subscription, net 13s. 6d., postage free.

Single numbers, 5s. each.

The objects of the Review include—
The discussion of current decisions of importance in the Courts of this

•country, and (so far as practicable) of the Colonies, the United States,

British India, and other British Possessions where the Common Law is

administered.

The consideration of topics of proposed legislation before Parliament.

The treatment of questions of immediate political and social interest in

their legal aspect.

Inquiries into the history and antiquities of our own and other systems

of law and legal institutions.

Endeavour is also made to take account of the legal science and legisla-

tion of Continental States in so far as they bear on general jurisprudence,

or may throw light by comparison upon problems of English or American

legislation.

The current legal literature of our own country receives careful atten-

tion ; and works of serious importance, both English and foreign, are

•occasionally discussed at length.

"The ' Law Quarterly Review ' utrpasges itself in this new number with its Notes of
Cases and Reviews of law books and its severely learned articles on the most technical

topics of law. Conveyancers will read it with guisto, and those who are interested in

'Maritime Salvage and Maritime Freight'—the title of an article by Mr. H. Birch
Sharpe. Those who wish to read of ' Modern Romau-Dutch Law ' may rejoice in the

reprinted introductory lecture of Dr. Bischopp delivered at the Inns of Court, and
lawyers who are enthusiasts in the antiquities of their profession may find much to their

liking in Mr. W. S. Holdsworth's article on ' The Legal Profession in the Fourteenth
-and Fifteenth Centuries.' "

—

Saturday Revieic, April 25, 1908.
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The Law Journal Eeports.
Edited by JOHN MEWS, Esq., Barrister-at-Law.

"All reports made by gentlemen of the Bar, and published on
their responsibility, are equally regular. There is no superiority
in the reports of the Council of Law Reporting. Counsel are as
much entitled to cite the one as the other."

The Master of the Rolls. Timex L. R., May 21, 1887.

Extract from Preface, to " Benjamin on Sales." oth Edition, 1906.

" The Editors wish to bear testimony to the sustained excellence of the Law Journal

Reports, which they have con.'sulted in all cases of difficulty, and upon which alone in

some instances the .statement of a ca.«f has been based. These Reports have been

especially valuable in disclosing the distinction between similar cases, or the particular

ground on which a decision was rested—matters which have been much facilitated by
the practice of setting out the pleadings at length. Reference to these Reports has

not unfrequently been the means of clearing up obscurities which the other Reports

had failed to dispel."

Advantages of Subscribing to these Reports

:

Referencesm
References to these Reports are to be found in the principal Law Text Books.

Sim§»licity of Arrangemontm
There is only One Volume in the year for each Division of the Courts. The
Law JouitNAL Reports and Statutes for each year may be conveniently bound in

three vols. The system of citation has not been materially altered for 79 years.

Early Publicationm
Under the New Management all important Cases are reported promptly.

Revision Ity Judgesm
Nearly all the Judges revise the reports of their judgments.

Digestm

Mews' Annual Digest of all Reported Decisions of the Superior Courts (issued

Quarterly, price I78>) is supplied to Subscribers at the reduced rate
of 6s. per annum.

Moderate Pricom
Annual Subscription, with the Statutes (officially printed by the King's Printers),

is only £3 : 4s. per annum ; or bound in 3 vols., half-i-alf, £3 : I9s.

Thin Paper Edition m

Forming One handy Volume per annum, £3 : 4s., or in half-calf,

£3 : 9s., or without the Statutes, £3, bound in half- calf, £3 : 5s*

Weelily Mewspa/$erm
Subt-cribfTs have the additional advantage of obtaining, for a further Subscrip-

tion of £ I per annum, the Law Journal Newspaper.

*j^* Remittances to be made payable to Stevens and Sons, Limited.

Publishing Office: 119 & 120, Chancery Lane, London.
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PRBPARINO FOR PUBLICATION.

Arnould on the Law of Marine Insurance.—Eighth Edition. By-
Edwaed Louis de Haet and Ralph Iliff Simey, Esqrs., Barristers-
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Beal's Cardinal Rules of Legal Interpretation.— Second Edition.
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Griffith, E.sq., Barrister-at-Law. [In preparation.)
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Edwaed A. Mitchell Innes, Esq., K.C. [Xearly ready.)

Magistrate's General Practice for 1909,—A Compendium of the
Law and Practice relating to Matters occupying the attention of

Courts of Summary .Jurisdiction. Rewritten and considerably
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Smith's Practical Exposition of the Principles of Equity,
illustrated by the Leading Decisions thereon. Fourth Edition. By H. ARTHUR
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