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rREFACE.

The present volume is the Fifth Edition of a portion

of the author's former "Treatise on the Law of

Partnership, including its application to Companies."

When that Treatise was first published, viz., in 1860,

the Law of Companies was being developed by legislative

enactment and judicial decision out of the Law of Partner-

ship ;
and it appeared to the author desirable to trace

that development, and to endeavour in one treatise to

investigate the Law of Partnership and to determine

the extent to which its principles were applicable to

Companies. But in the course of the last quarter of a

century Company Law has been developed to such an

extent as to justify, if not to require, separate ti-eatment
;

and with a view to convenience and expense, advantage

has been taken of the opportunity afforded by the

demand for a Fifth Edition, to divide the former treatise

into two parts, each of which shall be complete without

the other, viz., the Law of Partnership proper, and the

Law of Companies, in so far as it has any connection

with the former. This volume is devoted to the first of

these parts, viz., the Law of Partnership proper. The
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volume relating to Companies is in coui-se of preparation

and will be publisliecl shortly.

In arrangement, the order of treatment previously

adopted has been retained with the exceptions, that

the causes of dissolution, the right to retire, and the

right to expel, have been transferred to the Chapter on

Dissolution in Book IV. This modification will, it is

hoped, be considered an improvement.

Great pains have been taken to render this edition

deserving of the favoiu*able reception accorded to those

which have preceded it. Several very important cases,

and especially Kendall v. Hamilton, Scarf v. Jardine,

and The Yorkshire Banking Company v. Beatson, have

been decided since the publication of the last edition.

There has also appeared the Digest of the Law of

Partnership by Mr. Frederick Pollock, which is full of

observations of the greatest value; and the third edition

of which the author has constantlv consulted. In the

Appendix to it will be found the di-aft of a bill to

consolidate and amend the Law of Partnership. It

is much to be regretted that this branch of the law

should not be put into shape and codified by legislative

authority. Mr. Pollock's remarks on this subject in

the Preface to the 3rd and 4th editions of the Digest

deserve the serious attention of the Legislature. But

this is not the place to enlarge on the many advantages

which would accrue to this country if its laws were

gradually revised on the model of the Indian codes.
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The whole of tlie present treatise has once more been

carefully revised throughout ;
whatever is obsolete has

been omitted, or if retained as being still useful, has

been printed in small type. The author's increased

experience has suggested additions and alterations
;
and

many portions have been re-written and adapted to the

most recent decisions.

Notwithstanding, however, the labour bestowed upon

the work, and the anxiety of the author to render it

a trustworthy guide to the subject to which it relates,

the multiplicity and difficulty of the questions with

which he has had to deal are such, that he dare not

venture to hope that he has always avoided error, or

that his work is free from serious faults
;
and although

it has engaged his unremitting attention for more

than thirty years, he is painfully aware that it is even

now but an imperfect production.

The author's thanks are due to Mr. W. C. Gull and

Mr. W. B. Lindley, for their assistance in revising the

sheets, and to the former gentleman also for his

aid in preparing materials, in examining American

and Irish reports and authorities on doubtful points,

and for the preparation of the indexes.

Royal Courts of Justice,

1st March, 1888.
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ADDITIONS AND COEEECTIONS.

Page 17, note (m) See below, p. 38, note {d).

,, 34, line 4 See below, p. 38, note (d).

:; 37', note (2) }
See below, p. 38, note (r?).

,, 38, note (</) Badclcy v. Consolidated Bank, 34 Ch. D. 536, was reversed

on appeal (9tli Feb. 1888) W. N. 1888, p. 30, so far as the

Court below decided that the lender was liable for the

debts of the borrower. The advances were made to enable

the borrower, a railway contractor, to perform a contract

to make a railway ;
the advances were to be employed for

this puri)ose ; the benefit of the contract and the borrower's

plant, &c.
,
were assigned to the lender as a security for the

loan
; and the lender was empowered to take possession of

the plant, &c., and himself to complete the contract if

necessary. The borrower agreed to repay the advances
with interest at the end of six months after they were

made, and there was a proviso for redemption on such

repayment. The borrower .also agreed to pay the lender a

share of the profits arising from the contract with the

railway company when that contract should be completed,
and it was stipulated that in ascertaining those profits
the borrower should be allowed certain sums for himself.

There was a mass of correspondence relied upon for the

purpose of showing that the borrower and lender were

really partners, and Mr. Justice Stirling decided that the

correspondence showed that this really was the case. The
Court of Appeal differed from him on this point, and held
that the correspondence was consistent with the formal

securit}', and that the contract between the parties was

really what it purported to be, viz. a contract of loan upon
security. The Court of Appeal decided that, although the
case was not within § 1 of Bovill's Act, it came within
the princij)]es laid down in Cox v. Hickman and 3Iollwo

March tfc Co. v. Court of Wards. The statement in the
text on p. 34, lines 1 to 7, may, it is apprehended, be
now safely relied upon. The Court of Appeal confirmed
the decision in Badeley v. Consolidated Bank on the con-
struction put on § 5 of Bovill's Act : see p. 36, note (<),

and p. 37, note {a).

Compare the last case with Frowde v. Williams, 56
L. J., Q. B. 62, in which a would-be lender was held to be
a partner with the borrower.

,, 60, line 5 After (?i) add, "unless he and his co-tenants are under some

duty or obligation to others to repair" : see the authorities

in notes {m) and {n).

,, 78, note {h) Add Ex parte Coulson, 20 Q. B. D. 249.

,, 99, note {p) For 55 Geo. 3, c. 104, read c. 194.



ADDITIONS AND CORRECTIONS. lix

Page 126, note (g')"| See also Sim2}so}i's Claim, 36 Ch. D. 532, where a company
,, 138 J was held not liable on a promissory note given by its

general agent as security for a guarantee given by the

promissee for payment of goods ordered by the agent for

the company.

,, 141, note (I) BlacJcbiirn, Low dj Co. v. Vigors was reversed by the House
of Lords : see 12 App. Ca. 531.

., 143, note (<) Lacey v. ITiU, 4 Ch. D. 537, was affirmed by the House of

Lords under the name oi Read v. Bailey, 3 App. Ca. 94.

,, 163 See also Sawyer v. Goodivin, 36 L. J. Ch. 578, where a firm

was held liable for the fraudulent act of a partner who had
falsified an abstract of title for the purpose on concealing

prior incumbrances.

,, 180, 185 In Odell v. Cormack, 19 Q. B. D. 223, a bill di-avvn on Cormack
Brotherswas accepted by Carter for Margaret Cormack d- Self.

Carter was not a partner with her, and had no authority to

accept bills for her either in her own name or in the name
of the firm in which she carried on business, and she was
held not liable on the bill.

,, 191, note (y) See also Baroness TFcnlock v. Biver Dec Co., 36 Ch. D. 674,
which is under appeal.

,, 191, note {z) For Book IIL c. 3, § 1, read c. 6, § 3, p. 381 ct seq.

193, note
[k)'^

255, note (s)

256, notes (x)

and (c)

264
281

Kendall v. Hamilton, 4 App. Ca. 504, decided two points,

viz., 1, that ordinary partnership debts are not joint and
several

; 2, that a judgment by a joint creditor of a firm

against one partner in an action brought against him onlj',

discharges his co-partners, although the judgment is un-
satisfied and although the co-partners were unknown to the
creditor when he recovered judgment. This last rule,

although now settled to be law, rests on technical reason-

ing, and if not carefully limited in its application will lead

to unexpected and unjust results. In Gambefort v. Cliaj)-

man, 19 Q. B. D. 229, the rule was, however, extended

very considerably. Li that case the facts were as follows :

Wilson (t Chajjmam carried on business under the name of

Wilson (L- Co., and became indebted to the plaintiff for

goods sold and delivered. The x^laintiff only knew Wilson :

Chapman was a dormant partner. Wilson d; Chapman
dissolved partnership, but the plaintilf was ignorant of

this. After the dissolution the plaintiff drew a bill on
Wilson cfc Co. , and Wilson accepted it in that name. The
bill was given for the partnership debt, and was dis-

honoured. The plaiutiff' sued Wilson d; Co. on the bill

and obtained judgment against WilsoJi <t Co., but could

not get payment from Wilson. The plaintiff afterwards

sued Chapman for the goods ;
but it was held that the bill

having been given for the goods, and not as a collateral

security only (as to which, see p. 256, note (c), and p. 704,
notes {d) to (/«) ), the action on the bill was in substance

an action against Wilson for the goods, and that the judg-
ment against him, although unsatisfied, afforded Chapman
a good defence to the action against him. Observe that the

bill did not bind him, nor did the judgment. But quccre
whether Kendall v. Hamilton applies to such a case ?

264, notes Qj) ) If one only of several joint contractors is sued he can require
and (c) > the others to be made defendants : Pilley v. JRobtJison, 20

280, note (d) ) Q. B. D. 155.

267, notes (x) ) As to contracts with partners, which although joint in form,
and {y) > are in point of law joint and several owing to the separate

273, note (h) )
interests of the partners, see Palmer v. Mallet, 36 Ch. D.

411, a case of a contract by an assistant not to carry on
business without the consent of the partners.
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Page 347, note (a) The decision of the Court of Appeal in A.-G. v. Marqids of

Ailesbury, 16 Q. B. D. 408, was reversed by the Iluuse of

Lords, 12 App. Ca. 672, which restored the judgment of

the Divisional Court in 14 Q. B. D. 895. Matson v.

Swift, 8 Beav. 368, must be taken as now overruled : see

Lord Macnaghten's judgment, 12 App. Ca. 696.

362 (7) See a suggested form of order in Seton on Decrees 1214, n.

(ed. 4), referred to in Whdham v. Davcy, 30 Ch. D. 579.

,, 375, note (>/i) See Lloyd v. Dimmack, 7 Ch. D. 398, wliere Eaiielagh v.

Mayes was disapproved, and the Court declined to decree

specific performance of a covenant to indemnify with

lihei'ty to apply in the event of future breaches which

might or might not occur. Lloyd v. Dim mack is, how-

ever, not opposed to the statements in the text nor to the

Cises cited in p. 375, notes {h), (i) and (/). See the last

direction in the order, 7 Ch. D. 402.

,, 452, note [t) See also Deutsche Springstoff Actien Ocsdlscliaft v. Briscoe,
20 Q. B. D. 177.

^9^^'^J°J^'^' (*')]-

See below, p. 628, note {I).

A jirdgment against a married woman's separate estate is not
within § 4 (g-) : see Ex parte Coulson, 20 Q. B. D. 249,

Section 47 of the Bankruptcy Act, 1883, does not apply to

the administration by the Court in Bankruptcy of the
estate of a deceased insolvent under § 125 of that act : Ex
parte Official Receiver, re Gould, 19 Q. B. D. 92. Still

less does § 47 apply to ordinary adiuinistration actions in

the High Court. The Judicature Act, 1875, § 10, does not
render it so applicable. Similar observations apply to the

group of sections 43—48 of the Bankruptcy Act, 1883.

See the judgments in the same case.

"
^^^'

"°*^^ (^^ I See above, the note on Kendall v. Hamilton, on p. 193.
to [h). J

' ' ^

,, 722, note (e) See also p. 738, note [g).

626,



THE

LAAV OF PAETNERSHIP.

INTRODUCTORY.

1. Meaning of the icorci partncrslup.

To frame a definition of any legal term which shall be both Introductory.

positively and negativel}' accurate, is possible only to those Partnerships.

who having legislative authority, can adapt the law to their

own definition. Other persons have to take the law as they

find it; and rarely indeed is it in their power to frame any

definition to which exception may not justly be taken. All

that they can usefully attempt is to analj'se the meanings of

the words they use, and to take care not to employ the same

word in different senses, where so to do can possibly lead to

confusion.

Y/ithout attempting, then, to define the terms partners and

partnership, it will suffice to point out as accurately as possible

the leading ideas involved in those words. The terms in

question are evidentl}^ derived from to iiart, in the sense of to

divide amongst, or share, and this at once limits their ajjpli-

cation, although not very precisely : for persons may share

almost anything imaginable, and may do so either by agreement

amongst themselves or otherwise. But in order that persons

may be partners in the legal acceptation of the word, it is

requisite that they shall share something by virtue of an

agi-eement to that effect, and that that which they have agreed

to share shall be the profit arising from some predetermined

business engaged in for their common benefit. An agreement

that something shall be attempted with a view to gain, and

B



2 PARTNERSHIPS.

Introductory, that the gain shall be shared by the parties to the agreement,

is the grand characteristic of every partnership, and is the

leading feature of nearly every definition of the term (a).

Partnership, although often called a contract, is in truth the

result of a contract ;
the relation which subsists between per-

sons who have agreed to share the profits of some business

rather than the agreement to share such profits.

By some writers associations which have not gain for their

object are occasionally termed partnerships ;
and even in the

Companies act, 1862, partnerships having gain for their object

are referred to, and the reader is thereby led to suppose that

there may be partnerships of some other kind (6). But to use

the word partnershii) to denote a society not formed for gain

is to destroy the value of the word, and can lead only to con-

fusion (c). Nor is it consistent with modern usage. Lord

Hale and older writers use co-partnership in the sense of

co-ownership, but this is no longer customary ;
and as will be

shown hereafter, there are many important differences between

the two
(f?.).

Although for the reasons already stated the writer has not

attempted to give a definition of the term partnership, he

appends for the consideration of the reader the following

definitions taken from works of celebrity :
—

Civil Code of

New York.

Code civil.

Dixon.

Domat.

Partnersliip is the association of two or more persons for the pur-

pose of carrj'ing on business together, and dividing its profits between

them (e).

La societe est un contrat, par lequel deux on plusieurs personnes cou-

vienneut de mettre quelque cliose en commuu, dans la vue de partager le

benefice qui pourra en resulter (/ ).

A partnership is a voluntary imincorporated association of individuals

standing to one another in the relation of principals for carrying out a Joint

operation or undertaking for the purpose of joint profit (g).

La societe est une convention entre deux ou plusieurs personnes, par

laquelle ils mettent en commun entre eux ou tons leurs biens ou une partie,

ou quelij^ue commerce, quelque ouvrage, ou (pielque autre affaire, pour

(a) Mollwo, March, ct Co. v. Court (d) See infra, chap. 1, § 6.

of Wards, L. R. 4 P. C. 436
;
E. v.

Rohson, 16 Q. B. D. 137.

(6) See sec. 4 of the act.

(c) See as to clubs, infra, chap.

1, § 5.

(e) Civil Code of the State of New
York, § 1283.

(/) Code Civil, § 1832. f:

(g) Dixon's Law of Partnership, 1



DEFINITIONS.

partager tons ce qu'ils pourront avoir de gain ou souffrir de perte de ce Introductory.

qu'ils auront mis en societe (h).

Partnership is a contract of two or more competent persons to place Kent,

their money, effects, labour, and skill, or some or all of them, in lawful

commerce, or business, and to divide the profit and bear the loss in certain

proportions (i).

Partnership is the relation which subsists between persons who have Indiau Contract

agreed to combine their property, labour, or skill in some business, and to

share the jjrofits thereof between them
(Jc).

Partnershij) is the combination by two or more persons of capital, or Parsons,

labour, or skill, for the purpose of business for their common benefit (l).

Partnership is the relation which subsists between persons who have Pollock,

agreed to share the profits of a business carried on by all or any of them on

behalf of all of them (to).

Le contrat de societe est un contrat par lequel deux ou plusieurs per- Pothier (1.)

sonnes mettent, ou s'obligent de mettre, en commun quelque chose, pour
faire en commun un profit honnete, dont ils s'obligent reciproquement de se

rendre compte {n).

Societas est contractus de conferendis bona fide rebus ant operis, animo Pothier (2.)

lucri quod honestura sit ac licitum in commune faciendi (o).

Ein Vertrag dui'ch welchen mehrere Personen ihr Vermogen oder Prussian code.

Gewerbe oder auch ihr Arbeiten i;nd Bemiihungen ganz oder zum Theil

zur Erlangung eines gemeinschaftlichen Endzwecks vereinigen, wird ein

Gesellschaftsvertrag genannt (^).

Le contrat de societe se fait lorsque deux ou plusieurs personnes mettent Pnfendorf.

en commun leur argent, leurs biens, ou leur travail, a la charge de partager
entr'eux le gain et de supporter les pertes qui en arriveront, chacun a

proportion de ce qu'il coutribue du sien (q).

When two or more persons join money, or goods, or labour, or all of Eutherford.

these together, and agree to give each other a common claim upon such joint

stock, this is partnership (r).

Partnership, often called co-partnership, is usually defined to be a Story.

voluntary contract between two or more competent persons to place their

money, etfects, labour, and skill, or some or all of them, in lawful com-

merce or business, with the understanding that there shall be a communion
of the profits thereof between them (s).

Verbinden sich mehrere zur Erreichung eines ihnen gemeinschaftlichen Tliibaut.

(/i) Domat, les Lois Civiles, liv. i.

tit. 8, § 1.

(i) 3 Kent's Comni. 23.

(fe)
Indian Contract act, § 239.

{I) Parsons' Part. chap. 2, § 1. This

definition is inaccurate. The word
denotes a combination of persons, not

a combination of capital.

(m) Pollock's Digest of the law of

Partnership, § 4, ed. 3.

(?i) Pothier, Traite du Contrat de

Societe, § 1. There is a useful Eng-

lish edition of this work by 0. D.

Tudor, Esq.

(o) Pothier, Pand. lib. xvii. tit. 2,

§ 1, art. 1.

(2J) Allgem. Landsrecht fiir die

Preuss. Staat. th. i. tit. 3, § 169.

(q) Pufendorf, Le Droit de la

Nat. et des Gens, ed. Barbeyrac,
liv. V. chap. 8, § 1.

(r) Inst, of Nat. Law, bk. i. c. 13,

(a) Story on Partn. § 2.

B 2



PARTNERSHIPS.

Introductory. Endzwecks so wird diesz ein Gesellschaftsvertrag (societas, Mascopei,

Mafrenschaft) gennant. GescLieht diese Verbindung zu eigenniitzigen

Zwecken so nennt man sie societas quccstuaria, oder negotiatoria, sonst aber

non qucesticaria (t).

Vinnius. Societas est contractus, quo inter aliquos res aut operog communicantur,
lucri in commune faciendi gratia (u).

Voet. Societas est contractus jurisgentium, bonte fidei, consensu constans,

semper re lionesta, de lucri et damni communione (x).

Watson. Partnership is a voluntary contract betAveen two or more persons for

joining together their money, goods, labour, and skill, or either or all of

them, upon an agreement that the gain or loss shall be divided propor-

tionably between them, and having for its object the advancement and

protection of fair and open trade (y).

All the above definitions, however, -with the exception of

Mr. Dixon's, are, with reference to the law of England, too

wide
;
for the}' include not onl}^ partnerships in the proper

sense of the word, but also many corporations and companies

which differ from partnerships in several important respects,

and which it is better therefore not to denote by the same

word. Mr. Dixon's definition avoids this error, but the

relation of principals to which he refers is not altogether free

from objection (z).

If partnership is defined so widely as to include incorporated

and other companies partnerships must be subdivided into

(1) ordinary and (2) extraordinary partnerships as in the

Indian Contract act (a). But it is more in accordance with

ordinary usage to confine the word to unincorporated societies

not governed by any special statute or custom.

Corporations.

2. Distinction between partnerships, corporations, and

comjMuies.

A corporation is a fictitious person, created by special

authority (by the law of England by the Crown or by par-

(t) Thibaut, System des Pandek-

ten Rechts, § 467, edition 9. This

division of partnerships into part-

nerships having gain for their object,

and other partnerships, is noticed

by most German writers on the civil

law.

(li) Yinn. Inst. iii. 26.

(./')
Voet. Comm. ad Pand. lib.

xvii. tit. 2, Pro Socio, § 1.

{y) Watson, Partn.
j).

1. This

definition is copied by Gow in his

work on partnership.

(z) See the observations of the

Master of the Polls on the above

definitions in Pooley v. Driver, 5 Ch.

D, 471 et seq.

(a) See § 266.



CORPOEATIONS AND COMPANIES. i

liament), and endowed by that authority with a capacity to Introdpctory.

acquire rights and incur obligations, as a means to the end for

the attainment of which the corporation is created. A cor-

poration, it is true, consists of a number of individuals, but

the rights and obligations of these individuals are not the

rights and obligations of the fictitious person composed of

those individuals ; nor are the rights and obligations of the

body corporate exerciseable by or enforceable against the

individual members thereof, either jointly or separately, but

only collectively, as one fictitious whole. As the civilians

neatly express it—Si quid universitati dehetur singulis non

dehetur, nee quod debet universitas singidi debeiit. <

With partnerships the case is otherwise ; the members of

these do not form a collective whole, distinct from the individuals

composing it
;
nor are the}^ collectively endowed with any

capacity of acquiring rights or incurring obligations. The

rights and liabilities of a partnership are the rights and lia-

bilities of the partners, and are enforceable by and against them

individually : Si quid societati dehetur sinrjidis dehetur ct quod

debet societas singuli dehent (h).

The fundamental distinction between partnerships and unin- Companies,

corporated companies is, that a partnership consists of a few l- l^nincorpo-

individuals known to each other, bound together by ties of

friendship and mutual confidence, and who, therefore, are not

at liberty without the consent of all to retire from the firm and

substitute other persons in their places ; whilst a company
'

consists of a large number of individuals not necessarily nor

indeed usually acquainted with each other at all, so that it is a

matter of comparative indifference whether changes amongst
them are effected or not (c). Nearly all the differenceswhich exist

between ordinary partnerships and unincorporated comiDanies,

will be found traceable to the above distinction. Indeed it may be

said that the law of unincorporated companies is composed of

little else than the law of partnership modified and adapted to

the wants of a large and fluctuating number of members.

Incorporated companies are societies consisting usually of 2. Incorporated

companies.

(h) See Lloyd v. Loaring, 6 Ves, Q. B. D. 498.

773 ; Beaumont v. Meredith, 3 V. & (c) See per Jame.?, L.J., in Smith
B. 180 ; Byhope Coal Co. v. Foijer, 7 v. Anderson, 15 Ch. D. 273.



6 COMPANIES.

Iktrodtjctort. many jiersons, having transferable shares in a common fund,

but incorporated by Eoyal Charter or by Act of Parliament.

They are not pure partnershijis, for their members are re-

cognised as an aggregate body ; nor are they pure corporations,

for their members are more or less liable to contribute to the

debts of the collective whole. Incorporated companies are

intermediate between coiToorations known to the common law

and ordinary partnerships, and partake of the nature of botli ;

and the law relating to these companies depends as well on the

l^rinciples which govern ordinary partnerships, as on those

which are applicable to corporations strictly so called (d).

The present volume is confined to Partnerships in the

ordinary sense. Incorporated companies and companies which,

although unincorporated, consist of numerous members and

are governed by special statutes or by special customs, e.g.,

Cost Book Mining Companies, will be dealt with in another

volume.

(d) See the judgments in 5 Ch. maccntical Soc. v. The London and

431 and 732. As to when corpora- Provincial Supjjly Assoc, 5 Q. B. D.

tions are persons within the meaning 310, aff. 5 App. Ca. 857.

of acts of Parliament, see The Phar-

*:

It



CONTRACTS OF PARTNERSHIP.

BOOK I.

OF CONTRACTS OF PARTNEESHIP.

CHAPTER I.

THE NATURE OF THE CONTRACT DETERMINED.

PRELIMINARY OBSERVATIONS.

The basis of all partnerships is an agreement to share the Bk. I. Chap. 1.

profits arising from some business or undertaking. UsuaHy, Agreement to1,, •! , 1 • •
J. -J.! ill share profits tlie

but not necessarily, partners have a jomt capital or stock, b}'' essence of a part-

the employment of which the profits to be shared are expected ii^rship.

to arise
;
and in ordinary partnerships, but not in companies,

each partner usually takes an active part in the prosecution of

the partnership business. Nothing, perhaps, can be said to be

absolutely essential to the existence of a partnership except a

community of interest in profits resulting from an agreement

to share them. But, although this is so, the usual character-

istics of an ordinary partnership are a community of interest in

profits and losses, a community of interest in the caj)ital to be

employed, and a community of power in the management of

the business engaged in.

Profits (or net profits) are the excess of returns over Profits and
losses

advances ;
the excess of what is obtained over the cost of

obtaining it. Losses, on the other hand, are the excess of

advances over returns
;

the excess of the cost of obtaining

over what is obtained. Profits and net profits are for all legal
Gross profits.

Net iirotits.

purposes S3monymous expressions ;
but the returns themselves

are often called gross profits ;
hence it becomes necessary to

call profits net profits in order to avoid confusion. In the
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Sharing gross
returns.

Bk. I. Chap. 1.
present treatise, however, the word profits will be used in the

sense of net profits ;
and the expression gross profits will be

avoided as much as possible.

Persons who share both advances and returns, and also

persons who share the difference between them, whatever that

difference may be, necessarily share both profits and losses ;

profits, if the returns exceed the advances
; losses, if the

advances exceed the returns. But persons who share profits,

i.e., the excess of returns over advances, do not necessarily

share losses ;
for profits may be shared by those who make no

advances ;
and persons may stipulate for a division of gain, if

any, and yet some one or more of them may by agreement be

entitled to be indemnified against losses by the others ; so

that whilst all share profits, some only bear losses.

The actual or gross returns obtained by advances obviously

include profits if profits have been made. But those returns

do not include losses, if losses are incurred ; for losses are

the excess of the advances over the returns, and come out of

the advances, and not out of the returns. Hence persons who

share gross returns necessarily share profits, but the}' do not

hy sharing the retui'ns share losses, for these fall entirely on

those making the advances. Moreover, although a division

of gross returns is a division of profits, if there are any, it is

so only incidentally', and because such profits are included in

what is divided ;
it is not a division of profits as such ; and

under an agreement for a division of gross returns, whatever

is returned must be divided, whether there be profit or not.

On the other hand, if the persons sharing gross returns also

share the advances by means of which the returns are made,

there is necessaril}^ community both of profit and of loss ;

community of profit if the returns exceed the advances ;

communit}' of loss if the advances exceed the returns.

The above remarks have appeared necessary in order to

explain the reasons for the distinction made by English lawyers

between agreements to share profits (i.e., net profits and profits

as such) on the one hand, and agreements to share gross

returns (sometimes called gross profits) on the other : nud in

order to account for the rule that whilst an agreement to share

profits creates a partnership, an agreement to share gross

Distinctiou be-

tween sharing

profits and gi-oss

returns.
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returns does not. The reasonableness however of the above Ek. I. Chap. l.

distinction is very questionable, at least where there is any

community of capital or common stock
;
and the rule itself is

probably attributable less to the difference which exists between

net profits and gross returns than to the doctrine which so long
confused the whole law of partnership in this country, and ac-

cording to which all persons who shared profits incurred liability

as if they were really partners. When this doctrine was rife,

the distinction between sharing net profits and gross profits {i.e.,

returns) had considerable practical value
; but, as will be seen

hereafter, the doctrine in question is now wholly exploded, and

the distinction alluded to is of little importance.

The doctrine to which reference has been made renders it Qnasi-paitner-

necessar}^ to caution the reader against an ambiguity in the
^ '^^'

word partnership as used by English lawyers. Partnerships
are by them divided into partnerships (properly so called), and

partnerships as regards third persons, which are not in fact

partnerships at all, and should never be so styled. What is

called a partnership as regards third persons (gurtsi-partner-

ship), is nothing more than a number of persons, who, in con-

sequence of certain acts done by them, are held liable for

each other's conduct, as if they had entered into a contract

of partnership amongst themselves. What these acts are

will be considered hereafter; but the reader is requested to

bear in mind that for the present, partnerships properly
so called, and not <;M«si-partnerships, are intended to be

spoken of.

Having made these preliminary observations, it is proposed
to consider what agreements do, and what do not, result in a

partnership in the proper sense of the word.
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Ek. I. Chap. 1.

Sect. 1.

Agreements to

share x^roiits and
losses.

SECTION I.—OF TRUE PARTNERSHIPS.

1.—Partnership is the result of an agreement to share profits

and losses.

Whether an agreement creates a partnership or not depends

on the real intention of the parties to it (a). If the agreement

is not in writing the intention of the parties must be ascer-

tained from their words and conduct. If the agreement is in

writing, its true construction must he determined ; but, as will

be more full}'' shown in a subsequent chapter, even a written

contract may be departed from and modified by a new verbal

agreement between all the partners proved by conduct incon-

sistent with the written document {h).

But an agreement to share profits and losses, may be said to

be the type of a partnershij) contract. Whatever difference of

opinion there may be as to other matters, persons engaged in

any trade, business, or adventure upon the terms of sharing

the profits and losses arising therefrom, are necessarily to some

extent partners in that trade, business, or adventure
;
nor is

the writer aware of any case in which persons who have agreed

to share profits and losses have been held not to be partners (c).

But it does not follow that each of several persons who share

profits and losses has all the rights which partners usually

have. For example, a person may share profits and losses

and yet have no right actively to interfere with the manage-
ment of the business (d) ;

or he may have no such right to

dissolve as an ordinary partner has (e) ;
or he may have no right

(«) Mollico, March, cb Co. v. Court

of Wards, L. R. 4 P. C. 419
; Pooley

V. Driver, 5 Cli. D. 460
;

TFaUcer v.

Hirsch, 27 Ch. D. 460
;
Boss v. Par-

hjns, 20 Eq. 331, and other cases

cited infra, p. 13, note (r).

(h) Infra, Book III. c. 9.

(() In Mair v. Glennie, 4 M. & S.

240, the expression profit or loss

seems to liave l)een nsed for gross

returns. And in Gcddes v. Wallace,

2 Bligh, 270, the arrangement as to

profit and loss did not apply to the

person as to whom the question of

partnership or no partnership was

raised.

(d) As in Walker v. Hirsch, 27

Ch. D. 460.

(e) See as to this Moore v. Davis,

11 Ch. D. 261
; Paiosey v. Armstrong,

18 Ch. J), 698, in both of which the

right to dissolve was held to exist.

But qu. whether Pawsey v. Armstrong
did not go too far.
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to share tlie goodwill of the business on a dissolution
;
and other ^^- ^- <^''^r- 1-

^
. . .

Sect. 1.

instances of restricted rights may be suggested. What in any

given case the rights of a particular partner are depends on

the agreement into which he has entered
;
but unless the word

partner is to be deprived of all definite meaning its proper

application to persons who share profits and losses can hardly

be questioned (/).

Accordingly in Green v. Beesley (g), a partnership was held

to result from an agreement that the plaintiff should horse a

mail cart and be paid by the defendant 91. per mile per annum

for so doing, and that the plaintiff and the defendant should

share the expenses of repairing and replacing the carts and

the moneys received for the conveyance of parcels and the losses

occasioned by their loss or damage.

So in Brett v. Beckivith (h), a partnership was held to exist

between underwriters, one of whom had agreed to take a joint

share of the underwriting risks of the other, paying or receiving

sums according to the result of the accounts.

These authorities are sufficient to show that an agreement

to share profit and loss, is an agreement for a partnership,

although the words partners or partnership do not occur in

the agreement (?')•

Cases which present most difficulty are those in which Partnership not

persons agree to share profits and losses and at the same time

declare that they are not to be partners. The question then

arises, what do they really mean ? If they have in fact stipu-

lated for all the rights of partners, an agreement that they

shall not be partners is a useless protest against the conse-

quences of their real agreement (A'). But a clause negativing a

partnership may throw light on other clauses, and rebut infer-

ences which might be drawn from them alone. In practical

life such questions do not arise in any abstract form. Some

definite dispute has to be determined, e.g., liability to creditors

(/) See however the judgment of Ir. Com. L. Eep. 501.

Cotton, L.J., in Walker v. Hirsch, (k) See Ex
2^(t'>'te Delhasse, 7 Ch.

27 Ch. D. 460. D. 511
; Moore v. Davis, 11 Ch. D.

(g) 2 Bing. N. C. lOR. 261. See also Pooley v. Driver, 5

(//) 3 Jur. N. S. 31, in the Eolls. Ch. D. 460.

{{) See, too, Greenham v. Gray, 4
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Bk • I- C'l-'^P- ^ • or the right of one part}^ to the agreement to some particular
oCCt. 1 .

thing or to some particuhir relief as to which the agreement

itself is the true guide.

Agreements to

share profits

only.

Community of

profit as a test

of partnership.

2.—Partnersliip is prima facie the result of an agreement to

share profits, although nothing may he said about losses,

and although there may he no common stock.

Excej)t in cases speciall}' provided for hy statute, an agree-

ment to share profits, nothing being said about losses, amounts

prima facie to an agreement to share losses also (l) ;
for it is

but fair that the chance of gain and of loss should be taken hy
the same persons ;

and it is natural to suppose that such was

theii" intention if they have said nothing to the contrary (?n).

It follows from this, that where no statute interferes, an

agreement to share profits is prima facie an agreement for a

partnership ;
and accordingly it has been held, that unless an

intention to the contrary can be shown, persons engaged in

any business or adventure and sharing the profits derived from

it, are partners as regards that business or adventure (n).

Indeed, it has often been said, that community of profit is

the test of jiartnership (o). This, however, is not accurate.

Whether persons are reall}' partners or not is a question of

intention, to be decided by a consideration of the whole agree-

ment into which they have entered, and ought not to be made

to turn on one or two only of the clauses in it {p) A good

instance of this is afforded by the Irish case of Barklie v.

Scott (q). There a father paid a sum of money as his infant

son's share of the capital of a partnership, and it was agreed

(Z) Greenhavi v. Gray, 4 Ir. Com.

Law Rep. 501
; Dry v. Boswell, 1

Camp. 330 ; Heyhoe v. Burge, 9 C. B.

440, per Parke, B.

(m) Thisprima facie inference was

held to be excluded by the rules of

the building societies which were

considered in Brownlie v. Russell, 8

App. Ca. 235 and Tosh v. North

British Build. Soc, 11 App. Ca.

489.

(n) See Pooley v. Driver, 5 Ch. D.

458.

(o) Heyhoe v. Burge, 9 C. B. 446
;

Fox V. Clifton, 9 Bing. 115
; Ex

parte Langdale, 18 Ves. 300.

(j)) See ante, p. 10 and the cases

in the next note but one.

(q) 1 Huds. & Br. 83. Compare
Eeid's case, 24 Beav. 318, where the

father who had transferred shares

into his infant son's name was held

a contributory.
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that during the son's minority the profits should be accounted Bk- 1- Chap. l.

Sect. 1.

lor to the father
;

it was held that the father was not himself

a partner, that clearly not being the intention of the parties to

the agreement.

Other illustrations of the same principle are afforded by those Servants, &c.,

, . , , , , . T . . sharing profits,
cases m which managers and clerks are paid salaries propor-

tionate to the profits of the business in which they are emplo3^ed.

The act, 28 & 29 Vict. c. 8G, which will be noticed hereafter,

expressly provides for such cases as these ; but independently

of that act no partnership subsists between persons thus paid

and those who pay them, where it appears from the whole

agreement that a partnership was not intended (r). The obser-

vations on agreements to share profits and losses {ante, p. 10)

are applicable to agreements to share profits onl}' ;
but with

this difference, viz., that in the latter case it is easier than in

the former to come to the conclusion that a partnership was

not intended to be formed.

If the servant sharing profits has also an interest in the

partnership capital or stock, this additional circumstance goes

far to show that a partnership was, in fact, intended (s).

It is not, however, essential to the existence of a partner- Partnerships in

ship, that there shall be any joint capital or stock. If several

persons labour together for the sake of gain, and of dividing

that gain, tlie}^ will not be partners the less on account of their

labouring with their own tools. Thus in Fromont v. Coup- Fromont v. Coup-

land (t), two persons who horsed a coach and divided the profits

(?•)
Ex 2Mrte Tennant, 6 Ch. D. paid by a share of profits, was

303, where a father claimed to be a convicted of embezzlement, which

partner with his son ;
Eoss v. he conld not then have been if he

Parkyns, 20 Eq. 331
;
Eawlinson v. had been a partner. In Withington

Clarke, 15 M. & W. 292
;
Stocker v. v. Herring, 3 Moo. & P. 30, an agent

BrocUebank, 3 Mc. & G. 250
;
Shaw paid by a salary and a share in the

V. Gait, 16 Ir. C. L. 397
;

Bad- profits was thought to be a partner,

cliffe V. Rushworth, 33 Beav. 484, but the question was not decided,

where there was a holding out and
(s) See Beid v. Holinshead, 4 B.

a deed executed \iy the alleged & C. 867
;
Ex parte Chuck, 8 Bing.

partners, in which they were de- 469
; Gil})in v. Enderby, 5 B. & A.

scribed as carrying on business 954.

together. See also, Geddes v. Wal-
(f)

2 Bing. 170. See, too, Love-

lace, 2 Bligh, 270. In B. v. Mac- grove v. Nelson, 3 M. & K. 1.

donald, 7 Jur. N. S. 1127, a servant,
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French v. Sty

ring.

Bk. I. Chap. 1. -were held to be partners, although each found his own horses,
Sect. 1.

 and the other had no property in them.

So, in French v. Styring (»), where two co-owners of a race-

horse agreed to share its winnings and the expenses of its

keep, although there was some doubt as to whether they were

partners or not, the Court had no hesitation in admitting that

they might have been partners in the profits although not in

the horse itself (x) .

The ordinary agreement between publishers and authors, to

the effect that the author shall contribute the manuscript, and

the publisher shall, in the first instance, defray the expenses

of publication, and repay himself out of the proceeds of the

sale of the work, and that then the profits shall be divided,

furnishes another instance of a partnership confined to profits

only (y)'

Again, it frequently happens that one person has property

and another skill, and that they agree that the latter shall have

the control of the property for the benefit of both, and that the

profits shall be divided. In such cases it may be difficult to

say whether a partnership is or is not created. In Stocker v.

BrocJdehank (z), it is clear that no partnership was intended and

none was created ;
in the Irish case of Greenliam v. Gray (a),

it was thought that the whole agreement could only receive

a reasonable construction by holding a partnership to exist,

and a partnership was held to exist accordingly, although the

(n) 2 C. B. N. S. 357 ;
noticed

ai,'ain infra, p. 18.

(x) See also Steel v. Lester, 3 C.

P. D. 126. The dictum in Sijcrs v.

Sijers, 1 App. Ca. 181, to tlie eflfect

tliat a partnership in profits is a

partnersliip in the assets by which

they are made is Ly no means

universally true. See infra note (b).

(?/)
See Gardiner v. Childs, 8 C.

& P. 345
;
Reade v. Bentley, 3 K. &

J. 271, and 4 ib. 656
;

Wilson v.

Whitehead, 10 M. & W. 503 ; Gale

V. Leckie, 2 Stark. 107 ;
VenaUes

V. Wood, 3 Ross L. C. on Com. Law,
529. This last case is an authority

for the proposition that authors

and publishers are not partners at

all, and qu. whether this is not the

correct doctrine ?

(z) 3 Mc. & G. 250. The ser\'ant

claimed a ri"ht to take an active

part in the management of the busi-

ness. So in Walker v. Hirsch, 27

Ch. D. 460. In Pawsey v. Arm-

strong, 18 Ch. D. 698, the clerk

shared losses as well as profits, but

qurnre whether he was entitled to all

he got.

(a) 4 Ir. Com. L. Eep. 501. The
real truth here seems to have been

that the plaintiff intended to create

a partnership, whilst the defendant

did not.
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mills, and machinery, and buildings, by means of which the Bk. I. Chap. l.

, . . Ill 1
Sect. 1.

busmess was carried on, clearly belonged to one partner

only.

Other instances of partnership in profits, although there is

no community of interest in the capital or stock producing

them, will be noticed when the subject of partnership property
is examined (b).

3.—Partnership is prima facie the result of an agreement to

share profits, although community of loss is stipulated

against.

Persons who agree to share the profits of an adventure in Sharing profits

which they engage, are prima facie partners, although they
^'* '^'^* '^^^^^'

stipulate that they will not be liable for losses beyond the

sums they engage to subscribe (c).

The inference that Avhere there is community of profit there Stipulations

is a partnership is so strong that, even if community of loss
nfu"ity oflass.

be expressly stipulated against, partnership may nevertheless

subsist. In Coope v. Eyre (d), Lord Loughborough is reported

to have said,
" Li order to constitute a partnership, com-

munion of profits and loss is essential." But there is nothing
to prevent one or more partners from agreeing to indemnify
the others against loss, or to prevent full effect from being

given to a contract of partnership containing such a clause of

indemnity (e).

The true effect of such a complex agreement would, it is Contracts of

apprehended, be to entitle each of the partners to a share of ^JhSra'S's
the excess of the returns over the advances, while some of the '^{ partnership

without com 111 u-

partners would be entitled to be indemnified by the others for "ity of loss.

all losses beyond the advances. If this were not the result of

the agreement, and if the persons indemnified were indemni-

fied not only against losses beyond the advances, but also

(/*)
In Meyer v. SJiaiye, 5 Taunt. (c) Broxni v. Tcqmott, G M. & ^Y.

74, the distinction between an in- 119.

terest in profits and an interest in (d) 1 H. Blacks. 48.

the goods by the sale of which those (e) See Bond v. Fittard, 3 M. &

profits were to be produced was held W. 357 ; Geddes v. Wallace, 2 Bligh,

to 1)6 clear and manifest. See, too, 270.

8viith v. Watson, 2 B. & C. 401.
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Bk. I. Chap. 1. fVEfainst tlie loss of the advances themselves, the contract would
Sect. 1.

'^
„ ,

. -
,

lose its character of a contract of partnership, and become a

contract of loan (/).

Usurious loans Whilst the laws against usury were in force, a tendency was

partnerships.
sometimes manifested to treat what was in truth a loan at

usurious interest and therefore illegal, as a contract of j)art-

nership and therefore legal (g). This view of the transaction

had the merit of apparently holding the parties to their bar-

gain ;
but in truth the bargain to which they were held was

very different from that which they themselves had contem-

plated ;
and by treating such transactions as partnerships and

not as loans an amount of confusion was introduced into this

branch of the law which even the repeal of the usury laws

failed to remove. The leading cases on this subject are Gilpin

V. Enderhy (Ji) and Fereday v. IIordern{i). They decided that

a loan of money on the terms that the lender should share the

profits of the borrower rendered the lender liable to third

j)ersons, as if he were a partner with the borrower ;
and that

by reason of such risk the loan was not usurious. The judg-

ments in these cases show that the borrower and lender were

regarded by the court as partners inter so.

These cases, however, cannot now be relied upon ; for, as

will be seen hereafter, the mere fact that a lender of money
shares profits with the borrower will not make the lender

liable as a partner ;
and as between the borrower and the

lender the question of partnership or no partnership turns on

the real agreement between them (/i).

Dormant At the same time even now a person who is really a partner
par nets.

although dormant {i.e., a partner taking no part in the manage-
ment of the partnership) will be treated as such, although he

may have endeavoured to conceal his true character under the

cloak of being a mere lender of money (l). Whether a person

(/) See Pothier, Contrat tie So- {h) 5 B. & A. 954.

ciete, §§21 & 22. Compare Pooley {{) Jac. 144
;

see also Ex parte

v. Driver, 5 Ch. D. 458, noticed Briggs and Ex parte Notleij, 3 D. &

infra, § 2. Ch. 367.

{rj)
See Bloxham v. Pdl, cited 2

(/;) See the cases of servants

Wm. Blacks. 999
;

and compare sharing profits, ante, pp. 12, 13.

Morse v. Wilson, 4 T. R. 353, and {!) See Pooley v. Driver, 5 Ch. D.

7 Byth. Conv. p. 103, edit. 2. 458, noticed infra, § 2.
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advancing money and sharing profits is a creditor or a dormant ^k. I. Chap, l
Sect. 1.

partner is often a very difficult matter to determine, and can

only be decided by a careful study of the whole agreement

between the borrower and the lender, and especially by exa-

mining what rights are conferred on or taken from the person

making the advance. The right of a lender is to be repaid his

money with such interest or share of profits as he may have

stipulated for
;
and his right to a share of profits involves a

right to an account and to see the books of the borrower,

unless such right is expressly excluded by agreement. If

however a lender stipulates for more than this {e.g., for a right

to control the business or the employment of the assets, or to

wind up the business) or if his advance is risked in the business,

or forms part of his capital in it, he ceases to be a mere lender

and becomes in effect a dormant partner. In illustration of

these remarks, reference may be made to Mollwo March cO Co. Mollwo March

V. Court of Wards (m) on the one hand, and Pooley v. Driver (n) ^f -wards,

on the other (o). In both there was an advance of money and Pooley t?. Driver,

a stipulation for a share of profits ;
and in both the lender had

unusual powers ;
but in the former case the court came to the

conclusion that a loan on security was all that was really

intended
;
whilst in the latter the Court considered that the

lender was really a dormant partner, although he had done his

best to avoid the liabilities incident to that position.

4.—Partnersliip is not the result of an agreement to share

gross returns.

Although, as has been already pointed out, those who share Sharing gross

gross returns share profits, if any there be, for gross returns

include profits, and although at common law an agreement to

share profits is 'prima facie an agreement for a partnership, yet

it has long been held that a partnership is not the result of an

agreement to share gross returns {p).

If several persons make advances for a common object and

agree to share the gross returns in proportion to their advances,

()r) L. R. 4 P. C. 419. length hereafter, in § 2.

(?i) 5 Ch. D. 458. {p) See the preliminary remarks,

(o) They are referred to more at ante, pp. 8, 9.
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Sect. 1.

Gibson v.

Lupton.

Co-owners

s]iaring gross
returns.

French v.

Styring.

Wages payable

by a share of

produce.

CONTRACTS OF PARTNERSHIP.

this does not create such a community of interest in i^rofit or

loss as to make such persons partners. Thus, in Gibson \.

Lupton (q), where two persons joined in the purchase of wheat

with the intention of paying for it and dividing it equally, it

was held that they were not partners. So, if two workmen

agree to divide their wages, that, j)er se, does not make them

partners (r). But the strongest illustrations of this doctrine

are afforded hy those cases in which co-owners of chattels

divide the earnings of the chattel. The distinction between

co-ow^ners and co-partners will be noticed hereafter, but as an

instance in which co-owners have been held not to be partners,

although they agreed to divide the returns obtained by the use

or employment of the thing owned, reference may be made to

French v. Styring (s). There the plaintiff and defendant were

entitled in common to a race-horse. It was agreed, that the

plaintiff should keep, train, and have the management of the

horse, that thirty-five shillings a week should be allowed for

the expenses of his keej), that the plaintiff should pay the

expenses of entering the horse and convejdng him to the

different races, and that one-half of the horse's keep and other

expenses and his winnings should be equally divided between

the plaintiff and the defendant. This agreement was held not

to create a partnership. It was no more a partnership than

if two tenants in common of a house had agreed that one of

them should have the general management and provide funds

for necessary repairs, so as to render the house fit for the habi-

tation of a tenant, and that the net rent should be divided

amongst them equally (i)-

So where two persons were respectively lessee and manager
of a theatre, and they shared the gross receij)ts equally, the

manager paying the expenses out of his share, it was held that

no partnership subsisted between them ((/).

Again, in whaling voyages the sailors are usually paid a

(g) 9 Biiig. 297. See further, as

to joint purchasers, Coope v. Eyre, 1

H. Blacks. 37 ; and Hoare v. Dawes,

1 Doug. 371, and 2)osf, § 6.

(r) See FincMe v. Stacexj, Select

Ca. in Ch. 9.

(s) 2 C. B. N. S. 357.

{t) See the judgment of Willes,

J., 2 C. B. N. S. 366.

(m) Lyon v. Knowles, 3 B. & S.

556.
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certain proportion of the produce of tlie oil obtained, but even Bk. I. Chap. i.

before the act of 28 & 29 Vict. c. 86, they were not therefore ^^^-^

partners, either with each other or with their emploj'ers (x).

In such cases as this partnership was clearly not intended;
and even when persons who shared profits were held to incur

liabilities as if they were partners, it was held that persons
who merely divided gross returns, did not incur any such

liabilities
(,?/)

. Afortioriit wa.s impossible to regard them as

partners inter se. The act of 28 & 29 Vict. c. 86, which will

be noticed hereafter, renders this even clearer than before.

^'—Partnership is not the result of an agreement ivhich is not

concluded.

In order that partnership may result from any agreement, it Unconcluded

is necessary that the parties to the agreement shall have
''^^®®'^®" ''•

mutually assented to the same propositions ; otherwise there is

no contract at all, but merely a treaty from which each party
is at liberty to retire. If, therefore, A. proposes to B. that a

partnership shall be formed between them on certain terms,
and B. either does not accept the proposal or accepts it on

other terms than those oifered, A. and B. are not yet agreed
and no partnership subsists between them. Nor is B. bound

by his qualified acceptance ;
for that is merely a counter offer

on his part which he is at liberty to retract until A. has assented

to all its terms without qualification.

There are many decisions illustrating these principles, but

they relate more particularly to agreements to take shares in

companies, and it is unnecessary to consider them here (z).

(.?;)
Mair v. Glennie, 4 M. & S.

240 ; JVilkinson v. Frazier, 4 Esp.

182
;
and see Perrott v. Bryant, 2

y. & C. Ex. 61. See also Stavers v.

Curling, 3 Bing. N. C. 355, Avhere

the captain was to be paid a sum

equal to 12 per cent, on the net pro-

ceeds, after deducting certain ex-

penses. He brought an action for

wbat was due to him, and reco-

vered, but no question of partner-

ship arose. Some of tlie customs
established amongst whalers will be
found in Fennings v. Grenville, 1

Taunt. 241, where it was held that

one of two tenants in common of a

whale could not maintain trover

against his co-tenant for half of the

blubber, &c., yielded by the whale.

{y) ^ost, § 2.

(z) See the
^
next page. In

McClcan v, Kennard, 9 Ch. 33(5

C 2
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Bk. I. Chap. 1.

Sect. 1.
Cases in which there is no contract, because there has never

been a mutual assent to the same terms, must not be con-

founded with cases in which a valid contract has been entered

into, but which, being conditional, and not having been per-

formed on the one part, is not binding on the other. These

will be considered hereafter.

6.—PartnersMp is not the result of an agreement to share inofits

so long as anything remains to he done before the right to

share them accrues.

Contemplated
It is important to distinguish between actual and contem-

PAi-tueiships. plated partnerships. Persons who are only contemplating a

future partnership, or who have only entered into an agree-

ment that they will at some future time become partners, can-

not be considered as partners befoi-e the arrival of the time

agreed upon (a). It is not always easy to determine whether

an agreement amounts to a contract of partnership or only to

an agreement for a future partnership. The test, however, is

to ascertain from the terms of the agreement itself whether any

time has to elapse or any act remains to be done before the

right to share profits accrues
;
for if there is, the parties will

not be partners until such time has elapsed or act has been

performed (h).

The general principle that so long as an agreement to form

a partnership is executor}^, no partnership is formed, applies

as well to ordinary partnerships as to projected companies,

and it will be useful to consider it with reference to each in

turn.

(rt) Application of the principle to ordinary partnerships.

Option to be- It is not unusual for a person who contemplates joining
a pai ner.

j^j-^Q^j^gj. jj^ busincss to agree that such business shall be carried

on upon certain terms not themselves creating a partnership,

an agreement to become partners

with executors was held to create a

partnership with tho.?e only who

proved.

(a) Per Parke, J., in Dickinson v.

Valpij, 10 B. & C. 141, 2.

(b) See in addition to the cases

cited below Drennen v. London Ass.

Co., 6 Davis Sup. Ct. Eep. 25
;

Osborne v. JiiUion, 3 Drew, 596,
where the partnership (?) depended
on the result of experiments.

I
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and to stipulate for an option to become a partner either at a '^^- I- Chap. l.

•n • , 1 •
1 • Sect. 1.

specified time, or at any tnne the person having the option may
choose. Such agreements, if bond fide, and not mere colour-

able schemes for creating a partnership, and at the same time

concealing it (c), do not create a partnership until the person

having the option has exercised it, and elected to become a

partner.

A strong illustration of this is afforded by Ex imrte Davis (d),

where a creditor had a right to nominate himself as a partner

with his debtor but had not exercised the right.

Again, in Gohriel v. Evill (e), it was agreed between the Gabriel v. Evill.

defendant and two others that the defendant should enter into

partnership with them, and bring in 1000?. in cash, and 1000/.

in goods, and that the partnership should date retrospectivel}'-

from the 1st of January : but the defendant reserved to himself

the option of determining at any time within twelve months

from that day whether he would become a partner or not.

The defendant advanced the 2000/., and several other acts were

done in execution of the agreement ;
but within the twelve

months the defendant declared his option not to become a

partner, and it was held that he never did in fact become one,

and that he had not incurred any liability as if he had (/).

In Price v. Groom (g), a debtor's business was carried on by Price v. Groom,

him under an inspectorship deed, which authorised the trustees

to carry on the business themselves, and to take the j)rofits, if

they chose. Their interest in the profits, however, did not

commence until the debtor's interest determined
; and it was

held that whilst he carried on the business there was no part-

(c) See Courtenay v. JFagstaff, 16 turned on the same agreement. See,

C. B. N. S. 110. also. Be Hall, 15 Ir. Ch. 287, a

(d) 4 De G. J. & Sm. 523. The similar case.

agreement was in the form of a bond, (/) Compare this case with Jef-

and was, as Lord Westbury re- fenjs v. Smith, 3 Russ. 158. There

marked,
" an ingenious piece of A. agreed to purchase B.'s share in

mechanism." Such an agreement, a firm
; A. acted and was treated as

however, cannot be relied upon as a partner by the other members, but

atfording protection against third afterwards rescinded the contract

parties. Avith B. : it was held that a partner-

(e) 9 M. & W. 297, and Car. & ship nevertheless subsisted between

Marsh. 358. See, too, Ex parte Tur- A. and B.'s co-partners.

quand, 2 M. D. & D. 339, which (j/)
2 Ex. 542.
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Bk. I. Chap. 1.
nersliip between liira and them, tlie}^ and he not being entitled

Sect. 1.

to the profits at the same tnne.

Share not yet In Howell V. BrocUe (h), the defendant, intending to become

a partner in a scheme for making and letting out a market-

place, advanced considerable sums of money, and ultimately,

on the completion of the market, took one-seventh share in it.

It was sought to make him liable for the expense of erecting

the market, on the ground that he was a partner with those by

whom the plaintiff had been employed ;
but the Court held

that there was no partnership between them and the defendant

until the share was taken by him.

Share of profits In Burnell \. Hunt (i), an agreement was come to between

of salary.
A. and B. that A. should take premises and purchase machi-

nery and materials to carry on the business of a silk lace-

maker, and that B. should manage the business and receive

half the profits as soon as any accrued, and should, in the

meantime, be paid 2L a week. It was held that so long as

the 21. per week continued payable, there was no partner-

ship (k) .

Partnership Persons wlio agree to become partners may be partners

drawn up. although they contemplate signing a formal partnership deed

and never sign it (I). But if they are not to be partners until

they sign formal articles of partnership, and if they do not so

act as to waive the performance of such condition, they will

not be partners until it has been performed. \Yhere, however,

two persons agreed to become partners from a subsequent day,

upon certain terms to be embodied in a deed to be executed

on that day : it was held that the partnership began on the

day mentioned, although the deed was not executed until

afterwards, and although alterations were made in it imme-

diately before its execution (??«). In this case, however, the

(h) 6 Bing, N. C. 44. (/) As in Sijers v. Syers, 1 App.

(i) 5 Jur. 650, Q. B. Tlie real Ca. 174.

point here was wlietlier B. had anj' (m) Battley v. Lewis, 1 Man. &
interest in the goods, which he Gr. 155

;
and see JVilson v. Leiois, 2

clearly had not, and would not have ib. 197. Compare Ellis v. TFard, 21

had even if there had been profits to W. R. 100, where the intended part-

divide, ners quarrelled before they signed

{k) See, too, Ex parte Hickin, 3 the deed.

De G. & S. 662.
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T^arties did in fact commence business as partners on the day '^^- 1- Cbap. i.

Sect. 1.

named, and it was wholly immaterial (as regarded the question

before the Court) what the terms of the partnership were.

(b) Application of the principle to Promoters of companies.

Promoters of companies are not partners ; they are, it is Promoters of

,,.,. , companies not

true, engaged in a common object, and that object is ultimately partners.

to share profits ;
but their immediate object is the formation

of a compan^^, and they are only in the position of persons

who intend to become partners after the company is formed.

It was indeed said, in Holmes v. Higgins (n), that the projectors Observations

of a railway were partners, they being associated for the pur- Higgins ; and

pose of procuring the act of Parliament necessary to form the
J'JJ^].^^^'

^^"^^•

company and subscribing money for that purpose ; and, in

Lucas y. Beach (o), the Court held that persons associated for

the purpose of passing a turnpike act, and who had subscribed

for shares in the proposed road, were partners. But in each

of these cases the real question was, whether the plaintiff was

entitled to recover from the defendants by virtue of any inijjlied

contract, any remuneration for services rendered by him for

the joint benefit of himself and them. It was held that he was

not ;
and if the Court had likened the case to one of partner-

ship, instead of saying that the plaintiff and the defendants

were partners, there would be no room for criticism. As it is,

however, the cases are apt to be considered, and are sometimes

cited, as authorities for the proposition that persons engaged

in passing through Parliament, bills to authorise the establish-

ment of a company, are partners. In Lucas v. Beach it was

asked in argument, "What is there to prevent a number of

individuals from entering into a partnership with the limited

object, in the first instance, of procuring an act of Parliament,

and with an ulterior object in view when the act has passed ?
"

(_/))

The answer is, that to call persons so associated partners is to

ignore the difference between a contract of partnership and

an agreement to enter into such a contract, to confound an

agreement with its result, and to hold persons to be partners

()()
1 B. & C. 74. similar case.

(o) 1 Man. & Gr. 417. Barnctt v. {p) See, too, per Lord Brougham

Lambert, 15 M. & W. 489, was a in Ilutton v. Upfill, 2 H. L. C. G91.
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Later author!

ties.

Bk. I. Chap. 1.
although they have not yet acquired any right to share profits.

It cannot be contended that the right to share profits would,

under such an agreement as is supposed, accrue before the

passing of the act, and if not, how can the parties to such an

agreement be partners at an earlier period ?

For these reasons it is conceived that Holmes v. Iliggins and

Lucas V. Beach cannot be relied upon as authorities on the

question of partnership or no partnership (q). Nor are they

on this point reconcilable with later decisions. In Reynell v.

Lewis (r), and Wyld v. Hojikins (r), in which the question was

much discussed, it was held that no partnership subsisted

between persons who had subscribed for the purposes of form-

ing a railway company and of i^rocuring the necessary act of

Parliament; and this, which is the correct doctrine, was also

distinctly stated by Lord Cranworth, in Capper's case (s), and

has been recognised on many other occasions (t).

Subscribers to It is a necessary result of the principles established above
inchoate com- ,t, •iipii f c • • •

,

panics not part-
"^^^^ persous associated lor the purpose oi lormmg a jomt-

'^'^''®* stock company are not partners (ii). They clearl}' are not

partners in the company to be formed
;
and for reasons already

given they cannot be considered as members of a j^artnership

formed to start the company.

It also follows from the same j)rinciples, that if persons enter

into an agreement to take shares in a company formed for

certain purposes and upon certain conditions, those persons

are not bound to take shares in a company formed for different

purposes or upon other conditions
;
and are not jDartners m

such a company, unless they have accepted shares therein and

Conditional

contract.

(q) They are autliorities for the

point actually decided, viz., that a

person doing work for the joint

benefit of himself and others, cannot

recover compensation from them by
virtue of any imidied promise to pay
him.

(r) 15 M. & W. 517.

(s) 1 Sim. N. S. 178.

{t) e. g. Batard v. Hawes, and

Baiard v. Dowjlas, 2 E. & B. 287
;

Walstab v. Spottiairoode, 15 M. &
W. 50]

;
Forrester v. Bell, 10 Ir.

LaAV E. 555
;
Hutton v. Thoriqjson,

3 H. L. C. 161
; Bright v. Hutton,

3 H. L. C 368 ; Hamilton v. Smith,
5 Jur. N. S. 32

; Norris v. Cottle,

2 H. L. C. 647 ; Besley's case, 3 Mac.

6 G. 287 ; Tanner's case, 5 De G. &
S. 182.

(») TVood V. Argyll, 6 Man. & Gr.

928
; Hamilton v. Smith, 5 Jur.

N. S. 32
; Hutton v, Thomjison, 3

H. L. C. 161
; Bright v. Hutton, ib.

368.
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precluded themselves from obiecting to the variation of their ^k. I, Chap. i.

AIT 1- ,. . Sect. 2.

agreement. A leadmg case on this subject is Fox v. Cl'if-

ton {x), which, with other cases of the same class, will be

found in the volume relating to companies and contributories.

SECTION II.—OF QUASI-PARTNERSHIPS.

Having now examined the nature of those agreements which Quasi-partner-

are, properly speaking, contracts of partnership, it is necessary
^^'^^'

to advert to the doctrines by virtue of which persons who are

not partners at all, are nevertheless made subject to liabilities

as if they were partners. In other words, it is necessary to

explain what it is that creates a gwasi-partnership, or, as it is

usually called, a partnership as regards third persons. This

will involve an examination of the liability which a person
incurs :

1. By sharing profits.

2. By holding himself out as a partner.

1. By sharing iirofits.

In the year 1775, De Gre}', C.J., laid down the proposition

in Grace v. Smith {y), that "
every man who has a share of the

profits of a trade, ought also to bear his share of the loss."

Eighteen years afterwards, viz., in 1793, this doctrine was

discussed and approved in the celebrated case of Waugh v.

Carver (z) ;
and ever since that time until 1860 it was con-

sidered as clearly established, that by the law of England, all

persons who shared the profits of a business incurred the

liabilities of partners therein, although no partnership between

themselves might have been contemplated. Subtle distinc-

tions were drawn between sharing net profits and gross returns ;

and between sharing net profits and payments varying witli

them
;
but it was taken for granted, both by judges and text-

(x) 6 Bing. 776. (y) 2 Wm. Blacks. 998.

(;^)
2 H. Blacks. 235.
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Bk. I. Chap. 1, writers, that where there was uo statutory' enactment to the
Sect. 2.—

contrar}', if net profits were shared, it necessarily followed that

liahilities were incurred. Moreover, there were many persons

of ability who maintained that this rule was based upon prin-

ciples which were satisfactory and morally just. Other persons,

however, took a different view of the propriety of the rule (a),

and were unable to understand why a person lending money at

a fixed rate of interest should be treated as a creditor, and be

exposed to no risk beyond the loss of his advance
; whilst a

person lending money at a rate of interest fluctuating with,

and payable out of, the profits of the borrower should be

treated as a partner, and be exposed, not only to the loss of

his money, but also to the loss of whatever else he might have

in the world. In the first edition of this work the writer ex-

pressed a hope that the rule in question would ere long cease

to exist
;
and he ventured to characterise it as arbitrary, un-

just, and as productive of the greatest confusion. Since those

words were written the whole subject has been thoroughly dis-

cussed, both in the highest court of appeal (/>), and in Parlia-

ment
;

and the result has been that the rule, so far as it

affords a conclusive test of liabilitj' {<-), has ceased to exist
;

for the House of Lords, and subsequently other courts, have

repudiated it, and Parliament has excluded its application

from many cases in which it has been found b}^ experience to

produce inconvenience and injustice. Some notice, however,

of the old law is necessary in order to understand the modifi-

cations thus introduced.

1. State of the law anterior to Cox v. Hickman.

Orifin of the ^^ already stated, the rule tliat persons who share prufits incur liabilities

rule that tho.se as if they were partners, was laid down for the first time in Grace v.
who share pro- ^^^-f/w^n. The question there Avas whether the defendant was liable to a
tits are liable to ^ '

losses. creditor of a firm
;
and the material facts were that the defendant (who had

(a) See the report on the Law of 268.

Partnership, printed by order of (c) That participation in profits is

the House of Commons, in 1851, still a |)nma/aae test of partnership
and particularly the evidence of the has been seen already, ante, p. 12, ct

late Commissioner Fane. seq.

(6) Cox V. Hickman, 8 H. L. C.
((?)

2 Wm. Blacks. 998.



BY SHARING rROFlTS. 27

been a partner, but who had notoriously retired before the creditor's Bk. I. Chap. 1,

demand arose) had advanced to the firm 4000?.' upon the terms of being
^^'^*- -•

repaid the principal and of receiving, so long as it remained unpaid, interest

at 5^. per cent, and an annuity of 3001. a-year. The verdict was for the

defendant, and the Court refused a new trial. De Grey, C. J., gave his

judgment as follows :
—

" The only question is, what constitutes a secret partner ? Every man who Judgment in

has a share of the profits of a trade, ought also to bear his share of the (jrace v. Smith,

loss. And if any one takes part of the profit, he takes a part of that fund

on which the creditor of the trader relies for his payment. If any one

advances or lends money to a trader, it is only lent on his general personal

security. It is no specific lien upon the profits of the trade, and yet the

lender is generally interested in those profits ;
he relies on them for rej)ay-

ment. And there is no difference Avhether tliat money be lent de novo, or

left behind in trade by one of the partners who retires
;
and whether the

terms of that loan be kind or harsh, makes also no manner of difference. I

think the true criterion is to inquire whetlier Smith (the defendant) agreed

to share the profits of the trade with Robinson (the continuing partner), or

whether he only relied on those profits as a fund of payment, a distinction

not more nice than usually occurs in questions of trade or usury. The jury
have said this is not payable out of the profits, and I think there is no

foundation for granting a new trial."

This judgment and not the decision in the case, has always been regarded
as the great authority for the proposition, that a person who shares profits

is liable to third parties as if he were in fact a partner. The judgment
itself appears to have been based upon a prior case of Bloxhamv. Pell{e),

Bloxham t;. Pell,

before Lord Mansfield, and in substance undistinguishable from Grace v.

Smith. In Bloxham v. Pell, an outgoing partner became entitled to be paid

by the continuing partner a certain sum of money with interest at 5 per

cent., and also an annuity of 2001. a-year for six years, in lieu of the j)rofits

of the trade. Tlie plaintiff sued him for a debt contracted after the

dissolution, and Lord Mansfield held the defendant liable, on the ground
that the agreement was a device to make more than legal interest of money,
and if it was not a partnership it was a crime ;

and it should not lie in the

defendant Pell's mouth to say it was usury and not a partnership. Lord

Mansfield did not say a word in favour of the doctrine laid down in Grace

V. Smith ; but seeing a contract which on the ground of usury was invalid

as a contract of loan, he nevertheless upheld it as a contract of partnership,

which it plainly was not, but which was the only alternative if the agree-

ment was to be upheld at all (/).

Such was the origin of the rule in question, which was approved and Wangh v.

applied in the well-known case of Waurjh v. Carver, the leading old Carver,

authority on this subject. In JVaughx. Carver (g), two ship-agents, carrying

on business at different ports, agreed to allow each other certain portions of

each other's commissions and profits, but it was expressly agreed that

neither of them should be prejudiced or affected by the losses of the other,

(e) Cited in 2 Wm. Blacks. 999. (g) 2 H. Blacks. 235, and 1

(/) See Jestons v. Brooke, Cowp. Smith's Lead. Ca.

793, and ante, p. 10.
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Sect. 2.

Application of

the foregoing
doctrines.

Distinction l)e-

tween sharing

or be answerable for the acts of the other, but tliat each shoukl be

answerable and acconntable for his own losses and acts. It was admitted by
the Court that this agreement created no partnership as between the parties

to it
;
but it was nevertheless lield, on the principle enunciated in Grace v.

Smith, that both parties to the agreement were answerable for the business

debts of each, and a creditor who sued both for goods supplied to one,

obtained judgment against both accordingly.

Other cases, in which the same principle was applied, need only be

shortly referred to. It wvas held that a gHasi-partnership subsisted between

merchants Avho divided the commissions received by each other on the sale

of goods recommended or "influenced" by the one to the other
(/;,) ;

so

between persons who agreed to share the profits of a single isolated

adventure [i) ; and between persons, one of whom was in the position of a

servant to the others, but was paid a share of the profits instead of a

salary Qc) ;
and between persons, one of whom was paid an annuity out of

the profits made by the others {}) ;
or an annuity in lieu of any share in

those profits (in). So between the vendor and ^lurchaser of a business, if

the former guaranteed a clear profit of so much a year and was to have all

profits beyond the amount guaranteed (??).

Moreover, the character in which a portion of the profits was received did

not affect the result. For a person who as executor or trustee merely

employed money in trade or business, and shared the profits arising from it,

incurred all the liabilities of a partner, although he in fact had personally
no interest whatever in the matter (o). On the other hand, the cestuis que

trustent were also liable
;
the creditors having an option against which of

the two they would proceed (p).

Again, persons who shared profits were quasi--pavtners, although their

community of interest was confined to the profits. In Smith v. JFatson (q),

a broker, who was paid by a share of the profits arising from the sales made

liy him, and who was therefoi'e a r^(t«.si-partner with the person employing

him, was nevertheless held to have no interest in the goods sold.

But notwithstanding the extent to which the doctrine laid down in Grace

(h) Cheap v. Gramond, 4 B, & A.

663.

{i) Heyhoe v. Burrje, 9 C. B. 431
;

Ex parte Gellar, 1 Rose, 297 ;
Heslceth

V. Blanchard, 4 East, 144.

(k) Ex parte Digby, 1 Deac. 341 ;

Ex parte Eoidandson, 1 Rose, 92
;

and see TVithington v. Herrinrj, 3

Moo. & P. 30.

{I) Re Colbech, Buck. 48
;
Ex parte

Hamper, 17 Ves. 412
;
Ex parte

Chuck, 8 Bing. 469.

{m) Bloxham v. Pell, 2 Wm.
Blacks. 999, ante, p. 27.

(n) Barry v. Nesham, 3 C. B. 641.

Compare Pott v. Eyton, ib. 32, ijtfra,

p. 30.

(o) JV'ightman v. Toivnroe, 1 M.
& S. 412; Ex parte Garland, 10

Ves. 119
; Lahoiichere v. Tupper, 11

Moore, P. C. 198.

{p) See Goddard v. Hodges, 1 Cr.

& M. 33. In this case the court

held that the cestui que trust was

liable to creditors, and that the7-e-

fore he could not sue the co-jmrtners
of his own trustee. But surely
this was wrong. There was no

partnership between tlie plaintifi'

and defendants, no contract between

them.

(q) 2 B. & C. 401
;
and see Bicr-

nell V. Hunt, 5 Jur. 650, Q. B., and

Cheap V. Cramond, 4 B. & A. 663.
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V. Sinith was carried, it was long ago established that persons who shared Bk. T. Chap. 1.

only gross returns, were not giiast-partners ;
and subtle distinctions were Sect. 2.

taken between a j)ayment out of profits, and a payment varying with them, profits and gross
and between an agreement to share profits as such and an agreement to returns,

share profits not as profits, but as something else. These subtleties were
attributable on the one hand to the establishment of the rule that persons
who shared profits should be answerable for losses, and on the other to a

disinclination to apply that princijile to cases in which it was clear that

those who shared the profits never intended to become partners inter se.

First, as to gross returns. In Benjamin v. Porteus (r), an agreement was Benjamin v.

made between the plaintiff and a broker, by which the broker, instead of a Po^eus.

commission on the sales effected by him for the plaintiff, was to have the

whole proceeds of the sales less 2s. 6d. per lb., which was to be paid to thj

plaintiff. This was held not to give the broker such an interest in the

goods sold by him as to render him an incompetent witness for the plaintiff,

his principal, in an action for their price. This decision seems to have

paved the way to others which went far beyond it. In Dry v. Bosioell (s). Dry v. Boswell.

Lord Ellenborough held that no ^itasi-partnership subsisted between the

owner of a barge and the man who worked it, and who received for his

wages half the gross earnings ;
and in Mair v. Glennie

{t), where the Mair v. Glennie.

captain of a ship Avas to be paid one-fifth of the profit or loss on an intended

A'oyage, it was held that he and the owners of the ship were not quasi-

partners. It had previously been decided in Wilkinson v. Frazier (u), that Wilkinson v.

the crew of a whaling-shijj who were to be paid by the owners a certain Frazier.

share of the oil brought home, were not partners with them.

The distinction between gross returns and profits (or, as they are some-

times called, gross profits and net profits), was acted upon by Mr. Baron
Parke in Heijhoe v. Burge (x), when he told the jury

" a person who shares Heylioer. Burge.

gross jarotits is not a partner ; but a person who shares net profits is prima,

facie to be considered as a partner
"

{x).

Next, as to the distinction between payments out of profits as such, and Distinction be-

payments not out of them as such. The great enforcer of the distinction t^een sliaring

in cjuestion was Lord Eldon, who seems to have been led to make it by the
paymenL°vary-

impossibility of otherwise reconciling Grace v. Smith and Bloxham v. Pell, ing with them.

In Ex parte Hamper (y) his Lordship is reported to have said :
—

"
It is clearly settled, though I regret it, that if a man stipulates that as Ex parte Ham-

the reward of his labour he shall not have a specific interest in the business,
P*^^"*

but a given sum of money even in proportion to a given quantum of the

profits, that will not make liim a partner ;
but if he agrees for a part of the

profits as such, giving him a right to an account, though having no property
in the capital, he is as to third persons a partner, and in a question with

third persons no stipulation can protect him from loss."

(r) 2 H. Blacks. 590. See, too, returns.

Dixon V. Coo^Kr, 3 Wils. 40. {u) 4 Esp. 182. See ante, p. 19,

(s) 1 Camp. 330
;
and see JVish v. note (x).

Small, in the note there. (x) HeyJioe v. Barge, 9 C. B. 431 ;

(0 4 M. & S. 240. The expres- see ib. 440, 444.

sion profit or loss, in this case, must (y) 17 Ves. 412.

have been held equivalent to gross
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Bk. I. Chap. 1. Other cases decided by liis Lordsliip contain dicta to tlie same effect (a),
^^°^- ^- and the distinction must be considered as settled in point of law. The

Pott V. Eyton. latest case upon this subject is Pott v. Eijtonih). The defendant Eyton was

concerned in a colliery, and the defendant Jones kept a shop for supplying
the workmen at the colliery. Eyton built the shop ;

licenses to sell tea,

&c., were taken in his name, and he paid for the goods supplied to the shop.

Jones managed the shop business. Eyton received first seven and after-

wards five per cent, on the amount of all sales to the workmen, and Jones

had all the rest of the profits of the shop from whatever source derived.

The question was whether Eyton and Jones were partners or quasi-

partners. The jury found that there was no agreement to share profit and

loss, and the Court of Common Pleas acted on the distinction taken in

Ex parte Hamper, and on the distinction between profits and gross returns,

and held that no partnership or gHrtsi-partnership existed.

Loans. ^ loan of money to be repaid with interest, however exorbitant, did not

constitute a guasi-partnei'ship between the borrower and the lender (c)

unless profits were exjjressly pointed at as the fund for payment {d).

2. Modifications introduced by the House of Lords in Cox v. Hickman.

Sucli was the state of the law when the case of Cox v. Hick-

man came before the House of Lords
;
and that tribunal, in

effect, decided that persons who share the profits of a business

do not incur the liabilities of partners unless that business is

carried on by themselves personally or by others as their real

or ostensible agents (c).

Cox V. Hickman. 'pjjg question in Cox v. Hickman (/) was substantially

whether the scheduled creditors to a deed of arrangement,

who were to be paid their debts out of the profits of their

debtors' business, were liable to debts contracted by the trus-

(a) See Ex parte Roidandson, 1 and 3 C. B. N. S. 523
; Cox v. Hick-

Piose, 89
;
Ex parte Langdale, 18 man, 8 H. L. C. 268. See, also.

Yes. 300
;
Ex parte Watson, 19 ib. The Stanton Iron Co., 21 Beav. 164 ;

461. Price v. Groom, 2 Ex. 542, and ajite,

(//) 3 C. B. 32. See further as to p. 21. Oiven v. Body, 5 A. .& E. 28
;

this case, infra, § 2 (2). and Janes v. JJliitbread, 11 C. B.

(c) Grace v. Smith, 2 Wm. Blacks. 406, may also be referred to on the

998. subject of partnership created by
((/) Gilpin V. Enderby, 5 B. & A. creditors' deeds

;
and as to the non-

954
; Fercday v. Hordcrn, Jac. 144

; liability of inspectors for debts not

Bloxam v. Pell, ante, p. 27. See as contracted by them as principals,

to the two first cases, ante, p. 16. see Reclpath v. JVigg, L. R. 1 Ex.

(e) Cox V. Hickman, 8 H. L. C. 335
; Easterbrook v. Barker, L. R. 6

268. C. P. 1.

(/) Hickman v. Cox, 18 C. B. 617,
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tees in carrying on that business pursuant to the deed (g) ;
and ^^- ^-

^^^P-
^•

it was ultimately decided that they were not.

The Lords were unanimous in treating the matter before

them as a mere question of agency, and in holding that the

circumstances that the profits of the business were to be shared

by the scheduled creditors was by no means sufficient to show
that the trustees were their agents and authorised to act as

such on their behalf (A).

In Cox V. Hickman, the persons whose liability was in Observations on

question were only entitled to share profits to the amount of %l Ho^Ie of"^

their respective debts, and this circumstance was greatly relied ^°^'*^^-

upon as distinguishing the case from Waiigh v. Carver, and

others of that class, in which the profits were shared to an in-

definite extent. But it is plainly not consistent with the

reasoning in Cox v. Hickman to hold that the mere fact that

profits are shared indefinitely, raises an irrebuttable presump-
tion that those who share them are the principals of those who
make them. The circumstance that one person shares all the

profits made by another, is no doubt an important element to

be considered in determining the true relation in which those

persons stand to each other
;
but it no more conclusively shows

such relation to be one of agency, than it conclusively shows

that the persons in question are truly partners inter se. In

fact, although the House of Lords in deciding Coxy. Hickman,

professed to overrule no previous authority, the effect of that

decision has unquestionably been to put a great branch of

partnership law on a substantially new footing. The following
more recent decisions conclusively show this.

In Kilshaiv v. Jukes (i) it was held that a person who ad- More recent de-

vanced money and supplied goods to two others on the terms
°^^'°°^-

f,
, . •11 1

Kilshaw v.

ot being repaid the advances and price of the goods out of the Jukes,

profits of a building speculation, if such profits should be

sufticient for the purpose, was not liable to debts contracted by
them for the iDurposes of the speculation.

{fj) Tlie defendants actually sued that there was no difference between

were two trustees, who were also the liability of the defendants and
scheduled creditors

;
one of them that of the other scheduled creditors,

never acted as trustee, and the other
(/()

Baron Bramwell had taken the

had retired fi'oni the trusteeship be- same ground. See 3 C, B. N. S,

fore the debts in qiiestion were con- 552.

tracted. But all the judges agreed (?) 3 Best & Sm. 847.
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Bk. I. Chap. 1. i^ j']i0 English and Irish Church and University Insurance

; Society {k) it was held that the holders of policies of insurance

Insurance
'

wlio Were entitled to be paid out of the funds of an insurance
°"^ ^'

society not only the sums originally insured hut also such

bonuses as by the rules of the society might be added thereto

out of the profits of the society, were not liable as partners

with the members of the society either to the holders of other

policies issued by it, or to its other creditors.

BulJen V. Sharp. In Bidlen V. Sharp (/.), the whole i)rofits of a son's business

were assigned over to his father and another person upon trust,

first to pay the father 500Z. a ye^v, to be increased to a sum

equal to one-fourth of the profits when one-fourth thereof

amounted to more than 500/. a j'ear; secondl}', to pay an an-

nuity to the son
; thirdl}^ to form a reserve fund for the benefit

of the son
;
and fourthly, to pay the residue of the profits to the

son. The Court of Common Pleas held the father liable for

the engagements of the son upon the ground that the profits

having been assigned to him, he had a direct interest in the

business. On appeal, however, this decision was reversed, on

the ground that the business was really the son's, and that the

father's interest in it was not such as to render the son his

agent for carrying it on.

Shaw V. Gait. In Shaio V. Gait (?«), it Avas held that a clerk, entitled to a

fixed salar}', and in addition thereto to one-third of the net

]>rofits of the business of his employers, was not liable to their

creditors. The salary and share of profits were only intended

as a remuneration for his services, and the profits were to be

ascertained from balance-sheets prepared by the employers

upon the principle theretofore adopted by them.

Holme V.Ham- In Holme V. Hammond (n), five persons agreed to become

partners for seven years, and to share profits and losses

equally, and they further agreed that if any partner died within

the seven j^ears, the survivors should continue the business

and pay to the executors of the deceased partner the same

share of profits which he would have had if living. One of

the partners died ;
he had no capital in the firm, but on his

{k) 1 Hem. & M. 85. Compare C. B. N. S. G14.

Re Albiun Life Assur. Soc, 16 Cli. D. (m) 16 Ir. Com. Law Eep. 357.

83. 00 L. R. 7 Ex. 218.

{I) L. E. 1 C. P. 86, reversing 18

mond.
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death the firm was indebted to liim in respect of undrawn Bk. I. Chap. i.

profits and other matters. After his death the business was '—

carried on by the survivors
;
his executors took no part in the

management of the business, but they claimed one-fifth of the

profits made since his death, and they were furnished with

accounts in which they were credited with such profits. The

plaintiff sued the executors in respect of a contract made by
the surviving partners after the death of the deceased partner,

but it was held that the executors were not liable
;

for the

surviving partners were not their agents, and although the

case did not fall within the provisions of 28 & 29 Vict.

c, 86, it was governed by the principles laid down in Cox v.

Hickman.

Again, in Mollico, March, dc Co. v. Court of Wards (o), a Mollwo, March,
, J, n  1, T . 1 k. Co. V. Court

person advancea large sums ot money to merchants, and took ^f wards.

as a security a charge on their business, with extensive powers

of control, and stipulated for a large commission on their

profits whilst anything remained due to him and for payment
of his principal and twelve per cent, interest. The lender had

not, in fact, taken any profits, and the above arrangement was

afterwards varied by his taking a mortgage for his principal

and interest. He was held not liable for debts contracted by
them whilst the above agreement was in force. The Court

held that the transaction was really a loan. It was urged in

vain that even if there was no partnership the debtors were the

agents of the creditor to earn the principal, interest, and com-

mission to which he was entitled. But this contention very

properly failed
;

there being no more reason for inferring

agency than partnership from an agreement to share profits.

There can be no doubt that in all these cases the decisions Observations ou

would have been the other way had they occurred before Cox v.

Hickman ; and they are particularl}^ valuable as showing that

the principles on which that case was decided by the House of

Lords may now be safely relied upon, in opposition to the old

rule which, before that important decision, Avas considered too

firmly settled to be questioned. In fact, the strong tendency

of the above decisions is to establish the doctrine that no

(o) L. R. 4 P. C. 419. Compare Pooley v. Driver, 5 Ch. Div. 458,
Doticed infra, p. 38.

r>
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Bk. I. Chap. 1.
person M'lio does not hold himself out as a partner is liahle to

third persons for the acts of persons whose profits he shares,

unless he and they are really partners inter se, or unless they

are his agents (j)) ; and, in the author's oj)inion, this is now

the law (q). At the same time, persons may find that they are

partners for all purposes, although they only intended to he so

for purposes beneficial to themselves (r).

For the guidance, however, of those who may think that the

writer has gone too far in representing the old law as com-

pletel}' superseded, the following more limited propositions are

submitted as at least conclusively established, and as appli-

cable even in cases not within 28 & 29 Vict. c. 86.

Effect of Cox V. 1. That persons who share the profits of a business are, like
Hickman.

other persons, only liable for the acts of themselves and of

their real or ostensible agents.

2. That whether in any particular case the relation of prin-

cipal and agent does or does not exist between one person who

carries on a business and another person who shares its profits,

depends not upon the mere fact that the business is carried

on, more or less, for the benefit of the latter, but upon all the

circumstances of the case.

3. That the relation of principal and agent is not constituted

merely by an agreement which entitles one person to share

the gross returns of a business or adventure conducted by
another.

4. That the relation of jnincipal and agent is not constituted

merely by an agreement Mhicli entitles one person to be paid

definite sums out of the profits made by another.

5. That the relation of principal and agent is not constituted

merely by an agreement which entitles one person to be paid

sums varying with the profits made by another.

6. That the relation of principal and agent is not constituted

merely by the existence of a trust, entitling one person to pro-

fits made by another.

(p) As in Steel v. Lester, 3 C. P. OoJirt of Wards, L. R. 4 P. C. 419.

D. 121. See also Ex parte Tennant, 6 Ch. D.

(q) See Baron BramwelFs jnclg- 303.

ment in Bullen v. Shar2^, L. R. 1 C. (r) See Pooley v. Driver, 5 Ch. D. I
P. 8G

;
Holme v. Hammond, L. R. 458, noticed infra, p. 38.

7 Ex. 218
; Molhro, March, A Co. v.
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7. That prima facie the rehition of j)rincipal and agent is ^^- ^- ^^^P- ^-

, _
fccct. />

constituted by an agreement entitlmg one person to share the

jirofits made by another to an indefinite extent : but that this

inference is disj^laced if it appears from the whole agreement
that no partnership or agency was really intended.

8. That in these as in all other cases the courts will be

astute to defeat fraud, and to hold partnerships to be created

if they are intended, although the intention may be carefully

concealed.

The 1st, 2nd, 4th, and 6th of these rules appear to be war-

ranted by Cox V. Hickman and Mollwo, March, <£• Co. y.

Court of Wards ; the 3rd and 5tli by older authorities, not

touched by those decisions
;

the 7th is probably the most

correct mode of expressing the effect of Cox v. Hickman

and Mollwo, March, c£- Co. v. Court of Wards on Waugh v.

Carver, and other cases of that class
;
the 8th sjpeaks for itself,

and is illustrated by Pooley v. Driver and Ex parte Delhasse,

which will be noticed presently.

3. The act of 28 cL- 29 Vict. c. 86.

In order to amend the law by which persons sharing profits 28 & 29 Vict,

were held liable to losses, the act of 28 & 29 Vict. c. 86 was

passed. This act (commonly called Bovill's act) is entitled

" An Act to amend the law of Partnership." It received the

Royal assent on the 5th of July, 1865, and enacts as follows :
—

1. The advance, of money by way of loan to a j^erson engaged or about to

engage in any trade or undertaking upon a contract in writing with such

person that the lender shall receive a rate of interest varying with the profits,

or shall receive a share of the profits arising from carrying on such trade or

undertaking, shall not, of itself, constitute the lender a partner with the

person or the persons carrying on such trade or undertaking, or render him

responsible as such.

2. No contract for the remuneration of a servant or agent of any person

engaged in any trade or undertaking by a share of the profits of such trade

or undertaking shall, of itself, render such servant or agent responsible as a

partner therein, nor give him the rights of a partner (s).

(s) Qusere if this deprives him his rights against his master, but

of a right to an account ? See to protect each from liability to

Harrington v. Churchward, 6 Jur. third parties by reason of the acts

N. S. 576. The object of the act of the other,

was not to deprive the servant of
D 2
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lik. T. Chap. 1.

Sect. 2.

28 & 29 Vict,

c. 86.

Interpretation
of "person."

3. No person being the widow or cliild of the deceased partner of a trader,

and receiving by way of annuity a portion of the profits made by such

trader in his business, shall, by reason only of such receipt, be deemed to be a

partner of or to be subject to any liabilities incurred by such trader.

4. No person receiving by way of annuity or otherwise a portion of the

profits of any business, in consideration of tlie sale hj him of the goodwill

of such business, shall, by reason only of such receipt, be deemed to be a

partner of or be subject to the liabilities of the person carrying on such

business.

5. In the event of any such trader as aforesaid being adjudged a bank-

rupt, or taking the benefit of any act for the relief of insolvent debtors, or

entering into an arrangement to pay his creditors less than twenty shillings

in the pound, or dying in insolvent circumstances, the lender of any such

loan as aforesaid shall not be entitled to recover any portion of his prin-

cipal, or of the profits or interest payable in respect of such loan, nor shall

any such vendor of a goodwill as aforesaid be entitled to recover any such

profits as aforesaid until the claims of the other creditors of the said

trader for valuable consideration in money or money's worth have been

satisfied [t).

6. In the construction of this act the word "
person

"
shall include a

partnership firm, a joint-stock company, and a corporation.

Effect of tlie

statute.

Upon the foregoing enactment it is to be observed—
1. That it applies to an extremely limited nmnber of cases,

and leaves wholly untouched a large number of agreements
of common occurrence, e.^., all such as had to be dealt with

in Waugh v. Carver, Smith v. Watson, Cheap v. Cramond, and

Cox V. Hickman. All such cases, however, must now be dealt

with on the principles laid down by the House of Lords in the

last-named case (»).

2. That it in no wa}^ modifies the doctrine by which persons

who hold themselves out as partners incur the liabilities of

partners.

3. That to entitle a person lending mone}- to the benefit of

the act, there must be a contract in writing ;
and it seems that

such contract must be signed {x).

4. That in the case of servants, agents, widows, and children,

(t) See Ex parte Mills, 8 Ch. 569
;

and Re Stone, 33 Ch. U. 541. But a

secured creditor can sell or foreclose,

as the case may be, even to the pre-

judice of other creditors. Baddeley
v. Consolidated Bank, 34 Ch. D. 53G.

(m) See Holme v. Hammond, L.

R. 7 Ex. 218
; Mollwo, March, d; Co.

V. Court of Wards, L. R. 4 P. C.

419.

{x) Pooley V. Driver, 5 Ch. D. 458,

where, however, there was only a

draft contract.

f
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and of persons selling a goodwill, tliere is no necessity for any
^^-

^- ^^^p-
^•

contract in writing.

5. That unless a retiring partner is brouglit within the 1st,

2nd, or 3rd section, he is in no better position than other

l^ersons.

6. That the persons within the 2nd and 3rd sections are not

within the 5th.

7. That persons who lend money or sell a goodwill in con-

sideration of a share of profits cannot, in respect of such loan

or profits, compete with any other creditors upon a distribution

of their debtors' assets (y).

8. That the 3rd section only applies to widows and children

of deceased partners of traders : i.e., it is presumed, of persons

formerl}^ liable to be adjudicated bankrupt as traders.

9. That the 6th section does not deprive the lender of his

right to retain any security he may take for his money (z) : nor

to foreclose such security («).

10. That the act may be made an instrument of fraud, if a

person is allowed to lend to the same person a small sum in

consideration of a large share of profits, and a large sum in

consideration of fixed interest. In such a case if a fraud were

intended it would probably be defeated b}^ holding the lender

liable as a partner, or at least by holding him to be within the

5th section as to both loans. But where there is no fraud, a

person who has advanced money under the act, and has also

ho7id fide made other advances not under it, can on the bank-

ruptcy of the borrower prove for the latter advances, although
not for the former {h). A person, however, who lends money on

the terms of sharing profits and then agrees to take a fixed rate

of interest instead of them, is within the 5th section of the act

and cannot prove in competition with other creditors (c).

11. That it is apparent from the words "
of itself

"
and

*'

by reason only
"

in the first four sections of the statute that

it was not intended to relieve persons who are reallj'^ partners

(although dormant) from the liabilities incident to that position.

(y) Ex iKirte Taylor, 12 Cli. D. («) Bacldeleij v. Consolidated Ba)il;

366 ;
Ex parte Gorbridrje, 4 Ch. D. 34 Ch. D. 536.

246.
'

(b) See Ex parte Mills, 8 Ch, 569.

(s) Ex parte Shell, 4 Ch. D. 789. (c) Re Stone, 33 Ch. D. 541.
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Bk. I. Chap. 1. AeTeements intended to secure the benefit of the act to lenders
Sect. 2.

^
 of money are constantly framed with all sorts of clauses
Cases not within

i • i i

the act. Avhich expose them to the risks they are so anxious to avoid.

In Baddeley v. Consolidated Bank (d), a lender of money
to a railway contractor on the security of his plant, and

on the terms of receiving interest and a share of his profits,

was held to be liable to his debts ;
the formal contract between

the parties being in truth a device to conceal the fact that they

were really partners.

In Ex parte Dclhasse (e) it was held that a loan to a firm on

the security of the business of the borrowers and to be repaid

out of it, coupled with a power to dissolve their partnership,

was not within the act.

In Syers v. Syers (/) the plaintiff lent the defendants money
on the terms that they should execute a deed of partnership

giving the plaintiff a share of the profits in the business of the

defendants to be drawn up under the statute in question ;
and

it was held that this agreement constituted the parties to it

partners in the business.

Pooley V. Driver. In Pooley V. Driver (g) a carefully drawn agreement intended

to secure to the lender the benefit of the statute signally failed

to do so. In that case A. and B. entered into partnership for

fourteen 3^ears with a capital of 30,000/., of which 10,000L

was to be raised by way of loan under the above act. The

capital was to be divided into GO shares of 500L each, of

Avhich 20 were to belong to the persons advancing the 10,000Z.

in proportion to their advances. The net profits were to be

also divided into 60 shares, of which 20 were to belong to

the same persons in the same proportion. At the end of the

partnership an account was to be taken in the usual waj' : the

moneys advanced were to be returned
;
but if it appeared that

the persons advancing the 10,000L had received more than

their shares of profits, the excess was to be refunded, but not

(rf) 34 Ch. D. .5;3G. The coire- of Wards, L. E. 4 P. C. 419, noticed

spondence was relied upon to show ante, p. 33, and with Ex -parte Ten-

the real truth. nant, 6 Ch. D. 303, where a father

(e) 7 Ch. D. 511. claimed to be a partner with his

(/) 1 Apji. Ca. 174. son contrary to the true meaning of

(g) 5 Ch. D. 458. Compare this an agreement framed to avoid a

with Mollu-o, March, cfc Co. v. Court partnership.
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to an amount exceeding their advances. C. advanced 2,500^.
^^-

^ ^^^'p-

'^^

to A. and B. on the terms of an agreement, which incorporated

the agreement between A. and B.
;
which provided for the

employment of the capital (including C.'s advances) in the

business, gave C. liberty to inspect and take copies of the

jjartnership books, entitled him to five-sixtieths of the esti-

mated annual profits of the business
;
and provided for a final

account and repayment at the end of the partnership of the

2,500?., unless it should appear that he had received more

than his share of profits, in which case he was to refund the

excess, not exceeding his 2,500?.

There was also a clause empowering A. and B. to pay out

the 2,500Z. in the event of C.'s bankruptcy, or of any dispute

between the parties, and an arbitration clause. This agree-

ment with C. was drawn up in writing, but remained in draft,

and was never signed. But D. also advanced money on the

same terms, embodied in a written agreement duly signed by
him and A. and B. It was held by Jessel, M.R. : 1. That

the unsigned draft agreement Avith C. was not a sufiicient

writing to bring the case within the statute
; 2. That the

signed agreement with D. did not entitle him to the protection

of the statute
;
and 3, that, notwithstanding Cox v. Hickman,

and that class of cases {ante, p. 30), both C. and D. were

dormant partners, and liable as such for the debts of A. and

B. The judgment in this case is very important, and well

deserves attentive study. It proceeded upon the ground that

partnership is prima facie the result of participation in profits;

and that the true result of the whole arrangement was that the

advances were not real loans, but were in truth contributions of

capital under colour of loans.

One of the most remarkable features of this case was that. Observations on

when the time arrived for the repayment of the advances it
°° ^^ ^'

might be found that not onl}' was there nothing to repay, but

that the so-called lenders might have to refund part of what

they had already received, even to the extent of their so-called

loans (h). This practically amounted to a possible loss of

their advances, and distinguished the case at once from a true

(h) See the clavises, 5 Ch. D. 463, 466, and the comment on them at

p. 492.
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Bk. T. Chap. 1. contract of loan ; for in such a contract the money lent is to
Sect. 2. ...— be repaid intact, and the only risk run is the insolvency of the

borrower (?').

2. By holding 07ieself out as a partner.

Persons ivlio Jtold themselves out as partners, incur the liahililics

ofpartners.

The other mode in which a person not a partner becomes

liable as if he were one, is by so conducting himself as to

lead other people to suppose that he is willing to be regarded

by them as if he were a partner in point of fact. The prin-

ciple of this is obvious and satisfactory, and is well laid down

by C. J. Eyre, in the great case of Waugh v. Carver (k). His

Lordship there said :
—

" Now a case may be stated iu which it is the clear sense of the parties to

the contract that they shall not be jiartners, that A. is to contribute neither

labour nor money, and, to go still farther, not to receive any profits. But

if he will lend his name as a partner, he becomes as against all the rest of

the world a partner, not upon the ground of the real transaction between

them, but upon principles of general policy, to prevent the frauds to which

creditors would be liable, if they were to suppose that they lent their

money upon the apparent credit of three or four jiersons, when, in fact,

they lent it only to two of them, to whom without the others they would

have lent nothing."

The doctrine that a person holding himself out as a partner

and thereby inducing others to act on the faith of his repre-

sentations, is liable to them as if he were in fact a partner,

is nothing more than an illustration of the general principle of

estoppel by conduct (I). It is therefore Avholly immaterial

whether the person holding himself out as a partner, does or

Effect of know- docs not share the profits or losses (m). Nay more, even if it

ledge that a

(i) See ante, p. 16. P^rte Mattlmvs, 3 V. & B. 125
;
De

(k) Waugh v. Carver, 2 H. Blacks. Berlovi v. Smith, 1 Esp. 29.

235. See Scarf v. Jardine, 7 App. (0 ^s to which, see Pickard v.

Ca. 345, now the leading case on Sears, 6 A. & E. 469
; Freeman v.

this subject. The principle will be Cooke, 2 Ex. 654
; Carr v. L. d- N.

found stated to the same effect in W. Bail. Co., L. R. 10 C. P. 316.

Ex farte Watson, 19 Ves, 461 : Ex (m) Ex imrte Watson, 19 Ves. 461.
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be known that he does not share either, still he may be liable, ^k. I. Chap. i.

.
Sect. 2.

For although a person who lends his name may stipulate for

an indemnity from those who use it, it b}' no means follows himself out as a

that he ought not to be liable to third parties merely because J ^rtuer!

''°*

they are aware of such stipulation. His name does not induce

credit the less on account of his right to be indemnified by
others against any loss falling in the first instance on himself ;

and although, in the case supposed, he cannot be believed to

be a partner, the lending of his name does justify the belief

that he is willing to be responsible to those who may be induced

to trust to him for payment («)•

However, in Alderson v. Poj^e (o). Lord Ellenborough held, Alderson v.

"that where there was a stipulation between A., B., and C,
^^^'

who appeared to the world as co-]?artners, that C. should not

participate in the profit and loss, and should not be liable as a

partner, C. was not liable as such to those who had notice of

this stipulation, and that notice to one member of a firm was

notice to the whole partnership." The report of this case

states no more than what is here extracted, and the reader is

left in doubt as to the meaning of the words " should not be

liable as a partner." If these words meant that C. was to be

indemnified by A. and B., the observations already made show,

it is conceived, that the decision was erroneous. But if they

meant that C. would not be liable at all to third parties for the

acts of A. and B., then the question would arise whether this

was not altogether inconsistent with C.'s conduct, and whether

the maxim protestatio facto contraria non valet would not apply.

In an}^ point of view, the reported note of the case is unsatis-

factory.

Moreover, if a person has been induced by promises of Effect of fraud

irresponsibility or by fraud to hold himself out as a j)artner with

others, this circumstance does not relieve him from liability to

third parties who have been induced by his conduct to trust

See, also, Kirkwood v. Oheetham, 2 man v. Booth, 1 Hurls. & Colt.

Fos. & Fin. 798, where A. was B.'s 803.

agent, and A. held himself out as (n) See ace. Brmon v. Leonard, 2

B.'s partner ;
both A. and B. were Chitty, 120.

decided to be liable for goods sup- (o) 1 Camp. 404, note.

plied to A. for B. Compare Hard-
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Bk. I. Chap. 1. \{iYi^ j^s ^ell as them, and who have had nothing to do with the
Sect. 2. ^ , . , 1

. / X

promises or fraud practised upon liim {2V-

Observations on

the phrase

holding out.

Dickinson v.

Valpy.

What constitutes

a holding out.

The expression in Waugh v. Carver, "if he will lend his

name as a partner he becomes as against all the rest of the

world a partner," requires qualification; for the real ground on

which liability is incurred b}^ holding oneself out as a partner

is, that credit has been thereby obtained. This was put with

great clearness b}^ Lord Wensleydale in Dickinson v. Valpy (q),

in which he said,
—"

If it could have been proved that the

defendant had held himself out to be a partner, not to the

world, for that is a loose expression, but to the plaintiff

himself, or under such circumstances of publicity as to satisfy

a jury that the plaintiff knew of it and believed him to be

a partner, he would be liable to the plaintiff in all transactions

in which he engaged, and gave credit to the defendant, upon
the faith of his being such partner. The defendant would be

bound by an indirect representation to the j)laintiff arising from

his conduct as much as if he had stated to him directly and in

express terms that he was a partner and the plaintiff had acted

upon that statement
"

(r).

Further, a person may hold himself out or permit himself

to be held out as a partner, and yet conceal his name. He

may be referred to as a person who does not wish to have his

name disclosed ;
and if he is so referred to by his authority he

will incur liability as a (7»asi-partner (s). But it follows,

from the principles above explained, that a j^erson cannot be

liable on a contract, on the ground that he held himself out as

a partner, unless he did so before the contract was entered

(p) See Collingwood x. Berkeley,

15 C. B. N. S. 145
;
MacUich v.

Marshall, 16 C. B. N. S. 387, and

17 ib. 829
;

Ellis v. SchmcecJc, 5

Bing. 521
;
Ex ^jarie Broome, 1

Eose, 69. It will be seen in the

volume relating to Companies tliat

persons induced to join companies,

Ijj^
the false and fraudulent state-

ments of directors, cannot on that

ground escape from liability to cre-

ditors.

(g) 10 B. & C. 140. See, also,

Ford V. TFJiitmarsh, Hurls. & Wal-

mesley N. P. Reports, 53. Lord

Bhxckburn, in Scarf v. Jarcline, 7

App. Ca. 357, expressed the same
idea in different words.

(r) See, too. Vice v. Anson, 7 B.

& C. 409, where the defendant held

herself out as a partner, but not to

the plaintiff.

(s) Martyn v. Gray, 14 C. B. N. S.

824. See, also, Maddick v. Marshall,
16 ib. 387, and 17 ib. 829.
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into (t). It also follows that no person can be fixed with ^k. I. Chap. 1.

Sect. 2.

liabilit}'' on the ground that he has been held out as a partner,

unless two things concur, viz., first, the alleged act of holding

out must have been done either by him or by his consent (u),

and secondl}'', it must have been known to the person seeking

to avail himself of it (x). In the absence of the first of these

requisites, whatever may have been done cannot be imputed

to the person sought to be made liable
;
and in the absence of

the second, the person seeking to make him liable has not in

any way been misled (y).

An instructive case on this head is Neivsome v. Coles (z). Newsome t;.

Coles
There a firm of four partners carried on business under the

name of Thomas Coles and Sons. Thomas Coles died, but the

three sons carried on business in the old name for a few years ;

they then dissolved partnership, two of them establishicg a new

business and the other continuing the old business alone, but

in the old name. The dissolution was advertised in the Gazette.

The plaintiff, who did not know of the dissolution, but had had

no dealings with the firm before its dissolution, sought to make

all three brothers liable on a bill accepted after the dissolution

by the one brother, who continued to trade under the old

name, and had accepted the bill in that name. The two other CoutinueJ use of

brothers, however, had never held themselves out to the retireTenror

plaintiff that they were partners in any firm of the name ofi"^^*"®^'-

Thomas Coles and Sons : they had done nothing to authorise

the use of that name after the dissolution ;
at the same time

they knew that the old name was still used, and they had

taken no steps to prevent such use. This, however, it was

held they were not bound to do, and the plaintiff failed. The

case would have been decided differently if the plaintiff had

been a customer of the firm before its dissolution, for in that

(0 Baird v. Planque, 1 Fos. & (x) Pott v. Eyton, 3 C. B. 32, failed

Fin. 344. on this ground.

(u) In Fox v. Clifton, 6 Bing. (i/) See, also, the American case,

776
;
Edmundson v. TJiompson, 2 Tlwmpson v. First National Bank of

Fos. & Fin. 564, and 8 Jur. N. S. Toledo, 4 Davis Sup. Ct. Eep.

23.5, the actions failed on this 531.

ground. See, also, Cornelius v. Ear- (z) 2 Camp. 617.

risen, 2 Fos. & Fin. 758.
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Bk. I. Chap. 1.

Sect. 2.

Application of

doctrine to in-

choate partner-

ships, &c.

Holding out, a

question of fact.

Defendant held

out by others.

case lie would have been justified in supposing that there had

been no change in the firm (a).

A person who holds himself out as willing to become a

partner does not incur liability by so doing. Although a

j)erson who represents himself to be a partner, is properly

held liable as a partner to persons who have acted on the faith

of his being so, it would be in the highest degree unjust to

confound a representation by a person that he intended to

become a partner, with a representation that he was one in

point of fact, and to hold him as much liable to third parties

for the one representation as for the other. This distinction

was recognised and acted on in Bourne v. Freeth (h), where the

defendant who had signed a prospectus containing the terms

on which it was proposed to form a company, was held not to

have held himself out as a shareholder therein.

Whether a defendant has or has not held himself out to the

plaintiff is in every case a question of fact, not a question

of law, and the consequence is, that there is great apparent

conflict in the cases on this head. In Wood v. The Duke of

Atyyll (c), and in Lake v. The Duke of Argyll (d), the very
same acts were relied on as a holding out, viz., being advertised

as president of a society, acting as president at a meeting, and

signing some resolutions then agreed upon ;
in the first case,

this was considered not sufficient and the defendant had a

verdict
; whilst, in the last, it was considered to be sufficient

and the plaintifi" had a verdict. The jur}' was asked whether

the defendant had held himself out as intending to pay for the

work charged, and the question was answered in the affirmative

in the one case, and in the negative in the other, and the Court

in each case refused to disturb the verdict.

The most difficult cases of this class occur Avhere the defen-

dant has not held himself out, but where he has been held out

by others, and he alleges that they had no authority to do so.

If they had no such authority he is not liable (e). But express

(«,) See the note in 2 Camp. 620.

See, also, Carter v. IVhalley, 1 B. &
Ad. 11, infra, Ek. II. c. 2, § 3.

{h) 9 B. & C. 632. See, too,

Beynell v. Lewis, 15 M. & W. 517,

and JFyld v. Hopkins, ib. Compare
3Iartyn v. Gray, 14 C. B. lS\ S. 824.

(c) 6 Man. & Gr. 928.

(d) 6 Q. B. 477.

(e) Ante, p. 43, note
(ji).

i
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autliorit}'- is not necessary ; authority may be inferred from Bk. I. Chap. i.

his conduct (/) ;
and if a person has by signing prospectuses

or allowing his name to be put to them (g), or by being party

to resolutions (/<),
or by his own statements, though not

intended to be repeated (/), or has in any other way so

conducted himself as in fact to have authorised the holding

out which he repudiates, he will not escape liability.

It cannot be too carefully borne in mind in all cases of this Observations on

, • ,• ,T , 1
• -,1 ,

• tlie liabilities of

description that a person who is neither a partner nor a quasi- p,omoters of

partner, is liable on the general principles of agency, for acts companies, &c.

done by others with his authority express or implied. If

therefore, directors, members of committees, managers of

clubs, or any other persons not in partnershiji, pass resolutions

that work shall be done or goods supplied, they authorise

whatever may be done in pursuance of such resolutions, and

they are the persons naturall}" looked to, and jirimd facie liable

to pay for what may be so done (A). The question in these

cases is simpl}'- one of agency, and the question of partnership

or no partnership is immaterial, save that if a partnership can

be established, the liability of one member for the acts of the

others in the prosecution of their common object, follows

almost as a matter of course.

In cases where partners carry on business under a name Holding out by

which does not disclose who the partners are, the doctrine ^f
^^ mng par ner.

holding out must be applied with care. Suppose A. and B.

carry on business under the name of X. & Co. Neither

A. nor B. holds himself out as a member of that firm to any

one who does not know their connection with it (/). If, there-

fore, A. retires from the firm, and gives no notice of his retire-

ment, he will still be liable to old customers who knew of his

connection with X. & Co., and who continue to deal with it on

(/) See the last two ca=eR. Build. Soc, 6 Q. B. T>. G96
;
Fir-

(g) Gollingwood v. Berkeley, 15 C. bank's Ex. v. Humphreys, 18 Q. B.

B. N. S. 145. D. 54
; Douhledcaj v. Muskett, 7

(/i.)
Maddicky. Marshall, \Q G.J!.. Biiig. 110; Braithwaite v. Skafield,

N. S. 387, and 17 ib. 829. 9 B. & C. 401 ;
Burls v. Smith, 7

(i) Marty7i v. Gray, 14 G. B. N. S. Bmg. 705.

824. (/) See Neivsome v. Coles, ante,

(k) See the cases in the last five p. 43.

notes, and Cliapleo v. Brunswick
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Bk. I. Chap. 1. the faith that A. is still a member of it
; but A. will incm* no

^^—'—
liability to new customers of X. & Co. who never heard of

ine.
j^.^ ^^^^y Further, if on A.'s retirement C. joins B., and

B. and C. carry on business as X. & Co., even an old customer

of X. & Co. who goes on dealing with it without notice of A.'s

retirement or C.'s admission, cannot truly say that A. ever

held himself out as partner with C, or with both B. and C. ;

and, consequently, even an old customer cannot maintain an

action against A., B. and C, jointly, for a debt contracted by

X. & Co. after A.'s retirement. The old customer can, in the

case supposed, sue A. and B. on the ground that he dealt with

X. & Co. on the faith of A. and B. being still the members of

that firm
;
or he can sue B. and C. on the ground that they are his

real debtors ;
but he must elect between A. and B. on the one

hand and B. and C. on the other; he cannot (in the case

supposed), sue A., B. and C. on the ground that B. and C.

are in truth X. & Co., and that A. is estopped from denj'ing

that he is a member of that firm. This was decided in Scarf

V. Jardine («). The case would be otherwise if A. and B.

carried on business in their own names, and A. retired and C.

came in, and if B. and C. carried on business with A.'s consent

under the name of A., B. and C. In such a case A. would

hold himself out as in partnership with both B. and C, and

would be estopped from denj-ing it as against any one dealing

with the new firm on the faith of A. being a member of it.

Further, if the old customer did not know of A.'s retirement,

but did know that C. had become a member of X. & Co., such

customer would, it is apprehended, be entitled to sue A., B.

and C. jointly for a debt contracted b}^ X. & Co. after A.'s

retirement and C.'s admission (o).

Holding out by If a partner dies, and the surviving partners continue the
surviving . . . .

partner. old busuicss m the old name, this will not have the effect

of rendering the estate of the deceased liable, even to old

(m) See Newsome v. Coles, ante, (o) Scarf v. Jardine is not an

p. 43. authority against this proposition,

(n) 7 App. Ca. 345. This case nor are Lord Selborne's observations

will he referred to hereafter when in 7 App. Ca. 350, as the author

considering the liability of retired understands them,

partners.
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customers or correspondents of the firm, for acts done by ^^- ^- ^''•'^p- ^^
^

.

' -^
Sect. 2.

the survivors after the death of their hite co-partner. The

doctrine of holding out has never been applied to such a case,

and the executor of the deceased incurs no liability by the

continued use of the old name (p). Even if the executor is

the surviving partner using the old name, that will not make

any difference ;
for although as executor he can give a lien on

his testator's estate, ordinary debts contracted by him do not

charge it (q).

The doctrine of holding out only applies in favour of persons Torts,

who have dealt with a firm on the faith that the person whom Stables v. Elej.

they seek to make liable is a member of it (r). The doctrine is

entirely misapplied when it is extended bej^ond the principle on

which it rests. For example, it has no application to actions

of tort arising from the negligent conduct of a firm where no

trust has been put in it. In Stables v. Eley (s), a retired

partner, whose name was on a cart, was held liable for the

negligence of its driver. But although in that case there

may have been evidence to go to the jury that the defen-

dant was liable, proof b}^ him that the driver was not his

servant would have rendered him not liable.

(j3) See TFebsfer v. JFehstcr, 3 infra, Bk. IV. c. 1, § 2.

Swanst. 490
; Devaynes v. Nohle (r) See &a?/ v. Jardinc, 7 App.

{HouUon's case), 1 Mer. 616 ;
Vul- Ca. 357, and ante, p. 42.

liamy v. Kohle, 3 Mer. 614. (s) Stables v. Eley, 1 C. & P. 614.

(q) See Farhall v. Farhall, 7 Ch. See Pollock on Partn. ed. 3, p. 25,

123 ; Owen v. Delamere, 15 Eq. 134
;

where tliis blunder was first pointed

but see Vulliamy v. Nohle, 3 Mer. out.

614. See further on this subject,
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SECTION III.—OF SUB-PARTNERSHirS.

Bk. I. Chap. 1. A sub-partnersliip is as it were a partnership within a
^^*"

partnership : it pre-supposes the existence of a partnership to

Sub-partner- which it is itself Subordinate. An agreement to share profits

only constitutes a partnership between the parties to the agree-

ment. If, therefore, several persons are partners and one of

them agrees to share the profits derived by him with a stranger,

this agreement does not make the stranger a partner in the

original firm. The result of such an agreement is to constitute

what is called a stth-jxirtnersliij), that is to say, it makes the

parties to it partners inter se ; but it in no way affects the

Socius mei socii, other members of the principal firm. In the language of
socius mens _. ... n  ... . / \ t -n
non est. Civilians, hociitfi mci socii, socius mens non est [t). In hx parte

Barrow (n), Lord Eldon puts the law on this subject very

clearly :

"
1 take it," he says,

"
to have been long since

established, that a man may become partner with A. where A.

and B. are partners and yet not be a member of that partner-

ship which existed between A. and B, In the case of

Sir Chas. Raymond, a banker in the cit}', a Mr. Fletcher

agreed with Sir Chas. Raymond that he should be interested

so far as to receive a share of his profits of the business, and

which share he had a right to draw out from the firm of

Raymond & Co. But it was held that he was no partner in

that partnership ;
had no demand against it

;
had no account

in it
; and that he must be satisfied with a share of the profits

arising and given to Sir Chas. Raymond
"

(x).

Liability to Since the decision of the House of Lords in Cox v. Hickman
creditors,

{ante, pp. 30— 35), a sub-partner cannot be held liable to the

creditors of the principal firm by reason of his participation in

the profits thereof (?/).

{t) See Potliier, Partn. § 91. & M'Ar. 445.

(it) 2 Rose, 252. (y) See on this suLject the Scotch

(x) See, too, Bray v. Fromont, 6 case oi Favrholme v. Marjoribanks, 3

Madd. 5
;
Ex farte Dodgson, Mont. Ross, L. C. on Com. Law, 697.
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SECTION IV.—OF GENERAL AND PARTICULAR PARTNERSHIRS. Bk. I. Chap. 1.

Sect. 4.

It is customary for writers on partnership law, to divide
. , Universal

partnerships into universal, general, and particular (or special partnerships,

or limited), according to the extent of the contract entered into

by the menibe;s. The classification is traceable to a passage

in the Digest
—"

Societates contrahuntur sive imiversorum

honorum, sire negotiationis alicujus, sive vectigalis, sive etiam

rei unius
"

(s)
—and is not worth enlarging upon, except for the

purpose of distinguishing cases in which persons are partners

in some trade or business generally, from those in which they

are partners in some particular transaction or adventure only.

If persons who are not partners agree to share the profits Partnerslup in

. . one particular
and loss, or the profits, of one particular transaction or transaction only,

adventure, the}" become partners as to that transaction or

adventure, but not as to anything else (a). For example, if two

solicitors, who are not partners, are jointly retained to conduct

litigation in some particular case, and they agree to share the

profits accruing therefrom, they become partners so far as the

business connected with that particular case is concerned, but

no further (b). So a partnership maybe limited to the working

of some particular patent (c) ;
or to the working of it in some

particular place or district {d). In all such cases as these, the

rights and liabilities of the partners are governed by the same

principles as those which apply to ordinary partnerships (e) ;

but such rights and liabilities are necessarily less extensive

than those of persons who have entered into less limited

contracts. The extent to which persons can be considered as

partners, depends entirely on the agreement into which they

have entered and upon their conduct.

(2) Dig. xvii. tit. 2
(jj/'o socio), 1. 239 ; McGregor v. Bainlrigcje, 7 Ha.

5 pr.'
164.

(a) See De Berkom v. Smith, 1 {<:)
As in Lovell v. Hicks, 2 Y. &

Esp. 29
; Hfijhoe v. Bimje, 9 C. B. C Ex. 481.

431
;
Smith v. Watson, 2 B. & C. {d) As in Ridgway v. Philip, 1 Cr.

401
;
see as to partnerships in profits M. & R. 415.

only, ante, pp. 13, 14. (e) See Reid v. HoUinshead, 4 B.

(5) Robinson v. Anderson, 20 & C. 867, and the cases cited iu

Beav. 98, and 7 De G. Mac. & G. notes (a) and (6).
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Bk. I. Chap. 1. SECTION V.—OF CLUBS AND SOCIETIES NOT HAYING GAIN
^ect- 5- FOR THEIR OBJECT.

Societies not It foUows from the propositions established in the foregoing

theii"obTect.

°^

P^ges, that no partnership or gztasi-partnership subsists between

persons who do not share either profit or loss, and who do not

hold themselves out as partners.

Societies and clubs, the object of which is not to share

profits, are not partnerships, nor are their members as such

liable for each other's acts. It was held in Caldicott v.

GriJJitlis if ), tivdt the members of "The Midland Counties

Guardian Society for the protection of Trade" were not part-

ners inte?' se ; and in Flemyng v. Hector {ij) that the members

of the " Westminster Reform Club
"

were not partners as

against third persons (Ji). Such associations, although they

consist of more than twenty members, need not be registered

under the Companies Acts, 1862 (/). It is a mere mis-use of

words to call such associations partnerships (J) ;
and if liabilities

are to be fastened on any of their members it must be by

reason of the acts of those members themselves
(/.;),

or by reason

of the acts of their agents ;
and the agency must be made out

by the person who relies on it, for none is implied by the mere

fact of association {I).

(/) 8 Ex. 898. See, too, R. v. societies were called partnersliips.

Whitmarsh, 15 Q. B. 600
;
Bear v. In Minnitt v. Lord Talbot, L. E. Ir.

Bromley, 18 ib. 271, as to their not 1 Cli. D. 143, persons who had ad-

requiring registration under the re- vanced money to add to and improve

pealed act, 7 & 8 Vict. c. 1 10. a club were held to have a lien on

((/) 2 M. & W. 172. the property for their money.

(/i) See, too, Todd v. Emly, 8 ]\I.
(/c)

As in Cross v. Williams, 7 H.

& W. 505 ;
The St. James's Club, 2 & N. 675, where the commandant of

De G. Mac. & G. 383. a rifle corps was held liable for all

(i) Be Siddall, 29 Ch. D. 1. They uniforms he had ordered,

may be wound up under the act, as
(/) Compare Flemyng v. Hector,

will be seen in the volume on that 2 M. & W. 172, and JFood v. Finch,

sul'ject.
2 Fos. & Fin. 447, where the agency

(j) See ante, p. 2. B. v. Bobson, was not estalilished, with Luckovibe

16 Q. B. D. 137. In Lloijd v. Loar- v. Ashton, 2 Fos. & Fin. 705
;

ing, 6 Ves. 773, the Caledoniayi Lodge Cockerell v. Aucompte, 2 C. B. N. S.

of Freemasons, axidiwiiilver Y.Barnes, 440; Burls v. Smith, 7 Bing. 705,

6 Bing. N. C. 180, and Beaumont v. and Delauney v. Strickland, 2 Stark.

Meredith, 3 V. & B. 180, friendly 416, where the agency was estal-
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Upon the ground that there is neither community of profit '^^- I- Cliap
Sect 6

nor community of loss, it has been held that no joartnership

1.

subsists between the members of a mutual insurance society, Societies in

in which each, in consideration of a payment made to him, membeTacts

underwrites a policy for a stipulated sum. A policy so under-
^°'' ^^i^iseif only.

written is neither more nor less than a number of separate

contracts, whereby each underwriter agrees, on a given event,

to pay the whole or a proportionate part of the sum written

against his name. In such a society there is no joint stock
;

the members of it enter into no joint contract: but each is

alone liable for any loss which may happen to the insured,

according to the terms of the contract into which each for

himself has entered (w).

With respect to industrial and provident societies, see 39

Sc 40 Vict. c. 45.

SECTION VI.—OF CO-OWNERSHIP.

No partnership necessarily subsists amongst persons to Co-owners not

^ , ^ , . . • • ,1 • co-partners.wliom property descends, or is given jointly or m common
;

and even if several persons agree to buy property, to hold

jointly or in common, although by the purchase they become

co-owners (u), they do not become partners unless that also was

their intention (o).

lislied. In LiicJwmhe v. Ashton, and tenants, see Lalce v. Gibson, 1 Eq.
Bark V. S-mith, tlie defendant was Ca. Ab. 290

; Aveling v. Knijpe, 19

a member of tlie managing com- Ves, 441
; Crossfield v. Such, 8 Ex.

mittee. This was not the case in 825
; Harris v. Fergusson, 16 Sim.

Cockerell v. Aucompte, or Delauney 308
;
Rohinson v. Preston, 4 K. & J.

v. Strickland. See, too, Thomas v. 505
; Bone v. Pollard, 24 Beav. 283

;

Edwards, 2 M. & W. 215. Harrison v. Barton, 1 J. & H. 287,

(m) See Strong v. Harvey, 3 Bing. in which the admissibility of parol

304
; Redway v. Sweeting, L. R. 2 evidence on the point was much

Ex. 400
; Gray v. Pearson, L. R. 5 discussed. In French v. Styring, 2

C. P. 568
;

A7idrews' tfc Alexander's C. B. N. S. 357, ante, p. 18, the

case, 8 Eq. 176
;
and as to suits be- race-horse was clearly held in com-

tween the members of such societies, mon, the owners having become

Bromley v. Williams, 32 Beav. 177 ;
such at different times and by dif-

Harvey v. Beckioith, 4 N. R. 90 and ferent titles.

298
;
and 12 W. R. 819 and 896. (o) See Kay v. Johnston, 21 Beav.

(«) As to whether joint purchasers 536. Whether they intended to be-

become tenants in common, or joint come partners or not may of course
E 2
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Bk. I. Chap. 1.

Sect. 6.

Co-ownership
and co-partner-

ship compared.

Speaking generall}', and excluding all exceptional cases, the

principal differences between co-ownership and partnership

may be stated as follows :

1. Co-ownership is not necessarily the result of agreement.

Partnership is.

2. Co-ownership does not necessarily involve community of

profit or of loss. Partnership does.

3. One co-owner can, without the consent of the others,

transfer his interest to a stranger, so as to put him in the

same position as regards the other owners as the transferor

himself was before the transfer. A partner cannot do this.

4. One co-owner is not as such the agent real or implied of

the others. A partner is.

5. One co-owner has no lien on the thing owned in

common for outlays or expenses, nor for what may be due

from the others as their share of a common debt. A partner

has.

6. One co-owner of land is entitled to have it divided

between himself and co-owners, but not (except by virtue of a

recent statute) to have it sold against their consent. A
partner has no right to partition in specie, but is entitled, on a

dissolution, to have the partnership property, whether land or

not, sold, and the proceeds divided.

7. As between the real and personal representatives of a

deceased co-owner of freehold land, the equitable as well as the

legal interest in his share is real estate
;
whilst as between the

real and personal reisresentatives of a deceased partner, the

equitable interest in his share of partnership freehold property

is treated as personal estate, although the legal interest in it

is real estate.

8. Co-ownership not necessarily existing for the sake of

gain, and partnership existing for no other purpose, the

remedies by way of account and otherwise which one co-owner

be doubtful, as in Sharpe v. Cum-

mings, 2 Dowl. & L. 504, where two

persons liired a field wherein to

graze their cattle. This subject

will be adverted to hereafter when

treating of partnership property.
Pothier has an appendix on the

subject at the end of his essay on

partnership ;
but the appendix ia

omitted from Mr. Tudor's transla-

tion of that essay. See further on

tliis subject the last chapter in Story

on Partnershij).
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has against the others are in many important respects different J^k, I. Chap, i.

irom, and less extensive than, those which one partner has •

against his co-partners {p).

When, however, co-owners of property employ it with a view Co-owners shar-

to profit, and divide the profit obtained by its employment, the

difference if any between them and partners becomes very

obscure. The point to be determined is whether from all the

circumstances of the case, an agreement for a partnership

ought to be inferred ; but this is often an extremely difficult

question.

If each owner does nothing more than take his share of the

gross returns obtained by the use of the common property,

partnership is not the result. On the other hand if the owners

convert those returns into money, bring that money into a

common stock, defray out of it the expenses of obtaining the

returns, and then divide the net profits, partnership is created

in the profits if not also in the property which yields them.

Mau}^ j)erplexing cases may be imagined intermediate between

those here put as examples, but the following illustrations will,

it is hoped, enable the reader to appreciate the distinction in

question.

If several persons jointly purchase goods for re-sale, with a Joint purchasers

view to divide the profits arising from the transaction, a re-sale.

partnership is thereby created {q). But persons who join in

the purchase of goods, not for the purpose of selling them

again and dividing the profits, but for the purpose of dividing

the goods themselves, are not partners and are not liable to

tliird parties as if they were. Coope v. Eyre (r) is a leading Coope r. Eyre.

case in support of this j)roposition. There an agreement was

come to that one person should purchase oil and then divide it

amongst himself and others, they paying him their proportion

of the price. The oil was bought accordingly, and the pur-

chaser becoming bankrupt, the seller sought to make the other

parties to the agreement pay for the oil. But it was held that

the purchaser purchased as a principal and not as an agent,

and that as there was no community of profit or loss, the

persons amongst whom the oil was to be divided could not be

(p) See infra, as to this. 867.

(q) Reid V. Hollinshead, 4 B. & C. (r) 1 H. Blacks. 37.
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Bk. I. Chap. 1,

Sect. 6.

Hoare v. Dawes.

Gibson r. Lup-
ton.

Part-owners

sharing the pro-
dvice of their

property.

Co-owners of

mines.

made liable as partners or g-jmsi-partners. In Hoare v.

Dawes (s) there was a similar agreement, and Lord Mansfield

tlionglit at first that there was a g?(.a.si-partnersliip, but he and

Willes, Ashlnirst, and Buller, JJ., ultimately decided that there

was not, there being no agreement to share profit or loss, and

there being no pretence for holding the purchasers liable for

the acts of each other by reason of their holding themselves

out as partners.

So in Gibson v. Lujiton (t), two persons joined in the pur-

chase of some wheat with the intention of dividing and paying

for it equally, and it was held that as there was no joint

interest in profit or loss they could not be considered partners,

either as between themselves or as regarded third parties.

Moreover, part-owners who divide what is obtained by the

use or emplo3anent of the thing owned, are not thereby con-

stituted partners. For example, if two tenants in common of

a house let it and divide the rent equally amongst them, they

are not partners, although they may pay for repairs out of the

rent before dividing it (?/). So two persons who are tenants in

common of a race-horse, and share his winnings on the one

hand, and the expenses of his keep on the other, are not

partners, but co-owners only (x). So part-owners of ships are

not usuall}^ partners (i/), although they may be partners as well

as part-owners, as was the case in Camphell v. Mallett (z).

So again with respect to mines and quarries. Tenants in

common or joint tenants of a mine or quarry may or may not

be partners ;
and the mine or quarry itself may or may not be

part of a common stock. But it is highly inconvenient, if not

altogether impossible, for co-owners of a mine or quarry to

work it themselves without becoming partners, at least in the

(s) 1 Doug. 371.

(t) 9 Bing. 297.

(u) See per Willes, J., in the case

cited in the next note. See, also,

Lyon V. Knowles, 3 B. & Sm. 556,

Avhere the gross receipts of a theatre

were divided
;
and London Financial

Assoc. V. Kelk, 26 Ch. D. 107.

(x) French v. Styring, 2 C. B. N.

S, 357 ; qucere, whether there was

in this case a partnershijD in the pro-

Jits ? It would seem not
; the agree-

ment being to divide the winnings
as gross returns. See ante, p. 18.

(y) Helme v. Smith, 7 Bing. 709
;

Ex parte Yonng, 2 V. & B. 242
;

Fx piarte Harrison, 2 Rose, 76
;

Green v. Briggs, 6 Hare, 395.

(z) 2 Swanst. 551. See ib. p.

575.
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profits of the mine
;
and persons who work a mine or quarry

^^- I- ^^''^p- l-

Sect. 6.

in common are regarded rather as partners in trade than as

mere tenants in common of land (a).

Three cases have here to he considered :
—

1. The co-owners may he partners not onl}' in the profits
Co-owners pnrt-

. , . • \t> rni ners in profits
but also in the mme itself. J. he co-owners are then partners and in mine.

to all intents and pm'poses, and their mutual rights and obli-

gations are determined b}'-
the law of partnership as distin-

guished from the law of co-ownership (h).

2. The co-owners may not be partners at all
;
neither in the Co-owners not

profits nor in the mine. Their mutual rights and obligations

are then determined by the law of co-ownership as distin-

guished from the law of partnership. In this case each owner

is entitled to an account of what the others have got from the

mine more than their share (c) ;
and to transfer his share in

the mine without the consent of the other owners (d) ;
and to

have a partition made of the mine between him and them.

But the writer conceives that in the case now supposed no

owner is entitled to have the mine sold against the consent of

the others (e). "Whether, if the co-owners cannot agree as to

the mode of working the mine, an action will lie for the

appointment of a receiver and manager, is not settled. Lord

Eldon in Jeferys v. Smitli (/), is generally understood to have

intimated that it will
;
but the case before him was not of the

description now under discussion, being one in which the

mines were worked in partnership ;
and in a recent and care-

(rt)
See Jefferys v. Smith, 1 Jac. (c) Denys v. Schuckburgh, 4 Y. &

& W. 298 ; Crawshay v. Maule, 1 C. Ex. 42.

Swanst. 495 ; Fcreday v. Wightwick, (d) Bentley v. Bates, 4 Y. & C. Ex.

1 R. & M. 45. 182.

(/>)
There is no authority for say- (e) I.e., except under the Act 31

ing that in this case one of the & 32 Yict. c. 40, enabling a sale to

partners can in the absence of a be made in lieu of partition. See

special agreement or custom, assign Steioard y. Blakeway, 4 Ch. 603, and

his share without the consent of the 6 Eq. 479.

other partners. That in this case (/) 1 J. & W. 302. TFyngd v.

the right is to a sale, and not to a Heathcote, cited in 4 Y. & C. Ex.

partition of the mine, see Wild v. 187, supports the same view, but

Milne, 26 Beav. 504
; Crawshay v. the circumstances of the case are not

Maule, 1 Swanst. 495
;
Lees v. Jones, sufficiently known.

3 Jur. N. S. 954.
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Bk. I. Chap. 1.
fully considered case the contrary rule was treated as more

Sect. 6.

correct (r/).

Co-owners part- 3. The co-owners of a mme may work it together, bring the

onjv produce into a common fund, and be partners in the profits of

the mine but not in the mine itself. In this case the mutual

rights and obligations of the owners are determined partly by
the law of partnership and partly by the law of co-ownership,

and some curious anomalies are the consequence. The most

important of these are as follows :
—

1. Each co-owner ma}-- transfer his interest in the mine and

in the partnership working it, without the consent of the other

owners (Ji).

2. Each co-owner is entitled to maintain an action for an

account against the others without seeking for a dissolution of

the partnership (i).

3. Upon a dissolution of the partnership, the mine itself,

not being partnership property, must be divided between its

several owners and not be sold (k) : unless under the statute

enabling sales to be made in lieu of partition (I).

4. As between the real and personal representatives of a

deceased partner, his share of the mine will be real and not

personal estate (m).

5. With a view to a dissolution the court will, if necessary,

appoint a receiver and manager to carry on the mine for the

benefit of all parties interested (w).

6. The obligation of each co-owner to account to the"O^

(g) Bohrrts y.Eherhardt,Kaj,l4S. creed in the cases referred to, anfe,

Where tlie mine lias been worked note {h), but in them the mine was

in partnership, and the partnership a partnership asset. Consider the

has been dissolved, and the mine analogous case of a ship,

ordered to be sold, an interim re- (/) 31 & 32 Vict. c. 40.

ceiver and manager will, if necea- (»i) Steward v. Blakeway, uhi sup.

sary, be appointed, Lees v. Jones, 3 (n) Eoherts v. Eherhardt, Kay,
Jur. N. S. 954. 148

;
Lees v. Jones, 3 Jur. N. S.

(/i) Bentley v. Bates, 4 Y. & C. Ex. 954
; Jefferys v. Smith, 1 J. & W.

182
; Crawshay v. Maule, 1 Swanst. 302

;
Eowe v. JFood, 2 ib. 553 ;

517-9. TFyngct v. Heathcote, cited 4 Y. & C.

(i) Bentley v. Bates, 4 Y. & C. Ex. Ex. 187. Whether a receiver and

182. manager will be appointed if no dis-

(k) Stevxird v. Blakeway, 4 Ch. solution is sought, see the judgment
603, and 6 Ecj. 479. A sale was de- in lioherts v. Eberhardt.
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others, is the same as that of one partner to account to his ^^- I- ^^^v- l-
'

/ .
Sect. 6.

co-partners, and much more extensive therefore than the obli

gation which exists in a case of mere co-ownership. The lien

which each partner has on the shares of his co-partners for

what is due from them to the partnership extends to cases of

this 3rd class (o) ;
as does also the obligation which one

partner is under to account to his co-partners for benefits he

ma}^ have received in respect of the common property. It

has been decided that where two tenants in common of a mine

construct a shaft at their own expense in land belonging to

one of them exclusively, money paid by a stranger for the use

of that shaft belongs to both tenants and not exclusively to

him in whose land the shaft is constructed (j)).

Note on the remedies available hij one co-owner against the

others.

In order still further to understand the differences between co-ownership

and co-partnershi}) it is necessary to compare the rights and remedies of

co-owners against each other with the corresponding rights and remedies

of partners. The rights and remedies of partners inter se, will be fully

investigated hereafter ;
but as there is no compendious summary of the

rights and remedies of co-owners inter se, the following note is here

appended.
The obligation of a partner to account with his co-partner arises ex

contractu, and this obligation is not confined to the partners themselves,

but devolves, with its correlative right, upon their respective represen-

tatives. The obligation of one co-owner to account Avith the other for the

profits -which may have arisen from the common property cannot be based

upon contract where no contract has been entered into
;
but it by no means

follows, that because there is no contract, express or tacit, to share profits,

each co-owner ought to be entitled to get what he can and to keep what he

may get. This was seen plainly enough by the Eoman lawyers, who

properly held an obligation to arise quasi ex contractu, and who found no

difficulty in declaring that every co-owner ought to account to the others

for the profits received by himself, and to contribute with them to the

expenses properly incurred for the common benefit (q). Our ancestors,

however, seem to have taken a diff"erent view of the matter.

(o) Fereday v. WightwicJc, 1 R & (q) See Inst. lib. 3, tit. 27, §§ 3-

M. 45
;
Eoherts v. Eberhardt, Kay, 5

;
and Dig. lib. x. tit. 2, 1. 25, § 16,

148
; Grawshay v. Maule, 1 Swanst. and tit. 3, 1. 4, § 3, and lib. xvii. tit.

495. 2, 1. 34.

(2?) Clegg v. Clegg, 3 GifF. 322.
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Bk. I. Chap. 1. By tlie strict rule of the common law, one co-owner of land was entitled
"^°*' ^- to no account from another unless the former had made the latter his

baililf, or had been actually ousted from tlie land(r) ;
and one co-owner of

a chattel had no remedy against another, unless he had destroyed the

common j^roperty (s). The statute 4 Anne, c. 16, § 27, has placed co-

owners of land in a somewhat better position than they were in before, by

enacting that an action of account may be maintained by one co-owner

against another for receiving more than his share : but nothing has been

done to improve the law as to co-owners of chattels exce^it by the intro-

duction by Equity Judges of rules founded on the principles of the Roman
law.

The inadequacy of the remedies available by one co-owner against

another at common law is justified by early writers upon the ground that

each tenant in common has it in his own power to enter on the common

l^roperty, if it be land, and to get possession of the common property, and

retain it, if it be an ordinary cliattel
;
and according to the writers in

question, it is only when one co-owner jirevents the other from entering

in the first case, and, by destroying the chattel, from getting possession

of it in the other, that there is any necessity for having recourse to an

action (t). The unsatisfactory nature of this reasoning is too apparent to

require comment
;
for admitting its force in the case of land, it is plainly

in the highest degree unjust to allow one co-owner of a valuable chattel to

keep it exclusively in his own possession, and to tell the other that his

only remedy is to take it peaceably when he sees his time, and having got

it to be careful not to part with it. Unsatisfactory, however, *as the reason-

ing is, it affords the only explanation of the actual state of the law upon the

subject under consideration.

In order to understand accurately the remedies, which by the law of this

country are available for one co-owner against another, it is necessary, in

the first place, to distinguish land from chattels.

1. TFith respect to land.

Co-owners of *• ^^ ^''^^'•^ ^^ owned by several persons, jointly or in common, each is

land. entitled to enter upon and occupy it (h).

2. If any one of them is actually excluded by the others he can bring an

action for the recovery of his undivided share (x) ;
and having recovered

he can sue for mesne profits (y) ;
and in an action for them the jury are not

bound to confine the damages to the value of the actual profits made by the

defendant
(;.).

In case of actual exclusion or destruction an action for

(r) See Co. Lit. 200. (x) Lit. §§ 322 and 323 and Coke's

(s) Ibid. Com. upon them. As to evidence of

{t) See Lit. § 323. actual exclusion, see Doe v. Prosser,

(n) Lit. § 323. One is not en- Cowp. 217
;
Jacobs v. Seward, L. R.

titled to a receiver as against the 5 H. L. 464.

others if they do not exclude him, (y) Goodtitle v. Tombs, 3 Wils.

Sandford v. Ballard, 30 Beav. 109. 118.

See infra, note (6). (z) Ibid.



REMEDIES OF CO-OWxNTERS INTER SE.

damat'es will also lie by one co-owner against the other ((t) ;
and now an Bk. I. Chap. 1.

injunction and a receiver can be obtained, even although there is no actual
'^

exclusion (h).

3. Subject to the provisions of the act of 31 & 32 Vict. c. 40, one co-

owner of land is entitled to have it divided between himself and the other

owners, although they may not desire a partition (c).

4. If one co-owner makes the other his bailiff or receiver, the latter can

be compelled to account, not only for what he has received, but also for

what he might have received without his own Avilful default (rf).

5. And by the statute of Anne (4 Anne, c. 19, § 27) one co-owner who

receives more than his share can be made to account to the other owners for

what he has received more than he ought (e).

G. But it has been decided, since the passing of this statute, that one

co-owner of land, who merely occupies the whole, is not liable to pay any

rent to the other owners (/).

7. And it has also been decided that if one co-owner not only occupies

tlie whole land, but expends his own industry and capital upon it, and

thereby realises profit {e.g. by farming), he is not liable to account to his

co-owners for any share of such profit ((/).

8. But if one co-owner of land derives gain, not from the mere use of

the land by himself, but by being paid for the use thereof by others, he

must account to the other owners for what he receives beyond his own

share Qi).

9. A fortiori, if one co-owner of land derives gain by wasting the com-

mon property, he is liable to account to the other owners for their shares

of the money so obtained (i).
He can also be restrained by a co-tenant

from committing destructive waste (k), but not from cutting timber in a

(a) Gresswell v. Hedges, 1 H. & C.

421, where the defendant paid money
into court in respect of the damage
to the plaintiff's share.

[h) See Jud. Act, 1873, § 25, cl. 8.

Porter v. Lopes, 7 Ch. D. 358
;
Sand-

ford V. Ballard, 33 Beav. 401.

(c) See Bac. Ab. Joint-tenants, I.

7, and Agar v. Fairfax, 17 Ves. 533,

and the notes to it in 2 Wh. & Tud.

L. C.

(d) Co. Lit. 200 I, and 172 a.

(e) The remedy at law was by an

action of account and not by an

action for money had and received,

Thomas v. Thomas, 5 Ex. 28 ;
Jacobs

V. Seivard, L. R. 5 H. L. 464.

(/) Teasdale v. Sanderson, 33 Beav.

534
;
Wheeler v. Home, Willes, 208

;

M'Mahon v. Burchell, 2 Ph. 127.

But see Drury v. Drury, 1 Rep. in

Ch. 49. In Turner v. Morgan, 8

Ves. 145, there was exclusion.

Where one of the co-owners is an

infant, see Pascoe v. Sivan, 27 Beav.

508.

(r/) Henderson v. Eason, 17 Q. B.

701, and 2 Ph. 308
;

Jacohs v.

Seward, L. R. 5 H. L. 464.

(/i)
Henderson v. Eason, 17 Q. B.

701. See, too, Clegg v. Clegg, 3 Giff.

322, ante, p. 57, note
( j?) ;

Carter v.

Home, 1 Eq. Ca. Ab. 17, as to shar-

ing benefits derived by one.

(z) Co. Lit. 200 h
; Martyn v,

Knowllys, 8 T. R. 145. See the last

sentence in the judgment. See, as to

injunctions to restrain waste, Twort

V. Tumi, 16 Ves. 128.

Qc) Arthur v. Lamh, 2 Dr. <t Sm.

428 ; Wilkinson v. Haygarth, 12 Q.

B, 837.
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Sect. 6.
proper and judicious manner; nor, it is conceived, from mining in a similar

way (/).

10. If one of several joint tenants, or tenants in common of a house, lays

out money in necessary repairs, his outlays will be taken into account upon
a partition or sale (m) ;

hut he cannot enforce contribution by an action for

damages (?;) ;
nor has he any lien on the house or on the interest of his

co-tenants therein for their shares of the expense (o).

2. TFith respect to chattels.

Co-ownera of Ships are by far the most important chattels usually owned in common.

Chattels. But great care is required in applying the rules which govern ships to

other chattels
; for, in the first place, the principles enforced in the court

of admiralty differ in many important resj^ects from those by Avhicli the

ordinary courts are governed ; and, in the next place, the stringent pro-

visions of the ship registry acts have frequently rendered it impossible

to apply to ships those general doctrines of equity which are applicable to

other kinds of projierty. For the purj^ose, therefore, of avoiding error in

pursuing the present subject of inquiry, ships mu,st be distinguished from

other chattels.

1. Ships. A considerable portion of the law which regulates the mutual rights and

obligations of part-owners of ships is based upon the assumption that it is

particularly for the benefit of the public that shijis should not lie idle(j9).

Hence it is that a majority of the part-owners of a ship can employ her

against the will of the others, upon giving them security to the value

of their shares (q) ;
a course which cannot be taken by a majority of the

part-owners of any other chattel. Where a ship is sent on a voyage by
some of the part-owners against the will of the others, the dissentients are

not entitled to share the profits of the voyage (r), nor are they liable to

contribute to its losses
(.s).

But where a ship is employed by all the part-

ownei's, or by some of them, but not against the will of the others (t), they
all share her gross earnings, and contribute to the expenses incurred, in

obtaining them
;
and in such a case there is little, if any, difference between

the accoiint which is taken between the part-owners, and that which would

be taken if they were actually partners.

(T)
Arthur v. Lamh, 2 Dr. & Sm.

428
;
Wilkinson v. Haygarth, 12 Q.

B. 837.

(m) See Leigh v. Diclceson, 15 Q. B.

D. 60.

(n) Jto?., where the passages in Co.

Lit. 200 a, and F. N. B. 1G2, and the

old writ of contribution, are ex-

plained.

(o) Ee Leslie, 2.3 Ch. U. 552. See

also Kay v. Johnston, 21 Beav. 536
;

Teasdale v. Sanderson, 33 Beav. 534.

(p) See Maclachlan on the Law of

Merchant Shijjping, p. 90, ed. 2.

(q) Lhid. p. 94.

(r) Anon., 2 Ch. Ca. 36 ; Davis v.

Johnston, 4 Sim. 539.

(.s)
Hor7i V. Gilpin, 1 Ambl. 255.

Davis V. Johnston, 4 Sim. 539, is not

opposed to this. The marginal note,

however, is calculated to mislead.

(t) Strelly v. Winson, 1 Vern.

296, as corrected by Horn v. Gilpin,

1 Amb. 255.
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Before any division of profits amongst the part-owners, the gross freight Bk, I. Chap,

or earnings of the adventure must be applied in payment of the expenses of ^^ct. 6.

the voyage yielding them, including the costs of repairs and outfit for that

voyage (w). Lord Hardwicke Avent further, and held that each part-owner
had a lien on the ship itself, and on the proceeds of its sale for the balance

due to him from the other owners on the joint account, and had a right to

a sale of the ship as if it were partnership projjerty {x). But Lord Eldon

thought this was going too far
;
and he reversed Lord Hardwicke's decision

;

and it is now settled that there is no such lien or right (j/).
Lord Eldon's

view, however, has not prevailed in America
(:.').

Passing from ships to other chattels, the position of a part-owner not in 2. Other

possession was at law most disadvantageous ;
for 1, he could not obtain Chattels,

possession otherwise than by taking the thing itself if he had the chance (a) ;

2, he could not obtain the value of his share unless tlie thiuir had been

actually or virtually destroyed (h) ;
and 3, these rules applied as well to

the produce of the thing, as to the thing itself (c). Whether, if one tenant

in common of a chattel sold it, the other had any remedy at law for his

share of the money produced by the sale, Avas doubtful
(rf),

unless the sale

had conferred a good title to the entirety U]3on the purchaser, w^hen a remedy

clearly existed (e).

The oblicration of a co-owner of a chattel to account for the gain which

he might have derived from its use may therefore be said to have been

hardly, if at all, recognised at law. In equity the case was otherwise, but

it is surprising how little direct authority there is upon the subject of

co-ownership, if the decisions relating to ships and tlie winding-up of

partnerships are excluded from consideration. Tlie principles, however,

upon which these decisions are based, may safely be ajjplied to other cases

if the anomalies introduced by the ship registry acts, and the fact that the

rights of partners and those claiming under them depend upon contract,

are borne in mind.

When the profits derived by one part-owner of a chattel are not at-

tributable to his own industry and exertions, but are simply Avhat he

receives from others in respect of it (e.g. dividends of stock, or shares, or

money paid for hire)
—or where the profits are produced in the ordinary

(«) Gree7i v. Briggs^ 6 Ha. 395
;

Lindsay v. Gibbs, 22 Beav. 522, and

26 ib. 51, and 3 De G. & J. 690 ;

Alexander v. Simms, 18 Beav. 80,

and 5 De G. M. & G. 57.

(x) Doddington v. Hallet, 1 Ves.

S. 497, and see A.-G. v. Borrodaile,

1 Price, 148, and per Lord Eldon, 2

V. & B. 243.

(i/)
Ex parte Young, 2 V. & B.

242
;
Ex parte Harrison, 2 Rose, 76.

(z) See Story on Part. § 444.

(a) Lit. § 323, and see 2 Wms.
Saund. 47 o.

{b) Co. Lit. 200 ; Jacobs v. Seicard,

L. E. 5 H. L. 464.

(c) See Fennings v. GrenviUe, 1

Taunt. 241, where a whale had been

converted into blubber and oil.

(d) See Heath v. Hubbard, 4 East,

110
; Mayhew v. Herrick, 7 C. B.

229
; Morgan v. Marquis, 9 Ex.

145
;
Barton v. Williams, 5 B. & A.

395
;

and IVilliams v. Barton, 3

Bing. 139.

(c) See Jacobs v. Seward, L. R. 5

H. L. 464, and the cases in the last

note, and j3er Willes, C. J., in Wheeler

V. Horn, Willes, 208.
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Bk. I. Chap. 1. course of nature {e.cj. by breeding)
—there is no difficulty in coming to the

^"'^^- ^- conclusion that his co-owners are entitled to make him account to them

for their shares of what their property may have produced. Further,

when one co-owner of a chattel derives gain from its use, and those gains

are attributable, mainly, or in part, to his own industry and exertions,

justice to the other owners and to him rec[uires, either that the gains made

by him shall be shared by all, they making liim a proper allowance for his

trouble and reimbursing him his expenses ;
or that he shall be allowed to

keep the whole profits, paying the other owners a proper sum for the use of

tlieir property. Of these two modes of adjusting the rights of the parties,

the first seems to be most in accordance with the course usually adopted in

analogous cases. Notwithstanding, therefore, the little direct authority

upon the point, the writer ventures to submit that as a general rule where

one owner of a chattel derives gain from its use, he is, independently of

any contract, bound to account to the other owners for their respective

shares, he being allowed all proper charges and exj)enses (/).

Co-owners of Cases may, nevertheless, arise in which justice maj'^ be done by allowing

patents and copy- each co-owner to make what he can and to keep what he may get. Tliis

rights.
j^^g^y occur where the chattel is such that each co-owner can, in fact, enjoy
his rights to the full extent, without the concurrence of the other owners

{e.g. where the chattel is a patent for an invention). In the case of a

patent, belonging to several persons in common, each co-owner can assign

his share and sue for an infringement {g\ and can also work the patent

himself, and give licences to work it, and sue for royalties payable to him
for its use {h) ; and it is now settled that he is entitled to retain for his own
l)enefit Avhatever profit he may derive from the working, although it is

perhaps still open to question \\hether he is not liable to account for what

he receives in respect of the licences (t). The mutual rights of co-OAvners

of a copyright, not being partners, have not been much discussed : but it

has been decided that a licence to represent a dramatic entertainment

granted by one only of several co-owners of the copyright in it does not

bind the others; nor prevent them from recovering their shares of the

penalties imposed by statute on persons who infringe the copyright (Jc).

If part-owners of an ordinary chattel cannot agree who ought to have it,

or how it ought to be employed, the only remedy (if any) appears to be by
an action for an injunction or a receiver and a sale

{l).

(/) See the judgment of V.-C.

Wigrain, in Green v. Briygs, 6 Ha.

395, and Strelley v. JFinson, 1 Vern.

297. See, also, 1 Story's Ecp Jur.

§ 466.

(g) See DimnicUffv. Alalhtt, 7 C.

B. N. S. 209, and JFalter v. Lavater,

8 ib. 162. As to tenants in common

of trade-marks, see Dent v. Tarpin,

2 J. & H. 139.

Qi) Sheehan v. Great East. Rail.

Co., 16 Ch. D. 59.

(i) Mathers v. Green, 1 Ch. 29, re-

versing S. C. 34 Beav. 170. The
same point was discussed, but not

decided in Hancock v. Beivley, Johns.

601, See, also, RusselVs Patent, 2

De G. & J. 130
; Horsleij v. Knigh-

ton's Patent, 8 Eq. 475.

(/,) Pou-ell Y.Head, 12 Ch. D. 686.

See some observations on the indi-

visibility of copyright in 4 H. L. C.

992.

Q) See Jud, Act, 1873, § 25, cl. 8.
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CHAPTER II.

OF THE CONSIDERATION OP A CONTRACT OF PARTNERSHIP.

Agreements to share profits, like all other agreements, Bk. I. Chap. 2.

require to be founded on some consideration in order to be Consideration

binding. Any contribution in the shape of capital or labour, ^^j^
paituer-

or any act which may result in liability to third parties, is a

sufficient consideration to support such an agreement (a).

A hondfide contract of partnership is not invalidated by the

unequal value of the contributions of its members, for they

must be their own judges of the adequacy of the consideration

of the agreement into which they enter.

As observed by Vice-Chancellor Wigram,
"
If one man has

skill and wants capital to make that skill available, and another

has capital and wants skill, and the two agree that the one

shall provide capital and the other skill, it is perfectly clear

that there is a good consideration for the agreement on both

sides, and it is impossible for the Court to measure the

quantum of value. The parties must decide that for them-

selves
"

ih).

It often happens that persons agree that all profits shall be Profits to be

shared rateably, and, nevertheless, that all losses shall be borne
l^^l^^ not!

by some or one of them exclusively. Such an agreement is

not necessarily invalid as a nudum pactum ; for it is nothing

more than an agreement, providing, amongst other things, that

some or one of the partners shall indemnifj^ the others against

losses
;
and the very fact that these latter become, or agree to

become, partners is quite sufficient consideration to give vali-

dity' to a contract that they shall be indemnified. Such agree-

ments appear, moreover, to be reasonable, where the partners

(ft) See The Herkimer, Stewart's Cli. D. 75.

Adiii. Rep. 23
; Andersons case, 7 {h) Dale v. Hamilton, 5 Ha. 303.
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Ek. I. Chap. 2. indemnified leave the whole management of the concern to their

co-partners (c)-

Of the return ofpremiums.

Premiums. It frequently happens, when one person is admitted into

jjartnershiiJ with another already established in business, that

it is agreed that the incoming partner shall pay the other a

l^remium, i.e., a sum of money for his own private benefit.

Such an agreement is valid ;
and if the i^remium is not duly

paid, it may be recovered by an action, provided the plaintiff

has been ready and willing to take the defendant into partner-

shi]:* as agreed {d).

The consideration for the premium is not only the creation

of a partnership between the person who takes, and him who

parts with, the mone}^ but also the continuance of that partner-

ship ; and if a person on his entry into a partnershij) pays a

premium and then the partnership is determined sooner than

was exj)ected, the question arises whether any, and if an}',

what part of the premium ought to be returned ?

In order to determine this point, it is necessary in the first

l)lace to ascertain whether the agreement for the premium was

or was not tainted with fraud.

Premiums re- 'If a person lias been deluded into becoming a partner by
turnable in cases „, 1^11, , ,• 11  ^

of fraud. lalse and iraudulent representations, and has paid a premium,

he may take one of two courses
; viz., either abide by the

contract and claim compensation for the loss occasioned by the

fraud, wdiich he may do in taking the partnership accounts
;

or he may disaffirm the contract, and thereby entitle himself

to a return of the whole of the money he has jmid {e). And

(c) Geddes v. Wallace, 2 Bli. 270, being nudum factum ; and his Lord-

is an instance of such an. agreement. sliip tbouglit that under such an

However, in Bropliy v. Holmes, 2 agreement the losses should be borne

Moll. 1, the L. C. Hart expressed an equally. But see, as to such partner-

opinion that an agreement between ships, ante, pj). 15, ct seq.

A. and B. that A. should advance (d) Walker v. Harris, 1 Anstr.

capital, that B. should be sole ma- 245, where it was held that no part-

nager, and that they should divide nership deed need be tendered.

tlie profits equally, but that all (e) See infra, pp. G5, et seq. ; and

losses should fall on B. was, as re- as to rescinding for fraud, infra,

gards the last stipulation, void, as book iii. c. 10.
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in a case of this sort in the event of the bankruptcy of the r^k. I. Chap. 2.

defrauding partner, the amount of the premium paid to him is

a debt provable against his estate in competition with his

separate creditors (/).

But if the agreement by virtue of which the partnershii? Return of pre-

was entered into, and the premium became payable, is not corskieratTon for

tainted b}' fraud, then the proper mode of dealing with the ^* ^^^ failed.

premium is not so easy to determine. In the first place,

assuming the partnership to have been in fact created, it is

clear that there has not been a total failure of consideration

for the premium ; and, consequently, it cannot be recovered as

money paid for a consideration which has failed (g). In the

next place, persons who enter into partnership know that it

may be determined at any time by death and other events
;

and unless they provide against such contingencies, they may

fairl}^ be considered as content to take the chance of their

happening, and the tendency of modern decisions is to act on

this princij)le (li).

On the other hand, if a person receives a premium for Apportionment

1 . 1
. , . , . , „ of premium

taking another into partnership, winch is to endure lor a wlien partner-

certain time, and then himself does anything which determines
sooaertuan w;

the partnership before that time has elapsed, he may be fairly expected.

considered as having precluded himself from insisting on his

strict right to retain or be paid his whole premium. More-

over, where there has been no misconduct, a premium paid

for a partnership for a term of years has been held apportion-

able in the event of a premature determination of the partner-

ship by an unforeseen occurrence. The fact that the con-

sideration for the premium has partially failed has been

considered sufficient to render it inequitable to retain or obtain

payment of the whole premium (<) .

(/) Ex imrta Turcpiand, 2 M. D. (g) See Taylor v. flare, 1 Bos. &
& D. 339 ;

an.l see Bury v. Allen, Piil. N. R. 260.

1 Coll. 589. The case of Ex parte (h) JFIiincup v. Hughes, L. R. 6

Broome, as reported in 1 Rose, 69, C. P. 78 ;
Ferns v. Carr, 28 Cli. D.

is opposed to this, but see on. that 409. See, also, Akhurst v. Jachon,

case the note in 1 Coll. 598, and the 1 Swanst. 85
;
Bond v. Milhourn, 20

observations at the end of the judg- W. R. 197.

ment, ib. p. 607. (')
Similar views have been taken

F

as
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r.k. I. Chap. 2.

1. Partnerships
at will.

2. Partnerships
for a time.

Agreements to

dissolve.

The priiicij)les applicable to cases of this description are

not even yet well settled ;
nor are the decisions upon them

easy to reconcile.

The following rules are, however, submitted to the reader as

guides on this subject :
—

1. Where a partnership is entered into for no specified time,

and there is no agreement for a return or an apportionment of

the premium in the event of an unexpected determination of

the partnership, no part of the premium is returnable on the

happening of such event. A case of fraud must be dealt with

on its own demerits
;
and a person taldng another into partner-

ship for no definite time cannot, as soon as he has received

the premium, dissolve the partnership and retain what has

been paid as the consideration for it (k). But laying aside

fraud, and supposing there to be nothing except a partnership

created for no specified time and determined soon after its

creation, it is difficult to hold that it was in fact entered into

for a longer time, and that the person wdio came in, paying a

premium, has not got all for which he stipulated (/).

2. Where a partnership is entered into for a specified time,

and is determined prematurely, the first matter for consider-

ation is whether the parties have come to any agreement
on the dissolution. If they have, and if they have also

provided for the premium, it must be dealt with accord-

ing to the agreement ;
but if the agreement on dissolu-

tion is silent with respect to the premium, the inference is

that the parties did not intend to deal with it, nor to vary

their rights to it under the original agreement for its pay-

ment (in).

witli respect to what is riglit in cases

of a similar kind, arising on the

death of a solicitor who has been

paid a premium by an articled clerk,

8&e Hirst y. Tolson, 2 Mac. & G. 134
;

Ex parte Bayhy^ 9 B. & C. 691. But
these cases have been since disap-

proved. See JFhincup v. Hughes,
L. R. 6 C. P. 78, and Ferns v. Carr,
28 Ch. D. 409.

(/j) Featherstonhaugh v. Turner, 25

Beav. 382. See, also, Hamil v. Stokes,

Dan. 20, and Bunion v. Barkus, 4 De
G. F. & J. 42, 2}er L. J. Turner.

(I) See per Lord Eldon in Tattcr-

sail V. Groote, 2 Bos. & P. 134.

(m.) See Lee v. Page, 30 L. J. Ch.

857, and 7 Jur. N. S. 768. A mere
consent to dissolve may leave all

questions of this sort open, as in

Astle V. JFriyht, 23 Beav. 77
;

JVil-

son V. Johnstone, 16 Eq. 606
; Burt/

v. Allen, 1 Coll. 589.
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Where, however, no agreement is come to on the dissolution,
l^'^- I- Chap. 2.

then the cause of dissokition must be considered.

(a.) Death is a contingency which all persons entering into Premature

,,., ,Ti 1 • -rr- 1 termination.

partnersinp know may unexpectedly put an end to it. If, there-
(«) By death.

fore, they do not expressly guard against this risk, they may
reasonably be treated as content to incur it; and if death

should unexpectedly happen, no return of premium not ex-

pressly provided for can, it is apprehended, be demanded (?^).

But even in this case, if a person knows himself to be in a

dangerous state of health, and conceals that fact, and induces

another to enter into partnership with him, and to pay him
a premium, and shortly afterwards dies, the fraud so practised

will entitle the partner paying the premium to a return of part

of it
;
and he can obtain such return in an action for a partner-

shiiD account : he need not rescind the contract in toto (0).

[h.) Bankruptcy of the partnership as distinguished from (^) % bauk-

1 1 1 i !• r> 1 • • ruptcy.
the bankruptcy 01 one 01 the partners cannot, it is appre-

hended, be a ground for apportioning a premium ; for it is a

contingency which every one may fairly be taken as con-

templating (j)). But the bankruptcy of a partner receiving a

premium is a ground for its apportionment if he was embar-

rassed when the partnership commenced, and this fact was not

known to his co-partner (q) ; but not if it was (r). What the

effect would be if he became embarrassed after the commence-

ment of the partnership has not been decided. The bank-

ruptcy of the partner paying the premium cannot entitle him

or his trustee to a return of any part of it
; unless he has

been made banlo-upt by his co-partner who has received the

premium (-s).

(c.) The lunacy of a partner causing a dissolution would (c) Lunacy.

perhaps be considered as a ground for apportioning the

premium.

(n) See JVJiincup v. Hughes, L. E. G. 479.

6 C. P. 78 ;
Ferns v. Can; 28 Cb. D. (r) Akhurst v. Jackson, 1 Swanst.

409. 85.

(0) Mackenna v. Parkes, 36 L. J. (.s)
As in Harnil v. Stokes, Dan.

Ch. 366, and 15 W. K 217. 20, and 4 Price, 161. In this case

(2') See Akhurst v. Jackson, 1 it is to be observed that the contract

Swanst. 85. of partnership was not rescinded on

(7) Frcdand v. Stansfeld, 2 Sm. & tlie ground of fraud.
F 2
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{d) Disagree
ments.

Misconduct,

Bk. I. Chap. 2.
(fZ.) Disagreements between the jjartners resulting in a

flissolution have given rise to much difficulty. The tendency

of modern decisions is to apportion the premium in these

cases not only where neither partner is to blame (t) ;
but

a fortiori where the partner receiving the premium has so

misconducted himself as to give the i^artner paying it a right

to have the pai'tnership dissolved (») ;
and it matters not that

the latter may himself not be altogether free from blame (x) ;

nor is the rule altered by the fact that the partners have

consented to dissolve since the institution of legal pro-

ceedings (y).

But where a partner has paid or agreed to pay a premium,
and has so misconducted himself as to induce the court to

dissolve the partnership on that ground, he cannot recover

any part of the premium if he has paid it, nor avoid paying it if

it is due and it is still unpaid (z). In Wilson v. Johnstone [a),

V.-C. Wichens held that the misconduct must be such as to

amount to a complete repudiation of the contract of partner-

ship ;
but he did not lay down any rule for determining what

misconduct amounts to such a repudiation, and the statement

in the text is in accordance with the latest decision on the

subject (h).

3, There is no definite rule for deciding in any particular

case the amount which ought to be returned. The time for

which the partnership was entered into, and the time for which

it has in fact lasted, are the most important matters to be

considered
;
but other cii'cumstances must often be taken into

TVilson V.

Jolinstone.

3. Amount to be

returned.

(0 Ahi-ood V. Maude, 3 Ch. 369,

(w) Bulloch V. Crockett, 3 Giff. 507.

See, also, Roohe v. Nisbet, 50 L. J.

Ch, 588, where the partner dissolv-

ing was in fault, and was the party
to receive the premium.

(x) Atwood V, Maude, 3 Ch. 369,

where the partner paying the pre-
mium was plaintiff ; Astle v. Wright,
23 Eeav. 77 ; Pease v. Hewitt, 31

Beav. 22, Compare Aireij v. Borham,
29 Beav. 620, where nothing was

retui'ued.

(ij) Bury V. Allen, 1 Coll. 589
;

Astle V, TFright, 23 Beav. 77
;

JFil-

son V, Johnstone, 16 Ef|. 606. Com-

pare Lee V, Page, 7 Jur. X, S, 768,

and 30 L. J, Ch, 857,

(z) See Bluck v, Capstick, 12 Ch,

D. 863
; TFilson Y.Johnstone, 16 Eq.

606
; Aircy v. Borham, 29 Beav.

620
; Atwood v. Maude, 3 Ch. 369.

(rt) 16 Eq. 606.

(6) Bluck V. Capstick, 12 Ch. D.

863.
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account in order to decide what is fair between the parties (c).
Bk. I. chap. 2.

At the same time the rule generally adopted is to apportion

the premium with reference to the agreed and actual duration

of the partnership (d).

The i:)roper time for obtaining the decision of the court upon
the question whether any part of a premium is returnable or

not, is the hearing of the action. An inquir}'^ on this point

will not be added afterwards except under special circum-

stances (e).

(r) Lyo7i V. Twoddell, 17 Ch. D. v. Heuitf, 31 Beav. 22. Compare

529, which shows that the court has Bullock v. CrocJcetf, 3 Giff. 507 ;

a wide discretion in this matter. Freeland v. Stansfeld, 1 Sm. & G,

[d) See Wilson v. Johnstone, 16 479 ;
Hamil v. Stokes, Dan. 20,

Eq. 606
;
A tioood v. Maude, 3 Ch. where this rule was not adhered to.

369 ; Bury v. Allen, 1 Coll. 589 ; (e) Edmunds v. Robinson, 29 Ch.

Astle V. Wright, 23 Beav. 77 ;
Pease D. 170.
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CHAPTER III.

OF THE PERSONS CAPABLE OF ENTERING INTO PARTNERSHIP.

The parties to a contract of partnership may be considered

with reference to

1. Their number.

2. Their capacity.

SECTION I.—OF THE NUMBER OF PARTNERS.

Bk. I. Chap. 3. By the common law of this country there is no limit to the

.

^^ ' ' number of persons who may be associated together in partner-
Number of

ship (a).

Statutes reguiat- But from time to time various statutes have been passed,

of°persons'wbo^ declaring that certain partnerships shall be either altogether

may be partners,
illegal, or, at all events, deprived of some important rights, or

exposed to serious penalties, if their members exceed a pre-

scribed number. Of these statutes the Companies act, 1862,

is the only one of present practical importance. This act, by

§ 4, limits the greatest number of persons who can carry on

business as partners otherwise than under its provisions to ten,

if the business is that of bankers, and to twent}' in other

cases (h). But this enactment does not apply to partnerships

formed before the 2nd November, 1862 (see § 2), nor to those

formed in pursuance of some other act of Parliament, or of

letters patent, nor to companies engaged in working mines

within and subject to the jurisdiction of the Stannaries.

All the other statutes relating to this subject, except the

Banking act of 7 Geo. IV. c. 46, have been repealed (c) ;
and

((() As to the supposed illegality (h) See on this subject the vol. oil

of partnerships so large as to be Companies.

incapable of practically suing and (c) A list of them will be found

being sued, see the vol. on Com- in the :2nd edit, of this treatise, vol. i.

panics. p. 82.
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altliouGfli that act is still in force, no partnersliip or company' Bk. I. Chap. 3.
" Sect. 2.

can now be formed under it. That act limited the nmnber of

persons who could lawfully carry on business as bankers in

partnership and issue notes (except under certain restrictions),

to six (d).

SECTION II.—OF THE CAPACITY OF PARTNERS.

By the law of this country, a valid contract of partnership Persons wlio

J cannot be

can be entered into between any persons who are not under
partners,

the disabilities of minority or unsoundness of mind, and are

not convicts within the meaning of 33 & 34 Vict. c. 23. As

will be seen hereafter, when treating of illegal partnerships,

there are certain trades, businesses, and professions, which

cannot be lawfully carried on, either solely or in partnership,

unless some statutory requisite has been complied with : but

now that the disabilities under which spiritual persons formerly

lay have been removed (e), the writer is not aware that there is

any class of persons (except convicts), who, being of sound

mind, and over twenty-one, are rendered incapable of becoming

members of a partnership. Married women may be partners,

as will appear later on.

Agreements entered into between several persons, some of

whom are by law^ incompetent to contract, are not wholly null

and void, but are only in some respects less effective than if all

the parties to them were competent. Hence there is nothing

to prevent a person who is not sui juris from being a partner.

But if any such person is a partner, his or her want of capacity

to contract will necessarily give rise to consequences deserving

special notice. These may be considered as they affect, 1,

aliens; 2, felons and outlaws; 3, infants ; 4, lunatics; 5, married

women ;
and 6, corporations and companies.

((/)
See on this subject, infra, shall not be void (see iezm v. i?nf/7i<, Clergy,

book i. c. 5, § 1. 4 E. & B. 917). Consequently the

(c)
The law relating to the clergy disability under which the clergy

is now 1 & 2 Vict. c. 106, §§ 29-31, furinerly lay, and wliich rendered all

and 4 Vict. c. 14. Although a viola- partnerships and companies of which

tion of those laws is attended with they were de facto members, illegal

the risk of suspension and depriva- {Hall v. FranJdin, 3 M. & AV. 259),

lion, it is expressly enacted that con- exists no longer.

tracts entered into contrary to them
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Bk. I. Chap. 3.

Sect. 2.

Alien friends.

Effects of war
on tlie rights of

partners.

1. Aliens.

There is nothing to prevent an alien, not an enemy, from

being a partner (/). But a public minister of a foreign state,

accredited to and received by the Queen, cannot be sued here

even in respect of commercial transactions in which he may
have engaged (g).

Alien enemies stand in a very different position from alien

friends.

When two supreme powers are at war, all persons who, for

the time being, are the subjects of either, become in con-

templation of the civil tribunals of both, hostile to the subjects

of the other; and so long as the war lasts the subjects for the

time being of the one country are incapable of entering into

any valid contract with the subjects of the other; and ail

remedies available for the one against the other, in respect of

transactions before the war, are suspended (/«). Consequently

no partnership can subsist between the subjects of hostile

powers (i) ;
and if two partners are resident in two different

countries, their partnership is determined by a war between

those countries (k).

These doctrines, however, are only recognised and enforced

by the belligerent powers. Neutrals do not apply them to the

determination of commercial questions arising between the

subjects of belligerent states.

It is to be remembered that whether a person is or is not to

be considered as an enemy depends, not on whether there is

war between this country and his native land, but upon whether

(/) Co. Lit. 129 b
;

Bac. Ab.

Alien, D. See, generally, as to aliens,

33 Vict. c. 14.

(g) Taylor v. Best, 14 C. B. 487 ;

Magdalena Steam Nav. Co. v. Martin,

2 E. & E. 94.

(/( )
A Ihrdcht v. Sussmann, 2 V. & B.

323 ;
Willison v. Patteson, 7 Taunt.

440
;
Ex parte Boussmaher, 13 Ves.

71 ;
Potts V. Bell, 8 T. R. 548. See

tlie note to Clemontson v. Blessig, 11

Ex. 141.

(i) See Evans v. Richardson, 3

Mer. 469
;
and infra, the chapter on

dissolution.

{k) See Grisivold v. Waddington,
15 John. 57, and 16 ib. 438 (Anier.).

Whether peace operates retrospec-

tively, see New York Life Ins. Co. v.

StatJiam, 3 Otto, 24 (Amer.) ; and

Parsons on Part. c.
.3, §§ 1, 3.
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there is war between this country and the country in which he Bk. I. Chap. 3.

is vokmtarily resident. It is the place of his residence or  —-

trading, and not the pLace of his birth, which is of importance

in these matters (Z) : and, therefore, if a foreigner comes over

here, enters into partnership here, and dwells h?,re, and then

war breaks out between this country and that of which he is

a native, the partnership will not, nor Avill his rights as a

partner, be affected by the war, any more than if he were an

Englishman {m). On the other hand, if a partnership consists

wholly of Englishmen, some of whom reside here and some in

another country, and war breaks out between that country and

this, the partners become enemies for all purposes of trade and

commerce, just as much as if those abroad were natives of the

country in which they reside (/«).
The same is true, even in

the absence of any fixed residence in the belligerent country,

if some of the partners go over there and trade there during

the war (o) .

2. Felons and outlaws.

Formerly a felon's or outlaw's share in a partnership Felons and

vested in the Crown (2O; and although a felon or outlaw

could contract, he could not sue in his own right until his

disability had been removed ; i.e., in the case of felony

until pardon or expiration of the term of punishment ;
and in

case of outlawry, until its reversal (q). But no person could

plead his own attainder or outlawry as a defence to an action

against him (r). As regards outlaws, the law in these respects

(/) See Alhretcht v. Sussmann, 2 Bos. & P. 113
; O'Mecdey v. Wilson,

V. t& B. 323
;

Willison v. Patteson, 1 Camp. 482, and compare Eoherts

7 Taunt. 440
;
Houriet v. Morris, 3 v. Hardy, 3 M. & S. 533, and Ex

Camp. 303 ;
Bell v. Reicl, 1 M. & S. parte Baglehole, 18 Ves. 525, and 1

726. Rose, 271.

(m) See JFells v. Williams, 1 Ld. (0) See The Yonge Klassina, 5 Cli.

Eaymond, 282, and 1 Salk. 46, in Rob. 303 ;
The Indian Chief, 3 ib.

which it was held that a plea of 12
;
The Portland, ib. 41.

alien enemy was no defence to an {}->)
Bac. Ab. Felony and Out-

action brought liy a foreigner domi- lawry ;
Co. Lit. 128.

oiled here, though there was war (r/) Ihid., and see Bullock v. Dodds,

between his country and this. 2 B. & A. 258.

{n) See M'Connell v. Hector, 3 (r) Foslier's Cr. L. 61.
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Bk. I. Chap. 3.

Sect. 2.

Alien friends.

Effects of war
oil the rights of

partners.

1. Aliejis.

There is nothing to prevent an alien, not an enemy, from

being a partner (/). But a public minister of a foreign state,

accredited to and received by the Queen, cannot be sued here

even in respect of commercial transactions in which he may
have engaged (g).

Alien enemies stand in a very different position from alien

friends.

When two supreme powers are at war, all persons who, for

the time being, are the subjects of either, become in con-

templation of the civil tribunals of both, hostile to the subjects

of the other; and so long as the war lasts the subjects for the

time being of the one country are incapable of entering into

any valid contract with the subjects of the other; and all

remedies available for the one against the other, in respect of

transactions before the war, are suspended (Ji). Consequently

no partnership can subsist between the subjects of hostile

powers (i) ;
and if two partners are resident in two different

countries, their partnership is determined by a war between

those countries (k).

These doctrines, however, are only recognised and enforced

by the belligerent powers. Neutrals do not appl}^ them to the

determination of commercial questions arising between the

subjects of belligerent states.

It is to be remembered that whether a person is or is not to

be considered as an enemy depends, not on whether there is

war between this country and his native land, but upon whether

(/) Co. Lit. 129 h
; Bcac. Ab.

Alien, D, See, generally, as to aliens,

33 Vict. c. 14.

ig) Taylor v. Best, 14 C. B. 487
;

Magdalena Steam Nav. Co. v. Martin,
2 E. & E. 94.

(/;-)
A Ibretcht v. Sussmann, 2 V. & B.

323
;
Willison v. Patteson, 7 Taunt.

440
;
Ex parte Boussmalcer, 13 Ves.

71 ; Potts V. Bell, 8 T. R. 548. See

the note to Clemontson v. Blessig, 11

Ex. 141.

(i) See Evans v. Richardson, 3

Mer. 469
;
and infra, the chapter on

dissolution.

{k) See Grisioold v. TFaddington,

15 John. 57, and 16 ib. 438 (Amer.).

Whether peace operates retrospec-

tively, see New York Life Ins. Co. v.

Statham, 3 Otto, 24 (Araer.) ; and

Parsons on Part. c. 3, §§ 1, 3.
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there is war between this country and the country in which he i^^- I- Chap. 3.

is vohnitarily resident. It is the pkce of his residence or

trading, and not the phice of his birth, which is of importance

in these matters (/) : and, therefore, if a foreigner comes over

here, enters into partnership here, and dwells h?.re, and then

war breaks out between this country and that of which he is

a native, the partnership will not, nor will his rights as a

partner, be affected by the war, any more than if he were an

Englishman {m). On the other hand, if a partnership consists

wholly of Englishmen, some of whom reside here and some in

another country, and war breaks out between that country and

this, the partners become enemies for all purposes of trade and

commerce, just as much as if those abroad were natives of the

country in which they reside («)• The same is true, even in

the absence of any fixed residence in the belligerent country,

if some of the partners go over there and trade there during

the war(o).

2. Felons and outlaics.

Formerly a felon's or outlaw's share in a partnership Felons and

vested in the Crown (j;); and although a felon or outlaw

could contract, he could not sue in his own right until his

disability had been removed ; i.e., in the case of felony

until pardon or expiration of the term of punishment ;
and in

case of outlawry, until its reversal (q). But no person could

plead his own attainder or outlawry as a defence to an action

against him (r). As regards outlaws, the law in these respects

(I) See Alhretcht v. Siissmann, 2 Bos. & P. 113 ; O'Mealey v. Wilson,

V. & B. 323
;

Willison v. Patteson, 1 Camp. 482, and compare Roberts

7 Taunt. 440
;
Houriet v. Morris, 3 v. Hardy, 3 ]\I. & S. 533, and Ex

Camp. 303
;
Bell v. Beid, 1 M. & S.

})'^'''('^ Barjlehole, 18 Ves. 525, and 1

726. Rose, 271.

{m) See IVells v. Williams, 1 Ld. (o) See Tlie Yonge Klassina, 5 Ch.

Raymond, 282, and 1 Salk. 46, in Rob. 303 ;
The Indian Chief, 3 ib.

which it was held that a plea of 12
;
The Portland, ib. 41.

alien enemy was no defence to an (p) Bac. Ab. Felony and Out-

action brought by a foreigner domi- lawry ;
Co. Lit. 128.

ciled here, though there was war {q) Ibid., and see Bullock v. Dodds,

between his country and this. 2 B. & A. 258.

(n) See APGonnell v. Hector, 3 (r) Foster's Cr. L. 61.
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Ek. I. CLap. 3. remains unchanged ;
the law, however, respecting felons was

Sect. 2.

materially altered by 33 & 34 Vict. c. 23. This act abolished

forfeiture for felony (s), and empowers the Crown to commit

the custody and management of the property of any convict

{i.e. a person sentenced to death or penal servitude (t) ) to an

administrator (ii), in whom all the convict's property, both real

and personal, then becomes vested (x). Moreover, a convict

is absolutely disabled from alienating any property or making

any contracts, and from suing (y), except when lawfullj'^ at

large under a proper license (z). Provision is also made for

the appointment of an interim curator of a convict's property (a).

Practically this act facilitates the dissolution and winding-up

of a partnership in the event of a member being convicted of

felon}' : but it is unnecessary to allude further to this statute

in the present place.

3. Infants.

Infant partners.
An infant may be a partner. But, speaking generally,

whilst he is an infant he incurs no liability and is not respon-

sible for the debts of the firm : and when he comes of age, or

even before, he ma}', if he chooses, disaffirm past transac-

tions (h).

The irresponsibility of an infant for the debts of a partner-

ship of Avhich he is a member is an obvious consequence of his

general incapacity to bind himself by contract, and does not

require to be supported by an}'^ special authority (c). It might,

perhaps, be thought that an infant who held himself out as a

partner would be liable to persons trusting to his representa-

tions if the}' did not know him to be under age ;
but this is

not so {d) ;
and as an infant is not responsible for the torts of

(s) § 1. Jaffvay v. Frchain, 5 ib. 47 ;
Gibhs

(t) § 6. V. Merrill, 3 Taunt. 307
;
and Bur-

(;/) § 9. gess v. Merrill, 4 ib. 468, show that

(;k) § 10. an infant partner ought not to he

(ij) § 8. joined as a defendant in an action

(s) § 30. against the firm.

(«) § 21, et peq. (d) See Price v. Hewitt, 8 Ex. 146
;

(6) See Goode v. Harrison, 5 B. & Johnson v. Pye, Vin. Ah. Enfant,

A. 157-9
;
Ex parte Taijlor, 8 De G. H. 2, ph IG

; Glossop v. Colman, 1

M. & G. 254. Stark. 25
; Green v. Greenhank, 2

(c) Cluindler v. ParJces, 3 Esp. 76 ; Marsh. 485.
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his agent, an infant partner cannot be lield liable for the '^'^- I- Cbap. 3.

, ... Sect. 2.

misconduct of his copartners. The irresponsibility of an

infant as a partner, seems therefore to be complete, except in

cases of fraud.

But an infant who was guilty of fraud was not so free from

liability in equity as he was at law (e) ;
and equitable as dis-

tinguished from legal relief, e.g., rescission of contract, may be

obtained against him (/). In accordance with these principles,

although, as a rule, an infant cannot be made bankrupt (g) ; yet

if he fraudulently represents himself as of age, and obtains

credit by his false representations, and is made bankrupt, the

adjudication against him will not be superseded, and his deceived

creditors will be paid out of his estate (h).

Moreover, notwithstanding the general irresponsibility of an Repudiation by... Infant.

infant, he cannot, as against his co-partners, insist that m
taking the partnership accounts he shall be credited with profits,

and not be debited with losses. The infant partner must either

repudiate or abide by the agreement under which alone he is

entitled to any share of the profits (?").

An infant partner may avoid the contract into which he has Time for avoid-

. . 1 p • 1 • T 1 J- PL 1 1
^iice of infant's

entered, either before or withm a reasonable time alter he has contract,

come of age (A). If he avoids the contract, and has derived

no benefit from it, he is entitled to recover back any money

paid by him in part performance of it (?) ; but he cannot do

this if he has already obtained advantages under the contract,

and cannot restore the party contracting with him to the same

position as if no contract had been entered into (m).

(e) See Wright v. Snoive, 2 De G.

& S. 321.

(/) Lemioriere v. Lange, 12 Cli. D.

675.

(a) Ex iiarte Jones, IS Ch. D. 109
;

Ex 'parte Henderson, 4 A^es. 163
;
Ex

parte Lees, 1 Deac. 705 ;
Belton v.

Hodges, 9 Bing. 365.

{h) See Ex parte Watson, 16 Ves.

265 ;
Ex parte Bates, 2 M. D. & D.

337 ;
Ex paHe Unity Banking Assoc,

3 De G. & J. 63.

(i) See Lon. ct N. W. Rail. Co. v.

McMichael, 5 Ei. 114, and otlier

cases of that class, in the vol. on

Companies.

(A-) Co. Lit. 380 b. Newry dj En-

niskiUen Rail. Co. v. Goomle, 3 Ex.

565 ;
Dublin ct Wicklow Rail. Co. v.

Black, 8 Ex. 181.

(I) Corpe V. Overton, 10 Bing. 253.

(to) Holmes v. Blogg, 8 Taunt. 508
;

Ex parte Taylor, 8 De G. M. & G.

254. Compare Mannas case, 3 Ch

459, and Curtis's case, 6 Eq. 455,

where the infant had sold some

shares, but not the rest.
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Bk. I. Chap. 3. 15 ^t a married woman who has separate estate, which she is
Sect. 2. ....

not restrained from anticipating, is as to such estate regarded

married women as a feme soU : and dehts and ohligations incurred by her

estate^^^^^^'^
either expressly or impliedly on the credit of that estate can

be enforced against it, although not against her personally {d).

Supposing, therefore, that a married woman partner has such

separate estate, it will be liable for the debts of the partner-

ship ;
and to that extent she will be a partner (g). But her

husband will not. A married woman having separate estate

may lend money to her husband, but if lent to him for purj)oses

of trade and he becomes bankruj)t she is postponed to his

other creditors (/) ;
but a loan by her to a partnership of

which her husband is a member is payable out of its assets

like any other joint debt(^).

A married woman having sejoarate property and carrying on

business separatel}' from her husband is liable to the bank-

ruptcy laws {h). But her position, if she carries on business

in partnership with him, is not defined. There is, however,

no reason why she should not do so (i) ; her liability to the

extent of her separate estate for his contracts and his liability

for hers would, in such a case, be governed by the ]3rinciples of

agency {k).

Corporations,
&c.

, may be

partners.

6. Corporations and Companies.

There is no general principle of law which prevents a cor-

poration from being a partner with another corporation or with

ordinary individuals, except the prmciple that a corporation

cannot lawfully employ its funds for purposes not autho-

rised by its constitution {I). Having regard, however, to this

{cl) See 45 & 46 Viet. c. 75, §§ 1,

12, 19
;
Re Shaleqmir, 30 CIi. D. 169

;

Palliser v. Gurney, 19 Q. B. D. 519.

(e) See Matthewman's case, 3 Eq.

781, where slie was held a contribu-

tory. See as to a married woman's

seimrate trade, Ashworfh v. Outram,
5 Ch. D. 923.

(/) 45 & 46 Vict. c. 75, § 3.

((/) Ex parte Nottingham, 19 Q.

B. D. 88.

(/i)
45 & 46 Vict. c. 75, § 1 (5) ;

Eximrte Gilchrist, 17 Q. B. D. 521.

(i) See Butler v. Butler, 16 Q. B.

D. 374.

{h) A husband is liable for his

wife's torts, Seroka v. Kattenburg, 17

Q. B. D. 177.

(l) See Gill v. Manchester, Sheffield,

&c. Rail. Co., L. E. 8 Q. B. 186, as to

one company being the agent of

another, if not its partner.
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princiiile, it may be considered as ivimd facie ultra vires ^k. I. CLap. 3.

f. . . Sect. 2.

tor an incorporated company to enter mto partnership with

other persons (m).

(m) See the American cases, Sha- 14 Barb. 479. As to holding out,
ron Coal Corp. v. Fulton Bank, 7 see Holmes v. Old Colony E. E. Co.,

Wend. 412
;

CutiJcill Bank v. Gray, 5 Gray, 58.
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CHAPTER lY.

OF THE EVIDENCE BY WHICH A PARTNERSHIP OR QUASI-
PARTNERSHIP MAY BE PROVED.

Bk. I. ciiap. 4. The contract of partnership is one of those which does not

Evidence by require to he entered into with any particular formahties. By

slap oA/rfm"-"
^^^^ common hxw of this country, a partnership may be consti-

partiieiship may tuted without any official act, such as registry, without any
be proved. .

"^ ...
instrument under seal, and even without any writing whatever;

and this is the law at the present time, except so far as it has

been altered by the Statute of Frauds, b}^ the acts relating to

marine insurance (a), and b}' the various statutes relating

to companies. But although a partnership may be constituted

without any deed or writing, still a person who has entered

into a mere verbal agreement for a partnership with another,

will not be able to sustain an action for its breach, unless he

can prove the terms upon which the i)artnership was to be

entered into {h).

The only statutory enactment ajiplicable to ordinary part-

nerships is the Statute of Frauds, the 4tli section of which

enacts, amongst other things,

" That no action shall be brought whereby to charge any person upon

any contract or sale of lands, tenements, or hereditaments, or any interest

in or concerning them, or upon any agreement that is not to be performed
within the space of one year fi-om the making thereof, unless the agreement

upon which such action shall be brought, or some memorandum or note

thereof, shall be in writing, and signed by the party to be charged there-

with, or some other person thereunto by him lawfully authorised."

Statute of

Frauds.

Future partner-

ships, &c.

This enactment applies as well to an agreement for a partner-

ship to commence more than a year from the date of the agree-

(a) By 30 Vict. c. 23, § 7, agree- which infringes these enactments is

nients for marine insurance must an illegal society. See infra, book i.

be in writing and stamped ; and a c. 5, § 1.

mutual marine insurance society (b) Figes v. Cutler, 3 Stark. 139.
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ment(c'), as to an agreement for a present partnership to last Ek. T. Chap. 4.

more than a j-ear from its commencement (d). But if in either

case the parties have acted on the agreement and become

partners, they must he treated as such, and the statute will not

he applicable (c).

With respect to that part of the 4th section of the Statute Tartnersliii s in

of Frauds which relates to lands, it is held,
—

1, that a part-

nership constituted without writing is as valid as one consti-

tuted by writing (/) ;
and 2, that if a partnership is proved / .

to exist, then it may be shown b}' parol evidence that its

property consists of land. This was first clearly laid down in

Forester v. Hale (g), where a person attempted to obtain an Forster v. Ilalc.

account of the profits of a colliery on the ground that it was

partnership property, and it was objected that there was no

signed writing, such as the statute required. But to this

the Lord Chancellor observed,

" That was not the f|uestion ;
it was whether there was a partnership.

The subject being an agreement for Land, the question then is whether

there was a resulting trust for that partnership by operation of law. The

question of partnership must be tried as a fact, and as if there was an issue

upon it. If by facts and circumstances it is established as a fact that these

persons were partners in the colliery, in which land was necessary to carry
on the trade, the lease goes as an incident. Tlie partnership being esta-

blished by evidence upon wliich a partnership may be found, the premises

necessary for the purposes of that partnership are by operation of law held

for the purposes of that partnership."

The principle here stated was carried to its extreme limit Dale v.

by the Yice-Chancellor Wigram, in Dale v. Hamilton {h). He ^^°'^'*°"-

held that an agreement to form a partnership for the purpose
of buying and selling land might be proved b}'^ parol ; that it

might then be shown by parol, that certain land had been

(r) See
j:)e?' Holroyd, J., in JFil- ing a partnersliip for seven years.

liams v. Jones, 5 B. «&; C. 108. See, also, Williams v. TFilliams, 2

{d) Ibid. ; and see Britain v. Bos- Ch. 294, and per Turner, L. J., in

sitcr, 11 Q. B. D. 123. But see as to Burdon v. Barkus, 4 De G. F. & J.

this McKay v. Butherford, 6 Moore, 47.

P. C. C. 414, and 13 Jur. 21. (/) Essex v. Essex, 20 Beav. 449.

(e) See Baxter v. JFest, 1 Dr. & (r/) 5 Ves. 309.

Sni. 173, where the partners had (It)
5 Ha. 3G9. S. C, on appeal,

acted on, and were held bound bj', 2 Ph. 266.

an unsigned memorandum, continu-

G
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Bk. I. Chap. 4.
Ijonght for the purposes of tlie partnership, and, consequently,

that the plaintiff was entitled to a share of the profits obtained

b}' its resale. The Vice-Chancellor directed an issue as to

the fact of partnership, but his decision is an authority for the

proposition that the Statute of Frauds does not preclude a

person from establishing by parol an agreement to form a

partnership for the purpose of buying and selling land at a

profit (i).

This is certainly going a long way towards repealing the

Statute of Frauds, Dale v. Hamilton was appealed from, and

the plaintiff obtained a decree without any issue as to the

fact of partnership.

Both in Forster v. Hale and in Dale v. Hamilton, there was a

signed writing showing a trust in the plaintiff's favour
;
and

this circumstance was relied on by Sir William Grant in

the former case (j), and by Lord Cottenham in the latter (k) ;

but, curiously enough, the signed writing was not made the

foundation of the decision of Lord Rosslyn in Forster v. Hale,

and was not considered sufficient by Vice-Chancellor Wigram
in Dale v. Hamilton.

Cadtiiek v. His decision is difficult to reconcile with sound principle, or

with the more recent decision of Caddick v. Skidmore (l).

There the plaintiff alleged that it had been agreed between

him and the defendant, that they should become pai'tners in a

colliery and share the profits equally. The plaintiff sought to

enforce that agreement. The defendant denied the alleged

agreement, and asserted that the true agreement was that the

plaintiff and the defendant should share the royalties obtained

from the colliery. The defendant also set up the Statute of

Frauds as an answer to the plaintiff's claim. In this case no

partnership in fact was proved : and there was no agreement for

a partnership as distinguished from the agreement to share the

profits of the colliery in question. The terms of that agree-

ment were not in writing and were in dispute. Under these

circumstances the Statute of Frauds was properly held to be

a defence to the action.

(i) See, too, Coicell v. JFatts, 2 H. (k) Dale v. Hamilton, 2 Ph. 266.

& Tw. 224.
{I)

2 De G. & J. 52.

{j) Forster v. Hah, 3 Ves. 696.
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In considering cases of this description the equitable doc- Bk. i. Chap. 4.

trines of part performance must be borne in mind. They may ^^^^ perform-

enable a plaintiff to prove a parol agreement for sharing the

profits arising from land notwithstanding the Statute of

Frauds (m).

The question whether a partnership does or does not subsist Question of part-

between any particular persons is a mixed question of law and
partnersliip, a

fact, and not a mere question of fact. If it comes before a
"'j'^^ aucfS

jury the question must be decided by them
; they, taking their

own view of the effect of the evidence before them, are bound

to apply to the facts established to their satisfaction, those

legal principles which the Court may lay down for their

guidance (n).

In considering the evidence which it is necessary to adduce

in order to establish the existence of a partnership, two

perfectly distinct questions immediately suggest themselves,

viz. :
—

1. What is to be proved ?

2. How is it to be proved ?

1. With reference to the first question, the distinction be- What Las to be

-, . proved in order

tween partnerships and (/(fasi-partnerships is all-important ; to establish the

for it by no means follows, that persons who are not partners parSship.'^

are not liable as if they were
;
nor does it follow that persons

who are liable as if they were partners are partners in reality.

This has been already explained : and, in fact, the answer to

the first of the above two questions will be found in that por-

tion of the present work in which the nature of the contract of

13artnership was discussed (o).

Proof of such a state of things as is sufficient to establish a

g?/rtsi-partnership is lyrimd facie evidence of a real partner-

(m) See Cowell v. Watts, 2 H. & quei?tion of partnership, or no part-

Tw. 224, where the plaintiff sue- nership, if there was any real diffi-

ceeded on this point, although by culty about it. See McGregor v.

reason of his laches he failed to Bainbrigge, 7 Ha. 164, note, and the

obtain a decree. cases there cited, but this is no

(n) See Fox v. Clifton, 9 Bing. 117. longer the practice.

Formerly the Court of Chancery used (o) See ante, p. 7, et seq.

to direct an issue to try a disputed
G 2
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Means of proof.

Bk. I. Chap. 4.
cj^ip (^ p^^ |;ut evidence which is insufficient to establish aqnasi-

partnership must, a fortiori, fail to establish a real partnership

between the same persons.

Sharing profits is only evidence of ^itasi-partnership where

agency may be inferred, and where the recent act 28 & 29 Vict,

c. 86 does not apply (q).

The distinction between existing and contemplated partner-

ships must not be overlooked : and it is obvious that if in

attempting to establish a g'Zfasi-partnership, a real partnership

should be shown to exist, the liability of the persons sought

to be charged will only be established the more completel}'.

2. With reference to the means of proof, it is the province

of a writer on evidence to discuss the method by which facts

to be established may be proved ;
and it is not consistent with

the plan of this work to examine the principles relative to the

production or admissibility of evidence. At the same time, a

few observations on some points of practical importance with

respect to the mode of proving the existence of a partnership

are laid before the reader, in the hope that they may be found

of use.

As partnerships, even for long terms of years, very often

exist in this country without any written agreement, the

absence of direct documentary evidence of any agreement for

a partnership is entitled to very little weight. As between the

alleged partners themselves the evidence relied on, where no

written agreement is forthcoming, is their conduct, the mode

in which they have dealt with each other, and the mode in

w^hich each has, with the knowledge of the other, dealt with

other people. This can be shown by books of account, by the

testimony of clerks, agents, and other persons, by letters and

admissions, and, in short, by any of the modes by which facts

can be established (/•).

Where there is

no writing.

{p) See Peacock v. Peacock, 2 Camp.
45.

(q) See as to this, ante, p. 31.

(r) As to the presumption arising

from the joint retainer of solicitors,

see Bohinson v. Anderson, 20 Beav.

98, and 7 De G. Mc. & G. 239
;

Webster v. Bray, 7 Ha. 159 ;

McGregor v. Bainhrigge, ib. 164.

And for cases in which a partner-

ship has been inferred from a nnmber
of circumstances, see Nerot v. Bur-

nand, 4 Euss. 247, and 2 Bli. N. S.

215
; Jacobsen v. Hennekinius, 5

Bro. P. C. 482
; Nicholls v. Dowding,

1 Stark. 81
; Peacock v. Peacock, 2
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An agreement for a partnership may be evidenced by in- Bk. I. Chap. 4.

formal documents ; as, for example, an unsigned memorandum Informal docu-

or draft agreement acted on by the partners (s), or a series oi

letters. Moreover, an agreement between A. and B. may
disclose a trust for C, and be evidence for him and show him

to be a partner {t).

A prospectus or advertisement issued by one person and

assented to by another, is abundant evidence of a contract upon

the terms contained in the prospectus or advertisement (w).

When it is sought to make a person liable as if he were a Acts of alleged

partner, evidence must be adduced of his acts, or of what has

been done by other people with his knowledge or with his

consent, and the plaintiff must prove a holding out to him-

self (a;). The statements and acts of the defendant's alleged

co-partners are no evidence against him until he and they are

shown to have been connected in some way with each other
;

and it is obviousl}'^ reasoning in a circle to infer a partnership

from acts of theirs, unless he and they can be connected by

other evidence admissible against him (?/).

Upon this principle it has been held that the registers of Registers, &c.

ships are no evidence of ownership except as against the

persons upon whose affidavit the entries in the registers were

made {z) ;
that entries in the office in Somerset House for

licensing stage-coaches, are no evidence to prove that the

persons named in the licence are the owners of the coach {a) ;

and that the acts, letters, and statements of one promoter of a

compan}^ are no evidence against another, who cannot be shown

to have authorised them (/>).

Camp. 45. See as to obtaining evi-

dence from the solicitors of the al-

leged partners, Williams v. Mudie,

1 Car. & P. 158.

(s) Baxter v. West, 1 Dr. & Sm.

173 ;
Worts v. Pern, 3 Bro. P. C.

548 (vol. i. p. 270, in folio edit.) ;

Williams v. Williams, 2 Ch. 294.

See, as to mutual insurance societies,

ante, p. 80, note (a).

(t) As in Dale v. Hamilton, 2 Ph.

266. See, also, Murray v. Flavell, 25

Ch. D. 89 ; Page v. Cox, 10 Ha. 163.

(u) Fox V, Clifton, 6 Bing. 797, 8.

(x) Dickinson v. Valpy, 10 B. & C.

140, ante, p. 42.

(y) See 1 Tay. Ev. § 753, edit. 8
;

Edmundson v. Thompson, 2 Fos. &
Pin. 564, and 8 Jur. N. S. 235 ;

Grant v. Jackson, Peake, 268.

{z) Tinkler v. Wa^wle, 14 East,

226 ; Flower v. Young, 3 Camji.

240 ;
and see Mclver v. Humble, 16

East, 174.

(rt)
Strother v. Willan, 4 Camp.

24
;
Weaver v. Prentice, 1 Esp. 369.

(6) See Drouet v. Taylor, 16 C. B.

671 ;
Burnside v. Dayrell, 3 Ex. 224 ;
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Bk. I. Cbap. 4. It need scarcely be observed that the principle now under

discussion does not apply to exclude the testimony of a person

deposing to the existence of a partnership between himself and

another. Such testimony was not excluded even before the

alteration of the law relating to the competency of witnesses (c),

and there is no pretence for excluding such testimony now. If

a partnership is alleged to exist between A. and B., and A. is

called to prove it, and he denies it, then, although the person

calling A. as a witness cannot adduce evidence to show that his

testimony is generally unworthy of credit, yet such person may
adduce other evidence to show that the partnership denied by
the witness does in point of fact exist (d).

Acts of co-part- Further it is to be observed that, notwithstanding the prin-
ners after j;?'/7)!(t _ . .

/«c/c evidence of ciple above stated, after sufficient evidence has been given to

partnership
has been given

Norton v. Sey-
mour.

Nicholls V.

Dowdinjr.

raise a presumption that several persons are partners, then the

acts of each of those persons are admissible as evidence against

the others for the purpose of strengthening the prima facie case

already established. Thus, in Norton v. Seymour (e), in order to

prove a partnership between the defendants Seymour and Ayres,

the plaintiff called a witness wdio deposed that Ayres had in

conversation admitted the partnershii^, and then the. plaintiff

gave in evidence a circular and invoice issued by Seymour, and

headed Seymour and Ayres, and stating that the business

would in future be carried on in those names. Ayres objected

to the admissibihty of this document, there being, as she con-

tended, no evidence to connect her with it; but the Court held

it to be admissible
; for, before the document was put in,

evidence of a partnership had been given, and the document

tended to confirm that evidence. So in Nicholls v. Dowding (/),

j>rimd facie evidence of a partnership having been given, the

declarations of one of the defendants were inquired into for

the purpose of binding the others, and it was held that such

evidence was admissible, a foundation for it liaving been

previously laid (r/).

Watson v. Charlemont, 12 Q. B. 856.

This will be again alluded to in a

subsequent cbapter.

(c) Hall v. Curzoyi, 9 B. & C. 646 ;

Blackett v. Weir, 5 ib. 385.

(d) Favct v. Amhrose, 3 B. & C. 746.

(e) 3 C. B. 792.

(/) 1 Stark. 81.

{g) See, too, Alderson v. Clay, 1

Stark. 405.
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A person may be made liable as if he were a partner without Bk. i. chap. 4.

the proof of any partnership articles or deed which he may Proof of articles,

. - &c., not neces-

have executed (h). And although m order to prove an actual
sary.

partnership it may be necessary by the law of some other

country to show that some formality has been observed, the

non-observance of that formality will not prevent persons who

in fact trade as partners, from being so treated in this country

in questions arising between them and third parties {i).

An admission made by any one that he is a member of a Admissions,

particular partnership is evidence of that fact against him (k) ;

and such an admission renders it unnecessary for the purpose

of fixing him with the liabilities of a partner, to show that he

executed any document whereby he became a partner (Z).

Admissions, however, are not necessarily conclusive, and

little weight ought to be attached to them if it is shown that

they were made under erroneous suppositions. This seems to

have been the true ground of the decision in the much debated

case of Vice v. Anso?i (m). There the defendant supposed Vice r. Anson,

herself to be a shareholder in a mine ; she had in private

letters and in private society, written and spoken of herself as

a shareholder; she had received certificates stating that her

name was registered in the act-book of the mine, and that she

was entitled to share the profits of it
;
and lastly, she had

paid deposits on her shares. But Lord Tenterden held that

she had not in point of fact any interest in the mine, and that

as she never represented to the plaintiff that she was a share-

holder therein, she could not be made liable to him simply

because of her erroneous suppositions and admissions.

{h) Alderson v. Clmj, 1 Stark. 405, and see Tredwen v. Bourne. 6 M. &
where a person was proved to be a W. 461.

member of a company without the (m) 7 B. & C. 409, and Moo. & M.

production of the company's deed. 98. See, on this case, Owen v. Van

(i) Shaw V. Harvey, Moo. & Mai. Uster, 10 C. B. 318, and qu. if it is

526
; Maudslay v. Le Blanc, 2 C. & law ;

for though the defendant had

P. 409, note. no legal interest in the mine, was she

(k) Sangster v. Mazarredo, 1 Stark. not entitled as a partner to share

161 ; Sfuddy v. Saunders, 2 D. & Ry. the profits obtained by working the

347 ; Clay v. Lancjslow, 1 Moo. & mine ? and what more was neces-

Mal. 45. sary to make her liable to the

(J) Harvey v. Kay, 9 B. & C. supplier ?

356 ; Eal'ph v. Harvey, 1 Q. B. 845
;
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Ridgway v.

rhilip.

i;k. I. Chap. 4. xiie inconclusive nature of an admission was distinctly re-

cognised in Eidgway v. Philip {?i), where Parke, B., said,
"

It

frequently happens in cases where the liability of persons as

jiartners conies in question, that juries are induced to give

too much effect to slight evidence of admissions. An admission

does not estop the party who makes it
;
he is still at liberty, as

far as regards his own interest, to contradict it by evidence."

In that case, one of the defendants was allowed to explain an

admission made by him to the effect that he was in partnership

with the others (o). So where the freighters of a ship ad-

dressed a letter to the captain instructing him on his arrival at

the Cape to call upon their managing partner, Mr. W. G.

Anderson, it was held competent to the freighters to show that

Mr. Anderson was not a partner of theirs ( jj).

Even where a person has executed a deed describing him as

a partner, the admission is not necessarily conclusive against

him (q).

An admission by one person that he and another are partners,

may be open to the explanation that they are partners to some

limited extent, or with respect to some particular transaction,

but not to the extent or with respect to the business necessary

to sustain the case made against him (r).

Again, persons may agree that as between themselves, the

partnership between them shall be deemed to have commenced

at some time before its actual commencement. Proof of such

an agreement as this would not enable a stranger to make the

parties to it liable to him as partners for what took place before

the partnership in point of fact began. As to third parties,

such an agreement is res inter alios acta, which does not affect

them in any way (s) ;
and it is obvious that an admission of

Retrospective
articles, &c.

(ii)
1 Cr. M. & R. 415.

(o) See, too, Newton v. Belcher,

12 Q. B. 921
;
Ncivton v. Liddiard,

ib. 925, as to the admissions made by

promoters of companies as to their

liabilities.

(2?) Brockhank v. A^ulerson, 7 Man.
& Gr. 295. The real question was
whether Anderson was an interested

witness, wliich he would have been

had he been a partner. See Mant
V. Mainwaring, 8 Taunt. 139 ; Brown
V. Brown, 4 ib. 752.

(g) See Eaddiffe v. Eushworth, 33

Beav. 485
; Empsoyi's case, 9 Eq.

597.

(r) See Rulguny v. PJtilip, 1 Cr.

M. & R. 415 : and De Berkom v.

Smith, 1 Esp. 29.

(s) IVihford v. Wood, 1 Esp. 182 ;
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the existence of a partnership might be explained as true only
Bk. i. Chap. 4.

in this limited sense ;
in which case the admission might be

worth nothing.

The following is the kind of evidence usually had recourse Usual evidence

. . . ,
, T of partnership.

to for the purpose of provnig the existence ot an alleged part-

nership or g-wasi-partnership :
—

Agreements in writing and deeds, showing the right to share profits. If

the signature to a deed is proved, its due execution is inferred {t).
To

prove who constituted a firm of A. and Co., the attorney of B. and Co. C^
cannot be compelled to produce an agreement made between A. and Co.

and B. and Co., if he objects on the ground of professional confidence (u).

Admissions {x), as to which see ante, pp. 87, 88.

Advertisements, Prospectuses, &c., containing the names of the alleged

partners (?/),
and names over doors (s), and on carts («).

Answers in Chancery containing admissions (h).

Bills to customers \

Circulars > containing the names of the alleged partners (c).

Invoices )

Bills of Exchange. The mode in which these have been drawn, accepted,

or endorsed, lias frequently been relied on with success
((?).

Drafts of Agreements, which have been acted upon (e).

Letters and Memoranda, showing an intention to give a person a share of

profits, coupled with evidence that such intention was acted on (/).

Vere v. Ashhj, 10 B. & C. 288. This {a) Sfahles v. Eley, 1 C. & P. 614,

subject will be more fully examined as to which, see ante, p. 47.

in book ii. ch. 2, § 3. (h) Studdy v. Saunders, 2 D. &

if)
Grellier v. Neale, 1 Peake, Ry. 347 ; Grant v. Jackson, 1 Peake,

198. 268.

(tt) Harris v. Hill, Dowl. & By. (c) Young v. Axtell, 2 H. Blacks.

N. P. Ca. 17. 242
;
Norton v. Seymour, 3 C. B.

{x) Sangster v. Mazarredo, 1 Stark. 792.

161 ; Harvey v. Kchy, 9 B. & C. 356 ; {d) Spencer v. Billing, 3 Camp.

Ralph v. Harvey, 1 Q. B. 845 ; Clay 310
; Guidon v. Eobson, 2 ib. 302 ;

V. Langslow, 1 Moo. & M. 45. Duncan v. Hill, 2 Brod. & Bing.

(!/)
Lalie V. Argyll, 6 Q. B. 477 ; 682 ; Gurney v. Evans, 3 H. & N.

Bourne v. Freeth, 9 B. & C. 632 ; 122.

Maudslay v. Le Blanc, 2 C. & P. (e) JVorts v. Pern, 3 Bro. P. C.

409, note
; Beynell v. Leivis, 15 M. 558.

& W. 517 ;
IVood v. Argyll, 6 Man. (/) Hetjhoe v. Burge, 9 C. B. 431 ;

& Gr. 928. In Ex parte Mattheivs, Baxter v. JFest, 1 Dr. & Sm. 173,

3 V. & B. 125, an advertisement of where a partnershij) for seven years

dissolution was relied on. was proved by an unsigned memo-

(z) Williams v. Keats, 2 Stark. randum on which the parties had

290. See, too, Pott v. Eyton, 3 C. B. acted.

32, ante, p. 30.

^v
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Bk. I. Chap. 4. Meetings.
—Attending and taking part in tliem {g) ; reqniring them to be

Usual evidence
called (/i).

_ _

of partnership. Payment of money into court.—When m an action against two persons as

partners they pay money into court, this does not amount to an admission

of the partnership alleged to exist between them
;
but only of a joint

liability to the extent of the amount paid in {i).

Recitals in agreements {h).

Registers.
—These do not affect a person whose name is in them unless he

can be proved to have authorised the use of his name (J) ;
or unless there

is some statute applicable to the case. An entry in custom house books

made by one of three alleged partners, to the effect that he and the other

two were jointly interested in certain goods, though conclusive as between

them and the Crown, is not so as between them and other persons (m).

Release executed by all the alleged partners {n).

Verdict.—A verdict of a jury finding the existence of a partnership upon
the trial of an issue directed out of Chancer)^, was held by Lord Kenyon
conclusive evidence against the partners in a subsequent action brought

against them by a creditor (o).

Use of property by several jointly (jj).

Witness.—A witness may be asked not only who compose such and such

a firm, but also whether named individuals do so {q). To prove a partner-

ship between A. in England and B. in Spain, it has been held not enough
to show that A. once dwelt in a town in Spain, and that B. resides and

carries on business there under the name of A., B, and Co., and that there

is no one there of the name of A. (r).

{g) Lake v. Argyll, 6 Q. B. 477, (m) Ellis v. JVatson, 2 Stark. 453.

and IFood v. Argyll, 6 Man. & Gr. (n) Gibbons v. Wilcox, 2 Stark. 43.

928
;
noticed a7ite, p. 44. See, also, (o) Whately v. Menheim, 2 Esp.

Peel V. Thomas, 15 C. B. 714. 608. Qii. if this can be supported ?

(/i) Trcdwen v. Bourne, 6 M. & W. See Coll. Part. 532, quoting Mr.

461. Starkie's comments on the case.

(i) Charles v. Branher, 12 M. & W. {p) Weaver v. Prentice, 1 Esp.
743. 369. See as to co-owners who are

{h) Leiden v. Lawrence, 2 N. E. not partners, ante, pp. 58, et seq.

283. {q) Acerro v. Petroni, 1 Stark.

(0 Fox V. Clifton, 6 Bing. 776. 100.

As to joint-stock companies, see the
(?•) Burgue v. l)e Tastct, 3 Stark,

volume on that subject. 53.



ILLEGAL PARTNERSHIPS. 91

CHAPTER Y.

OF ILLEGAL PARTNERSHIPS.

In order that a partnership may result from a contract, such Bk. i. Chap. 5.

Q J. 1

contract must not be illegal. This gives rise to two questions

which it is proposed to discuss in this chapter, viz. 1. What
^{Jg^^

^^"^*'^^^'

partnerships are illegal ; and, 2. What are the consequences

of their being so.

SECTION I.—WHAT PARTNERSHIPS ARE ILLEGAL.

Illegality is never presumed, but must always be proved by Illegality never

those who assert its existence ;
and in order to show that a

partnership is illegal it is necessary to establish either that

the object of the partnership is one the attainment of which

is contrary to law, or that the object being legal, its attain-

ment is sought in a manner which the law forbids. But

proof that a firm has been guilty of an illegal act is not suffi-

cient to bring the firm within the class of illegal partnerships ;

for if this were enough, every partnership which does not

pay its debts, or which commits any tort, or is guilty of

culpable negligence, would be illegal, which is obviously

absurd (a). Neither does it by any means follow that because

one or more clauses in a contract of partnership are illegal the

partnership is itself illegal (h).

(a) See Armstrong v. Armstrong, See the Judgment of Lord Camp-
3 M. & K. 64 and 65 ; Sharj} v. bell.

Taylor, 2 Ph. 818 ;
Brett v. Beck- (b) See E. v. Stainer, L. R. I Cr.

with, 3 Jur. N. S. 31, M. R. ; Long- Ca. Res. 230
; General Co. of Land

worth's Ex. case, 1 De G. F. & J. 17. Credit, 5 Ch. 363.



92 ILLEGAL PARTNERSHIPS.

Bk. I. Chap.
Sect. 1.

Grounds of

illegality.

Public policy.

War.

Trading under
an assumed
name.

1. A partnership may be illegal upon the general ground,

that it is formed for a purpose forbidden by the current

notions of morality, religion, or public policy. A partnership,

for example, formed for the purpose of deriving profit from the

sale of obscene prints, or of books reviling or ridiculing the

established religion, or for the procurement of marriages, or

of public of&ces of trust, would be undoubtedly illegal (c). In

the time of Charles II., it seems to have been held that a con-

tract for sharing the profits derived from the public exhibition

of a human monster was illegal (d) ;
but the writer is not aware

of aii}^ modern case to the same effect, and the decision alluded

to would not probably now be followed upon grounds of public

policy.

Whilst two countries are at war it is, by the law of each

country, illegal for persons resident in either to have dealings

with persons resident in the other. A partnership, therefore,

formed between persons resident in this countr}^ for the pur-

pose of trading with an enemj^'s country is illegal ;
and a for-

tiori is such a partnership illegal if one of the members of it is

resident in that country, and is therefore an alien enemy (e).

But a partnership in this country for running a blockade

established by one belligerent nation in the ports of another is

not illegal ; for subject to the risk of capture a neutral may
lawfully trade with a belligerent (/).

In this country a person may legally carry on business

under a name not his own ; and when a firm has an established

reputation and one of its members dies, it is not deemed

wrong for the survivors to continue the business under the old

name, although, perhaps, the reputation of the firm may have

^een due mainl}', if not entirely, to the ability and integrity of

(c) See the title, Illegal Contracts,

in Chitty's and Pollock's treatises

on the Law of Contracts ; and as to

the sale of offices, Sterrjj v. Clifton,

9 C. B. 110
;
and ar to associations

forpromulgatingirreligions opinions,

see Pare v. Cle[jg, 29 Beav. 589
;

Thornton v. Hoioe, 8 Jur. N. S. 663.

{d) See Herring v. Walround, 2

Ch. Ca. 110. The thing exhibited

was a pair of female children, having
" two heads, four arms, four legs,

and hut one belly where their two
bodies were conjoined."

(c) See Evans v. Richardson, 3

Mer. 469.

(/) Ex parte Chavasse, 4 De G. J.

& Sm. 655
; The Helen, L. R. 1 Ad.

& Ecc. 1.
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the deceased partner. The legal view of such conduct is in ^k.

^-J^^v-
5.

accordance with established usage, and it has been accordingly

held not to be illegal for surviving partners to continue to

carry on business under the old name (g).

Speaking generally, and excluding cases specially provided

for by statute (/«), a partnership is not illegal simply because it

carries on business under a name which does not disclose its

members, e.g., under such a name as
" The City Investment

and Advance Company
"

{i). It is indeed said that it is illegal

at common law for persons not incorporated to assume to act

as if they were, and that to trade under such a name as the above

is assuming to act as a corporation ;
but even if assuming to

act as a corporation is an offence at common law, which is very

doubtful (/t) ,
the offence is not committed by trading under a

name which is by usage as applicable to an unincorporated as

to an incorporated bod}^ (I).

2. A partnership is illegal if formed for the purpose of Profits of crime,

deriving profit from a criminal offence, e.g., from smuggling,

]'obbery, theft, &c. {m). A curious instance of a partnership

between two highwajnnen is said to have come before the

Courts in the last century, and to liave been referred to

by Lord Ken3'on. As the case is not to be found in the

reports, an abridged note of it is given below (n) ;
but there

((/) See Bioni v. Gwy, 4 East, 190
; Corporation, R. v. JVhitmarsh, 14

Auhin V. Holt, 2 K. & J. G6
;
Lewis Q. B. 803.

V. Langdon, 7 Sim. 421
;
and com- (m) See Bi)jgs v. Lawrence, 3 T.

pare Thornhury v. Bevill, 1 Y. & C. R. 454 ; and Steicart v. Gibson, 7

C 554. CI. & Fin. 707, as to smuggling.

{h) See as to pawnbrokers, infra. The last case is instructive on ac-

{i) See Maughan v. Sharpe, 17 count of the care taken to conceal

C. B. N. S. 443
;
Garrard v. Hardey, the true nature of the illegal trans-

5 Man. & Gr. 471 ;
Ex parte Grise- actions.

wood, 4 De G. & J. 544. {n) Evcret v. Williams (2 Potliier

{k) See 6 Man. & Gr. 107, and the on Obligations, by Evans, p. 3, note

volume on Companies. citing Europ. Mag. 1787, vol. 2,

{I) See the cases in the last note p. 360), is said to have been a

but one. An unincorporated society suit instituted by one liighwayman
was held to have no right to be against another for an account of

provisionally registered under 7 & 8 tlieir plunder. The bill stated that

Vict. c. 110, under a name which the plaintiff was skilled in dealing

necessarily denoted a corporation, in several commodities, such as plate,

e.g., the Sea, Fire, &c.. Insurance rings, watches, &c. ; that the de-
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Bk. I. Chap. 5.

Sect. 1.

PartnersLips

illegal LysiJecial
statutes.

Observations on

such acts.

is some doubt whether it actuall}^ occurred. Real or fictitious,

it is a good illustration of an illegal partnership of the class in

question (o).

3. A partnershi}) is also illegal if formed for a purpose

forbidden bj^ statute, although independently of the statute,

there would be no illegality. At one time a distinction was

taken between mala prohibita and mala in se ; but this dis-

tinction has very properly long ceased to be recognised as of

any value for legal purposes. AVhat judicial tribunals have to

regard is the law they are called on to administer ; and what is

forbidden by that law, is illegal, whether it is also forbidden

by the laws of morality and religion or not (p).

Whether a partnership is illegal by virtue of any particular

statute obviously depends upon the construction of the statute

in question. With reference however to those statutes which

prohibit unqualified persons from cariying on certain trades

fendaut applied to him to become

a partner ; that they entered into

partnership, and it was agreed that

they should equally provide all

sorts of necessaries, such as horses,

saddles, bridles, and ec^ually Lear

all exj)enses on the roads and at

inns, taverns, alehouses, markets,
and fairs

;
that the plaintiff and the

defendant proceeded jointly in the

said business with good success on

Hounslow Heath, where they dealt

with a gentleman for a gold watch
;

and afterwards the defendant told

the plaintiff that Finchley, in the

county of Middlesex, was a good
and convenient j^lace to deal in,

and that commodities were very

plenty at Finchley, and it would be

almost all clear gain to them
;
that

they went accordingly, and dealt

with several gentlemen for divers

watches, rings, swords, canes, hats,

cloaks, horses, bridles, saddles, and
other things ; that about a month
afterwards the defendant informed

the plaintiff that there was a gen-
tleman at Blackheath, who had a

good horse, saddle, bridle, watch,

sword, cane, and other things to

dispose of which he believed might
be had for little or no money ; that

they accordingly M'ent and m^et

with the said gentleman, and after

some small discourse they dealt for

the said horse, &c. ;
that the plain-

tiff and the defendant continued

their joint dealings together until

Micliaelmas, and dealt together at

several places, viz., at Bagshot,

Salisbury, Hampstead, and else-

where to the amount of 2000^., and

upwards. The rest of the bill was

in the ordinary form for a partner-

ship account. The bill is said to

have been dismissed with costs to

be paid by the counsel who signed
it ; and the solicitors for the plain-

tiff were attached and fined 50Z.

a-piece. The plaintiff and the de-

fendant were, it is said, both hanged,
and one of the solicitors for the

plaintiff was afterwards transported.

See 20 Eq. 230, note.

(o) The case was referred to by
Jessel, M. R, in 11 Ch. D. 195.

(p) See Aubert v. Alaze, 2 Bos. &
P. 371.
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or businesses, it may be observed, that such statutes are not Bk. I. Chap. 5.
' *'

Sect. 1.

infringed by an unqualified person who does nothing more

than share the profits arising from those trades or businesses,

if they are in fact carried on by persons who are duly quali-

fied. The unqualified person is not within the mischief of the

statutes in question, and the partnership of which he is a

member is not therefore illegal (q).

Again, although a statute may in terms apparently prohibit Prohibitory and

an act or omission, and affix a penalty in case of disobedience,

it does not necessarily follow that all transactions to which the

penalty attaches are illegal. They are so if the statute is really

prohibitory {?•) ;
but they are not so if the true construction of

the statute is that the penalty is, as it were, the price of a

licence for doing what the statute apparently forbids (s).

Therefore, it was held in Brown v. Duncan (t), that a firm of Brown -p.

. Duncan.
distillers was not illegal, although one of the firm carried on

business as a retail dealer in spirits within two miles of the

distillery (contrary to 4 Geo. 4, c. 94, §§ 132, 133), and was not

registered as one of the firm in the excise books (as required

by 6 Geo. 4, c. 81, § 7). It may, however, be doubted whether

the statutes in question were properly construed by the

Court (u).

The most important instances of partnerships rendered

illegal by statute are as follows {x) :
—

Attornies and Solicitors.—See infra, Solicitors.

Bankers.—By 7 & 8 Vict. c. 32, § 21 (y), all bankers are re- Banker?.

quired on the 1st day of January, in every year, to make a

return to the stamp office of their names, residences, and

occupations, or in the case of a company or partnership, of

the name, residence, and occupation of every member of tlie

(q) See Raijnard v. Chase, 1 Burr. v. Hudson, 11 East, 180.

2, and infra, under the heads of

Medical Practitioners, Solicitors.

(r) Mdliss V. Shirley Local Board,

16 Q. B. D. 446
; Cope v. Rouiands,

2 ]\I. & \V. 149
;

Bartlett v. Vinor,

Garth. 252
; Taijlor v. The Crouiand

Gas (b Coke Co., 10 Ex. 293.

(s) Smith V. Mawhood, 14 ]\I. &
W. 452

;
Swan v. The Bank of Scot-

land, 2 Men. & Ayr. 661 ;
Johnson

{t) 10 B. & C. 93, and see Smith

V. Mawhood, 14 M. & AV. 452.

{u) See Pawnbrokers, infra.

(x) For a list of trades, &c., regu-

lated by statute, see Polloclc on Con-

tracts, edit. 4, Ajjp. F., note.

(if) §§8 and 29 of this act and

parts of §§ 9 and 23 are repealed by
37 & 38 Vict. c. 96.
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Ek. r. Chap. 5. company or partnership, and m default a penalty of 501. is
Sect. 1.

. .

'

. . . , .

'

inflicted. Upon this act a question might arise as to tlie

Bankers.

legality'- of a banking partnership, or compan}-, composed in

part of members whose names are not returned.

By two statutes, which have since been considerably modi-

fied, it was made unlawful for banking firms of more than six

members, to issue in London or within sixty-five miles thereof,

notes payable on demand, or within six months after

date (z) .

Upon these statutes, it was held, that a banking company of

more than six persons associated for the purpose of issuing

notes payable on demand, or within six months after date, was

not illegal unless it was proved that the company issued such

notes within sixty-five miles of London (a). Upon a similar

statute relating to L'elaud (h), it was held that in order to

establish the illegality of a banking company upon the ground
that its houses of business had been, from the time of the

formation of the company until the commencement of the suit,

and then were, at places in Ireland Avithin fifty miles of Dublin,

it was necessary to prove the existence of a place of business

Issue of notes. {^) 39 & 40 Geo. 3, c. 28, § 15
;

7 Geo. 4, c. 46. See further as to

the issue of notes, 9 Geo. 4, c. 23
;

3 & 4 Wm. 4, c. 83, and c. 98
;
7 &

8 Vict. c. 32
; A.-G. v. Birkbeck, 12

Q. B. D. 605
; Broughton v. Man-

chester <h Salford Waterworks Co., 3

B. & A. 1
;
Bank of England v.

Anderson, 3 Bing. N. C. 589
;
Bank

of England v. Booth, 2 Keen, 466
;

and on appeal, Booth v. Bank of

England, 6 Bing. N. C. 415
;
and 7

Ch & Fin. 509. The joint effect of

the above enactments seems to be

that : (1.) The Bank of England can

alone issue, in London, ov within

three miles of it, notes payable to

bearer on demand. (2.) Beyond
that limit such notes may be issued

by bankers who were lawfully issu-

ing them before May, 1844, under a

licence
;
but by no other bankers

;

and not, therefore, by any banking

film of more than six persons carry-

ing on the business of bankers

within sixty-five miles of London.

In other words, there are three

limits : (1.) London and three miles

round, in which the Bank of Eng-
land has an exclusive monopoly.

(2.) The district more than three,

but witliin sixty-five miles of Lon-

don, in which the monopoly is di-

vided between the Bank of England
and banlving firms of less than six

members, lawfully issuing notes be-

fore May, 1844. (3.) The district

more than sixty-five miles from

London, in which the monopoly is

divided between the Bank of En?-
land and banking firms of six or

more or less members, lawfully

issuing notes before May, 1844.

{a) Eansford v. Gopeland, 6 A. &
E. 482.

(h) 6 Geo. 4, c. 42, § 10.

*
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within that limit for the whole time alleged (c). The statutes '^^-
J,-

Chap. 5.

Sect. 1.

in question, moreover, have been held only to affect partner

ships formed for the purpose of carrying on the business of a

banker, and not to interfere with the issue of notes by firms

not carrying on such business.

Brokers.—The statutes imposing penalties upon brokers Brokers.

who acted as such in the city of London without being duly

admitted so to do by the mayor and aldermen, have been

repealed by 47 Vict. c. 3. Although unqualified brokers could

not recover their commission (d), yet they could recover from

their principals money paid for them by their directions or in

conformity with the usages of the share market (e).

Liability to penalties under the repealed statutes did not Discovery by
. . li-ii" iinlicensed

protect a broker from answering interrogatories relating to nis brokers.

dealings and transactions if he was sued in respect of them by

his principal (/).

Insurers.—B}^ a statute now repealed, it was made unlawful Marine insurers.

for any society or partnership (except the two corporations

mentioned in the act) to carry on the business of maritime

insurance or to lend money on bottomry (g). This enactment

gave rise to numerous decisions which are frequently referred

to as illustrating the consequences resulting from an illegal

contract of partnership ; and they will be noticed hereafter

when those consequences are examined. In the present place,

however, it is not necessary to do more than collect them in a

note for facility of reference {h).

The Marine policy stamp act, 30 Vict. c. 23, prevents marine

insurances being effected otherwise than by written policies

(c) Hughes v. Thorpe, 5 M. & W.

656.

{(l) Cope V. Rowlands, 2 M. & W.

149.

(e) Smith V. Undo, 4 C. B. N. S.

395, and 5 ib. 587 ; Pidgeon v. Bur-

slem, 3 Ex. 465
; Jessopp v, Lutwyche,

10 Ex. 614.

(/) Green v. Weaver, 1 Sm. 404 ;

Bohinson v. Kitchin, 8 De G. Mc. &

G. 88, and 21 Beav. 365.

((/) G Geo. 1, c. 18, repealed by 5

Geo. 4, c. 114, § 1, as to insnrances.

(/))
The following are the deci-

sions on the above enactment :

Mitchell V. Cockburn, 2 H. Blacks.

379 ;
Booth v. Hodgson, 6 T. E. 405 ;

Lees v. Smith, 7 ib. 338 ;
Harrison

V. Millar, ib. 340, note
;
Everth v.

BlacJchurne, 2 Stark. 66 ;
Ex parte

Bell, 1 M. & S. 751 ;
Aubert v. Maze,

2 Bos. & P. 371 ;
Watts v. Broohs, 3

Ves. 612 ;
Knowles v. Haughton, 11

ib. 168.

H
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Bk. I. Chap. 5.
cluly stamped (i). Consequent!}^, if the members of a mutual

'— insurance company insure each others' ships without any

policies, the insured has no remedy against the insurers in

case of a loss (k).

Medical prac- Medical lyractitioners.
—By 55 Geo. 3, c. 194, § 14, un-

qualified medical men are prohibited from practising ;
and by

the Medical act, 1858 [1), it is enacted (§ 32) that no person

shall be entitled to recover any charge in an}' court of law for

any medical or surgical advice, attendance, or for the perform-

ance of any operation, or for any medicine which he shall have

both prescribed and supplied, unless he shall prove upon the

trial that he is registered under the act. By the same act

(§ 40), penalties are inflicted on all persons who wilfully and

falsely pretend to be, or take, or use the name or title of a

physician, doctor of medicine, licentiate in medicine and

surgery, bachelor of medicine, surgeon, general practitioner,

or apothecary, or an}^ name, title, addition, or description

implying that he is registered under the act, or is recognised

by law as a physician, &c.

Upon the above acts it has been decided that agreements

contrary to 55 Geo. 3, are illegal and cannot be enforced {m) ;

but that a medical practitioner may maintain an action for

attendances, &c., although not registered when they took place,

it being sufficient that he should be registered at the time of

trial {n) ;
and there is nothing illegal in one member of a

firm being registered in one character and another in another
;

nor in their respectively attending to their appropriate branches

of the profession ; nor in their jointly suing in respect of the

services rendered by each in his own branch (o). It has also

(i) They can now be stamped case, 14 Eq. 148.

after their execution on payment of {I) 21 & 22 Vict. c. 90. As to

a penalty, 39 Vict. c. 6, § 2
;
but a chemists and druggists, see 31 & 32

written policy is still necessary. Vict. c. 121, and Pharmaceutical Soc.

(k) See Edwards v. Aberayron v. Lon. Suppltj Assoc, 5 App. Ca.

Mutual Soc, 1 Q. B. D. 5G3
;
Kc 857.

parte Hargrove, 10 Ch. 542
; Fisher {m) Davies v. Mahma, 29 Ch. D.

V. Liverpool Marine Insur. Co., L. R. 596.

9 Q. B. 418
;
Smith's case, 4 Ch. 611

; (n) Turner v, ReijnaU, 14 C. B.

Brett V. Beckwith, 3 Jur. N. S. 31
;

N. S. 328.

Brjinley v. Williams, 32 Beav. 177. (o) Ibid,

With tbese cases compare Martin's
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been intimated by high authority, that if only one member of Bk. I. Chap. 5.

a firm is duly registered, the requisitions of the statute are ——
complied with (jj) ; but the unregistered partner cannot law-

fully act as a physician, surgeon, or apothecary (f/).

Neivspaper proprietors.
—By 44 & 45 Vict. c. 60, § 8, the Newspaper pro-

titles of newspapers, and the names, occupations and resi-
^"^ °^^'

dences of their proprietors, are required to be registered with

the Eegistrar of Joint Stock Companies, and penalties are

payable on default.

Patentees.—Prior to 1852 a patent for an invention contained Patentees.

a proviso to the effect that the patent should be void if more
than twelve persons became interested in it as partners (/•).

But now there is no limit placed upon the number of persons
who may be interested in a patented invention.

Pawnbrokers.—Bj 35 & 36 Vict. c. 93, § 13, every pawn- Pawnbrokers.

broker is required to have his name legibly printed over the

door of every shop or place where he carries on his business.

Under the previous act, 39 & 40 Geo. 3, c. 98, an agreement
to carry on a pawnbroking business in partnership was illegal

if it was part of the agreement that the names of some of the

partners should be concealed, or, in other words, if it was

part of the agreement that some of the partners should be

dormant (s). Whether these decisions apply to the present
act is open to some doubt (see § 51), but they probably do. It

is conceived, however, that pawnbroking may be legally carried

on by a registered company, if the name of the company is

j)roperly painted up.

{p) Per Erie, C. J., ib. Compare
the cases in the next note. See, fur-

ther, De la Rosa v. Prieto, 16 C. B.

N. S. 578 ;
and as to pretending to

be a legally qualified practitioner,

see Pedgrift v. Chevallier, 8 C. B.

N. S. 240 and 246
;
Ellis v. Kelhj,

6 H. & N. 222. The cases decided

upon the Apothecaries acts, 55 Geo. 3,

c. 104, and 6 Geo. 4, c. 133, will be

found in 1 Chitty's Statutes.

(q) Hotvarth v. Brearletj, 19 Q. B.

D. 303
; Davies v. Makuva, 29 Ch. D.

596
; Pharmaceutical Soc. v. Lon.

Supply Assoc, 5 App. Ca. 857.

(r) Hindmarch on Patents, 60.

See Duvergier v. Fellowes, 5 Bing.

248, and on appeal, 10 B. & C. 826,

and 1 CI. & Fin. 39.

(s) See Leu-is v. Armstrong, 3

M. & K. 53
; Armstrong v. Lewis,

2 Cr. & M. 274
; Gordon v. Hoirden,

12 CI. & Fin. 237
;
Fraser v. Hill,

1 M 'Queen, 392. Compare Broicn

V. Duncan, 10 B. & C. 93, where

one of a firm of distillers was not

licensed as required by the excise

laws.

H 2
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Sec?']''

^
Solicitors.—By several statutes it has long been unlawful

^"TTT for any person, not duly qualified, to act by himself or another

as a solicitor, or to suffer his name to be made use of upon the

account, or for the profit of an unqualified person {t). Upon
these statutes questions have arisen as to how far it is lawful

for a qualified solicitor to share the profits of his business

with a person who is not qualified ;
and it has been held that

tliere is no illegality in this where the non-qualified person

does not sliare the profits in consideration of his acting in

any manner as a solicitor {u). For example, there is nothing

illegal in an agreement that a surviving partner of a firm

of solicitors shall share his profits with the widow of a late

partner (x).

But an agreement for a partnership in the ordinary sense

of the word between a person duly qualified and one who is not,

is clearly illegal (?/) ; and if the agreement is in writing, and is

for a present partnership, parol evidence cannot be admitted

to show that it was not to take effect until both parties were

qualified (z). But an agreement between a solicitor and his

articled clerk that the latter, wdien a solicitor, shall become a

partner with the former and share his profits retrospectively,

is not illegal (a). However, the statutes cannot be evaded by

an agreement to the effect that the unqualified person shall

receive a share of the profits as a salar}', and that he shall not

be a partner with the other (b). Nor can a solicitor's clerk

(unless himself qualified) act as a solicitor under cover of his

(0 See 6 & 7 Vict. c. 73, §§ 2, 2K.&J. 66. See also rmfe, Mediciil

26, 32
; 23 & 24 Vict. c. 127, § 26

;
Practitioners.

and 37 & 38 Vict. c. 68, § 12. See ((/) Williams v. Jones, 5 B. & C.

as to partnerships between town 108. See Scott v. Miller, Johns,

clerks and other solicitors, Hughes 220.

v. Statham, 4 B. & C. 187
;
and {z) IVilliams v. Jones, 5 B. & C.

as to prosecutions by partners of 108.

clerks of the peace, see 5 & 6 Will. («.) Ex jmrte Joyce, 4 Ch. D. 596.

4. c. 76, § 102, and B. v. Fox, 1 E. {h) Tench v. Roherts, 6 Madd.
& E. 720. 145

;
Re Jackson, 1 B. & C. 270 ; see,

(h) Scott V. Miller, Johns. 220, is too, Re Clark, 3 D. & E. 260
; Hop-

a strong case on this head. Idnson v. Smith, 1 Bing. 13. Quaere

(x) Candler v. Candler, Jac. 225, the effect on these cases of the act

and 6 Madd. 141 ; Sterry v. Clifton, 28 & 29 Viet. c. 86, ante, pp. 35,

9 C. B. 110; and see Aubin v. Holt, rt seq.
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principal's name (c). It was, however, held that a person who Bk.

I-^^hap.

5.

had been duly examined, sworn, and admitted, but who had
,

—-

not taken out his annual certificate, was not unqualified

within the meaning of the act of Geo. 2 (d) ;
and since the act

6 & 7 Vict. c. 46, it has been held not unlawful for a qualified

solicitor to act upon the usual agency terms as the solicitor of

another solicitor who has not taken out his certificate (e).

It is illegal for two persons, one qualified and the other

unqualified, to hold themselves out as partners, and to put both

their names to bills of costs and other documents in which

their names ought not to appear, unless they are qualified

solicitors (/).

Theatrical representations.
—By several statutes now re- Theatre man-

pealed {g) it was unlawful to act any play for gain except under ^°'^^'^' ^*'-

certain restrictions. Partnerships therefore for sharing profits

to be derived from acting plays otherwise than in accordance

with these acts were illegal (Ji).

Unincorporated joint-stock companies with transferahle shares. Unincorporated

T
• 'ii i companies with—The question whether umncorporated companies with trans- transferable

ferable shares were illegal at common law or under the Bubble *^^^'^^"^^'

Act of 1719 (6 Geo. 1, c. 18), will be found discussed in the

volume on Companies. The question has now only a historical

interest.

Unregistered Partnershijis, tOc.—By the Companies Act, Unregistered

1862, § 4, all banking partnerships of more than ten members,
^'^"^ '^^^^ ^^''"

and all other partnerships of more than twenty members,

formed after the 2nd of November, 1862 (i), must be registered

under that act unless formed in pursuance of some special

act, charter, or letters patent, or for working mines in the

Stannaries : and any partnership required to be registered and

(c) ffophinson v. Smith, 1 Bing.

13; Be Palmer, 2 A. & E. 686.

(rf)
Re Hodgson, 3 A. & E. 224

;

and see Hodgkinson v. Mayer, 6 A.

& E. 194.

(e) Ex parte Foley, 11 Beav. 456.

(/) Edmonson v. Davis, 4 Esp.

14.

(r/) 10 Geo. 2, c. 28
;
25 ib. c. 36

(made perpetual by 28 ib. c. 19) ;

and 28 Geo. 3, c. 30
; repealed by 6

& 7 A'^ict. c. 68. As to what is a

theatre within tliis act, see Davys v.

Douglas, 4 H. & N. 180.

(h) Elving v. Osbaldiston, 2 M. &
Cr. 53 ;

De Begnis v. Armistead, 10

Bing. 107.

(i) See as to this Shaw v. Sim-

mons, 12 Q. B. D. 117, and as to

what associations need not be regis-

tered. Smith V. Anderson, 15 Ch. D.

247.
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Bk. I. Chap. 5. iiot registered is illegal (k). This subject will be found more
Sect. 2. • 1 1 /^ •

fully examuied m the volume on Companies.

Consequences
of illegality.

Enforcing

agreement.

Ewing )-. Os-

baldiston.

SECTION II.—CONSEQUENCES OF ILLEGALITY.

If a partnership, ^Yhen it is formed, will be illegal, any con-

tract to form it must be illegal also. Upon this ground it was

held in Duvergier v. Fellowes {I), that a bond for the j)ayment

of mone}' upon the formation by the obligee of an illegal com-

j)any was invalid; and in Williams v. Jones {m), that no action

la}"" for the recovery of a premium agreed to be paid by the

defendant, on being taken into partnership with the plaintiff,

and which partnership was illegal.

An agreement for an illegal partnership will not be enforced

even if it has been partly performed. Ewing v. Osbaldiston (n)

is a good instance of this. There the plaintiff and the

defendant agreed to become partners in a theatre. The

plaintiff advanced part of the money, and the defendant applied

it in part payment for a lease of the theatre. The lease was

afterwards assigned to him alone. The defendant did not

perform his part of the agreement, and the plaintiff accordingly

filed a bill against him. The bill prayed that it might be

declared that the plaintiff and the defendant were partners in

the theatre, and in the lease thereof, and that the agreement
made between the plaintiff and the defendant might be per-

formed, and, if necessary, that the partnership might be dis-

solved, and the usual accounts taken. The agreement, how-

ever, w^as illegal, by 10 Geo. 2, c. 28, and the bill was dis-

missed. It was decided, on appeal, that the agreement being

illegal, it was impossible for the Court to decree its siDecific

performance ;
and that if the plaintiff sought to recover back

I

(Jc) Jennings v. Hammond, 9 Q. B.

D. 225; Shatv v. Benson, II ib. 563;

Ex parte Poppleton, 14 Q. B. D. 379
;

Padstow Total Loss Assoc, 20 Ch. D.

137; Syhcs v. Beadon, 11 Ch. D.

170, although overruled by Smith

V. Anderson, 15 Ch. D. 247, on the

necessity of registration, would have

been rightly decided if the associa-

tion had required registration.

(/) 5 Bing. 248
;

10 B. & C. 826
;

and 1 CI. & Fin. 39.

(m) 5 B. & C. 108.

(») 2 M. & Cr. 53.
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the money he had paid, he couhl not do so in tliat suit, as ^k. I. Chap. 5.

(even if he had a lien on the property for the money, which

the Court denied), the bill did not seek to enforce such lien.

If a partnership is illegal, its members cannot maintain any Actions by an

action in respect of any transaction tainted with the illegality. ^J^f^

^'^^ ^^^

For example, if a partnership is formed for selling smuggled

goods, it cannot recover the price of any smuggled goods

which it may have sold (o). So an illegal loan society cannot

recover mone}^ it has lent(j>). But an illegal partnership can

prosecute a person stealing its property (q).

The illegalit}' of a partnership affords no reason why it Actions against -/

should not be sued. It cannot indeed be effectually sued by nership.

any person who, being aware of all the facts, seeks to enforce

a demand arising out of a transaction tainted with the illegality

which affects the firm
(/•) ;

but the illegality of the firm does

not 2^er se afford any answer to a demand against it, arising

out of a transaction to which it is a party, and which trans-

action is legal in itself. Unless the person dealing with the

firm is particeps criminis, there can be no turpis causa to

bring him within the operation of the rule ex turpi causa non

oritur actio ; and he, not being implicated in any illegal act

himself, cannot be prejudiced by the fact that the persons

with whom he has been dealing are illegally associated in

partnership (s).

So, if a partnership or company has been established by

fraud, and persons have been induced to join it by false and

fraudulent representations, still the fraud so perpetrated, affords

no answer to a creditor of the firm (t), unless that creditor has

himself been party to the fraud {u). Moreover, where a com-

pany has been estabhshed by fraud, and where it has been

engaged in illegal transactions, the innocent shareholders

(o) See Biggs v. Lawrence, 3 T. R. s/izj; Co., 2 Ch. D. 763.

454. (s) See the judgment of Mellisli,

(p) Shato V. Benson, 11 Q. B. D. L.J., in the last case, and Brett v.

563
; Jennings v. Hammond, 9 ib., Beckwith, 3 Jur. N. S. 31, M. R.

225. (0 Henderson v. Tlie Royal Brit.

{q) See R. v. Frankland, L. & C. Bank, 7 E. & B. 356.

276
;
9 Jur. N. S. 388 ; 32 L. J. M. (u) See Batty v. M'Cundie, 3 C. &

C. 69. P. 203.

(r) Re South Wales Atlantic Steam-
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Bk. I. Chap. 5.

Sect. 2.

Actions for con-

tribution, &c.

Waiver of

illegality.

Illegality a de-

fence at law.

are nevertlieless liable amongst themselves to contribute if

necessary to the payment of the debts of the company ;
for

such shareholders are not so in delicto as to preclude any one

of them from calling on the others to share the losses to ^Yhich

he and they are liable (x).

The most important consequence, however, of illegality in a

contract of partnership is, that the members of the partnersliip

have no remedy against each other for contribution or appor-

tionment in respect of the partnership dealings and transac-

tions. However ungracious and morally reprehensible it may
be for a person who has been engaged with another in various

dealings and transactions to set up their illegalit}^ as a defence

to a claim by that other, for an account and payment of his

share of the profits made thereby, such a defence must be

allowed to prevail in a court of justice. Were it not so, those

who—ex hypothesi
—have been guilt}^ of a breach of the law,

would obtain the aid of the law in enforcing demands arising

out of that very breach
;
and not only would all laws be in-

fringed with impunity, but, what is worse, their yery infringe-

ment would become a ground for obtaining relief from those

whose business it is to enforce them. For these reasons, there-

fore, and not from any greater favour to one party to an illegal

transaction than to his companions, if proceedings are insti-

tuted by one member of an illegal partnership against another

in respect of the j^artnership transactions, it is competent to

the defendant to resist the proceedings on the ground of ille-

gality (i/). There are indeed some old cases in which this

defence was not allowed to prevail {z) ;
but they have been long

overruled (a). Moreover, if the illegality is brought to the

notice of the Court, it will of its own accord decline to inter-

fere between the parties, although there may be no desire on

their part to urge such an objection {h).

\Vhen partnerships of marine insurers were illegal, it was

(*) See Longworth's Ex. case,

Jolms. 465, affirmed 1 De G. F. &
J. 17.

(y) See SyJ:es v. Beudon, 11 Ch. D.

170
; Holman v. Johnson, 1 Cowp.

341
; Tliomson v. Thomson, 7 Ves.

470
; Cousins v. Smith, 13 Ves. 544.

(z) Dover v. Opey, 2 Eq. Ca. Ab.

7 ;
JFaits v. Brooks, 3 Ves. 611.

(«) See the cases cited infra.

(b) Evans v. Richardson, 3 Mer.

469.
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held that if one member of a firm of sucli insurers paid all the ^^^-
}• ^'^P-

^*
^

Sect. 2.

losses sustained by the firm, he could not recover an}^ part of

the money paid from his copartners (c) ;
and that if the premiums

were received by one only, the others could not obtain their

shares from him (d). So, where there was an express covenant

to pay such shares, the covenant was held to be invalid by reason

of the illegality which tainted it (e) ;
and even where an arbi-

trator had awarded what was to be paid b^^ one partner to

the other, it was held that the award could not be enforced (/).

These cases are of undoubted authorit}^, and are always

referred to as such, although the particular ground of illegality

on Avliich they rested no longer exists. It has indeed been

held, in one or two cases of illegal partnership, that if one

partner has paid losses at the special request of the other, who

promised to pay his share afterwards, an action for such share

may be sustained (r/) ; but these cases cannot be reconciled

with others, and must be taken to be overruled. In De Begnis De Begnis v.

A  77 ^ • • re i'i !• Armistead.
V. Armistead (/t), the plaintm and the defendant entered into

an illegal agreement for bringing out an opera and dividing

the profits arising from it. By the agreement the plaintiff was

to j)ay the singers, and the defendant was to provide a theatre

and pay the dancers. This was done
;
but instead of profits,

there were losses, and on the whole account a balance was

found due to the plaintiff. A bill for the balance was given by

the defendant, and it was proved that the balance was made up
of different sums paid by the plaintiff at the defendant's re-

quest. It was nevertheless held that the original agreement

being illegal, the plaintiff could not recover the balance in

question, either on the bill or the common money counts.

Nor can an action for an account be sustained by one Illegality a de-

. . fence to an
member of an illegal partnership against another, in respect account.

of its dealings and transactions (i). Thus if an association is Sykes v.Beadon.

(c) Mitchell v. Cockburn, 2 H. 2070.

Blacks. 380. (h) De Begnis v. Armistead, 10

(d) Booth V. Hodgson, 6 T. R. Bing. 107. See Fisher v. Bridges,

405. 3 E. & B. 642, reversing S. C. 2 ib.

(e) Lees v. Smith, 7 T. R. 338. 118.

(/) Aubert v. Maze, 2 Bos. & P. (i) Knoivles v. Haughton, 11 Ves.

371, 168 ; Armstrong v. Armstrong, 3 M.

(g) See Petrie v. Hannay, 3 T. R. & K, 45
; Harvey v. Collett, 15 Sim.

418; Faikney v. Beynous, 4 Burr. 332.
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Bk. I. Chap. 5.

Sect. 2.

Concealed

illegality.

Illegality, when
not a defence.

Effect of ille-

gality on the

right to recover

back subscrip-
tions.

illegal by reason of non-registration under the Companies

Act, 1862, an action cannot be sustained by its members

against its trustees for the execution of their trust, nor to

make them responsible for losses arising from breaches of

trust (A;).

Moreover, if it can be shown that the purpose with which

a partnership was formed was illegal, the consequences of

illegality will follow, however skilfully the true purpose may
have been concealed (l) ;

and parol evidence may be given to

show the existence of the illegality, however formally the

partnership agreement may have been drawn up, and however

successful the parties may have been in making that agree-

ment legal on the face of it {m) .

In order, however, that illegality may be a defence, it must

affect the contract on which the plaintiff is compelled to rely,

in order to make out his right to what he asks. It by no

means follows, from the circumstance that money has been

obtained in breach of some law, that therefore whoever is in

possession of such money is entitled to keep it in his own

pocket.

If money is paid by A. to B. to be applied by him for some

illegal purpose, it is competent for A. to require B. to hand

back the money if he B. has not already parted with it {n), and

the illegal purpose has not been carried out (o). Although,

therefore, the subscribers to an illegal company have not a

right to an account of the dealings and transactions of that

company and of the profits made thereby, they have a right to

have their subscriptions returned (p) ;
and even though the

moneys subscribed have been laid out in the purchase of land

(k) Sykcs V. Beadon, 11 Cli. D. 170,

is an authority for tMs proposition,

althouf;!! overruled on another

ground, ante, p. 101.

(l) Stewart v. Gibsori, 7 CI. &
Fin. 707 ; Armstrong v. Armstrong,

3 M. & K. 53.

(?n) See Collins v. Blantern, 2

Wils. 341, and 1 Sm. L. Ca., and

the notes there.

(n) See Taylor v. Lendy, 9 East,

49
; Varney v. IJichnan, 5 C. B.

271 ; Dujgle v. Higgs, L. E. 2 Ex.

D. 422; Hampden v. Walsh, 1 Q,

B. D. 189; Taylor v. Bowers
,
ih.

291.

(o) See Herman v. Jeuchner, 15

Q. B. D. 561.

( p) See Harvey v. Collet t, 15 Sim.

332. Compare the cases in the next

note.
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and other things for the purpose of the company, the sub- Bk. I. Chap. 5.

scribers are entitled to have that land and those things re

converted into money, and to have it applied as far as it will

go in payment of the debts and liabilities of the concern, and

then in repayment of the subscriptions. In such cases,

no illegal contract is sought to be enforced ;
on the contrary,

the continuance of what is illegal is sought to be pre-

vented (q).

Again, Tenant v. Elliott (r), and other cases, decided that if A. Tenant v.

and B. are parties to an illegal contract, and B. in pursuance
'° ^'

thereof pays money to C. for A.'s use, A. can recover this

money from C. It follows from this that if two partners, A, and

B., enter into an illegal agreement with C, and in pursuance
of this agreement C. pays money to D. for the use of A.

and B., not only can A. and B. recover this money from D.,

but if he pays it over to either one of the two partners, that

one must account to the other for his share of it. This must

also be the case if C, instead of paying the money to D., pays
it over at once to A. or B. In other w^ords, it follows from

Tenant v. Elliott and that class of cases, that if an illegal act

has been j)erformed in carrying on the business of a legal part-

nership, and gain has accrued to the partnership from such

act, and the money representing that gain has been actually

paid to one of the partners for the use of himself and co-part-

ners, he cannot set up the illegality of the act from which the

gain accrued as an answer to a demand by them for their share

of what he has received. Upon this principle it was held in

Sharp V. Taylor (s), that a partner was entitled to an account Sharps. Taylor

against his co-partner of monies actually come to the hands of

the latter, from the employment of a ship in a manner not per-

mitted by the navigation laws ; and in Sheppard v. Oxenford (t) Sheppard v.

that the directors of an illegal company were liable to account

(q) Slwpjiard v. Oxenford, 1 K. & 999.

J. 491
;
Butt v. Monteaux, ib. 98. (s) 2 Ph. 801, recognised in Shep-

See also /Si/mes v. ifMr//^es, 9 Eq. 475
; |ja?-rf v. Oxenford, 1 K. & J. 491.

Taxjlor v. Bowers, 1 Q. B. D. 291. Compare Syhes v. Beadon, 11 Cli. D.

(r) Tenant v. Elliott, 1 Bos. & P. 170.

3; Farmer v. Russell, ib. 296; (0 1 K&J.491. See, too, Butt

Bousfield v. Wilson, 16 M. & W. v. Monteaux, ib. 98.

185
;
Nicholson v. Gooch, 5 E. & B.
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Bk. I. Chap. 5. for the money received by them on behalf of the company and
Sect. 2. P • 1

for the use of its members.

Illegality set up
by executors.

l^
An executor or admmistrator of a deceased partner cannot

protect himself from accounting for the estate of the deceased

by setting up against his creditors, legatees, or next of kin, the

illegality of the transactions in which the deceased may have

been concerned (m). That has nothing to do with their claims
;

and the reasons upon which the maxim ex tm-j)i causa 7ion

oritur actio is founded, evidently have no application to such

a case. Even if the executor was one of the deceased's co-

I)artners, and was thus mixed up with him in the illegal trans-

actions, still if the share of the deceased in the gains arising

from them has actually been placed to his credit in the part-

nership books and has come or might have come to the hands

of the executor as such, he must account for that share (.r).

But if there has been no account settled, it would seem that

the executor may in his character of partner rely on illegality,

and decline to come to any account in respect of the gains in

question (//).

But notwithstanding Tenant v. Elliott, Sharp v. Taylor,

and other cases of that class, illegal trusts will not be en-

forced. Sykes v. Beachn {z), already referred to, is a clear

Ottleyv. Browne, authority for this proposition. Another authority is Ottley v.

Broivne (a). There A., who was a shareholder with B. and

others in two companies, wished to become a banker
;
and in

order to evade a statute which rendered it illegal for a banker

to be a partner in commercial undertakings (h), A. assigned his

shares to B. in trust for himself. B., who carried on a separate

trade, was made bankrupt, and his assignees sold all his shares

in the above companies, and also the shares held by him in

trust for A. A. then filed a bill against B.'s assignees, praying

that they might be declared trustees of these last shares for

him. A., and tbat they might be ordered to pay the value

Illeral trusts.

(u) See Joy v. Camphell, 1 Sch. & & Bea. 360
; and compare Sharp v.

Lef. 339
; Hale v. Hale, 4 Beav. Taylor, 2 Ph. 801.

339. (z) 11 Ch. D. 170, ante, p. 105.

(x) See Joy v. Camphell, 1 Sell. & (a) 1 Ball & Bea. 360, and see

Lef. 328. Ex parte Mather, 3 Ves. 373.

(y) See Ottley v. Bmvne, 1 Ball. (5) 29 Geo. 2, c. 16 (Irish).
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thereof to him, or that he might he at Hberty to prove for such Bk. I. Chap 5.

value against B.'s estate
;
but the bill was dismissed with — '-

costs, on the ground that it sought to enforce a secret trust,

which was directly against a positive law (c).

Before quitting the subject of the consequences of the ille- Indictment.

gality of a partnershij), the risk of criminal prosecution ought

to be mentioned. Persons engaged in an illegal business,

whether partners or not, and whether incorporated or not, are

liable to be punished criminally (d) ;
and even where the object

of a society is not illegal, its directors and managers will do

well to bear in mind, that if they wilfully violate the provisions

of an act of Parliament they are guilty of a misdemeanour, and

are liable to be indicted accordingly (c).

(c) The same principle is illustrated Eussell on Crimes, and ArcliLold's

by Thomson v. Thomson, 7 Ves. 470, Criminal Law.

which, however, was not a partner- (c) See Lord Campbell's observa-

ship case. lions in Longicorth's Ex. case, 1 De

(d) See the title Conspiracy in G. F. & J. 31.
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CHAPTER VI.

OP THE GENERAL NATURE OF A PARTNERSHIP.

SECTION I. -OP THE MERCANTILE AND THE LEGAL NOTION OF

A FIRM.

1/ Bk. I. Chap. G. Partners are_calle(l collectively^^a
finn. Merchants and

''^'^°'^- ^ •

lawyers have different notions respecting the nature of a

Mercantile view firm (a). Commercial men and accountants are apt to look
of a firm.

upon a firm in the light in which lawyers look upon a cor-

poration, i. e., as a hody distinct from the members composing

it, and having rights and obligations distinct from those of its

members. Hence, in keeping partnership accounts, the firm

is made debtor to each partner for what he brings into the

common stock, and each partner is made debtor to the firm for

all that he takes out of that stock. In the mercantile view,

partners are never indebted to each other in respect of partner-

ship transactions
;
but are always either debtors to or creditors

of the firm.

Owing to this impersonification of the firm, there is a ten-

dency to regard its rights and obligations as unaffected by the

introduction of a new partner, or by the death or retirement of

an old one. Notwithstanding such changes among its mem-

bers, the firm is considered as continuing the same
;
and the

rights and obligations of the old firm are regarded as continu-

ing in favour of or against the new firm as if no changes had

(a) See on this sultject Cory's

Treatise on Accounts (2nd ed. 1839,

Pickering), a valuaLle work, but, it

is believed, not so widely known as

it should be. See, too, a pa^^er by

J. M. Ludlow, Esq.,
" On the mer-

cantile notion of the firm, and the

need of its legal recognition," in the

2nd Vol. of the Papers read before

the Ji;ridical Society, p. 40. To

both of these the writer desires to

acknowledge his obligations.
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occniTecI. The partners are the agents and sureties of the Bk. I. Chap. 6..... Sect. 1.

firm : its agents for the transaction of its husniess
;

its

sureties for the liquidation of its liabilities so far as the assets

of the firm are insufficient to meet them. The liabilities of

the firm are regarded as the liabilities of the partners only in

case they cannot be met by the firm and discharged out of its

assets.

But this is not the legal notion of a firm. The firm is not Legal view of a

recognised by lawyers as distinct from the members composnig

it {h). In taking partnership accounts and in administering

partnership assets, Courts have to some extent adopted the

mercantile view, and actions may now be brought by or

against partners in the name of their firms (c) ;
but speaking

generally, the firm as such has no legal recognition. The

law, ignoring the firm, looks to the partners composing it
;

any change amongst them destroys the identity of the firm
;

what is called the property of the firm is their property, and

what are called the debts and liabilities of the firm are their

debts and their liabilities. In point of law, a partner may be

the debtor or the creditor of his co-partners, but he cannot be

either debtor or creditor of the firm of which he is himself a

member (r/).

A member of an ordinary partnership fills a double charac-

ter ;
he is both a principal and an agent. As a principal he is

bound by what he does himself and by what his co -partners do

on behalf of the firm, provided they keep within the limits of

their authority ;
as an agent he binds them by what he does

for the firm, provided he keeps within the limits of his autho-

rity. But a partner is not the surety of the firm. Every

member of an ordinary partnership, however numerous the

partners may be, is liable as a principal to have his private

property seized for a partnership debt, whether the firm has

assets to pay it or not
;
and not only so, but the property of

the firm is liable to be seized for the private debts of any of

(h) Ex parte Gliddon, 13 Q. B. D. rule 14
;
Bank. Act, 1883, § 115, and

43; Hoare v. Oriental Bank Corpora- Bank. Rules, 1886, r. 259.

tion, 2 Apii. Ca. 589, illustrate this ; {d) See Lord Cottenliam's judg-

and see per James, L.J., in Ex parte nient in Richardson v. The Bank of

Corhetf, 14 Cli. D. 126. England, 4 U. & Cr. 171, 172
;
and

(c) Rules of Sup. Ct-., Ord. xvi. De Tastet v. Shaw, 1 B. & A. 064.



112 GENERAL NATURE OF A rARTXERSHIP

Bk. I. Chap. 6. the partners composing it (f). This non-recognition of the

Ifirm, in the mercantile sense of the word, is one of the most

(marked differences between partnerships and incorporated

companies.

SECTIOx\ II.—CONSEQUENCES OF THE NON-RECOQNITION OP

THE FIRM IN THE MERCANTILE SENSE.

1. Generally as regards its )iai)ie.

Name of a firm. It follows from the foregoing remarks, that the name under

which a firm carries on business is in point of law a conven-

tional name applicable only to the persons who, on each

particular occasion when the name is used, are members of the

firm (/). When a firm is spoken of by its name or style,

evidence is admissible to show who in fact constituted the firm

at the time in question {(/) : and if persons trade or carry on

business under a name, style, or firm, whatever may be done

by them under that name, is as valid as if real names had

been used. This is seen every day in the case of bills of

exchange and promissory notes
;
and even in the case of more

formal instruments, there is no doubt of their validitj', although

some of the executing parties may be described as A. & Co. (//).

So partners may be registered as shareholders in the name of

their firm (i) ;
and under the Coj)yright act, 5 & 6 Vict. c. 45,

(e) See Execution, in book ii.

cli. 3, § 4.

(/) A firm is usually described in

legal proceedings as certain persons

trading or carrying on business

under, and using the name, style,

and lirni of, &c. As to the suffi-

ciency of this descrij)tion, see Smith

T. Ball, 9 Q. B. 361.

(g) Carruthers v. Sheddon, 6 Taunt.

15
;
Bass v. Olive, 4 M. & S. 13

;

Stubbs V. Sargon, 2 Keen, 255, and

3 M. & Cr. 507 ;
Latouche v. Waley,

Hayes & Jones (Ir. Ex.), 43.

(/() See Maughan v. Sharpe, 17

C. B. N. S. 443, a mortgage ;
Brnt-

ton v. Burton, 9 Chitty, 707, a

warrant of attorney ; Evans v.

Curtis, 2 C. & P. 296, an agreement
fur a lease

;
Moller v. Lambert, 2

Camp. 548, a bond
; Gorrie v.

TFoodley, 17 Ir. Com. L. Kep. 221,

a guarantee ; Latouche v. Waley,

Hayes & Jones (Ir. Ex.) 43. How
far the firm is bound by instru-

ments on which its true name does

not appear, will be seen hereafter
;

and see as to the parties to sue on

a covenant with a firm, Metcalf v.

Eijcroft, 6 M. & S. 75, noticed infra,

book ii. ch. 3.

(i) Weikersheinis case, 8 Ch. 831.
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and Engravings act, 8 Geo. II. c. 13, § 1, it is sufiiicient to ^^- i- cbap- 6.

register a book in the name of tlie firm (j), or to print the name ——
of the firm of proprietors under the engravings [k).

But as the name of a firm is only a conventional mode of Effect of ciiange
, . . , ... ... , amongst the

designating the persons composing it, any variation amongst partner.?,

these persons is productive of a new signification of the name.

If, therefore, a legacy is left to a firm, the legacy is payable to Legncy to a

those who compose the firm at the time the legacy vests (l) ;

and if a legacy is left to the representatives of an old firm, it

will be payable to the executors of the last survivor of the

partners constituting the firm alluded to, and not to its suc-

cessors in business (»i).

Again, if trustees are authorised to lend money to a firm. Advances to a

and, after the death or retirement of one of the members, the

trustees lend to the remaining members, this, it seems, would

be a breach of trust on the part of the trustees («).

An authority given to two partners to insure in their names Agency.

does not authorise an insurance in the names of themselves

and a third person afterwards taken into partnership with

them (o). So, if there be a firm, A., B. and C, and it has an

agent D., and C. retires from the firm, though D. may continue

the agent of the firm, he is no longer the agent of C, but only

of A. andB. (j>). In Taskcr v. Shepherd, two partners had

appointed an agent for four years and a half. One of the

partners having died before the expiration of that time, it was

held that the surviving partner was under no obligation to

continue the agent in his employ. The Court held that the

appointment had reference to the existing partnership only.

(j) ]Vddon v. Diclis, 10 Cli. D.

247.

{li)
Rock V. Lazarutt, 15 Eq. 104.

(l) See Stiihbs v. Sargon, 2 Keen,

255, and 3 M. & Cr. 507. In Man-

berry v. Brooking, 7 De G. M. & G.

673, a legacy of a debt due to A.

was lield to pass A.'s interest ia

a debt due to liiiu and Lis co-

partners. See also Ex parte Kirk,

5 Ch. D. 800.

(tn) Leak v. M'Dowall, 3 N. E.

185, M. R.
;
Kerrison v. Reddingion,

11 Ir. Eq. 451. See GreciUe v.

Greville, 27 Beav. 594.

(n) See Fowler v. Raynal, 2 De G.

& Sm. 749, and 3 M. & G. 500.

(o) Barron v. Fitzgerald, 6 Biuf,'.

N. C. 201. But of course a con-

tinuance of tlie authority may be

inferred from the dealings of the

person giving it with the changing

firms. See PaHente v. Lubbock, 8

De G. Mc. & G. 5.

( p) See Jones v. Shears, 4 A. & E.

832.
I
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Bk. I. Chap. 6. and that the contract was intended to be for four years and a
"^ ' "

half, provided the parties so long lived (q).

Offices huldby Upon the same principle—namely, that the name of the

^ ^^'"'
firm is only a conventional name for its members—if a firm is

appointed by its mercantile name to any office, c. g., the office

of trustee, guardian or executor, the partners in the house at

the time of its appointment to the office, are the persons who,

in point of law, are considered as filling it (r). The firm, as

such, cannot hold an office
;
nor can rights, personal to the

members of a given firm, be exercised by new members

who may be introduced into it (s), nor by its successors in

business (0 ;
unless they are clearly intended to exercise

them.

The name by which a firm is known is not of itself the pro-

perty of the firm, and there is nothing at common law to

prevent persons from carrying on business in partnership under

an}' name they please (unless perhaps it purports to be the

name of a corporation) {u).

But one firm is not at liberty to mislead the public b}' so

using the name of another firm as to pass off themselves or

their goods for that other, or for the goods of that other (.r).

Moreover, an established firm can prevent a company from

registering itself under the name of the firm (y).

The name of a firm may moreover be registered as a trade

mark for particular classes of goods (46 & 47 Yict. c. 57, § 64

and 65) ;
and if so registered, it is capable of being assigned

in connection with the good will of the firm, § 70. Kegistra-

tion is equivalent to antecedent use, § 75. Provision is made

Protection of

name.

Xarne a trade

nuu'k.

(q) Tashcr v. Shepherd, 6 H. & N.

575.

(?) T)e Mazar v. Pyhns, and Knxul-

£on V. ryhus, 4 Ves. 649.

(,s)
See Barron v. Fitzgerald, 6

Biiig. N. C. 201
; Stevens v. Benniwj,

1 K. & J. 168.

(0 Hole V. Bradhnry, 12 Cli. D.

88e.

(u) See as to this, ante, p. 93.

{x) See Lee v. Haley, 5 Cli. luo
;

Massam v. Thorley's Cattle Food Co.,

14 Ch. D. 748, reversing S. C, 6

C'ji. D. 574 ; Burgess v. Burgess, 3

D. G. M. 896. See also Singer

Machine Manufactures v. JFilson, 3

Apjx Ca. 376, and Singer Man. Co.

V. Loog, 18 Ch. D. 395, and 8 A pp.

Ca. 15
;
Braham v. Beeichim, 7 Ch.

1). 848.

(y) Hendriks v. Montagu, 17 Ch
D. 638. The Copyright Acts have

no application to mere names, see

Maxu-cll v. Hogg, 2 Ch. 307.
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to prevent the impi'oper registration of the same trade mark l^^'-

J-
Chap. 6.

hy several persons, § 72.

Speaking generallj', the rights and liahiUties of a firm cannot Changes and
. . '111 mistakes in

be affected by a change m its name miaccompanied by a change name of a firm,

amongst its members. Regarded as a trade mark, and in con-

nection with goodwill, a change in name may be attended by

important consequences, but in otlier respects it matters little
;

for so long as there is no change amongst the members, the

different names they assume all denote the same persons. It

must not, however, be concluded that one partner can bind his

co-partners by using a name under which he and they do not

carry on business, and the use of which they have not sanc-

tioned ;
and as will be seen hereafter, he has no power so to

bind them (z). Moreover, a mistake in the name of a firm may
be important, e.g., under the Copyright act, if the owners of a

copyright carry on business in partnership and are not regis-

tered properly, they cannot sue for an infringement (a).

2. In legal proceedings.

The non-recognition of the firm, in a mercantile sense, was Actions by and

very apparent when it had to sue or be sued at law : for,
''^ijam-^ ii"'^-

1. A firm could neither sue nor be sued otherwise than in

the names of the partners composing it (h).

2. Consequently, no action could be brought by the firm

against one of its partners, nor by one of its i)artners against

it
;

for in any such action one person, at least, would appear

both as plaintiff and as defendant, and it was considered absurd

for any person to sue himself even in form (c).

3. For the same reason, one firm could not bring an action

(2) See as to tliis, Kirh v. Blurton, Dutch West India Co. v. Moses, 1

9 M. & W. 284, and other cases of Str. 612. As to actions by indi-

tliat class, noticed infra, book ii. viduals who have assumed to act as

Ch. 1, § 5. a corporation, see Cooch v. Goodman,

(a) Loiv V. Routlcdyp, 1 Ch. 42. 2 Q. B. 580.

(h) See infra, Look ii. c. 3. A (c) De Tastet v. Shaw, 1 B. & A.

corporation may sue in a name it G64
;

liichardson v. The Bank of

has ac(|uired by reputation, llie Ewjland, 4 M. & Cr. 171, 172.

I 2
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lik. I. Chap. c. actainst another if there were one or more partners common to
Sect. 2.

^ ^

both firms (</).

So, if one member of a firm drew a bill on the firm, and

tlie bill was accepted in the name of the firm, the drawer

could not sue the firm on such a bill
;
for he, as one of the

firm, was liable as an acceptor, and ought, therefore, to be a

defendant to the action in v.'hich he was plaintiff (c).

The extent to which these rules have been modified by

modern legislation will be examined hereafter (/). They are

alluded to here in order to show the logical consequences

which flow from the non-recognition of an}^ such entity as a

firm. In bankruptcy, however, the firm is often recognised, as

will be seen hereafter.

Another most important consequence of the principle, that

on any change amongst the persons composing a partnership

there is in fact a new partnership, and not a mere continuation

of the old one, is that although, upon a change in a firm, it

may be agreed between the members of the old and new firms

that the rights and obligations of the old shall devolve upon
the new partners, this has no effect upon third parties unless

thej^ accede to it. As to them it is res inter alios aeta, and

there is no principle by virtue of which the existing rights

or obligations of non-partners can be affected, either for better

or for worse, by agreements to which they are strangers. This

subject will be alluded to hereafter {<j).

Eflfect of cLange
in a firm on

its rights and
liabilities.

Disabilities of

one partner

affecting ilie

llrui.

3. Partnership disahUitics.

Speaking generalh% no person can do by his agent what he

cannot do himself; and although each member of a firm is a

principal as regards his own conduct, he is the agent of his

co-partners ;
and he cannot therefore do fur the firm what they

cannot do. In other words, the disabilit}^ of one of the part-

ners affects the whole firm. Illustrations of this doctrine will

{(J) Bosanqitet v. TFray, 6 Taunt.

597
; Mainwariiuj v. Newman, 2

Bo.s. & P. 120.

(p) See Neale v. Turton, 4 Bing.
149. Compare Beecham v. Smith,

E. B. & E. 442, Avliere the note

sued upon was the several note of

the defendants.

(/) See infra, book ii. ch. 3.

(r/) See infra, book ii. ch. 2, § 3.
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be found in Book II., Chap. III., § 1, relating to defences to ^'^-
I- ^^'^^p-

«•

hcct. 2.

actions by partners. Further illustrations are afforded by

those cases which preclude a firm of solicitors or any of its

members from doing work which one of the members cannot

do (h).

Again, there are rules in bankruptcy which j)revent the part-

ners of the trustee, registrar, or official receiver from doing

various acts which they might do if they were not in partner-

ship with him (i).

By 50 & 51 Vict. c. 58, § 40, no inspector of a coal mine

can be a partner in it, nor can a partner of any land agent,

mining engineer, &c., be an inspector.

4. As regards sureties and securities.

It is a principle of the law of suretyship, that any act on the Effect of change
« - . . , ,.. I'll ii • 1 n ^

in a firm on the

part 01 the principal creditor which alters the risk oi the position of its

surety without his consent, discharges him from future
^^^^®*^^^-

liability (k).

If, therefore, a person becomes surety to a firm, it is im- Sureties to a

portant to ascertain whether he clearly contemplated changes
in the firm, and agreed to become surety to a fluctuating body
or not. If he did, his liability is not discharged by any change

amongst the members constituting the partnership at the time

he became surety (I) ; but if no such intention can be shown,

then a contract of suretyship entered into with a firm will

be deemed to be binding so long only as the firm remains

unchanged (see 19 & 20 Vict. c. 97, § 4, on the next page) ;

(k) See Dulce ofNorthumberland v. {I) Pease v. Hirst, 10 B. & C.

Todd, 7 Ch. D. 777, as to swearing 122 ; Mctcalf v. Bruin, 12 East,

affidavits. 400, and 2 Camp. 422
; and see

{i) See Bank, act, 188.3, §§ 88, Beirday v. Lucas, 1 T. E. 291, note
;

116(2); sclied, 1, r. 26; Bank. R. Kipling v. Turner, 5 B. & A. 261.

1886, r. 56 (2), 113, 114, In Pariente v. Luhhock, 8 De G. Mc.

{k) See, as to sureties, the note & G. 5, an authority to a firm of

to Arlington v. Merrick, 2 Wms. consignees, to recognise the con-

Saund. 414. As to the discharge of signor's son as his agent, was held to

apprentices and their sureties by a continue, notwitlistanding changes

change in the firm to which they in the firm, as long as the consignor
are bound, see Lloyd v. Blackhurne, continued his business connection

9 M. & W. .363
; R. v. St. Martin's, with the firm.

2 A. & E. 655.
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Sureties for a
fiim.

P.k. I. Chap. 6, r^Yi{[ consequently any change in it whetlier by tlie death (in)

or the retirement (n) of a partner, or by the introduction of a

new partner (o), immediately puts an end to the surety's lia-

bilit}' so far as subsequent events are concerned. In all such

cases the surety's position and risk are altered, and vhether

he has in fact been damnified by the change or not, he has a

right to say no7i in Iicbg fcederaveni.

Similar doctrines apply to cases Avhere a person becomes

surety /or the conduct of a firm {p). Moreover, a person ^Yho

becomes surety for another is not necessarily surety for his

conduct as a partner, and obviously not for the conduct of

himself and his co-partner (7).

Again, if a person becomes surety to several people for the

conduct of a servant in their employ, and those people are

afterwards incorporated, the surety is discharged : for the

person created by the act of incorporation is different from

the persons in whose employ the servant was, and with whom
the surety contracted (r). On precisely similar grounds it is

conceived that a person who becomes surety to a corporation

for the conduct of one of its servants M'ould be discharged by
the amalgamation of that corporation with another

;
for the

two together would be a different body from either of its

amalgamated members (s). But a mere change of name conse-

quent on registration with limited liability has not this effect [t).

Effect of incor-

IJoration.

(m) Holland v. Teed, 7 Ila. 50
;

Strange v. Lee, 3 East, 484
;
JFeston

v. Barton, 4 Taunt. 673
;
Ftmherton

V. Oakes, 4 Russ. 154
; Simson v.

CoaJce, 1 Bing. 452
; Chapman v.

Beckington, 3 Q. B. 703 ;
Backhouse

V. Hall, 6 N. R. 98, Q. B.

(?0 Myers v. Edge, 7 T. R. 254
;

Dry V. Davey, 10 A. & E. 30
;
and

see Solvency Mutual Guarantee Co. v.

Freeman, 7 H. & N. 17.

(0) JFright v. Eusscll, 2 Wni.

Blacks. 934.

(jj) Bellairs v. Ehsv:orth, 3 Camp.
53

; University of Camhridge v.

Baldwin, 5 M. & W. 580 ; Simson

V. Cook, 1 Bing. 452
;
19 & 20 Vict,

c. 97, § 4.

(q) The London Assurance Co. v.

Bold, 6 Q. B. 514
; Montifiore v.

Lloyd, 15 C. B. N, S. 203, whera

tlie partnership was known to the

surety.

(?•) Dance v. Girdler, 1 Bos. &
Pull. N. R. 34.

(s) In The Eastern Union Rail.

Co. V. Cockranc, 9 Ex. 197, and The

London, Brighton, and South Coast

Bail. Co. V. Goodwin, 3 Ex. 320,
the surety was not discharged ;

but

the statute amalgamating the two

companies contained an express pro-
vision on the subject.

(t) Groux's Soap Co. v. Cooper, 8

C. B. N. S. 800.
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The doctrines established in the foregoino- cases have been ^^^- ^- Ciiap. 6,

. .
Sect. 2.

expressly sanctioned by the legislature ; it being enacted by

the Mercantile Law Amendment Act (u), that :
— Mercantile Law

Amendment Act.

"
iSTo promise to answer for the debt, default or miscarriage of anotlier

made to a firm consisting of two or more persons, or to a single person trading

under the name of a firm, and no promise to answer for the debt, default, or

miscarriage of a firm consisting of two or more persons, or of a single person

trading under the name of a firm, shall be binding on the person making such

promise in respect of anything done or omitted to be done after a change
shall have taken place in any one or more of the persons constituting the firm

or in the person trading under the name of a firm, unless the intention of the

parties that such promise shall continue to be binding notwithstanding such

change shall appear either by express stipulation or by necessary implication
from the nature of the firm or otherwise."

Questions nearly akin to those just alluded to^ arise where Effect of cluuigc

securities have been deposited with bankers to secure future
securities!

advances, and a change has occurred in the banking firm

before the making of some of the advances. Prima facie, the

securities extend only to those advances which are made

by the firm whilst its members continue the same as when

the securities were deposited (x). And similarl}', if a partner

pledges his separate property for future advances to be made

to his firm, and he afterwards dies, an advance made after his

death to his surviving partners will not be chargeable against

the property pledged {y). It has even been held that if a

person deposits deeds as a security for advances to be made to

Mm, the security does not cover advances made to him and his

partners (2).

However, it is established that an equitable mortgage by Equitable

deposit of title deeds may be extended, even by parol, to cover
°'°

advances made after a change in the firm with which the deeds

are lodged (a). And although a legal mortgage to a firm

(u) 19 & 20 Yict. c. 97, § 4. See

on this section, Backhouse v. Hall, 6

B. & Sm. 507, and 6 N. E. 98, Q. B.

(x) See per Lord Eldon in Ex

parte Kensington, 2 V. & B. 83.

()/)
Bank of Scotland v. Christie,

8 CI. & Fin. 214.

(z) Ex parte MacJcenna, 3 De G.

F. & J. 629 ; Ex parte Freen, 2 Gl.

& J. 246. See, too, Chuck v. Frccn,

1 Moo. & M. 259. These cases turn

on the terms of the memoranda of

deposit, and on the circumstances

under which the securities are

given.

(«) Ex piartc Lloyd, 1 Gl. & J.

389
;
Ex parte Lane, De Gex, 300

;

and see Ex parte Nettleship, 2 M. D,

& De G. 124.
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Bk. I. Chap. 6. cannot be converted into an equitable mortgage merely by-
Sect. 2. .

parol (h), it may be so converted by a written agreement, and

may as an equitable mortgage become available as a security

for advances made after a change in the firm to which the legal

mortgage was originally given (c). Owing to these doctrines a

security given to a firm for advances to be made by it, is, upon
a change in the firm, readily made a continuing security; and

a slight manifestation of intention on the part of the borrower

that it should so continue, will enable the new firm to hold the

securities until the advances made by itself as well as those

made by the old firm, have been repaid (d).

Lieu of solicitors. The lien which a firm of solicitors has on the deeds, &c., of

its clients, is not lost by a mere change in the firm (e). But a

solicitor's lien only attaches where the papers on which the

lien is claimed have come to the possession of the very persons

to whom the client is legally indebted : whence it follows that

papers which come into the possession of a firm after the

introduction of a new partner (/) or the retirement of an old

one ([/) cannot be retained for a debt due before the change in

the firm took place. The death of a partner is not, however,

it is conceived, equivalent to retirement, for the survivors

become the legal creditors ;
and there is, therefore, no reason

why they should not have a lien for a debt due to them and

their deceased partner on papers coming into their possession

after his death.

A dissolution of a partnership between solicitors operates

as a discharge by them of their client; and any lien they may
have on his papers is subject to his right to have them

handed over to a fresh solicitor, for the purpose of enabling
him to finish business of the client pending at the time of

dissolution {h).

(b) Ex imrte Hooiier, 2 Rose, 328. affirmed 1 De G. Mc. & G. 16.

{c) Ex parte Parr, AT). kC. 41(5. if) Ke Forshaw, 16 Sim. 121;
{d) See Ex parte Kensington, 2 Felly v. JFathen, 7 Ha. 351.

Ves. «& B. 79 ; Ex parte Marsh, 2 (g) Faughan v. Fanderstegen, 2

Rose, 239
;
Ex parte Loyd, 3 Deac. Drew. 409.

305
;
Ex parte Alexander, 1 Gl. & J. {h) Griffiths v. Griffiths, 2 Ha. 587 ;

4f*9- Baivlinson v. Moss, 7 Jur. N. S.

(0 PtUy V. JFathen, 7 Ha. 351, 1053, Y.-C. W.



I>URATION OF A PARTNERSHIP. 121

CHAPTER Vir.

OF THE DURATION OF CONTRACTS OF PARTNERSHIP—OF

PARTNERSHIPS AT WILL AND FOR A TERM.

A CONTRACT of partnership is determinable at the will of Rk. I. Chap. 7.

any one of the persons who have entered into it, provided it
partnerships at

has not been agreed that the contract shall endure for ^
^^'^H^'''^

^'"' '""

specified time. In other words, the result of a contract oi primu facie,

partnership is a partnership at will, unless some agTeement JJ^'*^^®'^^!",!^

to the contrary can be proved {a). Such an agreement may be

established as well by direct evidence as by implication from

the acts of the partners ;
and it is not possible to lay down any

rule by means of which the intention of the partners on this

head can be certainly ascertained, where no express agreement

has been come to. One or two points, however, on the subject

have been decided, and demand notice.

The mere fact that a firm has incurred debts, and charged ESect of exist-

„ , . ,
. !> n J. J.^ L eiice of debts,

its assets for their payment, is no proof ot an agreement that

the firm shall continue until its debts are paid, for those debts

may be paid as well after as before a dissolution ih).

Again, the fact that the partners have, for partnership Effect of taking

purposes, taken land on lease for a term of years, is not proof

of an agreement that the partnership between them shall

subsist for the same period. This has been decided on several

occasions (c), and the reasons are thus given by Lord Eldon in

Craicshay v. Maule, a leading case upon the subject. Crawshay v.

Maule.

" Without doubt, in the absence of express there may be an implied con-

tract as to the duration of a partnership, but I must contradict all authority

(a) See per Parke, J., in Heath v. (c) Feafherstonliawjh v. Fenwick,

Sanson, 4 B. & Ad. 175 ;
Frost v. 17 Ves. 307 ; Jefjhijs v. Smith, 1

Moulton, 21 Beav. 596, and the cases Jac. & W. 301 ;
Alcock v, Taylor,

cited in the following notes. Taml. 506 ; Burdon v. Barkus, 3

(6) .See King v. The Accumulative Giff. 412, and on appeal, 4 De G. F.

Assurance Co., 3 C. B. N. S. 151. & J. 42.
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r.k. I. Chap. 7. if I say that whenever there is a imrtnership, the purchase of a leasehold

interest of longer or shorter duration, is a circumstance from which it is to

be inferred that the partnership shall continue as long as the lease. On
tliat argument the Court, holding that a lease for seven years is proof of

partnersliip for seven years, and a lease of fourteen of a partnership for

fourteen years, must hold that if the jiartners purchase a fee simple, there

shall be a partnership for ever. It has been repeatedly decided that inte-

rests in land purchased for the purpose of carrying on trade are no more

than stock in trade
"

{d).

Partnerships Fui'tlier, wliere a partnersliip, originall}- entered into for a
continued after ,

. , n • j- i i-j. j.i
• •

j.'

their terms are certum number 01 years, is continued alter their expiration,

expired. ^^^^^ there is no evidence as to the additional time for which

the partnership was to last, it is treated as having become a

partnership at will, and not as having been renewed for another

definite period (<?).

Duration of sub- So, if 0116 of Several partners forms a sub-partnership with

a stranger, the fact that the principal partnership has been

entered into for a certain number of years is no proof that

the sub-partnership was intended to last for the same number

of 3'ears, or for as many of them as were unexpired when the

sub-partnership was formed (/).

Implied terms of On the other hand, in Wheeler v. Van Wart (g), a company,
cura ion.

^|^^ duration of which was not expressl}' fixed, was held to be

intended to last at least until after a day appointed in its deed

of settlement for the holding of a general meeting. And in

Heade v. Bentley (Ji), it was considered that an agreement to

the effect that a publisher should defray the expenses of a work

written by an author, and should receive a per centage on the

gross amount of sale, and that the net profits of each' edition

should be divided equally between both parties, amounted to

an agreement for a joint adventure between the author and the

publisher for so long as might be necessaiy to dispose of a

complete edition ;
and that the publication of every new

edition prolonged the partnership until that edition should

(d) Crawsliay v. Maule, 1 Swanst. v. Murtagh, 7 Ir. L. R. 411.

509. (/) Frost v. Moulton, 21 Eeav.

(e) Neilson v. Mosscnd Iron Co., 596.

11 App. Ca. 298
; Fcatherstonhmigh (g) 9 Sim. 193, and better in 2

V. Fcnwick, 17 Ves. 307
;
Booth v. Jur. 252.

Farhs, 1 INIoll. 465. See, also, Cuffe (/i)
4 K. & J. 656 ; and 3 ib. 271.
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be clisposecl of; but that when any edition was exhausted Bk. I. Cbap. 7.

either party was free to discontinue the joint adventure.

The right to rescind a partnership contract for fraud or Causes of dis-

misrepresentation will be discussed hereafter in Book III.
;

and the right to dissolve a partnership or to have it dissolved,

and the consequences of its dissolution will be examined in

Book IV.
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EOOK II.

OF THE RIGHTS AND OBLIGATIONS OF FARTNERS AS
REGARDS NON-PARTNERS.

CHAPTER I.

OF THE LIABILITIES OF PARTNERS FOR THE ACTS OF EACH OTHER.

SECTION L—GENERAL TRINCIPLES OF AGENCY AS APPLIED TO
ORDINARY PARTNERSHIPS.

Bk. II. Chnp. 1. Every member of an ordinaiy partnership is its general

^^_!!_L_!__ agent for the transaction of its business in the ordinary way ;

Each partner the
^j-j^^ the firm is responsible for whatever is done by any of

agent oi the *• J J

film- the partners when acting for the firm within the limits of the

authority conferred by the nature of the business it carries

on (rt). Whatever, as between the partners themselves, may
be the limits set to each other's authority, every person not

acquainted with those limits is entitled to assume that each

partner is empowered to do for the firm whatever is necessary

for the transaction of its business, in the way in which that

business is ordinarily carried on by other people {h). But no

person is entitled to assume that any partner has a more

extensive authority than that above described.

The consequences of this principle are :
—

General rules. 1. That if an act is done by one partner on behalf of the

(rt) The case is different with mere The fact that one partner ordinarily

part-ownerships, Barton v. Williams, attends to one branch of the business

5 B. & A. 395
;
Hehne v. Smith, 7 does not prevent his binding the

Bing. "709. firm when acting out of his own

{h) See per James, L. J., in Baird's department, Morans v. Armstrong,
case, 5 Ch. 733, and j;er Parke, B., in Arm. M'Artn. & Ogle, Jr. N. P.

Hau-ken v. Bourne, 8 M. & W. 710. Rep. 25.
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firm, and it was necessaiy for carrying on the partnersliip
^k-

IJ-
^liap. l.

business in the ordinary way, the firm will imuid facie be liable,

although in point of fact the act was not authorised by the

other partners.

2. That if an act is done by one partner on behalf of the

firm, and it was not necessary for carrying on the partnersliip

business in the ordinary way, the firm will irrimd fade be not

liable.

In the first case the firm will be liable unless the one

partner had in fact no authority to bind the firm, and the

person dealing with him was aware of that want of authority ;

whilst in the second case the firm will not be liable unless an

authority to do the act in question, or some ratification of it,

can be shown to have been conferred or made by the other

partners (c).

The doctrine that each member of any ordinary firm is its Secret partner-

implied agent for the transaction of its business in the ordinary

way, is generall}^ laid down without qualification. But it is

questionable whether this rule applies to a case in which a

person who happens to be a member of a firm, but who is not Authority of

. .
dormant partner.

known to be such, and who has in lact no authority to act for

it, takes upon himself so to do. Beal authority is excluded by

hypothesis ;
and it is difficult to see from what, in such a case,

any authority can be implied. If, indeed, he was known to be

a partner, whether by his own representations or otherwise,

his authorit}^ to act for the firm would be properl}^ inferred.

But the case supposed excludes all knowledge of his position,

and under such circumstances it is conceived there can be no

apparent as distinguished from real authority {d).

Again, with respect to the liability of dormant partners : a Liability of

distinction must be drawn between—first, undisclosed principals ners.

who cany on a business by partners or agents ; and, secondly,

persons Avho simpl}' share the profits of a business carried on

by others on their own account, i.e., as principals only, and

(c) See Dickinson v. Valpn, 10 B. burn, C. J., in Kiclwlsoii v. Ricketts,

& C. 128, and Crellin v. Brook, 14 2' E. & E. 524, and of Cleasby, B.,

M. & W. 11, wliere there was siiffi- in Holme v. Hammond, L. R. 7 Ex.

cient ratification. 233.

{d) See the judgment of Cock-
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Necessity tlie

limit of tuitho

rity.

Ek. II. Chap. 1. i;iot as ageiits for those who share their profits. In the first
SL'Ct. 1.

°
, -, n

case the dormant partners are hable for whatever may be

done by their partners and agents in the course of transacting

the business in the ordinary way ;
but in the second case the

so-called dormant partners are not principals at all, the persons

who carry on their business do not carry it on as their agents

either really or apparently, and the doctrines applicable to

undisclosed principals are altogether excluded (c).

It will be observed, that what is necessary to carry on the

partnership business in the ordinary way, is made the test of

authority where no actual authorit}^ or ratification can be

proved. This is conformable to the most recent and carefully

considered decisions
;
but by adopting it the liabilit}^ of a firm

for the acts of its co-partners is not so extensive as non-

lawyers sometimes imagine. The act of one partner to bind

the firm must be necessary for the carrj'ing on of its business
;

if all that can be said of it was that it was convenient, or that

it facilitated the transaction of the business of the firm, that

is not sufficient in the absence of evidence of sanction by the

other partners (/). Nor it seems will necessity itself be

sufficient if it be an extraordinary necessity. What is neces-

sary for carrying on the business of the firm under ordinary

circumstances and in the usual way is the test
;
and therefore,

in a case where the nature of the business was one in which

there was no necessity to borrow mone}^ to carry it on under

ordinary circumstances and in the ordinar}- manner, the Court

held the firm not liable for money borrowed by its agent under

extraordinary circumstances, although money was absolutely

requisite to save the property of the firm from ruin ((/). This

case is an authority for saying that a power to do what is

usual does not include a power to do what is unusual, however

urgent ;
and although in the case referred to, the money was

not boiTowed by a partner, but b}' a person who was only an

agent of the firm, the decision would, it is apprehended, have

Extraordinary

necessity.

(e) This distinction is rendered

necessary by tlie decision of the

House of Lords, in Cox v. Hickman.

See ante, pp. 30, et seq.

(/) See Brdtel v. Williams, 4 Ex.

C30.

{(j) See Haivtayne v. Bourne, 7

M. & W. 595
;
and see Ex parte

Chippendale, 4 Ue G. M. & G. It).
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been the same if he had been a partner. For notwithstanding
^^-

^- phap.
l.

^
_ _

beet. 1.

the fact that every partner is to a certain extent a principal as
; ;

 

'' -^

_ ,
Discretion in

Avell as an agent, the liabihty of his co-partners for his acts urgent cases.

can only be established on the ground of agency. As their agent

he has no discretion except within the Ihnits set by tliem to

his authority, and the fact that he is himself, as one of the

firm, a principal, does not warrant him in extending those

limits, save on his own responsibility (li).

The question whether a given act can or cannot be said to be Nature of the

. „ - . .
,

. business the test

necessary to the transaction oi a business m the way m v.hicli of necessity.

it is usually carried on, must evidentl}^ be determined by the

nature of the business, and by the practice of persons engaged

in it. Evidence on both of these points is therefore necessarily

admissible, and, as may readily be conceived, an act which is

necessary for the prosecution of one kind of business in the

ordinary way may be wholly unnecessary for carrying on

another. Consequently no answer of any value can be given to

the abstract question
—can one partner bind his firm by such

and such an act ? unless, having regard to what is usual in

business, it can be predicated of the act in question either that

it is one without which no business can be carried on, or that

it is one which is not necessary for carrying on any business

whatever. There are obviously very few acts of which any

such assertions can be truly made. The great majority of acts,

and practically all which give rise to doubt are those which

are necessary in one business and not in another. Take, for

example, negotiable instruments : it may be necessary for one

member of a firm of bankers to draw, accept, or indorse a bill of

exchange on behalf of the firm, and to require that each member
should put his name to it would be ridiculous; but it bj' no

means foUow^s, nor is it in fact true, that there is any necessity

for one of several solicitors to possess a similar power, for it

is no part of the ordinary business of a solicitor to draw,

accept, or indorse bills of exchange. The question, therefore,

can one partner bind the firm by accepting bills in its name ?

admits of no general answer
;
the nature of the business and

(h) See Richlts v. Bennett, 4 C. B. 686, aiiJ Dickinson v. ral2vj, 10 B.

& 0. 128.
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Bk. II. Chap. 1. tlie practice of those who cany it on (usage or custom of

-——^^ the trade) must be known before an}^ answer can be given (i).

The question when the agency of a partner begins and ends

will be examined hereafter, see bk. ii. c. 2, § 3.

SECTIOx^f II.—LIABILITIES OF PARTNERS IN RESPECT OF ACTS WHICH
ARE NEITHER TORTS NOR FRAUDS.

Having noticed the general principles determining the extent

to which one partner is the agent of the firm it is proposed to

examine the j)ow^er of one partner to bind his firm in particular

cases where there is no question of tort or fraud. For the sake

of convenience, subjects noticed will be arranged in alphabetical

order.

1. Account.*. 1. Accounts.—An account rendered by one partner relative

to a partnership transaction is equivalent to an account ren-

dered by the firm (k).

The power of one partner to settle accounts, and to assent

to a transfer of them, will be found noticed infra under the

head Debts.

2. Ailims.sions. 2. Admiss'ions.—The admissions of one partner with refer-

ence to a partnership transaction are evidence against the

firm (Z) ;
but are not necessarily conclusive (m). An admission

by one person w^ho afterwards enters into partnership with

others is no evidence against them, merely because they and

he are partners when the evidence is sought to be used (71).

Moreover, in an action against partners, the answer of one of

(i) See Hogarth v. Latham, 3 Q.

B. D. 643 ;
Taiivfon v. Rojjal Ins.

Co., 2 Hem. & M. 135.

(k) Fmjnsson v. Fyffe, 8 CL &
Fin. 121, where an account sent by
one partner showing a Lalauce clue

from the firm, and bearing interest

at 9 per cent, was held to be bind-

ing on tlie firm. See as to false

accounts, infra, § 3.

(l) Wood v. Braddick, 1 Taunt.

104
; Fritchard v. Drainer, 1 E. &

l\r. 191, affirmed 2 CI. & Fin. 379 ;

Kicholh \. Dowding, 1 Stark. 81
;

Sangster v. Mazarredo, ib, 162
;

Thivaites v. Richardson, 1 Peake,
23

;
Grant v. Jackson, ib. 268 ;

JFright v. Court, 2 Car. & P. 232
;

and see the hist preceding note, and

ante, p. 87. As to part-owners, see

Jaggers v. Binnings, 1 Stark. 64.

(/h) JFickJiam v. IVickhaw, 2 K. &
J. 491, where the point in c[uestion

was the amount of a debt.

(?i) Tunley v. Evans, 2 Dowl. & L.

747
;
Catt v. Howard, 3 Stark. 3.
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tliera to interrogatories cannot be read against the others (o),
^'i^- l^-

'^^^^v-

i-

unless they have an opportunit}' of contradicting it.

See further, infra, under the heads Debts and Hepresentations.

3. Agents.
—As to the appointment of agents, see f»/rrt under 3. Agents.

the head Servants.

4. Arbitratio7i.—One partner cannot, without special autho- 4. Ailitration.

rity, hind the firm by a submission to arbitration (p). The

power to refer disputes, even although they relate to dealings

with the firm, cannot be said to be necessary for carrying on

its business in the ordinary way (q). Where a partnership has

been dissolved, and it has been agreed that one of the partners

shall get in the debts due to the firm, he has no power after

bringing an action in the name of the firm for a debt due to it,

to bind his co-partner by a reference of all matters in difference

between the plaintiff's and the defendant (r). The partner

actually referring the dispute is, however, himself bound by
the award (s) : and the other partners may become bound by
ratification (t).

5. Banking Account.—One partner has no implied authoritj^ 5. Banking
3,C0OUllt

to bind the firm by opening a banking account on its behalf

in his own name (»). See infra, Cheques.

6. Bills of Exchange and Promissory Notes.—Every member 6. Bills and
. . ... notes.

of an ordmary trading partnership has implied power to bind

the firm by drawing, accepting, or indorsing bills of exchange,
or by making and indorsing promissory notes in its name and

for the purposes of the firm {x). And if two partners unknown

to each other give two bills in the name of the firm in payment

(o) Parker v. Morrell, 2 Ph. 453 ;

Dale v. Hamilton, 5 Ha. 393.

{p) See Stead v. Salt, 3 Bing.
101

;
Adams v. Bankhart, 1 Cr. M.

& R. 681
;
Antram v. Chace, 15 East,

209.

(f/) Stead v. Salt, 3 Bing. 101
;

Adams v. Bankhart, 1 Cr. M. & R.

681 ;
and see Boyd v. Emerson, 2 A.

& E. 184.

(r) Hatton v. Royle, 3 H. & N.

500.

(s) Strangford v. Green, 2 Mod.

228.

(t) As in Thomas v. Atherton, 10

Ch. D. 185.

(«) The Alliance Bank Limited v.

Kearsley, L. R. 6 C. P. 433.

(x) See Re Riches, 4 D. G. J. & S.

581, and 5 N. R. 287 ; Pinckney v.

Hall, 1 Salk. 126
; Dickinson v.

Valpy, 10 B. & C. 128 ; Sutton v.

Gregory, 2 Peake, 150
; Smith v.

Baily, 11 Mod. 401
;
Lewis v. Reilly,

I Q. B. 349
; Stephens v. Reynolds, 5

H. & N. 513. See, also, The Bills

of Ex. Act, 1882, § 23, cl. 2.

K
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Sect. 2.

Acceptances in

blank.

Joint and

several notes.

Powers of at-

torney to draw

bills, &c

Bills, &c., of

non-trading

partnerships.

of the same demand, the firm will be liable on both bills, if held

by bond fide holders for value without notice of the mistake {y).

One partner, however, has no implied power to accept bills

in blank, nor to bind his co-partners, otherwise than jointly

with himself. A bill accepted in blank by one partner in the

name of the firm is not binding on it except in favour of a

hond fide holder for value without notice of the way in which

the bill was accepted {z).

A joint and several promissory note signed by one partner

for himself and co-partners, does not bind them severally {a) ;

but it does bind them and him jointly {h) and himself

separately (c).

In consequence of the doctrine that ever}^ member of an

ordinary trading partnership has authority to draw, accept,

and indorse bills in its name, if a member of such a part-

nership goes abroad and gives his co-partner a power of

attorney to manage his affairs, and draw, accept, or indorse

bills in his name, this authority warrants the attorney in

putting his principal's name to non-partnership bills only ;

his authority to put the partnership name to partnership

bills being independent of, and unafiected by, the letter of

attorney {d).

With respect to partnerships which are not trading partner-

ships, the question, whether one partner has any implied

authority to bind his co-partners b}^ putting the name of the

firm to a negotiable instrument, depends upon the nature of

the business of the partnership (c). In the absence of evi-

dence showing necessity or usage, the power has been denied

to one of several mining adventurers (/), quarry workers {g),

(y) Davison v. Robertson, 3 Dow.

218.

(k) Hogarth v. Latham, L. R. 3

Q. B. D. 643.

(a) See Ferring v. Hune, 4 Bing.

32; 2 Car. & P. 401.

{b) Maclae v. Sutherland, 3 E. &
B. 1.

(c) See Elliot v. Davis, 2 Bos. &
P. 338 ; Gillow v. Lillie, 1 Bing.
K. C. 695.

(d) Attwood V. Munnings, 7 B. &
C. 278.

(e) See Dickinson v. Valpy, 10 B.

& C. 128.

(/) Broion v. Bijers, 16 M. & W.
252

;
Dickinson v. Valpy, 10 B. & C.

128. Compare Broion v. Kidger, 3

H. & N. 853.

(g) Thicknesse v. Bromilow, 2 Cr.

& J. 425.
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farmers (/O, solicitors (/)• Where two firms agreed to accept
^^-

"g;^^2^-

^

each other's drafts, and to sliare the profits arising from their

sale, it was held that one of these firms was not liable to a

person who had purchased a bill drawn on it by the other firm,

but which the drawees had not accepted (k).

If, however, a member of a non-mercantile firm concurs in

drawing, or authorises his partner to draw, a bill in the name

of the firm, he impliedly authorises its indorsement in the

same name for the purpose for which it was drawn (I).

It must be borne in mind that a person who has no authority Authoiity to

to use the name of another, so as to render him liable on a bill

or note, may nevertheless have sufficient authorit}^ to transfer

the property therein (m).

Before leaving the subject of negotiable instruments, it may
be observed that it is often difficult to say whether the}^ purport

to be the paper of a firm, or only that of some one or moi-e of

the partners. Unless the paper purports to be the paper of a

firm, no one whose name is not on the paper is liable to be

sued on it (/;). This subject will be adverted to hereafter.

7. Bonds.—See Borrowing money and Deeds. 7. Bonds.

8. Borrowing money.—One of the most important of the 8. Borrowing

implied powers of a partner is that of borrowing money on the „ ',i^ i^ ^ o ./ Greneral power
credit of the firm. The sudden exigencies of commerce render to borrow,

it absolutely necessary that such power should exist in the

members of a trading partnership, and accordingly in a com-

paratively early case this power was clearly recognised (o). It

has been already seen that one partner can bind the firm by a

bill or note, upon which money may be obtained, by the every-

(/()
Greenslade v. Dower, 7 B. & C.

635.

(t) Hedley v. Bainbridge, 3 Q. B.

316 ; Levy v, Pyne, Car. & Marsh.

453
;
Harman v. Johnson, 2 E. & B.

61, and 3 Car. & Kir. 272.

{k) Nicholson v. Ricketts, 2 E. &
E. 497.

(/) See Garland v. Jaconih, L. 11.

8 Ex. 216
;
Lewis v. lieilly, 1 Q. B.

349.

(m) See on this subject, Smith v,

Johnson, 3 H. & N. 222
; Heilbat v.

Nevill, L. E. 5 C. P. 478, where,

however, the property was held not

to pass.

(n) Bills of Ex. Act, 1882, § 23.

(o) See Lane v. TVilliams, 2 Vern.

277, 292
;
Eothwell v. Humphries,

1 Esp. 406
;

Denton v. Rodie, 3

Camp. 493
; Lloyd v. Freshfeld, 2

Car. & P. 333
;
Ex parte Bonhonus,

8 Ves. 540 ; see, too, De Riheijre v.

Barclay, 23 Beav. 125
;

Gordon v.

Ellis, 7 Man. & Or. 607
;
Broxon \.

Kidyer, 3 II. & N. 853.
K 2
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df^y process of discounting ;

and the power of one partner to

——
pledge partnership goods for advances is equally well esta-

blished (2)). At the same time, the power of borrowing money,

like every other implied power of a partner, only exists where

it is necessary for the transaction of the partnership business

in the ordinary way ;
and consequently if money is borrowed

by one partner for the declared purpose of increasing the

partnership capital (q), or of raising the whole or part of the

capital agreed to be subscribed in order to start the firm (r), or

if the business is such as is customarily carried on on ready

money principles, e.g., mining on the cost-book principle (s),

or without borrowing, as in the case of solicitors (i), the firm

will not be bound unless some actual authority or ratification

can be proved. Still less will the firm be bound where borrow-

ing is prohibited and the person advancing the money is aware

of the prohibition (il).

Overdrawing Overdrawing a banking account is borrowing money (x).
an iQgaccoun. Connected with the subject of borrowing mone}', is that of
Increasing . . • i . i

capital. increasing capital. A sole trader who borrows money for the

purpose of his trade, cannot with propriety be said to increase

his capital ; but if two or more persons are in partnership, and

each borrows money on his own separate credit, and the money
is then thrown into the common stock, the capital of the firm,

as distinguished from the separate capitals of the persons com-

posing it, may with propriety be said to be increased. But, in

this case, the firm is not the borrower, nor is it debtor to the

lender for the money borrowed. If a firm borrows money so

as to be itself liable for it to the lender, the capital of the firm

is no more increased than is the capital of an ordinar}' in-

dividual increased by his getting into debt. When, therefore,

(jj) See, infra, Mortgage and as to the 1,700/.

Pledge. (h) IVorcester Corn Exchange Co.,

{q) Fisher V. Taylor, 2 Ha. 218. 3 De G. M. & G. ISO. See, also, the

(r) Greenslade v. Doiver, 7 B. & C. cases in. the next note.

G35. (x) Blackburn Building Soc. v.

(s) Hawtayne v. Bourne, 7 M. & Cunliffe, Brookes & Co., 22 Ch. D.

W. 595
;
Burmester v. Norris, 6 Ex. 61, and 9 App. Ca. 827 ; TVaterloiu

796
; Pucketts v. Bennett, 4 C. B. v. Shar2J, 8 Eq. 501

;
and Re Cefn

686. Cilcen Mining Co., 7 Eq. 88, contra,

(t) Phnrier v. Gregory, 18 E<i. 624, miist be considered as overruled.
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it is said that one partner has no implied power to borrow on ^^-
^J- ^^^v-

1.

the credit of the firm for the purpose of increasing its capital,

what is meant is, that one partner, as such, has no power to

borrow, on the credit of himself and co-partners, money, which

each was to obtain on his individual credit, and then to bring

into the common stock (y). Unless the expression means this,

it means nothing (z).

There is a practical difference between borrowing mone}^ Difference be-

and procuring works and materials on credit, which requires and obtaining

notice. The difference consists in this, that he who possesses f°e^'^'

°'' °"

power to borrow on the credit of another, has a much more

extensive, and therefore more easily abused, trust reposed in

him than one who is empowered onl}^ to pledge the credit of

another for value received, when the pledge is given. A
power, therefore, to incur debt, which is necessarily incidental

to almost every partnership, by no means involves a power to

borrow money ; and the cases which show that adventurers

in cost-book mines are liable for supplies furnished to the

mine (a), but not for money borrow^ed for the purposes of the

mine (b), show that the difference here alluded to is judicially

recognised.

The effect of having had the benefit of money improperly

borrowed will be noticed hereafter. See infra, § 6.

See further as to borrowing money, infra, Mortgages and

Pledges.

9. Cheques.
—One partner has implied power to bind the 9. Cheques.

firm by cheques, not post dated (c), drawn on the bankers of

the firm in the partnership name (d) ;
and if one partner directs

the bankers of the firm not to x^ay a cheque of the firm, the

(y) See Greenslade v. Dower, 7 B.

& C. 635 ; Fisher v. Taylor, 2 Ha.

218, as to the power of one partner

to do this.

(2) SeeBryony.Metropolitan Saloon

Omnibus Co., 3 De G. & J. 123.

(a) Tredu-cn v. Boxmie, 6 M. & W.
461

;
Hawken v. Bourne, 8 ib. 703.

(/j) Haivtayne v. Bourne, 7 M. &
W. 595

;
Burmester v. Norris, 6 Ex.

796 ; liicketts v. Bennett, 4 C. B.

686
;
Brown v. Bxjers, 16 M. & W.

252. See, also, Beldon v. Campbell,
6 Ex. 886.

(c) See Forster v. Mackreth, L. E.

2 Ex. 163 ; Bull v. 0'Sullivan, L. R.

6 Q. B. 209.

(c?) Laws V. Band, 3 C. B. N. S.

442
;

Backhouse v. Charlton, 8 Ch.

D. 444. As to cheques drawn by
directors, see Re Gloucester, Aberyst-

with, dc, Rail. Co., 18 Jur. 815,
L.J.
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Sect. 2.

10. Contracts.

11. Debts.

Payment to one

partner.

Payment to one

partner of debt

not due to firm.

bankers incur no liability to the firm if they follow such direc-

tions (e).

10. Conii'acts,—One partner can bind his co-partners by

varying a contract made with both in the ordinary course of

business (/).

11. Debts.-—If a debt is owing to a firm, payment by the

debtor to any one partner extinguishes the claim of all, each

partner being ostensibly the agent of all the rest to get in

debts owing to the firm {g). After a dissolution, payment to

any one of the partners discharges the debtor (/i), even though

a third person is appointed to collect the debts owing to the

firm, and the creditor is aware of that fact (i). But if on a

dissolution a debt due to the partnership is assigned to one of

the partners, and the debtor has notice of the assignment, he

can only pay the assignee (li). If there are two firms with one

common partner, and a bill of exchange is given to one firm

and is endorsed by it to the other, payment to the first

firm is an answer to an action brought on the bill by the

second {!).

Moreover, when it is said that payment to one partner is

payment to all, it is supposed that the payment is made in

discharge of a debt due to the firm. If it is due, not to the

firm, but to one of the partners, the rule does not hold. There-

fore, if an owner of goods sells them, the i^urchase-money must

be paid to him or his agent ;
and payment to a person interested

with him in the profits accruing from the sale will not do : for

though the two may be liable as if they were partners by reason

of their community of interest in the profits, it does not there-

(e) Before the Jucl. Acts, an action

for dishonouring the cheque must

have been brought in the names of

all the partners, and in the case

supposed such an action could not

have been sustained. See infra,

book ii. c. 3. It is conceived that

the statement in the text is correct,

notwithstanding the modern rules

as to parties.

(/) Leiden v. Lawrence, 2 N. E.

283, Ex.

{(j) Anon., 12 Mod. 446.

(//.) Duff v. The East India Co.,

15 Ves. 198
; Brasier v. Hudson, 9

Sim. 1. See Phillips v. Phillips, 3

Ha. 281, as to the receipts of a sur-

viving partner.

{i) Bristow v. Taylor, 2 Stark. 50
;

Porter V. Taylor, G M. & S. 156;

King v. Bmith, 4 Car. & P. 108.

(A) See Duff v. East India Co., 15

Ves. 213.

(l) See Jacaud v. French, 12 East,

317.
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fore follow that he who is to share the profits is entitled to ^k. II. Chap. 1.

beet. 2.

receive the proceeds of the sale of the goods themselves which

belong exclusively to the other (7??). So, where a court orders

pa3'ment to be made to one partner by name, the order must be

strictly obeyed, and payment to the partner of the person

named in the order will not suffice, though both are defendants

in the action in which the order is made (n).

As one partner can accept payment of a debt due to the Receipts given

firm, so he can effectually release (0) and give a valid receipt
^ ^^^ "^^^ ^'^^'

for such debt (jj). It is, however, to be remembered that

although one partner has implied authority to get in debts

owing to the firm and to give discharges for them, still a receipt

is not conclusive evidence of payment ;
so that if one partner

gives a receipt in fraud of his co-partners, it will not preclude

the firm from recovering the money (q). Nor will a release

given by one partner bind the firm if the releasing partner

acts in fraud of his co-partners and in collusion with the

debtor (r).

If one of several partners assent to a deed executed by a Assent to cre-

debtor of the firm in favour of his creditors, the firm is bound

by the deed (s) ;
and the doctrine, that one partner has no

implied authority to bind his co-partners by an instrument

under seal, has no application to such a case (0-

One partner can bind the firm by assenting to a transfer of Assent to trans-

a debt due to it, as for example, to a transfer of the firm's
®^ ° ^ "

account from their banker to his successor in business (u). So,

where a creditor of the firm assigns the debt due to him, and

(m) See Smith v. Watson, 2 B. & 561.

C. 401. (») AspinaU v. The London & N.

{%) See SlioioUr v. Stoahes, 2 Dowl. IV. Rail. Go., 11 Ha. 325, and see

& L. .3. As to payments by the post, Release.

Paymaster-General to one of several (s) See Morans v. Armstrong,

partners, see Supreme Court Fund Arms. M'Art. & Ogle, Ir. N. P. Rep.

Rules, 1886, r. 63. 25
; Dudgeon v. O'Connell, 12 Ir. Et^.

(0) See Hawkshaw v. Parldns, 2 5G6.

Swanst. 539, and 2ws^, Release. (t) Dudgeon v. O'Connell, 12 Ir.

(j))
Henderson v. TFild, 2 Camp. Eq. 566.

561. (») Beale v. Caddid; 2 H. & N.

(q) Farrar v. Hutchinson, 9 A. & 326. See, also. Backhouse v. Chart-

E. 641
;
Henderson v. Wild, 2 Camp. ton, 8 Ch. D. 444.
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Bk. II. Chap. 1. oi^e of the loartners recognises the transfer and promises to pay

the transferee, the firm is bound by this promise {x).

Taking bill in
Again, One partner may receive a bill in payment of a debt

due to the firm, and so preclude the firm from suing for the

debt so long as the bill is running (?/).

Payment to an agent of a firm of a bill drawn in his own

name and payable to his own order in respect of a debt due to

the firm, is not payment to the firm unless he has authority to

draw in that wa}-, or the firm gets the money {z).

Settling debts. Although each partner has power to receive payment of a

partnership debt, and to give a discharge for it on jmyment, it

does not follow that he has power to compromise or settle the

debt in any way he likes without payment. As a general

proposition, an authority to receive payment of a debt does not

include an authority to settle it in some other way (a) ;
and a

partner has no implied authority to discharge a separate debt

of his own by agreeing that it shall be set against a debt due

to his firm (&).

Promise by one ^ promise by One partner to pay a debt owing by the firm,
partner to pay

-^
. .

a debt of the Undoubtedly binds the firm (e). How far a promise b}^ one

partner will prevent the statute of limitations from running in

favour of the others will be seen hereafter ((i).

Tender. If a debt is owing to a firm, tender to one partner is tender

to all; and if a debt is owing by a firm, tender by one partner

is tender by all (e) ;
and if, after tender by a firm, the creditor

demands the sum tendered, a refusal to pa}' made by the partner

on whom the demand is made, is a refusal by the firm (/).

12. Deeds. 12. Deeds.—One partner has no implied authoritj^ to bind

(x) Lacy v. McNeile, 4 Dow. & See, also, Kendal v. Wood, L. R. 6

Ry. 7. Ex. 243. Compare Wallace v. Kel-

(y) See Tomlins v. Lumrence, 3 sail, 7 ]\1. & W. 264.

Moo. & P. 555. (c) Anon. v. Layfield, Holt, 434 ;

(2) See Hogarth v. Wherley, L. R. Lacy v. McNeile, 4 Dow. & Ry. 7.

10 C. P. 630. (d) A promise to one enures for

(a) See the last note, and Pearson the benefit of all. White v. Williams,

V. Scott, 9 Ch. D. 198
; Young v. Willm. Woll. & Hod. 52.

White, 7 Beav. 506
;
Underwood v. (c) Douglas v. Patricl; 3 T. R,

Nicholls, 17 C. B. 239
; Story on 683.

Agency, § 98. (/) Peirse v. Bowles, 1 Stark. 323.

(h) Piercy v. Fynney, 12 Eq. 69.
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his co-partners by deed (g) : but a release of a debt or demand ^k. II. Chap. i.

stands on a peculiar ground, and will bind the firm though

executed by one partner only (h). A deed executed by one

partner in the name and in the presence of his co-partners, is

deemed an execution by them (z) ; and if one partner executes

a warrant of attorney in the partnership name, with the consent

of his co-partner, the Court will not set it aside on the ground

that the latter did not execute it (k).

A joint and several bond executed by one partner in the

name of himself and co-partners, binds him separatel}', although

it is invalid against them (I) ;
and it has been held that a deed

purporting to be made by all the partners of a firm, and to

assign all their property to trustees for creditors, is operative

against a partner who executes it, although his co-partners

ultimately decline to execute it also (m).

13. Distress.—If several partners grant a lease, any one of 13. Distress,

them may distrain, or appoint a bailiff to distrain, in the name

of all
;
and a distress by one partner, or by the bailiff ap-

pointed b}^ him, will be lawful, although the other partners are

no parties to the distress, and do not assent thereto (n) .

14. Extension of business.— It follows from the principles 14. Extension

investigated at the commencement of the present chai^ter, that
° ^^smess.

one partner has no implied power to bind the firm with respect

to matters not falling within the scope of the business which it

ostensibly carries on, or was formed to carrj' on (o).

(g) Harrison v. Jackson, 7 T. E.

207 ; Steiglitz v. Eggington, Holt,

141. As to presuming an authority

given by deed, see Holt, 141.

(h) See Huu-kshaic v. FarJcins, 2

Swanst. 539, aud as to creditors'

deeds. Dudgeon v. O'Connell, 12 Ir.

Eq. 566. See in cases of fraud,

ante, p. 135, note (r), and infra,

Release.

(i) Ball v. Dunsterville, 4 T. R.

313
;
Burn v. Burn, 3 Yes. 578.

See as to ratifying a deed executed

by one person for another, Tupi)er

V. Foulhes, 9 C. B. N. S. 797. In

Orr v. Chase, 1 Mer. 729, a bond

executed by one partner in the

name and on behalf of the firm, was

held to be the bond of the firm
; and

see Palmer v. Justice Assurance Soc,
6 E. & B. 1015.

(k) Bruttou V. Burton, 1 Chitty,
707.

(/) FAliott V. Davis, 2 Bos. & P.

338.

(to) Bowker v. Burdekin, 11 M. &
W. 128 ; Cumberledge v. Lawson, 1

C. B. N. S. 709 ; and compare Latch

V. IVedlake, 11 A. & E. 959, and
Lascaridi v. Gurney, 9 Jar. N. S.

302, C. P.

(n) See Robinson y. Ho/man, 4

Bing. 562, and the cases there cited.

(o) Ante, p. 124, et seq.
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Brettel v.

Williams.

Bk. II. Chap. 1. 15, Ouarantees, dc.—How far one partner can bind tbe firm
Sect. 2. . . a .

by a guarantee, obliging the finn to pa}'-, if some other person
J. J (Tl]fl.l'3.Tl tpPS

and iudemnities. does not, has been much disputed.- The later cases, however,

decide that unless it can be shown that the giving of guarantees

is necessary for carrying on the business of the firm in the

ordinary way, one of the members will be held to have no

implied authority to bind the firm by them
; for, generally

speaking, it is not usual for persons in business to make them-

selves answerable for the conduct of other people. The sub-

ject was much considered in Brettel v. Williams [p). There

the defendants, who were railway contractors, made a sub-con-

tract for the performance of part of some work they had under-

taken. The sub-contractor required a quantity of coal, and

one of the defendants, in the name of the firm, guaranteed

to the plaintiffs, who were coal-merchants, payment for coals

to be supplied by them to the sub-contractors. It was held

that this guarantee did not bind the partners of the contractor

signing it.

In Sandilands v. Marsh (q) a firm was held bound by a

guarantee given by one of the partners, but in that case there

was evidence of adoption and ratification by the firm of the

contract of which the guarantee was part. In Ex parte

Harding (r), the guarantee was several as well as joint, and

therefore bound those who signed it. These cases cannot

therefore be considered as opposed to those in which it has

been held that one partner has no implied power to bind the

firm by guarantees in its name.

With respect to the statute of frauds, a guarantee signed by
one partner in the name of the firm, is sufficient to bind all

the partners, if authority from them can be proved (.s).

But no partner is liable for a false and fraudulent represen-

tation as to the solvency of another person unless such repre-

sentation is in writing, and signed by himself (f).

Sandilands v.

Marsh.

Statute of

frauds.

(p) 4 Ex. G23. See, also, Hash-

ham, V. Young, 5 Q. B. 833
;
Craw-

ford V. Stirling, 4 Esp. 207 ; Duncan

V. Lowndes, 3 Camp. 478. The dictum

of Lord Mansfield in Hojjc v. Cust, 1

East, 53, and the decision of Lord

Eldon in Ex imrte Gardom, 15 Ves.

286, are opposed to these authorities,

but cannot be relied on after the de-

cision in Brettel v. Williams.

(q) 2 B. & A. 673.

(r) 12 Ch. D. 557.

(.s) See Duncan v. Lowndes, 3

Camp. 478.

(0 9 Geo. 4, c. 14, § 6. Swift y.

Jewshury, L. R. 9 Q. B. 301
; revers-
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If one partner, in consideration that a person will accept a Bk. ii. chap. i.

7 . . Sect. 2.

partnership bill, promises that the firm will put him in funds

to meet the bill when due, this promise binds the fii'm (")• vide for bUL^°"

But this is not guaranteeing payment of the debt of another

wdthin the rule above discussed.

16. Insurances.—One partner can bind the firm b3^an insur- le. Insurances.

ance of the partnership goods {v). And if one insures for all,

he may give notice of an abandonment for all (x).

17. Interest.—An admission b}' one partner that a debt of 17. Interest.

the firm bears interest at a given rate i^ 'prima facie binding on

the firm {y).

See further ante, under the head Debts.

18. Judicial Proceedings.
—'The power of one partner to act is. Judicial

for the firm in legal proceedings will be noticed hereafter,
P'^o'^^edings.

when treating of actions (Bk. II. c. 3, § 1), and bankruptcy

(Bk. IV. c. 2).

19. Leases. One partner, as such, has no authority to 19. Leases.

contract on behalf of the firm for a lease of a house for

partnership purposes (z).

Where a lease is made by several partners jointly, a notice

to quit given by one on behalf of all is sufficient (a).

20. Mortgages and Pledges.
—A legal mortgage cannot be 20. Mortgages

made of partnership real estate without the concurrence of all
^ pledges.

the partners (h).

It being, however, decided that a member of an ordinary

trading partnership has power to borrow money on the credit

of the firm, it follows almost necessarily that he should have

power to pledge partnership property as a security for advances.

(a). By partners.

ing Stdft v. Winterhotliam, L. E. 8

Q. B. 244.

(«) Johnson v. Peck, 3 Stark. 66.

(v) Hooper v. Lusby, 4 Camp. 66.

Se3 Armitage v. Winterhottom, 1

Man. & Gr. 130.

(x) Hunt V. The Royal Exchange
Assurance Co., 5 M. & S. 47.

(2/)
See Fergusson v. Fijfe, 8 01. &

Fin. 121.

(z) Sharp v. Milligan, 22 Beav.

606, where, however, specific per-

formance was decreed against the

firm, the contract having been rati-

fied by the other partners.

(a) Doe V. Hulme, 2 Man. & Ey.
433

;
Doe v. Simnmersett, 1 B. & Ad.

135 ;
Goodtitle v. Woodward, 3 B. &

A. 689. See Right v. Cuthell, 5 East,
491.

(h) See ante, heading Deed. In

Juggeewundas Keeka Shah v. Ram-
das Brijhooken Das, 2 Moo. In. Ap.
487, a mortgage by one partner was

under peculiar circumstances held

to bind the firm.
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Pledges of

chattels.

Bk. II. Chap. 1. The writer is not aware of any decision in which an equitable
Sect. 2.

"^ ^

mortgage made by one partner by a deposit of deeds relating

to partnership real estate, has been npheld, or the contrary ;

he can therefore only venture to submit, that such a mortgage

ought to be held valid in all cases in which it is made by a

partner having an implied power to borrow on the credit of the

firm (c).

The implied authority of a partner who has power to borrow,

to pledge the personal property of the firm for money borrow^ed,

is beyond dispute (d) ;
and the power is not confined to cases

in which there is a general partnership ; for, if several join in

a purchase of goods to be sold for their common profit, a

pledge of those goods by one of the jjersons interested is

binding on them all(<?). The implied power to pledge, more-

over, extends to pledges for antecedent debts (/).

Any partner maj^, on behalf of the firm, redeem a pledge of

the firm ; but he alone is not the j)roper person to bring an

action to recover the thing pledged (g).

A question of some importance arises as to the efi'ect, if any,

of the Factors' acts (li) on the power of one partner to sell and

Redemption.

Factors* acts.

(c) In Re Clowjh, 31 Ch. D. 324,

an equitable mortgage by a surviv-

ing partner for a partnership debt

was held valid. See, further, Ux

parte National Baiik, 14 Eq. 507 ;

Patent File Co., 6 Ch. 83
;
Ex 2mrte

Lloyd, 1 Mont. & Ayr. 494. Com-

pare 7 T. R. 210, per Lord Kenyon.

{d) See Ex parte Bonlonus, 8 Ves.

540 ;
Butcliart v. Dresser, 10 Ha.

453, and 4 De G. M. & G. 542
;

Brownrigg v. Rae, 5 Ex. 489
;
Gordon

v. Ellis, 7 Man. & Gr. G07. See,

also, Langmead's trusts, 20 Beav. 20,

and 7 De G. Mac. & G. 353, and as

to ships, Ex ptarte Howden, 2 LI. D.

& D. 574.

(e) Beid v. Hollinshead, 4 B. &
C. 867 ;

Be Cellar, 1 Rose, 297
;

Baha v. Byland, Govv N. P. 133
;

Tupper v. Haythorne, ib. 135
;
but

see Barton v. Williams, 5 B. »£ A.

395, p. 405, per Best, J., and note

that there the goods pledged were
not partnership property when the

pledge was made. In Ex piarte

Copeland, 2 JNIont. & Ayr. 177, it

was questioned whether a pledge

by one partner w^as valid if the

pledgee had notice that the pledgor
was not the only owner, but this it

is conceived could only be material

where the pledge is not made for

ostensible partnership purjDoses.

(/) Patejit File Co., 6 Ch. 83 ; Re

Clovgh, 31 Ch. D. 324
; and see Story

on Partn. § 101.

(g) See Harper v. Godsell, L. R. 5

Q. B. 422.

(/() 4 Geo. 4, c. 83
; 6 Geo. 4,

c. 94
;

5 & (3 Vict. c. 39 ; 40 & 41

Vict. c. 39. See, upon them, Navul  

shaiv V. Broivnrigg, 2 De G. M. & G.

441
; Kaltenbach v. Lewis, 10 App.

Ca. 617.
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pledge the goods of the firm. The writer is not aware of any
^^-

^J-
^'^^P- 1-

Sect. 2.

authority upon this suhject, but he conceives that those acts

neither extend nor abridge the power in question. The

Factors' acts do not apparently render valid any sale or

pledge by one partner of partnership goods, which is not

valid, independently of the acts, upon the principles of the

common law.

One partner has implied authority to accept, in the ordinary (^0 To partners.

course of business, security for a debt due to his firm
;
and

where one member of a firm of bankers accepted as security

for money due to the bank, shares in a company, and caused

them to be registered in the name of the bank, it was held that

he had implied authority so to do, although the consequence

was that he thereby rendered himself and his co-partners

liable as contributories of the compan}" (?').

21. Notice.—Questions frequently arise as to whether notice 21. Notice.

to one partner is notice to all.

As a general rule, notice to a principal is notice to all his Gfeneral rule

agents (k) ;
and notice to an agent of matters connected with

his agency is notice to his principal (/). Consequently, as a

general rule, notice to one partner of any matter relating to the

business of the firm is notice to all the other members (m) ;
and

if two firms have a common partner, notice which is imputable

to one of the firms is imputable to the other also, if it relates

to the business of that other (w).

(i) TVeikersheim's case, 8 Ch. 831.

(k) See Maylieto v. Eames, 1 Car.

& P. 550, and 3 B. & C. 601
;

Willis

v. The Bank of England, 4 A. & E.

21.

{I) Dresser v. Nonvood, 17 C. B.

N. S. 466, reversing the decision

below, 14 C. B. N. S. 574. Per

Ashhnrst, J., FitzherheH v. Mather,
1 T. R. 16

; Le Neve v. Le Neve, 1

Ves. S. 64
;
Collinson v. Lister, 7 De

G. M. & G. 634, and 20 Beav. 356.

See, generally, on this maxim, Black-

burn, Low S Co. V. Vigors, 17 Q. B.

D. 553. Whether a principal is

affected by notice acquired by the

agent, but not in that character, is

perhaps scarcely yet settled. Dresser

V. Norwood, is a strong authority
that in commercial transactions

he is.

(m) Alderson v. Poj^e, 1 Camp.
404

; Porthouse v. Parker, ib. 82
;

Bignold v. Waterhouse, 1 M. & S.

259
;
and see Salomons v. Nissen, 2

T. E. 647.

(?i) See Steele v. Stuart, 2 Eq.
84

;
Porthouse v. Parker, 1 Camp.

82
; Worcester Corn Exch. Co., 3 De

G. M. & G. 180
;
Jacaud v. French,

12 East, 317
;
Poivles v. Page, 3 C.

B. 16.
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Lk. IT. Chap. 1

Sect. 2.

Firm aflfected

by its agent's

knowledge.

Collinson v.

Lister.

Meaning of

phrase, notice

to one is notice

to all.

Ill conformity with these principles, if a firm chxims the

benefit of a transaction entered into by one of its members, it

cannot effectually set up its own ignorance of what that member

knew, so as to be in a better position than he himself would

have been in had he been dealing on his own account as a

principal (o). Thus in Collinson v. Lister {p), it was held that a

banking company was not entitled to the benefit of a mortgage

given to it by its own manager, in his character of an executor.

For the mortgage was given as a security for money borrowed

b}^ the manager as executor, and advanced by himself as

manager for improper purposes, and in breach of the trusts

which, as executor, he had to perform ;
and the company, in

taking the mortgage, knew that their manager was giving a

security on his testator's estate for money previously taken by
him from the funds of the company, and which monies he

had been requested to replace, or give security for. Under

these circumstances it was treated as clear that the bank could

stand in no better position than the manager would have done

had he advanced the money himself and taken a mortgage for

it from himself.

When it is said that notice to one partner is notice to all,

what is meant is (1.), that a firm cannot, in its character of

lirincipal, set up the ignorance of some of its members against

the knowledge of others of whose acts it claims the benefit,

or by whose acts it is bound
;
and (2.) that when it is necessary

to prove that a firm had notice, all that need be done is to show

that notice was given to one of its members as the agent and

on behalf of the firm. The expression means no more than

this
;
and although every person has notice of what he himself

does, it would be absurd to hold that a firm has notice of

everything done by each of its members. Where one member

is acting beyond his powers, or is committing a fraud on his

co-partners, or is the person whose duty it is to give his firm

notice of what he himself has done, in all such cases notice on

his part is not equivalent to notice by them {q).

(o) See ante, p. 116, and the cases

Toelow.

{'P) 7 De a. M. & G. 634, and 20

Beav. 356.

(5) See the judgment of Jessel,

M. E,., in Williamson v. Barbour, 9

Ch, D. 535 et seq.
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In Biqnold v. Waterhouse (r) one of a firm of carriers entered ^k. II. Chap. i.
-^ ^ ^

Sect. 2.

into an agreement to carry valuable parcels free of charge, but... Bianold v.

under such circumstances as to render the agreement not Waterhouse.

binding on the other partners. A parcel known to the partner

who made the agreement to be of value, was sent, but was not

entered or paid for as a valuable parcel. The other partners

were held to be unaffected with the notice which their co-partner

had of the nature of the parcel, and were held not to be liable

for its loss.

So, if one partner is a trustee, and he improperly employs Breaches of

the trust funds in the partnership business, his knowledge that

he is so doing is not imputable to the firm
;
and therefore, to

affect the other partners with a breach of trust, further evidence

must be adduced (s).

Moreover, in cases of this kind, notice on the part of the Notice to clerks.

clerks of the firm of what the fraudulent partner is doing is

no more than notice to him : it is not sufficient to affect his

co-partners (t).

These cases show what indeed is obvious of itself, viz., Ratification.

that if a partner exceeds his authorit}^, and it is contended

that the firm is bound by what he has done, on the ground
that it has ratified his acts, evidence must be given to prove

that at the time of the alleged ratification his co-partners

knew of those acts. It would be absurd if, in such a

case, knowledge by him was equivalent to knowledge by
them (w).

A retired partner is not affected with notice on the part

of the continuing partners of what has occurred since the

partnership, if the agency subsisting between them has been

dissolved (x). Nor is an incoming partner affected with notice

of what occurred before he joined the firm (y).

22. Payments.—See ante, under the head Debts. 22. Payments.

23. Penalties.—One partner may bind the firm under a 23. Penalties.

(y) 1 M. & S. 255. (w) See ace. the last note.

(s) See Ex parte Heaton, Buck. (x) Adams v. Bingley, 1 M. & W.
386. 192.

(0 See Lacey v. Hill, 4 Cli. D. (y) See jyer Jessel, M. R., in TVil-

537, and Williamson v. Barbour, 9 liamson v. Barbour, 9 Ch. D. 536.

Ch. D. 536.
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Bk. II. Chap.
Sect. 2.

24. Purchases.

Goods supplied
to one partner.

1-
i:)enalty to observe a contract which he is authorised to enter

- into on its behalf (z).

24. Purchases.—It has been long decided that every member

of an ordinary trading partnership has implied power to pur-

chase on the credit of the firm such goods as are or may be

necessary for carrying on its business in the usual way (a).

This cannot be more strongly exemplified than by the case of

Bond r. Gibson. Bond V. Gibson (/>). There two persons carried on business as

harness makers
;
one of them bought on the credit of the firm

a number of bits to be made up into bridles
; but instead of

using the bits for the partnership business he pawned them

for his own use. The seller of the bits was nevertheless

held entitled to recover their price in an action against both

partners.

The firm is liable although the goods may have been sui^plied

to one only of the partners, and no other person may have been

known to the supplier as belonging to the firm (c). But, as

will be seen hereafter, the firm is not liable for goods ordered

by and supplied to one partner, and winch it was his duty

to contribute to the joint stock of the firm (d).

The power of one partner to bind the firm by a purchase of

goods on its credit is not confined to trading partnerships.

Thus where some printers and j)ublishers agi'eed to share the

profits of a work, and the publishers ordered paper for that

particular work and became bankrupt, the printers were held

liable for its price to the stationers who suj)plied it (e). It is

of no consequence what the partnership business may be, if

the goods supplied are necessary for its transaction in the

ordinary way.

Return of goods. If goods are sold to a firm on credit and are delivered to the

firm, and then one partner returns them, the firm not being

able to pay for them, the property will be vested in the vendor
;

Non-trading

partnerships.

(a) Beckham v. Drake, 9 M. & W.
79.

(a) Hyatt v. Hare, Comb. 383.

ijb)
1 Camp. 185.

(c) Ruppell v. Roberts, 4 Nev. &
Man. 31

; City of London Gas Co. v.

Nicholh, 2 Car. & P. 365
;
Gardiner

V. Chilis, 8 ib. 345.

(d) See book ii. ch. 2, § 3. Green-

slade Y. Dower, 7 B. & C. 635, and

cases of that class.

(e) Gardiner v. Childs, 8 Car. & P.

345
; compare Wilson v. Whitehead,

10 M. & W. 503.
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subject, ill the event of bankruptcy, to the question of fraudu- ^k. ii. chap. i.

,
Sect. 2.

lent preference (./').

25. Reccij)t8.
— See ante, under the head Debts. 25. Receipts.

26. Releases, d-c.—A covenant by one partner not to sue for 26. Releases

ft partnership debt does not amount to a release of that debt
j^^^ (.^ g^g'

"^ '^

b}" the firm
( f/), although a covenant by all the partners not to

sue would be equivalent to a release (//), and a release by one

partner operates as a release by the firm (/).

This last proposition, viz., that a release by one partner is in Sctthi,; aside

• L p^ 1 1 n-j 1M1 11 1
hond fide re-

pomt 01 law a release by all, is strongly illustrated by those cases leases by one

in which attempts have been unsuccessfull}^ made by one partner
P'"^^*'^*^^'-

to set aside a release given by a co-partner without his consent.

In Furnival v. Weston (A) the members of a firm sued the Furnival c.

defendant for a libel on the firm published by him. One of
^^ °"'

the partners, without the consent of the others, released the

defendant, and there being no fraud in the case the Court

refused to set the release aside. In Arton v. Booth {I), the two Arton v. Booth,

plaintiffs Arton and Dawson had been partners, but they had

dissolved partnership, and it was agreed between them that

Arton should get in the debts of the firm, and that Dawson

should not interfere with him. The defendant was sued for a

debt owing to the plaintiffs, and after action brought Dawson

released him on receiving payment. Although the release de-

prived the plaintiffs of their costs, the Court would not interfere,

as no case of fraud was made out. So in Phillips v. Clagett (m), Phillips v.

where partners brought an action against the defendant

for illegally pledging their property, the Court gave him leave

to plead a release previously given b}' one of the partners.

However, if it can be shown that one partner has in fraud of Setting aside

his co-partners and in collusion with the defendant executed a
f-eieases!"*

release for the purpose of preventing them from enforcing a

just demand, the defendant will not be allowed to plead this

release as a defence to an action against him. Thus in Barker

(/) De Tastet v. Carroll, 1 Stark. 539.

88.
(Ji) 7 Moore, 356.

((/) JFalmsley v. Cooper, 11 A. & (/) 4 Moore, 192. See, too, Jones

E. 216. V. Herbert, 7 Taunt. 421, and coni-

(//) De^ix V. Jefferies, Cro. El. 352. pare Barker v. Richardson, 1 Y. & J.

(0 2 Eo. Ab. Release, 410 D. ; 362, stated lower down.

JIaH-shaw v. I'arl-ins, 2 Swaijst. (v/t)
H M. & W. 81.
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lik. II. Chap. 1. V. Eicliarchon (>i), the plaintiffs Barker and Owen had been

'——
partners, hut they had dissolved partnership, and it was agreed

Richardson. that Barker should get in the debts owing to the firm, and if

necessary sue for the same. The defendant was indebted to

the firm and had notice of the above agreement. He was also

a creditor of Owen on a private account, and Ow-en, against

Barker's consent, gave a receipt for the partnership debt, and

after the commencement of the action b}' Barker for the re-

covery of that debt, gave the defendant a formal release. The

evidence showed that the release was given to defeat the action,

to prevent Barker from recovering the debt due to the firm,

and as part of a scheme for discharging Owen's private debt to

the defendant. Under these circumstances the release was not

allowed to be pleaded.

27. Represeuta- 27. Representations.
—The firm is bound bv all representa-

tions and state-
. ..."

mcuts. tions made by a partner whilst actmg within the scope of his

real or implied authority, and having reference to the business

of the firm (o) ;
but not by statements made by him as to his

authorit}' to do that which the nature of the business of the firm

does not impliedly warrant ( p).

The liability of partnerships for false and fraudulent repre-

sentations will be discussed in the next section of this chapter.

See further on this subject ante, under the head Admissions.

23. Sales. 28. Sales.—Any partner can dispose of any of the partner-

ship goods (q) ;
and in one case it was even held that he could

make a valid sale of the partnership books (r).

If b}^ any event the partners become mere tenants in com-

mon of the partnership goods and one assumes to sell them,

the purchaser, although he may only become tenant in

common with the other partners, will nevertheless, if he gets

possession of the goods, be able to retain them as against his

co-tenants
; for no action lies b}' one tenant in common against

another for the recovery of the goods belonging to both(s).

(h) 1 Y. & J. 3G-2. See, too, (})) Ex ixirte Agace, 2 Cox, 312.

Aspinall v. Tlce London and N. W. (q) Lambert's case, Godb. 244.

Eail. Co., 1 1 Ha. 325
; Phillips v. (r) Dare v. JVilkinson, 2 Stark.

C'larfett, 11 M. & W. 84. 287.

(o) Ilajjp V. Latham, 2 B. & A.
(.s)

Litt. § 323
;
Fox v. Hanhury,

T9o
;
Llair v. Bromley, 2 Ph. 354 ; Cowp. 445

;
and .^ee Bucldcy v.

Wiclham v. Wichham, 2 K. & J. 478. Barhcr, 6 Ex. 182
; ante, p. 61.
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The question whether a partner's power to sell is in an}-- way ^^^- l^- C'liap. i.

Ssct. 3.

affected by the Factors' Acts has already been noticed (t).

29. Servants.—One partner has implied authority to hire 23. Servants.

servants to perform the business of the partnership (u) ;
and

the writer presumes that one partner has also implied autho-

rity to discharge them, although he cannot do so against the

will of his co-partners (-v).

30. SJdps.
—Where necessary, one partner may bind the 30. SLips.

firm by chartering a ship on its behalf, and one partner may

mortgage a ship belonging to the firm (ij).

SECTION III,—LIABILITY OF PARTNERS IN RESPECT OF TORTS

AND FRAUDS.

If it were necessarj-, in order that one person should be Liability of

liable for the tort or fraud of another, that the former should the torts and

have authorised the commission of such tort or fraud, it would ^^'-^^^'^^

°* ^^^^^
'

agents.

be a comparatively easy matter to determine in an}' particular

case Avhether a tort or fraud committed by an agent could or

could not be imputed to his principal. But as a principal is

bound, not only b3' the authorised acts of his agent, but also

by such unauthorised acts as fall within the scope of the

authority apparently conferred upon him, the question whether

a tort or fraud committed by an agent is or is not imputable to

his principal becomes one of considerable difficulty ;
for it is

obvious that it does not follow from the circumstance that

such tort or fraud was not authorised, that therefore the prin-

cipal is not legally responsible for it (z).

(t) Ante, p. 140. v. Clarke, 2 Stark. 451, and as to

(h) Beddiam v. Drake, 9 I\L & mortgaging, Ex parte Hoialen, 2 M.

W. 19. A servant of tlie firm is a D. & D. 574. The circumstance

servant of each of the partners, and that a person is registered as a

may he described accordingly in an part-owner, does not, jjer se, render

indictment for stealing the separate him liable for the acts of the other

property of one of the partners, it. owners. Myers v. Willis, 17 C. B.

V. Leech, 3 Stark. 70.

"

77, and 18 ib. 886
;

Brodie v.

(x) Donaldson v. Willianis, 1 Cr. Howard, 17 C. B. 109.

& ]\[. 345. But see Dixon on Part. (;;)
Pollock on Torts, 63 et seq. ;

139, contra. Story on Agency, § 452 ; Paley on

{ij) See as to chartering, Thomas Agency, 294 d seq.
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Lk. II. Chap.
Sect. 3.

General prin-

ciples.

Exceptions to

the rule respon-
deat Kuperior.

In order that responsibility may attach to the principal, in

respect of a tort or fraud, it is necessary—
1. That he shall have authorised it in the first instance

; or,

2. That it shall have been done on his behalf and he shall

have ratified it {(() ;
or

3. That it shall have been committed for his benefit by the

agent in the course and as part of his employment {h).

That this last is sufficient is obvious from those cases in

which masters have been held liable for the negligence of their

servants (e) ; litigants for irregularities committed by their

solicitors in the course of the litigation to conduct which they

are retained (d) ; merchants for frauds committed by their

factors and brokers whilst acting on their behalf (e) ;
and shop-

keepers for the illegal acts of their shopmen whilst in the shop

and attending to its business (/).

On the other hand, a principal is not liable for the torts or

frauds of his agent, except upon one or other of the three

above-mentioned grounds. Thus, a principal is not liable for

the wilful acts of his agent, if not done in the coiu'se of his

employment and as part of his business (r/) ;
and this is true

not onl}' of assaults, batteries, libels, and the like, but also of

frauds. The maxim resjwndcat superior does not render a

principal liable for the frauds of his agent, if the agent

has been dealt Avith as a principal {h), nor unless the frauds

have been committed by the agent for the benefit of his

principal, and in the course and as part of his own employ-

ment (i).

Further, a principal is not bound by a contract v.'hich is a

(o) Eatification can only Le of an

act clone for the person ratifying,

IViJson \. Tummav, 6 Man. & Gr.

236.

(/>)
As to the meaning of this ex-

pression, see Burns v. Poulsom, L. R.

8 C. P. 563
;
Pollock on Torts, 72

et seg.

(c) See the last case, and Patten v.

Bea, 2 C. B. N. S. 606.

((/) CoJldt V. Foster, 2 H. & N.

356,

(e) Hern v. Niehoh, 1 Salt. 289.

(/) Grammar v. Nixon, 1 Str.

653 ; Amory v. Delamirie, ib. 505.

((/) MeManus v. Crichett, 1 East,

106
; Croft v. Alison, 4 B. & A. 590 ;

A.-G. v. Hiddon, 1 Cr. & J. 220.

Compare Ltmjyus v. Lon. Gen. Om.

Co., 1 H. & C. 526.

(//) Ex imrte Eyre, 1 Ph. 227.

(0 Grant v. Norway, 10 C. B.

665
; Cohwan v. Biches, 16 ib. 104,
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fraud on him, and is known to be so by the person entering
Ck. Ii. Chap. i.

beet. 3.

into the contract (A;).

Having made these preliminary observations, it is proposed,

in the present section, to examine the liability of partners for

torts and frauds, as distinguished from contracts.

First as regards torts.

It follows from the principles of agency, coupled with the Torts of

doctrine that each i)artner is the agent of the firm, for the ^^'^^

purpose of cari'ying on its business in the usual way, that an

ordinary partnership is liable in damages for the negligence of

any one of its members in conducting the business of the part-

nership. It has accordingly been held that a firm of coach

proprietors is answerable for the negligent driving of a part-

nership coach by one of the firm, the coach being driven for

the firm in the ordinary course of business (l) ;
and that two

partners are liable for not keeping the shaft of a mine in j^roper

order, although one of them only actually superintended it (m).

So, a partnership is liable for the neghgence of its servants

acting in the course of their employment by the firm {n).

If one partner, in conducting the business of the firm, is breach of

guilty of a breach of the revenue laws, all the partners are

jointly and severally answerable for the consequent penalties^

although they may not themselves have authorised or been

parties to the illegal conduct of their co-partner (o).

As a rule, however, the wilful tort of one partner is not
jWilful

torts.

imputable to the firm. For example, if one partner malicious^

prosecutes a person for stealing partnershij) property, the firm

(k) British and American Tel. Go.

v. Albion Banh, L. R. 7 Ex. 119
;

Fhoqihate of Lime Co. v. Green, L. R.

7 C. P. 43, and see, as to the effect

of having benefited by such a con-

tract, ib. p. 53.

(?) Moreton v. Hardern, 4 B. & C.

223
;
and see as to ships, Steel v.

Leder, 3 C. P. D. 121.

(ill)
Mellors v. Shav, 1 B. & Sni.

437 ;
Ashworth v. Siunivi.i; 7 Jur.

N. S. 467, and 3 E. & E, 701. See

as to irregular executions of writs by
one of two partners, Duke of Bruns-

wick v. Slowman, 8 C. B. 317.

(n) Stables v. Eley, 1 Car. & P.

614.

(y) R. V. Stranyforth, Bunb. 97 ;

A.-G. V. Surges, ib. 223
;

A.-G. v.

JFeeks, ib.
;
R. v. Manning, Comyn,

616. See, also, Mullins v. Collins,

L. E. 9 Q. B. 292
;
A.-G. v. Siddou,

1 Cr. & J. 220. Compare Newman
V. Jones, 17 Q. B. D. 132.
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Bk. II. Chap. l.Hs not aiisweraLle, unless all the members are, in fact, privy to

——
I
the malicious prosecution (j)). But a wilful tort committed

jby a partner in the course and for the purpose of transacting

(the business of the firm may make the firm responsible (q).

Secondly as regards frauds.

F'vuisof
^^ ordinary firm is liable for frauds committed by one of

partners. f^s members whilst acting for the firm, and in transacting its

business ;
and the innocent partners cannot divest themselves

of responsibility on the ground that they never authorised the

commission of the fraud. On the other hand, the fia-m is not

liable for the other frauds of its members, unless it has in fact

sanctioned such frauds, or the transactions of which they form

part. It will be convenient to examine this subject first with

reference to misapplications of money, and secondly, with

reference to false representations by partners.

Liability of imrtnersliifs for misapplication of money by their members.

In order that a firm may be liable for the misapplication of

money by one of its members, some obligation on the part of

the firm to take care of the money must be shown. A receipt

of the money by the firm lyrimCi facie imposes this obligation ;

but \vhere there is no receipt by the firm, there is prima facie

no obligation on its part with respect to the money in question.

It becomes important, therefore, to determme accurately when

money is to be considered as received by the firm. Upon this

point the following observations suggest themselves.

1. The firm must be treated as receiving what any partner

receives as its real or ostensible agent, i.e., in the course of

transacting the business of the firm.

2. In a case of this sort it is immaterial whether the other

partners know anything about the mone}^ or not
;
for ex liypo-

thesi, it is in the custody of one who must be regarded as their

agent (;•)•

3. The firm cannot be treated as receiving what one jinrtner

receives otherwise thnn as its real or ostensible agent, unless

(2O ArhucHe v. Taylor, 3 Dow. Co,, 1 H. & C. 526 j Pollock on

160. Torts, 80 et seci.

{</) See Limjius v. Lon, Gen. Om. (r) See infra, rules 1, 2, 3.
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the money actually comes into the possession or under the '^^- II-
f^^^p.

i.

control of the other partners (s).

4. Agency being excluded in such a case as the last, the

money cannot be considered as in the possession or under the £^^
control of the innocent partners, unless they know that it is so,

or unless they are culpably ignorant of the fact (t).

These principles will be found to reconcile most, if not all,

of the numerous decisions upon the important subject now

under consideration, and to warrant the following rules deduced

from them.

1. Where one partner, actinq mthin the scope of his authoritij,
l- Liability of

as evidenced by the business of the firm, obtains money and mis- received Ly one

,. . ,
, . 7 7 J' •

. partner iu the

aiipiies it, the jirm is ansiceraote jor it. course of

In Willett V. Chambers {ii)
two persons carried on business i^usmess.

as solicitors and conveyancers, in partnership. One of them chambers.

received money from a client to invest on mortgage, and mis-

applied it. The other partner was held liable to repay it to

the client. Lord Mansfield relied upon the fact that the bill

for the fictitious mortgage was made out in the name of the

firm, and was paid to the innocent partner. The transaction

therefore was clearly a partnership transaction, and the defen-

dant, although perfectly innocent of the fraud himself, was

liable for the consequences.

In Brydqes v. Branfill (x), one of several solicitors connived Crydgesr.
'^ " J \ '^

^ ^ ^
Branfill.

at a fraud committed by a client of the firm in obtaining money

(s) See rules 3 and 4.

(Jt) Compare rule 2 with rules 3,

4, and 5, and see infra, p. 161 ;
and

as to culpable ignorance, compare
Marsh v. Keating, 2 CI. & Fin. 289

;

Sims V. Brutton, 5 Ex. 802; Ex

parte Geaves, 8 De G. M. & G. 291
;

Cleather v. Txvisden, 28 Ch. D. 340.

(«) Cowp. 814. See, also, Atkin-

son V. Mackrcth, 2 Eq. 570 ;
St.

Auhijii V. Smart, 5 Eq. 183, and 3

Ch. 646 ;
Dmidonald v. Masterman,

7 Eq. 515. Compare Cleather v.

Twisden, 28 Cli. D. 340
; Viney y.

Chaplin, 2 De G. & J. 483, and

Bourdillon v. Roche, 27 L. J. Ch.

681, and Harman v. Johnson, 2 E.

& B. 61 ;
Plumer v. Gregory, 18 Eq.

621, noticed infra. These cases show

that whilst it is the ordinary busi-

ness of a solicitor to receive money
from a client for investment on a

specitic security, it is not part of his

ordinary business to receive money
for investment generally, nor to

keep negotiable securities for his

clients, nor, without express autho-

rity from them, to receive money for

them on the payment off of a mort-

gage, or on a sale. See, also. Re

Bellamy cC- Met. Bd. of Works, 24

Ch. D. 387.

{x) 12 Sim. 369. See, too, Todd

y. Studholme, 3 K. & J. 324.
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Sect. 3.

2. Liability of

firm for money
in its custody
in tlie course

of business.

Clayton's case.

Baring's case,

DOCTRINES OP AGENCY.

out of tlie Court of Chancery. The money was received by

the one partner under a power of attorney, and was handed

over to the client. The other partners were entirely innocent,

and were, in fact, ignorant of the transaction. It was never-

theless held that they were jointly and severally liable to make

good the money to those to whom it really belonged {y).

In these cases the receipt of the money by one of the partners

was the receipt by the firm
;
and the firm was liable, although

in fact the other partners never received the money or knew of

its receipt (z).

2. Where a firm in the course of its business {a) receives money

helonginfj to other 2)eoi)le, and one of the iMTtners misapplies that

money whilst it is in the custody of the firm, the firm must make

it good.

In Devaynes v. Noble, Clayton's case {b), some exchequer

bills, deposited by their owner Avith a firm of bankers, were

sold by one of the partners without the owner's knowledge ;

the money produced by the sale was applied by the firm to its

own use
;
and it was held to be clear that the money having

been received by the partnership, the amount became a part-

nership debt whether all the individual partners were or were

not privy to the sale.

In Devaynes v. Noble, Baring's case (c), the firm was held

liable for stock of its customers standing in the name of one of

the partners of the firm, and wrongfully sold out by him. For

the stock was standing in his name alone, in accordance with

the ordinary practice of the firm
;
the produce of the sale of

the stock had been received by the firm, and had thus become

a partnership debt; and the firm, in the accounts rendered by

i

(t/) Althougli solicitors who are

partners are responsible for the acts

of each, other, the Court will not

exercise its summary jurisdiction

against a solicitor to whom person-

ally no blame is attributable. See

Re Lawrence, 2 Sni. & G. 367 ;
JEx

imrfe Gould, 2 Mon. & A. 48 ; Dixon

v. Wilkinson, 4 Drew. 614, and 4

De G. & J. 508
;
and He ForJ, 8

Dowl. 684. But where a firm of

solicitors are the solicitors on the

record, see Norton v. Cooper, 3 Sm.
& G. 375.

(.-.)
See *S'^. Auhyn v. Smart, uhi

SU'J).

{u) See infra, prop. 3 and 5, as to

the importance of tliis qualihcation.

{h) I Mer. 575,

(c) 1 Mer. 611
; see, too, Wardes

case, ib. 6:^4, and VulUamy v. Nohle,
3 Mer. 5IJ3.
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it to its customer, had falsel}^ represented the stock as still Ek.

Ij-^^^^ap.

1.

standing in the name of the partner who had sokl it, and had

given credit for the dividends as if the stock had still heen

there.

In Ex parte Biddidph (</), trust money in the hands of a firm Ex parte Bid-

of bankers, was drawn out and misapplied by one of the firm,

and it was held that all the partners were liable to make it

good.

In Sadler v. Lee (c), the members of a banking firm were SaiJler v. Lee

authorised jointly and severally to sell out stock standing in

the name of a customer, and one of the partners exercised the

power and sold out the stock, and the firm was credited with

the x)roceeds of the sale. These were afterwards misapplied by

one of the partners, and it was held that the firm was answer-

able for the money.

Another well-known case illustrating the same principle is

Blair v. Bromley (/). There two persons were in partnership I'laii- 1'. Bromley.

as solicitors. A client entrusted one of them with money to

invest on mortgage, and was told by him that it had been

invested ; whereas, in truth, the partner who had received the
"

 

money had misapplied it. For many years the client was

regularly paid interest by the solicitor who attended to the

matter, and the fraud was not discovered until he became

bankrupt. The other partner, who knew nothing Avhatever of

the fraud, was nevertheless held liable to make good the

money. It had been placed to the partnership account at the

bankers' of the firm
;
the representation that it had been duly

invested was within the scope of the duty of one partner with

reference to the transaction in question ;
and it was held that

the innocent partner could not divest himself of his liability by

showing that he had no control over the account at the bankers',

and did not in fact attend to the monetary transactions of

the firm.

In De Ribeiire v. Barclay (q), the defendants were in part- De Ribeyre v.

Barclay.

((/) 3 De G. & Sm. 587. ease with Ex ixirte Eyre, 1 Pli. 227
;

(e) 6 Beav. 324. BisJio]) v. The Countess of Jersey, 2

If) 5 Ha. 542, and 2 Pli. 354. Drew. 143
;

Coomer v. Bromley, 5

See, also, Eager v. Barnes, 31 Beav. De G. & Siu. 532, noticeil iufra,

579, a somewhat similar case. p. 150.

{rj) 23 Bear. 107; compaie this
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Bk. II. Chap. 1.
nersliip as stockbrokers, and Avere in the habit of receiving

Sect. 3.

monies from the friends and connections of the firm, and of

the individual partners for the purposes of investment. They
also seem to have been in the habit of keeping for their cus-

tomers the securities on which the investments were made.

The plaintiff had some Portuguese bonds held by one of the

partners for the plaintiff as a customer of the firm. The plain-

tiff married, and these bonds were assigned to trustees of whom

that partner was one. The bonds remained in his custody as

before, and were in fact deposited (and, as it seemed, with other

securities belonging to other customers) with the bankers of

the firm. The bonds were afterwards converted by the same

partner into other bonds, which were deposited as the first had

been. He acted in this matter as a stockbroker, in conformity

with the usual course of business of the firm, and advised the

plaintiff from time to time in the name of the firm of what had

been done. The bonds were afterwards misapplied by him.

It was held that they were originally clearly in the custody

of the firni, and not in the custody of one only of its

members, simply as trustee. It was further held that the

assignment of the bonds did not take them out of the custody

of the firm, and that the firm was therefore liable for the loss

consequent on their unauthorised removal.

In the same case the firm was held liable for the loss of other

bonds and securities bought by them for the plaintiff, and left

in their custody in the usual way, and for money borrowed in

the name of the firm, but from which the firm derived no

benefit; and the fact that the plaintiff dealt only with one

partner was held immaterial, the business transacted being the

ordinar}^ and regular business of the firm, and appearing as

such in its books and accounts.

Principle of The principle of these cases is that the firm has in the ordi-

oiegoing aibes.

y^r^^^j course of its busiucss obtained possession of the property

of other people, and has then parted with it without their

authority. Under such circumstances the firm is responsible:

and the fact that the property has been improperly procured

and placed in the custody of the firm by one of the partners,

does not lessen the liability of the firm
; for whether the firm

is or is not liable for the original fraud by which the property
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got into its hands, it is responsible for the subsequent misap- Bk. II. Chap. i.

feCCt. o.

plication thereof by one of its members.

This was decided in the cases arising out of the notorious Fauntleroy-ni p'/7\T-ii 1
• forgery cases.

iauntleroy forgeries [h). i^auntieroy, who was a partner ni

the banking house of Marsh & Co., forged powers of attorney

for the sale of stock belonging to the customers of the bank.

Marsh & Co. had an account with Martin Stone & Co., and

the broker who sold out the stock under the forged powers of

attorney remitted the proceeds of the sale to the credit of

Marsh & Co. with Martin Stone & Co. Fauntleroy then drew

out these monies by a cheque signed by him in the name of his

firm, and applied them to his own use. The firm of Marsh &,

Co. was, however, held liable for them, although none of the

partners except Fauntleroy had any hand in his forgeries or

frauds, or in fact knew anything of what had taken place. The

liability of the firm was based upon the ground that to sell

stock for its customers and to receive the proceeds of the sale

fell within the scope of its business ;
that the sale took place

and the money was received in the usual way ;
that the fraud

of Fauntleroy in the subsequent appropriation of the money
afforded no defence after the money had once been in the

custody of the firm : and that if the other partners knew

nothing of the receipt of the money, they might have known

it, and would have ascertained the source from which it had

been derived, if they had used ordinary diligence, and had not

\)laced such implicit confidence in their co-partner (i).

3. If a iKirtner in the course of some transaction unconnected 3. Liability of

nith the business of the firm, or not ivithin the scojje of such
^^^^^-^^^y^'^^^^

(h) Stone v. Marsh, 6 B. & C. 551, ^^rtrie Bolland, Fauntleroy's partners

and Ry. & Moo. 364
; Keating v. did know that tlie stock was sold by

Marsh, 1 ]\I. & A. 582
;

Alarsh v. tlieir broker, but did not know tliat

Keating, 1 Bing. N. C. 198, and 2 the powers of attorney were forged.

CI. & Fin. 250
;
Ex ])arte Bolland, In Marsh v. Keating, they do not

Mont. & McAr. 315, and 1 M. & A. seem to have known anything either

570
;
Hume v. Bolland, By. & Moo. of the sale of the stock or of the

371, and 1 Cr. & M. 130. This last receipt of the proceeds of the sale.

case is hardly consistent with Stone Compare as to the receipt of the

\. Marsh, Marsh v. Keating, or Ex money by the firm the cases cited in

varte Bolland. the ne.\.t four pages.

(i) In Stone v. Marsh and E,>:
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Bk. ir. Chaii. 1. husiness, obtains money and then misaiyplies it, the firm is not
Sect. 3.

not in ordinary
course of busi-

ness.

Harman v.

Johnson,

Plumcr (',

Gregorj'.

Cleather

Twisden.

Sims V. Brutton.

— iwlthout inore\{j) liable to make good the loss (k).

In Harman v. Johnson (/), one of several solicitors was en-

trusted with money for the purpose of investing it on mortgage
when a good opportunity offered. He misapplied it, and it was

held that his co-partner was not liable, inasmuch as there was

no evidence to show that it was part of the business either of

the firm in question or of solicitors generally to act as scriveners,

i.e., as dej)ositaries of money waiting for investment. The

Court intimated that if it had been shown that the money was

given to the defaulting solicitor for the purpose of being
invested on some specified mortgage, his co-partner would

have been liable for its misapplication.

In Pliniier v. Gregory (ni), one of a firm of solicitors borrowed

money without the knowledge of his co-partners from a client,

saying that the firm wanted to lend it to another client on

mortgage. The other partners were held not liable for this

money, although two of them had borrowed mone}^ from the

same client before.

In Cleather v. Twisden (n), bonds pa3'able to bearer were

placed for safe custody by trustees in the hands of one of a

firm of solicitors and he misappropriated them. The other

partners were held not liable ;
it being no part of their business

to accept such securities for safe custody ;
and the}' not, in

fact, knowing that their partner had them. The decision

would have been the other Avay if it had been proved that the

innocent partners had in fact known that the bonds were in

the custod}' of their co-partner as representing the firm. Had
such knowledge been proved, they would have been held to

have had. the bonds in their own custod}"-, and would have been

liable for them (o).

The case oi Sims v. Brutton (p) must be referred to this head

(j) As to the effect of knowledge
on the part of the other partners, see

Cleather v. Twisden, 28 Ch. D. 340,

noticed infra, and prop. 5, infra.

(/,) See, also, prop. 4, infra.

(/) 2 E. & B. 61.

(m) Phimcr v. Gregortj, 18 E(p

621, as to the 1701?. Compare

this and the last case with Willett

V. Chamher?, and other cases cited

ante, p. 151, note (u).

(n) 28 Ch. D. 340.

(o) See infra, prop. 5, p. 160.

(p) 5 Ex. 802. See. also, Coomer

V. Bromleu, 5 De G. & Sm. .532,

noticed infra, p. 159.
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if its authority is to be upheld, Tliere the defendants Bi'uttoii Bk. II. Chap. i.

1/^1- • • -,.
• nr^

Sect. 3.

and Oiipperton were m partnership as soncitors. Brutton

received 5001. from a client to invest on a mortgage, and the

money was dul}^ invested. The mortgage deed remained with

the defendants, and the money secured by it was ultimately

repaid to Oiipperton, who then gave up the deed to the mort-

gagor. Shortly after this Oiipperton re-lent 800/., part of tlio

500/., and again received back the mortgage deed as a security,

and ultimately this 300/. was repaid to him and the mortgage
deed was again delivered up to the mortgagor. Oiipperton had

no authority to receive payment of the 500/. from the mort-

gagor, nor to re-lend the 300/., nor to receive repayment of it,

and he acted throughout the whole of these transactions with-

out the knowledge of his co-partner, or of the mortgagee the

client of the firm. Tlie books of the firm, however, showed

the receipt of the 500/. in the first instance
;

its loan and

repayment ;
and also the loan and repayment of the 300/.

The client was, moreover, credited from first to last with the

receipt of interest on the whole 500/., and was debited with the

same interest, which was in fact regularly paid to his agent.

Oiipperton misapplied the whole 500/., and the Oourt held that

Brutton, his partner, Avas not liable to make it good. The

defendants, it was said, discharged their duty by laying out

the mone}' as directed, and tlie}^ had no authority to receive it

back. Therefore the repayment to Oiipperton, though treated

by him as a partnership transaction, was not so in point of law,

and did not create any partnership resj)onsibility. The entries

in the books were only evidence of knowledge on the part of

Brutton, and the case stated for the opinion of the Oourt ex-

pressly found that he had no knowledge of the facts.

Upon this case it is to be observed, that if, as appears to

have been the case, the 500/. when paid off was jjlaced to the

credit of the firm with its bankers, the decision is difficult to

reconcile with Stone v. Marsh and Marsh v. Keating (jj). 4 Liaiuiiiyof

4. A fraud committed hii a partner irhilst actina on Ids oicn^'^'^^^'^'^^''\^^'-^^^^
•^ -' -I c'

partner acting on

separate account is not inqnitahle to thejirm, although had he not liis own ac;ount.

(5) The Statute of Limitations of the decision in that respect is

afForded a good defence to the action untouched Ly the ohservations in

in Sims \. Brutton. The propriety the text.
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Ek. II. Chap. 1. hcen connected uith the firm he might not have been in a i^sitlon
Sect. 3. • 1 n 1

to commit thejrand.

This is little more than another mode of stating prop. 3 ;

and the cases just alluded to may also he referred to under

this head. In addition to them the following deserve notice.

Ex parte Eyre. In Ex farte Eyre (r), the customer of a firm of hankers

deposited with them a hox containing securities belonging to

himself, and he authorised one of the firm to take out some of

the securities, replacing others, however, in their place. The

partner so authorised, after obtaining the securities he was

authorised to take and substituting others, clandestinel}^ with-

drew these last, and applied them to his own use. It was held

that the firm was not liable for this act, and was not bound to

make good the consequent loss
;

for it did not appear that the

firm had anj^ authority to open the box or to examine its con-

tents, and the abstraction of the securities was a tortious act

committed by one partner, who had been specially authorised

to open the box, and who took out the securities, not for the

partnership, nor for an}' partnership object, but in his separate

character and for his own individual and separate purposes.

Bishop I'. Jersey. In Bishop V. Tlie Countess of Jersey (s), one of a firm of

bankers advised the plaintiff, a customer of the bank, to sell

out some stock, telling her that there was an opportunit}" to

place out 5000?. on a good security at 51. per cent, to be given

by his son. She accordingly authorised the sale, and the

money produced was x>l^ced to her credit at the bank. She

then drew a cheque for 5000/. which she gave to the partner

with whom she had been in communication. No security was

ever given ; the money was lost
;

the partner in question

absconded. Interest, however, on the 5000Z. was for some

time placed to the credit of the plaintiff' in her account with

the bank, but by whom did not appear. The other partners

knew nothing of what had taken place until after the fraud had

been committed, and it was held that they were not answer-

able. The transactions had nothing to do with the business of

the partnership, and if they had not taken place at the bank

there would have been no pretence for saying that the one

(/) 1 Ph. 227, affirming S, C. 2 (s) 2 Drew. 143.

M, D. & D. G6.
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partner was acting otherwise than in a separate affair of his ^k. il. Chap. i.

' "
Sect. 6,

own.

A more difficult case, hut one turning mainly on the same Coomer v.

principle, is to he met with in Coomer v. Bromley (t). There ^°^^^'

the defendants, William and Joseph Bromley, were solicitors.

The plaintiffs were their clients, and were trustees of some

Nav}' 5/. per cent, annuities, in -which they were themselves

heneficially interested for their lives. Wihiam Bromley was

associated hy the plaintiffs with them as trustee of these

annuities. Upon their reduction from 51. to 4L per cent., the

annuities were sold at the request of the plaintiffs, and it was

arranged that the money arising from the sale should he invested

on mortgage to he taken with the plaintiffs' consent in William

Bromley's name alone. The annuities were sold
;
the money

arising from the sale found its way to the credit of the firm at

its bankers, hut Avas not invested on mortgage as intended, and

was apparently used as partnership money. William Bromley

pretended that he had invested the money, and he paid interest

accordingly. Ultimately, and with the plaintiffs' knowledge, a

mortgage, of which William Bromley was sole mortgagee, was

appropriated as a security for the money in question. This

mortgage was sufficient in point of value to cover the amount

realised by the sale, and was for that amount less a few pounds,

which the plaintiffs divided between them. The security thus

appropriated was afterwards realised by AVilliam Bromley, and

he misapplied the money, but it was not placed to the credit of

the firm, nor did Joseph Bromley know anything of its receipt

or application. Under these circumstances it was held that

Joseph was not liable to the plaintiffs for the loss ; for the

plaintiffs dealt with William Bromley as a trustee and not as a

partner ; they authorised him to take a mortgage in his own

name alone ; they acquiesced in the appropriation to their

money of a security which was of sufficient value; and Joseph's

duty was then at an end. The plaintiffs could not hold him

liable for the loss of the mortgage money arising subsequently

from the fraud of the mortgagee.

(0 5 De G. & Sm. 532. Sse, too, ante, p. 156. Compare St. Aubyn v.

Sims v. BruUon, 5 Ex. 802, noticed Smart, 5 Eq. 183, and 3 Ch. C40.
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Bk. II. Chap. 1.

Sect. 3.

Di-stinctioii

between these

ca.ses and these

noticed on

l)p. 152—155.

5. Liabilitj' of

firiii for trust

monies.

Ex parte Apsey.

E.x parte Ileaton,

Distinction

between these

cases and
Marsh r.

Keating.

In lliese cases it will be observed that altliouafli the monev
in question had at one time been in the custody of the firm,

such was not the case when the money was misapplied. This

circumstance distinguishes the cases last referred to from De

llihcyre v. Barclay (it) and other cases of that class, the leadinf^

facts in whicli have been alread}'- stated (v).

5. If a iKiTtner, being a trustee, iinprojjerli/ employs tlte

money of ids cestui que trust in the partnership business, or in

paytnent of the partnership debts, this alone is not sufficient to

entitle the cestui que trust to obtain repayment of his money

from the firm.

In Ex iiarte Ap)sey (x), one of two assignees in bankruptcy
was in partnership, and he applied part of the assets of the

bankrupt in paying partnership debts. On the subsequent

bankruptcy of the partnership it was held that the amount so

applied was not provable against the joint estate.

In Ex parte Ileaton (y), a father and his sons were partners ;

the sons were trustees of a will, and instead of applying the

trust monies according to the trust, they appropriated them to

partnership purposes : but on the bankruptcy of the partner-

ship it was held that the amount of the monies so appro-

priated was not provable against the joint estate, unless it

could be shown that they were emplo3"ed for the use of the

partnership trade with the knowledge of the father, that they

were trust funds
;
and an inquiry as to that was directed (z).

It may at first sight be thought that these cases are opposed
to MarsJi v. Keating, and the other authorities before referred

to (a), in which the firm was held liable for money which came

to its hands. But in those cases the money came to the hands

of the firm in the ordinary course of its business (h) ; whilst in

(u) 23 Beav. 107.

(v) A7ite, p. 153.

(x) 3 Bro. C. C. 265. See, also,

Ex parte JFhite, 6 Cli. 397.

(ii) Buck. 386.

(z) Ex iKuie Clowes, 2 Bro. C. C.

595, is not opposed to tlie cases in

the text, for there tlie joint and

separate estates were consolidated.

(«) Aiifi', pp. 152—155.

(b) This may be thought incorrect

Avith respect to Marsh v. Keating ;

but it was the business of the firm

there to sell, througli their broker,
stock belonging to their customers,
and to receive and remit the j^ro-

cceds
;
and the money for which the

firm was hehl answerable did arise

from the sale of the stock of a cus-

tomer, though ifc Avas sohl nnder a
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the cases now under consideration it is siq^posed to come ^^- H- Cbap. i.

otherwise. Liahility must therefore attach to the firm, if at

all, on wholly different principles, and the tact that the firm

has had the benefit of the trust monies, is not sufficient to

render it responsible for them. To be liable, the firm must be

implicated in the breach of trust, and this it cannot be unless

all the partners either knew whence the money came, or knew

that it did not belong to the partner making use of it. Know-

ledge on the part of one partner will not affect the others, for

the fact to be known has nothing to do with the business of

the firm; and the case of Ex parte Heatun, already referred

to, shows that in cases of this kind the liability as for a breach

of trust does not extend to those who are ignorant of the

matters before mentioned. But if knowledge of these matters Where firm

can be imputed to the other partners, if they know, or ought to
ij^e^acii of trust.

be treated as knowing that trust monies are being employed in

the partnership business, they will be held bound to see that

the trust to which the money is subject authorises the use

made of it, and will be answerable for a breach of trust in case

of its misapplication or loss (c). It is important to bear this

in mind when one partner has died ;
for if the surviving part-

ners deal with his property, knowing that it belongs to his

estate, knowledge of the trust on which the property is held

will be imputed to them, and they ma}' be thus involved in all

the consequences of a breach of trust (</). But this doctrine

can hardly extend to the case of incoming partners, who do

nothing except leave matters as they find them when they

enter the firm ((')•

If partners are implicated in a breach of trust, their liability Liabilit}' for

breach of trust,

IS jonit and several (/) : and a decree for costs will be made joint and
several.

forged power of attorney ;
and al- 8 De G. M. & G. 291 ;

Ex jXfrife

though Fauntleroy's partners knew Barnewall, 6 De G. M. & G. 801
;

nothing of the receipt of the money, Ex parte Burton, 3 M. D. & D. 364.

their ignorance was considered cul- (rf) See infra, hook iv. c. 3, § 3.

pable and of no avail. (e) See Tvnjfonl v. Trail, 7 Sim.

(c) See Ex parte JFoodin, 3 M. 92.

D. & D. 399 ; Ex parte Paulson, De (/) Re OxfonlBenefit Building Soc,

Gex, 79 ;
Ex p)arte Watson, 2 V. & 35 Ch. D. 502; Imperial Mercantile

r.. 414
;
Smith v. Jameson, 5 T. E. Credit Assoc, v, Coleman, L. R. G H.

601
;
Keble v. Thompson, 3 Bro. C. L. 189 ; Devnyncs v. No'Ae, Sleech's

C.\12, andcomiydVQ Ex parte Geaves, case, 1 Mer. r)63 ; Barimfs case, ih.

u
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Folloiwng
trust money.

Ek. II. Chap. 1.
against them all, although they may not he all equally to

'—
hlame(^^/). But persons who borrow trust money from

trust money. executors or trustees are only liable to repay it with interest ;

and although the lenders may have no authority to lend the

money, the borrowers are not liable to account for the profits

which they may have realised by its employment (Ji).

Although a firm is not liable to make good trust money

applied to its use b}^ one of its members in breach of the trust

reposed in him, unless the firm can be implicated in the

breach of trust, this doctrine wall not preclude a cestui que trust

from following his own money into the hands of the firm, and

demanding it back, if he can show that the firm still has it,

and the firm did not come by it by purchase for value without

notice. The true owner of mone_y traced to the possession

of another has a right to have it restored, not because it is

a debt, but because it is his mone}'. His right is incidental to

his ownership ;
and whether the money is traced to the hands

of a single individual, or to the hands of a firm, is wholly

immaterial (?').

Liability ofpartnerships for thefabe representations of their members.

In considering the liability of a firm for the false repre-

sentations of one of its members, it is necessary to distinguish

actions for mere damages, from actions to rescind contracts,

and to recover money, or property, obtained by the firm by

misrepresentation.

614
; Sadler v. Lee, 6 Beav. 324

;

Brydges v. Bravfill, 12 Siin. 309 ;

Blair v. Bromley, 2 Ph. 359
;
Wilson

v. Moore, 1 M. & K. 127 and 337 ;

Ex parte Paulson, De Gex, 79. Coiu-

l")are Ex parte Burton, 3 ]\I. T>. & D.

364. It, however, by no luean.s

follows, that on the bankruptcy of

thy firm, there can he a proof

against the joint as well as against

the separate estate. See Ex parte

BarneivaU, 6 De G. M. & G. 801.

This will lie discussed in tlie chapter

on Eankruptcy.

(y) Lawrence v. Bouie, 2 Ph. 140.

(h) Vyse V. Foster, L. P.. 7 H. L.

318
;
Stroud v. Givyer, 28 Beav. 130.

(i) See as to tracing money, Lewin

on Trusts, edit. 8, ch. xxx. § 2
;

i?e

Halletes estate, 13 Ch. D. 696
;
Be

West of England Bank, 11 Cli. D.

773 ; Brown v. Adams, 4 Ch. 764 ;

Pennell v. Deffell, 4 De G. M. & G.

372
;
Frith v. Cartland, 2 Hem. &

M. 417
;

Scott v. Surman, Willes,

400
; Taylor v. Plumer, 3 M. & S.

562
;
Small v. Atticood, Young, 507 ;

Panncll v. Hurley, 2 Coll. 241.
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An action for damaoies for misrepresentation cannot as a Ek. il. chap. i.

Sect. 3.

general rule be maintained unless the misrepresentation is —
fraudulent, i.e., false, and known so to be, to the person making deceit,

it, or false and made recklessly without anj^ reasonable ground

for believing the statement to be true (k). There is, therefore,

a difficulty in holding any person liable to such an action

unless actual fraud by him can be proved. On the other

hand it is difficult, if not impossible, to draw any sensible

distinction between the case of fraud and any otlier wrong;
and the weight of authorit}' certainly is in favour of the :

proposition that actions for damages will lie against a principal !
—'

for the fraud of his agent committed in the coarse of liisi

employment, and for his principal's benefit (/). This doctrine)

obviouslj' renders a firm liable in an action of damages for the

fraud of one of its members, if committed by him in transacting

the business of the firm, and for its benefit
;
but not other-

wise {id).

Whatever doubt there may be as to the liability of a firm to other actions

n T -1 r 1 1 1P11 r>
based cai fraud.

an action lor deceit lounded on the iraudulent statement oi one

of its members, there is no doubt that a firm can be compelled

to restore property, or refund money, obtained by it b}^ the

misrepresentation of one of its members. Nor in such a case

is it necessary to prove that the misrepresentation was fraudu-

lent as well as false (n).

(Jc)
See the cases in tlie next two from tliem, opinions on tlie point

notes, and Pollock on Torts, 236, &c. greatly differ. See Pollock on Torts,

One exception is obscured l)y being 83, and the next note,

referred to an implied warranty, (in) See British Mutual Bank. Co.

Lewis V. Xicholson, 18 Q. B. 503
; a'. Charnwood Forest Bail. Co., 18 Q.

Collen V. m-ighf, 8 E. & B. 647, and B. D. 714, where the defendants

7 ib. 301 ; Firhank's Exors. v. Hum- were held not liable fur a fraudulent

2)lireys, 18 Q. B. D. 54. statement made by their secretary,

(l) Barwick v. English Jt. St. Banl; although made in answer to enqui-
L. R. 2 Ex. 259

;
JVeir v. Bell, 3 Ex. ries which it was his apparent duty

1). 238
;

Stvire v. Francis, 3 App. Ca. to answer. See, also, Barnett, Hoares

106 ;
Houldsu-orth v. City of Glasgoiv <£ Co. v. South Lou. Tramivays Co.,

Banl; 5 App. Ca. 317 ; Machay v. 18 Q. B. D. 815. Compare the cases

Commercial Bank of Neio Brunsicich, in the last note.

L. R. 5 P. C. 412
;
Addie v. Western {n) See ArkwrigJit v. Neichold, 17

Bcmh of Scotland, L. R. 1 Sc. & Div. Ch. D. 301
; Redgrave v. Hurd, 20

App. Ca. 145, are the leading cases Ch. D. 1.

on this subject. As will be seen
Ji 2
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Bk. II. Chap. I

Sect. 3.

Ilapji V.

Latham,

111 Bdj^i V. LdtJutin (o), tlie defendants (Parry and Latham)

were in partnership as wine and spirit mercliants, and the

jDhiintifF emplo^^ed them to purchase wine for him on com-

mission, and to sell the same as opportunity might offer.

Parry was the active partner, and he alone attended to the

business of the firm. He from time to time represented that

he had effected purchases and sales on the plaintiff's account,

and he remitted to the plaintiff", balances alleged to be due to

him on the pretended sales. The plaintiff" had advanced

126,000?. to be laid out in the purchase of wines, and he had

received, on account of pretended re-sales and profits arising

therefrom, 130,000/. Tliere was, however, a considerable sum

advanced b_y the plaintiff" still unaccounted for, but which the

defendant Parry alleged had been invested in the purchase of

wine at so much a pipe ;
and to recover this sum the action

Avas brought against Parry and his co-partner. No purchase

or sale had ever been made by Parry, and the whole of his

representations to the plaintiff' Avere false and fraudulent.

It was contended by Latham that he was not affected hy the

fraud of his co-partner, inasmuch as the fictitious purchases

and sales were not in the ordinary course of trade, and were

not, therefore, partnership transactions. But it was held that

he was bound by the acts and representations of his partner

Parr}", and could not be allowed to say that those transactions

were fictitious which Parry had represented to be real. The

plaintiff was adjudged entitled to retain the 130,O0OZ. remitted

to liim, and to recover back the advances for tlie supposed

purchases in respect of which there had been no re-

mittance.

Lovell V. Hicks, Again, where one of several partners in a patent induced

the plaintiff, b}' fiilse and fraudulent representations, to pay

3,000/. for part of the profits to be obtained by its working,
all the partners were held liable to rej^ay the money, although
there was no evidence of fraud on the part of more than

one (p).

(o) 2 B. & A. V95. The action

was for money had and received,

and a set-off was jileaded.

(j)) Lovell V. Hich, 2 Y. & C. E.\

46 and 481.

1
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The case of Blair v. Bromley (q), already allutled to, is K--
IJ- p^iap.

1.

oect. 3.

another instance in point, and was in fact decided by the  

Blair v. Bromley.
Lord Chancellor expressly upon the ground that persons who,

having a duty to perform, represent to those who are interested

in the performance of it that it has been performed, make

themselves responsible for all the consequences of non-

performance ;
and as one partner may bind another as to any

matter within the limits of their joint business, so he may by

an act which, though not constituting a contract by itself, is on

equitable principles considered as having all the consequences

of one.

Whether accounts, rendered by one partner in the name of False ancDuiita

. ^ I n rendered by one

the firm and showing that money is ni the hands ot the firm
partner.

when in truth he has misapplied it, are to be treated as repre-

sentations by the firm, is a question which has given rise to

much discussion and upon which the cases are not uniform.

But upon the whole it is conceived that if the accounts relate

to matters within the scope of the partnership business the

firm is bound by them (r).

By 9 Geo. IV. c. 14, § 6, a firm is not liable for a false and Statutory

fraudulent representation as to the character or solvency of
" '

any person unless such representation is in writing signed by

all the partners. The signature of one partner in the name of

the firm will not bind any one but himself (s).

If a partner, acting apparently beyond the limits of his Liability of

authority, untruly represents that he is acting with his co- statement as to

partners' consent, they are not bound by this representation,
authority.

nor are they liable for what may be done on the faith of it.

Therefore in Ex imrte Agace{t), where one partner gave Kx parte Agace.

partnership bills in payment of his own separate debt, and on

(q) 5 Ha. .542, and 2 Ph. 354, Ex. 802.

ante, p. ] 53. (s) See Sivift v. Jewsbury, L. R.

(r) See the two last cases, and 9 Q. B. 301, reversing Bxcift v.

Rapp v. Latham, 2 B. & A. 795, JFinterbotham, L. K. 8 Q. B. 244.

ante, p. 164 ;
Marsh v. Keating, 2 In this case the letter was signed

CI. & Fin. 250
; Devayncs v. Noble, by A. B., manager, hut the words

Barimfs case, I 'M.er. 611
;
De Ribeyre ot the statute as construed by the

v. Barclay, 23 Beav. 107. See, on Court of Appeal, warrant the state-

the other hand, Hume v. Bolland, ] nient in the text.

Cr, & M. 130 ; Sims v, Brutton, 5 (/) 2 Cox, 312.
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Untrue state-

ment as to

nature of

business.

Kk. II. Chap. 1. l)eine asked whether his co-partner was acquamted with the

— transaction, untruly rephed that he was, and that he consented

to it
;

it was held that the hills were not provable against the

joint estate of the firm, they not being in the hands of a bond

fide holder for value, without notice of the circumstances under

which the}^ bad been given. In this case, the partner who

gave the bills did that which was clearly not within the scope

of his authoiity, and the person who took them knew it. The

latter was, it is true, misled by the false answer to his question,

but that answer was not referable to a matter Avithin the scope

of the partnership business
;
and the other partner did nothing

to lead to the supposition either that he was a consenting

party, or that he had authorised his co-partner to say that he

was (u).

A question of more difficulty arises when a partner alleges

that the business of the firm is more extensive than it really is,

or that it is different from what it is. But even in this case

the firm would probably be held not liable for such a misrepre-

sentation. Ex liypothesi the representation is not referable to

anj^thing falling within the scope of the partnership business ;

and it would probabl}" be contended in vain that each partner

w^as impliedl}' authorised by his co-partners to answer questions

as to what business the}' really carried on in partnership. If

the person seeking to make the firm liable knew anything of

the firm and of its business as ordinarily carried on, then

Ex 'parte Agace is an authority to show that he could not

succeed. If he knew nothing of the firm, he would be in the

position of a person dealing with an agent whose authority is

wholly unknown. Now an agent whose authority is wholly

unknown cannot bind his principal by misrepresenting the

authority conferred (u) ;
and it is difficult, therefore, to see

upon what principle a partner could, in the case now supposed,

bind the firm by misrepresenting his authority, or by mis-

representing the nature of the business of the firm which, as to

strangers, determines that authorit}-. A member of a banking

(h) See, also, Kendal v. IFood, (v) See Story on Agency, § 134,
L. R. 6 Ex. 243, and x>er Kelly, C. B., &c. The case supposes that all that

in Maliony v. East Holyford Mining is liuown aoout the agent's aiithority

Co., L. R. 7 H. L. 879 and 880. is what he himself says.
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firm could hardly bind it by underwriting a policy in the name ^k. II. Chap. 1.

of the firm, and by untruly representing that he and his

partners were insurers as well as bankers.

It is not necessary, in order to carry on the business of a Fraud inluclns
a person to join

firm in the ordinary way, that any oi its partners should have the firm.

power to induce other persons to join the firm. Hence if one

partner induces a person by fraud, to join the firm, such fraud [^.^
—

cannot be imputed to the firm, unless the partner in question

had express authority to seek for a new partner, or unless the

other members of the firm ratify the fraud when made aware of

it. If, however, the incoming partner has brought in money
to the firm, a retention of the money by the firm, with know-

ledge of the fraud, would amount to a ratification thereof, and

would be equivalent to a fraud by all the partners in the first

instance. Hence they cannot retain the money, as has been

already seen [x).

SECTION IV.—LIABILITY OF PARTNERS IN RESPECT OF ACTS WHICH
ARE UNAUTHORISED AND ARE KNOWN SO TO BE.

By law every member of an ordinary partnership is the agent Excess of

of the firm, so far as is necessary for the transaction of its
'

business in the ordinary way, and to this extent his authority

to act for the firm may be assumed by those who know nothing

of the real limits of his authority. If his co-partners have

restricted his authority to narrower limits (which they are per-

fectly at liberty to do
(?/) ), still they will be bound to all persons

dealing with him hona fide without notice of the restriction, so

long as he acts within the wider limits set by law, as above

explained. On the other hand, if a person seeks to fasten

upon the firm liability in respect of some act of one of the

members which does not fall within the limits of his authority

as set by law, a more extensive authority must be shown to

have been actually conferred upon him by the other partners ;

and if no sufficient authority can be shown, the firm will not

(.1-)
See Lovdl v. Hich^, 2 Y. & C. (//) See Infca.

Ex. 46 and 481, noticed aide, p. 164.
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Bk. II. Chap. 1. 'be liable, even tliouah the person seeking to ch;\r2"e it had no
Sect. 4.

' a 1 tr, o

notice of the real autliorit}'' possessed by the partner with whom
he dealt.

Notice of want The immateriality of notice of want of authority in the last
of authority. . . , . .

case, and its materialitj^ in the former, is a necessary conse-

quence of the law of agency. A firm can only be made liable

for what is done by one of its members on the supposition that

the act in question was authorised b.y the other members.

Now, as b}'' law they are held 2^rimd facie to authorise all acts

necessary for carrying on the business of the firm in the usual

way, they cannot escape liability for an}' act of this character

unless they can show that the apparent authority to do it did not

exist, and was known not to exist. But when it is sought to

make the firm liable for some act not j);7?;(a /c/cic authorised by

it, an actual authority bj^ it must be shown ;
and if this cannot

be done, no case is made out against the firm, however ignorant

the person seeking to charge it may have been of what was

authorised and what was not. In the case now supposed the

firm did not mislead him
; and if he Avas misled by the repre-

sentations of the partner with whom he dealt, his remedj^ is

against that partner (z) ; just as when an agent untruly re-

presents his authorit}^ a person, dealing with him, acquires

no right against the principal, but must look to the agent

for indemnit}' {a).

From the above observations it follows that actual notice of

excess of authority becomes important only where the firm

seeks to escape liability for some act done by one of its mem-

bers, with the apparent, but without the real authority of the

others. So long as one partner does nothing beyond the scope

of his apparent authority, as determined by the principle

already explained, so long is the firm responsible for his con-

duct, although he may have acted beyond or in direct violation

of the authority within which his co-partners may have

attempted to confine him. Eestrictions placed by the partners

upon the powers which each shall exercise do not affect non-

(?;) Ante, p. 164, d seq. ; see, too, agent in siicli a case, Colleii v.

Lloyd V. Freshjiehl, 9 Dowl. & Ey. JVrirjht, 7 E. & B. 301, and 8 ib.

19. (547
;
iUid ante, p. 16:5, note (A).

('() See, as to tlie lialjility of tlir
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partners, who act bond tide and ^Yithout notice of the restric- Bk. II. Chap. i.
^ ' -^

_
Sect. 4.

tion (b). If, for example, the business of a firm reqinres a —
subdivision of labour, and it is agreed between the partners

that one shall attend to one department and another to another,

the firm will nevertheless be bound by the acts of one of the

partners out of his department, provided thej^ are such as,

on the principles already explained, would be binding on the

firm (c).

So, if one partner acts in fraud of his co-partners, still they Cases of fraud

Avill be bound, if he has not exceeded his apparent authority, ^^^^^^q Jf ;(._

and if the person dealing with him had no notice of the fraud.

Thus, in Bond v. Gibson (d), where one partner ordered goods Bond v. Gibson,

on the credit of the firm, and immediatel}' pawned them for his

own benefit, the firm was held liable for the price of the goods.

So, if one member of an ordinary trading partnership draws,

accepts, or indorses a bill in the name of the firm, but for some

private purpose of his own, and in fraud of his co-partners,

they will be liable upon the bill at the suit of any holder for

value, without notice of the fraud (e). So, as has been already

seen, if one partner fraudulently misapplies money for which

the firm is answerable, the firm is liable to make it good,

although the other partners may have been grossly deceived,

and may themselves have been morally blameless (/).

(b) As regards such persons, it is v, Gregory, 2 Peake, 150 ; Swan v.

of no use for one partner to tell tlie Steele, 7 East, 210. See, as to tlie

others he will not be bound by their plea of non accepit, Jones v. Corbett,

acts. See Gleadon v. Tinkler, Holt, 2 Q. B. 828. It is now settled that

N. P. Ca. 586. It is otherwise Avhere if a bill is drawn or accepted by
there is notice. See Kx parte Holds- one partner in fraud of the firm,

worth, 1 M. D. & D. 475. the holder cannot recover against

(c) Morans v. Armstroiuj, Arm. the firm unless he can show that

McArt. & Ogle, Ir. N. P. Rep. 25. he gave value for the bill. Hogg

{d) 1 Camp. 185. v. Skene, 18 C. B. N. S. 426, ex-

(e) Ex parte Bushell, 3 M. D, & plaining Musgrave v. HraJce, 5 Q. B.

D. 615 ;
Ex parte Meyer, De Gex, 185, -which was supposed to be to

632 (an accommodation bill) ;
Lane the contrary. See, also, Bailey v.

V. Williams, 2 Vern. 277 ;
JFintle Bidivell, 13 M. & W. 73 ; Smith v.

\. Crowther, 1 Cr. & J. 316
;
Thick- Braine, 15 Jur. 287, Q. B., and 16

nesse v. Broniilow, 2 ib. 425
; Ridley Q. B. 244

; Harvey v. Towers, 6 Ex,

V. Taylor, 13 East, 175 ; Sanderson 656 ; Berry v. Alderman, 14 C. B.

V. Brooksbanl; 4 Car. k P. 286; '.}o
;
Heath y. Sansom, 2 B.& Ad. 201.

Lcv:is v. Beilbj, 1 (^ V>. :U:)
;
Snlton (/) Ante, ]). 15J, ct scq.
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Bk. II. Chap.
Sect. 4.

Liability of

retired partner
in the absence
of notice.

Cases of re-

stricted autho-

ritv and notice

of it

Galway v,

Mathew.

1- Upon the same principle, if a person known to be a partner
—

retires, and does not notify his retirement, he will continue to

be bomid by the acts of his late partners as if his partnership

with them continued (g).

On the other hand, a person who has notice that the authority

of a partner is restricted, cannot hold the firm liable if he

chooses to deal with that partner in a matter be3^ond his

authority as restricted (Ji). Therefore, where the defendant,

who was in partnership, sent the plaintiff a circular telling

him not to supply goods to the firm without the defendant's

written order, and the plaintiff, notwithstanding, supplied

goods to the defendant's partner, it was held that the defendant

was not liable for the goods (?). So, the authority of any

partner to accept bills in the partnership name may be deter-

mined by a public notice, and such notice will affect those

wdiom it reaches, subject to the qualification that an indorsee

with notice may avail himself of the ignorance of his in-

dorser (/.).

In Galivay v. Matheio (!) the defendants, Mathew and Smith=

son, were partners ;
Smithson caused an advertisement to be

published warning all persons not to give credit to Mathew on

his, Smithson's, account, and stating that he would not be

liable for any bills or notes issued by Mathew in the name of

the partnership. The plaintiff had seen this advertisement, but

he was nevertheless prevailed upon by Mathew to accept a bill

for the accommodation of the firm, taking in exchange a

promissory note drawn by Mathew in the name of the firm.

Mathew got the bill discounted, and bond fide applied almost

all of the money thus procured in payment of the debts of

the firm. The plaintiff paid his acceptance at maturit}-, and

{g) This subject will be alluded

tu hereafter, see c. 2, § 3.

Qi) Alderson v. PoiK, 1 Camp.

404, stated and observed upon here-

after.

(i) Willis V. Dyson, 1 Stark. 164
;

Minnit v. Whitiuij, Vin. Ab. Partn.

A. pi. 12, and 5 Bro. P. C. 489. See,

too. Vice V. Flemiiuj, 1 Y. & J. 227
;

Rr. parte HoUhworth, 1 ]\r. U. & D.

475.

{k) Booth V. Quiyi, 7 Price, 193.

(/.)
1 Camp. 402, and 10 East,

264. See, too, Ex parte Holdsworth,
1 M. D. & D. 475, where the drawer

of bills accepted by the firm had
notice that they were accepted witli-

out authority. See, further, on this

point, infra, p. 174.
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then brought an action against the firm on the note. But it Bk. il. Chap. l.

o ^ Sect. 4.

was held that, having seen the advertisement, he could not

recover.

It Avill be observed that in these cases the notices were Restricted

, _,- powers not in-

effectual though the partnership was not determined. i he consistent with

continuance of the partnership is not inconsistent with '^

partneishTp.

°

notice b}^ one partner that as to some particular matter he will

not be bound by the acts of his co-partner (/n).

Again, a person who knows tliat a partner is using the name Bills accepted in

/. 1
•

1
name of firm for

or assets of the firm for a private purpose of his own, liuows
private debt.

that he is j;rr»u?/rtci6' committing a fraud on his co-partners.

Therefore, notwithstanding the implied power of a member of

an ordinary trading firm to accept bills or make notes, if one

partner accepts a bill or makes a note in the name of the firm,

and gives the bill or note in payment of a private debt of his

own, the creditor who takes the bill or note, knowing the cir-

cumstances under which it has been accepted or made, will not

be able to enforce it against the firm, unless it was, in fact,

given with the authority of the other partners, which it is for

the creditor to prove («). And if a bill is drawn by one

partner in the name of the firm in fraud of his co-partners, and

is accepted by the drawee, and is afterwards indorsed by the

drawer in the name of the firm, the acceptor ma}^ successfully

deny the indorsement, although he cannot deny the drawing (o).

Again, although a partner may be a ho)id Jidc holder, for his

own separate use, of the paper of his firm, yet if he gives

such paper in payment of a separate debt of his own, this is

prima facie an irregular proceeding and a fraud on his

co-partners. Consequently, the creditor taking the x^aper

(?7?,) See, in addition to tlie ca.<e^ v. Masterman, 2 Esp. 731 ;
Green v.

cited in the last few notes, tlie jitdg- Deakin, 2 Stark. 347 ;
Ex parte

ment of L. J. Bramwell in Bullen v. Thorpe, 3 M. & A, 716 ;
Ex yarte

Sharp, L. R. 1 C. P., pp. 125-G, and Jhisten, 1 M. I). & D. 247
;
Ardeii

the judgment in Jlcc v. Fleming, 1 v. Sharpc, 2 Esp. 524 ; Ex parte

Y. & J. 227. Agace, 2 Cox, 312
;
Miller v. Doug-

{n) Leversou v. Lane, 13 C. B. N. las, 3 Ross, L. C. 500
;
Ex farte

S. 278, and 3 Eos. & Fin. 221
;
Re Bonhonus, 8 Ves. 540

;
Frankland

Miches, 4 De G. J. & S. 581, and 5 v. M'Gustij, 1 Knapp, 274
;
and see

N. R. 287. See, also, Ellston v. post, p. 173.

Deacon, L. R. 2 C. P. 20. Older (o) Garland v. Jaconih, L. R. 8 Ex.

cases to the same effect are JFdh 21G.
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Bk. II. Chap. 1.

Sect. 4.

Pledge of p.ai't-

nership goods
for private debt.

Private bargain

by one partner.

Bignold V.

Waterliouse.

must rebut tins iirbnd facie inference before he can compel

the firm to pay (p). A bond fide hohler for vahie without

notice is of course in a different position {<}).

As a partner has no implied authority to pledge the partner-

ship name for purposes of his OAvn, so neither has he, for

similar purposes, an}^ implied poAver to pledge its goods.

Therefore, if two firms are jointly interested in consignments,

and one of them pledges the bills of lading with its bankers as

a security for advances on its separate account, the bankers

cannot hold those goods against the other firm, if they knew

when the goods were pledged what the real facts were respect-

ing them(r). So, if one partner pays a separate debt of his

own with money of the firm, and the creditor who is paid is

aware of the facts, he cannot retain the money as against the

firm, unless he can prove that the payment was authorised by

the other partners ;
or unless they have estopped themselves

from denying the authority (s).

Another case, illustrating the want of authorit}'' of one

partner to bind the firm by transactions enuring only to his

advantage, is aftbrded by Bignold v. Waterliouse (t). There

the defendants were proprietors of a coach running between

London and Norwich, and the}^ by notice affixed in their office,

stated that they would not be accountable for any parcel above

the value of 51., unless the same was entered and paid for

accordingly. The plaintiffs were bankers at Norwich, and one

of the defendants, for a consideration moving to him alone,

agreed that the plaintiffs' parcels should always go free by the

coach. This agreement was acted on for some time, but it did

not appear that the other defendants were aware of its exist-

ence, or of the fact that the plaintiffs were treated differently

from other people. A parcel of the plaintiffs' sent by the

coach being lost, it was held that the contract entered into by

(p) See Leverson v. Laiie, 13 C.

B. N. S. 278, and Ee Riches, 4 De G.

J. & S. 581, and 5 N. E. 287, quali-

fying Ex ixirte Bushell, 3 M. D. & D.

615, and Ridleii v. Taylor, 13 East,

175, in which the contrary doctrine

was countenanced.

{q) See aide, p. IG'.i.

()•) Snaith v. Burridge, 4 Taunt.

684.

(s) Kendal v. JFood, L. R 6 Ex.

243
;
Heilbut v. Nevill, L. R. 4 C. P.

354, and 5 ib. 478. See further as

to such cases, ante, pp. 165, 166.

(0 1 M. & S. 255.
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the one defciulant was not bindiiii? on the others, and that Bk. IT. Chap. l.

^^ _
Sect. 4.

the}" were not liable for the loss of the parcel, its value not

having been declared as required by the notice.

The same principle was acted upon in the important and Piaml on incom-

well-known case of *S7«'ry(//' V. IJlIks (u). There the plaintiffs
^^° ^^^ "^^^'

sold some porter to Bishop and Vrilks, who were partners;

and the porter was entered in the plaintiffs' books in the names

of Bishop and Wilks. Afterwards, Robson became a partner

with Bishop and AMlks, and the plaintilfs, knowing this, drew

a bill on all three partners for the price of the porter, and

Bishop accepted the bill in the name of the three. It was

held that Robson was not liable on this bill, there being no

evidence to show that he knew anything of it. Lord Kenyon
went so far as to say that the transaction was fraudulent on the

face of it
;
but that is going rather far, as it is not uncommon

for in- coming partners to agree to take upon themselves the

existing liabilities of the firm. When such an agreement is

entered into, the in-coming partner can hardly say he has

been defrauded, if a bill in the name of the new firm is

accepted for a debt of the old firm without any specific

authority on his part. But if the creditor cannot show an

authority on the part of the in-coming partner for the accept-

ance of a bill in his name for a debt of the old firm, the

principle acted on in Shirrcff v. Wilks will apply, for that case

is clear law, and has often been followed as such (.r).

The doctrine that a person who deals watli a partner, knowing Liability of re-

that he is exceeding his authority, cannot impute the acts of
after iw'ticeT^

that partner to the firm, is further illustrated b}' the decisions

establishing the non-liability of a retired partner for acts done

by his co-partners after notice of his retirement. These

decisions will be examined at length hereafter.

Granting that a person, knowing the limits of a partner's Notice of private

authority as set by his co-partners, cannot hold them respon- LrtniTs"^^

sible for an act done by him in excess of his authoritj', it still

remains to determine the eft'ect of notice by non-partners of

stipulations entered into between the partners themselves.

((/)
1 East, 48. V. Lenis, 2 Man, & Gr. 197, and 9

(.(•)
See anh', p. 171, and Ex ^mrte Dowl. Pr. Ca. 18, sub nomine Wilson

Goulding, 2 Gl. & Jam, 118
;

JJ'ilson v. Baileij.
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Ilk. II. Chap. 1. In Galicay v. IMathcw (y), Lord Ellenborougli is reported to
Sect 4

'— have said,
''
It is not essential to a partnership that one partner

I.Iatli'ew.

'

shoukl have power to draw bills and notes in the partnership

firm to charge the other: Tlieii may stipulate between themselves

that it shall not he done ; and if a third iierson, having notice of

this, Kill take such a security from one of the i)artners, he sJiall

not sue the otlicrs iqjon it in, breach of such stipulation^
Aidcrson r. Again, in Alderson v. Poj^e (z), the same judge held "that

Avhere there was a stipulation between A., B., and C, who

appeared to the world as co-partners, that C. should not par-

ticipate in profit and loss, and should not be liable as a partner,

C. was not liable, as such, to those who had notice of this

stijiulation."

rnneiplo ex- Tliese dicta appear to authorise the statement that if partners
arained.

. ...
stipulate amongst themselves that certain things siiall not be

done, no person who is aware of the stipulation is entitled to

hold the firm liable for what may be done by one of the mem-

bers contraiy to such stipulation. But it is submitted that

this proposition is too wide. A stranger dealing with a part-

ner is entitled to hold the firm liable for whatever that partner

ma}' do on its behalf within certain limits. To deprive the

stranger of this right, he ought to have distinct notice that

the firm will not be answerable for the acts of one member,

even within these limits (a). Now notice of an agreement

between the members that one of them shall not do certain

things is by no means necessarily equivalent to notice that the

firm will not be answerable for them if he does. For there is

nothing inconsistent in an agreement between the members of

a firm that certain things shall not be done by one of them,

and a readiness on the part of all the members to be resjJon-

sible to strangers for the acts of each other, as if no such

an agreement had been entered into. It is immaterial to a

stranger what stipulations partners may make amongst them-

selves, so long as the}' do not seek to restrict their responsibility

as to him
;
and it is only when knowdedge of an agreement

between partners necessarily involves knowledge that they
decline to be responsible for the acts of each other within the

{y) 10 East, 264. such notices, Vice v. Fleming, I Y,

(2) 1 Camp. 404. & J. 227.

(«) See, as to the sufficiency of
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ordinary limits, that a stranger's rights against a firm can Bk. ii. cbap. i.

be prejudiced by what be may know of the private stipidations
^^'^ "

between its members.

In Gahcay v. Mathew (h), the plaintiff's knowledge of want Observations on

of authority was derived, not from notice of any agreement MaSt
between the partners, but from an advertisement published by
one of them, warning all persons that he would no longer be

liable for drafts drawn by the others on the partnership
account (c). The passage, therefore, in the judgment ex-

tracted above, was by no means necessary for the decision of

the case. With respect to Ahlerson v. Pope (d), if all that w-as and on Aider-

meant was that a person knowing that C. did not authorise A.
^°^ "' °^^^"

or B. to act on his behalf, could not hold C. liable for their

acts, the case presents no difficulty ;
but if anything more than

this was meant, the authorit}^ of the decision becomes at least

doubtful : for it has been held in another case that a person Brown r.

who holds himself out as a partner with others with whom he

has no concern, is liable for their acts, even to persons having

notice of the true state of affairs
;
and tlie decision was based

upon the very ground that a person, who holds himself out as

a partner with others, exin'esses his readiness to incur the

responsibilities of a partner as regards strangers, whatever he

may intend shall be the case betw^een him and those with

whom he associates his name (e).

Against the general proposition in question it may be further Private stipula-

,.,, ', . tions restrictive

urged, that it partners agree not to be liable beyond a certain of liability.

amount, and a stranger has notice of that agreement, the

notice avails nothing against him. Such an agreement, coupled

with notice of it on the part of a person dealing with the firm,

is by no means equivalent to a contract between him and it,

that he shall not hold the members responsible beyond the

amount which they may liave agreed between themselves to

contribute respectively (/).

(b) 1 Camp. 403, and 10 East, (d) 1 Camp. 404.

204, and ante, p. 170. ('')
-Broini v. Leonard, 2 Cliitty,

(() Distinct notice to tlie same 120.

effect existed in Minnii v. JFhit7ieu, (/) See Greemvood's case, 3 T)e G.

16 Vin. Alj. 244, and 5 Bro. P. C. ]\l. & G. 470.

4.^^9 ;
IFillis v. Dyson, 1 Stark. 1C4.
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Bk. II. Chap. 1. xiie writer is not acquainted with any case in which it has
Sect. 5.

.

^ -^

heen decided that persons who are aware of the terms npon
Contracts on the , . , , i , .

basis of such which partners have agreed togetlier to carrj^ on business are

stipu ations.
cleemed to contract with them upon the basis of the agreement
come to amongst the partners themselves. In all cases of this

description, the real question to be determined seems to be

whether there was distinct notice that the firm would not be

answerable to strangers for acts which, without such notice,

would clearly impose liability upon it
;
and whenever there is

any doubt upon this point, the firm ought clearly to be liable,

the onus being on it to show sufficient reason why liability-

should not attach to it (g).

SECTION v.—OF THE LIABILITY OF PARTNERS IN RESPECT OF CON-

TRACTS NOT ENTERED INTO ON BEHALF OF THE FIRM, OR NOT
SO IN PROPER FORM.

Observations on The general proposition that a partnership is bound by
foregoing . . i • ^ •

i • i

propositions.
tliose acts of its agents which are within the scope of their

authorit}', in the sense explained in the foregoing pages, must

bo taken with the qualification that the agent whose acts are

sought to be imijuted to the firm, was acting in his character

of agent, and not as a principal. If he did not act in his

character of agent, if he acted as a private individual on his

own account, his acts cannot be imputed to the firm, and he

alone is liable for them, even though the firm may have

benefited by them. Whether a contract is entered into by an

agent as such, or by him as a principal, is often, but not

always, apparent from the form of the contract.

"With reference to the forms of contracts, it will be con-

venient to consider—
1. Contracts under seal.

2. Ordinary contracts not under seal.

3. Bills of exchange and promissory notes.

(y) See Hawl-en v. Bourne, 8 M. mining company stated that all

& W. 703, where the defendant was goods •were to he hought for cash

held liable for goods supplied to a prices and no debt was to be in-

mine, though the jirosjiectus of tlie curre.l.
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1. Contracts under seal.

A distinction is taken between deeds and other instruments Bk. II. Chap. i.

with respect to the person bound by them. If a deed is

executed by an agent in his own name, he and he only can ^^
o^enan s,

sue or be sued thereon, although the deed may disclose the

fact that he is acting for another (//). Therefore, where a

partner covenants that anything shall be done, he and he only

is liable on the covenant, and the firm is not bound thereby to

the covenantee (i). A person who has to execute a deed as an

agent, should take care that the deed and the covenants in it

are expressed to be made not by him, but by the person in-

tended to be bound. Thus, if A. is the principal and B, his

agent, the deed and covenants should not be expressed to

be made by B. for A., but by A.; and the execution in

like manner should be expressed to be made by A. by his

agent B. (A).

2, Ordinary contracts not under seal.

When a person enters into a contract as the agent of 2.-
Oi^'i'^ry

'-

_ _ simple con-

another, the name of that other may be either disclosed or tracts.

not. If it is disclosed, the contract is treated as that of the

principal and not as that of the agent (/) ;
whilst if it is not

disclosed, the contract is considered as that of the agent. But

in this last case, the person dealing with the agent can, when

he discovers the undisclosed principal, hold him liable instead

of the agent (m).

(h) Appldon V. Biiiks, 5 East, 148
;

Pickerincj's case, 6 Ch. 525
;
and see

next note.

(i) Hancock v. Hodgson, 4 Bing.

269
;
Hall v. Bainhridge, 1 Man. &

Gr. 42.

(k) Combe's case, 9 Co. 76 h ; JFilks

V. Back, 2 East, 141.

(l) Fairlie v. Fenton, L. R. 5 Ex,

169
;
Ex imrte Haiiop, 12 Ves. 352 ;

Russell V. Eeece, 2 Car. & Kir. 669.

But even in this case the contract

may be so worded as to bind the

agent. See Pake v. Walker, L. R.

5 Ex. 173 ;
Calder v. Dohell, L. R.

6 C. P. 486.

{m) See Paterson v. Gandasequi, 15

East, 62
; Thompson v. Davenport,

9 B. «& C. 78
;
and the note to those

cases in 2 Smith, L. C. If a man
contracts for

" my principal ;

"
tlie

principal, although undisclosed, and

not the agent, is liable
;
unless there

is some special custom rendering the

agent personally liable. But if there

be such a custom the agent will be

liable, ?ee Fleet v. Miirfon, L. R. 7

Q. B. 126.
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Bk. II. Cbap. 1,

Sect. 5.

Firm liable

though not

named.

Written

contracts.

Beckham v.

Drake.

Parol contracts.

/ Liability of dor^

mant partners.

If, therefore, one partner only, enters into a written contract,

the question whether the contract is confined to him, or

whether it extends to him and his co-partners, cannot he

determined simply by the terms of the contract. For sup-

posing a contract to he entered into by one partner in his

own name only, still if in fact he was acting as the agent of

the firm, his co-partners will be in the position of undisclosed

23rincipals ; and thej'- may therefore be liable to be sued on the

contract, although no allusion is made to them in it. This

was expressly decided in the well-known case of Beckham v.

Drake (n). There, Drake Knight and Sturgey were in part-

nership as type-founders ;
but Drake was a secret partner. A

written agreement relative to the partnership business was

entered into between the plaintiff and Knight and Stnrgey, and

for a breach of this agreement by them the action was brought.

Drake's name did not aj^pear in the agreement ;
he did not

sign it
;

nor when the contract was made was he known to

the plaintiff" to be a partner. It was nevertheless held that

all three partners were liable jointly for a breach of the agree-

ment, inasmuch as the agreement itself was clearly entered

into by the firm, and Drake, like any other undisclosed

principal, was liable to be sued as soon as his position was

discovered.

In conformity with the same principle, if one partner acting

in fact for the firm, orders goods and they are supplied to him,

the firm will be liable to pay for them, although no mention

was made of his co-partners (o), and they were unknown to

the seller of the goods (|)). So, if A. in his own name only

underwrites a policy of insurance, but the profit or loss arising

from the transaction is to be divided between him and B.,

both A. and B. will be liable to the insured ((/).

These cases establish the important proposition, that dor-

mant partners are liable for the debts of the firm, notwith-

(7;) 9 M. & W. 79, and 11 IL & W.

315, overruling BccJchani v. Kuvjltt,

4 Bin^,-. N. C. 243.

(0) City of Land. Gas Li. and Cole

Co. V. Nicholls, 2 Car. & P. 36.3
;

WJdticell v. Perrin, 4 C. B. N. S.

412.

(p) Ruppell V. Roberts, 4 Nev. &
j\ran. 31

;
Robinson v. JFilldnson, 3

Price, 538 ; Bottomley v. Nutta.ll, 5

C. B. N. S. 122.

(5) Brclt X. BechcUh, 3 Jur. N. S.

31, M. R.
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standing tlieir connection with the firm was unknown to its ^^- ^^- ^^^P- i-

,.
,

Sect. 5.

creditors Avhen the debts were contracted.

On the other hand, if one partner only is dealt with, and the One partner only

circumstances are such as to shoAv that he was acting and was being'deait with.

dealt w^ith on his own account, i.e., as a principal, and not as

the agent of the firm, he alone is responsible (r).

Thus, where persons work a coach in partnership, each Examples.

having his own horses, and one of them orders fodder on his

own account, he alone is liable for it
(.s). So, in the ordinar}^

case of an agreement between an author and a publisher, to

the effect that the publisher shall pay for the paper, printing,

and other expenses of publication, and that after reimbursing
himself and deducting a commission, the profits shall be

divided equally, the author is not liable for the paper or

printing which may have been supplied and executed for the

publisher (t) .

With respect to contracts in writing it is to be observed Form of written

that a contract or other instrument required by statute to be

in writing and signed by the party to be charged, only binds

those partners who actually sign it (ti) ;
but if signature by the

party to be charged, or his agent, is sufficient, the signature

of one partner, in the name or on behalf of the firm, will bind

all the partners (r).

It is often a matter of difficulty to determine whether a

particular contract is entered into b}'^ the firm through one of

the partners or by that one partner only. There is nothing to

prevent one person from entering into a contract as a lyrincipal,

and yet for and on behalf of another (r) ;
and when A. enters

(r) See, in addition to the cases Ghilcls, 8 C. & P. 345, wliere tlie

cited below, Ex parte Eyre, 1 Ph. paper was supplied for the specific

227. Ijook.

(v) Barton v. Hanson, 2 Taunt. ()() Sidft v. Jeiosbury, L. E. 9 Q.

49. Mr. Collyer treats this as an P.. 301, reversing Swift v. JFinter-

exception depending on particular hotJiam, 8 Q. B. 244.

custom, but this view is not correct. (v) See Duncan v. Lovmdes, 3

The law is the same in Scotland
; Camp. 478. In Ex parte Harding,

see Jardine v. APFarlaae, 3 Ross. 12 Cli. D. 557, a letter of guarantee

L. C. on Com. Law, 575. was so framed as to hind the firm

(0 See the Scotch case of Ven- and also those who signed it scpa-

ahles V. JFood, 3 Ross. L. C. on Com. rately.

Law, 529
;
JFilson v. Whitehead, 10 (.f) See, in addition to the cases

M. & ^X. 503 ; Ijut see Gardiner v. cited hereafter, Gadd v. Honijhton,
N 2
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Bk. II. Chap. 1. into a contract for B., it may not be easy to say whether it is

B. who contracts, or whether it is A. for B.'s benefit. And

3^et the true answer to this question determines whether B. is

or is not liable on the contract. The cases on this subject

relate principally to bills of exchange and promissory notes, to

which it is now proposed to pass.

3. Bills and
notes.

i^

3. Bills of exchange and p'omissory notes.

Although an ordinary contract not under seal, entered into

by an agent for an undisclosed principal, is binding on that

principal when discovered, and he can be sued upon it, the

same rule does not ajiply to bills of exchange and promissory
notes. For, subject to the qualification that the name of a

firm is equivalent to the name of all the persons liable as

partners in it {y), no person whose name is not on a bill or

note is liable to be sued upon it {z). In order, therefore, that

a bill or note may be binding on a firm, the name of the firm

or the names of all its members must be upon it; and if the

names of one or more of the partners only are upon it, the

others will not be liable to be sued upon the instrument, what-

ever may be their liability as regards the consideration for

which it may have been given {a).

(/x) Bills in name First, CIS regards hills having the name of the firm upon them.
of firm.

* 1 -n 1 •

^ ^ -f

A bill drawn, indorsed, or accepted in the name of the firm

is considered as bearing the names of all the persons who

actually or ostensibly compose the firm at the time its name
is put to the bill

; and consequently all those persons, in-

1 Ex. D. 357; Hough v. Mcm-

znnos, 4 Ex. D. 104
; Southwell v.

Boivditch, 1 C. P. D. 374
; Pake v.

TFalker, L. E. 5 Ex. 173. See, also,

Kaij V. Johnson, 2 Hein. & M. 118,
where an agreement for a lease

entei-ed into by directors was en-

forced against them individually.

(//) 45 & 46 Vict. c. 61, § 23^(2) ;

and infra, note (b) et seq.

(z) lb. § 23
;
and Lloijd v. Ashhj,

2 C. & P. 138
; DMcarry v. Gill, 4 i)\

121
; Eastwood v. Bain, 3 H. & N.

738.

(a) Bottomley v. Nattall, 5 C. B.

N. S. 122 ; Miles' claim, 9 Cli. 635.

As to the diflerence between an ac-

ceptance in the form A. for B., and
B. per 2^'>'oc. A., see O'Reilly v.

Richardson, 17 Ir. Com. Law Jie^.
74. Bills may be made j)ayable to

the holder of an office for the time

being, 45 & 46 Vict. e. 61, § 7 (2).
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eluding as well dormant as quasi-'piivtnevs, may be sued upon Bk. II. Chap. i.

Sect. 5.

the bill (h).
 

Tims, where A. employed B. to carry on his business, and Edmunds r.

such business was carried on by B. for A. under the name of

B. & Co., a bill accepted by B. in the name of B. & Co., for

the purposes of the business, was held to be the acceptance of

A. ; although B. had positive instructions not to accept bills,

and the holder of the bill, Avho was an indorsee for value, knew

nothing of A. or B. or of the business (c).

Moreover, if two partners, A. & B., carry on business in the Stephens v.

EjGyhoIcIs

name of A., a bill accepted by B. in the name of A. for the

purposes of the partnership will bind both partners, although

addressed to A. at a place where he carries on a separate

business (d).

If there are two firms with one name, a person who is Two firms with

member of both firms is liable to be sued on all bills bearing

that name, and binding on either firm. But if a member of

only one of the two firms is sued on the bill, his liability will

depend first on the authority of the person giving the bill to

use the name of the firm of which the defendant is a member
;

and, secondly, on whether the name of that firm has in fact

been used. If both these questions are answered in the

affirmative, he will be liable, but not otherwise.

Thus in Swan v. Steele (e) there were two firms of Wood lO Swan v. Steele.

Payne, one a cotton firm, the other a grocer's firm. The

defendant Steele was a partner in the cotton firm only. A
bill was paid to the cotton firm for a debt due to it, and was

made payable to its order. This bill was indorsed in the

name of " Wood & Payne
"
by Steele's co-partners, for a debt

owing to the plaintiff by the grocer's firm, to which Steele did

not belong. Steele was nevertheless held liable on this bill,

(b) 45 & 46 Vict. c. 61, § 23 (2). (c) Edmunds v. Busliell, L. E. 1

See, as to dormant partners, Svxm Q. B. 97.

v. Steele, 7 East, 210
;

Winile v. {d) Steplmis v. Reynolds, 5 H. &

Croivther, 1 Cr. & J. 316 ;
and as N. 513, and at Nisi Prius, 1 Fus. &

to (^tmst-partners, Gurney v. Evans, Fin. 739, and 2 ib. 147. N.B.—The

3 H. & N. ] 22, A clerk who affixes bill was drawn on Reynolds at Wool-

the name of the firm is not liable on wich, not at Walworth, as stated in

the bill. Wilson v. Barthrop, 2 M. 1 Fos. & Fin. 740.

& W. 863. («) 7 East, 210.
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Name of firm

same as that of

individual.

Bk. 11, Chap. 1, the plaintiff being a bond fide holder for value, without notice
Sect. 5.

^
, . .

that any fraud on Steele was being committed. In this case

the bill was properlj' indorsed " Wood Sc Payne," and the only

question was who constituted that firm. The bill could only

have been indorsed by the cotton firm. Steele was a member

of it, though he was not a member of the firm for whose debt

his partners paid it away. Lord Ellenborough held Steele's

liability to be too clear for argument : for Steele was a member
of the indorsing firm, and his co-partners in that firm were

guilty of a fraud on him, of which the plaintiffs had no notice.

Again, persons may carry on business in partnership in the

name of one of themselves, and if they do, they expose them-

selves to serious liability. Priind facie his acceptances will

bind them, even although dishonestly given (f). At the same

time if they can show that he gave the bills as his own and not

as the bills of the firm, they will not be liable even to a Loud

fide holder for value. This was decided by the Court of Appeal
in The Yorhskire Banking Co. v. Beatson {[/), in which the law

on this subject will be found exhaustively examined. In that

case an accommodation acceptance given by one partner in his

own name was held not binding on his dormant partner, as the

acceptance was not intended to bind him, and was, in truth, a

private transaction, and was not entered in the books of the

firm. The fact that the plaintiffs took the bill as the bill of

the persons, whoever they were, who might be associated with

the partner whose name was on the bill, was held immaterial.

The plaintiffs never knew of or gave credit to anyone else.

If A., B. & C. are partners, and A. draws a bill of exchange
on B., and he accepts the bill, A., B. & C. cannot be sued upon
it; and this is so whether A., B. & C. have a business name
or not (//) ;

and even although the bill may have been used for

the joint benefit of the three partners (/). Even if it is ao'reed

that the business of the three shall be carried on in the name

Yorkshire

]>anking Co,

Beatson.

(/) See 5 C. P. D. 123 and 124.

(rj) 5 C. P. D. 109, affirming S. C.

4 ib. 204, but on different grounds.

N.B. —The Court set aside the ver-

dict of the jury. See, also. South

Carolina Bank v. Case, 8 B. & C.

427 ; Ex parte Law, 3 Deac. 541.

Qi) See Nicholson v. RicJcetts, 2 E.

& E. 497, and Miles claim, 9 Ch.
635.

(0 Ibid.

I
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of one of them, it Avill not follow that all bills accepted by him i'^^- H- ciiap. i.

Sect. 5.

will bind all the three partners. The question remains whose

bill is it ?

This was decided by the Court of Appeal in Chancery Miles' claim.

in Miles' claim (j). There four firms, F. & Co., M. & Co.,

M. & L., and A. & Co., engaged in a joint adventure, and

agreed to carry on business under the name of F. & Co.,

and to divide profits and losses in equal shares. They also

agreed that funds for the adventure should be raised by the

drafts of any one of the four firms on the others : bills were

drawn by M. & Co. on A. & Co., on M. & L., and on F. & Co.,

and were duly accepted. It was held that none of these bills

bound all four firms jointly. As regards the bills drawn on

A. & Co., and on M. & L., the case presented no difficulty, for

it is plain that these bills were not drawn or accepted in the

name in which the joint adventure was carried on. As regards

the bills accepted by F. & Co., which was the name under

which the joint adventure was carried on, there was an ambi-

guit}' ;
but the court held that this name, used as it was, really

meant the separate firm F. & Co., and not the four firms

engaged in the adventure, and that there was no sufficient

reason for holding it to mean anything else.

Again, in JJall v. JVest (k), three brothers of the name of Hall r. West.

Dawson carried on in partnershij) under the name of Dawson

iC- Sons, the business of millers, farmers, coal and corn dealers,

and bone crushers. The defendant was a dormant partner in

the bone crushing business onl3^ Dawson c6 Sons overdrew

their account with their bankers, who knew nothing of West,

nor of his connection with the bone business. Having, how-

ever, discovered this, they sued him for the amount of the

overdrawn account. He was held not liable
;
for in point of

fact the balance due to the bankers was not in respect of any

debt contracted by Dawson ct- Sons in connection with the

bone crushing business
;

it was not, therefore, as between the

partners themselves a debt of the firm of which the defendant

(j) 9 Cli. 635. Tlie aLove note of the case is taken

(J:)
A special case decided in the from shorthand-writer's notes of the

Exchequer, and afterwards in the judgments.

Exchequer Chamber, in .Tune, 1875.
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Bk. 11. Chap. 1. was a member; and there was no apparent as distinguished
Sect ^

'-^ from real authority on which the bankers could rely as against

West.

In the same case bills were drawn by West on and accepted

by Dawson & Sons. With one exception these bills were

drawn for purposes unconnected with the bone business. On

the facts stated (but which it is unnecessary here to detail)

the court held that all these bills had in fact been paid : it

became unnecessary, therefore, to consider whether West could

have been sued as an acceptor. It was contended, on the

authority of Bake?' v. Charlton (I), that he was liable
;
but

the Court of Exchequer (in) dissented from that case and ex-

pressed a clear opinion that West could not have been liable

as an acceptor of the bills, with the exception of the one

which had been given for the purposes of the bone business

in which he was a partner. The Court of Exchequer Chamber

expressed no opinion on this point, it being unnecessary to

do so.

Secondly, as rcf/ards hills not draivn, accepted, or indorsed hy

the firm in proper form. In the absence of evidence to the

contrarj^ a partner has no authority to use for partnership

purposes any other name than the name of the firm (/?) ;
and if

he does, and there is any substantial variation which cannot be

shown to be authorised by his co-partners, the firm will not be

liable. If, however, there is no substantial variation, the firm

will be_bound .

In Faith v. Eichmond (o), persons carrying on business in

(h) Bills not in

name of fmu.

Faith •;;.

Richmond.

(?)
In BaJccr v. Charlton, Peake,

111 (ed. 3), two firnifi carried on

business under the name of J. King
& Co. The defendant was partner

in one of them onlj^, but his co-

partners were members of both

tirms
;

the defendant was sued by
an indorsee on a bill drawn by his

co-partners in the name of "
J. King

& Co. ;

" the defendant resisted the

action on the ground that the bill

was not drawn by the firm to which

he belonged, but by the other ; but

Lord Kenyon declared the defence

invalid. Having traded with persons

under the style of "
J. King & Co.,"

the defendant was liable on bills

drawn by them in that name. See,

also, Davidson v. Robertson, 3 'Dow,

218
; McNair v. Fleminrj, 1 Mont.

Part. 37, and 3 Dow, 229. But

Balxr v. Charlton cannot now be

relied on.

{m) i.e. Kelly, C. B., and Am-

phlett, B.

(h) Kirh V. Blurton, 9 M. & W.
284

;
Hambro' v. Hull and London

Fire Insur. Co., 3 H. & N. 789.

(n) 11 A. & E. 339.
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partnership under the name of The Newcastle and Sunderland Bk. ii. Chap. i.

Sect. 5
Wallsejid Coal Company, were held not liable on a note issued '—^—•

in the name of The Newcastle Coal Comimny ; and in Kirk v. Kirk v. Blurton.

Blurton (j)), where two persons carried on business under the

name of John Blurton, one of them was held not liable on a

bill drawn and indorsed by the other in the name of John

Blurton d Co.

On the other hand, in Norton v. Seymour (q), where the name Norton v.

of the firm was Seymour cC' Ayres, a promissory note signed by
^^y™°'^^i'-

one of the partners thus—" Thomas Seymour d- Sarah Ayres,"

was held to bind both.

In the above cases of Faith v. Richmond and Kirk v. Blurton, Effect of frequent

the name used was not the name of the firm sought to be made "^me.
'^°^°

liable, nor was there any evidence to show that the firm was in

the habit of making use of the name in question. If there

had been such evidence the firm would have been liable
;
for

whatever the name used may be, if it is that ordinarily em-

ployed by a partner whose business it is to attend to the bills

and notes of the firm, the other partners will not be heard to

say that such name is not the name of the firm for the purpose

for which he has habitually used it.

Therefore, where the name of a firm was Hapgood d Co.,
Williamson v..,,,.„.' Johnson.

but the managing partner was m the habit of indorsing bills of

the firm in the name of Hapgood d- Fowler, which had formerly

been the name of the firm, it was held that such indorsement

was valid, although the other partners were not shown to have

authorised the use of the name in question {r).

Again, although in Faith v. Richmond and Kirk v. Blurton, Lia^'ility of

persons using
the firm was held not bound, in consequence of the name of the wrong name.

the firm not being used, those members of the firm who actually

made use of the names in question were held liable
;
for the

name used was made theirs by their own act (s). Upon the

(2))
9 I!*I- & W. 284. This case Co. did not in fact mean the same

was decided on the right principle ; thing. See ^je?" Martin, B., 5 H. &
hut most persons will probably N. 517.

agree with. Martin, B., in thinking (q) 3 C. B. 792.

that the principle was not properly (r) Williamson v. Johnson, 1 B. &

applied, and that it should have C. 146.

been left to the jury to say whether (.s)
So in IVild v. Kee;p, 6 C. & P.

John Blurton and John Blurton and 235, a person of the name of Joseiih
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Bk. ir. Cliap. 1

Sect. 5.

Cases in which

error in name is

unimportant.

Drawee and

acceptor not

identical.

Owen V. Van
Uster.

same principle, if blank bills are drawn and indorsed by a

firm, and before they are negotiated one partner dies and the

name of the firm is changed by the surviving partners, and

the bills previously drawn and indorsed are then negotiated ;

these bills will be binding on the new firm, although the

name on the bills is that of the old firm and not that of the

new (t).

A bill drawn on a firm by a wrong name and accepted in its

right name, binds the firm (u) ;
and a bill drawn on a firm and

accepted by one partner in his own name only, has been held

to bind the firm on the ground that the word "accepted," if

written by one of the partners, is sufficient without any signa-

ture
;
and that his signature, if affixed, may be treated as

redundant (.r). But there is no other case in which a firm is

liable on a negotiable instrument, made, drawn, or indorsed in

the name of one of the partners only (u), unless indeed his

name is the name of the firm (z). Even a bill drawn on one

partner and accepted by him on behalf of the firm does not

bind the firm, the other partners not being drawees (a).

A bill drawn on a firm and accepted by one partner in the

name of the firm and in his own name, does not bind him

separately if the firm is bound by his acceptance (h). But if

he has no authority to bind the firm he is himself liable on the

bill. This was held in Otreu v. Van Uster (c), where a bill

was drawn on '' The Allty-Crih Mining Company,'" and was

I

Keep was held liable on a bill ac-

cej^ted by himself in the name of

John Keep cfc Co.

(t) Usher V. Danncey, 4 Camp. 97.

If a change is made in a firm, and

hy a mistake a contract is entered

into with it in its old name, the

members of the new firm may sue

on it, provided the other party is

not prejudiced by their so doing,

Mitchell V. Lapage, Holt, N. P. Ca.

253. But see Boulton v. Jones, 2

H. & N. 5(54.

(«) Lloyd V. Ashby, 2 B. & Ad. 23.

(x) Mason v. JRumse]i, 1 Camp.
384 ; Jenkins v. Morris, 16 M. & W.

879; Byles on Bills, 43 and 45,

ed, 11
; p. 47 et seq., ed. 14. In

such a case the acceptor may also be

sued alone. See infra.

(?/) Emly V. Lye, 15 East, 7 ;
Ex

parte Bolitho, Buck, 100
; Lloyd v.

Ashhj, 2 C. & P. 138
; Williams \.

Thomas, 6 Esp. 18.

(ji)
As to which, see ante, pp. 182,

183.

(a) Nicholls V. Diamond, 9 Ex.

154
;
Mare v. Charles, 5 E. & B.

978.

{h) Re Barnard, 32 Ch. D. 447
;

Malcolmson v. Malcohnson, L. E. Ir.

1 Ch. D. 228.

(r) 10 C. B. 318. The company in

this case was a mere partnership.
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accepted
"
per proc. The Alltij-Crih Mining Company, W. 7'. Bk. Ii. Chap. i.

fe6Ct. 0.

Van Uster, London, ]\fanriger." It was held that Van Uster

was personally liable on this hill, he being one of the company

on which the bill was drawn, and therefore one of the drawees,

and also an acceptor.

Thirdlij, as regards i^romissorif notes. With respect to pro- (c) Promissory

missory notes the following rules are deducible from the

cases :
—

1. If a partner promises for himself, and not for himself and Promise Ly one

co-partners, he only is liable on the note, though he may

promise to pay a partnership debt (d).

2. If several partners sign a note in this form, "I promise Promise by

to pay," all who sign the note are liable on it, jointly and
^*^^^'^ i'^

severally (c).

3. If one partner promises in the name of the firm to pay Promise by one

that for which he and not the firm is liable, the promise binds

him, at all events. As an illustration of this, reference may
be made to SJiij^ton v. Thornton {f). There the defendant, a Sliipton t-.

partner in the house of Thornton and West, was solely liable

to the plaintiff for certain freight, and he gave the plaintiff a

note in this form :

I HEREBY engage to pay the amount of freight, &c.j

I am, &c.,

II. & R. Thor>"ton & West,

On this note the defendant was held separatel^^ liable.

4. One partner has no authority, as such, to bind himself Joint and several

and co-partners jointly and severall}' (c/). But if some mem-
bers of a firm make a joint and several promissory note they
Avill be personall}'^ liable, although the}' may have signed. only

on behalf of themselves and co-partners; and persons signing

notes in the following forms have been held liable on them as

{(!) Siffk'm V. IValkcr, 2 Camp. son v. Robinson, 4 M. & S. 475.

308 ; Murray v. Somerville, 2 Camp. (g) Madae v. Sutherland, 3 E. &

99, note
;
and see Ex parte Harris, B. 1, Avhich sliows that a joint and

1 Madd. 583. several promissory note is valid as

(e) Clarke v. Blackstock, Holt, N. a joint note, though it is not bind-

P. C. 474 ;
March v. JFard, 1 Peake, ing, as a several note, on any person

177 (ed. 3). who docs not sign it.

(/) 9 A. & E. 314. See, too, Hud-
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Bk. II. Chap. 1. makers, and not merely incidentally as members of the corn-
Sect. 5.

-1
• 1 1 1 1 T

pany to wlncli they belonged.

Healey v. Story. We jointly and severally promise to pay, &c., value received, for

and on behalf of the Wesleyan Newspaper Association.

Parker Stokt,
j
Directors (Z.).

James Ware, ;

Penkivil v.

Connell.

We, tlie directors of the Royal Bunk of Australia, for ourselves

and other shareholders of this company, jointly and severally promise

to pay, &c., value received on account of the company.
T. W. Sutherland, \

J. Connell, ( .

M. Boyd,
^

A. Duff,

Directors (i).

Bottomley v.

Fisher.

Midland Counties Building Society.

We j ointly and severally promise to pay, &c.

W. R. Heath, ) -j^. .

Directors,
S. B. Smith, j

W. D. Fisher, Secretary (k).

Promise for selfjTxumisc lui r,^-. 5. If a partner promises for himself and co-partner, this
an co-paituer&.

j^jj^Q^jj^^j-g ^q ^ promise by the firm (I). Accordingly the firm

has been held liable on notes in the following form :
—

Galway v.

Matthew.

Sixty days after sight I pay A. or order £200, value received.

For J. Matthew,
T. Whitsmith,
T. Smithson,

J. Matthew (m);

and, contrary to an older decision (n), the firm has been held

liable on notes in the form following :
—

(/i) Hecdey v. Story, 3 Ex. 3, in

whicli Story and Ware were sued

jointly.

(i) Fciildvil V. Connell, 5 Ex. 381,

in which Connell only was sued.

Qi) Bottomley v. Fisher, 1 H. &
C. 211, in which Fisher only was

sued.

{I) Smith V. Bailey, 11 Mod. 401
;

Lane v. JFilliams, 2 Yeru. 277 and

292
; Smith v. Janes, 2 Lord Ray-

mond, 1484.

(??i) Galway v. Matthew, 1 Camp.
403.

(?i) Hall V. Smith, 1 B. & C. 407,
where the form was "

I promise to

pay for A. B., C. D., and E. F.,

signed A. B.,'' and which was held
to bind A. B. separately.
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Leicester and Leicestershire Bank. Bk. II. Chap. 1.

I PROMISE to pay the bearer on demand £5, value received,
 ^^^^- ^-

For John Clarke, Ex parte

Richard Mitchell, Buckley.

Joseph Phillips,

Thomas Smith,
Richard Mitchell (o).

SECTION VI. -LIABILITY OF PARTNERSHIPS IN RESPECT OF CON-

TRACTS NOT BINDING ON THEM, BUT OF WHICH THEY HAVE
HAD THE BENEFIT.

It is an erroneous but popular notion that if a firm obtains Efifect of having

the benefit of a contract made with one of its partners, it must ^f g^ contract.

needs be bound by that contract. Now, although the circum-

stance that the firm obtains the benefit of a contract entered

into by one of its members tends to show that he entered into

the contract as the agent of the firm (j)), such circumstance is

no more than evidence that this was the case, and the question

upon which the liability or non-liability of the firm upon a con-

tract depends is not—Has the firm obtained the benefit of the

contract? but—Did the firm, by one of its partners or other-

wise, enter into the contract ? (q).

A leading case on this head is Emly y. Lye{r). There a Emly u Lye.

partner drew bills in his own name, and sent them to an agent

of the firm in order that he might get them discounted. They
were discounted, and the money obtained was remitted by the

agent, and was paid to the account of the firm. It was held

that the firm was neither liable for the amount of the bills on

the bills themselves, nor for their proceeds on the common

counts. There was no loan to the partnership ;
no contract

with it
;
and no liability attached to the firm by the fact that

the partner who alone was liable had applied the money after

(o) Ex parte Buckley, 14 M. & "W. The Plymouth Grinding Co., 2 Ex,

469, and 1 Ph. 562
;
and Ex parte 718

;
Ernest v. NichoUs, 6 H. L. C.

Clarke, De Gex, 153, reversing Ex 423. Similar])-, the fact that one

parte Christie, 3 M. D. & D. 736. partner only has obtained the bene-

{p) Per Rolfe, B., in Beckham v. fit of a contract, does not show con-

Drake, 9 M. & W. 99, 100. clusively that the firm is not bound,

(q) Per Rolfe, B., uhi supra. See, Ex parte Bonhonus, 8 Ves. 544.

too, Kingshridge Flour Mill Co. \. (r) 15 East, 7.
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Bk. 11. ciiap. L lie cfoi it for tne benefit of lus co-partners as well as for the
Sect. G. ^ , . , .

benefit of nnnselr.

Bevan v. Lewis. Again, in Bcvaii V. Leicis (s), one partner borrowed mone}',

and executed warrants of attorney to confess judgment. The

money which he obtained w^as applied b}^ him for the benefit of

the partnership, and was obtained in part with the knowledge

of his co-partner, in order that it might be so applied. But it

was held that the partnership was not liable for the money ;

the loan having been clearly made to the one partner against

whom alone judgment was to be entered, and not to the firm

Money borrowed through him. So, ill ordinary cases, Avlien one partner borrows

money without the authority of his co-partners, the contract of

loan is with him and not with the firm
;
and the nature of that

contract is not altered by his application of the money. The

lender of the money has, therefore,- no right to repayment by

the firm, although the money may have been applied for its

benefit (t), unless he can bring himself within the equitable

doctrine referred to below.

Gootls .supplied '£\^q gf^me rule applies to goods, services, and works supplied
to one partner. . .

to or done for one partner, either on liis own account, or if for

the firm, at the request of one of its members acting beyond

the limits of his apparent as well as of his real authorit}'.

The firm does not, in an}' case of this sort, enter into any con-

tract, express or implied, with the person dealing with the

partner in question, and does not incur any obligation towards

that person by reason of the circumstance that it gets the

benefit of what he has done {ii). The principle of these deci-

sions governs those cases in which one partner in breach of

trust, but without the knowledge or consent of his co-partners,

(.s)
1 Sim. 376. already cited, Kinc/sbridge Flour Mill

(t) See Smith v. Craven, 1 Cr. & Co. v. Plymouth Grinding Co., 2 Ex.

J. 500
; Haidayne v. Bourne, 7 M. 718 ; Lloyd v. Freshfield, 2 Car. & P.

& W. 595
;
Burmestcr v. Norris, 6 325, and 9 Dowl. & E. 19 ; Gahcay

Ex. 796; BicJcetts v. Bennett, 4 C. v. Matthew, 10 East, 264; Kilgour

B. 6S6 ;
The Worcester Corn Ex- v. Finlyson, 1 H. Blacks. 155

;
E.c

change Co., 3 De G. M. & G. 180
; 2^a?-ie TVheatly, Cooke's Bank. Law,

Fisher v. Tayler, 2 Ha. 218. In all 534, ed. S
;
Ball v. Lanesborough, 5

these cases the tirni got the benefit Bro. P. C. 480
;
Fx farte Peele, 6

of the money borrowed, and yet was Ves. 603, 604 ;
Ex i^arte Hartop, 12

held not liable to rejjay it. ib. 352.

(u) See, in addition to the cases
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npplies trust money over which he has control as a trustee, to ^k. il. chap, i,

the purposes of the firm. The fact that the firm has heen  

henefited by the money in question does not necessarily render

it liable to the owners of the money (x).

AVhere, however, money borrowed by one partner in the Equitable

name of the firm but without the authority of his co-partners tiigse cases.

has been applied in paying off debts of the firm, the lender is

entitled in equit}'- to repayment b)' the firm of the amount

which he can show to have been so applied : and the same

rule extends to mone^' bond fide borrowed and applied for any

other legitimate purpose of the firm (y). This doctrine is

founded partly on the right of the lender to stand in equity in

the place of those creditors of the firm whose claims have been

paid off by his monej" ; and i)artly on the right of the borrow-

ing partner to be indemnified by the firm against liabilities

hand fide incurred by him for the legitimate purpose of reliev-

ing the firm from its debts or of carrying on its business (z).

The equitable doctrine in question is limited in its application

to cases falling under one or other of the principles above

indicated (a).

(x) Ex parte Apseij, 3 Bro. C. C.

265 ;
Ex parte Heaton, Buck, 386.

See ante, p. 160.

(y) The leading cases on this sulj-

jpct are Ex parte Chippendale {The

German Mining Go's case), 4 De G.

]\I. & G. 19
;
The Cork and Youghal

nail. Co., L. R. 4 Ch. 748 ; BlacJc-

hn,rn Building Soc. v. Cunliffe, Brooks

d- Co., 22 Ch. D. 61, and 9 App. Ca.

857, and 29 Ch. D. 902
;
Baroness

Wenlock v. River Dee Co., 19 Q. B. D.

155. The case of infants is analo-

gous : an infant is liable for neces-

saries ;
but he was not lialile at law

for money lent, though applied in

the purchase of necessaries. JJarhg

V. Boucher, 1 Salk. 279. But other-

wise in ef[uitj", Marlon- v. Pltfield,

1 P. "W. 558. So, a husband was

not at law lialJe for money lent

to liis wife to enable her to obtain

necessaries, and applied by her for

that piirpcse. Knox v. Bushell, 3

C. B. N. S. 334. But see in equity,

Jenner v. Morris, 1 Dr. & Sm. 218,

and 3 De G. F. & J. 45
;
Deare v.

Houtten, 9 Erp 151
;

and observe

that in the last case the plaintiff

had no ground for suing in equity

except his inability to recover at

law.

iji)
See infra, book iii, c. 3, § 1.

{a) See, in addition to the cases

cited in note (//), Xational Perma-

nent Benefit Building Soc, 5 Ch.

309 ; Magdalena Steam Nav. Co.,

Johns. 690 ;
Athenccum Life Ins,

Soc. V. Fooleij, 3 De G. & J. 294.
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Bk. II. Chap. 2.

Sect. L

Nature and ex-

tent of a part-

ner's liability.

CHAPTEE II.

OP THE NATURE, EXTENT, AND DURATION OF THE LIABILITY OF

INDIVIDUAL MEMBERS OF PARTNERSHIFS TO CREDITORS.

Having examined in the preceding pages the liabilities of

a firm for the acts of its members, it is proposed in the present

chapter to investigate the liability of the individual partners in

respect of such obligations as upon the principles already dis-

cussed are binding on them all.

No several lia-

bility on con-

tracts binding
the firm.

SECTION I.—NATURE OF THE LIABILITY.

1. As regards contracts.

An agent who contracts for a known principal, is not liable

to be himself sued on the contract into which he has avowedly

entered only as agent. Consequentl}', a partner wdio enters

into a contract on behalf of his firm, is not liable on that con-

tract except as one of the firm : in other words, the contract

is not binding on him separately, but only on him and his

co-partners jointly (a). One partner may render himself

separatel}^ liable by holding himself out as the only member of

the firm (b) ;
or by so framing the contract, as to bind himself

separately from his co-partners as well as jointly with them (c) ;

but unless there are some special circumstances of this sort,

a contract which is binding on the firm is binding on all (d)

(a) See Ex fcirte Bucldcy, 14 M. &
W. 469 ;

Be Clarke, De Gex, 153
;
Ex

parte Wilson, 3 M. D. & D. 57.

(6) Bonfield v. Smith, 12 ]\I. & W.
405

;
De Mautort v. Saunders, 1 B.

& Ad. 398.

(c) See ante, p. 179 et seq., and Ex

2Xtrte Harding, 12 Ch. D. 557 ; Hig-

gins V. Senior, 8 M. & W. 834
; Ex

ixirte Wilson, 3 M. D. & D. 57.

id) Not excluding dormant part-

ners. Beckham v. Drake, 9 M. & W.
79 ;

Brett v. Beckwith, 3 Jur. N. S.

31, M. R.
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the i^artners jointly and on none of them severallj-. There is i"^- if- cii.ip. 2.

no difference in this respect between law and equity (e) except ^^^——
that which arises from the equitable jurisdiction to rectify mis-

takes, and from the principles adox)ted by courts of equity in

administering the estates of deceased partners (/). These

principles will be investigated at a later period in Book iv.

ch. 3.

It has often been said that in equity partnership debts are Partnersliip

separate as well as joint; but this proposition is inaccurate gg^^e^afas well

and misleading. It is true that a creditor of a partnership can ^^ •J°"^*^-

obtain paj'ment of his debt out of the estate of a deceased

partner ((7) ; but the judgment which such a creditor obtains

is quite different from that which a separate creditor is entitled

to
(li) ;

and it is a mistake to say that the joint creditor of the

firm is also in equity a separate creditor of the deceased

partner (i). In Bankruptcy the joint debts of a firm are never

treated as joint and several
;
and yet in Bankruptcy' equitable

as well as legal principles are alwa3's recognised.

In Kendall v. Hamilton (k) two out of three partners were Kendall v.

sued for a partnership debt, and judgment was recovered

against them. Afterwards the plaintiffs having discovered that

the defendant Hamilton was a member of the firm, sued him

for the same debt which was still unsatisfied. But it was held

that the action could not be maintained ;
for the liability of

Hamilton was a joint liability only, and the judgment obtained

against his co-partners was a bar to another action against
Effect of judg-
ment against

him. Tins case would have presented no difficulty before the some partners,

passing of the Judicature Acts
;

but it was contended that

Hamilton's liability was in equity several as well as joint, and

that since the passing of the Judicature Acts he could be sued

(c) Kendall v. Hamilton, 4 App.
Ca. 504, and 3 C. P. D. 403.

(/) lb., where tlie whole law on

this subject will be found carefully

examined.

(g) See the next note. Hoare v.

Gontencin, 1 Bro. C. C. 27, shows

that this was not always the case.

{h) See Re Barnard, 32 Ch. D.

447 ;
Hills v. M'Rae, 9 Ha. 297 ;

Ra

Hodgson, 31 Ch. D. 177 ;
Re McCrae,

25 ib. 16, and jiost, book iv. c. 3.

(i) Except in partnership cases

the liability in equity on a joint

contract is the same as at law
;

Othc7- V. Iveson, 3 Drew. 177 ; Jones

v. Beach, 2 De G. M. & G. 886
;
Raw-

stone V. Parr, 3 Russ. 539.

{k) 4 App. Ca. 504, and 3 C. P. D.

403. This case arose after the Jiul.

Acts came into operation.
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Bk. ir. Chap. 2.

Sect. 1.

Effect of judg-
ment against

surviving

partners.

Equitable
doctrine

illustrated.

Bishop r.

Church.

Eeresford v.

Browning.

notwithstanding the judgment recovered against his co-partners.

This construction, however, was decided to be unsound, and it

did not prevail. Before the passing of the Judicature Acts the

Court of Chancery would have had no jurisdiction in such a

case as Kendall v. Hamilton, and there were no circumstances

importing equitable considerations into it.

It must not, however, be inferred from Kendall v. Hamilton

that if a creditor of a firm sues the surviving partners and

recovers judgment against them he cannot obtain payment of

his demand out of the assets of a deceased member of the firm.

The contrary is well established by a long series of cases which

are in no way afi"ected by Kendall v. Hamilton,

It has long been held that a creditor of the firm is himself

entitled to obtain payment from the estate of the deceased,

even although he may have taken as a security for his debt a

bond or covenant binding the partners jointly {l).

Thus, in Bishop v. Church (in), two partners borrowed 2000L,

for which they afterwards gave their joint bond. One of them

then died, and the other became bankrupt. A bill was filed by
the creditor for payment of the bond out of the estate of the

deceased partner ;
and it was held that his estate continued

liable notwithstanding that it was discharged at law, the bond

being joint and not joint and several. In this case, it was also

held that the bond ought to be treated as joint and several so

as to make the estate of the deceased partner liable as for a

specialty debt and not as for a simple contract debt, as would

have been the case without the bond (??).

In Beresford v. Browning (o), four partners agreed that on

the death of any of them the survivors should not be bound to

(l) See, in addition to tlie cases

cited in the next few notes, Primrose

V. Bromley, 1 Atk. 90 : Darwent v.

IValton, 2 Atk. 510
; Lane v. Wil-

liams, 2 Vern. 292
;
and see Sleech's

case, 1 Mer. 539
; Devaynes v. Noble,

2 E. & M. 495, and the cases there

commented on
; Smith v. Smith, 3

Giff. 263. The cases only relate to

mercantile partnerships, but quaere

if there is any difference in this

respect between them and other

partnerships.

(m) 2 Ves. S. 100 and 371. SM?y>
son V. Vaughan, 2 Atk. 31, is a very
similar case.

(n) The following cases are to the

same effect as Bishop v. Church, viz.,

Simpson v. Vaugltan, 2 Atk. 31 ;

Thomas v. Frazer, 3 Ves. 399 ; Burn
V. Burn, ib. 573 ; Orr v. Chase, 1

Mer. 729, Appendix.

(o) 20 Eq. 564, and 1 Ch. D. 30.
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pay out his capital at once, but should pay it by certain instal- ^k. II. Cbap. 2.

ments, as ascertained at the last preceding stock-taking. The ~—
agreement did not purport to bind the survivors jointly and

severally. But it was held that, even if they were at law bound

only jointly, they were liable in equity severally as well as

jointly ;
and that the executor of the partner first dying was

entitled to be paid the amount due to him out of the estate of

a surviving partner, who had himself died, and was not re-

stricted to suing the ultimate surviving partner.

Nor, if the creditor sues the surviving partners and obtains Effect of judg-

judgment against them, will lie be therefore precluded from

proceeding to enforce his original claim against the estate of

the deceased partner (^j). In the case here supposed the

judgment does not aifect his estate. So, if the creditor of

the firm first seeks jjayment out of the estate of a deceased

partner, he is not precluded from afterwards suing the surviving

partner (q).

The doctrine acted on in Bishop v. Cliiirch and other cases Effect of rule

of the same sort, is applied not only for the benefit of creditors
-j^j-g^ gg_

against the partners and their representatives, but also as

between competing creditors. This was settled in Barn v. Bum v. Bum.

Burn {)). In that case, partners being indebted to a large

amount, gave to their creditor a joint bond
;
one of the partners

died
;
the others afterwards became insolvent

;
and a bill was

filed by the bond creditor for payment out of the estate of the

deceased partner. Two questions then arose between the

plaintiff and the simple contract creditors of the deceased

partner, viz., first, whether the plaintiff could rank as a creditor

at all against the assets of the deceased ? and, secondl}',

whether, if he could, he should rank as a specialty or only as a

simple contract creditor ? The Court decided both questions

in favour of the plaintiff, and held that he was entitled to rank

as a specialty creditor, although the consequence was that after

satisfying his demand, little remained for payment of the other

creditors.

{f) Liverpool Borough Bank v. (q) Re Sodyson, 31 Ch. B. 117 .

Walker, 4 De (L & J. 24
;
Jacouih (/•)

3 Ves. 573, and see Simms V.

v. Harwood, 2 Ves. Sen. 2G5. Barry, there cited.

2
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Bk. II. Chap. 2,

Sect. 1.

Cases where the

equitable and

legal liabilities

are the same.

Sumner v.

Powell.

Clarice v.

Lickers.

But even in administering the estate of a deceased partner

it must not be supposed that every joint debt contracted by

the firm is payable out of his assets. It is a question of

intention on the part of the firm and on the part of those with

wliom it deals. If, therefore, partners enter into a contract

binding themselves jointly and not severally, and if such con-

tract is not a mere security for the payment of a debt, or for

the performance of a joint and several obligation, and if it

has not been made joint in form by mistake, the effect of the

contract will be in equity as in law to impose a joint obligation

and no other (s).

A leading case on this head is Sumner v. Powell (t). There

one of a firm of partners died, the firm being at the time of

his death 'liable for a breach of trust committed by one of its

members. A new partner was admitted into the firm, and a

deed was executed between the executors of the deceased

partner and the surviving partners and the new partner,

whereby, in consideration of certain pajanents by the executors

and of a release by them of all demands, the surviving partners

and the new partner covenanted jointly to indemnify the

executors from the debts and liabilities of the old firm. A
suit was afterwards instituted in respect of the breach of trust,

and the executors were ordered to make good the same out of

the assets of their testator. The executors then filed a bill to

be indemnified out of the estate of the new partner, and con-

tended that the covenant into which he had entered, though

joint in form, ought to be considered as joint and several.

But it was held otherwise, for the obligation of the new partner

to indemnify the plaintiffs existed only by virtue of his cove-

nant, and the extent of the obligation could therefore be

measured only by the words of such covenant.

Again, in Clarke v. Bickers (u), a lease was made to two

partners jointly, of lands wanted by them for ^partnership

purposes. The demise and lessees' covenants were all joint.

(s) See, in addition to the cases

noticed in the text, Richardson v.

Horton, 6 Beav. 185
;
Jones v. Beach,

2 De G. M. & G. 886
;

Other v.

Iveson, 3 Drew. 177 ; Raicstone v.

Parr, 3 Russ. 424, 539.

(0 ^ Mer. 30, affirmed on appeal,
T. & R. 423.

(h) 14 Sim. 639.
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After the death of one of the partners his executors were sued Bk. ii. Chap. 2.

Sect 1m equity ni respect of various breaches of covenant, and it —
was contended that the covenants ought to be treated as joint

and several. But it was hekl on demurrer that no equity

arose to the lessor from the fact that the lessees were co-

partners ; the lessor determined for himself how his leases

should be granted. The demurrer was consequently allowed.

The same doctrine was acted on and even carried further in Wiimerv,

Wilmer v. Currey (x). In that case three partners dissolved
^^^^^'

partnership, one of them, the plaintiff, retiring. By a deed

made between the three partners, the plaintiff assigned all

his share and interest to the other two, and they jointly cove-

nanted to pa}' the debts of the firm, and to indemnify the

plaintiff therefrom, and to pay the plaintiff certain sums of

money. One of the two continuing partners having died, and

the covenants not having been performed, the plaintiff filed his

bill against the surviving partner and the executors of the

deceased partner in order to obtain the sums remaining due to

him, and to have the unliquidated partnership debts paid.

But it was held on demurrer that the plaintiff had no equity

against the estate of the deceased partner ; for although that

Ijartner icas, irrespectively of the deed, liable to contribute

toivards payment of the partnership debts, that was different

from the obligation which arose by virtue of the covenant of

which the plaintiff sought the benefit. It is, however, difficult

to reconcile this case with Beresford v. Broivning (y).

A creditor who alleges that A., B., and C. are his debtors Joint liability

can, it is apprehended, prove his case by showing that one of
j^qj^jj^^ q^^.^

them contracted on behalf of all three, and that the other two

are estopped from denying his authority to do so. Cases in

which persons have been held jointl}^ liable on this principle

are to be found in the books (z). The case of Scarf v. Scarf v. Jardine.

Jardine {a), which seems at first sight to throw some doubt on

this doctrine, is reall3'not opposed to it. In that case S. & R.

carried on business in partnership under the name of E. & Co.

(x) 2 De G. & Sm. 347. (2) TFaurjh v. Carver, 1 H. Bl.

(7/)
The Court of Appeal, however, 235, and other cases of holding out,

thought the two might be distin- ante, p. 40 et sef.

guished. See 1 Ch. D. 30. (a) 7 App. Ca. 345.
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Bk. II. Cliap. 2. s. retired. E. continued the business in the old name, and took
Sect. 1.

another person into partnership with him. J. was a customer

of the ohl firm
;
he had no notice of S.'s retirement, and he

continued to deal with and became a creditor of the new firm.

J. then was made acquainted with the fact that S. had re-

tired
;
but J. nevertheless sued the new firm for their debt to

him, and on their bankruptcy he proved against their estate.

He then sought to recover the same debt against S.; but it

was decided that S. was not liable. It was held that J. had

the option of suing the new firm or S., but that J. could not

sue the new firm and S. jointly ;
and that having elected to

sue the new firm, lie could not afterwards sue S., who was not

in fact a member of it. The importance of this case turns on

the grounds on which it was held that J. could not have sued

S. jointly with the members of the new firm. The reason why
he could not have done so was that J. did not in fact contract

with the new firm upon the fiiitli that S. Avas a member of it{h).

If it had been proved that J. had so contracted he could, it is

apprehended, have sued S. and the other members of the new

firm, and have proved S. to have been a partner by estoppel.

2. As regards torts and frauds.

Torts create For torts imputable to a firm all the partners are liable

iXuuel'''''''^^J^i"^^y
and severally (f?). To this general rule an exception

occurs where an action ex delicto is brought against several

persons in respect of their ownership in land, for then they are

liable jointly, and not jointly and severally (e).

DistinctioQ Although for general purposes it may be convenient to dis-
bctween torts • ^^ j j iri i-i- • -,-,•
and breaches of tribute acts and lorbearances winch give rise to obligations
contract. under the heads breach of contract and tort, it would not be

difficult to show the impossibility of always distinguishing

between the two (/). And yet if a breach of a contract binding

(b) See 7 App. Ca. 350, 2}('r Lord Com. Dig. Abatement, F. 8.

Selborne, and 357-8, j9er Lord Black- (c) See 1 Wms. Saund. 291/,
burn. and g.

^fZ)
Mitchell v. Tarbutt, 5 T. K. (/) See Pollock on Torts, ch. 13.

649; 1 Wms. Samid. 291/, and(/;
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on the firm imposes a joint liabilit}' only on its living members ^^- H- Chap. 2.

(as to which see ante, pp. 192, 193), whilst a tort imputable to
^"^ ' "

the firm imposes a joint and several liabilitj', the importance of

being able accurately to distinguish between a breach of con-

tract and a tort becomes apparent. The difficulty, however,

of doing so is increased by the doctrine that there are cases in

which the same breach of an obligation may be regarded from

two different points of view; and may at the option of the

person injured, be made the foundation either of an action

ex contractu or of an action ex delicto (g). Supj)ose, for example,

that property is entrusted to a firm of bankers for the purpose
of sale and investment, and that some member of the banking

firm misapplies the property so entrusted. This breach of

duty is a breach of the contract which was tacitly, if not ex-

pressly, entered into by the bankers when they received the

propert}'. But the misapplication of the property is a wrong

independently of any contract
; amounting in effect to a con-

version or destruction of that which belonged to the customer.

In equit}' the misapplication of the money is a breach of trust Breaches of trust

and imposes a joint and several liability on all the partners ; ^^y^^^\ Uabili^"'^

on the ground that each partner is bound to see to the *i^^-

proper application of what is entrusted to the firm {Jt). In

such cases as these, the several liability of each partner

to the creditors of the firm is not affected b}' the circum-

stance that the act imposing such liability was done b}' one

only of the members of the firm without the knowledge or

consent and in fraud of the others. If the act in question

imposes a liability which upon the principles of agency can

be imputed to the firm, each member thereof is in equity

severally liable for such act, just as much as if there had

been no fraud in the case (?) ;
and it is well established in

equity that a breach of trust which is imputable to several

(g) See on this subject, Brown v. Soc, 35 Ch. D. 502
; Exparte Adam-

Boorman, 11 CI. & Fin. 1, and the son, 8 Ch. D. 807; and ante, p. 161,

cases there referred to. See, also, note (/).

Bryant v. Herbert, 3 C. P. D. 389 ; (i) See Ex parte Adamson, 8 Ch.

Fleming v. Manchester, Sheffield, and D. 807 ; Vulliamtj v. Noble, 3 Mer.

Lincolnshire Rail. Co., 4 Q. B. D. 81. 619 ; Clayton's case, 1 Mer. 576
;

Qi) See Re Oxford Benefit Building Wardens case, ib. 624.
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Bk. II. Chap. 2.
persons, imposes upon tbem a liability which is both joint

and several iji).

The effect of the Judicature Acts on this subject has not

yet been judicially determined
;
but probably breaches of con-

tract which are also breaches of trust will be held to impose

several as well as joint liabilities both at law and in equit3\

Ex parte In Ex parte Adamson (I) a partnership debt contracted by fraud

Avas held to be joint and several, and to be proveable in Bank-

ruptc}' against the joint estate of the firm or against the sepa-

rate estates of its members at the option of the creditor.

SECTION II.—EXTENT OF LIABILITY.

Extent of part- By the common law of this country, every member of an

common la\vf' ordinary partnersliip is liable to the utmost farthing of his

property for the debts and engagements of the firm. The law,

ignoring the firm as anything distinct from the persons com-

posing it, treats the debts and engagements of the firm as the

debts and engagements of the partners, and holds each partner

liable for them accordingly. Moreover, if judgment is obtained

against the firm for a debt owing by it, the judgment creditor

is under no obligation to levy execution against the property of

the firm before having recourse to the separate property of the

partners ;
nor is he under any obligation to levy execution

against all the partners rateablj' ; but he may select any one or

more of them and levy execution upon him or them until the

judgment is satisfied, leaving all questions of contribution to

be settled afterwards between the partners themselves (m).

(k) Re National Funds Assur. Co., Lreaclies of trust.

10 Oil. D. 118. See, also, the cases {I) 8 Ch. D. 807, :per James and
in the last two notes, and Dcvaynes Baggallay, L.JJ., Lord Bramwell
V. Noble, Sleech's case, 1 Mer. 563

; dissenting. See, as to breaches of

Baring's case, ib. 614
; Brydges v. trust. Ex parte Sheppard, 19 Q. B.

Branfill, 12 Sim. 369
; IVilson v. 1). 84

;
and ante, note {h).

Moore, 1 M. & K. 127 and 337. (m) See per Ue Grey, C. J., in

Compare, however, Parker v. Mc- Abbott v. Smith, 2 Wm. Blacks. 949,

Kennn, 10 Ch. 123, and Vyse v. and IVooley v. Kelley, 1 B. & C. 68 ;

Foster, L. R. 7 H. L. 318, as to Com. Dig. Execution, H. See fur-

liability for profits arising from ther on this subject, infra, ch. 3, § 3.
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Various attempts have been made from time to time to form E^- H- Chap. 2.

Sect 3

partnerships without exposing their members to ruin in the '—-

event of loss. But the only effectual method of accomplishing limiTlLbiiity.

this object is to stipulate Avith each creditor that he shall only

be paid out of the funds of the partnership, and that he shall

not be entitled to require the individual partners to pay more

than a certain amount of those funds. Such stipulations, how-

ever, are never made in practice except where the partners are

numerous ;
and in modern times they are practically confined

to Insurance and other companies formed before the passing

of the Companies Act, 1862. The cases on this subject will

be found collected in the volume relating to companies (n).

The statute under which a person may share profits without

incurring the liability of a partner has been already alluded

to (0).

SECTION III.—DURATION OF LIABILITY.

In a preceding chapter it was shown that every member of

an ordinar}^ partnership is the general agent of the firm for the

purpose of carrying on its business in the ordinary yv^y. In

the present section it is proposed to ascertain the duration of

such agency, or in other words, when it begins and when it

ends. The mode whereby a partner becomes discharged from

liabilities incurred by him wall then be considered, and thus

the liabilities of incoming and outgoing partners to creditors

will be determined.

1. Commencement or Liability.

The doctrine that each partner has implied authority to do Commencement

whatever is necessar}^ to carry on the partnership business in

the usual way, is based upon the ground that the ordinary

business of a firm cannot be carried on either to the advantage

(n) Tlie leading cases on this sub- 4 K. & J. 517 ;
Ee Athenceum Soc,

ject are Halhet v. Merchant Traders^ Johns. 80, and 3 De G. & J. 660.

Loan Assoc, 13 Q. B. 960 ;
Hassdl (0) 28 & 29 Vict. c. 86, ante,

V. Same, 4 Ex. 525 ;
Hallett v. book i., ch. 1, § 2.

Doiodall, 18 Q. B. 2
J
Durham's case,
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Ek. II. Chap. 2. of its members or with safety to the public, unless such a doc-

trine is recognised. The existence of a partnershij) is, there-

fore, evidently presupposed ; and although persons negotiating

for a jiartnership, or about to become partners, may be the

agents of each other before the partnership commences, such

agency, if relied on, must be established in the ordinarj' wa}',

and is not to be inferred from the mere fact that the persons

in question were engaged in the attainment of some common

end, or that they have subsequently become partners. This is

shown by the cases already referred to, when the difference

between partnerships and inchoate partnerships was being

discussed. Almost all those cases, in fact, arose in conse-

quence of attempts made to fasten liability on the defendants,

by reason of some act done by other persons, alleged to be

their partners ;
and each of those cases in which the plaintiff

failed is an authority for the proposition that so long as there

is no partnership there is no implied authority similar to that

Liability of part- which exists after a partnership is formed (jj). But, although
ncrs wlio defer

the execution of this is undoubted law, still if persons agree to become partners
^ '*^ ^^'

as from a future day, upon terms to be embodied in a deed to

be executed on that da}-, and the deed is not then executed,

but they nevertheless commence their business as partners,

they will all be liable for the acts of each, whether those acts

occurred before or after the execution of the deed (q). For

the question in such a case is not. When was the deed exe-

cuted ? but rather this. When did the partners commence to

carry on business as such ? The agenc}'^ begins from that

time, whether they choose to execute any partnership deed

or not.

Where there is an agreement for a partnershij), and there is

nothing to lead to the conclusion that the partnership was

intended to commence at any other time, it will be held to

commence from the date of the agreement (r).

Firm not liable The agency of each partner commencing with the i)artner-

ner does before ship, and not before, it follows that the firm is not liable for

he joins it.

(p) See the cases, ante, pp. Id ct (q) Battley v. Lewis, 1 Man. & Gr.

seq., and 43 et seq. ; and especially 155.

Edmundson v. Thompson, 2 Fos. & (r) See Williams v. Jones, 5 B. &
Fin. 564, Gahricl v. Evill, 9 M. & C. 108.

W. 297.
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what ma}' be done by any partner before he becomes a member Bk. ii. chap. 2.

thereof. So that if several persons agree to become partners,

and to contribute each a certain quantity of money or goods
for the joint benefit of all, each one is solely responsible to

those who may have supplied him with the money or goods

agreed to be contributed by him (s) ; and the fact that the

money or goods so supplied have been brought in by him as

agreed, will not render the firm liable (t).

Upon this principle, apparently, it was held in Wilson v. Wilson v. White-

IVIiitchead^u), that the author and publisher of a work were
^^^*^'

not liable for the paper supplied for it
; the paper having been

ordered by and supplied to the printer, who was to share the

jirofits of the work. The agreement between the parties was

that one should be the publisher, and make and receive general

payments ; that another should be editor
;
and that the third

should print and find the paper for the work, charging it, how-

ever, to the account of the three at cost price. The profits

were to be equally divided amongst the three. It was, there-

fore, urged that all were liable for the paper supplied : but it

was held that they were not ; for the printer was not authorised

to buy the paper except on his own account, and when he had

bought it he might have used it for some other book. The

case was likened to that of coach proprietors, where each

horses the coach for one or more stages, and each agrees to

bring into the concern the work and labour of his horses, and

none of the others has any interest in them, though all share

the profits (,r).

The propriety of the decision in this case has been Observations on
4- 111 a f*1SP

doubted (y), and it is not easil}'' reconcilable Avith a similar

case decided at Nisi Prius (z). But the writer submits that

upon princiijle Wilson v. Whitehead is perfectly correct
;
for

(s) See Greenslade v. Dourer, T B. this case, in Kilshaiv v. Jules, 3 B.

& C. 635 ; Dickinson v. Valpij, 10 & Sni. 847.

B. & C. 141-2 ;
Fisher v. Taijler, 2 (x) Barton v. Hanson, 2 Taunt.

Hare, 229, 230
;
and the cases in 49, which shows that in sucli a case

the next note. each is alone liable for hay, &c.,

(t) Heap V. Dohson, 1.5 C. B. N. sujiplied to his own horses.

S. 460
;
Smith v. Craven, 1 Cr. & J. (y) See per Wightman, J., in 3

500. Best & Sm. 871,

(u) 10 M. & W. 503. See the (z) Gardiner v. Childs, 8 Car. & P.

observations of Wightman, J., on 345.
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Bk. II. Chap. 2. the publisher had no real authority to buy the paper on the

• ^^^^-^ author's credit, and no authority so to do ought to be implied

in favour of a person who knew nothing of the author or of

any partnership or quasi-partnership existing between liim and

the publisher (a) .

Saville r. Robert- The two well-known cases of Sarille v. Robertson (h) and

^DuSorth'*^ GoutJnvaite v. Duckworth (c), farther illustrate the principle

now in question. These cases closely resemble each other in

many respects : for in each there was an agreement for a

joint adventure in goods ;
in each an attempt was made to

compel a person who did not order the goods to pay for them,

on the grounds that he was in partnership with the person who

did order them, and that they were supplied and used for the

joint adventure ; and in each the defence was that the goods

were ordered before any partnership commenced, so that the

defendant was not liable for the purchase made by his co-

partner. In Saville v. Robertson the defence was proved and

prevailed, whilst in Gouthwaite v. Duckworth the defendant

was compelled to pay. In order to explain the apparent

conflict between the two cases, it is necessary to state shortly

the material facts in each.

Saville r. Robert- In Saville Y. Robertson (d), several persons agreed to share

the profit and loss of an adventure in goods, of a kind to be

fixed by a majority; but no one was to have any share or

proportion in the adventure except to the amount of the

goods ordered and shipped by himself; and no adventurer

was to be answerable for anything ordered or shipped by any

co-adventurer. One of the adventurers having ordered goods

and not paid for them, it was contended that his co-adventurers

were liable for them, on the ground that he and they were

partners. But the Court held that no partnership commenced

until the goods were on board
;
each partner was to bring in

his share only, and his co-partners were not liable to persons

who supplied him with the means which enabled him to bring

in such share.

(a) See Kilshaw v. Jules, 3 Best {(I)
4 T. K. 720. See, also, Hut-

& Sm. 847, and ante, p. 31. ton v. Bullock, L. R. 8 Q. B. 331,

(6) 4 T. E. 720. and 9 ib. 572
;
Kilshaw v. Jtikcs, 3

(c) 12 East, 421. Best & Sm. 847.

son.
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In Goutlacaite v. Dnckworthie), Browne and Powell, who Bk. II. Chap. 2,

Sect 3.

were in partnership, were indebted to Duckworth, and it was

agreed that all three should join in an adventure in the pur- Duck^^rth.

chase and sale of goods ;
that the goods should be bought,

paid for, and shipped by Browne and Powell, and that the

proceeds of the sale should be remitted to Duckworth, who

should deduct thereout the amount of his debt, and then share

the profit of the adventure with Browne and Powell. It was

also agreed that in the event of a loss Duckworth should

share it. In consequence of this agreement, Browne bought

goods for the adventure on credit, and it was held that all the

three, viz., Browne, Powell, and Duckworth, were liable to pay

for them
;

for the goods w^ere bought, in pursuance of the

agreement for the adventure, and although it was never intended

that Duckworth should pay for the goods, 3'et it was thought

that the adventure commenced with the x^urchase of the goods,

and that Duckworth was therefore liable.

There is considerable difficulty in supporting this decision. Observations on

if rested on the ground of partnership and imjilied agency Duckworth.

resulting therefrom
;
for it is not easy to see how an}'^ partner-

ship existed prior to the purchase of the goods. But if rested

on the ground of agency independently of partnership, there is

not the same difficulty. For although the goods were to be

paid for by Browne and Powell, that might be regarded as

nothing more than a stipulation to take effect as between them

and Duckworth ;
it did not necessarily exclude the inference

that as Browne and Powell were to buy for the adventure,

they were at liberty to procure the goods on the credit of all

concerned (/).

As the firm is not liable for what is done by its members LiahiUty of in-

„ , , . , ^ , , , coming partner.
before the j)artnership between them commences, so upon the

very same principle a person who is admitted as a jjartner into y
an existing firm does not by his entry become liable to the

creditors of the firm for anything done before he became a

partner. Each partner is, it is true, the agent of the firm
;

(e) 12 East, 421
;
Kilshaw v. Juhes, See ante, p. 31.

3 B. & Sm. 847, was certainly very (/) See Fouhj/ v. Hwifer, 4 Taunt,

like this case, but was decided in ac- 582, tlie judgment of Uibbs, J.

cordance witli Saville y. Eohertson.
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Sect. 3.

Young f.

Hunter,

Ex parte
Jackson.

Application of

principle to

promoters of

companies.

Beale v, Mouls.

•

but, as before pointed out, the firm is not distinguishable from
- the persons from time to time comj)osing it

; and when a new

member is admitted he becomes one of the firm for the future,

but not as from the past, and his present connection with the

firm is no evidence that he ever expressly or impliedly autho-

rised what may have been done prior to his admission. It

may perhaps be said that his entry amounts to a ratification

by him of what his now partners may have done before he

joined them (g). But it must be borne in mind that no person
can be rendered liable for the act of another on the ground
that he has ratified, confirmed, or adopted it, unless, at the

time the act was done, it was done on his behalf (/i). There-

fore, in Young v. Hunter (i), where Hunter & Co. had ordered

goods of the plaintiff for sale in the Baltic, and afterwards it

was agreed between Hunter & Co. and Hoff"ham & Co. that

the latter should join in the adventure, and share the profit

and loss, it was held to be clear that Hofi'ham & Co. were not

liable to the plaintiff to pay for the goods.

So in Ex imrte Jackson (j), a person who was indebted by
bond for money borrowed to carry on a trade, took two other

persons ostensibly into partnership. After two years a joint

commission of bankruptcy issued against the three; and it was

held that the bond debt was not i^rovable as a partnership

debt against the joint estate, but remained what it was origi-

nall}', the separate debt of the obligor.

Again, in Bcale v. Mouls (k), the members of a provisional

committee of a company entered into a special agreement with

the plaintiff for the manufacture of a steam carriage. After-

wards, but before the contract was completed, the defendant

Mouls became a member of the committee, and interested

himself in the completion of the carriage. Several alterations

and payments on account were also made whilst he was a

member, and with his knowledge. The carriage was completed,
but the committee then refused to take it or to j)ay for it. In

(g) See Horsley v. Bell, 1 Bro. C.

C. 101, note, per Gould, J.

(h) JVilson v. Tumman, 6 Man. &
Gr. 236.

(i) 4 Taunt. 582.

ij) 1 Ves. J, 131.

{k) 10 Q. B. 976. See, too, Brem-

iier V. Chamherlai/ne, 2 Car. & Kir.

569
; Kcrriikje v. Hesse, 9 C, & P.

200.
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an action brought against Mouls and the other members of the ^k. Ii. Cbap. 2.

committee, it was held that Mouls was not liable. He was not ^—'——
liable on the special contract, for he was no party thereto, by
himself or any agent ; and he could not be made liable on any

implied contract, for the existence of a special agreement ex-

cluded any implied contract relative to the same subject matter.

It follows from the principles on which this case was determined,

that if the carriage had been accepted by the committee, Mouls

would not have been liable to pay for it. The delivery and

acceptance in such a case would have been in pursuance of

the contract, to which ex Inipothcsi he was no party ; and no

liability could attach to him by virtue of any implied contract

to pay that which became payable by virtue of an express

contract made with other people. It has, indeed, been

expressly decided, that if several members of a committee

order goods, and then a new member joins the committee,

he is not liable to pay for the goods, though they are delivered

after he joined it (l).

Cases, however, of this kind must not be confounded with New contract,

those in which a new though tacit contract is made after the ^^^^

introduction of a new partner. Dyke v. Brewer {m) illustrates Dyke v. Brewer,

the distinction alluded to. In that case the plaintiff agreed

with A. to supply him with bricks at so much per thousand,

and the plaintiff began to supply them accordingly. B. then

entered into partnership with A., and the plaintiff con-

tinued to supply bricks as before. It was held that both A.

and B. were liable to paj-, at the rate agreed upon, for the

bricks supplied to both after the partnership commenced. The

ground of this decision was, that as A. had not ordered any

definite number of bricks, each delivery and acceptance raised

a new tacit promise to pay on the old terms
; although if all

the bricks delivered had been ordered by A. in the first

instance, he alone would have been liable to pay for them {n).

(I)
Newton v. Belcher, 12 Q. B. committee.

921 ;
Whitehead v. Barron, 2 Moo. (m) 2 Car. & Kir. 828.

& Rob. 248. In Beech v. Eijre, 5 (n) Helsby v. Mears, 5 B. & C. 504

Man. & Gr. 415, the goods were is another case turning on the same

both ordered and supplied at a time principle as is explained by Lord

wlien there was evidence to show Denman in Beale v. Mouls, 10 Q. B.

that the defendant was one of the 976,
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Incoming pai'tner

taking debts on
himself.

Evidence of

agreement to

do so.

/

Ex parte
Whitmore.

If an incoming partner chooses to make himself liable for

the debts incurred b}" the firm prior to his admission therein,

there is nothing to prevent his so doing. But it must be borne

in mind, that even if an incoming partner agrees with his co-

partners that the debts of the old shall be taken by the new

firm, this, although valid and binding between the partners is,

as regards strangers, res inter alios acta, and does not confer

upon them any right to fix the old debts on the new partner (o).

In order to render an incoming partner liable to the creditors

of the old firm, there must be some agreement, express or tacit,

to that effect entered into between him and the creditors, and

founded on some sufficient consideration. If there be any such

agreement, the incoming partner will be bound by it, but his

liabilities in respect of the old debts Avill attach by virtue of

the new agreement, and not bj- reason of his having become

a partner.

An agreement by an incoming partner to make himself liable

to creditors for debts owing to them before he joined the firm,

may be, and in practice generally is, established by indirect

evidence. The Courts, it has been said, lean in favour of

such an agreement, and are ready to infer it from slight

circumstances (p) ;
and they seem formerly to have inferred

it whenever the incoming partner agreed with the other

partners to treat such debts as those of the new firm (q).

But this certainly is not enough, for the agreement to be

proved is an agreement with the creditor
;
and of such an

agreement an arrangement between the partners is of itself no

evidence (/•)•

As an instance where an incoming partner made himself

liable for debts contracted b}' the firm before he joined it,

reference may be made to Ex pavte Whitmore (s). In that

{o) See per Parke, J., in Vere v.

Ashhy, 10 B. & C. 298
;
Ex 'parte

Peek, 6 Ves. 602 ;
Ex parte Wil-

liams, Buck, 13.

{p) Ex parte JacJcson, 1 Ves. J.

131 ;
Ex parte Peek, 6 Ves. 602.

See, also, Bolfe v. Floiver, L. E. 1

P. C. 27.

{q) See Cooke's Bank. Law, 531

(Sth ed.), citing Ex parte Bingham
and Re Staples ; Ex parte Cloives, 2

Bro. C. C. 595.

{r) Ex parte Peele, 6 Ves, 602
;

Ex parte Parker, 2 M. D. & D. 511.

See, also, Ex piarte Freeman, Buck,
471

;
Ex parte Fry, 1 Gl. & J. 96

;

Ex parte Williams, Buck, 13.

(s) 3 Deac. 365. See, also, Eolfe
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case Warwick and Clagett became partners. Warwick, who Ek. ii. Chap. 2.

had had dealings with merchants in America, informed them !^^ll__

that he had taken Clagett into partnersliii?, and requested
them to make up their accounts, and transfer any balance

due to or from him (Warwick) to the new firm. These instruc-

tions were repeated and confirmed by Warwick and Clagett,

and were acted on. A debt owing from Warwick was placed

to the debit of the new firm, and a bill was drawn on the firm

for the amount of the debt and was accepted, but was dis-

honoured. On the bankruptcy of the firm it was held, that

the debt in question had become the joint debt of Warwick

and Clagett ; and not only so, but that the joint liability of

the two had been accepted in lieu of the sole liability of

Warwick.

Before leaving this subject, it may be as well to observe Biiia by old

that, as an incoming partner does not, by the fact of entering deblra 'fraud on

the firm, take upon himself the then existing liabilities thereof,
^'^'^ partner.

if after he has joined the firm his co-partners give a bill or

note in their and his name for a debt contracted by them

alone, this is primd facie a fraud upon him, and consequently

he will not be liable to a holder with notice (t). For similar

reasons, an incoming partner will not, it is apprehended, be

liable to pay a debt contracted before he became a partner,

merely because his co-partner has afterwards stated an account Account stated

with the creditor, and thereby admitted that the debt in ques- oidTebi

tion is due from the firm («). But, as will be seen hereafter,

an incoming partner, unless he takes care, may find himself

liable to pay the balance of an open running account com- 1

mencing before he joined the firm and continued afterwards, i

although payments have been made since he joined the firm '

sufficient to liquidate that part of the account for which he is

directly responsible {a-}.

v. Flower, L. R. 1 P. C. 27, wliicli and Lemere v. Elliotf, 6 H. & N.

was a stronger case. 656.

(t) See Shirreff v. TVilks, 1 East, (x) See Beetle v. CacUich, 2 H. &

48 ante p. 173. N. 326, and Hcott v. Becde, 6 Jur.

{u) See as to accounts stated, N. S. 559, noticed infra, under the

French v. Frencli, 2 Man. & Gr, 644, liead of Appropriation of Payments.
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2. Termination of Liability.

Bk. II. Chap. 2. Before exnmining the circumstiinces wliicli put an end to a

^"^*' ^-

partner's HaLility to creditors of the firm, it is necessary to

When a part-
^|j..^^^. attention to the distinction between a partner's liability

ner s liability
*

ends. for ^vhat may be done after his co-partners have ceased to be

his agents, and his liability for what may liave been done

wliilst their agency continued. It is obvious that there may
be many circumstances which have no eflect upon a liability i

already accrued, but which, nevertheless, may prevent any

liability for what is not yet done from arising ;
and in order to

determine witli accuracy tlie events which put an end to a

partner's liability to creditors, it is necessary to distinguish

his liability for the future from his liability for the past.

A. Termination ofliahHiin as to future acts.

A partner's 'j"]j,j agency of each partner in an ordinary firm, and his
agency ends by

o ^ j. ^

notice. consequent power to bind the firm, i.e., himself and liis co-

partners, may be determined by notice at any time during the

continuance of the partnership (y) ;
for his power to act for

the firm is not a ]-ight attaching to hiiu as partner iiide-

l)endently of the will of his co-partners, and although any

stipulations amongst the partners themselves will not aflect

non-partners who have not notice of them, yet if any person

has notice that one member of the firm is not authorised to act

for it, that person camiot hold the firm liable for anything

done in the teeth of such notice (s).

"With one or two exceptions, which will bo mentioned

presently, the agency of each partner and his consequent

power to bind Ids co-partners, can only be effectually deter-

mined by giving notice of its revocation. The authority

imputed to each partner must continue until some event

happens to put an end to il, and this event ought to be as

generally known as that which conferred the authority upon

()/) See Vice v. Flcmiwj, 1 Y. ."v: .1. East, 2G4.

227
;

IViltis v. Dyson, 1 Stark. 1G4
; (~) This subject lias been ah'cady

liooth V. Quin, 7 Price, 193 ; Galwaij discussed, see ante, p. 170 et aeq.

v. Mathar, 1 Camp. 402, and 10
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him. The same reason which leads to tlie imputation of the E^'- n. Chap. 2.

power to act for the firm at all, demands that such power shall
^'^

be imputed so long as it can be exercised and is not known to

have been determined a).

To this principle there are exceptions which, may be con-

veniently disposed of before the principle itself and its applica^

tion are iliscussed.

1. When a partner dies. Notice of death is not requisite to Effect of death.

prevent liability from attaching to the estate of a deceased

partner, in respect of what may be done by his co-pai-tners (y
alter his decease [h). For, by the law of England, the authority

oi an agent is determined by the death of his principal, whether

the fact of death is known or not (c).

The death of one pai-tner does not, however, determine an

authority given by the finn through him before his death ;

and consequently, if after his death such an authority is acted

on, the surviving partners will be hable for it. In Usher \. Jjiher v.

Dauncey {d), bills were di-awn and endorsed in blank by a
^^^^^^'

partner in the name of the fiim, and were given by him to a

clerk to be filled up and negotiated as occasion might require.

The partner in question died, and after his death, and after the

name of the firm had been altered, one of the bUls was filled

up and negotiated. Lord EUenborough held that the bill was

binding on the sm-viving partners, considering that the power

to fill up the bill emanated from the partnership and not from

tlie individual partner who had died.

Moreover, it does not follow that because a creditor has no Contribatioa

remedy against the estate of a deceased partner in respect of

debts contracted by his co-partners since his death, his estate L^

is not liable to contribute to such debts at the suit of the

(ti) As to the liAbility of an out- Broicn v. Gordoriy 16 Bear. 302, as

going poi'tner for tlie acts of liis late to the power of surviving partners

partners and a new partner, see Scarf who are the executors of the deceased

V. Jardint!, 7 App. Ca. 345, noticed partner, to bind his estate.

ante, pp. 46 and 197. (f) See Blades v. Free, 9 B. & C.

(l) revaipies v. Xobk, Hoidton's 167 ; Smout v. Jlbery, 10 M. & W. 1 ;

cuie^ 1 Mer. 616 ; Johnei ea^, ib. Camjoanarl v. Trocdburn, 15 C. B.

619 ; Brke's ease, ib. 620 ; JFeMer 400.

V. Webster, 3 Swanst. 490. See (d) 4 Camp. 97.

Vulliamy t. Xoble. 3 Mer. 614 ;

P2
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Eifect of

bankruptcy.

v/

Bk. II. Chap. 2. surviving partners. That is a different matter altogether, and
Sect. 3. .

'—
depends on the agreement into which he entered with his

co-j)artners, as will he seen hereafter when the subject of

dissolution is under consideration {e).

2. When a firm becomes bankrupt, the authority of each

member to act for the firm at once determines. If one partner

only becomes bankrupt, his authority is at an end, and his

estate cannot be made liable for the subsequent acts of his

solvent co-partners. At the same time, if notwithstanding the

bankruptcy of one partner the others hold themselves out as

still in partnership with him, they will be liable for his acts, as

if he and they were partners ( /') ;
and although the estate of a

bankrupt partner does not incur liability for the acts of the

other partners done since the bankruptc}", yet the solvent

partners have power to bring the partnership transactions to an

end, and to dispose of the partnership property'. This subject

will be examined hereafter in the chapter on Bankruptc}'^, to

which the reader is therefore referred (g).

3. Another apparent but not real exception to the rule, is

that if a dormant partner {i.e., one not known to be a partner) (li)

retires, the authorit}^ of his late partners to bind him ceases on

his retirement, although no notice of it be given. But this is

because he never was known to be a partner at all, and the

reason for the general rule has therefore no application to his

ease. The following decisions illustrate this exception : In

Carter v. Whalley (i), the defendant Saunders was a partner

in the " Plas Macloc Colliery Co.," but there was nothing to

show that the plaintiff or the public ever knew that such was

the case. Saunders withdrew from the company, but no notice

of his withdrawal Avas given either to the plaintiff or to the

public. After his withdrawal, the company became indebted to

Effect of retire-

ment of dormant

partner.

Carter v.

Whalley.

(e) For instances where the estate

of a deceased shareholder has been

held liable to contribute to debts in-

curred since his decease, see BaircVs

case, 5 Ch. 725 ; Blakelei/s Executor^s

case, 3 Mc. & G. 728 ; Hamer's Devi-

sees" case, 2 De G. M. & G. 366.

(/) See Laoj v. TFoolcott, 2 Dowl.

& Hj. 458.

(g) See Fox v. Hanhury, Cowp.
445

; Morgan v. MargvAs, 9 Ex.

145.

{li)
A dormant partner known to

a few persons to be a partner is not

dormant as to them
;
see the cases

cited infra, note (r).

(t) 1 B. & Ad. II,
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the pkintifF, and it was held that Saunders was not liable for Bk. ii. ciiap. 2.

Sect. 3.

the debt
;
because the name of the company gave no informa '—

tion as to the parties composing it, and Saunders himself was

not known either to the plaintiff or to the public to have

belonged to the compan}'^ before he withdrew.

In Heath v. Sansoni {k), the defendants Sansom and Evans Heath v.

carried on business as partners under the style of Phili}) Sansom
'"^^°™'

(& Co., but Evans was not known to be a partner. They
dissolved partnership by mutual agreement, but did not notify

the fact. After the dissolution, Sansom gave the plaintiff a

promissory note on which he sued Sansom and Evans. The

Court decided that Evans was not liable, for when his right to

share profits ceased, he could not be held responsible for the

subsequent acts of his co-partner, imless he authorised those

acts or held himself out as still connected with him, and he

had done neither (l).

AVith the three exceptions which have been noticed, the Effect of hmacy.

general proposition above stated holds good. Thus, if a

partner becomes lunatic, and his lunacy is not apparent or

made known, his power to bind the firm and his liability for

the acts of his co-partners (m) will remain unaffected.

So, if a partnership is dissolved, or one of the known mem- Effect of dissolu-.„ in 'iiTi' • *i°^ °'^ which no
bers retires irom the firm, until the dissolution or retirement notice is given,

is dul}^ notified, the power of each to bind the rest remains in

full force, although as between the partners themselves a

dissolution or a retirement is a revocation of the authority of

each to act for the others (u). Thus, if a known partner

(/.•)
4 B. & Ad. 172.

(l) See, too, Evans v. Drummond,
4 Esp. 89. This doctrine seems not

to apply to Scotland, see Hay v.

Mair, 3 Ross, L. C. on Com. Law,
639. The case of the JFestern Bank

of Scotland v. Necdell, 1 Fos. & Fin.

461, seems at first sight opposed to

the authorities in the text, but it is

conceived that in that case there

must have been evidence to show

that the defendant was known to

the plaintiffs to Ixave been a partner

before he retired.

()n) See Molton v. Camroux, 2 Ex.

487, and 4 ib. 17 ;
and Baxter v.

The Earl of Portsmouth, 5 B. & C.

170, and the cases cited jyost, bk. iv.

c. 1, § 2, to show that the lunacy of

one partner does not dissolve the firm.

See further on this subject. Story
on Agency, § 481, and note there.

See, also, Drew v. Nunn, 4 Q. B. D.

661.

(n) See Mulford v. Griffin, 1 Fos. &
Fin. 145

;
Faldo v. Gh'iffin, ib. 147,

and the cases in the next note.
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Bk. II. Chap. 2.

Sect. 3.

Torts after

dissolution.

Case of dormant

partner.

Importance
of notifying

dissolution.

Each partner
has a right

to notify it.

retires, and no notice is given, lie will be liable to be sued

in respect of a promissory note made since his retirement bj''

his late partner, even though the plaintiff had no dealings

Avith the firm before the making of the note (o). And in

determining which was first in point of time, viz., notice of the

dissolution or the making of the note, effect must be given

to the presumption that the instrument was made and issued

on the day it bore date, unless some reason to the contrary

can be shown (j)).

A partner who retires and does not give sufficient notice,

exposes himself to the risk of being sued for torts committed

subsequentlj' to his retirement b}^ his late co-partners or their

agents ;
and in the absence of proof of the true state of things

he would be held liable for them (q).

Moreover, if a dormant partner is known to certain indi-

viduals to have been a partner, he is as to them no longer in

the situation of a dormant partner, and must therefore give

them notice of his retirement if he would free himself from

liability in respect of the future transactions between them and

his late partners (r).

It is obvious therefore, that on the dissolution of a firm or

the retirement of a partner, it is of the greatest importance

to notify the fact
;
and each partner has a right to notify it. If

his co-partners prevent him from exercising that right, they

will be compelled to do what may be necessarj^ to enable notice

to be given, e.g., to sign advertisements for publication in the

" Gazette "(s).

(o) See Parkin V. Carruthers, 3

Esp. 248; Williams v. Keats, 2

Stark. 290 ;
Broivn v. Leonard, 2

Cliitty, 120 ;
Dolman v. Orchard, 2

C. & P. 104, in which three last

cases, however, there was a continual

holding out. See, as to ordering

such a bill to be delivered up. Byan

V. Mackmath, 3 Bro. C. C. 15.

{j}) See Anderson v. JFeston, 6

Bing. N. C. 296.

{q) Stables v. iVc
//,

1 Car. & P.

614. In this case such proof was

given, and the defendant Avas never-

theless held liable, on the ground of

holding out. This, however, was a

wrong application of that doctrine.

See ante, p. 47, and Pollock Dig.

25, ed. 3.

(r) Farrar v. Deflime, 1 Car. & K.

580. See, too, Evans v. Drummond,
4 Esp. 89, and Carter v. TVludley, 1

B. & Ad. 14.

(s) Hendrij v. Turner, 32 Ch. D.
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Effect of notice of clissolution.—Subject to two exceptions, 'Dk. II. Chap. 2.

Sect S

which will be examined hereafter, notice of dissolution of '—

a firm or the retirement of a partner duly given, determines of dissolution.

the power previously possessed by each partner to bind the

others. Hence, after the dissolution of a firm or the retii-e-

ment of a member and notification of the fact, no member of

the previously existing firm is, by virtue of his connection

therewith, liable for goods supplied to any of his late partners

subsequently to the notification (f) ;
nor is he liable on bills

or notes subse(piently drawn, accepted, or indorsed by any

of them in the name of the late firm (n) ;
even although

they may have been dated before the dissolution (x) ;
or have

been given for a debt previously owing from the firm
(ij) by

the partner expressly authorised to get in and discharge its

debts {z).

There are, it is true, cases to be met with in Avliich notwith- Cases in which
notice is

standing a dissolution and notice, a bill or note m the name of immaterial.

the firm has been held to bind those who were members thereof

prior to the dissolution
;
but in each of these cases there was

some circumstance taking it out of the ordinary rule. In

Burton v. Issiit {a), the continuing partner had authority to use Burton v. Issitt.

the name of the retired partner in the prosecution of all suits

for the recovery of partnership property. This was held to

authorise the giving of a promissory note for sixpences, payable

under the Lords' act, and the retired partner was therefore

held bound by a note given by his late partner in paj-ment of

those sixpences. In Smith y. Winter (h), the continuing part- Smith v. Winter.

ner had express permission to use the name of his late

partner, who was therefore justly held liable on a bill given in

the name of the old firm after his retirement. The only case

355 ; Troucjhton v. Hunter, 18 Beav. Cliitty, 121.

470. (y) Kilgour v. Finlyson, 1 II.

(t) Minnit v. TTndnery, 5 Bro. P. Blacks. 156 ; Dolman v. Orchard, 2

C. 489. Car. & P. 104.

(a) Paterson v. Zachariah, 1 Stark. {::) Kilgour v. Finlyson, 1 H.

71; Ahel v. Sutton, 3 Esp. 108; Blackfs. 156. See Lewis v. Eeilhj,

Spenceley v. Grcemvood, 1 Fos. & Fin. infra, note (c).

297.

'

(«) 5 B. & A. 267.

(,-j) Wrightson v. PulUn, 1 Stark. (/))
4 M. & W. 454.

375, S. C. IVright v. Pulham, 2
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Ek. ir. Chap. 2. indeed of this description wliicli presents any difficult}', is
Sect. 3.

1 1 -n 1 1—
^

Lewis V. Reilly (c). There two partners drew a bill pa3'-able

to their own order, and afterwards dissolved partnership.

One of them then indorsed the bill in the name of both to the

plaintiff, who knew^ of the dissolution. It Avas held, in an

action by him against both partners, that he was entitled to

recover on the bill, and that it was immaterial whether he

knew of the dissolution or not. The precise ground of this

decision does not distinctly appear. The Court seems to have

proceeded on the supposition that an indorsement by one of

several payees in the name of all is sufficient ; but the writer

has been unable to find any previous authority for such a

doctrine, save where the indorsers are partners, which in the

case in question they were not, as the plaintiff was found by
the jury to have known. The case is certainly anomalous and

requires reconsideration (c?).

]*:xceptions The exceptions alluded to above as qualifying the rule that

the agency of each partner is determined by dissolution (or

retirement) and notice are—
When a partner First, where a partner who has retired and notified his retire-
continues to hold , n 1 i- X 1 1 1 1

• ii> i J

himself out. -inent, nevertheless continues to hold himseli out as a partner ;

and secondly, where what is done only carries out what was

begun before.

1. If a partner retires and gives notice of his retirement,

and he nevertheless allows his name to be used as if he were

still a partner, he will continue to incur liability on the j^rin

ciple of holding out, exx^lained in an earlier part of this treatise.

Williams v. Ill Williams V. Keats (e), after a partner had retii-ed, and after

notice thereof had been given by advertisement, a bill was

accepted by his co-partner in the names of himself and late

partner. The names of both still remained painted up over

their late place of business, and Lord Ellenborough held that

the partner who had retired was liable on this bill notwith-

standing the advertisement
;
for there was no evidence to show

(c) 1 Q. B. 349. creates the difficulty. See infra,

(d) See Story on Bills, § 197, and p. 220, note (s),

Abel V. Sutton, 3 Esp. 108. The (c) 2 Stark. 290. See, too, Dol-

cases go further than is suggested in man v. Orchard, 2 Car. & P. 104
;

Garland v. Jacomb, L. E. 8 Ex. 220, Emmet v. Butler, 7 Taunt. 600.

for the notice of dissolution is what
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that the plaintiff in fact knew of the dissolution (/). Upon ^k. II. Chap. 2.

Sect. 3.

this, however, it is to be observed that the only evidence that
•1 i I'll •! r ^ • Effect of Dot

the retired partner authorised the continued use ot his name, preventing use

was the fact that he had not prevented it. Now, authorities
° °^™^'

are not wanting to show that if a partner retires, and notice of

his retirement is given by advertisement, he will not continue

to incur liability by the acts of his co-partners, simply because

they continue to carry on business in the old name, and he

does not take steps to stop them (g). His forbearance in this

respect does not necessarily amount to an authority to use his

name as before
;
and unless his name is used by his authority

he is not liable on the ground that he holds himself out as a

partner (/O. But although it may be doubtful whether in Principle of

\v 1 1 1 1 *i y I ^ 1)1

Williams v. Keats there was a sufficient holding out, it is clear j^^^^g correct.

that if a partner retires and does still hold himself out as a

partner, this is in fact signifying that he is willing to incur the

responsibilities of a partner for the sake of those with whom

his name is associated ;
and therefore he will continue to be

answerable for their conduct, even to persons dealing with them

with knowledge of his retirement. This was decided in

Brown v. Leonard {i), in which the plaintiff sued on a pro- Brown -y.

, f n • T IT Leonard.

missory note made in the name ol Spring, JLeonard, and

Bush. Before the note Avas made. Bush had retired from the

firm, and the plaintiff, before he took the note, was told by

Bush that he had ceased to be a partner with Leonard and

Spring, but that his name was to continue for a certain

time. Bush was held liable on the note
; for, notwithstanding

his retirement, his name was continued, and with it his

responsibilit}' (k).

2. It is said that a firm, notwithstanding its dissolution, Agency continu-

. i-ii- 1 X- 4.1.
• J- ing for purposes

continues to exist so lar as may be necessary tor the winding of winding up.

up of its business (Z). This doctrine requires consideration.

(/) See, as to this, Brovm v. Leo- 516 ;
Webster v. JFebster, 3 Swanst.

7iard, 2 Chitty, 120, mfra. 490, note
;
Leivis y. Langdon, 7 Sim.

{(J) QeeNeu-some v. Coles, 2 Camp. 421.

617. (^)
2 Chitty, 120.

(h) As to a retiring partner's (k) Bush, however, seems to have

right to an injunction to restrain undertaken that the notes should be

the continuing partners from carry- provided for. See the judgment,

ing on business in the old name, (/)
Ex purte TFilliarus, 11 Vcs. 5

;

see De Tastet v. Bordenave, Jac. Feacock \. Peacock, 16 ih. 57 : Craw-
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^
Bk. 11. Chap. 2. ]S[o doubt after, as well as before dissolution, eacli partner can

Sect. 3.
.

'

. .

pay, or receive payment of, a partnership debt ;
for it is clearly

settled that payment by one of several joint debtors, or to one

of several joint creditors (;h), extinguishes the debt irrespec-

tively of any question of partnership. So, again, as regards

dealing with the partnership assets, it has been held that the

power of a continuing or surviving partner to sell or pledge

partnership assets is as extensive as that of a partner in a

going concern (w). But when questions of a different sort

arise, considerable difficulty is experienced, and this diffi-

cult}^ is rather increased than diminished by the loose state-

ment, that a partnership which is dissolved is nevertheless

deemed to continue so far as may be necessary for winding up
its affairs.

hyon V. Haijnes (o) is a strong autliorit}'- to show that when

an unincorporated company is dissolved by a resolution of a

meeting competent to dissolve it, the T)ower of a majority of

shareholders to bind the minority is at an end ;
and that even

as regards the mode of winding up the concerns of the defunct

company, the majority of its shareholders cannot bind either a

dissentient minority or absentees.

Other cases, which have been already referred to (jf), clearh'

show that after the dissolution of an ordinary partnership, no

Doctrine not ad-

mitted at law.

Lyon V, Haynes.

Other cases.

shay V. Collins, 15 Ves. 227, and 2

Euss. 342
;

TFilson v. Grcenivood, 1

Swanst. 480 ; Crawshay v. Maule,

ib. 507
;

Bufchart v. Dresser, 4 De
G. M. & G. 542. N.B.—The dicta

of Lord Eldon were not made in

any case in which the power of

one partner to bind the others after

a dissolution was before him for

decision.

(m) i.e., if they are not trustees.

Payment to one of several trustees

is no discharge, JFehb v. Ledsam, 1

K. & J. 385.

(?i) See Fox v. Hanbury, Cowp.
445

;
Smith v. Stolces, 1 East, 363

;

Smith V. Oricll, ib. 368 ; Harvey v.

Crickett, 5 M. & S. 336
; Morgan v.

Marquis, 9 Ex. 145
;

Batchart v.

Dresser, 4 De G. M. & G. 542
;
Re

Clough, 31 Ch. D. 324.

(o) 5 Man. & Gr. 504. The fpies-

tion in this case was whether an

action would lie by a shareholder

against directors for not applying
the assets of the company as pre-
scribed by a resolution made after

the company had been dissolved.

It was held that such action did

not lie, although the directors had

assumed to wind up the company
under the authority of the resolu-

tion.

(l)) Ante, p. 215, especially Kil-

(jour v. Finlyson, 1 H. Blacks. 156,

and Ahel v. Sutton, 3 Esp. 108.

See, too, Finder v. JVilJcs, 5 Taunt.

611.
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one aware of the dissolution is entitled on anj^ ground of l^k. II. Chap. 2.

c6Ct. o.

implied agency to hold the members of the late firm responsible
—

for acts done by each other subsequently to the dissolution ;

and every one must feel the force of Lord Kenyon's observa-

tion in Ahcl Y. Sutton, that if the contrary doctrine were to Abel y. Sutton,

prevail, a man could never know when he was to be at peace

and freed from all the concerns of the partnership.

The doctrine now in question cannot, it is submitted, be Extent of the

carried further than this, viz., tliat_jiotwitlistanding dissolu-

tion, a partner has implied authority to bind the firm so far as

may be necessary to settle and liquidate existing demands, and

to complete transactions begun, but unfinished, at the time of

the dissolution (^). F^ven Butcliart v. Dresser (r), which goes Butchart v.

further than any other case, does not carry the doctrine beyond

this. In that case two persons in partnership as sharebrokers

contracted to buy shares. Before paying for them they dis-

solved partnership, and that fact was known to their bankers.

After the dissolution one of the partners pledged the shares to

the bankers for money to pay for their purchase, and authorised

the bankers to sell the shares to indemnify themselves. The

other partner contended that this was done Avithout his authority,

and that as the bankers knew of the dissolution, they could not

retain the shares against him. The Vice- Chancellor, however,

held that the partner who pledged the shares had authority,

after the dissolution, to complete the contracts previously

made by the firm
;
that he therefore necessarily had authority

to raise the funds to pay for the shares in question, and that

he had not gone beyond his authority in raising the money by

pledging them with the bankers, as he had done. The Lords

Justices took the same view.
" The general law," it was said,

"
is clear that a partnership, though dissolved, continues for

the purpose of winding up its aff'alrs. Each partner has, after

and notwithstanding the dissolution, full authorit}^ to receive

and pay money on account of the partnership, and has

the same authorit}- to deal with the property of the partner-

{q) See in Lyon v. Haijnes, 5 Man.
(?•) 10 Ha. 453, and 4 De 0. M. &

& Gr. 541, and in Smith v. TVintcr, 0. 542. Ee Clough, 31 Ch. D. 324,
4 M. & W. 461, 462

;
Pollock DIl;-. was a similar case, only the pledge

83, ed. 3. was for an old debt.
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Observations

on this case.

Bk. ir. Chap. 2. ship for partnership jinrposes as he had during the con-
Sect. 3.

. . .

*"

.

tmuance of the partnership. This must necessarily he so.

If it were not, at the instant of the dissolution it would he

necessary to ap2:)ly to this Court for a receiver in every case,

although the partners did not differ on any one item of the

account."

It is to he ohserved that in Butchart v. Dresser, nothing

was done except for the purpose of completing a transaction

unfinished at the time of the dissolution. The case did not

require the statement of so general a proposition as that until

the affairs of a partnership are wound up, the agency of each

partner continues to he as extensive as if no dissolution had

taken place. At the utmost, the case under consideration

decides, that in the event of a dissolution, it is competent for

one partner to dispose of the partnership assets for partnership

purposes (s). But neither Butchart v. Dresser nor any other

case shows that a person who knows that a partnership is

dissolved, can hold one partner liable for acts of his late

co-partners done subsequently to the dissolution, and without

authority ;
and if in Butchart v. Dresser the money to i^ay for

the shares had been raised by a bill, it could not, consistently

with prior decisions, have been held that the dissolved firm

was liable, either upon the bill itself, or for the money raised

by its means.

Before leaving this subject it is necessary to notice Ault v.

Goodrich (t), which is sometimes supposed to go much further

than it really does. In that case, two persons, Wilcox the

elder and Wilcox the younger, partners as timber merchants,

entered into a joint speculation with the plaintiff and another

in the purchase and sale of some trees. Wilcox the younger

had the chief management of the affair, and before the ad-

venture was closed, the two Wilcoxes dissolved partnership.

Wilcox the younger seems to have misapplied some of the

monies received by him on the joint account, and it Avas con-

sidered clear that Wilcox the elder was responsible for the

Ault V.

Goodrich.

{s) Qu. if Leivis v. Reilhj, 1 Q. B.

349, and ante, p. 216, can he sup-

ported on this principle ? Lord

Denman's judgment seems to have

proceeded on it. But see Smith v.

Winter, 4 M. & W. 454.

{t) 4 Russ. 4.30.
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dealings and transactions of Yv'ilcox the younger during the ^^-
^J- p'^^P-

^-

continuance of their partnership. It was also considered that

as there was no evidence of any new agreement between any

of the parties upon the dissolution of partnership between

the Wilcoxes, the other parties to the adventure were to be

treated as having continued to rely on the joint responsibility

of the two Wilcoxes, in respect of the dealings of Wilcox the

younger. Wilcox the elder was accordingly declared to be

responsible for the conduct of Wilcox the younger after the

dissolution.

Upon this case it ma}- be observed
; first, that the facts are Observations

not satisfactorily stated; and, secondly, that the judgment leads

to the inference, that the resjjonsibility of Wilcox the elder for

the conduct of Wilcox the younger, did not turn upon the

circumstance that the}^ were partners, but upon the circum-

stance that they were jointly entrusted with the manage-

ment of the tree speculation. In this view of the case it was

obviously immaterial whether the Wilcoxes had dissolved

partnership or not.

Wliat amounts to notice of dissolution.—It has been already Notice in case of

,,.1 T , , ,• 1 !• retirement of
seen that when a dormant partner retn-es, he need give no

jQj.^^j^^^j^j^^g^._

notice of his retirement in order to free himself from liability

in respect of acts done after his retirement (ii). The reason

is that, as he was never known to be a partner, no one can

have relied on his connection with the firm, or trulj' allege

that, when dealing with the firm, he continued to rely on the

fact that the dormant partner was still connected therewith.

But when an ostensible partner retires, or when a partner- Notice in case

,.,, Ti , 'TiTii • of retirement

ship between several known partners is dissolved, the case is of ostensible

very different ;
for then those who dealt with the firm before P^^"^"^*

a change took place are entitled to assume that no change has

occurred until they have notice to the contrary (x). And even

those who never had dealings with the firm, and who only knew

of its existence by repute, are entitled to assume that it still

exists until something is done to notify public^ that it exists

no longer (y). An old customer, however, is entitled to a more Old customers
entitled to

s^jecial notice.

(u) Ante, p. 212. (//) Parkin v. Carruthers, 3 Esp.

(cc)
See 2^er Lord Selborne in Scarf 348.

v. Jardine, 7 App. Ca. 349.
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specific notice than a person who never dealt with the firm

Sect. 3.
-^ ...
at all {z) ;

and in considering whether notice of dissolution or

retirement is or is not sufficient, a distinction must be made

according as the person sought to be affected by notice was

or was not a customer of the old firm.

When a known partner retires, or a partnership is dissolved,

notice of the fact is usually given to the world at large by

advertisement, and to old customers by some special commu-
nication.

Public notices by Public notice given by advertisement in the '' Gazette
"

is
advertisement. on •

. , i • \ ^^ ^ i i i ^

suiiicient, not only agamst all Avho can be shown to have seen

it, but also as against all who had no dealings with the old

firm, whether they saw it or notf^O' But an advertisement

in any other paper is no evidence against any one Avho cannot

be shown to have seen it {h). If, however, it can be shown

that he was in the habit of taking the paper (c), that is evidence

to go to the jury of his having seen not o\\\y the particular

paper containing the advertisement, but also the advertisement

itself {cl) ;
and if the jury are satisfied that he saw the advertise-

ment, that will be sufficient, although no advertisement was

inserted in the
" Gazette

"
(e). An advertisement, moreover,

Sucb notice not is not indispensable ;
its place may be supplied by something

else. Thus a change in the name of a firm painted on its

counting-house, accompanied by a removal of the business of

the old firm (for the purpose of winding up), and coupled with

announcements of the change by circulars sent to the old

customers, was held to be sufficient without any advertisement

as against a person who had not been an old customer, and

who was not proved to have had any distinct notice (/).

indispensable.

(,-;)
Graham v. Hope, Peake, 154.

(«) Godfrey v. Txmibull, 1 Esp.

371
; WricjMson v. Pullan, 1 Stark.

375 ; Godfrey v. Macaidcy, 1 Peake,

N. P. 209 ;
Neivsome v. Coles, 2

Camp. 617.

(6) Leeson v. Holt, 1 Stark. 186
;

Boydell V. Drummond, 2 Camp. 157,

and 11 East, 144 n.

(c) Showing that the paper circu-

lated in his neighbourhood goes for

nothing alone. Noruich and Lowes-

fjft Co. V. Theobald, M. & M. 153.

((/) See Jenlmisv. Bli-Mrd, 1 Stark.

418, where, however, the plaintiff

had a verdict
; Eoidey v. Home, 3

Bing. 2.

(e) Booth V. Quin, 7 Price, 193.

(/) M'lver V. Humble, 16 East,

169
; Lut see Gorham v. Thompson,

1 Peake, N. P. 60.
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As against persons who dealt with the firm before an}^ change
Bk. II. Chap. 2.

teGCt. O.

in it took place, an advertisement without more is of little or no
; ^

value, whether it be in the " Gazette" or elsewhere (g). But

if notice in point of fact can be established, it matters not by
what means

;
for it has never been held that any particular

formality must be observed. If an old customer can be

shown to have seen an advertisement, that will be sufficient
;

and evidence that he took in a certain paper is some evidence

that he knew of a dissolution advertised therein (/;). Again,

general notoriet}', a change in the name of the firm, and

advertisements, coupled with the execution of powers of

attornej' to the new firm, were held (Bolland, B. dissentiente),

to warrant the jury in finding knowledge by an old customer

of a change in the old firm(/). So, in the case of bankers,

a change in the name of tlie firm ajjpearing on the face of

the cheques used b}' their customers, has been held sufficient

notice to an old customer Avho had drawn cheques in the new

form (k).

With respect to advertisements, it may be here remarked. Stamp on

,1, 1 ,- , p xiTi- ,1 advertisements,
that an advertisement 01 an agreement to dissolve is not ad-

missible in evidence unless stamped ;
but that an advertisement

of an actual dissolution is admissible without a stamp (/).

B. Termination of Uahllity as to past acts.

"When once it can be shown that liabilit}^ has attached to Termination of ^
any partner, the oins of proving that such liability has ceased

iiabim,y^in

is upon that partner, or those representing him (in). The events ^^^pect of past
xr^DSections*

which have to be considered with reference to this subject may
be reduced to four classes, viz.—

1. Events over which his creditor has no control, e.g., the

death or bankruptc}' of the pai'tner.

2. Dealings and transactions between the creditor and the

partner whose liability is in question.

((/) Graham v. Hope, Peake, 154. 147.

(h) Ante, note (d). (I) May v. Smith, 1 Esj). 283 ;

(/) Hart V. Alexander, 2 M. & W. JenJnns v. Blizard, 1 Stark. 418.

484
; 7 C. & P. 746. (vi) See 3 Mer. 619.

(A) Barfoot v. CInodaU, 3 Camp,

f'
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Bk. II. Chap. 2. 3. Dealings and transactions between the creditor and the

— other members of the firm
; and,

4. Lapse of time.

The second of these classes of events does not require

special notice. The effect of bankruptcy and death will be

examined in a subsequent part of this work. There only

remain, therefore, to be considered here the third and fourth

classes of events alluded to.

Termination of The nature of an obligation which is joint, or joint and
" "

several, is such that although each person subject to the obliga-

tion is responsible for its performance, yet each is not bound to

perform it without reference to the question whether it has

already been performed b}^ the others. "SVhether the obliga-

tion be joint, or joint and several, it has only to be performed

once
;
and performance by any one of the persons obliged is

available as a defence to a second demand made against the

others (/?)• ^'^i^cl not only is a joint, or joint and several, obli-

gation at an end when performed by one of the persons in

whom it resides, but whatever extinguishes the right to

demand performance of that obligation extinguishes the ob-

ligation itself, and discharges all the persons in whom it

resided (o). But an event which mereh' disables a creditor

from suing one of several persons jointly', or jointly and seve-

rally, indebted to him, does not necessarily extinguish the

debt. For example, if one of the persons indebted becomes

bankrupt and obtains his discharge, although Ids liability is

thereby at an end, yet the other persons indebted are not

I discharged from their obligation to pay {})). So a covenant by

Ithe creditor not to sue one of several persons liable jointl}'', or

Jointly and severally, does not extinguish the creditor's right

/to obtain payment ;
its effect only being to give the covenantee

a right to be indemnified by the creditor against the conse-

(u) See, as to payment Ly one, Cods v. Nash, 9 Bing. 341
; Wallace

Walters v. Smitli,'^ B. & Ad. 889
;

v. KeJsaU, 7 M. & W. 264 ; Nicliol-

Thorne v. Smith, 10 C. B. 659 ; son v, Fievill, 4 A. & E. 675.

Beaumont v. Grcathead, 2 ib. 494. (jj) 46 & 47 Vict. c. 52, § 30, cl. 4.

(o) See Cheetham v. Ward, 1 Bos. Crosse v. Smith, 7 East, 256
; NoJce v.

& P. 630 ; Ex parte Slater, 6 Ves. Ingham, I Wils. 89 ; 1 Wnis. Saund.

146
; Ballam v. Price, 2 Moo. 235

; 207, a.
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-t

inces of an exercise of his right (q). So, if the creditor Bk.

^^-J^^i^-

"-

gives from one of several debtors part of the debt, this

s not discharge the others from their liability to pay the

[due (/•).

n order to show the application of these principles to the

charge of a partner from a liability already incurred by him,

/ill be convenient to consider the effect of

1. Payment.

2. Eelease.

8. Substitution of debtors and securities.

4. Lapse of time.

\.n examination of these subjects will involve an inquiry

3 the mode in which retired partners and the estates of

eased partners cease to be liable to creditors of the firm to

Lch they belonged. ^
1. Payment.

Payment of a partnership debt by any one partner dis-
^^^y^'J^^J^^^'^y^^'Jf

irges all the others, if the object of the partner paying was uership debts.

extinguish the whole debt, or if he made the payment out of

partnership funds (s). But if a firm is unable to pay a

)t, and one partner out of his monies pays it, but in ^ i-^f^
;h a way as to show an intention to keep the debt alive

linst the firm for his own benefit, this payment by him will

no answer to an action brought against the firm by the

iditor suing on behalf of the partner who made the pay-

:nt(i).

[f a partner is indebted on his own account to a person to Imputation of

.
-j-i +1 payment made

om the firm is also indebted, and that partner, witn tne
^y ^^^ partner

.nies of the firm, makes a payment to the creditor without
^fg';.^"*''^

jcifying the account on which it is paid, the payment must

taken to have been made on the partnership account, and

ist be applied accordingly (li).

q) See Lacy v. Kinadon, 1 Ld. 224, note (/i)-

v-m. 688; Dean v. Newhall, 8 {t)McIntyrev.Miller,l3U.&V{.

R. 168 ; Walmesley v. Gooioer, 11 725 ; infra, note {y).

n
-g 216 (") Thompson \. Brown, '^Ioo.&lM.

r) See Waiters v. Smilh, 2 B. & 40. See, also, Nottidge v. Prichard,

ggg 2 CI. &, Fin. 379, affirming Prichard

s) See the cases cited, ante, p. v. Draper, 1 K. & M. 191.
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Bk. II. Chap. 2. Inasmuch as a payment by A. of B.'s debt, on behalf of B.

'^-^-^— enures to the benefit of B. if the creditor accepts the monej

fira'^d^scha^-J'es'^
and B. does not repudiate the payment (x), it follows that if 2

old firm.
£^.j^^ -g indebted, and, by the retirement of the original partners

and the introduction of other partners, a wholly new firm if

called into existence, a payment by the new firm expressly o]

impliedly on behalf of the old firm, of the debts contracted bj wl

the old firm, Avill extinguish its debt as between that firm anci

its creditor. But if there are circumstances showing that th(

money was paid, not on behalf of the old firm and in discharge

of its liability, but as the consideration for a transfer to th(

new firm of the creditor's right against the old firm, the righ

of the creditor to sue the old firm will not be extinguished, bu'

can still be exercised for the benefit of the new firm (?/).

As regards discharge by payment, it is important to bear ii

^/ mind the general rules relating to the appropriation of pay

ments, and especially the rule in Clayton's case. The genera

rules upon this subject are as follows (z) :
—

General rules us I Where one persoii is indebted to another on varioui
to appropriation . • r ^^ ^

•
i ii

of payments. accounts, the debtor is at liberty to pay m lull whichever deb

he likes first (a).

2. But a debtor has no right to insist on paying a deb

partly at one time and partly at another (h) ; although if h

does pay a debt in part and the creditor accepts the payment

the debt is extinguished to the extent of the payment thu

made and accepted (c).

3. The right of a debtor to appropriate a payment to which

ever of several debts he prefers, can only be exercised at th

time of payment, not afterwards (d).

(x) Co. Litt. 207, a. See Belshaw the reader is referred to an article jo

V. Bush, 11 C. B. 191
;

Jones v. tlie autlior in the Law Magazine iy

Broadhurst, 9 C. B. 193, &c.
; KemjJ August, 1855 (vol. 54, jj. 21).

v. Balls, 10 Ex. 607 ; Lucas v. JFil- («) Peters v. Anderson, 5 Taun

Jcinson, 1 H. & N. 420. 596 ;
Mitchell v. Cullen, 1 McQi

(11) See Lucas v. Willdnson, 1 H. 190.

& N. 420
; Mclntyre v. Miller, 13 (h) Dixon v. Clark, 5 C. B. 365.

M. & W. 725, Svliere one partner (c) As to payments of so much i

paid a debt due from the firm, hut the pound, see ijifra.

had the debt transferred to a trustee ((/) Peters v. Anderson, 5 Taun

for himself. 596.

(,;)
For more detailed information
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4. An appvopriation by a debtor at the time of pajnnent
^^-

^J- p^J^P-
^•

beet. o.

leecl not be express, but may be inferred from tbe nature of
General rules as

he debt and from the mode and circumstances of payment (e). to appropriation

5. Where the debtor, having the opportunity so to do(/),*^
pajmens.

aakes no appropriation, express or tacit, at the time of pay-
"' nent, the creditor is entitled to appropriate the payment to

vhichever debt he pleases (g) .

6. And the creditor may exercise this right at any time he

ikes (/i) ; but when he has once exercised it and given notice

f such exercise to the debtor, no different appropriation can

je made (i).

7. The creditor may exercise his right in appropriating a

payment, to a debt barred by the Statute of Limitations rather

than to one that is not so barred (h) ;
to a simple contract debt

ather than to a specialty debt (/) ;
to a new rather than to an

Ad debt (m) ;
to a debt not guaranteed rather than to one that

is
(/?) ;

and to a debt not bearing interest rather than to one

which does (o). But the debt must be one which is, or if not

barred by time would be, enforceable by legal proceedings {})) ;

Jt and one which exists at the time the payment was made (q) ;

and one which is then ascertained in amount (/•) ;
and one

which is owing by the debtor and not by other persons (s).

b

hi

II

(f) lb., and see infra, rule 8.

(/) This is essential. See TFaller

V. Lacy, 1 Man. & Gr. 54
; Young v.

English, 7 Beav. 10.

(f/) See Simson v. Ingham, 2 B.

& C. G5, and the other cases cited in

the next few notes.

(/() PhilliMts V. Jones, 2 A. & E.

41
;
Mills V. Foxckes, 5 Bing. N. C.

455.

(i) Simson v. Ingham, 2 B. & C.

65. See, as to representations made

T))'
the creditor, Wid-ham x. Wich-

hani, 2 K. & J. 478.

{k) Mills V. Foivles, 5 Bing. N. C.

455
;
Williams v. Griffiths, 5 M. &

W. 300 ;
Nash v. Hodgson, Kay, 650.

Such an appropriation, however,

does not amount to an admission

loy the debtor that the barred del^t

is due, and consequently does not

take that debt out of the statute
;

see the last three cases.

(l) Peters v. Anderson, 5 Taunt.

596.

(m) lb.

(») Kirhy v. Dulce of Marlboro'', 2

M. & S. 18; Williams v. Bawlin-

son, 3 Bing. 71 ;
Pease v. Hirst, 10

B. & C. 122 ;
Ee Sherry, 25 Ch. D.

692. Compare Kinnaird v. Webster,

10 Ch. D. 139.

(o) Chase v. Cox, Freeni. 261
;

Manning v. Westerne, 2 Vern, 606.

(p) Wright V. Laing, 3 B. & C.

165.

(5) Hammersley v. Knoidys, 2 Esp.

666.

(r) Goddart v. Hodges, 1 Cr. & ]\I.

33.

(s) See infra, rule 8 (d).

Q
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Sect. 3.

Rule in Clay-
ton's case.

8. In the absence of evidence to the contraiy, an appropria

tion by the debtor is inferred, and the right of the creditor t(

appropriate differently is exchided in the following amongs
other cases :

—
(a) Interest is presumed to be paid before principal (t).

(h) The earlier items of one entire account are presume<

to be paid before the later items of the same account (u).

(c) Money coming to the hands of a creditor by the realisa

tion of a particular security is presumed to be appropriated t

the debt thereby secured (x).

{d) Money belonging to one person is presumed to hav

been paid in discharging his own and not another person'

debt
;
and where a person fills several characters, the characte

in which he held the mone}' which he paid, prima faci

determines the debt to which the payment must be aj)pr(

priated {y).

{(')
A dividend of so much in the pound on several debi

is presumed to be paid in respect of them all, and must I

applied accordingly (^),

Of these rules the most important with reference to tl

subject-matter of the present treatise is that which is kno^^

as the rule in Clayton's case (a), that where there is oi

single open current account between two parties, every pa

(t) Bower v. Harris, Cr. & Ph.

351
; Thompson v. Hudson, 10 Ecj^.

497
;
Warrant Finance C'o.'s case, 4

Ch. 643.

(u) Clayion''s case, 1 Mer. 585,

noticed infra.

(x) Brett V. Marsh, 1 Vein. 4C8
;

Young v. English, 7 Beav. 10
;
Pearl

V. Deacon, 24 Bea\-. 186, and 1 De
G. & J. 461.

(;/) Burland v. Nash, 2 Fos. & Fin.

687
; Nottidge v. Prichard, 2 CI. &

Fin. 379 ; Goddart v. Cox, 2 Str.

1194
; Thompson v. Brown, Moo. &

M. 40
;
Boives v. Lucas, Andr. 55.

Compare Stertidale v. Hcmkinson, 1

Sim. 393, and Beale v. CaddicJc, 2 H.

& N. 326, where the rnle in Clayton's

case also applied.

(z) Thompson v. Hudson, G C

320 ; Hohson v. Bass, ib. 79

Raikcs V. Todd, 8 A. & E. 84

Thornton v. McKewan, 1 Hem.
M. 525

; Pcdey v. Field, 12 A^

435.

(rt) 1 Mer. 572. See, in additi

to the cases cited in the text

illustrating the rule in questi'

Ex pxurtc Randleson, 2 D. & Ch. 5i-

Copland v. Toulmin, 7 CI. & F .

349
;
Broivn v. Adams, 4 Ch. 7( ;i

Laing v. Campbell, 36 Beav. 3 : f
"

as to the application of the ruh j

trust monies mixed with ot i

monies, Re Hallett's estate, 13 (

D. 696
;
Pennell v. Defell, 4 De

M. & G. 372.
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.. ent which cannot be shown to have been made in discharge
Bk.

u.c^.
2.

t(: some particuhir item, is imputed to the earliest item stand-

ig to the debit of the payer at the time of payment. If,

lerefore, a customer of a firm of bankers has funds standing

) his credit at the time they dissolve partnership, and his

account is continued by their successors, they taking new

eposits and honouring his drafts asif no change had occurred,

nd blending the accounts, then the payments first made by

t,lie new firm will be deemed to have been made in liquida-

lon of the earliest item on the credit side of the customer's

ccount, viz., the balance due to him at the time of the disso-

Lition ;
and consequently, if, proceeding on this principle, that

.alance is liquidated, the customer has no claim against the

.Id firm in respect of his account with them.

This doctrine is of great importance in questions relating to

he discharge of retired and deceased partners.

The application of the rule in question will discharge from
Effect^^^;f ™;;- ^

lability the estates of deceased partners (h) ;
the estates of

tu-ed^and

5ole traders if their businesses have been carried on by others
;;«~'i

p^^*'

tl, ;vithout any break (c) ;
and retired partners, whether known ((/)

)r dormant (c). Moreover, the discharge of the deceased or

retired partner being the consequence of the payment of his

,a, rormer creditor, the discharge does not depend on the knowledge

^f the creditor of the change which has taken place in the

irm (e).
It is true that if the creditor had known of the

J.hange he might have objected to continue to deal with the

continuing or surviving partners unless the old and new

iccounts were kept distinct ;
but this circumstance does not

mtitle him to treat his old debt as still unpaid when he has

lin fact dealt on the footing of there being only one continuous

account, and when on this footing he has been paid his old

debt(/).

(h) As in Clayton's case, 1 Mer. Bing. 70 ;
Newmarch v. Clay, 14

Y East, 239.
'

(0 Sterndale v. HanUnson, 1 Sim. (/) See the last note The cre-

A\ S^Un v. m,Uy, 3 MOO. . Se.

^^^^^J:^;-^^J^^i

IJ HO... v. K.ay, X Q. B. D.

^^-;^;^^^ ^- ^^
^-^^

(e) Brooke v. Enderby, 2 Brod. &
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Sect. 3.

Application of

rule to all

single running
accounts.

Discharge of

surety.

Eule applies

against the

debtor as well

as against the

creditor.

Effect on incom-

ing partner.

The rule in Clayton's case applies to all accounts of th

nature of one entire debit and credit account, without referenc

to any question of partnership, and is available not only by
firm against an old creditor, but also against a firm for th

benefit of its debtors. For example, where a person become

surety to a firm guaranteeing a debt owing to it by a thir

party, then, if the debt is an item in an account between th

third party and the firm, and is liquidated by general paymen
with which he is credited, the debt guaranteed will be extii

guished, and the surety will be discharged, although upon tl

whole account there may always have been a balance owing
the firm {g). On the other hand if the guaranteed debt is n

extinguished by the rule in question, the surety will not

discharged (/<). Moreover, the rule applies even as betwe

persons who do not know that they are being affected

it, and who, if they did, might take care to exclude

operation (/).

Further, as a creditor has no right to take the accoi

subsisting between him and his debtor backwards, so as

make himself appear a creditor in respect of the earlier rati

than of the later items of the account, so, on the other hai

a debtor, after making general payments in respect of (

entire account, is not at liberty to have those payments appl

in liquidation of the subsequent rather than of the ear

items {k).

This has an important bearing on the position of incora

partners ;
for although the}^ are not liable for debts contra(

before they joined the firm, still if such debts and others s

sequently contracted are allowed by an incoming partnei d

((/) See Kinnaird v. Webster, 10

Ch. D. 139
;
Bodenham v. Purelms,

2 B. & A. 39 ;
Field v. Carr, 5 Bing.

11 ;
PembertoH v. Oakes, 4 Kuss.

154 ; Toidmin v. Copland, 3 Y. &
C. Ex. 625, and Cojoland v. Toid-

min, 7 CI. & Fin. 350; Bank of

Scotland v. Christie, 8 CI. & Fin.

214; Medewe's trust, 26 Beav. 588.

Compare Ex parte TVhiivjorth, 2 AI.

D. & D. 164 ; City Discount Co. v.

Maclean, L. R. 9 C. P. 692, where,

notwithstanding the mode in w
the hooks were kept, the real ii

tion was to keep the second

separate from the others.

(h) Be Sherry, 25 Ch. D.

JFilliams v. Baiolinson, 3 Bing.

(i) Ante, note (/) ; Merrimc

Ward, 1 J. & H. 371 ; Scott v. j

6 Jur. N. S. 559.

{k) Beak v. Caddick, 2 II.

329.
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Jrm one single running account, and payments are made gene-
Bk.

IL^Chap.
2.

llv in respect of iti those payments, although made with the

oney of the new firm, will be applied to the old debt, and a

dance will be left for which the incoming partner will be
^^

able (0- But the rule in Clayton's case cannot be insisted on

ii', the prejudice of a new partner without his consent, express

lii r tacit. Without such consent a creditor of the old firm who

nioes on dealing with the new firm has no right to appropriate

i payment made by a new partner to a debt o^^ang by his

tio-partners, nor to run two distinct accounts together, and treat

rt oeneral payment as made in respect of the earliest items.

[^3Uancly.Nash(vi)m^yhe referred to as an illustration ofBurland..

Ihis In that case A. succeeded B. in business, and agi-eed

e(dth him to take his debts upon himself; A. then contracted

IPbts of his own to one of B.'s creditors, and A. afterwards

nade such creditor a general payment on account ;
it was held

hat the creditor could not, without A.'s consent, apply this

,„ iavment in discharge of the debt owing by his predecessor B.

;. The rule in Clayton's case, however, applies only to an entire^^^^
.unbroken account, and has no application to cases where one distinct accounts.

,r ).erson is indebted to another in respect of several matters,

lx,ch of which forms the subject of a distinct account. In such^^^^
•( case if the debtor does not appropriate the payment when ^ ease.

) e makes it, the creditor is at Hberty to apply the payment to

l-hichever account he thinks proper (n). Moreover, when a

,-nange takes place in a firm by the retirement or death of a

caember, a creditor of the fimi is under no obhgation to assent

10 a carrying over of his debt, so that it shall form the first

item in a fresh account with the new firm. He is at liberty to

keev the accounts with the two firms distinct, and if he does so,

...ayments made generally by the new firm will not necessarily

"*

(I) See the last case, and also Scott of monies received by the defendants

• laic 6 Jur. N. S. 559. This case after the partnership between them

.sbadW reported, but it is tolerably
^^•a;

cheated

.lain that the incommg partner was (m) 2 Fos. e^ Fin. 687. Quaere

!! eld liable to pav, not the debt due whether the evidence did not war-

i
the p^^^^^^^^^^

when the partner-
rant the inference that the two ac-

Vhip commenced, but the balance counts had been run mo one with

..f monies due to him on his whole the consent of
the_

defendant,

ccount, and which balance consisted {») Ante, p. 2l - .
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Bk. II. Chap. 2.
gQ^ jjy virtue of the rule in Clayton"s case, iu liquidation of the

Sect. 3.

debt owing by the old firm. A remarkable illustration of this

Simson r. is afforded by the well-known case of Simson v. Ingham (o).

ng am.
There, two country bankers, Benjamin and Joshua Ingham,

gave a bond to a London bank, as a security for advances,

which it might make on account of the persons constituting

the country bank, or either of them, associated or not with

any other persons. Benjamin died, and at his death a con-

siderable sum was due to the London bank for advances made

to the country bank. The London bank was in the habit of

sending in monthly accounts to the country bank. In the

month following Benjamin's death the London bank received

and paid considerable sums on account of tlie country bank,

and the sums were entered by the Ijondon bank in its own

books in continuation of the former account between it and

the old country bank. No account, however, was sent to the

country bank until two months after Benjamin's death ; and

then two accounts were sent, one of them being an account of

receipts and payments prior to his death, and the other being

an account of receipts and payments made subsequently thereto.

A considerable balance was due to the London bank on the

first of these accounts, and to recover this balance an action

was brought against Benjamin's representatives. It was con-

tended that his estate was discharged, by virtue of the rule in

Clayton s case, the London bank having received since his

death much more than sufficient to liquidate that balance ;

but it was held that the rule in question did not apply. The

judgment of Mr. Justice Bayley contains such an admirable

statement of the principles applicable to such cases that no

hesitation has been felt in setting it out at length.

" Tlie general rule is, that the party who pays money has a right to apply
that payment as he thinks fit. If there are several debts due from him, he

has a right to say to which of those debts the payment shall be applied. If

he does not make a specific application at the time of payment, then the

right of application generally devolves on the party who receives the money.
But there is a third rule, viz., that where one of several partners dies, and

the partnership is in debt, and the surviving partners continue their dealings

with a particular creditor, and the latter joins the transactions of the old

(o) 2 B. & C. G5.



APPROPRIATION OF PAYISIENTS. 233

and new firms in one entire account, then the jiayments made from time to Bk. II. Chap. 2.

time by the surviving partners, must be applied to the old debt. In that ^^^^- ^-

case, it is to be presumed that all the parties have consented that it should

be considered as one entire account, and that the death of one of the part-

ners has produced no alteration -whatever. In this case, the partner died in

September, 1814. If in the ordinary course of business a monthly account

had been sent in, stating the transactions before and after the death of the

partner, as forming part of one entire account, and th.e balance is due from

the survivors, in that case the creditor would have been precluded, and

would have had no right to have said that the payments made subsequently

to the death of the partner should be applied to any but the old account.

In fact, the bankers in London did not send in any account after the death

of the partner until November, and then they sent in two distinct accounts,

one made up to the day of the death of the partner, and the other com-

mencing from that period. At that time, therefore, the bankers in London

expressed their dissent from making the whole one entire account. It has

been insisted that at that period of time they had no right so to do, because

they were precluded by the entries which they had already made in their

own books in the intermediate space of time. If, indeed, a book had been

kept for the common use of both parties as a pass-book, and that had been

communicated to the opposite party, then the party making such entries

would have been precluded from altering that account ;
but entries made

by a man in books which he kept for his own private purposes, are not

conclusive on him until he has made a communication on the subject

of those entries to the opposite party. Until that time he continues to

have the option of applying the several payments as he thinks fit. For

these reasons, I am ot opinion that the plaintiffs were not precluded from

applying the payments to the new account, and therefore this award is

right."

The case of Simson v. Ingham v^as decided upon the prin- Rigtt to blend

. accounts.

ciple that a creditor of a firm has a right, when a change occurs

in the firm, to decide for himself whether the sum due to him

from the ohl firm shall or shall not form an item in his account

with the new firm. This principle is further illustrated hy the

case of Jones v. Mamid (p). There, three persons, A., B., and Jones v. Maund.

C. were partners, and D. was indebted to them in a sum

secured by a covenant and a mortgage. A. and B. died, C.

retired, and assigned her interest to E. who, with R, continued

the business of the old firm under the old name. D. continued

to deal with the new firm, and he made it several payments,

more than sufficient to liquidate the debt above mentioned if

appropriated thereto. The mortgage had been realised, and

the sum arising from it had been applied in part discharge of

(p) 3 Y. & C. Ex. 347.
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Bk. II. Chap. 2. the debt secured by it. There was nothing to show that D.'s
Sect. 3. .'

debt had been made an item in the account between him and

the new firm, and it was consequently held that D. had no

right to insist that the payments made by him generally to the

new firm should be applied to the balance due from him on

his covenant (q).

Transfer of debt It should be borue in mind with reference to cases of this
from one account

, . . , i • i i p i

to another. description, that one partner can bind the firm by assenting to

a transfer of a debt, due to or by it, from one account to

another (s).

Rule in Clayton's The rule ill Clayton's case, viz., that in current accounts it is

w^ere^it^defeats^ presumably the sum first paid in that is first drawn out, or in

the intentions of other words, that presumably it is the first item on the debit
the parties.

side of the account which is discharged or reduced by the first

item on the credit side, is a rule based on the presumed
intention of the parties (0- It is not, as is sometimes repre-

sented, a rule of law obtaining independently of their will
; and

consequently, if it can be shown that some other appropriation

was intended, the rule ceases to be applicable. An intention

to appropriate a payment to a later rather than to an earlier

item in the account, may be inferred from the usual course of

business between the parties {ii) ;
from the source from which

the mone}' was obtained (.r) ;
from the security to meet which

the payment was made {y) ;
from the fact that the earlier item

was secured and intended to be kept separate from the

{q) The case was decided on de-

murrer, and according to tlie report,

it was held that the balance due on

the covenant could not be con-

sidered as liquidated, unless it

could be shown tliat it liad, v:ith

C.'s assent, been made an item in

the account between D. and the

new firm. But quaere what C. had

to do with it, she having assigned

all her interest in the debt to the

new firm ? Did she not thereby

authorise the new firm to deal with

the debt as it liked ? See Pemherton

V. Oahes, 4 Russ. 154.

(s) Ante, pp. 230, 231
;
Beak v.

Caddick, 2 H. & N. 326.

(0 lie Hallett's estate, 13 Ch. D.

696
;

TFilson v. Hurst, 4 B. & Ad.

767, j:)cr Lord Denman. In Coj)-

land V. Toulmin, 7 CI. & Fin. 349,

there was evidence to show an

agreement for a dift'erent appro-

priation, but it was nut deemed

sufficient to exclude the rule.

((/) Taylor v. Kymer, 3 B. & Ad.

320
; Lysarjht v. Walker, 5 Bli. N.

S. 1.

(x) Stoveld V. Bade, 4 Bing. 154
;

Thompson v. Broicv, Moo. & M. 40.

(.v) Xeicmarch v. Clay, 14 East,

240.
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others (z) ;
from the fact that the payment was a dividend on Ek. II. Chap. 2.

all debts (a) ; from the rei^resentations of the parties (b) ;

—
and from other circumstances (c).

An instructive case on this head is Wickhmn v. Wickham {d) ,
Wickham r.

which in substance was as follows :
—A firm of Finch and Sons,

as agents of the plaintiffs, supplied goods to the firm of Smith

and Willey upon the terms that the latter should become

debtors to the plaintiff in respect of such goods. Finch and

Sons also supplied Smith and Willey with other goods on their

own behalf. In the accounts between Finch and Sons and

Smith and "NVilley, no distinction was made between goods

supplied b}' Finch and Sons on their own behalf, and those

which they supplied as agents of the plaintiffs. Smith and

Willey made payments generally on account ;
and applying the

rule in Clayton's case, nothing was due from Smith and Willey

in respect of the goods supplied to them on behalf of the

plaintiffs. However, Edward Finch was a partner in both

firms, and representations were made to the plaintiffs by the

firm of Finch and Sons to the effect that a large debt was

due to the plaintiffs from the firm of Smith and Willey, and

Finch and Sons undertook that Edward Finch should use his

influence as a partner in the firm of Smith and Willey, to

secure the reduction of such debt. Upon the faith of this

representation and undertaking, the plaintiffs forebore to sue

Smith and Willey. It was held, that the firm of Smith and

Willey was precluded from treating its debt to the plaintiffs as

liquidated by the payments made by it to the firm of Finch

and Sons
;
for it was not competent to the two firms so to

arrange their accounts as to liquidate a debt which a person

who was a partner in both firms represented to the plaintiffs

as still owing to them.

Ui)on the same principle, viz., that the rule in Clayton'^ case Application of
•• r i ' ' "^

^
Q^Q i-ule in cases

is founded on the presumed intention of the parties, it follows of fraud.

that it cannot be applied as against a person who is a

iz) City Discount Co. v. Maclean, H. 371.

L. B. 9 C. P. 692. See ante, p. (c) See Henniker v. Wigg, 4 Q.

230. B. 792. Compare Re Boys, 10 Eq.

(o) Ante, p. 228. 467.

{h) Wickham V. Wickham, 2 K. & ('0 ^ K- & J- 478. See, ioo,Merri-

J. 478
;
Merriman v. Ward, 1 J. &' vuin v. Ward, 1 J. & H. 371.
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13k. II. Cliap. 2. creditor in respect of a fraud committed on liim and of which
Sect. 3.— — he is ignorant. This in fact was determined in Clayton's

case itself. For Cla3'ton, in addition to the claim v/hich was

held to have been discharged by the operation of the rule

noticed above (c), had another claim upon Devaynes' estate,

arising out of a breach of trust committed by a fraudulent

sale of some exchequer bills, and of which sale he was kept in

ignorance. The payments made to Clayton since Devaj^nes'

death were more than sufficient to satisfy both claims
; but

it was held, that the claim arising out of the concealed sale

of the bills was not affected by those payments (f). So if one

partner fraudulently overdraws his account with the firm and

keeps paying money in and drawing money out, so that his

fraudulent overdrawing is never discovered, it will not be

treated as having been made good so long as there is a balance

against him (r/).

Imputation of Before leaving the subject of appro2)iiation of payments it

debteTre^ow-ing ^^^^J ^^ ^^ wcll to advert to a questiou of some difficulty
to a firm and to

-^Yhicli arises wlicu a person indebted to a firm, and also to an
a member of it.

^

individual member of it, pays him a sum of money under such

circumstances that it cannot be ascertained on account of

which debt the payment was made. In such a case ought

the payment to be applied in liquidation of the debt due to

the partnership, or of that due to the individual member?

Pothier (/i) says that good faith requires that the partner

receiving the money, should apply it proportionally to both

demands. The writer is not aware of any decision on this

subject, but he apprehends that, as between the partner and

the debtor, the payment might be applied to either debt at the

option of the partner, whilst, as between the partner and

his co-partners, good faith would require that the payment
should be applied wholly to the partnership debt (/).

(e) Ante, p. 228. (h) Pothier,
"
Societe," § 121.

(/) See Clayton''s case, 1 Mer. (?) See Thompson v. Brown, Moo.

572—580. & ]\I. 40, and Nottidge v. PricJiard,

(fj) Lacey v. Hill, 4 Ch. D. 537. 2 CI. & Fin. 379.
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2. Release. Bk. ii. chap. 2.

Sect. 3.

A release of one partner from a partnership debt discharges Release of one

all the others (k) ; for where several persons are bound jointlj-, £eTf the firm.

or jointly and severally, a release of one is a release of them

all (l). But in this respect a covenant not to sue differs from Covenant not

.
to sue Las a

a release ; tor, although where there is only one debtor and dififerent effect.

one creditor, a covenant by the latter never to sue the former

is equivalent to a release, it has been decided on several

occasions that a covenant not to sue does not operate as a

release of a debt owing to or by other persons besides those

who are parties to the covenant (7«).

If a release is so drawn as to show that it was intended to Releases in form

enure only for the benefit of the releasee personally, and not nants not to sue.

to avail even him in an action b}' the releasor against the

releasee, jointly with other people, then persons jointly liable

with him in respect of the debt released will not be discharged

therefrom. In such a case the deed will itself show that it

was not in fact intended to operate as a release.

In Solly V. Forbes (n) the defendants, Forbes and Ellerman, Solly v. Forbes.

were partners, and were indebted to the plaintiffs, and had

stopped payment. In consideration of a sum paid by Eller-

man, the plaintiffs released him from all further demands, but

it was declared in the release (to which, however, Forbes was

not a party), that nothing therein contained should affect the

plaintiffs' rights against Forbes, either separately or as partner

with Ellerman, or against the joint estate of the two ;
and

that it should be lawful for the plaintiffs to sue Ellerman, either

jointly with Forbes, or separately, for the purpose of obtain-

(/.) Boioer v. Swadlin, 1 Atk. 294 ; mond, 688, and 2 Salk. 575 ; Hutton

Ex parte Slater, 6 Ves. 146 ;
Cheet- v. Eyre, 6 Taunt. 289 ;

Dean v.

ham V. TFard, 1 Bos. & P. 630 ;
Cods Newhall, 8 T. E. 168 ; JFahnesleij

V. Nash, 9 Bing. 341. v. Cooper, 11 A. & E. 216
;
and see

(l) See the last note, and as to Price v. Barker, 4 E. & B. 760.

joint and several oLligations, Co. («) 2 Brod. & Bing. 38.
See,^too,

Lit. 232, a
; Lacy v. Kinaston, 1 Price v. Barker, 4 E. & B. 7G() ;

Ld. Raymond, 690 ; Kijfin v. Evans, Thompson v. Lack, 3 C. B. 540 ;

4 Mod. 379. WMis v. De Castro, 4 C. B. N. S.

(7-rt) Clayton v. Kynaston, 2 Salk. 216 ;
Bateson v. Gosling, L. R. 7

573
; Lacy v. Kynaston, 1 Ld. Ray- C. P. 9.
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Hartley v.

Manton.

Recitals of

releases.

Bk. II. Chap. 2.
ing satisfaction of their debt, either out of the joint estate

Sect. 3.

of the two, or from Forbes. In an action brought by the

plaintiffs against Forbes and Ellerman to recover the debt

owing by them, it was held that this deed was no bar to the

action.

Again, in Hartley v. Manton (o), where a bill was drawn by
a firm on, and was accepted by, one partner, it was held that

a release of the drawers did not discharge the acceptor ;
the

object of the release being to discharge the joint liabilit}^ of

the firm, but not to aii'ect the several liability of the accepting

partner.

In construing releases particular attention must be paid to

the recitals
; for, however general the operative words of the

deeds ma}'- be, they will be confined so as not to affect more

than the parties appear from the deed itself to have con-

templated (_/)).

If several persons are bound by a bond jointly, or jointly

and severally, and their creditor removes the seal of one

of them from the bond, all the others are discharged ;
but if

the obligors are only bound severally, then the removal of the

seal of one of them does not affect the liability of the

others (5).

Before arrest for debt was abolished (as it now is except in

a few special cases) an arrest of a debtor, followed by a dis-

charge of him b}^ the arresting creditor, was equivalent to a

release by the creditor of his debt
; whence it followed that if

a creditor of a firm obtained judgment against it, and arrested

the partners, and then let one of them go, the others were

entitled to be discharged from custod}^ (r).

If a creditor accepts a composition in bankruptcy in respect

of a joint debt, he is not precluded from suing one of the

debtors who may be separately liable to him in respect of the

same debt (s).

Eemoving seal.

Arrest.

Composition in

bankruptcy.

(0) 5 Q. B. 247.

(p) See, for illustration of this

rule, Lindo v. Lindo, 1 Beav. 496
;

Payler v. Homersham, 4 M. & S.

42.3
; Simons v. Johnson, 3 B, & Ad,

175 ; Botjes v. Bhclc, 13 C. B. 652 ;

Lampon v. Corlce, 5 B. & A. 606.

(q) See Collins v. Prosser, 1 B. &
C. 682.

(r) Ballam v. Price, 2 Moo. 235.

(s) Simpson v. Hcnning, L. E. 10

Q. B. 406
; Megrath v. CMty, L. E.

n

*'
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A receipt given to one partner in satisfaction of all demands ^^- H- Chap. 2.

against him, will not discharge his co-partners unless that also

was intended (0. Sr'^"'

3. Suhstiiiition of debtors and securities.

A liability which is originally joint or joint and several, may
be extinguished by being replaced by a liability of a different

nature
;
and this may happen in one of two ways, viz., either

by an agreement to that effect come to between the parties

liable and the person to whom they are liable (u) ;
or by

virtue of the doctrine of merger, independently of any such

agreement.

(((.) Of substifution by agreement.

In order that one liability may be extinguished by being Extinction of

replaced by another by agreement, it is essential that the substitution of

person in whom the correlative right resides should be a party
*^^^'^^°'"^-

to the agreement, or should, at all events, show by some act of

his own that he accedes to the substitution. If A., being

indebted to B., transfers his liability to C, and B. does not

assent to the transfer, his rights are wholly unaffected : he will

neither acquire any right against C. nor lose his former right

against A. As regards B. the agreement between A. and C. is

res inter alios acta, and it does not in any way benefit or preju-

dice him. But if B. assents to the arrangement come to

between A. and C, and adopts C. as his debtor instead of A.,

then A.'s liability to B. is at an end, and B. must look for

paj'ment to C. and to him alone (a-).

To apply this to cases of partnership, let it be supposed that Agreement
T/^--iiii/T-\ lietweei) part-

a firm of three members, A., B., and C, is mdebted to D. ; ners does not

that A. retires, and B. and C. either alone, or together with a affect creditors.

9 C. P. 216. JFilson v. Lloyd, 16 indemnify the otliers.

Eq. 60, contra, must Le considered (u) Sometimes called Novation,

as overruled on tliis point ; Crar/oe but nothing is really gained by

V. Jones, L. R. 8 Ex. 81, was a case using this word. See, as to this

of a surety. word, 1 Ch. D. 322, per James,

(0 Ex parte Good, 5 Ch. D. 46, L. J.

where one partner was a nominal (x) See ^Jf-r BuUer, J., in Tatlock

partner, and not, therefore, liable to v. Harris, 3 T. E. 180.
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Bk. II. Chap. 2. new partner, E., take uidod themselves the liabilities of the
beet, O. .

t j~^

old firm. D.'s right to obtain payment from A., B., and C.

is not affected by the above arrangement, and A. does not cease

to be liable to him for the debt in question (y). But if, after

A.'s retirement, D. accepts as his sole debtors B. and C, or

B., C, and E. (if E. enters the firm), then A.'s liability will

have ceased, and D. must look for payment to B. and C, or to

B., C, andE., as the case may be. "When, therefore, a partner

has retired, and a creditor of the firm continues to deal with

the continuing partners and such other persons, if any, as may
have become associated with them in partnership, it is of great

importance to ascertain whether the creditor has or has not

accepted the new firm as his debtors, in lieu of the old firm.

If he has, the retired partner's liability will have ceased, whilst

if he has not, it will still continue.

Liability not got Nothing used to be more common than for promoters of com-
rid of by trans- . . , . , . •

i j.i j. n
ferring share. panies to put forward a prospectus m which it was said that all

liability on the part of a shareholder would cease on a transfer

of his share ; but the hope thus held out was as false and

delusive as that intended to be raised by the assertion that the

liability of the shareholders would be limited to the amount of

their shares (s). It cannot be too often repeated that, merely

by retiring, a partner or a shareholder gets rid of no liability as

to past transactions, unless there is some statutory enactment

applicable to his case
;
and the same observation applies to a

total dissolution. To use the words of Mr. Justice Heath,
" when a partnership is dissolved, it is not dissolved with

regard to things past, but only with regard to things future.

With regard to things past, the partnership continues, and

always must continue
"

(a).

The cases which bear upon the question of discharge by

virtue of a substitution by a creditor of one debtor for another

(y) Smith v. Jameson, 5 T. E. liable ou the covenants entered into

601
; Eodgers v. Maiv, 4 Dowl. & L, by them m a lease of the partner-

66 ;
Dickenson v. Lochjer, 4 Ves. 36

; ship premises, although the firm

Ciimmins v. Cummins, 8 Ir. Eq. 723. may have been dissolved since the

(s) See Blundell v. JVinsor, 8 Sim. lease was granted. See Hoby v.

613. EoebucJ:, 7 Taunt. 157 ; Graham v.

((()
IFood V. Braddid; 1 Taunt. Whicheh, 1 Cr. & M. 188.

104, Therefore, i3artners continue
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will be found, notwithstanding some conflict between tliem, to ^^- H. Chap. 2.

be all professedly based on the foregoing principles and on a '—

few simple rules, the most important of which are as follows :

1. There is no cl priori presumption to the effect that the Creditors not

. , presumed to dis-

creditors of a firm do, on the retirement of a partner, enter charge outgoing

into any agreement to discharge him from liability {h).
partners.

2. An agreement by a creditor of several persons, liable to Creditor may

him jointly, to discharge one or more of them, and look only onlyVcontinu-

to the others, is not necessarily invalid for want of considera- i"g partners,

tion (c).

3. Except under special circumstances, a creditor who Effect of doctrine

11 / 7N --1 L^ -c that a release of

releases one partner discharges ail (rtj. Consequently, ii a o^e partner is a

creditor discharges a retired partner, and acquires no fresh release of a .

right to obtain payment from the others, either alone or with

a new partner, the creditor will be altogether remediless. One

test, therefore, by which to determine whether a retired

partner has been discharged, is to see whether the creditor

has obtained a new right to demand payment ;
for if he has

not, no discharge can possibly be made out by any evidence

which fails to establish an extinguishment of the creditor's

demand altogether.

It is proposed now to examine the cases relating to the Classification

. 1 ^ c i.^
• ^^ cases.

liability of retired partners for debts incurred before then-

retirement. They may be conveniently classified thus :
—

A. Cases in which a retired partner has not been discharged ;

(a) No new partner having been introduced into the firm.

(6) Altliough a new partner has been introduced into the firm.

B. Cases in which a retired partner has been discharged.

After these cases have been examined, the analogous cases

relating to the discharge of the estate of a deceased partner

will be noticed.

(5) Such an agreement must be (c) Lytli v. AuU, 7 Ex. G69.

proved. See Benson v. Hadfidd, 4 (d) Ante, p. 237.

Ha. 37.
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Bk. ir. Chap. 2. ClASS A a.—CaSES IN WHICH A RETIRED PARTNER HAS NOT
Sect. 3.

 BEEN DISCHARGED, NO NEW PARTNER HAVING BEEN INTRO-

Promise to look

only to continu-

ing partners.

Lodge V. Dicas.

David V. Ellice.

Observations on

these cases.

Thompson v.

Percival.

DUCED INTO THE FIRM.

The strongest cases of this chiss are Lodge v. Dicas (e), and

David V. Ellice {/). In each of these a partnership had been

dissolved, one member retiring and the other continuing the

business, and agreeing to pay the debts of the okl firm. In

each case the plaintiff knew of the arrangement, and his debt

was transferred with his consent to the books of the new firm.

In each case, moreover, there was strong evidence to show that

the plaintiff had agreed to discharge the retired member, and

to look only to the others. But in each it was held that the

retired partner continued liable, and that the plaintiff had done

nothing to discharge him
;
and the fact that no person had

become liable to the plaintiff who was not so originally, was

relied upon by the Court as showing that there was no con-

sideration for the alleged discharge (g).

These two cases have been much criticised Qi), and they

certainly went too far
;
for the proposition that a creditor of a

firm cannot, for want of consideration, abandon his right against

a retiring partner, and retain it against the others, unless they

give some fresh security, has been shown to be erroneous, and

is now exploded (?) ;
and there can be little doubt that if similar

cases were to arise again, and the jury found for the defendant,

the verdict would not be disturbed.

This appears from Tlioiiq^son y. Percival (k). In that case,

the defendants, Charles Percival and James Percival, had as

partners become indebted to the plaintiff. The partnership

was dissolved, and it was agreed that the business should be

carried on by James, and that he should receive and pay all

debts, and assets sufficient to pay debts of the firm were left

in his hands. The i^laintiff, on applying to James for pay-

(e) 3 B. & A. 611.

(/) 5 B. & C. 196, and 1 C. & P.

369.

{(j) See, too, Thomas v. ShiUibeer,

1 M. & W. 124.

(h) See 5 B. el- Ad. 933 ;
2 Cr. &

M. 623
;
2 M. & W. 493.

(;) Ante, p. 241, note (c).

{k) 5 B. & Ad. 925.
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ineiit, was told that lie must look to him, James, alone, and the ^k. ii. chap. 2.

plaintiff accordingly drew a hill on James, and the hill was —
accepted by him. The bill being afterwards dishonoured, the

plaintiff sued both James and Charles for the original debt,

and obtained a verdict for the full amount; but the defendants

had leave to move for a nonsuit if the Court should be of

opinion that Charles had been discharged. The Court, without

deciding that point, held that the question ought to have been

left to the jury, and a new trial was therefore directed. The

Court held that the facts proved raised a question for the jmy,
whether it was agreed between the plaintiff and James that the

former should accept the latter as his sole debtor, and should

take the bill of exchange accepted by him alone, by way of

satisfaction for the debt due from both. If it was so agreed,

the Court thought that the agreement and receipt of the bill

would be a good answer on the part of Charles by way of accord

and satisfaction (/).

It Is not unusual to represent Lodge v. Dicas and David Effect of these

-.-.iT 1 1 -I -I 1

'

rm T->
 7 three cases.

V. Ellice, as altogether overruled by Thompson v. Fercival,

and other cases. This, however, is not quite correct. The

three cases together establish (1.) that a creditor who treats

the continuing partners as his debtors, does not necessarily

abandon his right to resort to a retired partner for payment ;

(2.) that whether he does or does not is a mixed question of

laAv and fact which ought to be submitted to a jury; and

(3.) that their verdict will not be disturbed by the Court

upon the grounds acted on in Lodge v. Dicas and David v.

ElUce.

That a creditor who treats the continuing partners as his Treating con-

. tnuung partners

debtors, does not without more discharge a retn-ed partner, is ^s debtors.

shown by other cases, and especially by those in which the con-

tinuing partners have paid interest on the old debt at a rate, or

in a manner, differently from that previously adopted.

An old case on this head, and one often referred to, is Heath Heath n

v. Percival (m), in which two partners indebted to the plaintiff

on a bond dissolved partnership. One of them continued to

{I) In Evans v. Drummond, 4 Esp. 2^'^^^> V- 247.

89, and Reed v. White, 5 ib. 122, a (m) 1 P. Wms. 682, and 1 Str.

retiring partner was held dischai'ged 403.

on the cjround here referred to. See



244 TERMINATION OF LIABILITY.

Bk. IT. Chap.
Sect. 3.

Taking a new

security from

them.

Bedford v.

Deakin.

Lialjility same
in equity as

at law.

Oakford v. Eur

pean Sliip Co.

2. carry on the business, and took upon himself the partnership

— debts, and public notice was given that the creditors of the

firm were either to come in and be paid their debts, or to look

for payment to the continuing partner onl}^ The plaintiff

came in, but instead of being paid off, he kept the bond,

receiving interest at G/. instead of 5?. per cent. It was held

that he did not thereby discharge the retired partner from his

liability to pay the bond with interest at bl. per cent.

Moreover, if the continuing partners give a new security for

the old debt, this will not operate to discharge the retired

partner, unless the creditor intended that such should be the

case, or unless the new security is of such a nature as to merge

the original debt. In Bedford v. Deakin {n), three partners

were indebted to the plaintiff on bills of exchange. They
dissolved partnership, and arranged between themselves that

one of them should pay the plaintiff. The plaintiff was in-

formed of this arrangement, and took from one of the partners

his separate promissory note, indorsed by a third party, for the

amount of the debt, but expressly reserved his right to look to

all three partners for payment, and the plaintiff retained the

bills already in his possession. The notes when due were

taken up by other bills, and they in their turn were several

times renewed. Ultimately the plaintiff sued all the three

partners on the original bills, and. he was held entitled so to

do, never having discharged any of them, either intentionally

or otherwise.

Nor was there any difference in such cases as these between

the liability of a retired partner at law and in equit}'. In Oak-

o-ford V. European and American Steam Skip Company (o), a

partner retired, and the continuing partners indemnified him

against all claims that might be made against him as a

member of the firm. Disputes afterwards arose between the

continuing partners and a company respecting a contract

entered into before the retirement. These disputes were

{n) 2 B. & A. 210. See, too,

liiwire v. Redman, 1 Q. B. D. 536,

where the pLaintiff had not expressly
reserved his rights against the re-

tired partner. See, also, Feather-

stone A^ Hunt, 1 B. & C. 113 ;

Spencele]j v. Greenwood, 1 Fos. & Fin.

297. Compare Evans v. Drummond,
4 Esp. 89, noticed infra, p. 247.

(o) 1 Hem. & M. 182.
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partly adjusted. Those unadjusted were referred to arbitration ^^- ^^-
^']''^p-

2-

oGCv • o.

pursuant to a clause in the contract. The reference was after-

wards revoked ;
and an action upon the contract was then

brought against the continuing partners and the retired partner.

The retired partner sought to have this action restrained by

injunction, upon the ground that his retirement and indemnity

had placed him in the position of a surety only for the due

performance of the contract
;
and that what had taken place

since the retirement which was known to the company had

discharged him. But it was held that his liability continued,

and his bill was dismissed with costs.

The principle of the above cases applies to <io?v?!(7»f partners Position of dor-

mant partners.
even more strongly than to others

;
for a creditor who has a

security of which he is unaware, cannot intentionall}^ give up

that securit}'. Therefore, if A. and B. are partners, and the

two become indebted to a creditor who knows only of A., and

then B., the dormant partner, retires, no dealings between the

creditor and A. will discharge B. from his liability to be sued

when discovered, unless those dealings extinguish the original

debt not only as against B. but also as against A. (p).

Class A ?;.— Cases in avhich a retired partner has not

BEEN discharged, ALTHOUGH A NEW PARTNER HAS BEEN

introduced into the firm.

The introduction of a new partner has no effect on the
JJ'^J:*^;^j*™;

liabilitv of a retired partner, unless the liability of the former partner on the

„,,.,, 1 ,, 1
•

1 liability of a

is substituted by the creditor for that ol the latter, wnicn
^.g^jred partne

cannot be the case unless the creditor can, as of right, hold the

new partner hable for the old debt. This, moreover, he cannot

do by virtue of any agreement between the partners themselves ;

and even if the new firm adopts the old debt and pays interest

on it, this is j^rimd facie only in pursuance of some agreement

between the partners themselves ;
and a creditor who docs no

more than allow the partners to carry out that agreement, does

not debar himself of his right to look for payment to those

originally indebted to him.

•r.

(p) Robinson v. TFilkinson, 3 Price, 538.
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Bk. II. Chap. 2. A leading case on this head is Kirwan v. Kinvan (q).

-^—'-^
There, three partners, C, M., and N., were indebted to the

Kirwan.^' plaintiff. C. retired, and M. and N. continued in partnership

together and agreed to discharge the debts of the old firm.

M. afterwards retired, and N. took in a new partner. The

plaintiff's account was transferred from the books of the old to

the books of the new partnership, and interest was paid, and

accounts were rendered to him as before. The plaintiff was

informed of the dissolution, and had stated to one of the

retired partners that he was aware he had no further claim

upon him. But it was held, that the three original partners

remained liable, as there was nothing to show that the security

of the new firm had been substituted for that of the old, and

the statement above referred to could not be regarded as an

agreement to discharge the retired partner.

Gough r. Davies. In GoiKjli V. Davics {)), three persons were partners as

bankers, and were indebted to the plaintiff. One of the

partners retired
;
a new partnership was formed between the

continuing partners and other persons ; the plaintiff's debt

was transferred to the books of the new firm, and he assented

to such transfer. Moreover, the plaintiff continued to deposit

money with the new firm, and was paid by it interest on the

old debt and new deposits, as if they all formed one debt.

But it was held, that there was nothing in all this to show any

agreement by the plaintiff to discharge the retired partner, and

he was consequently held liable for the old debt.

Blew V. Wyait. Blcw V. Wi/att (s) is another case to the same effect. A
clerk lent money to his employers, who were in partnership as

brewers, and took an acknowledgment for it. Several changes
took place in the firm, one of the original partners retiring

and other persons from time to time coming in and going out.

The clerk remained in the employ of the firm notwithstanding
these changes, and was aware of them, and was always paid

interest by the firm for the time being. He was nevertheless

held entitled to sue the two original partners for the money he

had lent them.

Eight to sue new Whether in these cases of Kirwan v. Klncan, Gough v.

(q) 2 Cr. & M. 617. {^) 5 Car. & P. 3D7.

(r) 4 Price, 200.
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Davics, and Blew v. Wyatt, the creditor could have sued the ^'^- n. Chap. 2.

new firm, may perhaj^s be open to doubt {t). If he could not,
^^^

it would be absurd to contend that the liability of the new firm llZuil^hSgU
was substituted for that of the old

; whilst if he could the
*° ''"° ^'"^ ^^'^

evidence was not sufficient to show an intention on his part
to deprive himself of the security afibrded by the undoubted

liability of the original firm before any change in it took place.

It by no means follows that a creditor who assents to an

arrangement by which a new person becomes liable to him,
consents to abandon his hold on another person clearly liable

to him already ; and unless a substitution of liability can be

established, the old liability remains (/().

Class B.—Cases in which a retired partner has been

discharged.

In all these cases it will be found that the Court or a jury

has come to the conclusion that the creditor has in fact, either

expressly or impliedly from his course of dealing with the

continuing partners, adopted them as his sole debtors, and

thereby in fact discharged the retired partner {x).

That a retired partner may be discharged by the creditor's Retired partner

adoption of the other partners as his sole debtors, although no
Xorged though

^
new partner has been introduced into the firm, is clear from "°

"'^^ partner
•^ comes in.

tlie case of Thompson v. Percival (y) already noticed.

In Evans v. Drummond (z), a firm of two partners gave a Evans v.

partnership bill for goods supplied them. One of the partners

retired, and the bill when due was not paid, but was renewed

by another bill given by the partner who continued the business.

The creditor took this bill knowing of the change in the firm.

Lord Kenyon held, that by so doing the creditor had relied

on the sole security of the continuing partner, and had dis-

(0 See per Bolland, B., 2 Cr. & that lie shall look only to the meni-

M. 628
;

Daniel v. Cross, 3 Ye.s. Leis of the firm for the time being.

277 ; Fercjusson v. Fijffe, 8 CI. & Dig. 30, ed. 3. See Hort's case and

Fill. 121. Grain's case, I Ch. D. 307.

(m) See Harris v. Farwell, 15 Beav. (y) 5 B. & Ad. 025 ; ante, p. 242.

31, (2) 4 Esp. 89. Compare Bedford

(x) Mr, Pollock says truly, that v. DeaJdn, 2 B. & A. 210, noticed

there is nothing to prevent a firm ante, p. 244.

from stipulating with any creditor
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Bk. II. Chap. 2. charged the other.
Sect. 3.

^

the same effect.

Reed v. White (ci) is a similar case and to

Effect of intro-

duction of ne\v

partner.

Hart V.

Alexander.

The inference that a retii-ed partner has heen discharged is

greatly facilitated by the circumstance that a new partner has

joined the firm and become liable to the creditor in respect of

the debt in question (b). But this is not necessarily conclusive ;

for there may be circumstances showing that such was not the

intention of the parties (c). At the same time, in the absence

of any such evidence, the acceptance by the creditor of the

liability of a new partner will practically preclude him from

afterwards having recourse to the retired partner (d).

In Hart v. Alexander (e), the plaintiff, an officer in the East

India Company's service, had in 1813 opened an account with

the house of Alexander and Co. of Calcutta, which failed in

1832. The defendant retired from the firm in 1822, when a

new partner was introduced, and since that time other changes

had taken place, some of the old partners retiring and new

ones coming in. The defendant's retirement was advertised,

and there was evidence to show that the plaintiff was aware of

the fact. The new firms from time to time accounted with

the plaintiff and paid him interest, sometimes at one rate and

sometimes at another. On the bankruptc}^ of the firm in 1832,

the plaintiff proved the amount of his debt against its joint

estate. The plaintiff afterwards sued the defendant
;
and the

case was tried before Lord Abinger, who is reported to have

said to the juiy :
—

" To ask you if there was an agreement Ijy the plaintiflf to discharge the

defendant, is to put the case upon a false issue, the agreement, if any,

being an agreement raised by construction of law : the true c^uestion being
whether the plaintiff did not go on dealing Avith the new firm, and making
up fresh accounts with tliem, so as to discharge the defendant. I take the

law to be this : Where a debtor who is a partner in a firm, leaves that firm,

and any person trading with the firm has notice of it, and he goes on dealing

(a) 5 Esp. 122.

(b) See as to this, ante, p. 205

et seq.

(c) See infra, p. 254, and Keay v.

Fenwick, 1 C. P. D. 745.

(f^) As to the effect of taking a

new security when no new partner
comes in, see ante, p. 244.

(e) 7 C. & P. 746, and 2 M. & W.
484. See, also, Wilson v. Lloyd, 16

Eq. 60
; Oakeley v. Pasheller, 4 CL

& Fin. 207, noticed i^ifra, p. 251.

Compare Commercial Bank Corp. of
India and the East, 16 W. R. 958,

and Ex parte Gibson, 4 Ch. 662.
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witli the firm and making fresh contracts, that discharges the retiring Bk. 11. Chap. 2.

partner, though no new partner comes in. So it is if the creditor draws ^^ct. 3.

for part of his balance and sends in more goods ; so, if the creditor strike

a fresh balance with the new partners for a different rate of interest
; so, if

a new partner comes in and the creditor accept an account in which the

new partner is made liable for the balance—that discharges the old firm, as

both firms cannot be liable at once for the same debt. This is the law as

laid down in several cases in which indeed there is some contradiction :

however, I believe that T.'hat I have stated is the result of them"(/).

The jury found for the defendant. A new trial was moved for

on the ground that there was no evidence to go to the jury to

show that the plaintiff had agreed to discharge the defendant

from his liabilit}^ but the Court (g) thought that there was

abundant evidence to sliow that the plaintiff knew of the

defendant's retirement, and a new trial was refused.

To this class of cases also belong those already noticed, in

which the joint liabilit}' of old and new partners has been sub-

stituted for that of the old partners only (/<)•

A creditor may so conduct himself as to be estopped from Release by

saying that a retired partner is still liable to him. But it is
^^ °^^^ '

not often that this can be established. A settlement by partners

of their accounts on the footing that one of them only is liable

to a creditor, will not affect him unless he has been guilty of

some fraud, or has done some act or made some statement in

order to induce the partners, or one of them, to settle their

accounts on the faith that one of them is no longer liable (i).

Closely allied to the subject which has just been discussed, Discharge o£

1 • 1 z' J.1 i. i r estate of

is that which relates to the discharge of the estate ot a jgceased

deceased partner from the liabilities to which he was subject
P'^^'^"^'"-

as a partner at the time of his death. The position of the

estate of a deceased partner, with reference to the question of

discharge by reason of a creditor's dealings with the surviving

(/) The learned judgewas scarcely 27, noticed ante, pp. 208, 209.

warranted by those cases in going so (i) See Davison v. Donaldson, 9

far as he did. Q- B. D. 623 ;
Featherstone v. Hunt,

(g) BoUand, B., dissentiente. 1 B. & C. 113, a case ol alleged

(h) Ex paHe TVliitmore, 3 Deac. fraud.

365
; Rolfe v. Flon-er, L. R. 1 P. C.
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v/

Bk. II. Chap. 2.
partners, is very similar to the position of a retired partner.

Sect. 3.
. , ^ ,

. . .

The same principles are applicable to both, and the authorities

which are in point as regards the one, are so also as regards

the other. The parallel between the two would be complete,

were it not that before the Judicature Acts the estate of a

partner who died in the lifetime of his co-partners was liable

for the joint debts of the firm in equity onl}' (A) ;
and there

might have been circumstances to induce a Court of equit}^ to

hold that estate discharged, although the same circumstances

would not, in the case of a retiring partner, have operated as a

discharge at law (/), and vice versa (m).

It has been decided in equity that if a creditor of a firm

knows of the death of one of the firm and continues to deal

as before with the survivors, he does not lose the remedy which

he had against the estate of the deceased partner, unless there

is evidence showing an intention to abandon the right of

having recourse thereto for pajanent (ii) ;
and an attempt by

the creditor to obtain payment from the survivors is not

sufficient evidence of such an intention. Thus, if he sues

the survivors, and obtains judgment against them, this

will not necessarily deprive him of his right to obtain pay-

ment out of the estate of the deceased (o). So, proving in

bankruptc}^ against the estate of the new firm, is not, ^jer se,

sufficient to preclude the creditor from afterwards having

recourse to the assets of the dead partner ( j>). Still less will

any dealing with the surviving partner if induced by his

fraud (q).

Liability not dis- Even where a new partner has been introduced, a creditor

in^'^ith new^"
^^ ^^® °-^^ firm, wlio coiitinucs to deal with the new firm

persons. ^s lie dealt with the old, and is paid interest by the new firm

(/.;)
As to the nature of this lia-

bihty, see ante, p. 194.

(l) See Ex parte Kendall, 17 Ves.

522 and 525.

(in) Jacomh v. Harwood, 2 Yes. S.

265.

(n) Winter v. Innes, 4 M. & Cr.

101, and see Devayncs v. Nolle,

Sleech's case, 1 Mer. 539
; Clayton's

case, ib. 579
;
Palmer's case, ib. 623

;

Braithwaite v. Britain, 1 Keen, 206.

(o) Jacomh v. Harwood, 2 Ves. S.

265; andanie,p. 195,andi;i/ra,p. 257.

{•p) Sleech's case, 1 Mer. 570 ;

Harris v. Farwell, 15 Beav. 31. But

compare Brown v. Gordon, 16 Beav.

302, and Bilhorougli v. Holmes, 5 Ch..

D. 255, infra, note {s).

(q) As in Plumer v. Grer/ory, 18

Eq. 621.
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as if the debt was its own, does not thereby deprive himself ^^- H- ciiap. 2.

of his right to be paid out of the estate of a deceased member '—

of the okl firm (r). In Harris v. Farwell{s), a banking firm Harris u

consisting of three partners became indebted to a customer

on a deposit note
;
one of them died, and the survivors took

his son into partnership with them. The new partnership

paid interest on the note for some time, and then became

bankrupt. Tlie phiintift' proved against the new firm for the

amount of his debt, and was paid a dividend out of its estate.

It was hekl that lie had done nothiiig which precluded him

from having recourse to the estate of the deceased partner.

On the other hand, if, after the death of a partner, a creditor Effect of adml-

of the old firm knows of the death, and does not take an}' estate,

steps to obtain payment from the estate of the deceased, if the

creditor lies by and allows that estate to be administered as if

he had no claim upon it, and if he continues to deal with the

surviving partners as if they and they alone were his debtors,

in that case the creditor will not be allowed to resort to the

assets of the deceased. Oakcley v. Pasheller and Broivn v.

Gordon may be referred to as illustrating this doctrine.

In Oakcley v. Pasheller (t) two partners, A. and B., executed Oakeley v.

Pasheller.

three joint and several bonds to the plaintiff to secure repay-

ment of money lent. A. died, and B. took in C. as a partner

with him. An agreement was come to between A.'s executors

and B. and C, that the latter should take the assets and liabiU-

ties of the old firm, and indemnify A.'s estate from those lia-

bilities. Of this the plaintiff had notice 00- He was paid

interest on his bond by the new firm, and received accounts

from it in which the old debt and the debts contracted by the

new firm were blended together. On two occasions the plaintiff

(r) Daniel v. Cross, 3 Yes. 277.

(s) 15 Beav. 31. It does not ap-

pear from the report when the cus-

tomer first knew of the change in

the firm. Compare Bilhorough v.

Holmes, 5 Ch. D. 255, a somewhat

similar case, where the estate of the

deceased partner was held to he

discharged. The proof, however,

there, was for money lent to the

new firm.

(t)
10 Bli. N. S. 548, and 4 CI. &

Fin. 207. See on it, Sicire y. I\cd-

man, 1 Q. B. D. 543. In U^ilson v.

Lloiid, 16 Eq. 60, this case was fol-

lowed, though no new partner joined

the firm, hut JFilson v. Lloyd cannot

he relied upon. See Simimn v.

Henniny, L. R. 10 Q. B. 406.

(m) See 4 CL & Fin. 212. The

marginal note states that he had

not.
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Bk. II. Chap. 2. \y^{i agreed to oive, and had given, the new firm consider-

able further time to pay the bonds, but A.'s executors had no

notice of this. Ultimately the plaintiff took from B. and C.

an assignment of some policies as a collateral security for pay-

ment of the bonds, expressly reserving his rights against A.'s

estate. It was, however, held that A.'s estate had been dis-

charged from its liability from what had previously taken

place. The Court thought that A.'s estate had become, as it

were, surety only for payment of the debt, and that it had

been discharged by the long indulgence granted by the plain-

tiff to the other debtors (x). The true ratio decidendi, how-

ever, was that the plaintiff had accepted B. and C. as his sole

debtors.

Brown V. In Bfoioi V. Govdou (?/), the plaintiff deposited money with

a banking firm consisting of three partners, A., B., and C.
;

D. afterwards became a partner. A. died, having made a Avill

containing a trust for payment of his debts. After A.'s death

his son, who was also his executor and residuary devisee and

legatee, became a partner in the bank. Some time afterwards

B. and C. died. The bank had been continued, first, by B.,

C, D., and A.'s son
;
then by D., C, and A.'s son, and lastly

by D. and A.'s son ;
but it ultimatel}- stopped payment, and

the two surviving partners were adjudged bankrupts. Interest

had been paid to the plaintiff by the successive firms, and the

plaintiff's debt was proved in the Bankruptcy Court. On a

bill filed for the purpose of obtaining payment out of

A.'s estate, it was held that the plaintiff, by neglecting for

sixteen years to make any claim against the assets of the

deceased, and by treating the successive firms as his debtors,

had discharged the estate of the deceased, and that he could

not be considered as a creditor of the deceased, so as to avail

himself of the trust in the will for payment of debts.

Cases of fraud. In whatever way a creditor may have dealt with the surviving

(x) This fjuasi suretyship is surely See, also, Rodgers v. Maw, 4 Dowl.

a false analogy, imless the creditor & L. 66.

has assented to such a change in his (y) 16 Bear. 302
; Bilhorough v.

debtor's position. See, on this point. Holmes, 5 Ch. D. 255, a similar case,

Oakford v. European, d-c., Ship Co., but not so strong. See ante,

1 Hem. & M. 182, a7ite, p. 244
;

note (s).

Sicire v. Redman, 1 Q. B. D. 537.
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partners, he cannot be held to have adopted them as his sole ^^- II- Chap. 2.

debtors in respect of a demand arising out of a fraudulent ~
transaction, of which he has been constantly kept in igno-
rance (2).

Before leaving this subject, it ma}- be useful shortly- to review Recapitulation,

the effect of the numerous cases which have been noticed in the

preceding pages. Those cases establish that :
—

1. An express agreement bv the creditor to discharo-e a

retired partner, and to look only to a continuing partner, is

not inoperative for want of consideration; for Lodge v. Dicas{a)

has, as to this point, been overruled by lliomjyson r. Per-

ciral (I)) ;

2. An adoption by the creditor of the new firm as his debtor

does not by any means necessarily deprive him of his rights

against the old firm either at law (c) or in equity (d) ;

3. And it will certainly not do so if, by expressly reserving

his rights against the old firm, he shows that by adopting the

new firm he did not intend to discharge the old firm (<') ;

4. And by adopting a new firm as his debtor, a creditor

cannot be regarded as having intentionally discharged a person

who was a member of the old firm, but was not known to the

creditor so to be (/) ;

5. But the fact that a creditor has taken from a continuing

partner a new security for a debt due from him and a retired

partner jointly, is strong evidence of an intention to look only

to the continuing partner for payment (g) ;

G. And a creditor who assents to a transfer of his debt from

an old firm to a new firm, and goes on dealing with the latter

for many years, making no demand for payment against the

(z) See Claytan's case, 1 Mer. 579 ;

ante, pp. 235, 236.

(a) 3B. & A. 611.

(b) 5 B. & Ad. 925.

(c) David v. Ellice, 5 B. & C.

196
; Thompson v. Percival, 5 B. &

Ad. 925 ;
Heath v. Percival, 1 ?. W.

682, and 1 Str. 403 ;
Kirican v.

Kincan, 2 Cr. & M. 617 ; Goiajh v.

Davics, 4 Price, 200 ;
Bleic v. n^yatt,

5 C. & P. 397.

(r?) OaJcford v. Euroi^^an, d-c, Ship

Co., 1 Hem. & M. 182 ; Sleech's case,

1 Mer. 539 ; Chvjton's case, ib. 579 ;

Palmer's case, ib. 623 ;
Braithiraitc

V. Britain, 1 Keen, 206 ;
Jl'inter v.

Lines, 4 M. & Cr. 101.

(e) Bedford v. Deakin, 2 B. & A.

210 ;
Jacomb v. Haricood, 2 Yes. S.

265.

(/) Robinson v. Jfilkinson, 3

Price, 538.

(g) ?Jvans v. Drumnwnd, 4 Esp.

89 ;
Peed v. Uliite, 5 ib. 122.
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^^^-
^J- ^^^P-

2. old firm, maj' not unfairly be inferred to have discharged the

old firm. If a jmy finds that he has done so, the Court will

not disturb the verdict (It) ; and if the question arises before a

Judge, e.g., in bankruptcy or in the administration of the estate

of a deceased partner, the Court will consider all the circum-

stances of the case, and will infer a discharge if, upon the

1

whole, justice to fill parties so requires (?"),
But the small

number of cases in which relief has been refused, compared
with those in which it has been granted, shows that the leaning

pf
the Court is strongly in favour of the creditor.

Merger of one

security in

another.

Bills, &c., create

no merger.

(b.) Of the effect of merger and judgment recovered.

Having now examined the mode in which a partner may be

discharged from liability, by reason of a substitution of some

other person in his place with the creditor's assent, it is neces-

sary to advert to a doctrine by which a partner occasionally

finds himself discharged, simply because his creditor has

obtained a security of a higher nature than that which he

previously possessed.

If a i)erson solely indebted enters into partnership with

another, and the two give a joint note or bill for the debt of

the first, and the note or bill is not paid, the creditor is not

precluded from demanding payment from his original debtor (A),

unless it can be shoAvn that the bill or note was taken in satis-

faction of the original demand (?). So, if two partners are

indebted on the partnership account, and one of them gives a

bill or note for the debt, and that bill or note is dishonoured,

the creditor who took it will not be precluded from having

recourse to both partners for payment (;»), unless it can be

(h) Hart v. Alexander, 2 M. & W.
484.

(i) Ex parte Kendall, 17 Yes.

522-5
; Oakeley v. Pasheller, 4 CI. &

Fin. 207 ;
JFilson v. Lloyd, 16 Eq.

60
;
Brou-n v. Gordon, 16 Beav. 302.

(k) Ex parte Scddon, 2 Cox, 49
;

Ex parte Lohh, 7 Ves. 592
;
Ex p)arte

Meinertzhagen, 3 Deac. 101 ;
Ex "parte

Hay, 15 Ves. 4
;
Ex parte Kedie, 2

D. & C. 321.

(l) As in Ex parte Wlntmore, 3

Deac. 365
;
Ex piarte Kirhy, Buck,

511
;
Ex parte Jackson, 2 M. D. &

D. 146.

(?n) KecLy v. Fenivick, 1 C. P. D.

745 ; Bottomley v. Nuttall, 5 C. B.

N. S. 122
;

irhitu-ell v. Perrin, 4

C. B..N. S. 412
;
Ex parte Hodgkin-

aon, 19 Ves. 291. See, too, Ex parte

Raleigh, 3 M. & A. 670
; Bedford v.

Deakin, 2 B. & A. 210, noticed ante,

p. 244.
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sliown that he intended to substitute the habihty of the one ^^- H. Chap. 2

for the joint liability of the two (h).

Sect. 3.

But when a creditor obtains from his debtor a security of Securities of a

a higher nature than he had before, and does not take care to
^° er nature co.

accept it as a collateral security (o), the original debt is merged

in the higher security, and can no longer be made the founda-

tion of an action, or of proof in bankruptcy ( jj) ; and this doc-

trine is as much applicable to joint as to several obligations.

And there is no mean authority for saying that if two par;:ies

are jointly indebted by simple contract, and one of them gives

his bond for payment of the debt, the joint debt is at an

end {q) ;
but there are recent decisions to the contrary (r), and

the question cannot be considered as yet settled. If a joint Judgment

creditor obtains judgment against one of the partners only, he

loses his remedy against the others even if not known to him (.s).

But this rale does not apply when the other partners are abroad,

and cannot therefore be sued here with effect {t). If one partner

only is sued, and judgment is given for him, the creditor is not

precluded from afterwards suing the others, unless the first action

failed for a reason which appHes equally to the second (m).

It has been already seen that a judgment recovered against

continuing partners and an incoming partner is a defence to an

recovered.

(?i)
As tlie jury found was the

case in Evans v. Drumviond, 4 Esp.

89, and Eeed v. IVhite, 5 ib. 122.

Compare the cases in the last note.

(o) As in Ex parte Hughes, 4 Ch.

D. 34, note.

(p) Ex parte Oriental Financial

Corporation, 4 Ch. D. 33 ; Higgen's

case, 6 Co. 44 h
;
Owen v. Homan, 3

Mc. & G. 378 ;
Price v. Moulton, 10

C. B. 561
;
Shack v. Anthony, 1 M.

& S. 573. A judgment on a cove-

nant in a mortgage does not aft'ect

the right of the mortgagee to fore-

close
; Popple V. Sylvester, 22 Ch. D.

98 ;
Ex parte Fewings, 25 Ch. D. 338.

(q) Basset v. JVood, 11 Yin. Ah,

Exting. B. 8
;
and see Oicen v. Ho-

man, 3 Mc. & G. 407; Ex parte

Hcrnaman, 12 Jiu\ 642, and 17 L. J.

Bk. 17.

(;•) Shar2)e v. Gibbs, 16 C. B. N. S.

527 ;
Ansell v. Baler, 15 Q. B. 20 ;

and infra, note (c).

(s) Kendall v. Hamilton, 4 App.

Ca. 504
; King v. Hoare, 13 M. &

^y. 494
;
Ex parte Higgins, 3 De G.

& J. 33. See as to dormant partners,

CambcfoH v. Chapman, 19 Q. B. I).

229, noticed in the addenda. In

Baddeley v. Consolidated Bank, 34 Ch.

D. 536, the surety had not recovered

judgment, and this rule did not

apply. A colonial judgment creates

no merger. Bank of Australasia v.

Nias, 16 Q. B. 717.

(f) See 19 & 20 Vict. c. 97, § 11
;

Ex parte Wcderfall, 4 De G. & S. 199.

(«) Phillips v. Ward, 2 Hurlst. &

C. 717.
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Merger of joint
and several

obligations.

Bk. II. Chap. 2. action against a retired partner who might have been sued with

the continuing partners in the first instance (x).

AVitb respect to obhgations which are joint as well as several,

there is more difficulty. A joint and several obligation, arising

ex delicto, is extinguished b}' a judgment recovered against

any one of the persons obliged (y) ; but, as regards joint and

several obligations arising ex contractu, although a joint

judgment against all the persons obliged extinguishes the

separate liability of each, for nemo debet his vexari 2)w ecidem

causa, yet a judgment obtained against one of them only

does not extinguish the separate liability of the others (z).

In order that this effect may be produced the judgment must

be satisfied (a). As regards joint and several liabilities arising

from breaches of trust, a joint judgment does not preclude

proof in bankruptcy against the separate estates of the judg-

ment debtors (/>).

Further, if several persons are jointly liable, and one of

them afterwards gives a separate collateral security on which

judgment is recovered against him, this will not merge the prior

joint liability (c).

Effect of doc- The rule that a bond or judgment merges any simple contract
trines of merger ,,. i^ c ^

• ^ • • t  ^

on securities for debt m rcspect ot whicli it may have been given or obtained,
future advances,

^^^j^ applies if the simple contract debt existed first in order of

time, and if the specialty creditor is the same as the simple

contract creditor. So that if a bond is given or a judgment
is obtained (under a warrant of attorney) as a securit}^ forfuture

. advances (d) ;
or if a simple contract debtor gives a bond or

(x) Scarfe v. Jardine, 7 Aj^p. Ca.

345, ante, pp. 46 aud 197. See also

Camhefort v. Chairman, 19 Q. B. D.

229, noticed in the addenda.

{y) Brinsmead v. Harrison, L. E.

6 C. P. 584, aff. 7 ib. 547 ;
Broim v.

TVootton, Cro. Jac. 73 ; Bucldand v.

Johnson, 15 C. B. 145
;
and see, as

to the plea of another snit depending,

Boyce v. Douglas, 1 Camji. 61.

(s) Ex parte Christie, Mon. & Bl.

352. See, also, Ansell v. Baker, 15

Q. B. 20.

(u) Higgen's case, 6 Co. 46 a
;

King v. Hoare, 13 M. & W. 494
;

and see Drake v. Mitchell, 3 East,

251.

{h) Re Davison, 13 Q. B. D. 50.

(c) Drake v. Mitchell, 3 East, 251.

See, too, Be Clarkes, 2 Jo. & Lat.

212
;
Ex parte Bate, 3 Deac. 358.

Compare Camhefort v. Cliapman, 19

Q. B. D. 229, noticed in the

addenda.

{d) Holmes v. Bell, 3 Man. & Gr.

213, and the note there.
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confesses a judgment to a trustee for his creditor (e), m neither ^^- H- Chap. 2.

.
, -n ji 1

Sect. 3.

of these cases wili there be any merger.

It must also be borne in mind that as regards the liability of Estates of de-

, , . I I , . ceased partners.
the estate 01 a deceased partner, at law when a partner died

his liability on contracts survived to his copartner, who alone

could be sued in respect of them. Hence a judgment recovered

against the surviving members of a firm does not preclude the

judgment creditor from obtaining payment of his original debt

from the estate of the deceased partner in equity (/) ; nor does

proof against his estate afford a defence to an action against

the surviving partners (r/).

Further, it is to be observed that merger does not, properly Merger not an'

speaking, extinguish a debt ; for, notwithstanding the fact that
t^j^ ^igi^t^

a debt is merged in a higher security, the merged debt is

sufficient to support an adjudication of bankruptcy against the

debtor (A) .

Again, proof in bankruptcy against the estate of one partner Proof in

, , T , . bankruptcy.
in respect of a partnership debt does not preclude the proving

creditor from afterwards suing the solvent partners, and re-

covering from them what he may have failed to obtain in the

bankruptcy (?")•

4. Lapse of Time.

By a number of well-known enactments, usually referred to Statutes of

•' Limitation.

as the Statutes of Limitation, a certain definite time has been

prescribed, within which, if at all, a person having a demand

against another must enforce it. These statutes apply as well

to partners as to other persons, and it becomes, therefore,

necessary to advert to them in the present work.

The principal statutes are the following {k) :—21 Jac. 1,

(c) Bdl v. Banls, 3 Man. & Gr.

258. In such a case equity would

probably follow tbe law, xd res magis

valeat quam pereat.

(/) Jacomb v. Harwood, 2 Ves. S.

265
; Liverpool Borough Baiik v.

Wulkery 4 De G. & J. 24. See, also,

Rawlins v. TVickham, 3 De G. & J.

304, ante, pp. 195, 250.

(g) Be Hodgson, 31 Ch, D, 177.

(h) Ee Davison, 13 Q. B. D. 50
;

Be Griffiths,
3 De G. M. & G. 174,

and the cases there cited.

(i) Keay v. Fenioick, 1 C, P. D.

745; WUtwell v. Perrin, 4 C. B.

N. S. 412 ; Bottomley v. Nuttall, 5

C. B. N. S. 122.

(h) The principal
act relating to

Irelandisl6&l7 Vict. c. 113. See

§ 20.
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Bk, II. Chap. 2.

Sect. 3.

Times limited

for biingiog
actions.

Twelve years.

Six years.

Four years.

Two years.

Further time.

c. 16
;
4 & 5 Anne, o. IG

;
3 & 4 Wm. 4, c. 27 ;

3 & 4 Wm. 4,

c. 42
;
19 & 20 Vict. c. 97 ; 37 & 38 Vict. c. 57.

Neglecting those provisions of the Statutes of Limitation,

which are of little importance to partners, the times prescribed

for the prosecution of actions are as follows :
—

Tivelve years for the recoveiy of legacies, of rent, of money

charged on lands, of money due on judgments, bonds, and mort-

gages, and for the redemption of mortgages (3 Sc 4 Wm. 4, c.

27, §§ 28 and 40
; 3 & 4 Wm. 4, c. 42

; 37 & 38 Vict. c. 57).

Six years for the recover}' of arrears of rent, and of interest

on money charged on land (3 & 4 Wm. 4, c. 27, §§ 41, 42);

and for the recovery of seamen's wages (4 & 5 Anne, c. 16,

§ 17) ;
and of money due on bills of exchange, promissory

notes, or in respect of any other contract which is not under

seal (21 Jac. 1, c. 16, § 3) ;
and of money due on awards where

the submission is not under seal (3 Sc 4 Wm. 4, c. 42, § 3) ;

and for the institution of actions or suits for an account (21

Jac. 1. c. 16, § 3, and 19 & 20 Vict. c. 97, § 9).

Four years for the recovery of damages in respect of an

assault, battery, or false imprisonment (21 Jac. 1, c. 16, § 3).

Tiro years for the recovery of damages for words of them-

selves defamatory (21 Jac. 1, c. 16, § 3) ;
and for the recovery

of penalties, damages, or sums given by statute to the party

grieved (3 & 4 Wm. 4, c. 42).

There are provisions extending these periods in favour of

persons who, when their right to sue accrues, are within the

age of twent3'-one, under the disability of coverture, or of

unsound mind (/) ;
and also in favour of those whose demands

are against persons be^^ond the seas {in). But the absence

beyond the seas of one of several joint debtors does not now,

as it did formerly, enlarge the time for suing the others (n).

(l)
21 Jac. 1, c. 16, § 7

;
3 & 4

Wm. 4, c. 42, § 4
; 3 & 4 Wm. 4,

c. 27, § 16, &c. ; 37 & 38 Vict. c. 57,

§ 3. The imprisonment or absence

beyond tlie seas of a creditor does

not now enlarge his time for suing,

19 & 20 Vict, c, 97, § 10, Cornill v.

Hudson, 8 E. & B. 429 ; Purdo v.

Bingham, 4 Ch. 735. Tlie absence

beyond the seas of one of several

joint creditors did not enlarge their

time for suing under the old law

Perry v. Jackson, 4 T. E. 516.

{in) 4 & 5 Anne, c. 16, § 19, and

3 & 4 Wm. 4, c. 42, § 4.

(?i) 19 & 20 Vict. c. 97, § 11. See,

as to what is beyond the seas, § 12,

and as to the old law, Fannin v.

Anderson, 7 Q. B. 811
;

Towns v.

Mead, 16 C. B. 123.
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By the statute of James, actions "for such accounts as con-

cern the trade of merchandise between merchant and merchant,

their factors or servants," were excepted from hmitation, but

this exception no longer exists (o) ;
and actions for an

account, or for not accounting, must be brought within six

years (jj).

In applying the Statutes of Limitation to any particular case,

it is important to bear in mind one or two principles applicable

to them all.

1. Although a debt may have been contracted abroad, any

person who attempts to enforce it in this country must do so

within the time limited by the English statutes
;

for it is by

them, and not by the law of the place where the debt was con-

tracted, that English courts are governed in a matter of this

description (q).

2. When once time has begun to run, no subsequent dis-

ability or inability to sue stops it (r) : except where a defendant

dies and there is no representative to sue (s).

3. Time begins to run from the moment the right to sue

arises (t) ;
but in a case of concealed fraud, from the moment

Bk. II. Chap. 2.

Sect. 3.

Account bslween
raei'cliants.

General rules

applicable to the

Statutes of

Limitation.

Foreii'u debts.

Continuous run-

ning of time.

When time

begins to run.

(o) 19 & 20 Vict. c. 97, § 9.

(p) See 19 & 20 Vict. c. 97, § 9,

and 21 Jac. 1, c. 16, s. 3. This

branch of the subject will be

examined more at length, in that

part of the work which, treats of

accounts between partners. The

principal cases on the exception

relating to merchants' accounts are,

Inglis V. Haigh, 8 M. & W. 769 ;

Cottani V. Partridge, 4 Man. & Gr.

271
;
Robinson v. Alexander, 8 Bli.

X. S. 352 ;
Forbes v. Skelton, 8 Sim.

335. See JFebher v. Tyvill, 2 Wms.

Saund. 124, and the note there.

(q) See The British Linen Co. v.

Brummond, 10 B. & C. 903 ;
Huher

V. Steiner, 2 Bing. N. C. 202.

if) See Rhodes v. Smethurst, 4

M. & W. 42, and 6 ib. 351 ;
Goodall

V. Skerratt, 3 Drew. 216
; JFych v.

East India Co., 3 P. W. 309. There

is, however, an exception to this

rule, where an action brought in

time becomes abated, and another is

afterwards commenced. See Sturgis

V. Darrell, 4 H. & N. 622, and 6 ib.

120. See, as to how far merely

binding at an English port is a

return, so as to make time begin to

run, Gregory v. Hurrill, 5 B. tSc 0.

341, and 1 Bing. 324.

(«) SivindcU v. Bulkeley, 18 Q. B.

D. 250.

(t)
This was so at law, even in

cases of concealed fraud ;
The Im-

ferial Gas Co. v. The London Gas

Co., 10 Ex. 39
;
Hunter v. Gibbons,

1 H. & N. 459. See Bree v. Holbech,

Dougl. 655. But see now, Jud. Act,

1873° § 24
;
Jud. Act, 1875, § 10,

cl. 11, and the cases in the next

note.

s 2
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Cases of trust.

J

Bk. II. Chap. 2. ^^\lQlx the person acquiring the right first becomes aware
Sect. 3.

of it (»).

\

4. The chiim of a cestui que trust against his trustee in respect

of a breach of an express trust is not barred by mere lapse of

I
time (x) ; although it is otherwise if the trust is only construc-

j

tive (y). In consequence of the first branch of this rule, if a

I partner dies, having made a will containing a trust for payment
of his debts, his estate will be liable to the demands of credi-

tors of the firm much longer than if there were no such trust

in the will {z).

Revival of debts. 5. After time has begun to run, and even after it has run, a

debt may be revived by a A^Titten promise to pay it
;
or by an

acknowledgment in writing, from which a promise to pay it

may be inferred (a) ;
or by a payment on account of the principal

or interest due (h), from which a similar promise may be

implied (c).

In order that the application of these general rules to part-

ners may be fully understood, it becomes necessary to consider

the extent to which one partner can affect the other by acknovv'-

ledging and promising to pay, or by making payments on

account of a partnership debt. The old law upon this subject

was materially altered by the Mercantile Law Amendment Act,

Application of

tliese niles to

partners.

Old law.

(u) Gihhs V. Guild, 9 Q. B. D. 59 ;

Soitth Sea Co. v. IVymondsell, .3 P.

W. 143; Blair v. Bromley, 2 PL.

354, and 5 Ha. 542
;
Petre v. Petre,

1 Drew. 397. The fraud in Urqu-
hart V. Maciilierson, 3 App. Ca. 838,

was not alleged to have been con-

cealed.

(;x)
See Jud. Act, 18Y5, § 10,

cl. 2.

(y) Banner v. Berridge, 18 Ch. D.

254
; Bedford v. Wade, 17 Ves. 87.

(z) See Aidt v. Goodrich, 4 Russ.

430
;
Braithwaite v. Britain, 1 Keen,

206 ;
Broim \. Gordon, 16 Beav.

302. See, also. Pare v. C'lcrjg, 29

Beav. 589, where a society's pro-

perty was on its dissolution sub-

jected to a trust for the payment of

its creditors.

(a) See Tanner v. Smart, 6 B. &
C. 603. The cases upon the ques-

tion, what is a sufficient acknow-

ledgment ? are innumerable. The

following are selected for refer-

ence :
—Green v. Humjilweys, 26 Ch.

D. 474 ; Mitchell's claim, 6 Ch. 822,

a letter without prejudice ; Bonrdin

V. Greenwood, 13 Eq. 281, a mem. ou

a prom, note
;
Bush v. Martin, 2 II.

6 C. 311, entry by a committee in

their minutes
; letter asking for an

account, or admitting a liability to

account
;
Banner v. Berridge, 18 Ch.

D. 254
; Quincey v. Sharpe, 1 Ex. D.

72 ; Prance v. Sym2)so7i, Kay, 678.

A letter from one partner to another

will not avail a creditor whose debt

is mentioned and recognised in it,

Ee Hindmarsh, 1 Dr. & Sm. 129.

(/))
See Whitcomb v. Whiting, 1

Smith, L. C, and the note there,

(c) See Morgan v. Kouiands, L. R.

7 Q. B. 493.
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but in order to understand its provisions a short allusion to ^^- H- Chap. 2.

the law as it previously stood is necessary. Prior to the act ^-^^-^—
in question, it was held that :

—
1. An admission by one of several jomt debtors that then- Admissions by

debt was still due, was not sufficient to take the case out of the
""^^ P^^^^ei-

statutes as against the others
; nor even as against the person

making the admission, unless it were in writing signed by
him (d).

2. An actual promise by one of several joint debtors that Promise l.y one

the debt should be paid, was of no validity against any person
^'^^^^^^'

except him who made it, and not even against him unless it

were in writing and signed by him (e).

3. But as regards payment (/), it was held that if one of Payment by one

several joint debtors paid any money on account of the princi-
^'^^ '^^^'

pal or interest due from them all, such pa3^nent was sufficient

to take the debt out of the statute, not only as against the

person making the payment, but as against all the others

jointly liable with him (g). But even before the Mercantile

(d) 9 Geo. 4, c. 14, § 1
; Hyde v.

Johnson, 2 Bing. N. C. 777 ; Bristoio

v. Maxu-ell, 11 Ir. Law Rep. 461.

It was otherwise before 9 Geo. 4,

c. 14. See Manderston v. Robertson,

4 Man. & Ey. 440. As to admis-

sions by one partner, see ante,

p. 128.

(p) See the last note.

(/) As to payment by bills, see

Goican v. Forster, 3 B. & Ad. 507 ;

Irving v. Veitch, 3 M. & W. 90;

Turncy v. Dodicell, 3 E. & B. 136.

{g) See Tl'liitcomb v. Whiting, 2

Dougl. 652, and 1 Sm. L. C.
;

9

Geo. 4, c. 14, § 1. Tlie doctrine

that payment by one partner took

a debt out of the statute as against

all, ^\•as generally rested on the

ground that the partner making the

payment acted virtually as the agent
for the rest. But the liirht of one of

several co-debtors (whether they are

partners or not) to make a payment
on account of the joint debt, is not

derived from any authority conferred

by the other debtors, for they have

no light to prevent their co-debtor

from relieving himself from a lia-

bility to which he is subject as

much as they. Moreover, admitting

that the doctrines of agency are ap-

plicable to payments made by one

of several co-debtors, it is impossible

to justify, on that gromid, the deci-

sions which have just been noticed.

They were all, it is said, based upon

this, that a part payment is evidence

of a neiu promise to j)ay more (Bate-

man V. Finder, 3 Q. B. 574). But

upon what principle can it be held,

that after a partnership is dissolved,

one partner has any implied autho-

rity from his late partners, to bind

them by a fresh promise to pay an

old debt ? Assuming the debt to be

ali-eady barred, the question can ad-

mit of no satisfactory answer, and

yet the decisions went the length of

binding the firm even in this ex-

treme case. See the excellent judg-

ment in Bell v. Morrison, 1 Peters,

351, set out in Story on Part. § 324,

note.
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Bk. II. Chap. 2.

Sect. 3.

Liability in

equity of estate

of deceased

partner.

Way V. Eassett.

AlteratioliiS in-

troduced by 19

& 20 Vict. c. 97

Law Amendment Act payment by a surviving partner did not

prejudice the estate of a deceased partner (/O any more than a

liayment by the executors of the deceased prejudiced the

partners who survived (?) ;
for the executors of a deceased

partner are not liable jointly with the surviving partners. But

if one of the surviving partners was an executor of the deceased,

then a question of a different nature arose, turning not onl}^ on

the effect of the payment as such, but on whether it was made

by the survivors as surviving partners only, or as to one of

them in his character of executor also (/.).

The effect of the Statutes of Limitation upon suits in equitj'

against the executors of a deceased partner was not well

settled. Li Winfe7' v. Inncs il) Lord Cottenham expressed a

doubt whether the executors could set up the statute where

the surviving partner continued liable and had a right of con-

tribution against them : but in Way v. Bassctt (m) the statute

was successfully relied upon as a defence by the executors of

a deceased partner, although the surviving partners had by

various payments kept the debt alive as against themselves.

The law now is in accordance with the latter decision (»).

By the Mercantile Law Amendment Act, 19 & 20 Vict. c. 97,

it is enacted as follows :
—

§ 13. In reference to the provisions of tlie acts of 9 Geo. 4, e. 14, §§ 1 and

8, and 16 & 17 Vict. c. 113, §§ 24 and 27 (Irish), an acknowledgment or

promise made or contained hy or in a writing signed by an agent of the

party chargeable thereby, dulj- anthorised to make such acknowledgment
or promise, shall have the same effect as if such writing had been signed by
such party himseli.

Payments by one § 14. In reference to the provisions of the acts 21 Jac. 1, c. 16, § 3
;
3 &

4 Wm. 4, c. 42, § 3, and 16 and 17 Vict. c. 113, § 20 (Irish), when there shall

be two or more co-contractors or co-debtor,^, whether bound or liable jointly

only or jointly and severally, or executors or administrators of any co-con-

tractor, no such co-contractor or co-debtor, executor or administrator, shall

lose the benefit of the said enactments or any of them, so as to be charge-

of several co

debtors

(/()
Athlnx V. Tredyold, 2 B. & C. it did not. See, further. Griffin v.

23. Aehby, 2 Car. & Kir. 139
;
Atkins v.

(i) Slater v. Laxvaon^ 1 B. & Ad.

896.

(k) See Braithioaite v. Britain, 1

Keen, 206, where the payment j^re-

Vailed
; JFay v. Bassett, 5 Ha. 55

;

Brown v. Gordon^ 16 Beav. 302, where

Tredgold, 2 B. & C. 23.

(0 4 M. & Cr. 101.

(m) 5 Ha. 55.

(n) 19 & 20 Vict. c.

infra.

-, § 14,
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able ill respect or by reason only (o) of payment of any principal, interest Bk. II. Chap. 2.

or other money, by any other or others of such co-contractors, or co-debtors,
^^°*- 3-

executors or administrators.

(o) See, as to this word, Cockrill \.

S paries, 1 H. & C. 699.

{p) See Goodnnn v. Parton, 42

L. T. 568
;

TVatson v. Woodman, 20

Eti. p. 730.

{q) Ibid. 721.

(r) Thompson v. JFaithman, 3

Drew. 628, in which the surviving

partner was the sole executor of the

deceased. In this case, § 14 of the

act in question was treated as hav-

ing a retrospective operation, and as

destroying the effect of a payment
made before the act passed. This,

however, was a mistake. In every
other respect the case is good law.

As to the non-retrospective opera-

tion of § 14 of the statute, see Jack-

son V. Woolley, 8 E. & B. 778 ; Flood

V. Patterson, 29 Beav. 295.

(s) If in any case it could be

shown that a continuing or sur-

viving partner was in point of fact

authorised to act for the late partner

or his executors in making acknow-

ledgments or payments, the case

would be different.

C-^

The above statute, it will be observed, has materially altered Effect of above

the law as regards the effect of acknowledgments and part pay- plrtnl^rs.'^

ments. An acknowledgment by an agent being now sufficient

to affect his principal, acknowledgment by one partner will, it is
|

apprehended, be regarded as an acknowledgment by the firm :

and notwithstanding § 14, a part-payment by a partner will

probabl}" be regarded as a part-payment by the firm (p).

But after a dissolution a part-payment by a continuing or

a surviving partner will not prevent a retired partner {q), or

the executors of a deceased partner (;•), from availing them-

selves of the statute
;
and the same is true of an acknowledg-

ment {s).
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CHAPTEE III.

OF ACTIONS BETWEEN PAETNERS AND NON-PARTNEES.

Bk. II. Chap. 3. Ix order to complete the subjects discussed in tlie preceding

General observa- chapters it is necessary to examine the remedies by which
^°°^"

rights and obligations between partners and non-partners can

be enforced.

It is unnecessary to dwell upon criminal prosecutions, for

although partners may be prosecutors or j)rosecuted in respect

of criminal offences, the fact that they are partners has little,

if any, effect on their position in a criminal point of view.

The remedies which alone are of sufficient importance to

require consideration in a treatise like the present are actions,

defences by way of set-off, proceedings to enforce judgments,

and proceedings in bankruptcy. The subject of bankruptcy'

will be discussed hereafter, and the present chapter will there-

fore be confined to actions, set-off, and execution.

SECTION I.—ACTIONS BY AND AGAINST PARTNERS.

General observations.

The Judicature Acts, 1873 and 1875, and the rules of the

Supreme Court, 1883, have materially altered and improved

legal proceedings by and against partnerships and unincor-

porated companies.

1. There is now no distinction between legal and equitable

rules as regards parties to sue and be sued (a).

2. No action can be defeated by reason of the misjoinder

or non-joinder of parties (h) ;
and pleas in abatement are

abolished (c). If too mony or too few i3ersons join as plain-

(a) See Supreme Court Eules, (h) Orel. xvi. r. 11.

1883, Order xvi. (c) Orel. xxi. r. 20.
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tiffs, and the defendant can show that he is thereby prejudiced,
^^- I^- Chap. 3.

he can apply to have the improper plaintiffs struck out, or the —
proper plaintiffs joined, as the case may be (d).

3. All persons may be joined as plaintiffs, or as defendants,

in or agiiinst whom the right to any relief claimed is alleged

to exist, whether jomtly or severally, or in the alternative (c).

4. A plaintiff may at his option join, as parties to the same

action, all or any of the persons severally, or jointly and

severally liable on any one contract, including parties to bills

of exchange and promissor}'- notes (/).

5. Claims by plaintiffs jointly may be joined with claims by
them or an}- of them separatel}' against the same defendant (g),

provided no inconvenience is thereb}- occasioned (Ji).

6. Parties required by a defendant to be joined for his in-

demiiit}' or relief by way of contribution may be brought

before the Court (i).

7. AVhere there are numerous parties having the same

interest in one action, one or more of them may sue or

be sued on behalf of all (k).

8. Any two or more persons claiming or being liable as co-

partners ma}' sue or be sued in the names of the firms of

which they were members when the cause of action accrued (l) ;

and provision is made for the discovery of the individuals so

suing or being sued (m).

With reference to this last rule, it is to be observed that the Actions in the

firm's name, when used in any action, is merely a convenient ^^^^^^

method of expressing the names of those who constituted the

firm when the cause of action accrued. The rule does not

incorporate the firm (n) ;
so that if A. is a creditor of a firm,

B., C. and D., and D. retires and E. takes his place and the

name of the firm continues unchanged, A. cannot maintain an

(d) Ord. xvi. r. 11. (»0 Orel. xvi. rr. 14 and 15, and

(e) Ord. x^-i. rr. 1 and 4. Ord. vii. r. 2. See, as to the old laAV,

(/) Ord. xvi. r. 6. fFoolf v. City Steam Boat Co., 7 C. B.

(g) Ord. xviii. r. 6. 103.

(/(,)
IT), r. 7. (") See per James, L. J., ni Ex

(/) Ord. xvi. r. 48, et seq. See parte Blain, 12 Ch. D. 533. As to

Birmiiujham Land Co. v. L. & N. W. tlie Scotcli law from which the rule

Fadl Co., 34 Ch. D. 261. was taken, see Bullock v. Caxrd, L. H.

{k) Ord. xvi. r. 9. 10 Q. B. 276.

(0 lb. rr. 14 and 15.
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Bk. II. cbap. 3. action ao-ainst B., C. and E. in the name of the firm, nnless
Sect. ] .

'^ ' '

,

B., C. and E. have become or are content to be treated as his

debtors.

Where there

have been no

changes in the

firm.

'Wliere there

have been

changes.

In the case supposed, an action against the firm

wouhl mean an action against B., C. and D., i.e., A.'s real

debtors.

Where there have been no changes amongst the members of

a firm since the cause of action accrued, there is no difficulty

in following the rules. The writ ma}' bo served cither ujjon

an}' one or more of the partners, or at the principal place of

business of the firm, upon any person having the control or

management of the partnership business there (o). Appear-

ances are entered by the partners in their own names, but sub-

sequent proceedings continue in the name of the firm(23).

If all the members of the firm have projierly appeared, judg-

ment may be entered up against the firm (q), but not other-

wise (?)•

AVhere changes have occurred amongst the members of the

firm since the cause of action accrued little, if any, advantage

is derived from using the name of the firm. If an action is

brought against a firm, which the plaintifi" knows has been dis-

solved before the commencement of the action, the writ must

be served upon all the persons sought to be made liable (s).

If, as sometimes happens, the plaintiff sues a firm and obtains

judgment against it, without having discovered that any changes

have occurred in it since the cause of action accrued, he may
find himself in a difficulty when he seeks to enforce his judg-

ment. In such a case it may well happen that the person

against whom he seeks to enforce it is not one of those men-

tioned in Ord. XLIL, r. 10, and is, in fact, not liable to

execution without further proceedings, if at all (0-

A debt due from a firm under a judgment recovered against

(o) Orel. ix. r. 6. See, as to foreign

firms, PoUexfen v. Sibson, 16 Q. B. D.

792 ;
Baillie v. Goodwin, 33 Cli. D.

604
;
and as to lunatics, Fore Street

Warehouse Go. v. Durrant £ Co., 10

Q. B. D. 471.

(p) Ord. xii. r. 15.

{(])
lb. Jackson v. Litchfield, 8

Q. B. D. 474.

(/•)
Adam v. Toicnend, 14 Q. B. D,

103
; Jackson v. Litchfield, 8 Q. B. D.

474
;
Mnnsfer v. Cox, 10 App. Ca.

680, affirming Mansfcr v. PudJton, 11

Q. B, D. 435. As to execution, see

infra, § 3.

(s) Ord. xvi. r. 14.

(0 See Munster v. Cox, 10 App.
Ca. 680, and infra, § 3, as to execu-

tion.
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it in its mercantile name cannot be attached under the gar-
^k. Ii. Chap. 3.

nishee orders (ii).
—

It frequently happens that there are reasons which prevent

tlie joinder as plaintiffs of all who inimd facie ought to be

joined : in such a case those who cannot be so joined may be

made defendants. Thus if a firm has a cause of action, and

one member has improperly released it, the other members can

nevertheless maintain the action, joining him as a defendant,

so that justice may be done both to the plaintiffs and to their

opponents [x). Again, there appears to be no reason why an

action should not now be maintained for the recover}^ of a

debt due from one partner to the firm {y) ;
nor why, if two Two firms

firms have a common partner, an action should not be main-
partner^"^^°'^

tained by one firm against the other
; not, perhaps, in their

mercantile names, but by those members of one firm which are

not common to both against the members of the other firm
;

e.g., if there are two firms. A., B. and C, and A., D. and E.

an action may, it is conceived, be now maintained by A., B.

and C. against D. and E. or by B. and C. against A., D. and

E. or vice versa {z).

As a general principle, what a person has no right to do Defences to

himself, he cannot acquire a right to do by associating others
p^i.^nTrs founded

with him (a). Thus, it being a rule that a trustee cannot claim "" ^^^ conduct
^

^
of one of them

from his cestui que trust compensation for trouble, or loss of

time in the execution of the trust, it has been held that if one

(,f) Walker v. Rooke, 6 Q. B. D. 1 Wms. Saiuicl. 291 h. But suits in

631. equity could. See the cases in tlie

(.o) See the cases in the next last note. See as to the non-

iiote. a^ijjlication of this rule at law to

(i/) Piercy v. Fynneij, 12 Eq. 69 ; companies, Bosanquet v. Woodford,

Taylor V.Midland Bail. Co., 28 Beav. 5 Q. B. 310. As to estimating

287, and 8 H. L. C. 751, shoAV that damages sustained by one firm by

suits in equity would lie in these reason of being prevented from coin-

cases in aid of legal rights. See, pleting a contract made with anotlier

also, Luke v. South Kensinrjton Hotel finn, some members being common

Co., 11 Ch. D. 121
;
Williamson v. to both, see Waters v. Toicers, 8 Ex.

Barhonr, 9 Ch. D. 536, 2)er Jessel, 401.

^j j^ (a) See, in addition to the cases

() Before the Judicature Acts such cited infra, ante, pp. 116, 117, and

actions could not be maintained, Salomons v. Nmen, 2 T. E. 071

Bosanquet v. Wray, 6 Taunt. 598
;
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Bk. II. Chap. 3.

Sect. 1.

Astley V.

Johnson.

Surviving part-
ners prejudiced

by conduct of

deceased partner.

Ex parte Bell.

of a firm of solicitors is a trustee, and the firm acts as solici-

tors in the matter of the trust, the firm cannot claim payment
for its services

;
the disability of one of its members thus

extending to them all (b). So if one member of a firm is

guilty of fraud in entering into a contract on behalf of the firm,

his fraud may be relied on as a defence to an action on the

contract brought by him and his co-partners ;
for their inno-

cence does not purge his guilt (c). So if one j)artner resident

abroad sells partnership goods, and he knows they are to be

smuggled into this country, and he is privy to their being so

smuggled, then although his co-partners are innocent, the firm

cannot recover the price of such goods (d). So if one of

several partners draws a bill in his own name, and the bill is

accepted upon condition that he will provide for it when due,

he cannot, by indorsing that bill to the firm to which he

belongs, entitle himself and his co-partners to sue upon it(e).

In Astley v. Johnson, one of three partners purchased a bill in

the partnership name, and undertook to jjay for it at the end

of a month. He remitted the bill to his co-partners in England,

and they sued upon it. The bill, however, had not been paid

for as agreed, and it Avas held that the plaintiffs were not

entitled to recover, and were in no better position without

their co-partner than they would have been had he been a co-

plaintiff in the action (/).

In such cases as these the inability of the firm to sue is not

removed by the death of the partner who has created the

inability. Thus in Ex ixirte Bell (g), one of a firm advanced

money of the firm to a stranger for an illegal purpose ; and it

was held, after the death of the partner who advanced the

(b) See Brourjhton v. Broughton,

2 Sm. & G. 422, and 5 De G. M. &
G, 160

; Christophers v. TFliite, 10

Beav. 523
;

Collins v. Carey, 2 ib.

128
;
Matthison v. Clarh, 3 Drew. 3.

See tlie exception in cases of litiga-

tion, Cradock v. Pii^r, 1 Mc. & G.

664, and Re Corsellis, 34 Ch. D. 675.

(c) See Kilhy v. JVilson, Ry. &
Mood. 178.

(d) Biggs v. Lawrence, 3 T. R.

454.

(e) Sparrow v. Chisman, 9 B. & C.

241
; and see Richmond v. Heapij, 1

Stark. 202.

(/) Astley V. Johnson, 5 H. & N,

137.

{g) 1 M. & S. 751. See, also,

Brandon v. Scott, 7 E. & B. 237, and

compare Innes v. Stephenson, 1 Moo
& Rob. 147.
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monev, that the survivors could not recover it from the person ^k. ii. Chap. 3.
"

. , Sect. 1 .

to whom it was lent. So if a firm has become hankrupt, its ~—
trustee is in general in no better position than the partners

themselves would have been in, and is therefore frequently

liable to be defeated on similar grounds (h). But the

trustee of a bankrupt partner can disaffirm and avoid such

of his acts as are fraudulent as against his creditors, aru'

consequently acts of this nature afford no defence to an action

by the trustee and the solvent partner. Thus in iJc?7Z>?;^ v. Heilbuty.Nevili.

Nevill(i), a solvent partner and the assignees of a bankrupt

partner successfully maintained an action for a bill of the firm,

given by the bankrupt to a creditor of his own, under circum-

stances which amounted to a fraudulent preference.

Owing to the old technical rules relating to the joinder of Frauds by one

parties to actions, the principle above discussed was, moreover, the firm.

applied at law to cases where it produced great injustice ; viz.,

to cases where one partner acted in fraud of his co-partners.

For example, where a partner pledged partnership property,

and in so doing clearly acted beyond the limits of his autho-

rity, still, as lie could not dispute the vaHdity of his own act,

it was held at law that he and his co-partners could not recover

the property so pledged (k). So although a partner has no right

to i)ay his own separate debt by setting it off against a debt

due from his creditor to the firm, yet if he actually agreed that

such set-off should be made, and it was made accordingly, it

was held at law that he and his co-partners could not after-

wards recover the debt due to the firm (l). So where a firm

of three partners deposited goods upon the terms that they

were not to be parted with except on the joint authority of all

three partners, and they were nevertheless given up to one of

them, it was held at law that the firm could sustain no action

for the recovery of the goods (»i). In such cases, as observed

by Lord Tenterden, in Jones v. Yates («), there is no instance

(/i)
Jones V. Yates, 9 B. & C. 532. L. E. 6 Ex. 243, where the technical

(i) L. R. 4 C. P. 354. difficulty did not arise.

(k) Brownricjg v. Rae, 5 Ex. 489. (wi) Brandon v. Scott, 7 E. & B.

(Z) See Wallace v. Kelsall, 7 M. & 234.

W. 264
;
Gordon v. FAlis, 7 Man. & (n) 9 B. & C. 532, and see Eich-

Gr. 607. Compare Kendal v. JFood, mond v. Heapij, 1 Stark. 202.
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Bk. II. Chap. 3. "
j^ wliich a persoii has been allowed as plaintiff in a court of

Sect. 1.
.

^
.

'-

law to rescind his own act, on the ground that such act was a

fraud on some other person ;
whether the party seeking to do

this has sued in his own name onl}', or jointly with such other

person."

In such cases as these, however, relief might have been had

in equity (o) : and it is apprehended that the cases at law above

referred to can no longer be relied upon ;
the Judicature Acts

having removed the technical difficulties which led to their

decision.

If a partner in collusion with a debtor to the firm gives him

a receipt for his debt although no payment or anything

equivalent to payment is made, an action for the recovery of

the debt is nevertheless maintainable by the firm, i.e., by

the partner giving the receipt and his co-partners (_2>). For a

receipt does not preclude the person giving it from showing

that the money therein expressed to be received, was not in

fact received (q), nor does it discharge the debt. Again, a

right of set-off which might be pleadable to an action brought

by one partner, is not pleadable to an action b}^ him and his

co-partners (r) ;
nor if one partner covenants not to sue for a

partnership debt, will this preclude him from joining with his

co-partners in an action for the recover}' of that debt (s). In

each of these cases there is only a right of cross action against

the one partner ;
and although such right might be relied on

as a defence to an action by him alone, it is held not to affect

the firm to which he belongs.

Result of tie The conclusion to be drawn from the foregoing cases appears
ecisions,

^^ -^^ ^-^^^ ^j^^ conduct of one partner affords a defence to an

action by him and his co-partners, or by them without him,

where they are bound by his act, either by adopting and

seeldng the benefit of it (t), or upon the ground that it is on

(o) Pieroj v. Fijnney, 12 Eq. 69 ; (q) Skaife v. Jackson, 5 Dow. &
Midland Counties Rail. Co. v. Taijlor, Ey. 290, and 3 B. & C. 421.

8 H. L. C. V51, affirming Taylor v. (r) See infra, book ii. ch. 3, § 2.

Midland Counties Rail. Co., 28 Beav. (s) See JValmsley v. Cooper, 11 A.

287. & E. 216.

(p) Henderson v. Wild, 2 Camp. (t) As in Ex i^arte Bell, 1 M. & S.

561 ;
Farrar v. Hutchinson, 9 A. & 751 ; Broughton x. Brourjldon, 5 De

E. 641. G. M. & G. IGO.
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ordinary principles of agency the act of tlie firm
; and Bk. II. Chai.. 3.

binding upon him and his co-partners accordingly. But the ^g'^^- 1-

cases at law which go further than this cannot, it is submitted,
be now relied upon.

The power of one partner to act for the firm in legal pro- Power of one

ceedings, may be conveniently noticed in the present place. act forthe

A partner may sue in the name of himself and co -partners,
^™-

without their consent (u) : but if he sues against their consent, fuln-^tfthe ^
he must indemnif}' them against the costs (x). So, one partner

"'"^'"^ °^ ^^^
' ^

firm.

may defend an action brought against the firm, indemnifying
the firm against the consequences of so doing, if he acts

against the will of the other partners (y).

But if it is competent for one partner to sue for the firm, it One partner

is as competent to any other partner to stay proceedings, or to
ceedhigs!'°"

put an end to the action altogether by means of a release
; and

although the Court will not allow this to be done by collusion

with the defendant, for the purpose of defrauding the other

partners of their rights (see ante, p. 145), a release will be

efiectual where there is no fraud in the case.

In Harwood v. Edwards {z), one of three partners, without Harwood r.

the knowledge or consent of the other two, brought an action

in his name and theirs for the recovery of a debt due to the

firm. The other two afterwards agreed with the defendant

that proceedings should be stayed ;
and the Court held that

this agreement bound all three
;
and proceedings were stayed

accordingly, although the partner who promoted the action

disputed the validity of the agreement, and, by the partnership

articles, it had been agreed between tlie partners, that one

{u) Whitehead v. Hughes, 2 Cr. & member of a provisional committee,

M. 318
;
ami see Hancood v. Ed- wlio had made the managing com-

wards, Gow on Part. 65, note, where mittee his agents. See, further, as

it was held by Chappie, J., that the to the authority of one partner to

action must be considered as brought enter an aj)pearance for his co-

by all. See below, note (;;). partner, Harrison v. Jackson, 7 T. R.

(x) Whitehead v. Hughes, 2 Cr. & 207 ; Morley v. Strombom, 3 Bos. &

]^X_ 31S. P. 254 ;
Goldsmith v. Levy, 4 Taunt.

(y) In Goodman v. De Beauvoir, 299. The authority has been doubted

12 Jur. 989 and 1037, a solicitor in America, see Hall v. Lanning, 1

employed by a managing committee Otto, 160.

to defend a suit, was held autho- (i) Gow on Part. 65, note,

rised to enter an appearance for a
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Consenting to

ai"bitration.

Consenting to

judgment, kc.

Bk. IT. Chap. 3. of tlieui slioulcl iiot givc a release without the assent of the
Sect. 1.

^

others.

If an action is brought for the recovery of a debt due to the

firm, one of the partners cannot bind the firm by consenting to

a judge's order referring all matters in difference between the

plaintiffs and the defendant to arbitration (a).

In an action against a firm it has been held that one j^artner

has no authority to bind the firm by consenting to an order for

judgment against it (h) ;
or by giving a cognovit to pay the

debt and costs (c). But a warrant of attorney executed by
one partner in the name of the firm with the consent of the

other partners, is not invalid, simply because the others have

not executed it ((/).

If in an action costs are ordered to be paid to one partner,

payment to another partner is not sufficient (e).

One partner is not the agent of his co-partner, except as to

partnership matters
;
and if one partner is sued in respect of

some private afiair of his own, he must be proceeded against

like any other individual, and service of writs, &c., must be

made accordingly, and they must not be left at the place of

business of the firm, to be served on the other partners (/).

And even in proceedings relating to partnership matters,

although service on one partner is sometimes held equivalent

to service on all, this is not the case where the service is

relied on as the foundation of process of contempt, or of

any proceedings of a penal nature {g).

Costs.

Service on

one jjai'tner.

(a) Hatton v. Royle, 3 H. & N.

500.

(Jj) Hamhridge v. De la Cronee, 3

C. B. 742. See, also, Munster v.

Cox, 10 App. Ca. 680.

(c) Bathhone v. Drakeford, 4 Moo.

& P. 57, and 6 Bing. 375.

(d) Brutton v. Burton, 1 Chitty,

707.

(e) Showier v. Stoahes, 2 Dowl. &
L. 3. But as to payment out of

money in Court, see the Sup. Ct.

Funds Kules, 1886, r. 63.

(/) See Petty v. Sviith, 2 Y. & J.

Ill
;

Fairlie v. Quin, 1 Smythe,
189. See as to substituted service,

Leese v. Martin, 13 Eq. 77, and as

to delivering a solicitor's bill of

costs, Eggington v. Cmuherledge, 1

Ex. 271.

{g) Young v. Goodson, 2 Euss.

255
;
and see Moulston v. Wire, 1

Dowl. & L. 527 ;
Re Holiday, 9

Dowl. 1020
;

Grant v. Prosser,

Sniitli & Batty, 95
; Murray v.

Moore, 1 Jo. Ir. Ex. 129
; Nolan v.

Fitzgerald, 2 Ir. Com. Law E. 79 ;

Kitchen v. Wilson, 4 C. B. N. S.

483. In Leese v. Martin, 13 Eq.
77

; Carrington v. Cantillon, Bunb.

107 ;
and Coles v. Gurney, 1 Madd.

187, service of a bill on one partner
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Having made these general observations, it will be con- Bk. Ii. Chap. 3.

venient to consider, in the first place, the general rules which
^''*- ^-

apply to actions by and against partners, when there has been
no change in the firm between the time when the right sought
to be enforced accrued, and the time when proceedings are

taken to enforce it
; and then to consider how far those rules

apply or have to be modified when a change has taken place.

2. Actions hy and agaimt partners lohcre no change in the

firm has occurred.

A. Actions in respect of legal rights.

(rt.) Actions
hij the firm.

Actions ex contractu.

In order to determine who ought to sue on behalf of a firm

upon a contract made with it, it is necessary to distinguish
between

1. Contracts under seal.

2. Bills of exchange and promissory notes.

3. Other contracts.

1. As regards contracts under seal, the old rule was that if l. Actions l.y

such a contract was entered into with one partner only, he contractsTnacr

alone could sue upon it
;
and that if it was entered into with ^®^^"

more than one j^artner, all those with whom it was expressly

entered into must sue upon it, and no others could, whatever

their interest in its performance might be (Ji). But their

joinder will now be of no consequence, unless the defendant is

prejudiced by it (i).

was allowed, the other being ahroad
;

2 Cr. & M. 424
;

Carter v. Soufhall,

and in ejectment against a firm, .3 M. & W. 128.

service on an acting partner is suf- (/i)
See tlie note to Cabell v.

ficient, Doe v. Roe, 9 Dowl. 1039, Vamjhan, 1 Saund. 291, i
; Metcalf

and in an action against a firm on v. Bijcroft, 6 M. & S. 75
;

Scott v.

its promissory note, the order to Godwin, 1 Bos. & P. 67
;
Vernon v.

compnte (after judgment by de- Jejferys, 2 Str. 1146.

fault), need only be served on one (i) Ord, xvi. r. 11.

of the defendants. Figgins v. JFard,
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Bk. II. Chap. 3.

Sect. 1.

Covenant with

A. & Co.

2. Actions by
partner.^ on bills

and notes.

Blank indorse-

ments.

Si^ecial indorse-

ments.

Bills in name
of A. & Co.

Bills accepted
for honour.

3. Actions by

It is appreliendecl that a covenant entered into with A., B.

& Co., may be sued upon by the persons who, when the

covenant was made, constituted that firm.

2. As regards bills of exchange and promissory notes. If

they have been indorsed in blank any person holding them

may sue upon them (k).

AVhen a bill or note is not indorsed in blank, the proper

persons to sue upon it are those named in the instrument as

drawers, payees, or indorsees, as the case may be (l). AVhether

they are partners or not is of no consequence ;
and therefore

if a bill is drawn in the name of two persons as if they were

partners, they ought both to join in an action on the bill,

although one of them has no interest in it (ni). So it is

immaterial whether the bill or note relates to partnership

matters or not, for if a debtor to a firm makes his promissory

note payable to one of the partners only, such one is the proper

person to sue on the note (71).

If a bill is drawn by or in favour of a firm in its commercial

name the persons who composed the firm when the bill was

drawn, ought to be plaintiffs (0). But they can now sue in

their mercantile name (jj).

If one partner in his own name accepts a bill drawn on a

stranger for his honour, and pays the bill when due out of the

funds of the partnership with the consent of his co-partners,

the partner who accepted the bill is the proper person to sue

the drawee for indemnity (q).

3. With respect to other simple contracts, whether written

(Ic) See Ord v. Portal, 3 Camp.
239

;
Atticood y. Eatfenhury, C

Moore, 579
;

Loire v. CojKstake, 3

Cur. & P. 300. See, also, Lmv v.

Parnell, 7 C. B. N. S. 282, in which

the manager of a joint-stock hank

was held entitled to sue, in his own

name, on a bill indorsed in blank

and given to him by a enstomer of

the bank on account of advances

made by it to him
;

Machell y.

Kinnear, 1 Stark. 499, is rendered

iinimportant by Ord. xvi. rr. 1 and

II.

(l) See Pease v. Hird, 10 B. & C.

122.

(m) Guidon v. Poison, 2 Camp.
302. Sed cpuere now. See Ord.

xvi.

{11) Bawden v. Hoicell, 3 Man. &
Gr. 638.

(0) McBirney v. Harran, 5 Ir. Law

Rep. 428
; Phelps v. LyU, 10 A. & E.

113.

(p) Ante, p. 265.

iq) Driver v. Burton, 17 Q. B,

989.
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01- verbal, where a contract is entered into with several ^^- If- Chap. 3.

persons jointly, they should all join in an action upon ^^^
it

{)•). But if a simple contract, written or verbal, ex-SaJ^°"
pressed or implied, has been entered into with an a^ent,

contracts.

it may be sued upon by his principal, even if undisclosed,

provided he can show that in point of fact the agent con-

tracted on his behalf (s).

This doctrine is constantly applied in partnership cases ;
it All may sue,

happens every day that a firm sues on a contract entered into **i°""j'
°'**

on its behalf by one of its members, and it is not by any
means necessary that the person dealhig with him should have

been aware that the one partner was acting on behalf of himself

and other people. The question is, With whom was the con-

tract made in point of law? And the true answer to this

question does not by any means entirely depend on the answer

to be given to the more simple question, "With whom was the

contract made in point of fact ?

Thus in Garrett v. Handley (t) all the members of a firm Gan-ctt v.

were held entitled to sue on a written guarantee given to one

of the partners only, there being evidence to show that the

guarantee was intended for the benefit of the firm. So, where

a member of a firm of bankers was asked for a loan, and he

made it out of the funds of the bank, it was held than an action

for the recovery of tlie money lent was properl}- brought by
all the members of the firm, although the borrower had not

requested anj^ loan from the bank (n). So, where one partner

(;•)
1 Wins. Saund. 291

/.-,
and 1 principals, though acting for others.

Chitty on Plead. 10—15. Formerly, See Elhinr/er Actien Gesellschaft v.

mistakes in this respect were fatal, Claye, L. E. 8 Q. B. 313 ;
Hutton

but see now Ord. xvi. r, 11. v. Bulloch, L. E. 8 Q. B. 331, and

(s) See Phelps v. Prothero, 16 9 ib. 572.

C. B. 370
;
Sims v. Bond, 5 B. & (t) 4 B. & C. 664. See tlie same

Ad. 3b9. See, also, Beckham v. case, 3 B. & C. 462, where an ac-

Drake, 9 M. & W. 79, and 11 ib. 315, tion by the one partner failed. See

noticed ante, p. 178, and Truemcm v. Hopkinsoii v. Smith, 1 Bing. 13, as

Locler, 11 A. & E. 589, as to sxiing to actions by attorneys not retained

undisclosed principals on written by the defendant,

contracts. Foreign principals, as a («) Alexander v. Barker, 2 Cr. &

rule, do not enter into contracts in J. 133 ; Sims v. Britain, 4 B. & Ad.

this country through agents. The 375, and Sims v. Bond, 5 ib. 389.

agents here themselves contract as

T 2
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Ccoke V. Sceley.

rormant

].
artners.

Bk. II. Chap. 3. sells goods belonciiic; to the firm (x), or does work (ij)
of the

Seel. 1.
.

'='

.

kind he and his co-partners undertake, an action for payment

may be maintained by him and them jointl}', although the

person to whom the goods were sokl, or for whom the work

was done, knew nothing of the other partners. In Cooke v.

Sceley (s), a partner had an account at a bank in his own name,

but there was evidence to show that it was a partnership

account, and was known to the bankers to be so, and under

these circumstances it was hekl that all the partners were

entitled to sue the bankers for dishonouring a cheque drawn

on them by the one partner for partnership purposes.

It follows from the principle on which these cases were

decided, and although formerly doubted (a), it is now clearly

established, that dormant partners may join as plaintiffs in an

action on a contract entered into on behalf of the firm of which

they are members (h).

But a dormant partner never 7iced be joined as a co-plaintiff

in an action on a contract entered into with the firm or with

one of its members (c).

Nomiyml partners, i.e., persons who are not entitled to share

the profits of the firm, but whose names appear and are used

as if they were, never need join as j^laintiffs in an action on an

ordinary contract not under seal {d). If a partner retires,

and leaves his name in the firm, it is not necessary that he

should be a co-plaintiff in an action brought by the con-

tinuing partners in resj)ect of what has happened since the

retirement {e).

Where nominal But if a nominal partner's name is on a bill of exchange or

sue. promissory note, he ought to be a party to the action brought

Position of

nominal

isartners.

{%) Skinner v. Stocks, 4 B. & A.

437.

(y) Toumsend v. Neale, 2 Camp.
189

;
Arden v. Tucker, 4 B. & Ad.

817.

(?j)
2 Ex. 746.

(a) See Maioman v. Gillett, 2

Taunt. 325
; Lloyd v. Archbowle, ib.

324.

(h) Cothaij V. Fennel!, 10 B. & C.

671. See, also, cvnte, notes (s) and

(t) ;
Robson v. Drummoncl, 2 B. &

Ad. 303, ^nr Littledale, J.

(f) Leveck v. Shafto, 2 Esp. 468,

action for work and laLour. See

Phelps V. Lyle, 10 A. & E. 113, as to

contracts with tlie
" directors

"
of a

company.

{d) Kell V. Xainhij, 10 B. & C. 20.

See, also, Spurr v. Cass, L. E. 5 Q.

B. 656, where the contract was

in writing and witli the nominal

partner.

{e) Cox V. Hubbard, 4 C. B. 317.
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upon it
;

and the same rule applies to actions on contracts ^'k. ii. Chap. 3.

1 1 / /'\ Sect. 1.
under seal (/ ).

One partner may sue alone on a written contract made with Actions by one

himself if it does not appear from the contract itself that he
^'^^^^°^'

was acting as agent of the firm (g) ;
and one partner ought to

sue alone on a contract entered into with himself, if such

contract is in fact made with him as a principal, and not on

behalf of himself and others. Therefore, if each of several

partners lends money out of his own funds, each ought to sue

alone for repayment of his advance, although the loans may
have been made in pursuance of some arrangement with all

the partners ;
for each loan creates a separate debt to each

partner, and the several loans do not together form one

debt to the firm (h). Again, if one partner alone holds a

certain office and does work in his official capacity, he alone

ought to sue for paj^ment of the work so done (i). Again, if a Covenant with

partner enters into a contract under seal for the paj'ment of

money, and the money is paid out of the funds of the firm, and

it then appears that the contract was invalid on the ground of

fraud, the partner who entered into the covenant may sue

alone for the recovery back of the money (k). Lastly, if one

partner acting for the firm has represented himself to be

acting on his own account only, and has ostensibly entered

into a contract on his own account, he alone ought to sue

on it (1).

The Judicature acts and the rules promulgated under them

have rendered it comparatively unimportant to consider whether

(/) Guidon v. Robinson, 2 Camp, the busines.s of the firm, and was,

302. in truth, for its benefit, and the

(g) See Skinner v. Stocks, 4 B. & consideration was a release by tlie

A. 437, and Cothay v. Fennell, 10 partner in question of a debt due to

B. & C. 671. See, also, Caivthron the firm.

V. Trickett, 15 C. B. N. S. 754, as to (h) See Thacker v. She]ilurd, 2

actions by a master and part owner Chitty, 652 ;
Brand v. Boulcott, 3

of a ship, on bills of lading, and Bos. & P. 235.

Agacio v. Forhes, 14 Moo. P. C. 160, {i) Brandon v. Hubbard, 2 Brod. &

in the privy council, where it was Bing. 11.

held that one partner might main- (k) Lefevre v. Boyle, 3 B. & Ad.

tain an action upon an agreement 877.

in writing made with him alone, (/) Lucas v. De la Cour, 1 M & S.

although the agreement related to 249.
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Bk. 11. Chap. 3. in any given case all partners who can sue must do so, and
Sect. 1.

-I
•

1 r>

whether an action should be brought ni the name oi one

partner or of all
;
for mistakes on such matters are no longer

fatal to an action. At the same time mistakes create delay

and expense, and attention ought therefore still to be paid to

the points above adverted to
;
and if all the members of a firm

sue when one only ought to do so, or one only sues when all

ought to do so, and the defendant can show that he is thereby

prejudiced, he can apply to have the improper parties struck

out or the proper parties joined, as the case may be (m).

Actions by part-

ners for torts.

Actions for

libel.

Actions ex delicto.

With respect to actions by partners not founded on any

breach of contract, or of quasi contract, but on some tort, the

general principle is that where a joint damage accrues to several

persons from a tort, they ought all to join in an action founded

upon it (n) ;
whilst on the other hand several persons ought

not to join in an action ex delicto, unless the}' can show a joint

damage (o).

These doctrines are well illustrated by actions for libel. A
libel on a firm can be made the subject of an action by the

firm Q)). If the libel reflects directly on one partner, and

through him on the firm, two actions will lie, viz., one by the

party libelled, and the other by him and his co-partners (q) ;

but the damage in the first action must not appear to be joint,

nor must that in the second appear to be confined to the

libelled partner only (;•).
If one partner is libelled, and the

firm cannot be shown to have been damnified, an action for the

libel should be brought in the name of the individual partner

(m) See Onl. xvi. r. 11.

(n) See 1 Wms. Saund. 291, m ;

Addison v. (kerend, 6 T. R. 766
;

Sedf/worth v. Omreml, 7 T. R. 279.

(o) 2 Wms. Saund. 116, a.

(p) See Cooke v. Batchellor, 3 Bos.

& P. 150 ;
Forster v. Lawson, 3

Bing. 452
;

IFilliams v. Beaumont,

10 Bing. 260 ;
The Metropolitan

Saloon Omnibus Co. v. Haivkins, 4

H. & N. 87.

(q) The two actions can now be

combined in one. See Ord. xviii.

r. 6.

(;•)
See Harrison v. Bevington, 8

C. & P. 708
;
and Forster v. Lawson,

3 Bing. 452
;
2 Wms. Saund. 117, &

;

Haythorne v. Lawson, 3 C. & P. 196.
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aggrieved, and not by the firm (s) ;
and lie may sue alone,

^'^- ^l- ciinp. 3.

although the libel more particular!}' affects him in the way of
'

his business (t). Moreover, a general statement not clearly

pointing to any particular person, but libellous as to an entire

class, may be treated by any individual of that class, who can

show that he was in fact intended, as a libel on himself; and

this principle is as applicable to libels affecting a firm as to

those affecting single individuals (ii).

An action for the recovery of goods of the firm, or for Consequence of

damages for their loss or injury ought to be brought in the
partners/^

°

name of the firm or by all its members (x) ;
but if one only sues

he will be entitled to recover damages in respect of his interest

in the goods (x) ;
and if, after he has done so, another action

is brought by one of his co-partners, that action cannot be

stopped (?/).

If a person colludes with one partner in a firm to injure the Actions where... . . one partner col-

other partners, the latter can jointly sustain an action against Uuies with

such person. Thus, where the bankers of a firm of four part-
^^^fendant.

ners knew that one of them was in the habit of drawing bills

in the name of the firm for his own private purposes, and the

bankers colluded with him and kept his co-partners in igno-

rance of what was going forward, and paid the funds when due

out of the funds standing to the credit of the firm, it was held

that an action lay against the bankers at the suit of the other

three partners (z).

An action of eiectment for the recovery of real property Actions of

. n ^^ ejectment.

belonging to the firm ought to be brought m the names ot all

those persons in whom the legal estate is vested (a). If,

however, one partner only has made a lease of the partner-

ship property, then as his title cannot be disputed by the

lessee, notice to quit may be given and ejectment maintained

(s) Solomons v. Medej; 1 Stark. & P. 152. See DocJcu-ccj v. Dichn-

jgj son, Comb. 3{)G.

(0 Harrison v. Bevinrjton, 8 C. &
J2/)

Sechjworth v. Overend, 7 T. E.

P. 708 ; Robinson v. Murchant, 7 279.

Q -g c)iQ (s) Longman v. Pole, Moo. A: i\lai.

(«) Le 'Fanu v. Malcobnson, 1 H. 223. Now the other partner mi.O.t

j^ Q ggy be joined as a defendant. See ante,

\x) See' Addison v. Overend, 6 T. p. 267, note (y).
^, , ^,

R. 766 ;
Bleadon v. Hancock, 4 Car. {") See 1 Chitty on Plead. /4.
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Bk. II. Chap, 3. require his co-partners to be joined (o) ;
and by the Companies

Sect. 1.

act, 1862, members of a registered company, who know that

it has carried on business for more than six months with less

than seven members, are severally liable for the debts of the

company contracted after such six months, and cannot require

the other members to be joined (i))'

Actions on joint
With respcct to joint and several contracts, the rule now is

and several
^j-^^^ ^y[ persons liable on them may be sued jointly or senar-

contracts.
^ ^ j j l

atel}^, or in the alternative in one action (q).

Actions on '^'^^^ previous remarks have been addressed to the case of

contracts not actions on coutracts binding the firm. But a contract may be
binding on firm.

_

^
_ _

''

entered into b}' a partner and not bind the firm, either because

it was not entered into on behalf of the firm, or because if it

was, the partner entering into it exceeded his authorit}^ express

and implied. In such cases the old rule Avas that the partner

contracting, and no one else, ought to be sued. If he con-

tracted as a principal, he ought to be sued on the contract ;

whilst, if he contracted as an agent, he ought to be sued as

having done so without authority (r). If a partner entered

into a contract on behalf of the firm, but exceeded his au-

thorit}', and the contract did not bind the firm, and the firm

repudiated it, the partner contracting, and not the firm, ought

to have been sued for money paid to him under it, and sought

to be recovered back (.s). But now in cases of this description,

whenever there is any doubt as to who ought to be sued, the

prudent course is to sue all the partners, and so to frame

the statement of claim as to be able to obtain judgment

against the right persons according to the evidence on the

trial (0.

(o) 11 Geo. 4 & 1 AVill. 4, c. 68, C. 124
; Nesbitt v. Howe, 8 Ir. Law

§§5, 6. Rep. 273.

(p) 25 & 2G Vict. c. 89, § 48. (r) See Leicis v. Nicholson, 18 Q. B.

(q) Ord. xvi. rr. 1, 4, 6. See, 503.

as to tlie old law, the note to Cabell (s) See Hudson v. Robinson, 4 M.

v. Vaughan, 1 Wms. Saund. 291 g ;
& S. 475.

and as to staying one action, when (0 See Ord. xvi. r. 1. Honduras

the creditor has been satisfied in Rail. Co. v. Tucker, 2 Ex. D. 301.

another, see Came v. Legh, 6 B. &

I



ACTIONS IN RESPECT OF EQUITABLE RIGHTS. 283

Bk. II. Chap. 3.

Admis ex delicto.
^*^*'" ^•

It is not every tort which though committed by several Actions of tort

persons acting together, is legally imputable to them j^n
'''^'''°'* ^'"'*"®''''

jointly («) ;
hut supposing a tort to he imputable to a firm, an

action in respect of it may be brought against all or any of the

partners. If some of them only are sued, they cannot insist

upon the other partners being joined as defendants (x), and this

rule applies even where the tort in question is committed by
an agent or servant of the firm, and not otherwise by the firm

itself (^). But there is a distinction between ordinary actions

of tort, and those which are brought against persons in respect

of their common interest in land ;
for all joint tenants, or

tenants in common ought to be joined in an action for an injury

arising from the state of their land {z) ;
and this rule applies

to partners as well as to persons who are not partners.

B. Actio7is in I'espect of equitaUe rights.

Actions by and against partnerships for the specific perform- Parties to

actions in the

ance or the rescission of contracts, for takmg agency accounts, chancery

as well as in respect of frauds, breaches of trust, and other
division,

matters, are by no means unusual ;
and an action by a creditor

of a firm to obtain payment out of the estate of a deceased

partner, is a matter of almost daily occurrence (a).

As a general rule an action in the Chancery Division by or

against an ordinary partnership will be defective for want of

parties, unless all the partners are before the Court. But it

was early held, that where some partners are abroad, a suit

against those who remain may be prosecuted with effect, and a

decree be obtained against them for payment of the whole of

the amount due from the firm {h).

All the members of a firm ought to be parties to an action

(«) See 2 Wms. Sauud. 117, h aii([ Mitchell v. Tarhutt, 5 T. B,. 649.

and c
;

1 Chitty, Plead. 96-7. ('0 See, on this subject, book iv.

(x) Sutton V. Clarke, 6 Taunt. 29. ch. '3.

(y) Mitchell V. Tarhutt, 5 T. R. (h) See Darwent v. Walton, 2

649
;
Amell v. IVatcrhouse, 6 M. & Atk. 510 ; Cowslad v. Cely, Free, m

S_ 385. Clianc. 83 ;
and see Orr v. Chase, 1

(z) 1 Wms. Saund. 298, / and g,
Mer. 729.
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Actions against

agents.

Bk. II. Chap. 3. for a general account (c) ;
and in an action for payment of a

Sect. 1.
_

partnership debt out of the assets of a deceased partner the

surviving partners ought to be parties (d). But if the ground
of action is fraud it is not necessary to join a partner not

implicated in it and not sought to be made liable (e).

An agent of the firm may be sued for an account by all the

partners, although he onh- knew of one of them, and was em-

ployed by and has transacted business with that one alone (/).

At the same time, an agent is only liable to account to his

principal ;
and therefore if a person has been employed by one

partner only as principal, or has been induced by that partner

to believe that he alone was the principal, in such a case

the other partners have no right to call the person so

employed to account with them (g). On the other hand, if

a person has throughout dealt with some partners onh', and

has all along treated them as principals, he can be compelled

by them to account, and he cannot successfully insist that the

other partners ought to be i^arties to the action (/<).

A surviving partner may sue an agent of the firm for an

account without making the executors of the deceased partner

p)arties (?) ;
for the surviving partners are the proper jiersons

to get in and give receipts for debts owing to the firm (A-).

Actions by sur-

viving partner.

3. Actions hy and against partners where a change in the firm

has occurred.

Effect of change In the preceding remarks upon the persons who ought to sue

actio'^ by and ^^^^ ^® sue^ when a right is sought to be enforced by or against
against it.

r^ fii-ni^ it has been assumed that no change in the members of

the firm has occurred between the period when the right in

(c) Coppard v. Allen, 2 De G. J. &
S. 173.

(d) Ex parte Hodgson, 31 Cli. D.

177 ;
Eills v. M'Eae, 9 Ha. 297.

See, also, infra, book iv. ch. 3, § 2.

(e) See Flumer v. Gregory, 1 8 Eq.
621

;
Atkinson v. Mackrcth, 2 Ecj.

570.

(/) See Killock v. Greg, 4 Euss.

285
; Anon., Godb. 90.

(g) See Killock v. Greg, 4 Euss.

285
;
Maxwell v. Greig, 1 Coop. Ca.

ill Ch. 491.

Qi) Benson v. Hadfield, 4 Ha. 32 ;

and see Aspinall v. The London and

X.-ir. Rail. Co., 11 Ha. 325.

(0 Haig v. Gray, 3 De G. & Sm.

741.

(k) See Philips v. Philips, 3 Ha.

281
; Brasier v. Hudson, 9 Sim. 1,
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question accrued and the time when the action to enforce it is ^k. 11. Chap. 3.

brought. It is proposed now to consider to what extent tlie
^^ '

rules above established require modification, when some such

change has taken place b}' reason either of the introduction of

a new partner, or of the retirement, death, or bankruptcy of

an old one.

First, with respect to changes caused by the introduction of

new partners and the retirement of old ones.

By § 25, cl. 6 of the Judicature act, 1873, debts may now Alterations

be assigned by writing and notice to the debtor so as to entitle ^ture^its."^''

the assignee to sue for them in his own name. Consequently,
if on the introduction of a new partner or the retirement of an

old partner the debts due to the old firm are thus assigned to

the new firm, the new firm can sue in respect of them, either

in its mercantile name or in the names of its members.

Again, a new partner may, it is apprehended, always be joined

in an action to recover a debt or enforce a demand in which

he has an interest, provided his joinder does not prejudice the

rights of the defendants. Further, if an incoming partner has

agreed with his co-partners to take upon himself the debts and

liabilities of the old firm, they can require him to be made a

defendant for their own partial indemnity (/) .

Except, however, in these cases an incoming partner can wiien new

neither sue nor be sued in respect of a liability of the old firm, ^^IJ^^^

*^^° ^

unless there is some agreement express or implied between

himself and the person suing him or being sued by him (/»).

As regards negotiable instruments, indeed, any persons who

can agree to sue jointly upon them may do so, jjrovided the

instrument is in such a state as to pass by delivery ; therefore,

if a bill or note, indorsed in blank, is given to a firm con-

sisting of certain individuals, who afterwards take in a new

partner, they and he, or some or one of them, may sue on that

bill or note («)•

(/) Orel. xvi. rr. 48 and seq. v. Hunter, 4 Taunt. 582. See Baden-

{m) See, accordingly, IViUford v. hurst v. Bates, 3 Bing. 463. See ante,

Wood, 1 Esp. 182
;
Ord v. Portal, 3 book ii. ch. 2, § 3.

Camp. 239, note
;
Waters v. Paijnter, (n) See Ord v. Portal, 3 Camp.

Chitty on BiUs, 406, note 5, ed. 10 ; 239, and ante, p. 274.

Vere v. Ashby, 10 B. & C. 288
; Young
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Bk. II. Chap. 3.

Sect. 1.

Effect of retire-

ment of old

l^artner.

Fresh contract.

So, as regards changes occasioned b}'-
the retirement of a

partner. It has been ah-eady shown, that the retirement of a

partner in no way affects his rights against or obhgations to

strangers in respect of past transactions. Subject, therefore,

to the above observations, a retired partner ought to join as a

plaintiff, and be joined as a defendant, in every action to which,

had he not retired, he wouhl have been a necessary party.

This rule holds good, even where a contract is entered into

before, and the breach of it occurs after the retirement of a

partner (o). In one case, indeed, it was Iield at Nisi Prius that

where two partners sold goods, and they afterwards dissolved

l^artnership, an action for the price of those goods was sus-

tainable by the one partner who continued to carry on the

business of the late firm ( j?) ;
but the propriety of this decision

is more than questionable. Whether, however, it is now

necessary to join as a plaintiff a retired partner against whom
the defendant has no claim, and who has no beneficial

interest in what is sought to be recovered admits of some

doubt.

Sometimes one partner retires and a new partner comes in,

and an agent of the firm, in ignorance of the change which

has occurred, enters into a contract on behalf of the firm
;

in such a case the members of the new firm may sue on the

contract, unless the defendant is prejudiced by their so

doing (q). The liabilit}^ of the retired partner on such a con-

tract will, however, cease if the creditor sues the new firm and

recovers judgment against it (r).

And a new firm may sue or be sued in respect of a fresh

contract entered into by or with it to pay a debt owing to or by
an old firm. Thus, where A. was indebted to B., and after-

wards C. entered into partnership with B., and A. contracted a

further debt with both, and then settled an account with both,

as well upon what was due to B. before his partnership with C,
as upon the debt contracted afterwards, it was held that B. and

(o) See Dohhin v, Foster, 1 Car. &

K. 323.

{p) Atkinson v. Laing, Dowl. &

Ey. N. P. Ca. 16.

(5) Mitchell v. Lavage, Holt, N. P.

Ca. 253. But see Boulton v. Jones,

2 H. & N. 564.

(r) See Scarfe v. Jardine, 7 App.
Ca. 345, noticed ante, i)p. 46 and

197.
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C. might join in an action of assumpsit on an account stated, Bk. II. Chap. 3.

and recover the whole debt (s).
^ !_J

Although a change in a firm, whether by the introduction of Change in firm

a new partner or the retirement of an old one, cannot, except "romSJ'^
'*

as alread}' mentioned, confer upon the partners any new right

of action against strangers, or vice versa, as regards what may
have occurred before the change took place, it ma}'-, neverthe-

less operate so as to discharge a person from a contract pre-

viously entered into by him. Thus, as was pointed out in the

sixth chapter of the first book (t), a person who is surety to

a firm is discharged from his suretyship, for the future, by a

change amongst its members, and cannot, therefore, be sued

either by the old or by the new partners for any default of the

principal debtor occurring subsequently to the change. Again,
if a person enters into a contract with a firm, and that con-

tract is of a purely jiersonal character, to be performed by the

individuals who have entered into it, and not by any one else,

a change in the firm may operate as a dissolution of the con-

tract, so that neither the new nor the old partners can sue in

respect of any alleged breach which may have occurred since

the change took place. An illustration of this is afforded by
liohson V. Drummond (u). In that case A. and B. were partners Robson t:

as coachmakers. C, who knew nothing of B., entered into a

contract with A. for the hire of a carriage for five years, at so

much a-year, and A. undertook to keep the carriage in proper

order for the whole five years. Before the five years were out,

A. and B. dissolved partnership, and A. assigned the carriage

and the benefit of the contract relating to it to B. B. gave

C. notice of the dissolution and arrangement respecting the

carriage ;
but C. declined to continue the contract with B., and

returned the carriage. An action was then brought by A. and

B. against C, for not performing the contract; but it was

held that the action would not lie, the contract having been

with A. alone, to be performed by him personally, and he

having disabled himself from continuing to perform it on his

(.9)
Moor V. Hill, Peake, Add. («) 2 B. & Ad. 303. Compare

Cases, 10. British Wagon Go. v. Lea, 5 Q. B.

(0 Ante, p. 117. D. 149.
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Stevens v

Benning.

Effect of death.

Bk. Tl. Cbap. 3.
part. In Stevens v. Beniiing (x), the same principle was

Sect. 1.
.

applied to a contract between an author and a firm of pub-

lishers
;
and it was held that the contract was one of a

personal character, and that consequently the author was

discharged from it by a change in the firm, and an assignment

of the benefit of the contract to persons of whom the author

knew nothing.

Secondly, with respect to changes caused by death. Before

the Judicature acts, when a partner died in the lifetime of any

one or more of his co-partners, all actions brought in resi)ect

of any contract entered into by or on behalf of the firm before

his death, must have been brought by or against the surviving

members of the firm, and by or against them alone
;
for the

representatives of the deceased partner could neither sue nor

be sued at law in respect of any such contract (y). So an

action for the conversion of partnership goods must have been

brought by the surviving partners (z).

Actions by and It followed from the above rule that the last surviving part-

vivint' partners, ii^r, or if he was dead his legal personal representative, was

the proper person to sue and be sued at law in respect of the

debts and engagements of the firm {a).

These rules, however, can be no longer relied upon, except

where the obligation sought to be enforced is joint in equity as

well as at law. Wherever it is several as well as joint (h), an

action ma}', it is apprehended, be brought by or against the

surviving partners and the executors or administrators of the

deceased partner (c).

Effect of bank- Lastly, witli respect to changes caused by bankruptcy.
ruptcy.

(x) 1 K. & J. 1G8, and 6 De. G. M.

& G. 223. See, also, Hole v. Bmd-

hiiry, 12 Ch. D. 886.

(y) Dixon \. Hammond, 2 B. &

A. 310, wliicli sliows that an agent

of tlie firm must account to the sur-

viving partners. Sec, too, Martin

V. Urompe, 1 Ld. Rayni. 340, and 2

Salk. 444 ;
and Wchher v. Tyvill, 2

Wms. Saund. 121 ?. Formerly this

was otherwise, see the authorities

collected in Buckley v. Barber, 6 Ex.

178.

(z) Kemp v. Andrexos, Carth. 170 ;

but see Buckley v. Barber, 6 Ex. 164.

An indictment for stealing them

may be preferred by the surviving

partners, and the next of kin of the

deceased partner. B. v. Gaby, Russ.

& Ry. 178
;
B. v. Scott, ib. 1.3.

(a) Bichards v. Heather, 1 B. & A.

29
; Calder v. Rutherford, 3 Brod. &

Bing. 302.

{b) As to which, see ante, p. 194.

(c) Ord. xvi. rr. 1, 4, C, 8.
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Formerly, if a partner was bankrupt, his assignees were ^^- "• <^^ap. 3.

required to join in his stead in any action in which, had no ^^^
bankruptcy intervened, the bankrupt himself would have been

necessarily joined as a plaintiff (d). If the assignees declined

to join, the solvent partners were entitled to make use of their

names upon indemnifying them against the costs of the action (e).

If all the partners were bankrupt, any action which it would
have been necessary to bring in the names of all the partners,
if bankruptcy had not intervened, must have been brought

by their assignees (/). But this was subject to the qualifica-

tion that bankrupts, whether partners or not, might sue in

their own names as trustees for other people (r/). By the

Bankruptcy act, 1883, a bankrupt partner is not required to

join the solvent partners in suing on a joint contract made with

the firm (h) ;
and it is presumed that the trustee of the bank-

rupt partner need not be joined in such a case. But the

trustee may join in the action if authorised to do so by the

Bankruptcy Court (i) ; and his joinder is necessary where an

act of the bankrupt is sought to be impeached {k).

As regards actions against a firm, one or more of the mem- Actions against

bers of which have become bankrupt, it need hardly be
' "^' "

observed that there is no remedy by action against trustees in

respect of liabilities of the bankrupt they represent. The only

remedy is by proof against his estate, or by proof and by an

action against him if he has not obtained his order of discharge,

or if his order of discharge is no bar. When, therefore, it is

desired to recover a debt due from a firm, and all the partners

are bankrupt, an action is not the remed}' unless the partners

have not obtained their discharge, or unless the debt could not

have been proved in bankruptc3^ If, however, some only of

(d) Ed-hardt v. TFilson, 8 T. E. Da Silva, 3 Camp. 399 ;
Hancock v.

140; Thomason v. Frere, 10 East, Hayumd, 3 T. E. 433; Bcott v.

418
;
Grahavi v. Eohertson, 2 T. E. Franklin, 15 East, 428.

282. {g) See Casfelli v. Boddingfon, 1

(e) TFJiitehead v. Hughes, 2 Cr. & E. & B. 66 ;
Winch v. Keeley, 1

M. 318. T. E. 619.

(/) See Ray v. I)((vies, 8 Taunt. (h) See 46 & 47 Vict. c. 52, § 114.

134. Tlie trustee of a firm may (i) Ibid. § 113.

sue for debts owing to the members (k) See Heilhut v. Nevill, L. E. 5

thereof individually. Htonehmi^se v. C. P. 478.

U
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Bk. II. Chap. 3. the partners are bankrupt, tlie solvent partners only need be

'— sued (l) ;
and the Court of Bankruptcy can restrain an action

against the bankrupt partner (m).

SECTION II.—OF SET-OFF.

Closely connected with the subjects discussed in the preced-

ing section, is the right of a defendant to set up, in opposition

to the claim made against him, a counter claim, which the

defendant might himself make the subject of a cross action

against the plaintiff. The power of a defendant to do this is

much more extensive than it was
;
for by Order XIX. rule 3,

a defendant may set off or set up by way of counter-claim any

right or claim, whether to a definite amount or not
;
but provi-

sion is made for disallowing a cross claim if it cannot be con-

veniently disposed of in the particular action in which it is set

up. A short account, however, of the law as it stood before

this alteration may still be useful.

1. Set-off cat law. The right of setting off one claim against another appears

only to exist at common law, where a person seeks to avail

himself of a lien on goods in his possession, but of which he

is not the owner. But, by statute 2 Geo. 2, c. 22, where there

were mutual debts between the plaintiff and the defendant, one

debt might be set against the other (71). The statute, however,

only applied to debts in the narrow sense of the word, i.e.,

definite and ascertained sums of money, owing by each party

to the other (o) ;
and to debts owing to and by each party in

the same capacity (p).

(0 46 & 47 Vict. c. 52, § 114. E. & B. G6 and 879 ; Attvmll v.

HavMns v. Ramshottom, 6 Taunt. AttivooU, 2 ih. 2,3
;
ImcMe v. JBushbij,

178. 13 C. B. 864
;
and Hutchinson v.

(m) 46 & 47 Vict. c. 52, § 10 (2). Sydney, 10 Ex. 438.

See Ex parte Mills, 6 Ch. 594. (|)) See Hutchinson v. Sturges,

(n) 2 Geo. 2, c. 22
;
and see 8 Willes, 261

; TFatts v. Eees, 9 Ex.

Geo. 2, c. 24, as to setting off simple 696, and 11 ib. 410; Manlall v.

contract debts against specialty Thellusson, 6 E. & B. 976 ;
Peclcler

debts. V. Mnyor of Preston, 12 C. B. N. S,

(0) See Boddington v. Castelli, 1 535.
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Courts of equit}^, although governed in questions of set-off Bk. ii. Chap. 3.

by principles similar to those which governed courts of law, ?!!i^^
went further than courts of law in applying those principles ; equHy.'°'^

'"

admitting set-off in some cases where courts of law did not,
and disallowing it in others where they did (q).

The combined effect of the rules at law and in equity on the Rules as to

subject of set-off so far as it is necessary to allude to them in
''*"°^"

the present treatise are as follows :
—

1. Joint debts owing to and by the same persons in the

same right can be set off both at law and in equity.

2. Separate debts owing to and by the same person in the

same right can also be set off both at law and in equity.

3. Debts not owing to and by the same persons in the same

right can not be set off either at law or in equity. But before

the Judicature acts and in considering whether debts were so

owing, courts of law regarded the legal right, whilst courts of

equity regarded the equitable right ; and this led to the following

amongst other important practical and different results (r).

For example, if a surviving partner was sued at law for a Set-off by and

non-partnership debt, he could set off a partnership debt owing hfg partn^erl!^'

by the plaintiff to him and his late co-partners (s) ;
and in an

action by a surviving partner for a debt due to himself sepa-

rately, the defendant could set off a debt due to himself from

the plaintiff and his late partners (t). In equity, however, this

could not have been done. When a creditor of a firm seeks to

obtain paj'ment of his debt out of the estate of a deceased

partner, that creditor can not set off a debt due from himself

to the deceased on a separate account : the creditor must pay

this last debt in full, and then, as regards the debt in respect

of which he sues, rank as any other creditor of the firm against

the assets of the deceased (?().
It is obvious that if in such

(g) See, generally, as to set-off in (r) See Fletcher v. Dijche, '2 T. E.

equity, Rawson v. Saimiel, Cr. & Ph. 32, and the cases in the next two

161
;

Clark v. Cort, ib. 154
;

Free- notes.

man v. Lomas, 9 Ha. 109. See, also, (s) Shipper v. Stidstone, 5 T. E.

Hunt V. Jessel, 18 Beav. 100, as to 493 ; Golding v. Vaughan, 2 Chitty,

set-off between creditors and trns- 436.

tees of creditors' deeds. See, also, (t) French v. Andrade, 6 T. E.

Agra and Masterman's Bank v. Hoff- 582.

man, 5 N. E. 214, sed qic. this case. (u) Addis v. KnigU, 2 Mer. 117.
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Bk, II. Chap. 3. a case the two debts were set against each other, the separate

'— creditors of the deceased would be paying a joint creditor of

the firm, unless the assets of the deceased were sufficient to

pay both classes of creditors in full.

On the other hand, debts which were really debts owing to

and by a firm could be set off in equity although not at law.

Smith V. Thus in Smith v. Parkes (.r),
a firm of three partners covenanted

Parkes.
^^ ^^^ ^ certain sum of money to the defendant Parkes, who

was indebted to the firm in certain other sums on another

account. By the death of two of the members of the firm,

the i^laintiff Smith had become the sole surviving partner, and

he was sued by Parkes on the covenant, and judgment was

obtained. It was held that, notwithstanding the judgment and

its effect at law, Smith was entitled in equity to set off against

the judgment debt the amount of what was due from Parkes to

the late firm
;
and it was also held that Smith had this right

not only as against Parkes, but also against persons to whom

he had assigned the debt due to him.

Retting off joint
4. Except under special circumstances a debt due to or

debts against
f^Qy^-^ several persons jointly cannot be set off against a debt

vice versd, (j^g from or to one of such persons separately (y). This rule,

which is really involved in the last, also prevailed before the

Judicature acts both at law and in equity (z), and was of great

importance to partners. It scarcely requires to be pointed out

that to allow a set-off of such debts would be to enable a

creditor to obtain payment of what is due to him from persons

in no way indebted to him. As a rule, therefore, a debt owing

b}' one of the members of a firm can not be set off at law

against a debt owing to him and his co-partners (a) : nor can

a debt owing to one of the members of a firm be set off against

a debt owing by him and his co-partners (h). And this rule

applies even where one partner only has been dealt with, and

(x) 16 Beav. 115. even in cases of fraud, see Middleton

(y) See Kinnerley v. Hossack, 2 v. Pollock, 20 Eq. 515.

Taunt. 170
;

Cheetham v. Crook, (a) Gordon v. Ellis, 2 C. B. 821 ;

McLel. & Y. 307 ; Vnlliamy v. Frajice v. White, 8 Scott, 257.

Noble, 3 Mer, 618, See, also, Jchsen (h) Arnold x. Bainhridge, 9 Ex.

V. East and West India Dock Co., 153 ; McGillivray v. Sintson, 2 Car.

L. E. 10 C. P. 300. & P. 320
; Boswell v. Smith, 6 C. &

(z) It cannot be done in equity P. 60,
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the debts sought to be set agamst each other are a debt owmf^ ^^- II- Cbap. 3.

by liim, and a debt owing to him and others, but arising out ~' '

of transactions with him alone.

This last point is well illustrated by Gordon v. Ellis (c). Gordon r. EUis.

There, an action was brought by three partners, for the recovery
from the defendant of money received by him for goods of tlie

plaintiffs sold by the defendant on their account. The defendant

pleaded in effect, that he had been employed by A. only, that

A. sent the goods for sale as if they were his own, and that the

goods were sold by the defendant as A.'s goods, and that A.

was indebted to the defendant in a larger amount than that

sought to be recovered in the action. It was admitted, that if

B. and C. had by their conduct induced the defendant to

believe that A. was the sole owner of the goods in question,

and to deal with A. on that supposition, the defendant would

have had a good defence to the action
;
but it was held that,

as the defendant did not allege that such had been the case,

his plea was a mere attempt to set off a debt due from one

member of the firm against a debt due to the firm itself, and

was bad.

In strict analogy to the above rule it has been decided in

equity that if the members of a firm have separate private

accounts with the bankers of the firm, and a balance is due to

the bankers from the firm on the partnership account, the

bankers have no lien for such balance on what may be due

from themselves to the members of the firm on their respective

separate accounts ;
and that the debt due to the bankers from

the partners jointly cannot be set off against the debts due from

the bankers to the partners separately (d).

The Judicature acts have extended the equitable principles Eft'ect of JucHca-

of set-off to all actions in the High Court (e) ;
and notwith-

standing the rules relating to joint and to several claims (/),

the old rule precluding the set-off of a joint against a separate

debt, or vice versa, is still in force (g).

(c) 2 C. B. 821 ;
and see the 173.

same case, 7 Man. & Gr. 607, where (e) See §§ 24 and
^25

(6) (11) of

it will be observed the plea was the Judicature act, 1873.

materially different. (/) Ord. xvi. rr. 1, 4, 6, ante,

(fZ) See TFatts v. Chridic, 11 Beav. p. 282.

546
;

Cavendish v. Oeaves, 24 ib. (y) llowyear v. PaiCi'on, 6 Q. B. D.
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Bk. II. Cliap.
Sect. 2.

ExcoptioDS to

general rule.

Agreement.

Set-ofif where
there is a dor-

mant partner.

3- To the general rule which precludes the set-off of a debt

— due to a firm against a debt owing b}'-
one of its members, and

vice versa, there are, however, a few exceptions.

If it can be shown that all parties concerned have expressly

or impliedly agreed tliat a debt owing b}'- one of them only

shall be set off against a debt owing to them all or vice versa,

effect will be given to that agreement, and the application of

the general doctrine in question will thereby be precluded.

Eegard, therefore, must be had to any agreement which the

parties themselves may have come to, and to their com'se of

dealing with each other (It).

So if a joint and several promissory note is made by

partners, and one of them sues the payee for some separate

demand, the defendant can set off the note
; for, ex hypotliesi,

it is the several note of the partner suing him (/).

An agreement by one partner that a debt due from himself

separately shall be set off against a debt due to him and his

co-partners jointly is prima facie a fraud on them
;
and a set-

off founded on such an agreement cannot, it is apprehended,
be maintained in the absence of special circumstances, render-

ing such an agreement binding on the other partners {h) .

Another exception occurs where one partner has been allowed

by his co-partners to act as if he were a principal and not an

agent of the fu-m.

It has been seen that dormant partners may join their co-

partners in suing on contracts entered into in form with the

latter only. But dormant partners cannot, by coming forward

and suing on such contracts, deprive the defendant of any right

of set-off of which he might have availed himself if the non-

dormant partners only had been plaintiffs. This was held by

540. However, in Manchester, Shef-

field <£• Line. Bail. Co. v. Brooks,

2 Ex. D. 243, a separate debt was

allowed to be pleaded hy way of

set-off to an action for a joint debt.

This can hardly have been right.

(/t) See Vulliamy \. Nolle, 3 Mer.

593
;
Doionam v. Matthews, Free, in

Ch. 580 ; Cheetham v. Crook, McLel.

& Y. 307
; Kinnerley v. Hossack, 2

Taunt. 170.

(?) See Owen v. Wilkinson, 5 C.

B. N. S. 526.

(/.:)
IFallaee v. Kclsall, 7 M. & W.

264, is the other way, but is to be ex-

plained by the old technical rules of

pleading, which are now abolished,
see ante, p. 269

; Biercy v. Fynney,
12 Eq. 69 ; Nottidge v. Britchard, 2

CI. & Fin. 379.
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Lord Kenyon in Stracey v. Becy {I), where the plaintiffs Stracey, Bk. Ii. chap. 3.

Ptoss, and others, were in partnership as grocers, and Eoss was —^^±^
the only person who appeared to the public as concerned in the

"''^"'''""^ "' '^''^•

partnership business. The defendant had dealt with Ross,
and had become indebted for grocery supphed by him. On
the other hand, the defendant had expended money for Eoss,
and had done so on the supposition that the monies thus

expended could be set off against what was due for the

grocery. The plaintiffs, however, contended that this set-off

could not be made
;
but Lord Kenyon held tliat as the de-

fendant had a good defence by way of set-off against Eoss, and
had been by the conduct of the plaintiffs led to believe that

Eoss was the only person he contracted with, they could not

pull off the mask and claim payment of debts supposed to be

due to Eoss alone, without allowing the defendant the same

advantages and equities in his defence as he would have had
in an action brought by Eoss solely (;«).

In this case, all the partners except Eoss were dormant, and

by the terms of the agreement into which all had entered,

Eoss alone was to be the apparent trader. His co-partners

were therefore simply in the position of undisclosed principals,

and were treated accordingly by the Court.

In Gordon v. Ellis {n), which has been before referred to, an Cases where one

attempt was made to extend the principle on which Lord beeiTdea^t with.

Kenyon decided Stracey v. Ikcy, to all cases in which one Gordon v. Ellis,

partner only transacts the business of the firm, and becomes

himself indebted to the person with whom he deals. But it

was held, and rightly, that a person liable to be sued by a firm

cannot set off a debt due from one only of its members, on the

ground that he only was dealt with by the defendant, unless it

can be shown that the other members of the firm induced the

defendant by their conduct to treat their co-partner as the only

person with whom the defendant had to do (0).

(/) 7 T. E. 361, note, and 2 Esp. 359 ;
Borries v. Imperial Ottoman

469. See, too, Teed v. Elwortliy, Bank, L. R. 9 C. P. 38.

14 East, 213, and De Mautort v. (n) 2 C. B. 821, ante, p. 293.

Saunders, 1 B. & Ad. 398, over- (0) See Eamazotti v. Brnvriiuj, 7

ruling Dubois v. Ludeii, 5 Taunt. C. B. N. S. 851 ; Bonfield v. Smith,

609. 12 M. & W. 405 ; ante, p. 280 ; and

(ni) See Coole v. Eahelby, 12 App. Baring v. Corrie, 2 B. & A. 137.

Ca. 271 ; Georcje v. Clagetf, 7 T. K.
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Uk. IT. Chap. 3. But liere ncjain it is to be observed, that if the debt due from
Sect. 2.

^ '

,

one partner can be treated as due from the firm, that debt may
be set off against another debt due to it. This is iUustrated

Gordon r. Ellis, by the Same case of Gordon v. Ellis (p), -where in an action by
a firm for money due to it from the defendant for goods of the

firm sohl by him, the hitter was held entitled to set off a debt

due to him for an advance made by him to one of the partners

on account of those goods. The Court thought that although

the mone}' was advanced to one partner only, the defendant had

a right to treat it as an advance to the firm made on that

partner's requisition, whilst acting within the scope of his

ai^parent authorit}'^ as agent of the firm. In point of fact, the

defendant, instead of waiting until he had sold the goods, and

fhon handing over the money produced by their sale, made a

payment on account
;
and he sought nothing more than to

have the amount so prepaid deducted from the sum for which

he sold the goods.

Attempt to avoia It sometimes happens that in order to avoid a defence of set-

ouc partner.

°
^^' '^ ph^ntlff who is indebted to a firm sues one of its members

alone for a debt owing to the plaintiff by the firm. In such a

case, the defendant may require his co-partners to be joined {q).

Again, if a firm holds the note of a person to whom it is itself

indebted, and in order to deprive him of his right of set-off,

indorses the note to one of its members, and he alone sues on

it. a defence disclosing the facts and setting off the debt owing
to the defendant by the firm will be good [r).

Set off wlicro The provision of the Judicature acts relating to the assign-

rviriisignment
^lont oi dobts (autc, p. 285) has greatly facilitated defences by

way of set-oft' where there has been a change in a firm. The

principles applicable to such cases are well illustrated by the

following decision.

Cavcv.ilish r. In Cavcudisk V. Gcdvcs (s), the plaintift' was indebted on

bonds to a firm of bankers. Mtiiiy changes in the firm took

{p) T ;M;iii. & Gr. 607. ferys v. Agra and Masterman's Ba}d;

(q) Oi-d. xvi. r. 11. See Stackivood 2 Eq. 674 ; and as to set-off at law

V. Dunn, 3 Q. B. 823, aud Bonjield as against tlie assignee of a debt

V. Smith, 12 M. & "W. 405. after notice of the assignment,

(r) Ptilhr V. Soe, 1 Peake, X. P. iratson v. Mid-TFaks Bail Co., L.

260. E. 2 C. P. 503.

V>) 24 Beav. 1G3. See, also, Jcf-
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place, and the bonds in question were on each change assigned ^^- II- c^^'P- 3-

Sect. 2.

by the old to the new firm. The plaintiff had an account '——
with the bank as one of its customers, and when the bank

stopped payment a balance was owing to him on that account
;

but the bonds had been previously assigned to third parties,

without notice however to the plaintiff". The question then

arose, whether, notwithstanding the various changes in the

firm, and the assignment of the bonds, the plaintiff was

entitled to set-off against the debt due from him on the bonds,

the amount due to him as a customer of the bank, and it was

held that he was. The judgment in this case is peculiarly

instructive, and the following extract from it is submitted to

the reader without apology.

" If a customer borrow money from his bankers and give a bond to secure Effect of assign-

it, and afterwards, on the bahxnce of his general banking account a balance ™^^"*^ ^^.^ °}
.

' ° °
changes in m-m

IS due to the customer from the same bankers who are the obligees of the on right of

bond, a right to set off the balance against the money due on the bond will set-off.

exist both at law and in erpiity (t).

" If the firm were altered and the bond assigned by the original obligees
-

to the new firm, and notice of that assignment were given to the debtor,

and if after this a balance were due to him from the new firm (the assignees

of the bond), then no right of set-oft' would exist at law, because the assign-

ment of the chose in action would be inoperative at law, and the obligees of

the bond, and the debtor on the general account would be different persons ;

but as in eq^uity the persons entitled to the bond, and the debtors on the

general account, would be the same persons, a right to set-oft' would exist in

this court, and the customer would in ec^uity be entitled to set off the

balance due to him against the bond debt due from him.
" If after the bond had been given it had been assigned to strangers, and

no notice of that assignment had been given to the original debtor (the

obligor of the bond), then his rights would remain the same. Thus, if the

assignment had been made to the stranger before any alteration of the firm

then the right of set-oft' would still remain at law, where the obligees of the

bond and the debtors on the general account would be the same persons,

and in equity also, if the matter on account were brought here, as the

assignees of the chose in action would be bound by the equities affecting

their assignors.

"But if notice of that assignment had been given to the original debtor,

no ridit of set-off would exist in this court for the balance subsequently due

by the bankers to the obligor ;
because the persons entitled to the bond

would, as the obligor knew, be different persons from the debtors to him on

the general account with whom he had continued to deal.

"
If the assignment of the bond had been made to the new firm with

(0 Iloxbimjh- V. Cox, 17 Ch. D. 520.
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Bk. 11. Cbap. 3.

Sect. 3.

Effect of assign-
ments and

changes in firm

on right of

set-otf.

notice to the obligor tliey would, if debtors on the general account, be

liable to the same rights of set-off in equity as if they had been the

obligees.
"

If, after the alteration of the firm and after the assignment of the bond

to the new firm, with notice to the debtor or obligor of that assignment, an

assignment had been made of the bond to strangers, and no notice of that

second assi'mment "iven to the obligor, then the rights of set-off" Avonld still

remain to him in equity as against the first assignees of whose assignment
he had notice, and the second assignees would in equity be bound by it,

because, as I have stated, the assignees of the bond take it subject to all the

equities which afl'ect the assignors."

The court, after laying down these general propositions, came to the con-

clusion on the evidence in the case, that the plaintiff was informed that the

successive firms with which he dealt as customers, Avere his creditors in

respect of the bonds, but that he had no notice of their assignment by the

firm which stopped payment to the holders of them, and that therefore he

was entitled, even as against such holders, to set off' what was due to him as

a customer of the bank when it stoj)ped payment.

The above decisions are sufficient to show that in allowing

debts to be set oflf against each other, courts of equity went far

bej'ond courts of law, although they did not introduce any new

principle of set-off. The truth of this was still more apparent

from the cases in which set-off was not allowed, one of the debts

being joint and the other several only.

SECTION III.—OF EXECUTION AGAINST TARTNERS FOR THE DEBTS

OF THE FIRM.

Execution If a judgment has been obtained against several persons
against partners.

^^^^^^ jointly, the writ of execution founded on the judgment
must be against ail of them, and not against some or one of

them only ;
for the judgment does not warrant such a writ (u).

But, although the writ of execution on a joint judgment must

be jomt in form, it may be levied upon all or any one or more

of the persons named in it; for each is liable to the judgment
creditor for the whole, and not for a proportionate part of the

(u) See Penotjer v. Brace, 1 Lord 6 T. R. 526
;
2 Wms. Saund. 72 I

Raymond, 244 ; Clarke v. Clement, Bac. Ab. Exec. G. 1,
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sum for which judgment is obtained (;r). The consequence of Bk. II. Cliap. 3.

this is that the sheriff may execute a writ issued against
^^—^

several partners jointly, either on their joint property, or on

the separate property of any one or more of them, or both on

their joint and on their respective separate properties ;
and so

long as there is, within the sheriff's baihwick, any property of

the partners, or any of them, a return of nulla bona is

improper (y). Of course, if the judgment creditor has had

execution and satisfaction against one of the partners, he can-

not afterwards go against any of the others (z) ;
but the impor-

tant point to observe is, that the sheriff is not bound to levy on

the goods of the firm before having recourse to the separate

properties of its members, and that they cannot require the

sheriff to execute the writ in one way rather than another.

Similar rules are applicable to attachments of debts under

the Common law procedure act, 1854 (17 & 18 Vict. c. 125,

§ 61), it having been determined that a judgment creditor of

three persons can, under the act in question, attach debts

owing to any one or more of his judgment debtors (a).

The extent to which the right to levy execution against the

effects of a firm is affected by bankrujotcy will be examined

hereafter.

The procedure on a judgment against a firm (h) is regulated

by Order XLIL, Rule 10, which is as follows :
—

Where a judgment or order is against a firm, execution may issue :
— Execution

(a.) Against any property of tlie partnership ;
against partners

(b.) Against any person who has appeared in his own name under
;v„ai|ist'firm.

Order XII., Eule 15, or who has admitted on the pleadings that he is, or has

been adjudged to he, a partner ;

(c.) Against any person -who has been served, as a partner, with the writ

of summons, and has failed to appear.
If the i^arty who has obtained judgment or an order claims to be entitled

to issue execution against any other person as beiug a member of the firm,

he may apply to the Court or a Judge for leave so to do
;
and the Court or

Judge may give such leave if the liability be not disputed, or, if such liability

(cc)
See j:)er De Grey, C. J., in (z) See Com. Dig. Execution, IT.

Abbot V. Smith, 2 Wm. Blacks. 949
; (a) Miller v. Mynn, 1 E. & E.

and Hemes v. Jamieson, 5 T. R. 1075.

556, fier Lord Kenyon. {b) The firm here means the part-

{y) See Jones v. Clayton, 4 M. & nerswhen the cause ©faction accrued,

S. 349. ante, p. 265.
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Bk. II. Chap. 3. be disputed, may order that the liability of such person be tried and deter-

^^^^- ^' mined in any manner in which any issue or question in an action may be

tried and determined.

It is not clearly said in this rule that execution must first be

levied against the joint estate of the firm before having recourse

to the sej)arate estates of the members ; and, having regard to

the previous well-established practice, the rule cannot be con-

strued as rendering such a course necessaiy.

The proper mode of entering up judgment has been already

considered, ante, p. 266.

J,
.. If judgment is entered up against a firm in its mercantile

judgment name, execution can only issue without leave against the pro-
against firm.

/. i /> •
^

• n
perty of the firm (c), or against those persons specially men-

tioned in Order XLII., Rule 10, other persons sought to be

made liable must be proceeded against in some other way and

some judgment or order must be obtained against them estab-

lishing their liability before execution can issue against

them (d). An action founded on the judgment may be brought

against them, and it is not necessary to proceed by an issue

and an order under the rule (e). But the judgment cannot be

made the foundation of a debtor's summons in bankruptcy

against them if they dispute their liability ;
for in the case

supposed their liability in respect of the judgment has not

yet been established (/).

The mode of taking in execution the share of one partner

on a separate judgment against him will be examined hereafter

(see Bk. III. c. 5, § 4).

(c) If there is a receiver, aj^plica- (e) Cla.rh v. Cullen, 9 Q. B. D. 355.

tion must be made to the court, (/) Ex parte Young, 19 Ch. D.

Keumey v. Attrill, 34 Ch. D. 345. 124
;
Ex jmrte Blain, 12 Ch. D. 522,

{d) Davis v. Morris, 10 Q. B. D. where the alleged debtor was a

436. foreigner residing abroad.



RIGHTS OF PARTXERS INTER SE. 301

BOOK III.

OF THE RIGHTS AND OBLIGATIONS OF MEMBERS OF
PARTNERSHIPS BETWEEN THEMSELVES.

CHAPTER I.

OF THE RIGHT TO TAKE PART INT THE MANACtEMENT OF THE
AFFAIRS OP THE FIRM.

In partnerships, the good faith of the partners is pledged bl III. Chap, l,

mutually to each other that the husiness shall be conducted g^^jj member

with their actual personal interposition, so that each may see
°\^ff*f^/*t.^u

that the other is carrying it on for their mutual advan- part in its

management.
tage (a).

In the absence of an express agreement to the contrary, the

powers of the members of a partnership are equal, even

although their shares may be unequal ; and there is no right

on the part of one or more to exclude another from an equal

management in the concern (b). Moreover, if two persons are

in partnership, and one of them mortgages all his share and

interest therein to the other, the latter will not be permitted,

during the continuance of the partnership, to avail himself of

his rights as a mortgagee and to exclude his co-partner from

interference in the partnership (c). Indeed, speaking generally,

it may be said that nothing is considered as so loudly calling

for the interference of the Court between partners, as the im-

proper exclusion of one of them by the others from taking

part in the management of the partnership business (d).

(n) Per Lord Ekloii in Peacoch v. 558.

Peacock, 16 Ves. 51. (f^ See, in addition to the cases
 

(6) Rowe V. JVood, 2 Jac. & W. last cited, Goodman v. TFldtcovib, 1

558
; see, too, Lloyd v. Loaring, G Jac. & W. 589 ; Marshall v. Colman,

Ves. 777. 2 ib. 266.

(c) Powe V. JFood, 2 Jac. & W.
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Bk. III. Chap. 1. It need, however, hardly be observed that it is perfectly

Unless otherwise competent for partners to agree that the management of the

partnership affairs shall be confided to one or more of their

number exclusively of the others
;

and that where such an

agreement is entered into, it is not competent for those who

have agreed to take no part in the management, to transact

the partnership business without the consent of all the other

partners. But, as was seen in an earlier part of the treatise,

every member of an ordinary firm is prima facie its agent for

carrying on its business in the usual way (e) ;
and persons

dealing with a partner within the limits of his apparent au-

thority, are entitled to hold the firm answerable for his con-

duct, unless such persons had distinct notice that his real

authority was less extensive than they had a right to assume

it to be.

(e) Ante, book ii. ch. 1.
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CHAPTER II.

OF THE GENERAL DUTY OF PARTNERS TO OBSERVE GOOD FAITH.

SECTION I.—PRELIMINARY RE.MARKS.

In societatis contractihus fides exuherct (a). The utmost good Bk. III. chap. 2.

faith is due from every member of a partnership towards every

other member ; and if any dispute arise between partners o/Lnour
^^'

touching any transaction by wliich one seeks to benefit himself requisite among° "^ "^

_ ^ partners,
at the expense of the firm, he will be required to show, not

onl}' that he has law on his side, but that his conduct will bear

to be tried by the highest standard of honour (&). Thus, if

one partner knows more about the state of the partnership

accounts than another, and concealing what he knows, enters

into an agreement with that other, relative to some matter as

to which a knowledge of the state of the accounts is material,

such agreement will not be allowed to stand (c).

This obligation to perfect fairness and good faith, is, more- and among those

, T, about to become

over, not confined to persons who actualty are partners, it
j^artners,

extends to persons negotiating for a partnership, but between

whom no partnership as yet exists (d) ;
and also to persons and among those

who have dissolved partnership but who have not completely to be partners.

wound up and settled the partnership affairs (c) ;
and most

especially is good faith required to be observed when one

(a) Cod. iv. tit. 37, 1. 3. (d) See Hichens v. Cowjreve, 1 E.

(&) See Blisset v. Daniel, 10 Ha. & M. 150
;

Faiccett v. TVhitehouse,

522,530. Corn-pave Casselsv. Steimrf, ib. 132.

6 x\pp. Ca. 64, noticed infra, which (c) See Lees v. Laforest, 14 Beav.

shows how difficult it is to apply 250 ; Clegrj v. Fisliwick, 1 Mac. & G.

this general principle. 294 ;
Perens v. Johnson, 3 Sm. &

(c) See Maddeford v. Avsiwick, 1 G. 419
;
Clements v. Hall, 2 De G.

Sim. 89. & J. 173.
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Bk. III. Chap. 2.
partner is endeavouring to get rid of another, or to buy liim

beet. 1.

out(/).
Each must do Notwithstanding the universal application to partners of the

rule requiring perfect good faith, if one partner repudiates the

contract of partnership and will not perform his duty towards

his co-partners, he cannot justly complain if they in return

decline to treat him on a footing of equality with them-

selves (</). As observed by Lord Eldon in Const x. Harris:
" A partner who complains that the other partners do not do

their duty towards him, must be ready at all times and offer

himself to do his duty towards them" (/?). But if a partner

has been set at defiance by his co-partners ;
if they have denied

that he is a partner, and that he has any right to interfere

in the partnership, tlie}^ can derive no advantage from the

circumstance that he has not performed his duty to them (i).

A partner whose rights are denied should be prompt in

asserting them, or he may be seriously prejudiced. This

subject will be further adverted to in that part of the work

which relates to the defences to actions between partners (k).

Principle of good The foregoing general principles may be regarded as the
faitli the basis of . -

'-j i j j i
• i

the internal law basis 01 the law 01 partucrsliip, so lar as it relates to the rights
partners ip. ^^^ obligations of partners as between themselves, and they

will be found to be more or less illustrated throughout the

whole of the present book. Those cases, however, which more

especially relate to the obligation of partners not to benefit

themselves at the expense of their co-partners, and to the rights

of majorities, require to be specially noticed.

(/) Blisset V. Daniel, 10 Ha. 493 ; & G. 274 ; Eeilhj v. TFalsh, 11 Ir.

Maddeford v. Austu-ick, 1 Sim. 89
; Eq. 22.

Perens v. Johnson, 3 Sm. e^ G. 419
; (h) Turn. & R. 524.

Chandler v. Dorsctt, Finch, 431. As (i) See Dale v. Hamilton, 2 Ph.

to withholding information, see 276.

McLure v. Rijiley, 2 Mac. & G. 274.
(/.•) Infra, eh. 10, § 3,

(g) See McLure v. Riiiley, 2 Mac,
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SECTION II.—OP THE OBLIGATION 07 PARTNERS NOT TO BENEFIT
THEMSELVES AT THE EXPENSE OF THEIR CO-PARTNERS.

Good faith requires that a partner shall not obtain a private Bk. IIL Chap. 2.

advantage at the expense of the firm. He is bound in all
^^'^^' ^'

transactions aflecting- the partnership, to do his best for the ^? ^^^}^^" ^ ^ allowed to

common body, and to share with his co-partners any benefit 'benefit himself

which he may have been able to obtain from other people, and of the firm.

in which the firm is in honour and conscience entitled to par-

ticipate ; Semper eniin non id quod privatim interest unius ex

sociis servari solet, sed quod societati expedit (I).

There are two modes in which, more especially, partners

attempt unfairly to acquire gain at the expense of their co-

partners, viz., 1, by directly making a profit out of them
;
and

2, by appropriating to themselves benefits which they ought

to have acquired, if at all, for the common advantage of the

firm. It will be convenient to advert to each of these modes

in turn.

In the first place, then, it maybe laid down as a general rule, i. Deriving

that one partner is not allowed to derive profit at the expense ae°iin<,s°with

of the firm from any dealings between him and the partnership,
*^® ^^'^

unless it is clearly agreed that he is to have sucb profit. For Sale to firm.

example, if a partner is buying or selling for a firm, he cannot

sell to it or buy from it at a profit to himself.

In Bentley v. Craven {m), one of the several partners was Bentiey i'.

employed to purchase goods for the firm. He, unknown to his

co-partners, supplied them, at the market price, with goods

previous^ bought by himself when the price was lower, and he

so made a considerable profit. But it was held that the trans-

action could not be sustained, and that he was accountable to

the firm for the profit thus made. The Master of the RolJs

in delivering judgment, observed : "The case is this,
—Four

partners established a partnership for refining sugar; one of

them is a wholesale grocer, and from his business is peculiarly

cognizant with the variations in the sugar-market, and has

great skill in buying sugar at a right and proper time for the

business. Accordingly the business of selecting and pur-

(/) Dig. xvii. tit. 2, pro socio, I. 65, §
5. ("0 18 Beav. 75.

3;
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lik. III. Cliap. 2.

?ect. 2.

Purchase fi'om

firm.

Dunne v.

English.

Full disclosure

necessary.

Authority to sell

at a given price
no waiver of

share of higher
price.

chasing the sugar for the sugar refinery is entrusted to him.

He heing the person to huy, it is his duty and business to

employ his skill in buying for the sugar refinery at the time

he thinks most beneficial. Having according to his skill and

knowledge bought sugar at a time when he thought it likely to

rise, and it having risen, and the firm being in want of some,

he sells his own sugars to the firm without letting the partners

know that it was his sugar that was sold." Being the agent

for the firm for buying sugars, he sold his own sugars to the

firm and made a profit, and the firm was held entitled to that

profit accordingly.

In Dunne v. English (n), the plaintiff and the defendant had

agreed to buy a mine for 50,000^, with a view to re-sell it at a

profit. It was ultimately arranged that the defendant should

sell it to certain persons for 60,000Z., and that the profit of

lOjOOOZ. should be equally divided between the plaintiff and

the defendant. The defendant, however, in fact sold the mine

for much more than 60,O00Z. to a company in which he himself

had a large interest. The plaintift' was held entitled to one-

half of the whole profit made by the re-sale.

There was in this case some evidence that the plaintiff knew

that the defendant had some interest in the purchase beyond
his share of the known profit of 10,000Z. ;

but the plaintiff did

not know what that interest was, and the real truth was con-

cealed from him. It was held that the defendant being the

plaintiff's partner, and expressly entrusted with the conduct of

the sale, was bound fully to disclose the real facts to the plain-

tiff, and not having done so, could not exclude him from

his share of the profits wdiich the defendant realised by the

sale (o).

This case also shows, what indeed is obvious enough with-

out authority, that one partner who authorises another to sell

partnership property at a given price, does not thereby deprive

himself of his right to share a higher price if a higher price

should be realised (p)*

(n) 18 Eq. 524.

(o) See, also, Imp. Merc. Credit

Assoc. V. Coleman
J

L. E. 6 H. L.

189.

{p) See, also, Parker v. McKenna,
10 Ch. 96, and Be Bussche v. Alt, 8

Ch. D. 2S6
;
and see ib. p. 317, as to

a custom authoiibiug such a practice.
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The same principles apply to attempts made by partners to ^k. ill. Chap. 2.

secure for themselves benefits which it was their duty to obtain,
—^^^

if at all, for the firm to which they belong (q) . t^^^
Thus in Carter v. Home (r), the plaintiff and the defendant f IT"''" ^'"'^^

to the tirm.

agreed for the purchase of an estate in moieties between them. Carter v. Home.
The estate was subject to several incumbrances, which were to

be discharged out of the purchase money. The defendant had
abatements made to him by some of the incumbrancers of

several sums due for interest and otherwise, which they in

consideration of services and friendship agreed should be to

his own use. However, on a bill brought against him by his

co-purchaser for an account of the rents and profits, the Court

would not allow the defendant the exclusive benefit of these

abatements, but held that he must account for them; the

pvn-chase being made for the equal benefit of both parties, and

on a mutual trust between them.

It has been decided more than once, that if one partner Renewing leases.

obtains in his own name, either during the partnership or

before its assets have been sold, a renewal of a lease of the

partnership property, he will not be allowed to treat this

renewed lease as his own and as one in w^hich his co-partners

have no interest. This was laid down and acted on by Sir ciamiestine

YVni. Grant in the celebrated case of Featherstonhauqh v. ^ ^,

'

\•^ heatnerston-

Fenicick (s), where two partners having obtained in their own iiaugh ?•.

1 c ji 1 p 1 1 • • Fenwick.
names a renewal 01 the lease 01 the partnership premises,

immediately dissolved the partnership, and sought to exclude

the plaintiff, their co-partner, from all interest in the new

lease : but in taking the accounts of the partnership, the new

lease was held to be part of the assets of the firm.

Clegg v. Fishivick (t) is another case to the same effect, ciegg v.

FisUwick.

(q) Parker v. Hills, 5 Jur. N. S. 3 Ch. D. 502, where the agent's profits

809, is not opposed to these cases, were part of his remuneration.

for there the money was paid for a (s) Featherstonhaugh v. Fenivich,

lease which was held to belong to 17 Ves. 298. In such cases the other

one partner only. partners cannot restrain the landlord

(r) 1 Eq. Ab. 7. See, also, Do from granting the lease to the cue

Bussche V. Alt, 8 Ch. D. 286
;
Mori- partner only. Their remedy is to

son v. Thompson, L. R. 9 Q. B. 480, treatthelesseeasatrusteeforthefirm,

as to the right of a principal to profits Alder v. Fouracre, 3 Swanst. 489.

made by his agent orsub-agent. Com- (0 1 Mac. & G. 294. See, too,

pare Great Western Insur. Co. v. Gun- Clements v. Hall, 2 De G. & J. 173,

liffe, 9 Ch. 525, and Barinj v. Stanton, and 21 Beav. 333.

X 2
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Bk. III. Cliap. 2,

Sect. 2.

Open renewal.

Clegg V.

Edmondson.

Right to reject
renewed lease.

There the plaintiff was the administratrix of one of several

partners in a coal mine, and she filed a bill, some j'ears after

the death of the deceased, against the survivmg partners, for an

account and a dissolution, and for a declaration that a renewed

lease, which had been obtained by the defendants, might be

declared subject in equity to a trust for the benefit of the

partnership. A twofold defence was set up, viz., first, that the

old partnership ended with the old lease, and that the plaintiff

could not therefore claim any interest in the new lease ; and

secondly, that she had some time before the filing of the bill,

assigned all the share of the deceased to his children
;
and

that she, therefore, at any rate, had no right to institute pro-

ceedings respecting such share. It was, however, decided

first, that the old lease was the foundation for the new one, and

that parties interested jointl}' with others in a lease, could not

take the benefit of a renewal to the exclusion of those others ;

and secondly, that what had been assigned by the plaintiff, was

the share of the deceased in the partnership, which share had

never been ascertained ;
and that the effect of the assignment

was merely to constitute her a trustee of the share for the

assignees after she had got it in, and not to deprive her of her

power to call for a realisation of the partnershijJ property.

In both of these cases the renewal of the lease was clandes-

tine. But that is not an essential feature. In the more

recent and very important case of Clegg v. Edmondson (»), the

partnership was at will
;

the managing partners gave notice

of dissolution and of their intention to renew the old lease for

their own benefit. Tliej' afterwards did so, the other partners

protesting, and there was evidence to show that the landlord

objected to renew to any persons except the managing part-

ners {x). It was held, however, that it was not competent for

the managing partners thus to acquire for themselves alone the

benefit of the renewed lease {y).

A partner by renewing a lease against the will of his co-

(«) 8 De G. Mc. & G. 787.

{x) See as to this, Fifzgibbon v.

Scanlan, 1 Dow. 269.

(y) At tlie same time relief against

tliem was refused ou tlie ground of

laches and delay on the part of the

plaintifls. On this point the case

will he noticed hereafter. See book

iii. c. 10, § 3.
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partners, cannot force it on them and compel them to treat the ^'^- l^l- Chap. 'z.

Sect 2
propert}^ comprised in it as acquired for the firm, miless there —
is some agreement binding them so to do (z).

The principle which precludes a partner from retaining for Benefits derived

himself benefits which he ought to share with his co-partners, paTnS°p
is applied to cases in which unfairness and misconduct are by Property,

no means so apparent as in those just cited. A high standard

of honour requires that no partner shall derive any exclusive

advantage by the employment of the partnership property, or

by engaging in transactions in rivalry with the firm.

Thus, in Burton v. Wookey {a), the plaintiff and the defen- Burton r.

dant were partners as dealers in lapis calaminaris. The
°° ^^'

1 i" 1 11 1 .
Profits of tally

aeiendant who was a shopkeeper, lived near the mines in shop.

which the ore was got, and he purchased it of the miners.

Instead, however, of paying them with money, he paid them
with shop goods, and in his account with the plaintiff charged
him as for cash paid to the amount of the selliiuj price of the

goods. The plaintiff contended that the price of the ore ought,

as between himself and the defendant, to be considered as being

the cost price of the goods given in exchange for it, and that

the profit made by the exchange ought to be accounted for to

the partnership. The Court adopted this view
; holding that

it was the duty of the defendant to buy the ore at the lowest

possible price, and to charge the partnership with no more than

lie actually gave for the goods bartered for the ore. An account

of the profit made by the defendant in his barter of the goods

was decreed accordingly.

Again, in Gardner \. McCutcheon (h), a ship, of which the Gardners,

plaintiffs and the defendant were part-owners and the defendant „ ^'- J- Part-owners

was master, was employed for the common benefit of all in of ships.

(.^) Clements v. Norris, 8 Ch. D.

129, where an attempt of this sort

was defeated.

(ft) 6 Madd. 367.

(b) 4 Beav. 534. See, too, Benson

v. Heathorn, 1 Y. & C. C. C. 326,

and 2 Coll. 309
;
Miller v. Machay,

31 Beav. 77 ;
Shallcross v. Oldham, 2

J. & H. 609
;
and as to commissions,

Holden v. Webber, 29 Beav. 117.

Compare Miller v. MacJcay, 34 Beav.

295, wliere the profits were field to

belong to liini wlio made tliem. In

Moffatt V. Farquharson, 2 Bro. C. C.

338, a part-owner of a sliip was

field to be exclusively entitled to

money paid liim for fiis vote in the

appointment of a master. But see

on tiiat case tlie note to it in JMr.

Belt's edition. See infra, c. 4, § 1.
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Benefits result-

ing from connec
tiou witli the

firm.

Bk. ni. Chap, 2.
trading and carrying under charter. The defendant, durino:

Sect. 2.
,

"^ " ' &
the time the ship was thus employed, traded on his own account

and made considerable profit. It was held that he was bound

to account for the profits thus obtained. He was bound to

trade to the best of his abihty for the joint interest of himself

and co-owners
; he had no right to employ the partnership

property in a private speculation for his own benefit; and

although he alleged that the profits were made solely by the

employment of his own private capital, and that by custom

masters of ships were allowed to trade for their own benefit, the

Court declined to recognise any such custom, and considered

that the profits had been made by the employment of what was
not the defendant's exclusively, and that the plaintiffs had

therefore a right to share them.

A partner, moreover, is not allowed in transacting the part-

nership affairs, to carry on for his own sole benefit any sepa-

rate trade or business which, were it not for his connection

mth the partnership, he would not have been in a position to

carry on. Bound to do his best for the firm, he is not at

liberty to labour for himself to their detriment
;
and if his

connection with the firm enables him to acquire gain, he cannot

appropriate that gain to himself on the pretence that it arose

from a separate transaction with which the firm had nothing to

do. This is well exemplified by the cases as to renewed leases

which have been already referred to (c), and by Russell v.

Austivich, which also shows that the same principles apply
wherever there is an agreement to share profits.

In Russell v. Austivick (d) several persons agreed to carry on

business as carriers between London and Falmouth
; hut they

expressly stipulated that no partnership should subsist hetiveen

them, and that each should have a certain portion of the road

over which he was to carry. Business was commenced and

carried on by the parties to this agreement under the name of

Messrs. Russell & Co., and they were employed to carry
bullion from Falmouth and Plymouth to London. On the

Carriers not

partner.s
inter se.

Eussell V.

Au,stwick.

(c) Ante, p. 307. a mine from tlie use of a shaft

(d) 1 Sim. 52. See, also, as to situate in Lis own land, but used for

benefits derived by one co-owner of the mine, Ckgg v. Clegg, 3 Giff. 322.
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issue of a new silver coinage by the Bank of England, Bk. III. Chap. 2.

Austwick, who appears to have been the London agent of the
^'^^' ^'

carriers, entered into a contract with the Master of the Mint

for the carriage of the new coin to towns on the road between

liondon and Fahnouth. Shortl}'^ afterwards he entered into

another contract with the Master of the Mint for the con-

veyance of more new coin to towns in Middlesex, and the

adjoining counties. None of these last towns lay on the road

leading from London to Falmouth, and many of them were

only accessible by cross country roads, and in consequence of

the increased risk of carriage along these roads, the Mint

authorities agreed to pay 7s. 6(Z. per cent, for all the coin sent

from the Mint, instead of 5s. per cent., which was the remune-

ration agreed on in the first contract. Austwick contended

that he was entitled to the whole benefit of this second con-

tract, because (except as to the extra Is. 6d.) it had nothing to

do with the carrying business between London and Falmouth ;

and because, as to the 2s. 6d., that sum, although calculated

on all the coin carried, whether under the first or the second

agreement, was in fact paid by the Mint in consideration only

of the extra risk attending -the carriage to the towns specified

in the second contract. On the other hand it was contended

and held, that the second agreement ought to be considered as

made on account of all the persons interested in the first

agreement; because, although the common concern had no con-

nection with the provincial roads which were the occasion of

the second agreement, yet this agreement was entered into by

the officers of the Mint as connected with, and a continuation

of, the first agreement, and in confidence of the responsibihty

of the parties to it.

This case of Russell v. Austwick shows how difficult it is for

a partner to benefit himself exclusively, by dealings which in

honour he ought not to have engaged in except for the common

benefit of the firm.

Lock V. Lynam, which came before the Court of Chancery in Distinct
•^ '

,, .
businesses.

Ireland, affords another instructive example of the application ^^^^ ^,_ Lynam.

of the same wholesome doctrine. Li this case (e) the plaintift

(e) Loch v. Lynum, 4 Ir. Ch. 188. see Horaennlh v, Mackcuj, 18 Ves.

Compare this and the last case with 382.

Miller v. Mackcaj, 34 Beav. 29o
;
and
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Bk. III. Chap. 2.
| ^j^ defendant had agreed to share the profit and loss

beet. 2. «= '

"

arismg from contracts taken hy the defendant for the supply

of meat and hread to Her Majesty's forces in Ireland. "Whilst

this agreement was in force the defendant entered into secret

agreements with other persons to share with them the profit

and loss accruing in respect of similar contracts entered into

and taken hy them. The plaintiff claimed a share in the

profits made hy the defendant under these secret agreements ;

Avhilst the defendant contended that he was entitled to retain

them for his own exclusive henefit. The Lord Chancellor

observed, that in all cases of this kind the real question was,

whether, from the nature of the transaction between the part-

ners, there was any express or implied contract against other

dealings of a like character
;
and that although tliere was no

engagement not to enter into any other partnership of the

same kind, still it never could have been in the contemplation

of either of the parties that one partner should, in his own

name or in that of any other person, adopt contracts to the

prejudice of the other's interest. A decree was accordingly

made directing an enquiry whether, during the jDeriod for

which any partnership between the plaintiff and the defendant

existed, the defendant, either alone or jointly with any other

person or persons, separately from the plaintiff, entered into,

or was beneficially interested in, any other contract or dealing

of the like natm'e with those in which the j)laintiff and the

defendant were engaged as partners.

After the decisions to which attention has now been drawn,

there can be little doubt that a partner cannot, either openly

or secretl}'-, lawfully carry on for his own benefit any business

in rivalry with the firm to which he belongs (/). But where

a partner carries on a business not connected with or compet-

ing with that of the firm, his partners have no right to the

profits he thereby makes, even if he has agreed not to carr}' on

any separate business (g).

One partner

competing with

firm.

(/) See Glassington v. Thivaites,

1 Sim. & Stu. 124
; England v. Cmi-

iiuj, 8 Beav. 129, in which, however,

there was something more tlian mere

ri\'ahy.

(y) Dean v. Macdotvell, 8 Ch. D.

345. An injunction might have

been ohtained, and perhaps damages
for a breach of covenant.

^
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Again, it has been held competent for one partner to acquire
^^-

^^- ^'^^P-

^^

for himself the share of a co-partner in the partnership busi-
Buying share.

ness, without informing the other partners of the purchase, and
c^sseis v

witliout giving them an opportunity of acquiring it (li). The ^*'S^^''^-

articles of partnership did not forbid such a purchase ;
nor was

it an}'' part of the business of the firm to buy the shares of its

members.

The same obligation to act with good faith exists between PavtnersLip not
^ .yet formed.

persons who have agreed to become partners ;
and if one of

^^^^^^^ ^

them in negotiating for the acquisition of property for the Whitehouse.

intended firm, receives a bonus or commission, he must ac-

count for it to the firm when formed (/). He cannot retain it

for himself on the ground that it was paid him for personal

services rendered to the vendor before any partnership existed.

Having obtained the benefit, whilst negotiating for himself and

his future partners, he must share such benefit with them (A,).

SECTION III.—OF THE POWERS OF A jMAJORITY OF PARTNERS.

In the event of a difierence arising between partners,
it

^^^^f^^^^^^^^^

becomes necessary to consider whether there is any method of

determining which of them is to give way to the other. It is

not uncommonly supposed that the minority of the partners,

if they are unequally divided, must submit to the majority.

But this is by no means the case ; for, as will be seen

presently, the majority cannot oblige the minority except within

certain limits.

The first point to determine is, whether the partnership
How-to

be

articles, do or do not contain any express provision apphcable

to the matter in question ;
for if they do, such provision ought

to be obeyed (Z).
If they do not, then the nature of the

(h) Cassels V. Ste^cart, 6 App. Ca. Congreve,
1 E. & M. 150 and other

Q^
'

cases of that class, relating to pro-

(t) Faxixdi V. Jmtehouse, 1 R. '^ voters of companies.

j^jjgg (l)
As to the construction ot

\k) Ibid. See, also, Hichms v. partnership articles, see vrfi-a,
c. 9.
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1. Disputes on

matters arising
in ordinary
course of

business.

Bk. III. Chap. 2.
question at issue must be examined ;

for there is an important
Sect. 3.

. . . . .11 • •

distinction between differences which relate to matters inci-

dental to canying on the legitimate business of a partnership,

and differences which relate to matters with which it was never

intended that the partnership should concern itself.

With respect to the first class of differences, regard must be

had to the state of things actually existing ; for, as a rule, if

the partners are eqiiall}'^ divided, those who forbid a change

must have their way: in re communi "potior est conditio 'prohi-

hentis (m). Upon this principle it is that one partner cannot

either engage a new or dismiss an old servant against the will

of his co-partner (n) ; nor, if the lease of the partnership place

of business expires, insist on renewing the lease and continuing

the business at the old place (o).

If, however, in a case of this description, unprovided for by

previous agreement, the partners are unequally divided, the

minority must, the author apprehends, give way to the ma-

jorit}' (p). This is the rule applicable to companies whether

incorporated or unincorporated (q) ; it is the rule adopted in

the Indian contract act (r) ;
and it is practically reasonable

and convenient. The only alternative is to hold that if partners

disagree, even as to trifling matters of detail, the minority can

forbid all change, and perhaps bring the business of the firm to a

dead-lock, for which the only remedy is a dissolution. At the

same time the author is not aware of any clear and distinct

authority in support of the proposition that even in such matters

a dissentient partner must give way to his co-partners (s).

However, a majority cannot against the will of the minority

Power of

majority in

such cases.

(m) But see as to tlie employment
of a sliip, Abbott on Sbippiug, p.

82, ed. 9, and p. 58, ed. 12
;
and

as to completing contracts already

entered into, Butchart v. Dresser, 4

De G. M. & G. 545.

(n) See Donaldson v. Williamson,
1 Cr. & M. 345,

(o) Clements v. Norris, 8 Ch. D.

129. N.B.—The partnership had

not expired.

{p) See Gregory v. Patchett, 33

Beav. 5P5
j Const v. Harris, T. &

R. 518
;
Robinson v. Thompson^ 1'

Vern. 465
;
as to opening accounts,

Morgan's case, 1 M. &, G. 235.

(q) See Stevens v. South Devon

Bail. Co., 9 Ha. 326
; Simpson v.

Westminster Palace Hotel Co., 2 De
G. F. & J. 141

;
Kent v. Jackson, 2

De G. M. & G. 49, and 14 Beav.

367.

(r) § 253, cl. 5.

{$) Pollock's Dig. § 36, adopts the

author's vieAv, but apparently on his

authority.
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delegate to a manager the riglit to sign the partnership Rk. in. chap. 2;

name (t) ; and it is doubtful whether a majority can decide
^'"*' ^-

where the partnership business shall be carried on when the

lease of its place of business expires (h).

A very important rule respecting the powers and votes of All partners

majorities is, that a majority, to have any weight, must act and Sni'^
*"^'

be constituted with perfect good faith
; for every partner has a

right to be consulted, to express his own views, and to have

those views considered by his co-partners. In the language
of Lord Eldon,

"
that is the act of all which is the act of the

majority, provided all are consulted, and the majority are acting
bona fide, meeting not for the purpose of negativing what any
one may have to offer, but for the purpose of negativing what,

when they are met together, they may after due consideration

think proper to negative. For a majority of partners to say,

We do not care what one partner may say ; we, being the

mojority, will do what we please, is, I apprehend, what a court

of equity will not allow
"
(x).

Moreover, where powers are conferred on a majority present Majorities at

at a meeting of not less than a certain number of persons, un-
'^ *

less such meeting be duly convened and the requisite number

be present at the meeting the powers in question cannot be

exercised
;

and although it may be true that the required

number of persons was summoned, and that the absentees

could not have turned the scale, this will not render valid the

acts of the majority of those actually present, for that is not

such a majority as w-as originally contemplated (y).

Passing now to the second class of differences, viz., those
^^f^j^'^^^'X

which relate to matters with which the partnership was never ing a change in

the nature of

intended to concern itself, it has been over and over agam ti,e business.

decided that no majority, however large, can lawfully engage

the partnership in such matters against the will of even one

dissentient partner. Each partner is entitled to say to the
J^^oSra'"
change.

(f) See Beveridge v. Beveridge, L. 10 Ha. 493
;
Great Western Rail. Co.

E. 2 Sc. App. 183. V. Bushout, 5 De G. & Sni. 310.

(») See Clements v. Norris, 8 Ch. {y) See Ee London and Southern

D. 129, but note there the firm con- Counties Freehold Land Co., 31 Ch. D.

sisted of two members only. 223 ;
Hoxvheach Coal Co. v. league,

Cx) Const V. Harris, Turn. & E. 525, 5 H. & N. 151
;
Ex parte Morrison,

and see ib. 518, and Blisset v. Daniel, De G. 539.
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Bk. III. Chap. ?,

Sect. 3.

In companies
as well as in

partnershiii.

Fire and life

Insurance Com-

pany turning
into a Jlaritime

Insurance

Company.

Natusch V.

Irving.

others,
" I became a partner in a concern formed for a definite

pm'pose, and upon terms which were agreed upon by all of us,

and you have no right, without my consent, to engage me in

any other concern, nor to hold me to an}' other terms, nor to

get rid of me, if I decline to assent to a variation in the agree-

ment by which you are bound to me and I to you." Nor is it

at all material that the new business is extremel}' profitable {z).

This principle is applicable to all partnerships and companies,

whether great or small, and is evidently one which requires only

to be stated to be at once assented to as being just. No cases

upon this subject can be referred to with greater advantage

than Natusch v. Irving and Const v. Harris, both of which were

decided by Lord Eldon (a).

In JSIatusch v. Irving (h), a company was formed in the early

part of the year 1824 for granting fire and life assurances.

The capital was 5,000,000?., divided into fifty thousand 1001.

shares. The plaintiff was one of the original subscribers,

and held fifteen shares, in respect of which he had paid the

required deposit, but he had not executed the company's deed

of settlement. In conformity with the rules of the company
he had effected a policy with it on his life for 15001. In the

summer of 1824, the act of 6 Geo. 1, prohibiting companies

from carrying on the business ofmarine insurance, was repealed,

and shortly afterwards advertisements appeared in the news-

papers, stating that the company would commence the business

of marine insurance. The plaintifi', in answer to an inquiry

whether this announcement was authorised by the directors,

was informed that it was, and that if he objected to the course

about to be pursued he might receive back his deposit with

interest, and have his policy cancelled and the premium
returned. In reply to this, the plaintiff stated that he was

ready to execute any deed which was in conformity with the

prospectus ;
that he conceived it competent for him to insist

that the business in which he was a partner should be carried

(z) A.-G. V. Great Northern Rail.

Co., 1 Dr. & Sm. 154.

(a) See, too, Davies v. Hawldns,

3 M. & S. 488
; Fennincjs v. Grcn-

ville, 1 Taunt. 241
; Glassinglon V.

Thwaites, 1 Sim, & Stu. 1.31.

(h) Gow on Partnership, Ajop. 398,

ed. 3. See, also. The Phanix Life

Insur. Co., 2 J. & H. 441.



MATTERS BEYOND SCOPE OF BUSINESS. 317

on according to the agreement which united the partners ^k. ill. Chap. 2.

together : that he could not think his doing so would entitle ^?^^_
the managers of that partnership to pay him out his capital,K? "'

and deprive him of a share in a concern of which he had the

highest opinion; that he therefore required the directors to

abstain from any contracts or engagements relating to marine

insurance, as not being contemplated by himself and those

who joined the company upon the terms of the prospectus,

and that he required an undivided attention on the part of

the directors to the objects defined therein. The plaintiff

afterwards attended at the office of the company, to execute

its deed of settlement, but finding that it contained provisions

enabling the company to carry on the business of marine

insurance, he refused to execute it, as not being conformable

to the terms on which the company was formed. In pursuance

of the advertisements, the company had commenced, and it

was carrying on, the business of marine insurance
;
but there

was no evidence to show acquiescence on the part of the

plaintiff", and there was evidence to show continued opposition

by him to the carrying on of such business. The plaintiff

applied for an injunction to restrain the directors from effecting

marine insurances, and an injunction was granted (c). Tlie

judgment of Lord Eldon, as far as it relates to the power of

a majority, is particularly valuable, and the following extracts

from it are constantly referred to.

"With respect to the liberty given to the plaintiflf to retu'e, his lordship Answer to

said :

" An offer is made to the phaintitf that he may receive back his objection that

-, <- ,1 i T 1 • 1 • T dissentient can

deposit, with interest from the date of the payment, and he is desired
j.g^ij.g_

to consider himself as having received notice thereof. But it is not, I

apprehend, competent to any number of persons in a partnership (unless

they show a contract rendering it competent to them) formed for specified

purposes, if they propose to form a partnership for very different pm-poses,

to effect that formation by calling upon some of their partners to receive

their subscribed capital and interest and quit the concern ;
and in effect,

merely by compelling them to retire upon such terms, so to form a new

company. This would, as to partnerships,
be a most dangerous doctrine.

(c) The bill was tiled by the to restrain the defendants from

plaintiff on behaK of himself and effecting marine insurances in the

all others the shareholders of the name and on account of the com-

company against the directors, and pany, and from using the name,

prayed a dissolution, and, if neces- and from applying the capital of

sary, a receiver, and an injunction the company for such purposes.
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Bk. III. Chap. 2.

Sect. 3.

Natusch V.

Irving.

Dissentient

need not accej)t
an offer of

indemnity.

Answer to

argument tliat

the cliange was
warranted by
statute.

Observations

on powers of

majorities.

Where a partnersliip is dissolved (evea where it caa "be in a sense dissolved

the instant after notice to dissolve is given, if there be no contract to the

contrary), it must still continue for the purpose of winding-up its affairs, of

taking and settling all its accounts, and converting all the property, means,

and assets of tlie partnership, existing at the time of the dissolution, as

beneficially as may be, for the benefit of all who were partners, according
to their respective shares and interests

; and the other partners cannot say

to him to whom they have given an (jflt'er of his deposit and interest, Take

that, and we are a new company, keeping the effects, means, assets, and

property of the old, as the property of the new partnership. The company
will indemnify the plaintiff against loss by its transactions already had, or

hereafter to be had, not for the specified purposes of the institution. But

the right of a partner is to hold to the specified purposes his partners whilst

the partnership continues, and not to rest upon indemnities Avith respect to

what he has not contracted to engage in. A dissatisfied partner may sell

his shares for double what he originally gave for them. But he cannot be

compelled to jiart with them for that reason
;

it may be his principal

reason for kee^ung them, having the partnersliip concern carried on accord-

ing to the contract. The original contract and the loss which his partners
would suffer by a dissolution, is his security that it shall be so carried on

for him and them beneficiallj', and with augmented improvement in the

value of his shares and tlieir shares."

With respect to the alteration of the law enabling companies to carry
on the business proposed, his lordship observed :

" The repeal of the act

6 Geo. 1, which merely made it lawful for societies or partnerships, however

numerous their members might be, to insure against marine risks, could

not make it lawful for companies or societies, which were formed for

specified purposes of insurance npon lives and against fire, to insure against

marine risks, unless the contracts by which such companies were formed,
either expressly or impliedly (where individual partners did not consent to

embarking in new projects, either originally, or subsequently to the forma-

tion of the companies), created an authority in some part of the body to

bind all the body to the adoption of such new undertakings."
With respect to the power of a majority, his lordship laid it down that,

" If six persons joined in a partnership of life assurance, it seems clear that

neither the majority nor any select part of them, nor five out of the six,

could engage that partnership in marine insurances, unless the contract of

partnership expressly or impliedly gave that power : because if this was

otherwise, an individual or individuals, by engaging in one specified con-

cern, might be implicated in any other concern whatever, however different

in its nature, against his consent. But if a part of the six openly and

publicly professed their intention to engage the partnershij) in another

concern, and clearly and distinctly brought this to the knowledge of one or

more of the other partners, and such one or more of the other partners
could be clearly shown to have acquiesced in such intention, and to have

permitted the other partners to have entered upon, and to have engaged
themselves and the body in such new projects, and thereby to have placed
their partners so engaged in difficulties and embarrassments unless they
were permitted to proceed in the farther execution of such projects, if a

court of equity would not go the length of holding that such conduct was



POWER OF MAJORITY. ' 319

consent, it would scarcely think parties so conducting themselves entitled Bk. III. Chap. 2.

to the festinuni remcdium of injunction."
* * * * "Courts must Sect. 3.

struggle to prevent particular members of those bodies from engaging other

members in projects in vi^hicli they have not consented to be engaged, or the

engaging in which they have not encouraged, assented to, or empowered, or

acquiesced in, expressly or tacitly, so as to make it not equitable that they
should seek to restrain them. The principles which a Court would act

ui3on in the case of a partnership of six, must, as far as the nature of things

will admit, be applied to a partnership of 600." * * * "
They who

seek to embark a partner in a business not originally part of the part-

nership concern, must make out clearly that he did expressly or tacitly

acquiesce."

In Const V. Harris (d), the proprietors of Covent Garden Const v. Harris.

Theatre agreed that the profits should be exclusively appro- Altering prfn-

. . ciple on which

priated to certain definite purposes. Afterwards, the proprie- profits should be

tors of seven out of eight shares, entered into an agreement
^^ ^^ "

to apply the profits in a different manner, but they had not

consulted the owner of the other eighth share, and he dis-

approved of the alteration. It was held by Lord Eldon, that

the majority had no power to depart from the terms of the

original agreement ; and upon a bill filed by the one dissentient

partner for a specific performance of that agreement, a receiver

of the profits was appointed. In a long and elaborate judg-

ment. Lord Eldon distinctly recognised the principle, that

articles which had been agreed on to regulate a partnership,

cannot be altered without the consent of all the partners (e).

In modern times the same principle has been constantly

recognised and followed. Indeed it is never now disputed,

although its application frequently gives rise to controversy. .

J^

The decisions bearing on this subject relate, however, to com-
^^^

panics, and are not, therefore, further noticed in the present

treatise (/).

(d) Turn. & R. 496. v. Irving, the writer has not felt it

(e) See Turn. & R. 517, 523. The necessary to make extracts from it.

whole judgment is well worthy of (/) AuU v. Glasyoio Working

attentive perusal ;
but being much Men's Building Soc, 12 App. Ca.

to the same effect as that in Natusch 197, is one of the most recent cases.

il
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CHAPTER III.

OF THE CAPITAL OF PARTNERSHIPS.

Bk. III. Chap. 3, By the Capital of a partnership is meant the aggregate of

Capital of the sums contributed by its members for the purpose of corn-

partners ips.
niencing or carrj'ing on the partnership business, and intended

to be risked b}^ them in that business. The capital of a part-

nership is not therefore the same as its property : the caj)ital

is a sum fixed by the agreement of the partners ;
whilst the

actual assets of the firm vary from day to day, and include

everything belonging to the firm and having any money value.

Moreover, the capital of each partner is not necessarily the

amount due to him from the firm
;

for not only ma}- he owe the

firm money, so that less than his capital is due to him; but the

firm may owe him money in addition to his capital, e.g., for

money advanced b}^ him to the firm by way of loan, and not

intended to be wholly risked in the business. The distinction

between a partner's capital and what is due to him for ad-

vances by way of loan to the firm, is frequently very material :

e.g., with reference to interest ;
with reference to clauses in

partnership articles fixing the amount of capital to be ad-

vanced and risked, and prohibiting the withdrawal of capital ;

and above all with reference to priority of jjayment in the

event of dissolution and a deficiency of assets (a). The amount

of each partner's capital ought, therefore, always to be accurately

stated, in order to avoid disputes on a final adjustment of

account
;
and this is more important where the capitals of the

partners are unequal, for if there is no evidence as to the

amounts contributed by them, the shares of the whole assets

Avill be treated as equal (h).

(a) See on this subject, infra, (6) See as to the equality of shares,

book iii. ch. 8, § 1, on partnership infra, book iii. ch. 5, §
2.

accoimts.
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When the agreed amount of capital of a partuersliip has ^k. iii. chap. 3.

been exhausted, and the busmess cannot be carried on to a increase and

profit, the partnership may be dissolved, as will be pointed out
cl^ta?'°'^

°^

hereafter (c). A partner cannot be compelled to furnish more

capital than he has agreed to bring in and risk
; although he

cannot, b}- limiting the amount of his capital, limit his liability

for debts incurred by the firm(cZ). On the other hand, a

partner who has agreed to furnish a certain amount of capital,

is bound not only to bring it into the firm, but also to leave it

in the business until the firm is dissolved.

It follows from these considerations that the agreed capital

of a partnership cannot be either added to or withdrawn except

with the consent of all the members of the partnership (e) ;

and this rule is perfectly consistent with the obvious fact, that

the assets and liabilities of a partnership are necessarily liable

to fluctuation, and that the value of each partner's share of

such assets constantly fluctuates also.

The difference between borrowing money on the credit of Borrowing

a firm and increasing its capital, has been already adverted
increasing

to (/) ;
and it has been seen that although each member of an ^^P^*^^-

ordinary trading partnership can pledge its credit for money
borrowed in order to carry on its business, he cannot render it

liable to repay money borrowed by him to enable him to

furnish the amount of capital which he has agreed to bring

in (g).

(c) Infra, boolc iv. ch. 1, § 2. obs. of Lord Bramwell in Boitch v.

(d) Ante, p. 200. Sproule, 12 A pp. Ca. 405.

(e) See Hesliii v. Hay, 15 L. E. (/) Ante, pp. 132, 133.

Ir. 431, -where an attempt was made ((j) lb,

to violate this rule ;
and see the
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CHAPTER lY.

OF JOINT AND SEPARATE PROPERTY.

Bk. III. Obap. 4,

Partnership

property.

Importance of

distinguishing

partnership

j)rof)erty from
the separate

property of

the imrtners.

The expressions partnership propert)', partnersliip stock,

partnership assets, joint stock, and joint estate, are used indis-

criminately to denote everything to which the firm, or in other

words all the partners composing it, can be considered to be

entitled as such (a). The qualification as such is important ;

for persons may be entitled jointly or in common to property,

and the same persons may be partners, and yet that property

may not be partnership property ; e.g., if several persons are

partners in trade, and land is devised or a legacy is bequeathed

to them jointly or in common, it will not necessarily become

partnership property and form part of the common stock in

which they are interested as partners (/>). "Whether it does so

or does not, depends upon circumstances Avliich will be examined

hereafter.

It is often a difficult matter to determine what is to be

regarded as partnership property, and what is to be regarded

as the separate property of each partner. The question, how-

ever, is of importance not only to the partners themselves, but

also to their creditors ; for, as will be seen hereafter, if a firm

becomes bankrupt, the property of the firm and the separate

property of each partner have to be distinguished from each

other, it being a rule to apply the property of the firm in the

first place in payment of the creditors of the firm, and to apply

the separate properties of the partners in the first place to the

payment of their respective separate creditors.

(rt) Tlie expression joint estate

sometimes lias a Avider siu;nification,

inclncling all property which, on

the bankruptcy of the firm, is dis-

tributable amongst its creditors.

See jjost, book iv. cli. 4, sec. 3, Ee-

pnted wnership.

(6) Morris v. Barrdt, 3 Y. & J.

384, and see the judgment in Ex

2Mrte The Fife Banldng Co., G Ir.

Eq. 197, S. C. on appeal i;nder the

name of Be Littles, 10 \h. 27.5,
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It is proposed, therefore, to examine the rules by which to Bk. III. Cbap. 4.

determine what is the property of the firm, and wliat the '—~
separate property of its members.

It is for the partners to determine by agreement amongst Question

themselves what shall be the property of them all, and what agreement.
^

shall be the separate property of some one or more of them.

Moreover, it is competent for them by agreement amongst
themselves to convert what is the joint property of all into the

separate property of some one or more of them, and vice versa.

The determination, therefore, of the question. What is, and

what is not the property of the firm ? involves an inquiry into

the three following subjects, viz. :
—

Joint estate.

Separate estate.

Conversion of one into the other.

Each of these will be examined in order.

SECTION I.—OF JOINT ESTATE.

Whatever at the commencement of a partnership is thrown l. Property of-„ .... the firm.

into the common stock, and whatever has irom tmie to time

during the continuance of the partnership been added thereto

or obtained by means thereof, whether directly by purchase or

circuitously by employment in trade, belongs to the firm, unless

the contrary can be shown {<').

The mere fact that the property in question was purchased Property paid

• T   
,

 

^ -r , .

1
for by the firm.

by one partner in his own name is immaterial, it it was paid

for out of the partnership monies ;
for in such a case he will

be deemed to hold the property in trust for the firm, unless he

can show that he holds it for himself alone (d). Upon this

(c) See Crawshcnj v. Collins, 2 rate property of one partner, see

Russ. 339, as to the patents ;
Nerof infra, § 2.

V. Burnand, 4 Russ. 247, and 2 Bli. {d) See per Lord Eldon in Smith

N. S. 415 ;
Bone v. Pollard, 24 Beav. v. Smith, 6 Ves. 193 ; Bohleij v.

283. See, also, as to co-owners of Brooke, 7 Bli. 90 ;
Morris v. Barrett,

mines not being co-partners, Cleijij
3 Y, & J. 384. See, also, Hclmore

V. Clegg, 3 Giff. 322. As to outlays v. Smith, 35 Ch. D. 43G.

of partnership money on the sepa-
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Bk. III. Chap. 4.
principle it is held that land purchased in the name of one

Sect. 1.
* ^ ^

1 £~—
partner, but paid for by the firm, is the property of the firm,

althongh there may be no declaration or memorandum in

writing disclosing the trust, and signed by the partner to whom

the land has been conveyed (e). So, if shares in a company are

bought with partnership money, they will be pai'tnership pro-

perty, although they may be standing in the books of the com-

pany in the name of one partner only, and although it may be

contrary to the company's deed of settlement for more than one

person to hold shares in it (/).

Ships. As regards ships there was often a difficulty arising from the

ship registration acts. For as it was clearly settled that a

ship belonged, both at law and in equity, to the person or

persons who were registered as her owners, and to no one else,

it followed that if a ship had been bought with partnership

money, had been used as partnership propert}^, and had always

been treated as such b}-^ all the partners, yet if she was

registered in the name of one partner only, there was no

method by which that one could be prevented from effectually

asserting an exclusive right to the ship, and depriving his

co-partners of all their interest in her {g). The provisions

of the present Merchant shipping acts difi*er, however, in

several material respects from the enactments previously in

force ; and now, in the case above suj)posed, the registered

partner would be deemed a trustee for the firm (h).

{e) Forsfer v. Hale, 5 Ves. 308,

and 3 ib. 696.

(/) Ex parte Gonnell, 3 Deac.

201
;
Ex jjcirtc Hinds, 3 De G. & S.

613.

{g) See Slater v. JFilHs, 1 Bear.

354
; Battershy v. Smyth, 3 Macld.

110
;
Camden v. Anderson, 5 T. R.

709 ;
Curtis v. Perry, 6 Ves. 739

;

Ex imrte Yallop, 15 Ves. 60
;
Ex

parte Houghton, 17 Ves. 251
;
and

as to the old law relating to equit-

able interests in ships, see an

article by the author in the Law

Magazine for May, 1862 (vol. xiv.

p. 70, N. S.). If a ship was regis-

tered in the name of two partners,

the shares in which they were in-

terested might have been shown.

See Ex parte Jones, 4 M. & S. 450.

As to the right of one partner to

sell or mortgage a ship belonging
to tlie firm, see Ex parte Hoivden, 2

M. D. & D. 574.

(h) 17 & 18 Vict. c. 104, §§ 37

and 43, and 25 & 26 Vict. c. 63, § 3.

Upon the construction of the former

act, see Hughes v. Sutherland, 7 Q.

B. D. 160 ; Liverpool Borough Bank
V. Turner, 1 J. & H. 159, and 2 De
G. F. & J. 502. A ship may be

registered in the name of a con;-
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Strong as is the presumption that what is bought with part- Ek. in. cbap. 4.

nership money is partnership property, the presumption may —
be rebutted; e. g., by showing that the money was lent by the pertvpald for°'

firm to one partner, and so was not in fact partnership money not*b^*^™t''°T

when invested (i). Moreover, it is to be observed that pro-

perty which has been used and treated as partnership pro-

perty cannot be presumed to belong to one partner only, simply

because he paid for it
; for the presumption in such a case is

rather that the property in question was his contribution to

the common stock (j). This subject will be adverted to more

at length in the next section.

It has been already seen that one partner will not be allowed Secret benefits

to retain for his own exclusive benefit any property which he partner.

may have acquired in breach of that good faith which ought to

regulate the conduct of partners inter se. Whatever property

has been so acquired, will be treated as obtained for the benefit

of all the partners, and as being part of the assets of the firm
;

and this rule applies to property obtained by a continuing or

surviving partner in breach of the good faith which he is

bound to exercise towards a retired partner, and the repre-

sentatives of a deceased partner, so long as their interest in

the partnership assets continues (/.;).

At the same time, if an advantage which has been obtained Jroney paid to

by a partner is wholly unconnected with the partnership afi'airs, his exclusive

or, being connected with them, has been conferred upon him ^^^ *'

with a view to his own personal benefit, he cannot be called

upon to account for it to the partnership. For example,

where a ship, belonging to a Frenchman and two Americans

as partners, was captured by a British cruiser, and compensa-

tion was made to the Americans, but to them only, the French-

man being expressly excluded, it was held that tlie sum

awarded to the Americans belonged to them alone, and that

the Frenchman had no interest in it (l). So, if one partner is

pany, tliongli some of its members Eose, 64.

are foreigners. See 17 & 18 Vict. (j) See Kc 2)arte Hare, 1 Deac. 25,

c. 104, § 18 ;
and R. v. Arnaud, 9 jxr Sir J. Cross.

Q. B. 806. O'^)
See ante, p. 305 et seq.

(i)
As in Smith v. Smith, 5 Ves. (/) Garaphcll v. Mullett, 2 Swanst.

193. See, also, Walton v. Butler, 551. See, also, Burnand v. Eodo-

29 Beav. 428
;
Ex parte Emhj, 1 canachi, 7 App. Ca. 333 ; Thompson
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Ek. ITT. ciiap. 4. ^jjg lessee of property to -wliicli the firm is only entitled so long

as the partnership continues, and on the dissolution of the

partnership the lease is sold or renewed, the price of the sold

lease, or the renewed lease, as the case may be, will belong, not

to the firm, but to that partner in whom the lease is by hypo-

thesis exclusively vested {>n).

Property As regards property acquired after a dissolution, but before

dissolution

^^
^^^® affairs of a dissolved partnership have been wound up, such

property is not necessarily to be considered as partnership pro-

perty, even though the i^artner acquiring it has continued to

carry on the business of the dissolved firm without the consent

Nerot V. of his late partners. This was decided inNei'oty. Burnand (n).

In that case, in effect, an hotel-keeper bequeathed his business

to his son and daughter. After the death of the testator, the

daughter continued to carrj- on the business. She afterwards

transferred it to a new house in Clifford Street, and this house

was conveyed to her in fee. She continued to carry on the

business there for some time, and ultimately she married.

During the greater part of the time which had elapsed since

the death of the testator, his son had been abroad, and on his

return he insisted that he ought to be considered as a partner

with his sister, and that as such he was entitled to have the

new house taken by her, and all the stock in trade and

effects purchased by her in order to carry on the business,

treated as partnership property. The Vice-Chancellor decided

that the testator's son and daughter had become partners, but

that the partnership between them had been dissolved on her

marriage. He also held, that the new house, and all the goods,

furniture, plate, linen, china, wines, stock-in-trade, implements
and other effects, being in and about the premises, formed a

part of the partnership property. Upon appeal this decision

was aftirmed, so far as it related to the existence and subsequent

dissolution of partnership ;
but was varied so far as it related

to what ought to be considered as partnership propert3^

V. Ryan, 2 Swanst. 565, n.
; Mqfatt 412, aff. on ajipeal, 4 De G. F. & J.

V. Farquharson, 2 Bro. C. C. 338. 42.

See the note on this case in Belt's (n) 4 Enss. 247, and 2 Bli. N. S.

edition of Brown's Reports. 215. See, too, Payne v. Hornh}/, 25

{m) See Bunion v. BarJcus, 3 Gift'. Beav. 280.
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Upon this head the Lord Chancellor's iudf'inent was as ^k. in. chap. i.

follows :
—

"
It appears to me satisfactorily made out from all the circumstances, Nerot v.

that the house in Clifford Street was Lought with the partnership property ;

Burnand.

bought, in the first instance, partly with the partnership property, partly
with money borrowed by Miss Nerot and afterwards repaid out of the

partnership effects, and partly upon the credit of the hoi;se that belonged
to the partnership, and I think that part of the Vice-Chancellor's decree

by which he directs the house to be sold, must be affirmed.
" There is a part of the decree, however, in which I cannot concur. The

dissolution of the partnership took place in September, 1819. The Vice-

Chancellor has directed all the property to be sold which was in the house

in Clifford Street at the time when the deci'ee was pronounced, several

years after the dissolution of tlie partnership, as if all the property which

at the time of the decree existed in the house was, without enquir}-, to be
.

considered as partnership property. Lord Eldon doubted greatly whether

that part of the decree could be sustained
;
and in my opinion it must be

varied by directing the ]\Iaster to take an account of the particulars of

the partnership property which were in the house in Clifford Street at

the time of the dissolution, and of the value of the property at that

time
;
and to enquire whether any part of that property still remains in

the house (o).

The goodwill of a partnership, in so far as it has a pecuniary Goodwill.

value, is partnership property, unless the contrary can be

shown. This subject, however, will be more conveniently dis-

cussed hereafter, when treating of partnership articles (p).

SECTION II.—SEPARATE ESTATE.

The preceding enquirv into what constitutes the property of ?. Property of
* o J. ^

•
J. 1 ii

•
J. Hie individual

the firm, has rendered it unnecessary to enquire at lengtli nito
partners,

what constitutes the separate property of its members. A few

additional observations, pointing out the danger of relying too

much on circumstances which are often regarded as decisive,

may, however, be usefully added.

(r,) See, also. Ex parte Morley, 8 the new stock in trade formed part

Ch. 1026, where a surviving partner of his separate estate.

continued the business, sold the old (i>) See mfra, book iii. ch. 9, § 2.

stock in trade, and it was held that
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Ek. III. Cliap. 4.

Sect. -2.

That which pro-
duces partner-

ship profits may
belong to one

jxirtner only.

Property u?ed

for partners] lip

purposes not

necessarily

pai'tnership

property.

It by no means follows that parsons wlio are partners by

virtue of their participation in profits, are entitled as such to

that which produces those profits. For example, coacli-pro-

prietors who horse a coach and divide the profits, may eacli

make use of horses which belong to himself alone and not to

the firm of proprietors (q). So, where a merchant employs a

broker to buy goods for him and to sell them again on his

account, although it may be agreed that the profits are to be

divided, the goods themselves, and the money arising fromtheir

sale, are the property of the merchant, and not the joint pro-

perty of himself and the broker (r) ;
and it not unfrequently

happens that dormant partners have no interest in anything

except the profits accruing to the firm to which they belong (s).

Again, it by no means follows that property used by all the

partners for partnership purposes, is partnership property.

For example, the house and land in and upon which the part-

nership business is carried on, often belongs to one of the

partners only, either subject to a lease to the firm, or without

any lease at all (t). So it sometimes happens, though less

frequently,that office furniture (u), and even utensils in trade {x),

are the separate property of one of the partners, subject to the

right of the others to use them as long as the partnership

continues. If, however, a partner brings such property into

the common stock as part of his capital it becomes partner-

(q) As in Fromont v. Coupland, 2

Bing. 170 ;
Barton v. Hanson, 2

Taimt. 49, and see Wilson v. White-

head, 10 M. & W. 503, as to an

author's interest in paper supplied

for liis work to the publisher.

(r) Smith v. Watson, 2 B. & C.

401 ; Meyer v. Sharp, 5 Taunt. 74 ;

Burnell v. Hunt, 5 Jur. 650, Q. B.

(s) See Ex parte Hamper, 17 Ves.

404, 405 ;
Ex parte Chuck, Mont.

373.

(t) See Burdon v. BarJcus, 3 GifF.

412, aflf. on appeal, 4 De G. F. & J.

42, as to a lease of a coal mine
;
Ex

parte Murton, 1 M. D. & D. 252
;

Balmain v. Shore, 9 Ves. 500
;
Bow-

ley v. Adams, 7 Beav. 548
;
Doe v.

Miles, 1 Stark. 181, and 4 Camp.
373. If there is no lease and the

firm is dissolved, the owner can

eject his late partners without

notice to quit. Doe v. Bluck, 8 C.

& P. 464
;
Benham v. Gray, 5 C. B.

138 (an action of trespass). As to

an injunction in such cases, see

Elliot V. Brown, 3 Swanst. 489, n. ;

Hawkins v. Harchins, 4 Jur. N. S.

1044, V.-C. Stuart.

(h) Ex parte Owen, 4 De G. «& Sm.

351. See Ex parte Hare, 1 Deac.

\Q\ Ex parte Murton, 1 M. D. & D.

252.

(.') Ex parte Smithy 3 Madd, 63.
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ship propert}', and any increase in its value will belong to the ^^^- m- Ctap. 4,

, , Sect. 2.

firm (2/).

It does not even necessarily follow that property bought Property bought

with the money of the firm is the property of the firm. For of the firm,

it sometimes happens that property, although paid for by the

firm, has been, in fact, bought for one partner exclusively,

and that he has become debtor to the firm for the jDurchase-

money (z).

It is obvious, therefore, that the only true method of deter- Agreement of

mining as between the partners themselves what belongs to
tjjg true'test.

the firm, and what not, is to ascertain what agreement has

been come to upon the subject. If there is no express agree-

ment, attention must be paid to the source whence the pro-

perty was obtained, the purpose for which it was acquired, and

the mode in which it has been dealt with. The following

cases, in which there was ver}' little evidence to show what

agreement had been made, may be usefully referred to on this

subject.

In Ex parte Owen (a) one Bowers, who was a grocer, pro- ex parte Owen,

vision dealer, and wine merchant, and who possessed stock in Stock in trade

and furniture.

trade and household furniture at his place of business, took

two partners, without any agreement except that they were to

participate in the profits of the concern. They brought in no

capital and paid no premium, and no deed or agreement was

executed. Bowers bought with his own money, but in the

name of the firm, new stock required for the business. Upon
the bankruptcy of the firm, the question arose to whom the

stock in trade and furniture belonged. The Court, coming to

the best conclusion it could from such materials as were before

it, held that there was an agreement between the three,

expressed or implied, that all the stock in trade should

become the property of the three, subject to an account, in

(ij)
Eohinson v. Ashton, 20 Eq. 25.

((()
4 De G. & Sm. 351. See, also,

(a) See Smith v. Smith, 5 Ves. PiUuig v. Pilling, 3 De G. J. & 8.

193
;

TValton v. Butler, 29 Beav. 162. As to a lease of saltworks

428
;
Ex 'parte Einly, 1 Eose, 64. belonging originally to one partner,

Compare the case of the Baiik cf but which became tlie property of

England, 3 De G. F. & J. 645, the firm, ParJcer v. Hills, 5 Jur.

noticed vifra, p. 330. N. S. 809, and on appeal, 7 ib, 833.
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lik. III. Chap. 4. -wliicli the partnership would be debited in favour of Bowers
Sect. 2.

-^ ^
-, ,

 n
for the value of the articles which belonged to hnn or lor

which he paid. But the Court thought there was not the same

ground for such an inference as to the household furniture,

and that therefore was held to have continued and to remain

the separate estate of Bowers.

Outlays on Sometimes a firm lays out money on property which belongs
property.

exclusively to one partner ;
or some of the partners lay out

their own monies on the property of the firm
;
and in such

cases the question arises whether the money laid out can be

considered as a charge on the property on which it has been

expended, or whether the owners of the property obtain the

benefit of the outlay. The agreement of the partners, if it

can be ascertained, determines their rights in such cases. But

where, as often happens, it is extremely difiicult, if not im-

possible, to ascertain what was agreed, the only guide is that

afforded by the burden of proof. It is for those claiming an

allowance in respect of the outlay to establish their claim.

On the other hand an intention to make a present of a per-

manent improvement is not to be presumed.
Streatfieki, Law- j^^ j^q Stveatfield, Lawrence, d- Company {h), two partners
rence, & Co.

. mi i i

Houses built on bought an estate with partnership money. The land was

partnership conveyed to them in undivided moieties to uses to bar dower,
property.

and each partner built a house on the land with money of

the firm, but charged to him in his private account. An

account was opened in the partnership books, and in this

account the purchased estate was debited with all monies of

the partnership expended in the purchase. At the time of the

purchase the land was in lease, but the tenant surrendered to

the partners those portions which they wanted, the}' reducing

his rent. The rents, viz., both that paid by the tenant for

what he held, and that paid to him for what he gave up, were

treated in the books of the firm as paid to and by it. There

was evidence to show that the partners intended to come to

some arrangement respecting the division of the estate, but

(6) Bank of England case, 3 De G. erected on the separate i^roperty of

F. & J. 645. In Paivsey v. Arm- one of tlie partners. See, also, Bur-

strong, 18 CIi. D. 698, an inquiry don v. Barkus, 3 Giff. 412, and 4 De

was directed as to buildings paid G. F. & J. 42, where a pit was sunk

for out of partuevt<hip monies, but by the tinu in a partner's properly.
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they became bankrupt before doing so. It was lield that both Bk. iii. ciuip. 4.

Sect 2
the land and the houses on it were the joint property of the  

firm, and not the separate properties of the partners.

In Collins v. Jackson (c), two persons were in partnership as coiiins r.

solicitors, and one of them held several appointments ; he was •^^^^^^°-

clerk to poor law guardians, superintendent registrar of births,

marriages, and deaths, treasurer of a turnpike trust, steward

of a manor, treasurer of a charity, and receiver of tithes.

The question arose whether the profits of these offices belonged
to the partnership or not. There was no written agreement

specifically applying to these offices, but there was a memo-

randum relating to some others reserved by the father of one

of the partners when he retired from business, and the Master of

the Eolls held that all the offices in question were to be treated

as held on behalf of both partners, and not for the exclusive

benefit of the partner who actually filled the offices (d).

The cases, however, which present most difficulty, are those Cases wLeic

in which the co-owners are partners in the profits derived from
p°"ofi|!^^^^

' ^^^

their common propert}' (e). Suppose, for example, that two

or more joint tenants, or teuiints in common, of a farm or a

mine, work their common property together as partners, con-

tributing to the expenses and sharing all profits and losses

equally, there will certainly be a partnership ;
and yet, unless

there is something more in the case, it seems that the land

will not be partnership property, but will belong to the part-

ners as co-owners, just as if they w^ere not partners at all (/) :

and the result may even be the same if they purchase out of

their profits other lands for the purpose of more conveniently

developing their business (y) .

In Morris v. Barrett (h) lands Avere devised to two persons Land acquired

(c) 31 Bear. 645. v, Williams, 2 Cli. 294, nhure the

(d) See, also, Smith v. Mules, i) partnership had expired, Lnt au

Ha. 556
;
and Amhler v. Bolton, 14 agreement to divide the propeity

Eq. 427, as to the mode of dealing was held to have been come to.

with sncli offices on a dissolution.
(.'/)

Steicard v. Blalceicaij, 4 Ch.

(c) As to the distinction between 603, and 6 Eq. 479, a case of a farm

co-ownership and partnership, bcc and quany. But compare Morris

ante, p. 51 et seq.
v. Barrett, Phillips v. Phillips, and

(/) See Cratcshau v. Maule, 1 JFaterer v. Waterer, cited below.

Swanst. 523 ; and Poherts v. Eher- (h) 3 Y. & J. 384. Compare

hardt, Kay, 159. See, also, TFilliams Waterer v. Waterer, infra, p. 333.



332 PARTNEESHIP PROPERlT.

Bk. III. Chap. 4.

Sect. 2.

by devise farmed

in common.

Morris v.

Barrett.

Joint tenants Ijy

devise partners
in pi-ofits.

Brown v.

Oakshot.

Public-houses

devised to

partners in a

brewery.

Phillips V.

Phillips.

Devisees of a

as joint tenants. Tlicy farmed those lands together for twenty

years, and kept their money in one common stock to which

each had access, but they never came to any account with each

other. Out of their common stock they bought other lands,

which were conveyed to one of them only, but were farmed by

both, like the first lands. It was held that the devised farms

Avere not partnership property,but that the purchased farms were.

In Broivn v. Oakshot (i) a brewer devised his real estates to

trustees for a term of 500 years, upon trust, to pay certain

annuities, and to divide the surplus rents between his sons,

and he devised the same estates subject to this term to his sons

as joint tenants. The sons carried on their father's business

in partnership together, and used the real estates devised to

them for the purposes of the business
;
but it was nevertheless

held that the reversion in fee continued to be vested in them

jointly, and not in common, as would have been the case had it

become partnership property.

In PhilUiJS V. Philli'ps (k) public-houses were devised to two

persons who carried on a brewery in partnership, and it was

held that such houses did not become partnership property,

though used for the purposes of the partnership. In the same

case some mortgage debts secured on public-houses were

bequeathed to the two partners, and they afterwards purchased

the equities of redemption, and paid for them out of the funds

of the partnership, but it was held that the projierty thus

acquired did not form part of the partnership property, the

equities of redemption following the mortgage debts. But in

this very case it was held that other public-houses purchased

by the partners out of the partnership funds, and used for the

purposes of its trade, did form partnership property to all

intents and purposes {l).

On the other hand, in Jackson v. Jackson (m), a testator had

(i) 24 Beav. 254.

(k) A.fi stated in Bisset on Part-

nership, p. 50. The report in 1 M. &
K. 649, is silent as to the property

devised. Mr. Bisset considers the

decision as an anthority on the

point of conversion. But if, as he

represents, the Court came to the

conclusion that the devised pro-

perty was not in fact partnership

property, the question of conversion

would not arise. Compare JFaterer

v. JFaterer, 15 Eq. 402, infra.

(I) 1 M. & K. 649.

(711) 9 Ves. 591, and 7 ib. 5S5.

Compare this with Broivn v. Oak'

shot, 24 Beav. 254, noticed supra.
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devised to his two sons jointl}^ his trading business and hinds Bk. III. Chap. 4.

used by him for the purpose of carrj'ing it on. The sons took —
.,,. ^ •!•- •

J. 1
• 1'/ 111 trade and of land

the business and carried it on in partnership ;
and it was hehl

foj. t^g pmpose

that the lands formed part of the partnership property, and °^ carrying it on.

did not belong to the sons as mere joint tenants. In this case, j'ackson.

"

not only was there some evidence to show that the sons con-

sidered the land as part of their property as partners, but there

was also this peculiarity, that a trading business was left to

them, and that the land was accessory to that trade
;

so that it

was very difficult, as observed by the Lord Chancellor, to sever

the profits from the land and to hold the devisees to be partners

as to the former, but not as to the latter.

Upon this last ground it was held in Crawshay v. Maiile (n), Devisees of-

that mines devised to several persons for the express purpose ^'
"'

. Crawshay v.

of being worked by them in partnership, and which were worked Mauie,

accordingly, were partnership property.

In Waterer v. Watcrer (o), a nurseryman who carried on Devise of nursery

business with his sons, although not in partnership, left his ^^°^^ ^'

Waterer v,

residuary estate, including the good-will of his business, to Waterer.

his sons in common ; they, after his death, carried on the

business in partnership, and bought more land for the pur-

poses of the business, and paid for it out of his estate
;
then

one son died, and the others bought his share and paid for it

out of money raised by mortgage of the nursery ground, and

out of their father's estate. On the death of one of the

surviving sons intestate, it Avas held that all the land thus

acquired had become partnership ]property, and that the share

of such son was to be treated as j)ersonal and not as real

estate.

By a slight extension of the same principle, if several persons Land acquired

take a lease of a colliery, in order to work the colliery as
^^trade^''"^'"'''

partners, and they do so work it, the lease will be partnership

property (p). So, if co-owners of land form a partnership, and

the land is merely accessory to their trade, and is treated as

part of the common stock of the firm, the land will be partner-

ship property (q).

(n) 1 Swanst. 495. (p) Faraday v. Wiglitioich, Taml.

(o) Waterer v. Watcrer, 15 Eq. 250, and 1 E. & M. 45. See Bentletj

402. See, also, Davies v. Games, 12 v. Bates, 4 Y. & C. Ex. 182.

Ch. D. 813, a similar case. (q) Essex v Essex, 20 Beav. 442.
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K:. III. Chap. 4.

Sect. 3.

Result of fore-

tioing cases.

I'pon the whole, therefore, it seems that hind acquired,

whether gratuitous!}^ or not, for the purpose of carrying on a

partnership business, and used for that purpose, is to be con-

sidered as i^roperty of the partnership ;
but that land wdiich

is not so acquired, but Avliich, belonging to several persons

jointly or in common, is employed by them for their common

profit, does not become partnership propert}^ unless there is

some evidence to show that it has been treated by them as

ancillary to the partnership business, and as part of the

common stock of the firm (r).

of projjerty.

SECTION III. —CONVERSION OF JOINT ESTATE INTO SEPARATE

ESTATE, AND FIC'B VEBSA.

3. Agreement It is Competent for partners by agreement amongst them-

tiie ownership selves to convert that which w-as partnership property into the

separate property of an individual partner, or rice versa
(.s).

And the nature of the property may be thus altered by any

agreement to that effect ; for neither a deed nor even a writing

is absolutely necessary {t) ;
but so long as the agreement is

dependent on an unperformed condition, so long will the

ownership of the property remain unchanged (//).

Moreover, as the ordinary creditors of an individual have

no lien on his property, and cannot prevent him from dis-

posing of it as he pleases, so tlie ordinary creditors of a firm

have no lien on the property of the firm so as to be able to

prevent it from parting Vv'ith that property to whomsoever it

Creditors not

entitled to be

consulted.

Compare Steward v. Blakeivay, 4 Ch.

603, and 6 Eq. 479.

(r) See Steward v. Bkikeioay, 4 Ch.

603, and 6 Eq. 479, and cases ante,

p. 332.

(s) Ex parte Ruffin, 6 Ves. 119 ;

Eo: imrte Williams, 11 ib. 3
;
Ex

farte Fell, 10 ib, 348
;
Ex parte

Bmdandson, 1 Rose, 416.

{t) See Pilling v. Pilling. 3 De
G. J. & Sm. 162 ;

Ex parte Williams,

11 Ves. 3
;
Ex parte Clarhson, 4 D.

& C. 56, per Sir G, Rose ; Ex parte

Owen, 4 De G. & Sm. 351. None
of tliese cases, however, turned on

iLe effect of an unwritten asree-

ment relating to land. See, as to a

transfer by a partner of Lis shares

in the partnership property when it

consists wlioUy or in part of land,

post, ch. 5, § 5.

(u) Ex parte Wheeler, Buck, 25
;

Ex parte Gooper, 1 M. D. & D. 358
;

Hawkins v. HavMns, 4 Jur, N. S.

1044.
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chooses. Accordingly it has frequently been held, that agree- Bk. III. Chap. 4.

. ,
Sect. 3.

ments come to between partners convertmg the property oi ~—

the firm into the separate estate of one or more of its mem-

bers, and I'ice versa, are, unless fraudulent, binding not only

as between the partners themselves, but also on their joint

and on their respective several creditors
; and that, in the

event of bankruptcy, the trustees must give effect to such

agreements (.r).

A conversion of joint into separate property, or vice versa,

most frequently takes place when a firm and one of its partners

carry on distinct trades
;
or when a change occurs in a firm by

the retirement of some or one of its members, or by the intro-

duction of a new partner.

When a firm and one of its members carry on distinct Dealings between

trades, property passing in the ordinary way of business from
^^^ f^^2^^^

'^"'

the partner to the firm, ceases to be his and becomes the pro-

perty of the partnership, and rice versa, just as if he were a

stranger to the firm. This was settled in the great case of

Bolton V. Puller (?/), in which there were two banking firms, Bolton v. Puller.

one carrjdng on business at Liverpool and one in London. All

the partners in the latter firm were partners in the former.

Some bills of exchange came in the ordinary course of business

into the hands of the Liverpool firm, to be placed to the general

account of its customers. These bills were remitted by the

Liverpool firm to the London firm, to be placed to the credit

of the former in the general account between the two houses.

Both houses afterwards becoming bankrupt, it was held that

the bills were the property of the London firm and not of the

Liverpool firm, or of its customers. Lord C. J. Eyre, in

delivering judgment, adverted to the question now imder

consideration in the following terms :
—

'•' Tliere can be no doubt that as between themselves a partnership may
have transactions witli an individual partner or Avith two or more of the

partners having their separate estate engaged in some joint concern in

which the general partnership is not interested ;
and that they may by

(x) See Ex parte Baffin, and the D. & Ch. 56 ;
Ex parte Peake, 1

other cases cited in the last two Madd. 358.

notes, and Camphell v. Mullett, 2 (y) 1 Bos. & P. 539.

Swanst. 575 ;
Ex parte Clarkson, 4
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Bk. III. Chap. 4, their acts convert the joint property of the general partnership into the

^^^^- ^-
separate property of an individual partner, or into the joint property of

two or more partners, or e converso. And their transactions in this respect

will, generally speaking, bind third persons, and third persons may take

advantage of them in the same manner as if the partnership were trans-

acting business with strangers : for instance, suppose the general partner-

ship to have sold a bale of goods to the particular partnership, a creditor of

the jjarticular partnership might take those goods in execution for the

separate debt of that particular partnership."

Change of pro-
Where a change occurs m a firm b}' the retirement of one

perty on change
^j^. ^^^q^q q£ j^s members, nothing is more common than for the

m nrm.
> o

partners to agree that those who continue the business shall

take the property of the old firm and pa}^ its debts, or that

part of the property of the old firm shall become the property

of those by whom its business is to be continued, whilst the

rest of the property shall be otherwise dealt with. So, again,

when a partnership is first formed, or when a new partner is

taken into an existing firm, or when two firms amalgamate

into one, some agreement is generally come to by which what

was before the property of some one or more only of tlie

members of the firm, becomes the joint property of all such

members. All such agreements, if hondjidc, and not fraudu-

lent against creditors, are valid, and have the effect of

altering the equitable ownership in the property affected by

them {z).

Ex parte Ruffin. In Ex parte Eiiffin{a), which is the leading case on this

subject, Thomas Cooper, a brewer, took James Cooper into

partnership. That partnership was afterwards dissolved by

articles, by which the buildings, premises, stock in trade, debts,

and effects were assigned to James by Thomas, who retired.

James afterwards became bankrupt, and some of the partner-

ship debts being unpaid, an attempt was made to have what

had been the property of the partnership applied in liquidation

of those debts. But it was held that such property was no

(z) Such an agreement is not a TFaUcer, 4 De G. F. & J. 509
;
Ex

breach of a covenant not to assign ^;«r<e Sj^rague, 4 De G. M. & G. 866
;

without the consent of the lessor. Ex parte Glarkson, 4 D. & Ch. 56
;

See Corporation of Bristol v. TFcst- Ex parte Gurney, 2 M. D. & D.

cott, 12 Ch. D. 461
; VarUy v. Cop- 541

;
Ex parte Pcale, 1 Madd. 346 ;

pard, L. E. 7 C. P. 505. Ex parte Fell, 10 Ves. 348.

(«) 6 Ves. 119. See, too, Ex parte
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longer the joint propertj^ of the two partners, but had been Bk. III. CLap. 4.

converted into the separate propert}' of James.

Ex parte Williams (b) was a similar case, only that on the Ex parts

dissolution no assignment was made. There was not even any-

written agreement showing the terms on which the dissolution

took place. But it was sworn that the partner Avho continued

the business was to take all the stock and effects of the old

firm
;
and it was held that they had become his separate pro-

pert}^ and could not be considered as the joint property of the

dissolved partnership.

These decisions have always been regarded as settling the

law upon the subject of conversion of partnership property,

and have been constantly followed. They were not, it will be

observed, decided with reference to the doctrine of reputed

ownership, but with reference only to the real agreement come

to between the partners. They apply as much to cases of a

change of interest on death as on retirement (c).

The case of Ex parte Oicen{d), which has been already Ex parte Owen,

referred to (e), shows that similar principles must be applied

in order to determine what, on the formation of a partnership,

has been converted from separate into joint estate (/).

In order, however, that an agreement may have the effect of Agreement must

....,., , . ,
." -< xi. be executed.

convertmg joint into separate estate, or vice versa, the agree-

ment must be executed, and not be executory merely. In Ex Ex parte

T-rri t / \ • • 1 ,
• •

,
Wheeler.

parte Wheeler {g), a retiring partner and a continuing partner

entered into an agreement in writing, by which the retiring

{h) 11 Ves. 3. Com-p&VQ Ex parte Rose, 252 ;
and Belcher v, Silces, 8

Cooper, 1 M. D. & D. 358. B. & C. 185, for a case where sepa-

(f) See Ee Simpson, 9 Cli. 572
;

rate eslate was made joint by a

and compare Ex parte Morley, 8 Cli. deed of dissolution not clearly ex-

1026, and Ex parte The Manchester pressed.

Bank, 12 Ch. D. 917, and 13 ib. 465. {g) Buck. 25. See, too. Ex parte

These three cases turned on the con- Wood, 10 Ch. D. 554 ;
Ex parte

struction of the partnership articles, Cooper, 1 M. D. & D. 358 ;
and the

combined in the last two with the case of the Banl of Emjland, 3 De

wills of the deceased partners. The G. F. & J. 645, noticed ante, p. 330 ;

wills and the articles together pre- and compare Ex parte Gibson, 2

vented a conversion. ]\Iont. & Ayr. 4
;
Ex parte Sprague,

{d) 4 De G. & Sm. 351. 4 De G. M. & G. 866 ;
Hau-Jcins v.

(e) Ante, p. 329. Hawhim, 4 Jur. N. S. 1044.

(/) See, too. Ex parte Barrow, 2
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Bk. III. Chap. i. partner assioiied the stock, Q'oodAvill, lease, furniture, fixtures,
Sect. 3.

^ ° ...—
books, and debts of the firm, to the continuing partner, and

the latter agreed to pay certain debts of the partnership for

which his father, he said, would be securit}'. Tlie father, how-

ever, refused to give an}' security, and this further act was

necessary to be done in order to complete the transfer of the

property. The continuing partner having become bankrupt,

the court held that the property of the old firm had not been

converted into the separate estate of the continuing partner,

the agreement being still executory when the bankruptcy

occurred.

Effect of fraud. Moreover, an agreement which can be successfully impeached
for fraud, will not affect the propert}' to wliicli it may re-

late {Ji) ;
and it must not be forgotten, that in the event of

bankruptc3% the trustee, as representing the creditors, may be

able to impeach as fraudulent against them, agreements by

Avliich the bankrupt himself would have been bound (/').
In a

case where both the partnership and the individual partners

were insolvent, an agreement by one of them transferring his

interest to the others, and thereby converting what was joint

estate into the separate estate of the transferee, was held

invalid
; for, although no fraud may have been intended, the

necessary eifect of the arrangement was to delay and defeat the

joint creditors (/r). The firm became bankrupt shortly after

the assignment was made.

(A) E.'' pade, Rovdanihon, 1 Rose, 8. 664 ;
E.c parte Walker, 4 De

416. G. F. & J. 509. See, also, Luff v.

(r) See lie Kemptner, 8 E(|. 286
; Horner, 3 Fos. & Fin. 480, wliich

AndersJii v. Malthij, 2 Yes. J. 244
;

.seems to liave been a clear case of

Billiter V. Young, 6 E. & B. 40. fraud upon a creditor.

{k) Ex parte Mayou, 4 D. G. J. &
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CHAPTEE Y.

OF SHARES IN PARTNERSHIPS.

Ix the present chapter it is proposed to examine the follow- ^^- HI. Chap. 5.

ing subjects :
—

Subject of pre-

§ 1. The nature of a share in a partnership, and the rules
^'^'^ ciaper.

which govern its devolution in case of death.

§ 2. The amount of each i)artner's share.

§ 3. The lien which each partner has on the joint property,
and on the shares of his co-partnerf:;.

§ 4. The mode in vrhich a share is taken in execution for

the separate debts of its owner.

§ 0. The transfer of shares.

SECTION I.—OF THE NATURE OF A SHARE, AND THE RULES
WHICH GOVERN ITS DEVOLUTION IN CASE OP DEATH.

In the absence of a special agreement to that effect, all the Nature of a

members of an ordinary partnership are interested in the whole

of the partnership property ;
but it is not quite clear whether

they are interested therein as tenants in common, or as joint

tenants without benefit of survivorship, if indeed there is any
difference between the two. It follows from this community
of interest, that no partner has a right to take an}' portion of

the partnership property, and to say that it is his exclusively (a).

No partner has any such right, either during the existence of

the partnership or after it has been dissolved.

What is meant by the sliare of a jmrtuer is his j^'oportion of Slwre a ri-Lt to

the partnership assets after they have been all realised and

converted into money, and all the debts and liabilities have

been paid and discharged (h). This it is, and this only, which

(»') Liiujen v. Siinpsov, 1 Siin. & next note.

Stu. 600
;
Codh v. IVhitiag, Ttmil. (6) See Doddinijton v. IMld, I

55
5
and see the cases cited in the Yes. S. 498-9

; Croft v. Pike, 3 P.

Z 2
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Bk. III. Chap. 5. q^^ i\^q death of a partner passes to his representatives, or

to a legatee of his share (c) ;
which under the old law was

considered as bona )wtahilia (d) ;
which on his hankruptcy

passes to his trustee (e) ;
and which the sheriff can dispose of

under a Ji. fa. issued at the suit of a separate creditor (/), or

under an extent at the suit of the Crown (g). It is however

to he observed that the Crown never holds jointly or in

common with its subjects {It). Consequently, if a partner is

outlawed, whereby his interest in the partnership is forfeited,

the other partners lose their interests also
;
the Crown first

taking the share of the delinquent partner, and then by its

prerogative excluding the other partners with whom it would

otherwise be a tenant in common. It need hardly be said that

this prerogative is not enforced in modern times (?').

Jus accrescencU,
&c.

Of the doctrine (f non-sju'iirorslii^i hdireen jxivtncrs.

It is an old and well-established maxim, that Jus accrescendi

inter mercatores locum non hahet (k). This is a common law,

and not only an equitable maxim ;
but whilst its application in

equity was subject to few, if any, exceptions (l), it was not at

law so universally applicable as the generality of its terms

might lead one to suppose.

W. 180
;

lFe.d y. Skip, 1 Ves. S.

242
; Tcnjlor v. Fields, 4 Ves. 396 ;

Crarcshay v. Collins, 15 Ves. 229 ;

Featherstonhangh v. Femcicl; 17 Ve.?.

298 ; Darhy v. Dca-hy, 3 Drew. 503.

(c) Fargulmr v. Hadden, 7 Cli. 1.

See infra, Isook iv. ch. 3, § 3.

(d) Ekins v. Broxcn, 1 Spinks,
Ecc. & Adm. Eep. 400

; A.-G. v.

Higgins, 2 H. & N", 339. See, as to

the locality of a share, Re Ewing,
L. R. 6 P. D. 19.

(e) See the last note htit two, and

Smith V. Stohes, 1 East, 363.

(/) Shi-pp V. Harwood, 2 Swanst.

686 ; Re Wait, 1 Jac. & W. 605
;

Johnson v. Eva)xs, 7 Man. & Gr.

240.

(y) R. v. Sanderson, Wightw. 50 ;

R. V. Rock, 2 Price, 198
; R. v.

Hodge, 12 ib. 537
; Spears v. TJie

Lord Advocate, 6 CI. & Fin. 180.

(h) 2 Bl. Com. 409
;
Hales v. Petit,

Plow. 257.

(i) See Collyer on Partn. 72.

Forfeiture for felony and treason

was abolished by 33 & 34 Vict,

c. 23, § 1. See ante, p. 74.

(k) Co. Lit. 182 rt.

(I) In Kelson v. Bealhy, 4 De G.

F. & J. 321, affirming S. C, 30 Beav.

472, articles of partnership provided
that on the death of A. his executors

should receive one-half of the assets

from B. ; but they were silent as to

what was to be done on the death

of B. It was, however, held that

his executors were entitled to half

the assets from A.



NOX-SURVIVORSHIP BETWEEN PARTNERS. 341

As regards real property and chattels real, the legal estate ^^- ^^^- ^iiap- 5.

in them is governed hy the ordinary doctrines of real property
. Devolution of

law; and, therefore, it several partners are jointly seised or legal estate in

possessed of land for an estate in fee, or for years, on the
'^'^'^'

death of any one, the legal estate therein will devolve on the

surviving partners (m) ;
and they can mortgage it for partner- P^^ilp

as to the

ship debts (n) and sell it for the purpose of winding up the

affairs of the partnership (o). But the surviving partners are,

as regards the interest of the deceased partner, deemed to be

trustees thereof for the persons entitled to his estate, and are

compellable to account with them accordingly ( p). This,

however, is onl^^ the case on the assumption that the property

in question is partnership propert}^, and forms part of the

common stock in which the deceased had an interest as a

partner (q).

As regards choses in action, the right to sue for a debt owing Devolution of

, _ n 1 T 1 M- 1 /. 11 • choses in action.

to the lirm, as well as the liability to be sued lor a debt owing

b}'^ it, also, at law, devolved, in the event of the death of one

partner, upon the surviving partners exclusively (r). In equitA',

(m) Jeffenjs v. Small, 1 Yern. 217
;

Elliot V. Brown, 3 Swanst. 489, n.

(?i) Be Clowjh, 31 Ch. D. 324, and

ante, p. 218.

(o) Shanls v. Klein, 15 Otto, 18

(Amer.). See, also, JFest of England,
dx. Bank v. Murch, 23 Ch. D. 138.

(p) Jefferys v. Small, 1 Yern. 217 ;

Lal-e v. Craddock, 3 P. W. 158
;

Lake v. Gibson, 1 Eq. Ca. Ab. 290
;

Elliot V. Brown, 3 SAvanst. 489, n.
;

Lyster v. Dolland, 1 Yes. J. 435 ;

Jackson v. Jackson, 9 Yes. 596, 597.

See, also, Ee Eyan, L. R. Ir. 3 E(|.

222, where the title of persons

claiming under a deceased partner

prevailed against a mortgagee of the

surviving partner ; the mortgage

being for his separate debt, and the

mortgagee having notice of the

equitable interest. As to part of

the property there was no such

notice, and as to that the mort-

gagee's title prevailed.

{ri) Morris v. Barrett, 3 Y. & J.

384 ; Ecilly v. JFalsh, 11 Ir. E(|. 22.

A case of a lease acc[uu'ed for the

purpose of a partnership which was

never formed. See ante, p. 331.

(;•) Kemp v. Andrews, Carth. 170 ;

Dixon V. Hammond, 2 B. & A. 310 ;

Martin v. Grompe, 1 Lord Ray-

mond, 340, and 2 Salk. 344
;
and

see Slipper v. Stidstonc, 5 T. R. 493 ;

French v. Andrade, 6 T. R. 582.

There is indeed an old case in which

an action of assumpsit for a partner-

ship debt was held to be properly

brouglit by the executors of a de-

ceased partner, and the surviving

partners jointly ;
Hall v. Huffam,

alias Hall v. Eowjham, 2 Lev. 188

and 228, and 3 Keble, 798 ;
but

this case is in direct opposition to

the last cited, and is contrary to

what was clearly settled before the

Judicatitre Acts.
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Bk. HI. Chap. 5. however, the legal personal representatives of a deceased partner
Sect. 1. .

 were entitled to have a debt due to the partnership brought

into account bj' tlie surviving partners (s), and were liable to

be proceeded against by a creditor of the firm [t). The Judi-

cature Acts have not materially altered the law in this respect (ii).

Devolution of As regards ordinary chattels, it was held in Buckley v.

orJiQarychattels.
5^^,.^^,. (^.)^ that the interest of a deceased partner in chattels

Barber! belonging to the firm did not devolve upon the surviving part-

ners, so as to enable them to give a good legal title to the

chattels as against the executors of the deceased ; and that

consequently such chattels might be seized under a/l./a. issued

on a judgment obtained against the executors by a separate

creditor of the deceased partner (x).

Goodwill. The extent to which goodwill survives will be noticed here-

after [y).

Before quitting the present subject, it may be observed that

the doctrine of non-survivorship amongst partners is not con-

fined to merchants nor even to traders, but extends to partners

generally (z). But it does not apply to societies not having

gain for their object, and the members of which are merely

joint tenants of the property they hold (a).

(s) The receipt of tlie survivors sell his share of a partnership

for a debt due to the firm is a good chattel ; and it was inconsistent

discharge to the debtor, Brasier v. with the principles which induced

Hudson, 9 Sim. 1
; Philips v. Phi- courts of equity to decline (excejit

lips, 3 Ha. 281
;
and the surviving under special circumstances) to grant

partner can, without making the a receiver at the instance of the

executors of the deceased parties, executors of a deceased against a

sustain an action for an account surviving partner. In Taylor v.

against a debtor to the firm, Hairj v. Taylor, 7 Mar. 1873, Lord Justice

Gray, 3 De G. & Sm. 741. James, sitting for V.-C. Wickens,

(0 Ante, book ii. ch. 2, § 1. expressed his disapproval of Buckley

(m) See ante, book ii. ch. 2 and 3. v. Barber. All this is, however, of

(f) Buckley v. Barber, 6 Ex. 164
; little consequence noM-.

and see per Dampier, J., in i?. v.
(?/)

See book iii. ch. 9, § 2.

The Collector of Customs, 2 M. & S. (z) See Buckley v. Barber, 6 Ex.

223. 164
;
Aujiand v. Honiuvod, 2 Ch.

(x) This case was ceitainly per- Ca. 129
; Jefferys v. Small, 1 Vern.

plexing. It made a useless dis- 217 ; Lake v. Gibson, 1 Eq. Ca. Ab
tinction between land, debts, and 290 ;

Lake v. Craddock, 3 P. W.

ordinary chattels ;
it logically in- 158.

volved the consequence that a sur- («) As an instance, see Broun v

viving partner could only properly TJale, 9 Ch. D, 78,
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Of the doctrine that shares are iiersonal estate.

From the principle that a share of a partner is nothing Bk. III. chap. 5.

more than his proportion of the partnership assets after they
^^'^^' ^'

have heen turned into money and applied in liquidation of the ^^^^^^^
personal

partnershi]) debts, it necessarily follows tliat, in equity, a share

in a partnership, whether its property consists of land or not,

must, as between the real and personal representatives of a

deceased partner, be deemed to be personal and not real estate,

unless indeed such conversion is inconsistent with the agree-

ment between the parties (/>). And although the decisions

upon this point are conflicting, the authorities which are in

favour of the above conclusion certainly preponderate over the

others.

In Tliornton v. Dixon (c), the Court recognised the rule that Thornton v.

partnership property must be considered as personal estate
;

but held that the lands which were there in question, could not

be so considered, as the}^ had been convej-ed to all the partners

in common, and there was no agreement for a sale.

In Bell V. PJnjn (d), partners in trade purchased with the Bell r. Phyn.

funds of the firm a share in a plantation, and kept the accounts

relating to the estate in the partnership books; and it was held

upon the autliorit}' of the last case, that assuming the land to

have become partnership property, it ought not to be regarded

as personal estate.

In Randall v, Bandall (e), the partners were farmers, malt- Randall v.

T?. -Ill

sters, and biscuit-makers. They bought land for the farming

business, and it was held that as it was not acquired for the

purpose of any partnership in trade, the land could not be

treated as personalty.

I In Coohson v. Cooksou (/), a father who was seised in fee of Cooksont-.

land on which he carried on business as a bottle-manufacturer,

took his son into partnership, and convej'^ed a share in the

land to him. The land was declared by the articles of partner-

ship to be partnership property. But on the death of the

(h) See, as to this, Stermrd v, (d) 7 Yes. 453.

Blalmcaij, 4 Ch. G03, and 6 Ef^. 479. (e) 7 Sim. 271.

(c) 3 Bro. C. C. 199, (/) 8 Sim, 5^9,
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Bk. III. Chap. 5,

Sect. 1.

Ripley v.

Waterworth.

Townshend v.

Devaynes.

Phillips V.

PhiiJips.

Broom v. Broom,

Morris v.

Kearsley.

father, it ^Yas held that his share in the land was to be treated

as real estate, no sale being required for the payment of the

partnership debts for any other purpose.

These are the cases which militate against the rule under

discussion. The following are those which support it :
—

In Eijjley v. Waterwoi^th (g), partnership land was conveyed

to trustees upon trust, upon a dissolution of the partnership,

to sell and pay the partnership debts, and divide the residue of

the money arising from the sale amongst the partners ;
and it

was held, upon the death of one of them, that his share in the

land was personal estate, although the land was not in fact sold,

and the deceased's share in it was purchased by the surviving

partners under a clause enabling them so to do, and contained

in the conve3'ance to the trustees.

In Toicnshend v. Devaynes (Ji), two persons in partnership as

I)aper-makers, purchased j)aper mills for the use of the firm,

and paid for them out of its funds. It was agreed that on the

death of either, the survivor should have the option of pur-

chasing his share. One of the partners died, and his share

was purchased by the survivor. It was held that the whole of

the purchase-money formed part of the personal estate of the

deceased, although most of the money was paid in respect of

the interest of the deceased in the mills.

In Phillips V. Phillips (?), two persons in partnership as

brewers purchased public-houses for the purposes of their

trade, and had them conveyed to both in fee. On the death of

one of them, it was held that his share m the houses was to be

treated as personal estate.

Broom v. Broom (k) is a decision to the same effect as the

last, and decided on its authority.

In Morris v. Kearsley [1), a partnership of brewers was pos-

sessed of real estate conveyed partly to the partners as tenants

in common, and partly to one or more of the partners in trust

{g) 7 Ves. 425.

(/t) 1 Mont. Part, note 2 A. Appx.

p. 96 ; see, too, 11 Sim. 498, n.

(i) 1 M. & K. 649. See ante, p.

332, note (k), as to the estates which

Avere devised, and whicli were held

not converted into personalty.

(A-) 3 M. & K. 443.

(0 2 Y. & C. Ex. 139. The re-

port does not state how, when, or

for what purpose, tlie property was

originally acquired.
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for the firm : and it was decided tliat the several hmds, here- ^^- HI- <^hap. 5.

Sect. 1.

ditameuts, and premises belonging to the partnership, ought
 

to be considered as personal estate.

In Houghton v. Houghton (m), two brothers, A. and B., were Houghton v.

partners as soap-boilers. They pm'chased land for the pm--
°^'^ ^^^'

poses of their trade, took a conveyance to themselves as tenants

in common, and mortgaged the land for the purchase money.

They then built on the land, insured the buildings, and paid

the expenses and the interest on the mortgage debt out of the

partnership funds. A. died intestate, and B. took another

brother, C, into partnership. B. and C. paid off the mortgage,

and took a reconveyance to themselves as joint tenants in fee,

and expended money in building and insurance, defraying the

expense, as well as providing the mortgage money, out of the

funds of the partnership. On B.'s death it was held that

the land and buildings had clearly become partnership pro-

perty, and that it ought, therefore, to be treated as personal

estate.

In Darhy v. Darby {n), two brothers embarked in joint Darty v. Darby,

speculations in land. Their scheme was to buy land, convert it

into building sites, and then sell it at a profit. This was done

on several occasions, the land being generally conveyed to one

of them onl3\ On the death of that one it was held that his

interest in all the land bought by both, and still unsold, was

personal and not real estate.

In Essex v. Essex (o), two brothers were, under the will of Essex r. Essex.

their father, seised of freehold lands. They agreed to become

partners as curriers and tanners for fourteen years, and to

carry on their business on those lands. It was stipulated that

if either died during the co-partnership term, the other should

take his share in the freeholds, and that the entirety thereof,

including the plant and tan-pits, should be valued at 5,000/.

The fourteen years expired, but the partnership was continued

as before. On the death of one of the partners, it was held

that his share in the freeholds was to be regarded as personal

estate
; they having been converted by the agreement for

sale.

(?7i) 11 Sim. 491. (o) 20 Beav. 442.

(«) 3 Drew. 495.
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Ek. Iir. Chap. 5,

Sect. 1.

Waterer r.

Waterer.

Result of the

cases.

Steward v.

Blakeway.

Ill Waterer v. Vraterer (})), tlie property of a nurseryman,

devised by liim, with the goodwill of his business, to his sons

as tenants in common, was on the death of one of them treated

as personal and not as real estate.

There are also various dicta of Lord Eldon in favour of the

broad principle that partnership property is to be regarded as

personal and not as real estate (q).

Upon the whole, therefore, it is submitted,

1. That notwithstanding Thorntun v. Dixon, Bell v. Phi/n,

and Bandall v. Randall, the true rule is, as stated by the Yice-

Chancellor Kindersle}', in Darhy v. Darby (r),
"
that whenever

a partnership purchases real estate for the partnership pur-

poses, and with the partnership funds, it is, as between the

real and i^ersonal representatives of the partners, personal

estate
"

(s).

2. That, notwithstanding Cookson v. Cookson, no satisfactory

distinction, with reference to the question of conversion, can

be drawn between land purchased with partnership monies,

and land acquired in any other way, provided such land is in

the proper sense of the expression an asset of the partner-

ship (/).

3. That the general rule may, nevertheless, be excluded by

an agreement express or implied to the effect that the land

shall not be sold. The reason of the rule excludes its applica-

tion in such a case (co-

upon this ground it was held in a recent and difficult case,

that a farm and quarry worked by co-owners in partnership,

and additional lands bought by them out of their profits for

the purposes of their business, were not to be treated as con-

verted into money. The Court held that no partner could

(jj)
15 Eq. 402, noticed anie, p.

33.3. See, also, Murtayh v. Cosfelh,

7 L. E. Ir. 428.

{q) See tlie judgment of Y.-C.

Kindersley, in Darhy v. Darhy, 3

Drew. 499, &c.

(r) 3 Drew. 506.

{s) See, in addition to the cases

referred to above, Holrnyd v. Hul-

royd, 7 W. R. 420.

(t) See per Lord Eldon in Jack-

son V. Jachson, 9 Yes. 593. "
It is

very difficult to make a distinction

between a joint tenancy by will, by
a gratuitous deed, or a purchase.

The law of merchants, if it applies

to one, must apply to all."

(u) Steicard v. Blaheway, 4 Ch,

603, and 6 Eq. 479.
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have enforced a sale, either of the oripfinal farm and qunrrv or ^k. III. Chap. .5.

of the subsequent additions to it (x).
^—'"--- -

It is well settled that the doctrine of conversion does not The mie only

apply to co-owners as distinguished from co-partners ; nor to
nerehip property,

property owned Ly persons, who, although they may be

partners in profits, are only co-owners of the land which

yields them. Thus, where two out of three partners were

owners of land occupied by the firm, and for which the firm

paid a rent, and the land was in fact kept distinct from the

joint property of the three partners, it was properly held, on

the death of one of the two partners to whom the rent was

paid, that his interest in the land was not to be considered as

personal, but as real estate (y). So, if land belongs to all

the partners as tenants in common, but not as partners, and

that land is used by them for partnership purposes, but is

nevertheless intended to remain vested in them as tenants

in common, and not to form part of the assets of the firm, the

share of each partner will be real and not personal estate (z).

In the case now supposed, co-owners of land are partners,

but the co-owiiership continues unafi'ected by the jmrtnership.

But it is not possible on this ground to uphold Tliornton v.

Dixon, Bell v. Phyn, Randallv. Randall, or Cookson v. Coohson.

In each of these four cases the land had become i:)art of the

assets of the firm, or it had not
;

if it had, these four cases are

in direct conflict with those which have been alluded to above
;

whilst, if it had not, they are in no less direct conflict with

other cases which are authorities on the question what is and

what is not property of the firm.

The doctrine of conversion which has just been considered, Doctrine of con-

merely amounts to this, that on the death of a partner his I^restrfcted ap-^

share in the partnership property is to be treated as money p'^cation.

and not as land. It follows, however, from this doctrine that

probate duty and legacy duty are payable in respect of the share

of a deceased partner in partnership real estate (a) ;
and a part-

(x) Ibid. 603, and 6 Eq. 479.

(j/) Rowley \. Adams, 7 Beav. 548 ; («) See, as to probate duty, A.-G.

Balmain v. Shore, 9 Ves. 500. See, v. Huhhucl; 13 Q. B. D. 275, and 10 ilj.

too, Phillijjs Y. PltiUijJS, ante, p. 332. 488 ; A.-G. v. Marqui:! of Ailesbury,

(2) Steimrd v. Blakevay, 4 Cli. W. N. 1887, p. 172, reversing S. C,
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Qualification for

vote.

Bk. III. Chap. 5. uer's share in such estate is clearly within the Charitable Uses
Sect. 2.

-^

Act, 9 Geo. 2, c. 36 (b).

Whether a partner's share in partnership real estate can

give him a qualification for voting on elections of members of

Parliament has been much discussed of late. It is settled that

if a partner has no interest in jDartnership realty as distin-

guished from the money arising from its sale, his interest in it

does not confer a qualification (c) ;
but unless this is the case

the equitable doctrine of conversion, which has no practical

operation until his death, does not deprive him of the qualifi-

cation which he would otherwise have as a joint tenant or

tenant in common (r?).

A share in a cost-book mining compan}- is not an interest in

land within the 4th section of the Statute of Frauds {e) ;
nor is

it goods or chattels within the 17th section (/).

SECTION II.—OF THE AMOUNT OF EACH PARTNER'S SHARE.

The proj)ortions in which the members of a firm are entitled

to the propert}^ of the firm, or in other words, the amount of

each partner's share in a partnership, depends upon the agree-

ment into wdiich the partners have entered.

Shares are prima ^^ the event of a dispute between the partners as to the

amount of their shares, such dispute, if it does not turn on the

construction of written documents, must be decided like any

other pure question of fact (r/) ;
and if there is no evidence

facie equal.

16 Q. B. D. 4U8 ; A.-G. v. Briinnimj,

8 Ho. Lo. Ca. 243 : as to legacy duty,

Forbes v. Steven, 10 Eq. 178. Ciis-

tance v. Bradshaic, 4 Ha. 315, is to

the contrary, but it cannot now be

relied upon.

(h) Ashv:orth \. Munv, 15 Cli. I).

3G3.

(c) Watson v. Black, 16 Q. B. D.

270 ;
Bennett v. Blain, 15 C. B. N.

S. 518 ; Freeman v. Gainsford, 18

ib. 185. See, also, Sj^encer v. Harri-

son, 5 C. P. D. 97 ;
Wadmore v. Bear,

L. R. 7 C. P. 212.

{d) Baxter v. Brown, 7 Man. &
Gr. 198

; Eoycrs v. Harvey, 5 C. B.

N. S. 3.

^

(e) JVatson v. Sjjratleij, 10 Ex. 222.

C(.)mpare Vice v. Anson, 7 B. & C.

409 ; Boyce v. Green, Batty, 608.

(/) Watson \. Bpratley, 10 Ex.

222.

{g) See Peacock v. Peacock, 16 Yes.

49
; McGregor v. Bainhridge, 7 Ha.

164
; Binford v. Dommett, 4 Ves,

756,
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from which any satisfactory conchision as to what was agreed
^^-

^Jl-
Chap. 5.

can be drawn (h), the shares of all the partners will be adjudged
—

equal (/).

This rule no doubt occasionally leads to apparent injustice ;
ObKen-ations on

but it is not easy to lay down any other rule which, under the

circumstances supposed, could be fairly applied. It is some-

times suggested that the shares of partners ought to be pro-

portionate to their contributions ; but without in any wny

denying this, it may be asked, how is the value of each part-

ner's contribution to be measured ? Certainly not merely bj-

the capital he may have brought into the firm. His skill, his

connection, his command of the confidence and respect of

others, must all be taken into account
;
and if it is impossible

to set a money value on each partner's contribution in this

respect, it is obviously impossible to determine in the manner

suggested, the shares of the partners in the partnership. Nor

can it be said to be unreasonable to infer, in the absence of all

evidence to the contrary, that the partners themselves have

agreed to consider their contributions as of equal value,

although they may have brought in unequal sums of money,
or be themselves unequal as regards skill, connection, or cha-

racter. "Whether, therefore, partners have contributed money

equally or unequall}^, whether they are or are not on a par as

regards sldll, connection, or character, whether they have or

have not laboured equally for the benefit of the firm, their

shares will be considered as equal, unless some agreement to

the contrary can be shown to have been entered into (A).

When it is said that the shares of partners are prima facie Meaning of

equal, although their capitals are unequal, what is meant is

that losses of capital like other losses must be shared equall}^ ;

but it is not meant that on a final settlement of accounts,

Qi) Steioart v. Forbes, 1 Mac. & G. (h) See the last three notes. Pea-

137 ; Webster v. Bray, 7 Ha. 159 ;
cock v. Peacock, 2 Camp. 44, and

Copland v. Toulmin, 7 CI. & Fin. Hharpe v. Cummings, 2 Dowl. & L.

349. 504, which was apparently decided

(i) Robinson v. Anderson, 20 Bea^-. on its authority, cannot he snp-

98, and 7 De G, ]\[. & G. 239 ;
Pea- ported. See, as to Scotch law,

cock V, Peacock:, 16 Ves. 49 ;
Webster Thompson v. Williamson, 7 Bli. N.

V. Bray, 7 Ha. 159
;
Fcvrrar v. Bes- S. 432 ;

3 Eoss, L. C. on Com. Law

icick, 1 M. Eoh. 527. 381.
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Bk. III. Chap. 5.

Sect. 2.

Evidence sliow-

ing iuc'iuality.

Ru'e ao to pre-

sumptive equa-

lity applies to

partnerships in

single transac-

tions.

Robinson v.

A nderson.

capitals contributed unequally are to be treated as one aggre-

gate fund Avhicli ought to be divided between the partners in

equal shares (/).

An agreement for inequality nia}' be conclusively inferred

from the mode in which the partners have dealt with each

other, and from the contents of the partnership books (;»)•

Moreover, if an agreement for inequality clearly at one time

existed, no presumption of any alteration in this respect will

arise from the mere fact, that some cf the original members

have retired. In the absence of evidence to the contrary, the

inference is that the shares of the retiring members have been

taken by the continuing parties in the proportions in which

these last were originally interested in the concern (n).

The rule that the shares of partners are equal, unless tliey

have otherwise agreed, applies not onl}- to persons who are part-

ners in business generally, but also to those who are partners as

regards one single matter only. Thus in llohinson v. Ander-

son (a), where two solicitors, not in partnership, were jointly

retained to defend certain actions, and there was no satis-

factory evidence to show in what jn'oportions they were to

divide their remuneration, it was held that the}' were entitled

to share it equally, although they had been paid separately and

had done unequal amounts of work. The Master of the Rolls,

after observing on the importance in such cases of attending

to the onus prohandi, said :

" Now I should entertain no douLt, even if I had not heen confirmed by
the two cases of Wehster v. Bray, and McGrer/or v. Batnhridge, that where two

solicitors undertake a matter of business on behalf of a client, the same

rule would follow in that, as in any other undertaking Avhere two persons

carry on a business jointly on behalf of themselves, or as agents of other

persons. It is, in point of fact, a limited partnership for a particular sort

of business. Assuming nothing to have been said as to the manner in

M'hich the profits were to be divided, it appears to me to follow as a neces-

sary consequence of law, that they are to be divided equally betAveen them.

And, although one niaj' do more business and have exerted himself more

(I) See infra, ch. 8, § 1, on part-

nership accounts.

(m) As in Stewart v. Forbes, 1

Mac. & O. 137.

(n) Rohley v. Brooke, 7 Bli. N. S.

90
;
and see Copland \\ Toalmiii, 7

CI. & Fill. 349.

(o) 20 Beav. 98, and 7 De G. M. &
G. 230. See, too, IVchster v. Braij,

7 Ha. 159, and McGregor v. Bain-

bridge, ib. 164, note ; Hansli}) v.

Kitton, 8 Jur. N. S. 835, Y.-C. S.
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than the other, yet if nothing is said iipon the suhject of profits, the pre- Bk. III. Cliap. 5.

sumption is that they are to be equally divided between them. It appears
'^'^'^ ' "

to me, that if the clients had gone to Mr. Eubinson and Mr. Anderson, and

said—We wish you to undertake the business for us, and thereupon Mr.

Robinson and Mr. Anderson had both said. We agree to do so, and nothing

had taken place between them as to the manner in which they were to be

paid, the necessary consequence would have been that after payment of the

costs out of pocket, the net profits made by the business would have been

divisible equally between them, and that neither of them could say to the

other—I have done more business than you have, and am therefore entitled

to a larger share of profits. It was the duty of the party who intended that

this should not be a partnershiiJ tiansaction, and that he should be paid for

the amount of business wliich he did without participating in that of the

other, so to express himself."

A question of some difficult}' arises when a firm, say of two Applications of

partners, engages in a partnership specuhition with a third firm comprises

person not a member of that firm. Is the interest of such ^^^oth^i"-

person in the speculation to be treated as one half, the other

two persons being treated as one ? or is the interest of each

of the three to be treated as equal, each taking one-third ?

Uhe answer to these questions must depend upon whether the

two partners entered into the speculation as a firm or as two

individuals. If the former, there will in substance be only two

parties interested in the speculation, and the profits thereof

must be divided into two equal parts ;
whilst if the latter is

the case, there will be three parties interested, and the profits

must be divided into three equal parts (ji).

SECTION III.—OF THE LIEN WHICH EACH PARTNER HAS ON THE

PROPERTY OF THE FIRM, AND ON THE SHARES OF HIS CO-

PARTNERS.

In order to discharge himself from the liabilities to which a

person may be subject as partner, every partner has a right to

have the property of the partnership applied in payment of the

debts and liabilities of the firm. iVnd in order to secure a

(p) ^t-atVanurx. Smith, 1 De U. held to be divisible into two and

J. & Si 337, where the profits were not three parts.
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proper division of the surplus assets, he has a right to have

whatever maj^he due to the firm from his co-partners, as mem-

hers thereof, deducted from what would otherwise he payahle

to them in respect of their shares in the partnershi^i.
Foundation of J^ other words, each partner may he said to have an equit-
partner s hen.

,

j. ^

ahle lien on the partnership property for the purpose of having
it applied in discharge of the dehts of the firm

; and to have a

similar lien on the surplus assets for the j)urpose of having
them applied in payment of what may he due to the partners

respectivel}^, after deducting what ma}^ be due from them, as

partners, to the firm {q).

Consequences of This right, lien, quasi-\\Qr\, or whatever else it may be

called, does not exist for any practical purpose imtil the affairs

of the partnership have to be wound up, or the share of a

partner has to be ascertained
;
nor has any partner a right to

insist as against a judgment creditor of the firm, that he shall

have recourse to the assets of the firm before seeking to obtain

payment from the partners individually (;•). But when part-

nership accounts have to be taken, and the shares of the part-

ners have to be ascertained, the lien of the partners on the

assets of the partnership, and on each other's shares, becomes
To what propertj of the greatest importance. Whilst the partnership lasts, tbe
it attaches.

. _

^ '

lien attaches to everything that can be considered partnership

propert}', and is not therefore lost by the substitution of new

stock in trade for old (s). Further, on the death or bank-

ruptcj^ of a partner, his lien continues in favour of his repre-

sentatives or trustees, and does not terminate until his share

(5) West V. Ski]), 1 Ves. S. 239
;

oLservcations of Turner, V.-C, in

Hlci'p'p V. Harv^oocl, 2 SAvanst. 586 ;
Stevens v. The South Devon Bail. Co.^

Doddinejton v. Hallet, 1 Ves. S. 498 9 Ha. 326. Any member of an Gr-

and 499
;
Ex imrte Buffin, 6 Ves. dinary firm is at liberty to jDay any

119
;
Ex farte IVilliams, 11 ib. 3

;
debt of the firm, and to charge the

Holderncss v. Shackels, 8 B. & G. firm with the amount paid.

612. Smith X. De Silva, Cov>'-p. 4G9, {r) See ante, -p.
299.

can hardly be reconciled with the
(.s)

See JVest v. Skiji, 1 Ves. S.

other cases, but see upon it the 239
; Skipj) v. Haru'ood, 2 Swanst.

observations of Lord Tenterden, in 586
;

Stocken v. Dawson, 9 Beav.

8 B. & C. 618. As to the right of 239, and 17 L. J. (Ch.) 282. Com-
a minority of partners to insist on pare the cases in the next note bnt

the payment of a partnership debt one.

out of the partnership assets, see the
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has been ascertained and provided for by the other partners (t).
Bk. III. Chap. 5.

But after a partnership has been dissolved, the lien is confined ^^—^

to what was partnership property' at the time of the dissolution,

and does not extend to what may have been subsequently ac-

quired by the persons who continue to carry on the business.

In this respect the lien in question differs from the lien of a

mortgagee on a varying stock-in-trade assigned to him as a

securit}' for his loan (n).

It follows from the principle on which the lien of a partner Lien exists only

is founded, that it only extends to the propert}* of the firm, assete!^

°^'*' *'^'

and to the separate interest of each partner in such property.

In those cases, therefore, where there is a partnership in profits

only, but that which produces those profits belongs exclusively

to one of the partners, the lien of the others is confined to the

profits, and does not extend to that which produces them (x).

Moreover, if two persons engage in a joint adventure, each

consigning goods for sale upon the terms that each is to have

the produce of his own goods, neither of them will have a lien

on the goods of the other, nor on the produce of such goods,

although each may have raised the money to pay for his own

goods by a bill drawn on himself by the other, and ultimatel}''

dishonoured (y).

The lien of each partner exists not only as against the other Lien exists as

partners, but also against all persons claiming through them sons claiming a

or anv of them
;

and it is therefore available against their ^^*'^°
"^ ^^^

" ' ® assets.

executors, execution creditors, and trustees in bankruj)tcy (z).

To hold, however, that this lien could be enforced against

persons purchasing partnership propertj'', would be in effect to

prevent any sale of that property without the consent of the

whole firm, and would practically stop all partnership trade.

"Whilst, therefore, a person who purchases a share of a partner

takes that share subject to the liens of the other partners (a), a

(t) See Stocken v. Daicson, 9 Beav. last note but one.

239, affirmed 17 L. J. (Ch.) 282, and (x) See infra, as to tlie lien of co-

the ca.ses cited in note
(.s).

owner.''.

(u) Payne v. Hornby, 25 Beav. (;/) Ex imrte Gemmel, 3 M. D. &
280. See, too, Nerot v. Burnand, 4 D. 198.

Euss. 247, and 2 Bli. N. S. 215, (x) West v. Skip, and other cases.

ante, p. 32G
;
Ex jiarte Morley, 8 cited, ante, note

(.s).

Ch. 1026. Compare the cases in the {a) Carandcr v. Bultctl, 9 Cli. 79,

A X
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Sect. 3.

Re Langmead's
Trusts.

^^'
'hIo+^5^^'

^*
person who bond fide purchases from one partner specific chattels

belonging to the firm, acquires a good title to such chattels,

M liatever liens the other partners might have had on them prior

to theu" sale (h).

In Re LangmeacVs trusts a partnership between A. and B. was

dissolved. A. retii'ed, and by deed agreed to execute an assign-

ment to B. of the partnership assets (part of which consisted

of a policy of which the partners were assignees), and B. agreed

to covenant to pay the partnership debts, and indemnify A.

against them. No further instrument was executed. A. died,

and B. afterwards assigned the policy by way of mortgage to a

person who had notice of the deed. A.'s executors were after-

wards compelled to pay partnership debts, which ought to have

been discharged by B., and B. became bankrupt. The pohcy

being adversely claimed by the mortgagee, by A.'s executor,

and by a purchaser from B.'s assignees, it was held that, even

if A. and his executors had been entitled to pursue any portion

of the partnership propert}' in the hands of B., and to have it

applied in payment of the partnership debts, yet that they had

no such right as against the purchaser from B., though with

notice, for he was not bound to see to the appHcation of the

purchase money (c).

The lien of partners on the partnership property extends, as

bas been stated, to whatever is due to or from the firm, by or

to the members thereof, as such. It does not, however, extend

to debts incurred between the firm and its members, otherwise

than in their character of members. It has therefore been held

that where a partner borrowed money from the firm for some

private purpose of his own, and then became bankrupt, his

assignees were entitled to his share in the partnership, ascer-

tained without taking into account the sum due from him to the

firm in respect of this loan
;
and that the solvent partners w^ere

driven to prove against his estate in order to obtain payment
of the money lent {d}.

No lien on a

partner's share

for ordinary
delits due from
him to firm.

(b) See lie LangmeacVs Trusts, 20

Beav. 20, and 7 De G. M. & G. 353.

(c) Ibid.

{(l) See Eyall v. Eowles, 1 Ves. S.

348, and 1 Atk. 165
;
and Meliorucchi

V. The Royal Exchange Assur. Co., 1

Eq. Ca. Ab. 8
;
and Croft v. Pike, 3

P. W. 180. Perhaps Smith v. De

Silva, Cowp. 469, was decided on

thia principle, as suggested by Lord

Tenterden, in 8 B. & C. 618.
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Further, a partner's lien on partnership property is lost by ^^- m- Chap. 5.

.
. ,

Sect. 3.

the conversion of such property into the separate property _

 

of another partner. Therefore, if on a dissolution it is agreed

between the partners that the property of the firm shall be

divided in specie among them, and that the debts shall be

paid in some specified manner ;
and if the property is accord-

ingly divided, but the debts remain unpaid, the lien which

each partner had on the property before its division is gone :

and consequentl}" no partner has a right to have the specific

things, allotted to any other partner, brought back into the

common stock, and applied in liquidation of the partnership

liabilities (c). Upon the same principle, if two partners consign

goods for sale, and direct the consignee to carry the proceeds

of the sale equally to their separate accounts without any

reserve, and this is done, neither partner has any lien on the

share of the other in those proceeds ; although it would have

been otherwise if they had remained part of the common

property of the t\vo(/).

If a partnership is illegal its members have no lien upon No lien if part-

their common property, or upon each other's shares therein (ry);

^^^^ '^^^' ^°'^ "

unless it be by virtue of some agreement not affected by the

illegality.

Mere co-owners have no such lien as is enjoyed b}' co- Lien of

partners (/(). But a part owner of a ship has a right to have

the gross freight applied in the first place in payment of the

expenses incurred in earning it
(?').

{>') Lingen v. Simpson, 1 Sim, & v. Johnston, 21 Beav. 536 ; ante,

Stu. 600 ;
and see Re Langmead's book i. cli. 1, § 6.

Trusts, 7 De G. M. & G. 353, the (i) See Green v. Briggs, 6 Ha.

judgment of L. J. Turner. 395
;
Alexaiider v. Simms, 18 Beav.

(/) See Holroyd v. Griffiths, 3 80, and 5 De G. M. & G. 57 ; Lind-

Drew. 428. In Hohkrness v. Shackels, scnj v. Gibbs, 22 Beav. 522, and 3 De
8 B. & C. 612, the transfer to each G. & J. 690. See, as to the lien of

partner was subject to the lien, the master on freiglit, Bristow v.

which was not therefore List. Jf'hitmore, 4 De G. & J. 325, re-

(g) See E^ving v. Oshaldiston, 2 M. versing S. C. Jolms. 96
; Smith v.

& Cr. 88. Plunwier, 1 B. & A. 582.

{h) Re Leslie, 23 Ch. D. 552
; Kay

co-

owners.

A A 2
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SECTION IV.—OP THE MODE IN WHICH A SHARE IS TAKEN IN

EXECUTION FOR THE SEPARATE DEBTS OF ITS OWNER.

Bk III CI 1
' ^^^^ nature of a partner's share in partnership propert}^ and

Sact. 4. the effect of the lien noticed in the preceding sections, are ^\ ell

Execution seen Avlicn a separate judgment creditor of a partner seeks to

partner for a ^^^y execution upon that partner's share in the partnership.

separate debt.
'^xxq\\ a creditor has always heen at liberty to execute his judg-

ment, not only against his debtor's separate property, but also

against the property of any firm in -which the debtor may be a

partner. This at first sight seems extremely unjust; inasmuch

as it looks like taking one man's property for another man's

debt ; but in truth the creditor gets only what belongs to his

debtor, although it must be confessed that executions of the

nature in question put the debtor's partners to no small

inconvenience.

In order to explain the consequences of an execution against

the partnership propert}^ for a separate debt of one of the

partners, it will be convenient to examine the law as it stood

before the Judicature acts with reference to

1. The duty of the sheriff.

2. The position of the purchaser from him.

8. The position of the execution debtor.

The position of the execution creditor and of his debtor's

copartner -will apjjear in the course of this examination.

The effect of the Judicature acts will then be noticed.

1. Of the duty
of the .sheriff.

Sheriff .seizes the

partnership

l^ropei'ty.

1. Oj the dutij of tlu. nherlf.

There has been considerable doubt as to the proper mode of

levying execution against the property of a firm upon a judg-

ment recovered against one of its members onh' (/,).

Before the time of Lord Mansfield it seems that the sheriff

was in the habit of acting upon the supposition that each part-

ner was entitled to an undivided share of every article belonging

to the firm, without reference to the state of the partnership

accounts : and in executing a Ji. fa. against a partner for his

(/.)
Burton v. (?m>», 3 Car. & P. 306,
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separate debt, the sheriff seized the u-Jtolc of the partnership
i^k- Hi. cimp. 5.

eiiects (or ot so many of them as were requisite), and sold tlic

undivided share of the judgment debtor therein {I).

The sheriff seized the wliole of every chattel which he sokl,

because he coukl not otherwise seize the share of the execution

debtor. But he did not sell the whole of what he seized,

because his authority was limited by the writ to the goods and

chattels of the debtor, and an undivided share can be sold

though it cannot alone be seized. As stated by Lord Holt in

Heydon v. Ilei/don (in) (where there were tw'o partners, against Hcydon *•.

one of whom a judgment had been obtained),
"
the sheriff must ^^"'"'

seize all because the moieties are undivided; for if he seize but

a moiety and sell that, the other will have a right to a moiety
of that moiety : but he must seize the whole and sell a moiety
thereof undivided, and the vendee will be tenant in common
with the other partner

"
(//).

Lord Mansfield endeavoured to introduce what at first sight Lord Mansfield's

appears to be a more equitable practice. In his time the

sheriff seems to have seized and sold the whole of a sufficient

portion of the partnership goods (instead of selling only an

undivided share thereof), and then an account was directed to

be taken of the judgment debtor's share of the proceeds of the

sale, and that share, or a sufhcient part of it, was handed over

to the execution creditor (o). This, however, was a very

imperfect mode of proceeding ;
for it was impossible to ascer-

tain the share of the debtor partner in the goods seized, with-

out taking cdl the partnership accounts, and this a court of law

had no power to do. Lord Mansfield's innovation was there-

fore discontinued (_/>) ;
and it was finally settled, in conformity Modem rule.

with the older cases, that the sheriff's duty was, and it still is,

(I) See Heydon v. Heydon, 1 Salk. Johnson v. Evans, 7 Man. & Gr. 249,

392 ; JacJcey v. Butler, 2 Ld. Ray- 250.

mond, 871; Backlmrst v. Clinkard, (o) Qee Eddie v. Davidson, 2 Dougl,

1 Show. (K. B.) 169
; Pope v. Ha- 650.

onan, Comb. 217
;
Mariott v. Shaiv, (^j) See Parker v. Pistor, 3 Cos.

Coniyn, 277 ;
Button v. Morrison, & P. 288

; Qluqoman v. Koops, ib.

17 Ves. 205
;
Be Wait, 1 Jac. & W. 280 ; Morley v. Stromhom, 3 Bos. &

60S. P. 254. Lord Eldnn greatly disap-

(m) 1 Salk. 392. proved of it, sec JJ'atirs v. Taylor, 2

(n) See, too, per Tindal, C. J., in V, & B. 301,
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Rale of execution

debtor's share.

13k. III. Chap. 5. to seize the wliole of the partnership effects (seizable under a
Sect. 4. , . .

fi.fa.), or of so much of them as may be requisite, and to sell

the undivided share of the debtor partner therein, without

reference to the state of the accounts as between him and his

co-partners {q).

The sheriff, having seized the property of the firm, proceeds

to sell the interest of the judgment debtor in the chattels

seized, and to assign the same to the purchaser {r). Formerly

the sale had to be by auction, but now it may be made by

private contract (s).

It is to be observed that the sheriff seizes, sells, and assigns;

but he has no business to take the goods of the firm out of the

possession of the solvent partners {t) ;
and if the sheriff sells

not the share of the execution debtor, but the goods themselves,

he is accountable to the solvent partners for so much of the

proceeds of the sale as is proportional to their share in the

partnership {u).

Rights of the

other jiartners.

2, Of the pur-
chaser from the

sherifl'.

2. Of the fosition of the purchaser from the sheriff.

If the purchaser is a stranger unconnected with the firm,

he acquires for his own benefit all the judgment debtor's

interest in the property comprised in the bill of sale, and

becomes, as regards such property, tenant in common with the

judgment debtor's co-partners (.r). The next step, therefore,

is to adjust the conflicting rights of the pm-chaser, and these

partners. Now it is clear from the nature of the lien Avhich

each partner has on the partnership property, that a partner

holds a partnership chattel with his co-partner, subject to all

{(f) See Helmore v. Smith, 35 Ch.

D. 436 ;
Holmes v. Mentze, 4 A. &

E. 127 ; S. C. 5 Nev. & Man. 563,

and 4 Dowl. Pr. Ca. 300
; Johnson v.

Evans, 7 Man. & Gr. 240. In Holmes

V. Mentze, it was held that a sheriff,

who for the deLt of one partner
execnted a fi. fa. against tire pro-

perty of the firm, was not entitled

to make the execution creditor and

the co-partner of the debtor inter-

plead ; but that if the execution

creditor denied the partnership he

was bound to indemnify the sheritl'.

(?•) See Hahershon v. Blurton, 1

De G. & Sm. 121.

(s) See Ex parte Villars, 9 Ch.

432.

{t) See per Patteson, J., in Burnell

v. Hunt, 5 Jur. 650, Q. B.

(u) Mayheio v. Herrick, 7 C. B.

229.

{x) See Helmore v. Smith, 35 Ch.

D. 43G.
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the equities which that co-partner has upon it {ij), and subject
^'^- lH-Ciuip. 5.

Sect. 4,

therefore to his right to have all the creditors of the firm paid
^-^

out of the assets of the firm, and consequently, iwo tcmto, out

of the chattels seized by the sherifi^(^). It is equally clear

that in this respect the purchaser from the sheriif is in no

better position than the partner whose undivided share has

been sold (a). Before the Judicature acts, therefore, a suit

in equity became necessary, in order that the partnership

accounts might be taken, and the partnership property duly

applied (?^).

The right of the partners of the judgment debtor being of Injunction,

the nature described, and it being incompatible with that right

that the partnership property seized by the sheriff should be

removed or sold by him, the Com-t of Chancery would, before

the Judicature acts, on a bill filed by the judgment debtor's

co-partners against the judgment debtor and his creditor and

the sheriff, direct the partnership accounts to be taken, and

restrain the sheriff from selling the property and appoint a

receiver (e).

3. Of the position of the execution debtor.

With respect to the execution debtor, it is to be observed 3- Of the execu-

that, in the first place, the execution generally {d) operates as

a dissolution of the partnership (c). In the next place, the

assignment by the sheriff to the purchaser transfers to the pur-

{y) Barker v. Goodair, 11 Ves. 85.

{z) See tlie next note.

(a) Skip23 V. Hancood, 2 Swanst.

58G
; Taylor v. Fields, 4 Yes. 396 ;

Young v. Keighly, 15 Ve.s. 557 ;

Button V. Morrison, 17 Ves. 205-6
;

Ex farte Hamper, ib. 404-5
;

Be

Wait, 1 J. & W. 608.

(5) See Parker v. Pistor, 3 Bos. &
Pill. 288.

(c) See Bevan v. Lewis, 1 Sim.

376. As to an injunction against
the sheriff, compare Newell v.

Townsend, 6 Sim. 419, with Garstin

v. Asplin, 1 Madcl. 150, and Jackson

y. Stanhope, 10 Jur. 676
;
and see

Story on Partn. § 264
;
and as to

making the sheriff a party, see

Lord Eldon's ohs. in Frankhjn v.

Thomas, 3 ]Mer. 235, and Hctivkshaio

V. Parkins, 2 Swanst. 549.

{d) Not necessarilj^ in all cases
;

see Helmore v. Smith, 35 Ch. D. 436,

where the solvent partner (in eflect)

paid out the sheriff with partnership
monies,

(e) Aspimdl v. The London <t-

N. W. Rail. Co., 11 Ha. 325 ; Ha-
bershon v. Blurton, 1 De G. & Sm.
121

; Bkip'p V. Ilarwood, 2 Swanst,

587.
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Bk. III. Chap. 5. cliaser whatever the sheriff had power to assign, and did
Sect. 4.

_

^

assign, but no more; and as, under a /?./«., the sheriff may
not have power to sell everything which, as between the part-

ners, is to be considered partnership property, it by no means

follows that the assignment has transferred to the creditor all

the judgment debtor's share and interest in the partnership (/).

In a case, therefore, where a stranger purchased from the

sheriff' the execution debtor's interest, and then assigned it to

the other partners, it was held that the execution debtor was

still entitled to an account from them
;
the sale b}' the sheriff

not having divested him of all his interest in the concern (g).

Piii-ciiase of his Upon a sale by the sheriff of the interest of one partner in
interest by his

.
, . .

CO partners. the property seized, there is nothing to prevent a purchase of

that interest by his co-partners. But the co-partners pur-

chasing of the sheriff must act with perfect fairness. If they
do anything to conceal the true value of the share, so as to

enable themselves to bu}^ it for less than it would otherwise

Perers r. have fetched, the sale will not be allowed to stand. In Perens

V. Jolinson (Ji), the share of a partner in a leasehold colliery

was sold by the sheriff' under iiji.fa. The sale was by auction.

The other partners bought the share ; the execution creditor

was paid off
;
and a balance was handed over b}' the sherilf to

the execution debtor. It apj^eared, however, that before the

sale took place, it was expected that a valuable seam of coal

would be reached
;
that the solvent partners had removed the

gear so as to prevent any one going down the mine
;
that they

had also removed some ironstone recently raised, so as to lead

persons visiting the mine to believe that coal was not so nearly

within reach as it Avas
;
and that a few days after the sale, and

after only one day's working, a rich seam of coal was actually

discovered. The execution debtor thereupon filed a bill

against his late co-partners, praying that the sale might be

set aside, on the ground that the purchase from the sheriff

was contrary to that good faith which should be observed b}'

one partner towards another
;
and a decree was made in his

(/) See Helmore v. Smith, 35 Cli. son v. Perens, 3 Sm. & G. 419. See,

D. 436. also. Smith v. Harrison, 26 L. J. Cli.

((j)
Hahcrshon v. Blurton, 1 De G. 412, Y.-C. W., where a sale by the

& Sin. 121. sheriff was also set aside,

(/i)
Perens v. Johnson, and Jultn-
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favour setting the sale aside upon repayment of the purchase- ^k. ill. Chap. 5.

Sect. 4.

mone}', with interest at 5/. per cent.

Again, if the solvent partners buy the execution debtor's Purchase with

share in the goods seized and pay for it out of the i^artnership monies?
^^'

monies, they cannot hold the share for their own benefit and

treat the execution debtor as no longer a partner or interested

in the share purchased (0.

The execution creditor has no title to goods seized under a Right of the

GXCC utlOIl

fi.fci. issued by him, unless he purchases them from the sheriff, creditor.

Consequently where, under aji.fa. issued against one partner

for a private debt, the sheriff seized the goods of the firm,

which afterwards became bankrupt, and the assignees sold the

goods seized, it was held that an action by the execution

creditor against the assignees for money had and received to

his use, Avould not lie
; first, because he had no title to the

goods ;
and secondly, because if he had, his interest in them

could not be ascertained without taking the accounts of the

partnership (A).

4. Modifications introduced by the Judicature acts.

The Judicature acts and rules promulgated under them do

not unfortunately contain any directions applicable to the sub-

ject now under consideration. Nor has the new practice under

them yet been reduced to shape. The writer can onl}', there-

fore, offer the following suggestions with reference to their

combined effect :
—

1. The practice must be the same in all divisions of the

High Court.

2. The old practice must be adhered to so far as it is con-

sistent with the modern procedure,

3. Some form of procedure must be adopted which shall

have the effect of a suit for an account, and an injunction, and

a receiver.

4. There appears to be no reason why the sheriff should not

proceed to seize the partnership goods, and sell the execution

debtor's share as before ; and tliere is in strictness no more

(i) Hehnore v. Smith, 35 Cli. D. sheriff was set aside.

436, wliere the assignment Ijy the (k) Garhetl v. Veale, 5 Q. B. 408,
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Bk. III. Chap. 5. necessity for him to interplead now than hefore (I) ; and j-et as
Sect 4:~—- no order for his withdrawal can he made in his absence, a pro-

ceeding by him in the nature of an interpleader summons,

bringing all parties interested before the Court, would probably

be the most convenient course to adopt.

5. Upon a seizure by the sheriff the partners of the execu-

tion debtor should obtain an order dissolving the partnership,

directing the sheriff to withdraw, and directing the accounts of

the partnership to be taken, and the value of the execution

debtor's interest in the property seized by the sheriff to be

ascertained, and appointing a receiver.

6. After the accounts have been taken, and the above value

ascertained, the receiver should be directed to pay the amount

of such value to the purchaser from the sheriff, if any, and the

rest of the share of the execution debtor in the assets of the

partnership to him. If the share has not been sold the execu-

tion creditor must be paid out of, or to the extent of the above

value. The receiver can then be discharged.

7. "Whether all this can be done without a transfer to the

Chancery Division is not clear
; but probably it very often may

be done
;
and practically a sale by the sheriff will probably

be frequently dispensed with. A sale usually produces great

hardship, as the value of the share sold is unknown
;
and its

sale seldom answers any useful purpose except that of getting

rid of the sheriff.

Suggested
The truth, however, is that the whole of this branch of the

alteration of
jg^^^s is in a most unsatisfactory condition, and requii'es to be

put on an entirely new footing. The statutory enactments

relating to charging orders should be extended to all cases in

which the share of a partner is sought to be taken in execution

for a separate debt of his own.

(/) See ace. W. N. 1875, p. 204.
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SECTION v.—OF THE TRANSFER OF SHARES.

Wlien persons enter into a contract of partnership, their Bk. III. Chap. 5.

Sect. 5.

intention ordinarily is, that a partnership shall exist between^——
themselves and themselves alone. The mutual confidence

Jj[^° g

°^

reposed hj"- each in the other is one of the main elements in

the contract, and it is obvious that persons may be willing

enough to trust each other, and yet be unwilling to place the

same trust in any one else. Hence it is one of the funda-

mental principles of partnership law that no person can be

introduced as a partner without the consent of all those who

for the time being are members of the firm. If, therefore, a

partner dies, his executors or devisees have no right to insist

on being admitted into partnership with the surviving partners,

unless some agreement to that eifect has been entered into by

them (m).

Still less can a partner by assigning his share entitle his Effect of transfer,

assignee to take liis place in the partnership against the will

of the other members (};)• The assignment, however, is by no Effect of assign-

means inoperative : on the contrary, it involves several im- ™'^"*'

portant consequences, more especially as regards the dissolu-

tion of the firm and the right of the assignee to an account (o).

As regards dissolution, it is remarkable that there should be
j ^^ regards

so little authority to be found. It is generally stated, that if a dissolution.

member of an ordinary partnership transfers his share, he

thereby dissolves the partnership ;
but this proposition requires

qualification. The true doctrine, it is submitted, is that if the

partnership is at will, the assignment dissolves it (jj) ; and if

the partnershii3 is not at will, the other members are entitled

to treat the assignment as a cause of dissolution. It can

hardly be that a partner, who has himself no right to dissolve

or to introduce a new partner, can, by assigning his share,

confer on the assignee a right to have the accounts of the firm

(m) Pearce v. Chamberlain, 2 Ves. (o) In Marshall v. Maclure, 10

S. 33 ; Craioford v. Hamilton, 3 Aj^p. Ca. 325, a surrender of a jiart-

Madd. 254
; Bray v. Fromont, 6 ib. ner's share in property mortgaged

5
; Craicslunj v. Manle, 1 Swanst. was held, under special circum-

495 ;
Tatam v. Williams, 3 Ha. 347. stances, to include the firm's share.

(?i) See Jcfftrijs v. Smith, 3 Russ. (^j) See Heath v. Sansom, 4 B. &
158. Ad. 172.
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Bk. III. Chap. 5. taken, and the affairs thereof wound up, in order that he may
Sect. 5.

obtain the benefit of his assignment,
2. As regards Althouo'h a partner cannot, by transferring his share, force a
account. .

new partner on the other members of the firm without their

consent, there is nothing to prevent a partner from assigning

or mortgaging his share without consulting his co-partners ;

and if a partner does assign or mortgage his share, he thereby

confers upon the assignee or mortgagee a right to payment of

what, upon taking the accounts of the partnership, may be due

to the assignor or mortgagor (q). But the assignee or mort-

gagee acquires no other right than this (/") ;
and he takes sub-

ject to the rights of the other partners; and will be affected

by equities arising between the assignor and his co-partners

subsequently to the assignment (s). Even if the assignee

gives notice of the assignment, he cannot (if the partnership is

for a term) acquire a right to the assignor's share as it stands

at the time of the assignment or notice, discharged from

subsequently arising claims of the other partners {t). The

assignment cannot deprive them of their right to continue the

partnership, and consequently to bring subsequent dealings

and transactions into account. It seems, however, that an

assignee of a share in a partnership can compel the other

partners to come to an account with him (u) ;
but the analogy

furnished by sub-partnerships leads to the inference that the

assignee must, to use Lord Eldon's language, be satisfied

with the share of the profits arising and given to the as-

signor (x).

Transfer allowed If partners choose to agree that any of them shall be at

by agreement.

{q) TVlietham v. Dave7j, 30 Ch. D, Cli. D. 423
;
Cavander v. Bulteel, 9

574 ; Glyn v. Hood, 1 Giff. 328, and Ch. 78 ; Kelhj v. Hutton, 3 Ch. 703 :

1 De G. F. & J. 334. See, also, Redmaijne v. Forster, 2 Eq. 467.

Cassels v. Stewart, 6 App. Ca. 73. (u) See JFhetham v. Davey, 30 Ch.

(r) Smith v. Parhs, 16 Beav. 115. D. 574 ; Ghjji v. Hood and Kelly v.

(s) See Cavander v. Bulteel, 9 Ch. Hutton, \d)i swpra. But Kelly v.

78 ; Lindsay v. Gibhs, 3 De G. & J. Hutton appears to have been a case

690
;
Guion v. Trasl; 1 De G. F. & of co-owner.ship in the newspaper

J. 379, per Turner, L. J. See, also, and a partnersliip in its profits.

Ee Kmqmian, 18 Ch. D. 300 ; Berg- {.c)
See ante, p. 48 ;

and Broim

onann v. McMillan, 17 ib. 423
;
Morris v. De Tastet, Jac. 284, where the bill

V. Livie, 1 Y. & C. C. 380. was dismissed against the other

(() See Bergmann v. McMillan, 17 partners.
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libert}' to introduce anj' other person into the partnershij^, there ^^-
^^}-

^^^^v- ^'

is no reason why they should not
;
nor why, having so agreed,

they should not he bound by the agreement (//). Persons who

enter into such an agreement consent prospectively and once

for all to admit into jiartnership any person who is willing to

take advantage of their agreement, and to observe those stipu-

lations, if any, which may be made conditions of his admission.

Such an agreement as this is the basis of every partnership the

shares in which are transferable from one person to the other.

Those Avho form such partnerships, and those who join them

after they are formed, assent to become partners with any one

who is willing to comply with certain conditions (~).

As observed in Lovcgrove v. Nelson (ct),
" To make a person Lovegrove v.

a partner with two others their consent must clearly be had,
^^^^°"-

but there is no particular mode or time required for giving that

consent
;
and if three enter into partnership by a contract

which provides that on one retiring, one of the remaining two,

or even a fourth person who is no partner at all, shall name

the successor to take the share of the one retiring, it is clear

that this would be a valid contract which the Court must

perform, and that the new partner would come in as entirely

by the consent of the other two as if they had adopted him

by name."

Where a partner has an unconditional right to transfer his Effect of transfer

share, he may transfer it to a pauper, and thus get rid of all
j-ight to a&sign.

liability as between himself and his co-partners in respect of

transactions subsequent to the transfer and notice thereof given

to them (h). But even in this case the transfer alone does not

render the transferee a member of the partnership, and liable

as between himself and the other members to any of the debts

of the firm (r). In order to render him a partner with the

other members, they must acknowledge him to be a partner, or

permit him to act as such ((/).

As an ordinary partnership is not distinguishable from the Effect on conti-

persons composing it, and as every change amongst those '^""^' " '"'"'

({/) Lovegrove v. Kelson, 3 M. & K. (a) 3 M. & K. 1.

20. ('') <^#''"i'' V. Smith, 3 l?iis.s. 158.

(;;)
Sec Fox v. Clifton, 9 Bing. (c) Ibid.

119. {'I) Ibid.
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Bk. III. Chap. 5. persons creates a new partnership, it follows that every time a
Sect. 5. . . . -

l)artner transfers his share to a non-partner the continuity of

the firm is broken. In this respect such companies as are not

mere partnerships on a large scale differ from ordinary firms,

their continuance not being interrupted by changes amongst
their members (e).

Mining part- An apparent exception to the rule that a share in a partner-

ship cannot be transferred without the consent of all the

partners exists in the case of mining partnerships. Mines

are a peculiar species of property, and are in some respects

governed by the doctrines of real property law, and in others

by the doctrines which regulate trading concerns. Regarding
them as real property, and their owners as joint tenants or

tenants in common, each partner is held to be at liberty to

dispose of his interest in the land without consulting his

co-owners
;
and a transfer of this interest confers upon the

transferee all the rights of a part-owner, including a right to

an account against the other owners (/). But even here, if

the persons originally interested in the mine are not only part-

owners but also partners, a transferee of the share of one of

them, although he would become a part-owner with the others,

would not become a partner with them in the proper sense of

the word, unless by agreement express or tacit (g).

Ships. Similar observations apply to transfers of shares in ships.

(e) See Mmjhew's case, 5 De G. M. 2 Eq. 467.

& G. 837. (g) As in Jefferys v. Smith, 3 Russ,

(/) See Bcntley v. Bates, 4 Y. & 158
; Cratvsliay v. Maule, 1 Swanst.

C. Ex. 182
; Eedmayne v. Forster, 518.
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CHAPTER YI.

OP CONTRIBUTION AND INDEMNITY WITH REFERENCE TO

PARTNERSHIPS.

In this chapter it is proposed to consider the nature of Bk. III. Chap. ^.

those expenses and losses which, as between the members of a Subject of pre-

firm, are chargeable to the firm, and also the nature of those
^^^ ^ ^^ ^^'

which are properly chargeable against some one or more of the

members exclusively of the others. In other words, it is pro-

posed to investigate the principles upon which, in taking the

accounts of a firm, a given expense or loss is to be placed to the

debit of the firm, or to the debit of one or more of its members

separately.

In connection with this subject it must always be borne

in mind that every member of an ordinary firm is, to a certain

extent, both a principal and an agent. He is liable as a

principal to the debts and engagements of the firm, and in

respect of them he is entitled to contribution from his co-part-

ners ; for they have no right to throw on him alone the burden

of obligations which, ex liypotkesi, are theirs as much as his {a).

Again, each member as an agent of the firm is entitled to be

indemnified by the firm against losses and expenses hond fide

incurred by him for the benefit of the firm, whilst pursuing the

authority conferred upon him by the agreement entered into

between himself and his co-partners. On the other hand, a

partner has no right to charge the firm with losses or expenses

incurred by his own negligence or want of skill, or in disregard

of the authority reposed in him {h).

The above general principles are the basis of the whole of

this branch of partnership law
;
but in order to apply them

(a) See Eohinson's case, 6 De G. 571.

M. & G. 672 ; Spottiswoode's case, (b) Tliomas v. Atherton, 10 Cli. D,

ib. 345 ; Lefroy v. Gore, 1 Jo. & Lat. 185
; Bury v. Allen, 1 Coll. 604.
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Bk. III. Chap. 6.
gQ^.j.gytly to the iuliiiitG variety of circumstances which occu

in the ordinary course of life, it will be convenient to notice th^

leading doctrines on the subject of contribution and indemnit;

generally, and then to allude more particularly to the rights o

partners with respect to compensation for trouble ; outlay

and advances ; debts, liabilities, and losses and interest.

SECTION I.—GENERAL OBSERVATIONS.

Foundation of the rigid to contribution.

The right of con- "Whether a person who has suffered loss is entitled to h
tribution.

^

indemnified wholly or partly by others, is a question whicl

cannot be decided in the negative merely upon the gromK
that no agreement for contribution or indemnity has beei

entered into. An agreement may undoubtedly give rise to :

right to indemnity or contribution
;

but the absence of ai

agreement giving rise to such a right, is by no means fatal t(

its existence. The general principle which prescribes equalit;

of burden and of benefit, is amply sufficient to create a right o

contribution in many cases in which it is impossible to foun(

it upon any genuine contract, express or tacit. The commoi

feature of such cases is, that one person has sustained sonn

loss which would have fallen upon others as well as upon him

self, but wliich has been averted from them at his expense

for example, where one tenant in common repairs the commoi

propert}', and so saves it from destruction (c) ;
where one o

several sureties pays a debt for which all are liable (d) ;
wher(

one person has his goods thrown overboard in order to sav<

the ship and the rest of its cargo (c). In all these cases f

right of contribution arises ;
not by virtue of any contract

but because the safety of some cannot justly be purchased a

the expense of others ;
and all must therefore contribute t(

the loss sustained (/).

(r) Ante, p. 60. (r) Al)))ott on Shipping, part, iv

(f?) IJcring v. IVinchehca, 1 Cu^, cL. 10
;
and part vi. ch. 1, ed. 12.

318. (/) Lefrou v. Gore, 1 Jo. & Lat
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Again, where one man's goods have been Lawfully seized for ^^-

"^;^^\''^'-

^•

the debt of another, the owner of the goods has a right to

redeem them and to be indemnified by the debtor (g).

But although a right to contribution may exist where there Exclusion of

is no contract upon which it can be founded, it cannot exist if ment.

exchided by agreement ;
and it is so excluded whenever those

who would otherwise be contributories have entered into any

contract, express or tacit, amongst themselves, which is incon-

sistent with a right on the part of one to demand contribution

from the others {h). This is too obvious to require comment,

but it must be borne in mind as qualifying the common saying,

that the right to contribution is independent of agreement.

Again, a right to contribution may be excluded b}' fraud. Exclusion of

, • 1 J.1 1 r 1 J right by fraud

as is the case where a person induces another by lalse ana

fraudulent re]-)resentations to join him in partnership. In such

a case the person defrauded has a right to rescind the contract

of partnership, and, as between himself and co-partner, to

throw all the partnership losses upon the latter alone (/).

Of the right of agents and trustees to indemnity from their

principals and ccstuis que trustent.

Ill order to clear the way for the discussion of the right of Agent's right to

• -. 'n -, 1 1 • n -i' i 1 i indemnity.
a partner to be indemnified by his firm, it is necessary to advert

shortly to the right of agents and trustees to be indemnified by

their principals and cestuis que trustent.

With respect to agents the following cases have to be con-

sidered.

1. When the agent having instructions executes them ;

671 ; fipottisu-oodc's case, 6 De G. M. iJe G. & S. 421
;
Ee The Worcester

& G. 345
;
Aslmrst v. Mason, 20 E'l. Corn Exclumrje Co., 3 De G. M. & G.

225, a case of co-directors. See, 180.

too, tlio cases in 1 Eq. Ca. Ab. Con- (i) See Newhir/gtng v. Adcm, PA

tiibutiou and Average, and in the (,'h. 1). 582
;

Pillans v. Ilarhncss,

note to Avcrall v. Wade, LI. & Gould Colles, 442
; Ilauiins v. Wickham,

(temp. Sug.), 264. 1 Giff. 355, and 3 De G. & J. 304,

{())
Edmunds v. Wallinfjford, 14 noticed hereafter under the head

Q. B. D. 811. Eescission of Contract. See, too,

(/i)
As in Gillan v. Morrison, 1 Carew's case, 7 De G. M. & G. 43.

B Q
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Bk. in. Chap. 6. 2. When the agent having mstructions does not follow

them ;

3. When the agent having no instructions acts nevertheless

for his principal.

1. When he 1. With respect to the first of these three classes of cases,

stnfctions!'

"

nothing is clearer than that an agent who has instructions

to act in a certain manner, is entitled to be reimbursed by his

princijial for all outlays made in pursuance of these instructions,

and to be indemnified for any loss sustained by executing

them (A). Even if what the agent does is unlawful he is

entitled to indemnity (l) ; unless, indeed, the act be one which

the agent must have known his principal could under no

circumstances justify; for then the maxim in imri delicto melior

est jyositio defendcntis applies, and the agent can obtain no

indemnity from a court of justice (m).
2 When he dis- 2. It is equally clear that, speaking generally, an agent who
obeys his in-

^ •'

^ ^

' ^
^

^ ^ '' ' ^

structious. acts contrarij to his instructions is not entitled to any indem-

nity or reimbursement for losses or expenses incurred whilst

so acting (n). Even although the instructions may have been

given by the principal under a misapprehension of facts, and

the agent, being aware that such was the case, may have acted

homi fide for the benefit of his principal (o), still the agent will

not be entitled to indemnity ; for it is the duty of an agent to

obey and not to disregard his orders. But if the principal

chooses to ratif}^ the agent's conduct, the latter acquires a

right to be considered as having acted in pursuance of in-

structions, and to be entitled to reimbursement and indemnity

(k) Story on Agency, § 335 ei principal. Perry v. Barnett, 15 Q. B.

eeq. ; Paley on Agency, cli. 2
; D. 388.

Smith, Merc. Law, pp. 119, 120, ed. (m) See Merryweather v. Nixan, 2

9 ;
Cmiis v. Barclay, 5 B. & C. 141. Sm. L. C.

;
Collins v. Blanteni, 1

See, also, Ireland v. Livingstone, ib.
; Josephs v. Pehrer, 3 B. & C.

L. R. 5 Ho. Lo. 416, as to ambigii- 639
; ShacMl v. Rosier, 2 Bing.

ons instructions. As to costs of N. C. 634.

actions nnsuccessfully defended, see
(?i) See Stokes v. Lewis, 1 T. R.

Broom v. Hall, 7 C. B. N. S. 503. 20 ; Galway v. Matliew, 10 East,

{I) Adamson v. Jarvis, 4 Bing. 66
; 264

;
Child v. MorUy, 8 T. R. 610 ;

Belts V. Glhhins, 2 A. & E. 57
; jxt Warwick v. Slade, 3 Camp. 127.

Tindal, C. J., in Collins v. Evans, 5 (o) Howard v. Tucker, 1 B. & Ad.

Q. B. 830. See, as to conforming to 712.

an illegal custom unknown to the
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accordingly ;
for the principal cannot, whilst ratifying the '^^-

"^;^^'j^P-

*"•

agent's conduct so far as it is beneficial, repudiate it so far as •

it is onerous (j)).

The position of an agent who has already acted on his Effect of revoca-

,',,,.,. ,
tion of authority.

instructions, and has thereby incurred a legal obligation to

third parties, is different. The better opinion is that in this

case he is not bound on the command of his principal to stop

short and refuse to perform the obligation incurred. There is

no doubt that, as between himself and his principal, an agent

is entitled to obey the counter order, and to obtain a full

indemnity from the consequences of so doing. But it is

apprehended that he is at liberty so far to carry out the in-

structions on which he has begun to act, as may be necessary

to relieve himself from all the legal liabilities incurred before

notice of the countermand, and having done so, to insist upon

indemnity and reimbursement as if the principal had not

changed his instructions. Nemo potest inutare consilium suum

in alteriiis injnriam is the maxim of the civil law, and expresses

the correct principle for the decision of these cases (g).

3. There remains the third class of cases, viz., where the 3. When he acts

. -without instruc-

agent, having no instructions to guide him, acts for his tions.

principal, and then seeks to be indemnified by him. Now,

here, as in the last class of cases, ratification by the principal

removes all difficulty, and may be excluded from consideration.

Again, an agent having no specific instructions may yet have

an implied authority to act in a given way for his principal ;

and in the absence of orders to the contrary, an agent always

has implied authority to act in the manner in which he has

been accustomed to act with the approval of his principal ;
and

to act with respect to any matter as other persons situate like

himself usually act with respect to similar matters ;
and to

take all those steps which are usual and necessary to enable

(23) Story on Agency, § 250. and by Balsh v. Hyham, 2 P. W. 453
;

(q) See Read v. Aiiderson, 13 Q. Sutton v, Tatliam, 10 A. & E. 27
;

B. D. 779 ; Seymour v. Bridge, 14 and the cases already cited. On the

ib. 460 ; Loving v. Davis, 32 Ch. D. other hand, see 2 Kent. Com. 644.

625. The position in the text is In Child v. Morley, 8 T. R. 610, and

supported by Pothier, Mandat. No. TFarwiclc v. Slade, 3 Camp. 127, the

121, and Story, Agency, § 465, &c., agent was only bound in honour.

B B 2
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Bk. III. Chap. 6. i^[y^^ ^[^^\y ^q execute his instructions (r). It may therefore well
Sect. 1. ....

happen that an agent who has no positive instructions, may
nevertheless act within the limits of his real authority ;

and

so long as he keeps within those limits he is entitled to reim-

bursement and indemnity (s). The principle applicable to the

first class of cases applies here ;
but if the agent claims an

indemnity against loss sustained by the commission by him of

an illegal act, he must be prepared with very strong evidence

to show that such acts fell within the limits of his authorit}' (t).

In a case of doubt no authority to commit an unlawful act

can be inferred.

Rights of a per- The greatest difficulty arises when an agent acts without any

actelo^rViother!^ authority, express or tacit, but bond fide for the benefit of his

principal. There is a leaning in many minds in favour of the

agent in such cases, and it cannot be denied that circumstances

may occur which render officious conduct justifiable, and even

benevolent. On the other hand, cid2)a est immiscere se, rci ad

se non pertinenti (a) ;
and b}' the law of England a person who

chooses, unasked, to incur expense for another, must, speaking

generally, trust rather to gratitude than to judicial aid for

reimbursement (r). The only established exceptions to this

rule seem to be— 1, where one person alone sustains a loss or

incurs expense for the relief of himself and others from some

risk or obligation common to all
; and, 2, where one person

does for another that which the latter is legally bound to do,

but either cannot or will not do himself. The first class of

exceptions has been already alluded to. The second may be

illustrated by those cases in which executors and husbands

are held liable for the expenses of funerals, although they gave

(r) Story on Agency, ch. 6. illegal customs not known to

(s) Curtis V. Barclay, 5 B. & C. the princij)al, Pcrru v. Burnett, Id

141 ;
Sutton v. Tatham, 10 A. & E. Q. B. D. 383-

27
; see, too, 1 Wms. Saund. 264 h ; («) Dig. L. tit. 17, De Pa-g. Jiir.

Pettman v. Kehle, 15 Jur. 38 ; TFolfe L. 36.

V. Horncasile, 1 Bos. & P. 323, ^'cr (>) See Fakle v. Scottish Imp. Lis,

Buller, J. This was also the prin- Co., 34 Cli. D. 248
;
Re Leslie, 23 Ch.

ciple applied in B. v. Essex, 4 T. R. D. 552. See cas to the necjotiormn

591, and referred to by Lord Gotten- gcstor of the Roman law, Dig. Ill,

liam in A.-G. x. The Mayor of Nor- tit. 5, De Negot. Gest., Thibaut'j

loich, 2 M. & Cr. 424. System des Pand. Recht, § 558,

{() See, as to lun-easonaLle or od. 9.
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no orders for them, and took no part in them Cy) : and b}- oases ^'^- m- Chap. 6.

.
Sect. 1.

in winch one man's goods have been la^Yfull3' seized for another -—

man's debt (z).

The general rule, certainl}-, is that the officious conduct of General rule.

one i^erson imposes no obligation on another to compensate
him for, or indemnify him from, the consequences of his own

spontaneous act ; and even although the other may be bene-

fited, he cannot on that ground alone be compelled to pay for

what he never sought to obtain (a). A very strong illustration Edmiston v.

of this is afforded by the case of Edmiston v. Wright {h).
"^^'

There the defendant was the owner of some estates in Georgia,

and of some negroes in Jamaica. The plaintiff's partner was

the defendant's agent, and the general manager of his West

Indian estates. The negroes in Jamaica were shipped for

Georgia, and seized by Custom-house officers in consequence

of the caj)tain of the ship having neglected to procure some

necessary documents. The plaintiff, for the purpose of redeem-

ing the negroes from the authorities who had seized them,

paid the sum of 1200/., and the negroes were then allowed to

proceed to the defendant's estate in Georgia. The plaintiff

sued the defendant for the sum of 1200/. as money paid to his

use, but Lord Ellenborough held that it was a voluntary pay-

ment made by the x^laintiff, and one which he could not recover

from the defendant.

The right of a trustee to indemnity from his cestui que trust Right of trustees

very closel}' resembles the right of an agent to indemnity from

his principal
—

1. A trustee is clearl}^ entitled to be indemnified out of the

trust property against all costs, charges, and expenses properly

incurred, and against all losses sustained by him, in the execu-

tion of his trust (c) ;
and if the trust property is not sufficient

for the purpose of indemnifying him in respect of such matters,

((/)
See Ambrose v. Kerrison, 10 Lewis, 1 T. R. 20

;
CJiild v. M'orJeij,

C. B. V76 ; Bogers v. Price, 3 Y. & 8 T. R. 610.

J. 28
;
JenHns v. Tucker, 1 H. Bl, (?>) 1 Camp. 88.

91. (c) Ee Blecldey, 35 Bear. 449,

{%) Edmunds v. Walliivjford, 14 where this rule was applied in fa-

Q. B. D. 811. vour of a trustee for a company

iji)
1 Wms. Saund. 264 a

;
6 B. against its debenture-holders. See,

^ C. 444, 'per Bayley, J.
;

Btolces v. as to losses wliich may never arise,
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Bk. in. Chap. 6. his ccstul que trust, if under no disability, is personally liable

'—'- to indemnify liim (d), unless such liability is excluded by some

sj)ecial circumstance (e),

2. On the other hand, a trustee who commits a breach of

trust is entitled to no indemnity in respect thereof, except

from those cestuis que trustent, if any, at whose request he

wrongfully acted, or who have sanctioned and benefited by his

improper conduct (/).

3. Every act of a trustee respecting the trust property must

necessarily either be Avarranted by the trust reposed in him, or

amount to a breach of trust, and must therefore be governed

by one or other of the two foregoing principles. But as with

agents, so with trustees
;
their acts may be proper, although

not expressly authorised
;
and whatever is necessary in order

duly to execute an express trust, is warranted by that trust,

and entitles the trustee to indemnity accordingl}'. But even

this principle will not entitle a trustee to indemnity in respect

of everything he may do honCt fide for the benefit of his cestui

que trust ; regard must be had to the nature of the trusts to be

executed.

Of some former differences hetiveen contribution at law and in

equity.

1. As to indem- Before the passing of the Judicature acts, a right to con-
nity before loss

, ., ,- • i -j • • .^ • I^ i
• ^

Las been sus- tribution or mdemnit}', arising otherwise than by special
tamed.

agreement, was only enforceable at law by a person who could

prove that he had already sustained a loss {g). But in equity

it was very reasonably held, that even in the absence of any

Hiighes-HaUett v. Indian Mammoth (e) If there is an express cove-

Gold Alines Co., 22 Ch. D. 561 ; nant to indemnify, the obligation

Hohbs V. TFayet, 36 Ch. D. 256
;

will he limited by the covenant,

and as to the riglit of indemnity See Selwyn v. Harrison, 2 J. & H.

where trustees hold two funds for 334
;

Gillan v. Morrison, 1 De G. &
different sets of people, but under Sm. 421.

the same instrument, Fraser v. (/) See Lewin on Trusts, pp. 642

Murdoch, 6 App. Ca. 855. and 910, ed. 8.

(d) See Oriental and Commercial
{(/) See Maxwell v. Jameson, 2 B,

Bank, 3 Ch. 791
;
BaLsh v. Hijham, 2 & A. 51. Compare Spark v. Heslop,

P. W. 453
;
Phene v. Gillan, 5 Ha. 1 E. & E. 563, and the judgment of

1
;
and Ex parte Chippendale, 4 De Cromjiton, J., in Bandall v. Baper,

G. M. & G. 52. E. B. & E. 84.
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special agreement, a person ^Yho was entitled to contribution Bk. III. Chap. 6.

or indemnity from another could enforce his right before he had ——
sustained actual loss (Ii) provided loss was imminent (i) ;

and

this principle will now prevail in all divisions of the High
Court (A). Therefore a person who is entitled to be thus in-

demnified against loss is not obliged to wait until he has

sutfered, and perhaps been ruined, before having recom-se to

judicial aid. Thus, in the ordinary case of principal and

surety, as soon as the creditor has acquired a right to immediate

payment from the suret}"-, the latter is entitled to call upon the

principal debtor to pay the amount of the debt guaranteed, so

as to relieve the surety from his obligation (l) ; and where one

person has covenanted to indemnify another, an action for

specific performance may be sustained before the plaintiff has

actually been damnified (in) ;
and the limit of the defendant's

liability to the plaintiff is the full amount for which he is

liable
;
or if he is dead or insolvent the full amount provable

against his estate, and not only the amount of dividend which

such estate can pay (n). In strict conformity with these prin-

ciples, partners and directors who are individually liable to be

sued on bonds and notes, which as between them and their

co-partners are to be regarded as the bonds and notes of the

firm or companj', are entitled to call for contribution before

these bonds or notes have been actually paid (o). So a trustee

of shares liable to calls is entitled to be indemnified by his

cestui que trust against them before they are paid ( j?).

(h) See Hobhs v. JFaiiet,36 Cli. D. Yam Co.'s case, 22 Eeav. 143
;
the

256
; Lacey v. Hill, 18 Eq. 182. money borrowed by the directors in

(i) ib. ; Hughes-Hallett v, Indian that case was secured by their own
Mammoth Gold Mines Co., 22 Ch. D. notes, but these notes had not been

561. actually paid when the call on the

(^) See Jud. Act, 1873, §§24and 25. shareholders was made. TJiis does

(l) Wooldridge v. Norris, 6 Eq. not appear very clearly from the

410 ;
Neshit v. Smith, 2 Bro. C. C. report referred to, but the writer

582. As to the right of one surety has been informed by j^ersons con-

to contribution from another, see versant with the case that the above

Ex parte Bnowdon, 17 Ch. D. 44. statement is correct.

(m) See Banelagh v. Hayes, 1 Vern. (jj) Oriental Commercial Bunk, 3

190. Ch. 791 ;
Cnise v. Paine, 6 Eq. 641,

(n) Cruise v. Paine, 6 Eq. 641, and and 4 Ch. 441. See also Hobbs v.

4 Ch. 441. JP^ayet, 36 Ch. D. 256, where the

(o) See, for example, The Norwich calls were not yet made.
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Bk. Ill, Chap. 6,

Sect. 1.

2. As to the

amount payable

by each contri-

Lutory,

Rule at law.

Piule ill equity.

Wadcson v.

Richardson.

Rule applies
where one part-

Anotlier difference between law and equity which formerly

prevailed, and to which it is necessary to advert, affects the

mode in which the amount to be paid by each of several con-

tributories was ascertained.

At law, before the Judicature acts, if several persons had to

contribute a certain sum, the share which each had to pay, was

the total amount divided by the number of contributors ;
and

no allowance was made in the event of the inability of some of

them to pay their shares (^2)'
^^^^ i^^ equit}-, in the absence of

agreement to the contrary (r), those who could pay were com-

pellable not only to contribute their own shares, ascertained as

above, but also to make good the shares of those who were

unable to furnish their contributions. This rule also now

prevails in all divisions of the High Court {s). For example,

if A., B., C, and D. are liable to a debt, A. can compel B. and

C. to contribute one-third each, if D. can contribute nothing;

and this, as between A., B., and C, is evidently only fair and

just (0-

In Wadcson v. liichardson (ii), one of four partners assigned

property to trustees upon trust, inter alia, to pay his proportion

or share of all such debts as were or should be owing b}' him

and his three co-partners. He and the}' afterwards became

bankrupt ;
and it was held that the share and proportion of

debts which the trustees were to pay was, not the share and

proportion which, as between the assignor and his co-partners,

he ought to contribute to the funds of the firm, but the share

and proportion which, as between him and the creditors of the

firm, it was necessary for him to pay, in order that they might

receive twenty shillings in the pound. The creditors were

therefore held entitled to come in under the deed for so much

as they were not paid out of the partnership funds, and as they

could not recover from the estates of the other partners.

So, where a loss has been incurred under circumstances

(q) See Cou-ell v. Edicards, 2 Bos.

& P. 268 ;
Butard v. Hmvcs, 2 E. &

B. 287.

(r) McKeiocm's case, 6 Ch. D. 447.

The agreement, if any, determines

the extent of the right.

(s) Jud. Act, 1873, §§ 24 and 25.

(t) Dcriwj v. JFinchelsea, 1 C/Ox,

318
;
Hole v. Harrison, 1 Ch. Ca.

246
; Peter v. Rich, Rep. in Ch. 19.

{u) 1 V. & B, 103.
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which render it wholly chargeable to the account of the partner Bk. III. Chap. c.

Sect. 1.

who caused it, yet, so far as he is unable to make it good, it

,11 * 1111 1 /\TT 1
"6r ought to

must be borne rateably b}" the other partners (.r). Upon the
indeiDnify the

same principle, when a company is being wound up, the solvent
^^'^*

'

1 111 •Cl-TIM- T - T'l ^"'^ ^^ ^^^
shareholders must, if then' liabiht)' to creditors is not limited, winding up of

contribute whatever may be necessary to pay all the creditors '=°™r''^°^^^'

in full
;
and must make up rateably amongst themselves what

ought to have been contributed by those shareholders who are

insolvent (y) ;
and this holds even where the creditors are

themselves shareholders, and where the liability of the

shareholders is as between themselves proportionate to their

shares {z).

Of contribution between wrong-doers.

There is a saying that there is no contribution amongst Of contribution

wrong-doers {a) ; but this doctrine is certainly inapplicable to doers.

partners in the general form in which it is enunciated. It

is true, that if a partnership is itself illegal, no member of it

can, in respect of any transaction tainted with the illegality

which infects the firm, obtain relief against any other mem-

ber
;
but there is no authority for saying that if one of the

members of a firm sustains a loss o^ving to some illegal act

not attributable to him, but nevertheless imputable to the

firm, such loss must be borne entirely by him, and that he is

not entitled to contribution in respect thereof from the other

partners (I)).

The claim of a partner to contribution from his co-partners Application of

in respect of a partnership transaction cannot be defeated on partners,

the ground of illegality, unless the partnership is itself an illegal

partnership (c) ;
or unless the act relied on as the basis of the

(a;)
See Oldalcer v. Lavender, 6

Sim. 239 ;
Cruikshank v. McVicar,

8Beav. 117, 118.

(ij)
Eohinsoii's Ex, case, 6 De G.

M. & G. 572.

(s) Frofessional Life Asa. Co., 3

Ell. 668, and 3 Ch. 167.

(«) Merryiceather v. Nixan, 8 T.

R. 186, and 2 Sm, L. C.
;
Colhurn v,

Patmore, 1 Cr. M. & E. 73 ;
A.-O.

v. TFilson, Cr. & Ph. 1.

(h) See, at law, Beits v. Gihlins, 2

A. & E. 57 ; Adamson y. Jarvis, 4

Bing. 66, and see in equity, liamsHU
V. Edtcards, 31 Ch. D. 100 ; Lingard
V. Bromley, 1 V. & B. 114

; Baynard
v. JVooUey, 20 Beav. 583 ; Ashurst v.

Mason, 20 Eq. 225.

((•)
As to which, see ante, p. 91,
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380 COMPENSATION FOR TROUBLE.

BL III. Chap. 6,

Sect. 2.

Partner not

entitled to

charge firm for

his services.

Eule applies

though the part-
ners may have
worked un-

equallv.

SECTION II.—OF COMPENSATION FOR TROUBLE.

Under ordinary circumstances the contract of partnership

excludes an}' imj)lied contract for payment for sersdces ren-

dered for the fii'm by any of its members (?). Consequently,

under ordinary cu'cumstances, and in the absence of an agi-ee-

nient to that effect, one partner cannot charge his co-partners

with any sum for compensation, whether in the shape of

salary, commission, or other\Yise, on account of his own

trouble in conducting the partnership business (???) ;
and in

this respect a managing partner is in no different position

from any other partner (n). Upon the same principle it has

been held, that in taking the accounts of thi^ee partnerships,

viz., of the firm A. and B., of its successors, A., B., and C,
and of its successors B. and C, this last firai could not

charge a commission for collecting the debts due to the two

precetling firms (o). So, a partner employed to buy or sell

goods for the firm, cannot charge it with any commission for

so doing { J)).

Even where the amount of the services rendered by the

partners is exceedingly unequal, still, if there is no agreement

that their services shall be remunerated, no charge in respect

of them can be allowed in taking the partnership accounts. In

such a case the remuneration to be x^aid to either for personal

labour exceeding that contributed by the other, is considered

as left to the honour of the other
;
and where that principle is

wanting, a court of justice cannot supply it{q).

(T) Thompson v. Williamson, 7

Bli. X. S. 432, per Lord TTynford ;

Holmes v. Higgins, 1 B. & C. 74.

(m) As to a charge of commission

by a ship's husband, see Afillir y.

Maduiij, 31 Beav. 77, and 34 Bear.

295 : as to the managing owner of

a ship, see The Meredith, 10 P. D.

69.

{n) Hufcheson v. Smith, 5 Ir. Eq.

117. There a managing partner was

disallowed all salary, commL^sion,

and compensation for treating cus-

tomers,

(o) Whittle V, McFarlane, 1 Knapp,
311.

(p) See Bentley Y. Craven, 18 Beav.

75.

(q) See per Wigram, Y.-C, in

Wehster v. Bray, 7 Ha. 179. In

that case an allowance for trouble

was made to the defendant, but it

was offered by the plaintiff. In

Eobinson v. Anderson, 20 Beav. 98,

which was a similar case, no allow-

ance was offered, nor was any givea
bv the Court,
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But where, as is usually the case, it is the duty of each ^^-
y^\^^i^P-

^•

partner to attend to the partnership business, and one partner „
Wilful inatten-

in breach of his duty wilfull}^ leaves the others to carry on the tion to business.

partnershij) business unaided, they are, it would seem, entitled

to compensation for their services. In Airey y. Borham (r), Alrey v.

two partners had agreed to devote their whole time to the

partnership business
; they quarrelled, and one of them only

afterwards attended to it : the partnership was ultimately

dissolved, and an inquiry was directed for the purpose of

ascertaining what allowance ought to be made to him for

having carried on the business alone.

The rule, moreover, which precludes a partner from charging Rule as to ser-

,. , .,, 1 r ^
• • 1 , 1 vices repdereil

Ins co-partners with payment lor his services, does not a23ply after a dissoiu-

to services rendered in carrying on the business of the firm *'*'"•

after its dissolution : and it has been held that a surviving

partner who carries on the business of the firm for the benefit

thereof is entitled to remuneration for his trouble in so

doing is) ; unless there be some special reason to the contrary,

as where he is the executor of his deceased partner (t).

In India an executor is allowed a per-centage on the assets Indian allow-

collected by him
;
and a surviving partner who is the executor

'

of his deceased co-partner, has been allowed this per-centnge

even on the amount due from the partnership to the estate of

the deceased {u).

SECTION III. -OF OUTLAYS AND ADVANCES.

In taking a partnership account, each partner is entitled to Outlays and ad-

be allowed against the other everything he has advanced or one partner,

brought in as a partnership transaction, and to charge the

other in the account with what that other has not brought in,

()•) Airoj v. Ptorham, 29 Beav. lunatic, and the Lusiueps was con-

(520. tiuucd by the others.

(.s) Featherstonhanrjh v. Turner, 25
(t) Burden v. Burden, 1 V. & B.

Beav. .382 ;
Brovm v. De Tastet, Jac. 172 ; StocJcen v. Davsov, G Beav.

284 ; Crawshay v. Collins, 2 Kups. 371.

347. See, also, Mellenh v. Keen, 27 (u) Cvckercll v. Barber, 2 Buss.

Beav. 242, where one partner became 585, and 1 Sim. 23,
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Bk. III. Chap. 6, or has taken out more than he oueht : and nothing is to be
Sect. 3.

. . .

considered as his share but his proportion of the residue on

the balance of the account (x). Although, therefore, a partner

is not entitled to compensation for trouble, he is entitled

to charge the partnership with sums bond fide expended by
him in conducting the business thereof (2/). Thus, where the

managing director of a cost-book mining company advanced

money for the purpose of enabling the business of the company
to be carried on, he was held entitled to be reimbursed by the

company, there being no question as to his authority to carry

on the business on credit {z). So, where the directors of a

mining company advanced money to keep the mine at work,

and it would otherwise have been drowned, they were held

entitled to be reimbursed, although they had no power to

borrow money on the credit of the compan}'- {a).

So a partner is clearly entitled to charge the firm with

whatever he may have been compelled to pay in respect of its

debts (h) ;
or in respect of obligations incurred by him alone

at the request of the firm, as where he is compelled to pay a

bond given by himself alone, but for the benefit of the firm

and as a trustee for it (c), or where he sacrifices a debt due to

himself in order to enable the firm to obtain a debt due

to it {(l).

Useless outlays. It need hardly be observed, that an outlay made by one

partner with the approbation of his co-partners and for the

benefit of the firm, must be made good by the firm, however

Payments on

account of

debts.

{x) Per Lord Hardwicke in West

V. Skip, 1 Ves. S. 242.

(t/) Burden v. Burden, 1 V. & B.

172, where a surviving partner, wlio

was also executor, was allowed to

charge expenses actually incurred,

but not time and trouble. Compare
Hutcheson v. Smith, 5 Ir. Eq. 117,

ante, p. 380, note (h).

(z) Ex parte Sedgwick, 2 Jur. N. S.

949.

(a) Ex parte Chippendale, 4 De G.

M. & G. 19. See ante, book ii. ch. 1,

§ 6. This case, and others of the

same class, will be noticed more at

length in the vol. on Companies.

(5) Prole V. Masterman, 21 Beav.

61. A partner Avho negligentlj^ pays
a debt claimed, but not due, cannot

charge the payment to the firm. Be

JFebh, 2 B. Moore, 500
; Mcllreath

V. Margetson, 4 Doug. 278
;
noticed

in the next section.

(c) Croxton's case, 5 De G. & S.

432
; Sedgwick's case, 2 Jur. N. S.

949, V.-C. W.
; Gleadow v. The Hull

Glass Co., 13 Jur. 1020, V.-C. E.

(d) Lefroy v. Gore, 1 Jo. & Lat.

571, where one partner released a

witness whose evidence was essen-

tial to the firm.
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useless the outlay may have been. For example, if a firm Bk. III. Chap. 6.

purchases a patent which is paid for by one member incli- '—

vidually, he is entitled to charge the purchase-money to the

firm, however worthless the patent may ultimately prove to

be (c). On the other hand, if a partner makes an improper

outlay or advance on behalf of a firm, he cannot charge it to

the firm, unless his conduct is ratified by it
;
or unless the

firm's assets have been increased or preserved by such outlay Useful but un-

or advance. This last qualification is rendered necessary by ^"*^^°i"i^e^

°^*-

T]ie German Mining Company's case (/).

An outlay which may have been very proper and even neces-

sary for the conduct of the partnership business, cannot be

charged to the partnership account, if so to do would be in-

consistent with the agreement into which the partners have

entered. In Thornton v. Procter (g), the plaintiff and the Thornton v.

defendant had become partners as wine -merchants, and the
^°°^^^-

plaintiff, who for some time had principally conducted the

business, had expended considerable sums of money in treat-

ing customers, and this was found to be necessary in that trade.

The plaintiff had for several years kept the accounts of the

partnership, and in such accounts he never made any charge

for entertaining customers, or demanded any allowance on that

account. He, nevertheless, afterwards contended that he

ought to be allowed, in taking the accounts of the partnership,

to debit the firm with 50^. a year for entertainments, and this

was proved to be a reasonable sum. But it was shown to be

usual, in cases of this sort, to insert some special clause in the

articles if an allowance was intended to be made, and the

articles into which the partners had entered contained nothing

more than a general stipulation, that all losses and expenses

should be borne equa]l3\ It was accordingly held that the

plaintiff was not entitled to any allowance, for he could only

claim it as being a gross article of expenditure, and he was

precluded from charging it in that wa^^ by not having included

it in the yearly accounts.

(e) Oleadoiv v. The Hull Glass Co., (g) 1 Anstr. 94. See, too, Ilutche-

13 Jur. 1020. son v. Smith, 5 Ir. Eq. 117
; East

(/) 4 De a M. & G. 19. See India Co. v. BMe, Finch, 117.

ante, book ii. ch. 1, § 6.



S84 CONTRmiJTlON AND INDEMNITY.

Bk. III. Cliap. 6.

Sect. 3.

No allowance for

expenses unless

proved to have
been incurred.

Charges for

valuation.

Outlays on

separate pro-

perty of one

partner.

Bunion v,

Btu'kus.

A partner is not entitled to charge the firm with any moneys

alleged by him to have been laid out for the benefit of the

firm if he declines to give the particulars of his outlays ;
he

cannot charge for secret service money (Ji), nor for general

expenses (i). Nor can a partner charge the firm with travel-

ling expenses unless they have been bond fide and properly

incurred by him when travelling for the purpose of transacting

its business (A:).

Again, a partner expending money for valuations to carry

out a transaction between himself and co-partners, which they

afterwards succeed in setting aside, cannot charge them with

any part of what he may have so expended (/).

Not onl}^ may one partner make outlays or advances for the

benefit of the firm, but the firm may make advances and out-

lays to or for the benefit of one partner. Under ordinary

circumstances such advances and outlays will be equivalent

to a loan by the firm to him, and must be treated accordingly

in taking the partnershij) accounts. But occasionally con-

siderable difficulty arises, e.g., where there has been an outlay

by the firm on property belonging exclusively to one of tlie

partners, but used by the firm for partnership purposes. In

the absence of all evidence of any agreement upon the sub-

ject, justice seems to require that in taking the partnership

accounts the owner of the property in question should not be

allowed exclusively to gain the benefit of the outlay, but that

the improved value of his property should be treated as a

partnership asset, and be shared between him and his co-

partners accordingly {m).

In Burdon v. Barkus, a managing partner had, with the

knowledge of his co-partner, expended partnership monies in

sinking a pit for partnership purposes on land which belonged

exclusively to the latter partner ;
the managing partner had

erroneously^ supposed that the partnership was for a term of

years ;
but the partnership was suddenly and unexpectedly

(/i)
See The Yorl; and North Mid-

(/,) Sfainton v. The Garron Co., 2i

land Bail. Co. v. Hudson, 16 Eeuv. Buuv. 35G.

485. (0 '^focJcen v. Dairson, 6 Beav,

(i) Tlie East India Co. v. Blake, 375.

Fiucli, 117. (»0 See ante, p. 330.
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dissolved, and the pit thereby became the sole property of the ^^-
-^g^l.^^^^^'

^'

partner in whose land it had been sunk
;
but an inquiry was

directed whether any allowance should be made in respect of

the outlay in sinking the pit (?i)- So in Pawsey v. Arm- Tawsey v.

." . . T , ,.,,. ;Ti Armstrong.

strong (o) an inquny was dn-ected as to buildings erected by a

firm on the property of one of the partners.

SECTION IV.—OF DEBTS, LIABILITIES, AND LOSSES.

In the absence of any agreement to the contrary, partners Mutuality of

profit and loss

are liable to share losses in the same proportion as they are presumed.

entitled to share profits (p). As a general rule, therefore, if

one partner has been compelled to pay more than his share of

a partnership debt, or if, in properly conducting the affairs of

the firm, he has personally incurred a liability, he is entitled to

be indemnified by his co-partners so far as may be necessary

to place all on a footing of equality (q).

But it by no means follows, that a person liable to be sued Presumption

as if he were a partner, is, as between himself and his evidence,

co-partners, bound to share the losses of the firm
;

for his

co-partners may have agreed to indemnify him altogether from

losses, and if such is the case, they cannot require him to con-

tribute thereto with them (?)• So, where the promoters of a

company agree with the shareholders that certain preliminary

expenses to be incurred in obtaining surveys, reports, &c.,

shall not exceed a certain sum, and the promotors spend more

than that sum, they cannot require the shareholders to make

good the difference
; although the extra expenditure may have

been caused by circumstances which were unforeseen, and over

wliich the promoters had no control (s).

(rt) Bxirdon v. BarJcus, 3 Giff. 412, (q) Wright v. Hunter, 5 Ves. 792 ;

afF. on appeal, 4 De G. F. & J. 42. and see Robinson's Executors' case, 6

(o) 18 Cli. D. 707. Compare the De G. M. & G. 572 ; Lefroy v. Gore,

converse case, Bank of Encjland case, 1 Jo. & Lat. 571, and Hamilton v.

3 De G. F. & J. 645, ante, p, 330. Smith, 7 W. R. 173, as to promoters

(p) See Re Albion Life Ass. Soc, of companies.

16 Ch. D. 83, where this rule was (r) See Geddes v. Wallace, 2 Bli.

recosnised, but was held not to 27o.

apply to policy holders participating (•>)
Gillan v. Morrison, 1 De G. &

in profits.
S. 421

;
Re The Worcester Corn Ex.

c c
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Bk. III. Chap. 6. The general principle, however, that partners must con-
Sect. 4.

_

tribute rateably to their shares towards the losses and debts
General obliga- « , p . • mi • i t •

tion of partners 01 the nmi, IS not Open to question. iheir obligation to

to losses.

" ^
contribute is not necessarily founded upon, although it may
be modified and even excluded altogether b\^, agreement (f).

For example, where there is no agreement to the contrary, it

is clear that if execution for a partnership debt contracted

by all the partners, or by some of them when acting within

the limits of their authority, is levied on any one partner, who

is compelled to pay the whole debt, he is entitled to contribu-

tion from his co-partners (»). So, if one partner enters into a

contract on behalf of the firm, but in such a manner as to

render himself alone liable to be sued, he is entitled to be

indemnified by the firm, provided he has not, as between

himself and his co-partners, exceeded his authority in entering

into the contract {x) ; and if, in such a case, he with their

knowledge and consent defend an action brought against him,

he is entitled to be indemnified by the firm against the

damages, costs, and expenses which he may be compelled to

pay (y)'

Losses attribut-
Even if a loss sustained by a firm is imputable to the conduct

able to one part- ^f Qj-jg partner more than to that of another, still, if the former
ner more than ^

to another. acted hond fide with a view to the benefit of the firm, and

without culpable negligence, the loss must be borne equally

Ex parte Letts, by all. Thus, where A. represented to his co-partner B. that

shares in a certain company rendered the holders onl}^ liable

to the engagements of the company to a limited extent, and B.

thereupon, and at A.'s request, authorised him to take shares

on the partnership account, and it ultimately turned out that

the liability of the shareholders was not limited, and A. and B.

were made contributories, it was held that, as between them-

Vo., 3 De G. M. & G. 180. See, Lefroy v. Gore, 1 Jo. & Lat. 571, as

too, Mowatt and Elliott's case, 3 De to provisional directors.

G. M. & G. 254, and Careio's case, 7 (x) Gleadow v. T]ie Hull Glass Co.,

ib. 43. 13 Jur. 1020 ; SedgivicJc's case, 2 Jur.

{t) Ante, p. 368. N. S. 949.

(m) McOiven v. Hunter, 1 Dr. & {y) Broione v. Gibhins, 5 Bro. P.

Walsh. 347
;
Evans v. Yeatherd, 2 C. 491

; Croxton's case, 5 De G. & S.

Bing. 132
; Eohinsoyi's Executors' case, 432.

6 De G. M. & G. 572. See, too,
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selves, B. could not throw the loss on A. alone (5;). Again, Bk. III. chap. 6.

in Cragg v. Ford {a), the plamtiff and the defendant were
^^''*' ^'

partners, and the defendant was the managing partner. The ^^^'^^ "' ^°'^^'

partnership was dissolved, and the winding np of its affairs

devolved on the defendant. Part of the assets consisted of

bales of cotton, and the plaintiff requested that these might
be immediately sold. The defendant, however, delayed to sell

them, and they were ultimately sold at a much lower price

than they would have fetched if they had been sold when
the plaintiff desired. The plaintiff contended that the loss

sustained by the postponement of the sale ought to be borne

by the defendant alone. But the Court held that the plaintiff,

if he had chosen, might himself have sold the cotton
; and

that, as the defendant, in delaying the sale, had acted bona

fide and in the exercise of his discretion, the loss ought not

to be thrown on him alone, but ought to be shared hy the

plaintiff.

But if a partner is guilty of a breach of his duty to the firm, Losses attribut-

and loss results therefrom, such loss must fall on him alone, ner's miscomfuct

As was said by the Court in Bunj v. Allen {h),
''

Suppose the °i- °es"sence.

case of an act of fraud, or culpable negligence, or wilful de-

fault by a partner during the partnership to the damage of its

property or interests, in breach of his duty to the partnership :

whether at law compellable or not compellable, he is certainly

in equity compellable to compensate or indemnify the partner-

ship in this respect "(c). In conformity with this rule, the

justice of which cannot be disputed, it has been decided that

if a claim is made against a firm for payment of a debt alleged

to be due from it, but which is not so in point of fact, and one

partner chooses to pay it, he cannot charge such payment to

the account of the firm {d). So, if one partner does that

(s) Ex 'parte Letts and Steer, 26 {d) Re Wehh, 2 B. Moore, 500 ;

L. J. Ch. 455. See, too, Lingard v. Mcllreath v. Marcjetson, 4 Dong. 278,

Bromley, 1 V. & B. 114. where a payment was made bond

(a) 1 y. & C. C. C. 280. fide and on the faith of false and

(b) 1 Coll. 604. fraudulent representations. Qticere

(c) See ace. Thomas v. Atherton, if the same rule would api>ly if the

10 Ch. D. 185, a case ot gross negli- debt being due was barred by the

gence on the part of the managing Statute of Limitations. See Stahl'

partner of a mine working beyond schmidt v. Lett, 1 Sm. & G. 415.

the boundary,̂
C C 2
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Bk. III. Chap. 6.
wliicb, thoiioli imi)utable to the firm on the principles of

Sect. 4.
• 1 1 /• 1 1

•

agency, is in truth his act alone, and a fraud upon his co-

partners, they are entitled, as between themselves and him, to

throw the whole of the consequences upon him (e). So, if one

partner, without the authority of his co-partners, wilfully does

that which is illegal, he must indemnify them from the con-

sequences (/).

Adoption by firm When it is Said that losses incurred by the unauthorised,

chirSablTto it. c^lp^^i^ly negligent, or fraudulent conduct of one partner must

be borne by him alone, it is assumed that his conduct has not

been ratified by the firm, and that the loss has not been treated

by the partners themselves as a partnership loss. A loss which

is properl}'^ chargeable to the account of one partner only,

becomes chargeable to the firm if the partners have knowingly

allowed it to be so charged in their accounts, and have thus

taken it upon themselves. A strong instance of this is afforded

Crafig V. Ford, by the case of Cnigg v. Ford (g), already referred to on another

point. There the plaintiff and the defendant were partners ;

the defendant had engaged in adventures not authorised by the

partnership articles. The plaintiff protested against this, but

although the adventures ended in loss, and that loss Avas

charged against the firm in the partnershiii books, the

plaintiff did not at the time object, or insist that the loss

should be borne by the defendant. When, however, the part-

nership was dissolved, and its accounts were made up, the

plaintiff refused to allow the losses in question to be charged

against the firm. But the Court held that, under all the

circumstances of the case, the Master who had charged the

losses against the partnership had not done Avrong ;
and

exceptions which had been taken to his report b}' the plaintiff

were overruled.

(e) See liobertson v. Southgate, 6 as to losses arising from illegal acts,

Ha. 540. the observations of Lord Eldon on

(/) See Campbell v. Camphdl, 7 Watts x. BrQol;,'n\ Auhert \. Maze, 2

CI. & Fin. 166, ante, p. 378. Bos. & P. 371.

((/)
1 Y. & C. C. C. 285

;
but see
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389

The principles upon which, in taking partnership accounts, Bk. III. Chap. 6.

Sect. 5.

interest is allowed or disallowed, do not appear to be well ^——
settled. The state of the authorities is, in fact, not such as countrLTween

to justify the deduction from them of any general principle partners.

upon this important subject.

By the common law, in the absence of a special custom or General rule as

agreement, a loan does not bear interest (Ji) ; and, notwith-

standing man}^ dicta to the contrary, the same rule appears to

have prevailed in equity (?) . This rule is, no doubt, attributable

to the old notions on the subject of usury ;
but although the

usury laws are abolished the rale remains, and the consequence

is that interest is frequently not payable by law when in justice

it ought to be.

At the same time, by the custom of merchants interest has

long been payable in cases where by the general law it was not ;

and mercantile usage and the course of trade dealings are held

to authorise a demand for interest in cases where it would not

otherwise be payable (A;). In applying therefore the general

rule against the allowance of interest to partnership accounts,

attention must be paid not only to any express agreement
which may have been entered into on the subject, but also to

the practice of each particular firm, and to the custom of the

trade it carries on.

As a general rule partners are not entitled to interest on interest on

their respective capitals unless there is some agreement to that

effect, or unless they have themselves been in the habit of

charging such interest in their accounts (/) ;
and even where

one partner has brought in his stipulated capital and the other

capital.

{h) See Gallon v. Bragcj, 15 East,

223
; Higgins v. Sargent, 2 B. & C.

349 ;
Shaiv v. Pidon, 4 ib. 723 ;

Page v. Newman, 9 B. & C. 378
;

Gwyn V. Godhy, 4 Taunt. 34fi.

(i) See Texo v. The Earl of Winter-

ton, 1 Ves. J. 451
;
Greuze v. Hunter,

2 ib. 1 57 ; Booth v. Leycester, 1 Keen,

247, and 3 M. & Cr. 459.

(k) See Ex parte Ghifpendale, 4

De a. M. & G. 36.

(I) See CooTce v. Benbou\ 3 De G.

J. & Sm. 1
; Miller v, Graig, 6 Beav.

433, where interest was allowed,
that having at one time been in

accordance with the usage of those

who carried on the business
; and

Pirn V. Harris, Ir. Rep. 10 Eq. 442,

where the decision was based on the

terms of the contract,
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Interest on ad-

vances to the

firm.

Bk. III. Chap. 6. has iiot, the former will not be entitled to interest on the wind-
Sect. 5.

.

ing lip of the partnership if it has not been previously charged

and allowed in the accounts of the firm (m) ;
and where a per-

son is paid for his services by a share of profits, interest on

capital cannot be charged against him, unless there is some

agreement to that effect (n). Moreover, where interest on

capital is payable, the interest stops at the date of dissolution

unless otherwise agreed (o) ;
and undrawn profits are not neces-

sarily to be treated as bearing interest like the capital (p).

An advance by a partner to a firm is not treated as an in-

crease of his capital, but rather as a loan on which interest

ought to be paid ;
and by usage, interest is payable on money

bond fide advanced by one partner for partnership purposes ;

at least when the advance is made with the knowledge of the

other partners {q). The rate of interest given in such cases, is

simple interest at 5 per cent, (r), unless a different rate is

payable by the custom of the particular trade (s), or has been

charged and allowed in the books of the particular partner-

ship {t).

Inasmuch as what is fair for one partner is so for another,

and the firm when debtor is charged with interest, it seems to

follow that if one partner is indebted to the firm either in

respect of money borrowed, or in respect of balances in his

hands, he ought to be charged with interest on the amount so

owing, even though on the balance of the whole account, a

Interest on

overdi-awings
and balances

in hand.

(m) Hill V. King, 3 De G. J. &
Sm. 418.

{n) Rishton v. Grissell, 5 Eq. 326,

wliere the capital was borrowed at

interest.

(o) Barfield v. Loughborough, 8 Ch.

1
; IJ^atney v. JFells, 2 Ch. 250

;
Pil-

ling v. Pilling, 3 De G. J. & Sm. 162,

contra, on this point is practically

overruled. As to the calculation of

interest where the capital is payable

by instalments with interest, see

Ewing v. Swing, 8 App. Ca. 822.

(j)) Dinham v. Bradford, 5 Ch.

519. See, also, Rishton v. Grissell,

10 Eq. 393, as to interest on arrears

of a share of profits.

(q) See Ex parte Cliippendale, 4

De G. M. & G. 36. See, also, Omy-
chund V. Barker, Coll. on Partn. 231,

note
; Denton v. Rodie, 3 Camp. 496.

But see contra, Stevens v. Cook, 5 Jur.

N. S. 1415.

(?•)
Ex loarte Bignold, 22 Beav.

167 ; Troup's case, 29 ib. 353, See,

also, Hart v. Clarke, 6 De G. M. &

G. 254.

(s) As to compound interest in the

case of bankers, see Bate v. Robins,

32 Beav. 73
; Fergusson v. Fijffe, 8 CI.

& Fin. 121.

(t) As in Re Magdalena Steam

Nav. Co., Johns. 693, where 6 per

cent, was allowed.
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sum might be due to him (k). Except, however, where there ^^- in. Chap. fi.

has been a fraudulent retention (.r), or an improper appli

cation (y) of money of the firm, it is not the practice of the

Court to charge a partner with interest on money of the firm

in his hands (z) ;
for example, under ordinary circumstances

a partner is not charged with interest on sums drawn out by
him or advanced to him (a). In a case (h), A. and B. were Rhodes v.

partners ;
A. died, and his son and executor C. succeeded

him in partnership with B. B. afterwards retired in favour

of his own son D. At the time of B.'s retirement, a con-

siderable sum was due to him from A.'s estate in resjiect of

monies drawn out by A. This sum was treated as a debt of

the new firm of C. and D., and had not been paid off. B.

having died, his executors claimed interest from the time of

his retirement
;
but the claim was disallowed on the ground

that no agreement to pay interest had been entered into, and

the claim was opposed to the course of dealing between the

partners themselves.

Where one partner claims a benefit obtained by his co- Interest where

,. ,,.,. ,. ,. ,. . firm claims what

partner and succeeds in estabhshing his claim, the claimant is has been obtained

charged, as the price of the relief afforded, not only with the ^^ °''' P^'^""'

amount actually expended by his co-partner in obtaining the

benefit, but with interest on that amount at the rate of 51. per

cent. (c). On the other hand, if one partner has, in breach of

the good faith due to his co-partners, obtained money which he

is afterwards compelled to account for to the firm, he will be

charged with interest upon the amount at the rate of 4/. per

cent. (d).

(h) See Beecher v. Gidlburn, Mose- Turner v. BurkinsJiaio, 2 Ch. 488.

ley, 3. (a) Coohe v. Benbon\ 3 De G. J.

(x) As in Hutcheson v. Smith, 5 & Sm. 1
; Meymott v. Meymotf, 31

Ir. Eq. 117, where, however, the Beav. 445. See the case in the

partner retaining the money was next note.

also a receiver appointed by the (h) Rhodes v. Rhodes, Johns. 653,

Court. but better reported in 6 Jur. N. S.

(i/)
A.S in Evans v. Coventry, 8 De 600.

G. M, & G. 835. (e) See Hart v. Clarke, 6 De G.

{z) See Webster v. Bray, 7 Ha. M. & G. 254. See, too, Perens v.

159, where interest on balances in Johnson, 3 Sm. & G. 419.

the hands of the defendants was (d) See Fawcett v, TFhitehoiise, 1

asked for but not given. See, too, R, & M. 132.

Stevens v. Cook, 5 Jur, N. S. 1415 ;
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Bk. III. Chap. 6. Where a partnership has been dissolved by the death of one
Sect. 5.

-^

-^ .

*^

.

partner, and the surviving partner keeps the accounts in such

accoiints. a way as to render it impossible, until after the lapse of a con-

siderable time, to ascertain the balances due to himself and

his deceased partner, neither the surviving partner nor his

representatives can claim interest on the sum ultimately found

due to him or his estate (e).

(e) Boddam v. Eyley, 1 Bro. C. C. 239
;
2 ib. 2

;
and 4 Bro. P. C. 561.
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CHAPTER YII.

OF THE DIVISION OF PROFITS.

The realisation and division of profit is the ultimate object Ek. III. Chap. 7.

of every partnership ;
and the right of every partner to a share Division of

of the profits made by the firm to which he belongs, is too ^'°*'*'-

obvious to require comment. Where there is no right to share

profits, there can be no partnership, and almost all the other

rights possessed by partners may be said to be incidental to the

right in question.

The times at which the profits are to be divided, the quantum Times, &c., of

,, .p ^
•

^ i division,

to be divided at any one time, the sums, it any, which are to

be placed to the debit of the firm in favour of any particular

partner for salary, interest on capital, &c., before any profits

are to be divided, these and all similar matters are usually

made the subject of express agreement ;
but where no such

agreement has been made, and no tacit agreement relative

to them can be inferred, the principles laid down in the

preceding chapter must be applied (a). With respect to the

times of division and quantum to be divided at any given time,

it is conceived that the majority must govern the minority

where no agreement upon the subject has been come to (6) ;

for these are matters of purely internal regulation, and with

respect to such matters a dissentient minority have only one

alternative, viz., either to give way to the majority, or, if in a

position so to do, to dissolve the partnership.

(a) As to the mode of ascertaining Rail. Co., 9 Ha. 326, and Carry v.

profits where a person not a partner Londonderry, ti-c, Co., 29 Beav. 263,

is entitled to a share of them, see as to declaring dividends before

Eishton v. Grissell, 5 Eq. 326, and paying debts
;
Broiune v. Monmouth-

10 Eq. 393 ;
Geddes v. Wallace, 2 shire, <f-c., Co., 13 Beav. 32, as to

Bli. 270. paying dividends before works are

(h) See Stevens v. South Devon finished,
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Bk. III. Chap. 7.

What is divi-

sible as profit.

Cases where
dividends have
been held not

improper.

Profit is the excess of receipts over expenses (c) ; and in

winding up a partnership, nothing is properly divisible as profit

•which does not answer this description. But for the purposes

of business, and of facilitating annual divisions of profits, a

distinction is made between ordinary and extraordinary receipts

and expenses ;
and whilst all extraordinary expenses are fre-

quently defrayed out of capital, and out of money raised by

borrowing, the ordinary expenses arc defrayed out of the

returns of the business
;
and the profits divisible in any year

are ascertained by comparing the ordinar}^ receipts with the

ordinary expenses of that 3'ear. It is obvious that, unless some

such principle as this were had recourse to, there could be no

division of profits, even of the most flourishing business, whilst

any of its debts were unpaid, and any of its capital sunk.

What losses and expenses ought to be treated as ordinary, and

therefore payable out of current receipts, and what ought to be

treated as extraordinary, and pa3'able legitimately out of capital

or money borrowed, is a question on which opinions may often

honestly differ ;
and one which, when open to honest diversity

of opinion, a majority of members can lawfully determine (d).

But if the current receipts exceed the current expenses, the

writer apprehends that the difference can be divided as profit,

although the capital may be spent and not be represented by

saleable assets (e).

Under ordinary circumstances, and in the absence of any

agreement to the contrary, monies earned ought to be treated

as profits of the year in which they are received and not as

profits of the year in which they are earned (/).

(c) As to tlie payment of income-

tax, see Last v. London Ass. Corp.,

10 App. Ca. 438
;
Lawless v. Sulli-

van, 6 App. Ca. 373 : and where

business is carried on abroad, see

Colquhoioi V. BrooJcs, 19 Q. B. D.

400 ;
Erichsen v. Last, 8 Q. B. D.

414 ;
Cesena Sulphur Go. v. Nicholson,

1 Ex. D. 428 ; Sully v. A.-G., 5 H. &
N. 711.

(d) See Gregory v. Patchett, 33

Beav. 595.

(e) As to the construction of

clauses relating to payment of divi-

dends out of profits, see Davison v.

Gillies, 16 Ch. D. 347, n.
;
Dent v.

Jjondon Tramivays Co., ib. 344. As

to paying dividends out of capital,

Bloxam v. Metropolitan Bail. Co., 3

Ch. 337 ; Flitcroffs case, 21 Ch. D.

519. This subject will be more fully

discussed in the vol. on Companies.

(/) See per Turner, L. J., in Mac-

la ren V. Stainton, 3 De G. F. & J.

214. Compare Browne v. Collins, li

E^. 586.
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As will be seen liereafter, in the absence of an express Bk. in. chap. 7.

agreement to that effect, partners have no right to expel one Exclusion from

(•!• p/>'i'i / \ -KT • 1 ii share of liiofits,
01 their number nor to lorteit his share [g). JN either can tney

exclude him from the enjoj'ment of his share of profits (h). A
partner so excluded can compel his co-partners to restore him

to his rights and account to him accordingly (i).

(g) Infra, bk. iv, ch. 1, § 1. (i) lb.
;

and see infra, ch. 10,

(Ji) Griffith V. Paget, 5 Ch. D. 894 ;
under the heads Account and In-

Adley v. The TVliitstable Co., 17 Ves. junction.

315, 19 ib. 304, and 1 Mer. 107.
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CHAPTER VIIL

OF THE ACCOUNTS OF PARTNERSHIPS.

Bk. III. Chap. 8. In the present Chapter it is proposed to consider, (1), the

mode in which partnership accounts are ke23t; (2), the duty of

keeping and the right of inspecting the accounts of partner-

ships. The subject of opening settled accounts will be referred

to in a subsequent Chapter.

SECTION I.—OF THE MODE OF KEEPING PARTNERSHIP
ACCOUNTS.

Partnership
I^ ^^ usual amoug mercantile men to treat all the accounts

accounts. ^f g^ partnership as accounts of the firm, and to deal with the

accounts of individual partners as if they were simjjly debtors

or creditors of the firm. The property brought into the con-

cern is credited to the stock account of the firm, and is then

distributed through the ledger accounts ; and in these ledger

accounts the several articles and persons are made debtors to

stock for the several items passed into these accounts. Each

partner has his own separate account opened with the firm

(usually in a private ledger), and is credited with everything he

brings into it, and is debited with everything he draws out of

it. Upon a rest, the net profits are determined, and are divided

between the partners in the proper proportions, and the share

of each partner is carried to the credit of his own separate

account. The partners are creditors of the firm for all its

stock, and they are debtors to it for all its deficiencies. When

they first bring in their capital, the firm is in the private

ledger made debtor to each of them for his proportion of

capital. Whenever stock is taken, and a surplus appears, that

surplus is divided according to the shares, and is carried to the
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accounts of the respective partners. If, instead of a surplus, a ^'^-

^H'^^^^^''

^•

deficiency appears, the loss is apportioned in the same way {a).
•

Each partner being thus treated like an ordinary creditor

and debtor, in respect of what he brings in and what he draws

out, the balance standing to his credit or to his debit, as the

case may be, in the private ledger, shows how his account with

the Jirni stands. Upon payment of that balance by the firm

to him, if the balance is in his favour, or by him to the firm, if

the balance is against him, his account with the firm is closed

and settled.

Each partner's share of a profit to be divided, or of a loss to Mode of ascer-

be made good, is ascertained by a simple rule of three calcu-
sha°r°of^profit'or

lation. If the partners have agreed to share profits and losses ^°^^-

equally, the share of each, of any particular profit or any

particular loss, is ascertained by dividing the whole profit or

whole loss, as the case ma}- be, by the number of partners.

If, however, the partners share profits and losses in proportion

to their respective capitals, then as the united capitals are to

the whole profit or whole loss, so will each partner's share of

capital be to his share of such profit or loss.

In order to illustrate the principle upon which partnership Examples.

accounts are kept let it be supposed that A., B., and C. are

partners, with a caj^ital of 3,000/. subscribed by them equally ;

that they share profits and losses in proportion to their re-

spective capitals, and that A. has drawn out 5001. and B. has

advanced 100?. There are, then, three cases to be considered.

Case 1.— ]]licye there are no profits or losses.

The accounts will then stand thus (h) :
—

1. Partnernhip Account.

Dr. to stock. . . 3000 Cr. by A.'s sum witli-

to 13. for advance . 100 drawn . . . 500

by balance , . . 2600

£3100 J3100

(a) See Cory on Accounts, cd. 2, of interest. In cases 2 and 3 interest

p. 71 et seq. is supposed to be calculated,

(/j)
In this case no notice is taktn
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Bk. III. Chap. 8.

Sect. 1.

Examples.

2. A. ^s Account.

•Dr. to sum withdrawn 500 Cr. by capital

to balance . . 500

£1000

1000

£1000

Dr.

to balance

3. B.'s Account.

Cr. by capital

1100

£1100

by advance

. 1000

. 100

£1100

Dr

to balance

4. C.'s Account.

Cr. by capital

1000

1000

£1000 £1000

Dr. to balance as above

(from 1) . . 2600

5. Balance Sheet.

Cr. by balance due as

£2600

above to A, . . 500

„ B. . . 1100

C. . . 1000»

£2600

Case 2.—Where there is a projit to he divided.

The accounts will then stand as under, if the profit is

supposed to be lOOOL, and interest at 5 per cent, is charged

on all sums brought in and taken out by each partner, and on

his capital.

1. Partnership Account.

Dr. to stock . . . 3000 Cr. by A.'s sum with-

to interest on ditto for drawn with interest

one year . . 150 for one year . . 525

to B. for advance with

interestforoneyear 105

to profit . . . 1000 by balance . . 3730

£4255 £4255
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2. A.'s Account.

Cr. by capital . 1000

Bk. III. Chap. 8.

Sect. 1.

Dr. to sum withdrawn

with interest for by interest on ditto . 50 Examples,

one year . . . 525 by J share of profit . 333 6 8

to balance . . 858 6 8

£1383 6 8 £1383 6 8

Dr.

to balance

3. B.'s Account.

Cr. by capital . . 1000

by interest on ditto . 50

by advance and in-

.1-188 6 8 terest thereon . . 105

by J share of profits . 333 6 8

£1488 6 8 £1488 6 8

Dr.

to balance 1383 6 8

£1383 6 8

4. C.'s Account.

Cr. by capital . . 1000

by interest on ditto . 50

by ^ share of profits . 333 6 8

£1383 6 8

5. Balance Sheet.

Dr. to balance as above

(from 1) . . . 3730

£3730

Cr. by balance due as

above to A. . . . 858 6 8

„ B. . . 1488 6 8

C. . . . 1383 6 8

£3730

Case 3.— ]V]tere there is a loss to he made good.

Then if the loss is supposed to be 5000L, and interest is

calculated as in the last example, the accounts will stand

thus :
—

1. Partnership Account.

Dr. to stock . . 3000 Cr. hj loss . . . 5000

tointerest on ditto for by A.'s sum with-

one year . . 150 drawn witli interest

to B. for advance with for one year . . 525

interest for oneyear 105

to balance . . 2270

£5525 £5525
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Bk. III. Chap. 8. 2. A.'s Account.
Sect. 1.—— Dr. to sum withdra-vvn Cr. by capital . . 1000

Examples. ^yitij interest for by interest on ditto . 50

one y(?av . . 525

to J share of loss . 1666 13 4 by balance . .1141 13 4

£2191 13 4 £2191 13 4

3. B.'s Account.

Dr. to
|-
share of loss . 1666 13 4 Cr. by capital . . . 1000

by interest on ditto . 50

by advance with in-

terest . . . 105

by balance . .. 511 13 4

£1666 13 4 £1666 13 4

4. C.'s Account.

Dr. to i share of loss . 1666 13 4 Cr. by ca])ital . . 1000

by interest on ditto . 50

by balance . . 616 13 4

£1666 13 4 £1666 13 4

5. Balance Sheet.

Dr. to balance due as Cr. by balance as above

above from A. . . 1141 13 4 (from 1) . . 2270

B. . 511 13 4

C. . 616 13 4

£2270 £2270

Effect of each
']^]^q balances ultimately arrived at in the foregoinef accounts

partner being _

o o

his own creditor are the sums payable
—in the first two cases by the firm to the

individual partners, and in the last case to the firm by them—
in order to wind up the afl'airs of the firm. But it must not

be imagined that the balances in question are debts owing to

eacli partner by his co-partners. The balances are owing by

and to the Jirm, and each partner being included in tlie firm

is, to the extent of his share, his own debtor and his own

creditor.

In what sense a Accountants are quite right in debiting each partner in his
partner is debtor

_ .

ox
to or creditor of account witli the firm with the whole of whatever he draws out,

and in crediting him witli the whole of whatever he brings in.
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"But," as observed by Lord Cotteiibaiu,
'' tboiiob tbese terms ^^-

"J;t^^i^P-

^•

* debtor
' and '

creditoi-
'

are so used, and sufliciently explain

what is meant by the use of them, nothing can be more incon-

sistent with the known hiw of Partnership, than to consider

the situation of either party as in any degree resembling the

situation of those whose appellation has been so borrowed.

The supposed creditor has no means of obtaining payment of

his debt
;
and the supposed debtor is liable to no proceedings

ieither at law or in equity
—assuming always that no separate

isecurity has been taken or given (c). The supposed creditor's

debt is due from the firm of which he is a partner; and the

isupposed debtor owes the money to himself in common with

his partners
"

(c^-

[ The final adjustment of a partnership account frequently
Ultimate

''

_ .

 

adjustment of

gives rise to questions of some difficulty. One is, whether the accounts.

'^principles on which profits and losses have been previously

lascertained are to be adhered to, or whether they are to be

more or less departed from
;

another is, whether on a final

iadjustment of accounts anything can be regarded as profit or

loss until the capitals of the partners have been repaid or

lexhausted as the case may be. In order to solve these and

Isimilar questions regard must always be had to the terms of

•the partnership articles; but an express agreement with refer-

((•)
The remedies available by one

partner against another will be

lexamined hereafter. See, also, ante,

y. 110.

i {il) Richunhon v. The Bank of

^England, 4 M. & Cr. 171-2. Sup-

pose that a firm consists of three

partners, A., B., and C. ; that their

respective capitals are «, h, c, and

I that they share profits and losses in

{proportion to those capitals. Then

\a + h + c will be the joint capital of

!the three partners ;
and if M. repre-

sents the amount of loss or gain to

be shared, A.'s share of such loss or

M
gain will be

will be

a + b + c

a+ h + c

X a
;

B.'s share

X b
;

and C.'s

share will be
M

X c. Upona+ b+ c

precisely the same principle, if the

firm is indebted to A. in a sum a',

A. will owe himself in respect of

this debt
,

,
,

x a ; B. will owe
a+b+c '

- X b
;
and C. will owe

X c. So if B. is in.

a

a + b + c

a

A.

^-
a+ b + c

debted to the firm in a sum b'
;
B.

will owe himself in respect of this

J
f

debt —
; , ,

X 6 : he will owea+b+c '

V
A. —

,

,
,

X a : and will owe C.u+b+c '

b'

,
,

,
X c.

a+ b + c

a D
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Kiiles to be

observed.

^^^"

^s^'f^r^''

^' ^^^^^ ^^ ^^® taking of accounts may be, and frequently is, only

applicable to the case of a continuing partnership, and mny
not be intended to be observed on a final dissolution of the

firm, or even on the retirement of one of its members (e). A
similar observation applies to the mode in which the partners

themselves have been in the habit of keeping their accounts :

that which has been done for the purpose of sharing annual

profits or losses is by no means necessarily a precedent to be

followed when a partnership account has to be finally closecl(/).

Bearing these observations in mind, the following rules are

submitted as those which ought to be followed upon a final

settlement of partnership accounts, where there is nothing else

to serve as a guide.

In adjusting the accounts of partners, losses ought to be

paid, first out of assets excluding capital, next out of capital,

and lastly by having recourse to the partners individually (g) ;

and the assets of the partnershij) should be applied as follows :

1. In paj'ing the debts and liabilities of the firm to non-

partners ;

2. In paying to each partner rateably what is due from the

firm to him for advances as distinguished from capital (h) ;

3. In paying to each partner rateably what is due from the

firm to him in respect of capital ;

4. The ultimate residue, if any, will then be divisible as

profit between the partners in equal shares, unless the contrary

can be shown.

If the assets are not sufficient to pay the debts and liabilities

to non-partners, the partners must treat the difference as a loss

and make it up by contributions inter se. If the assets are

more than sufficient to pay the debts and liabilities of the

(e) See, for examples,. Laices v.

Leaves, 9 Ch. D. 98 ; London Lndia

Ruhler Co., 5 Eq. 519 ; Blisset v.

Daniel, 10 Ha. 493 ; TFade v. Jen-

kins, 2 Giff. 509
;
Wood v. Scales, 1

Ch. 369
;
and as to interest, ante,

p. 390, note (o) ; compare Re Barber,

5 Ch. 687.

(/) For example, the value of

goodwill seldom, if ever, appears in

annual accounts, see Steuart v. Glad-

stone, 10 Ch. D. 626, 659
;
Wade v.

Jenkins, 2 Giff. 509.

((/) See Binneij v. Mutrie, 12 App.

Ca. 160
; Craushay v. Collins, i

Russ. 347, and JRichardson v. Bavi

of England, 4 M. & Cr. 173.

(h) These come before costs c

winding-up, see Potter v. Jacho)

13 Ch. D. 845
; Austin v. Jacho

11 ib. 942, note.
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Ipartnership to non-partners, but are not sufficient to repay the ^^-
^l]:^^\^^-

^^

partners their respective advances, the amount of unpaid
-

advances ought, it is conceived, to be treated as a loss, to

be met like other losses. In such a case the advances ought

to be treated as a debt of the firm, but payable to one of the

partners instead of to a stranger (?). If after paying all the

debts and liabilities of the firm and the advances of the

partners, there is still a surplus, but not sufficient to pay each

partner his capital, the balances of capitals remaining unpaid

must be treated as so many losses to be met like other

losses (k).

The only case which practicallv gives rise to difficulty, is Equality of lo^s
'' 0. ^ o

^^^^ inequality

when partners have advanced, or agreed to advance, unequal of capital.

?apitals and to share profits and losses equally. If nothing

more than this is agreed, a deficiency of capital must be

treated like any other loss; and the assets remaining after

payment of all debts and advances must be distributed amongst

the partners so as to make each partner's loss of capital

equal ;
and if the assets are not sufficient, there must be such

a contribution amongst the partners, or some of them, as to

put all on an equality (l). But, if the true meaning of the

partners is that all debts shall be paid out of the assets, and

that any surplus assets remaining after pajunent of debts shall

be divided between the partners in proportion to their interests

therein or to their capitals, efi'ect must be given to such an

agreement, and those partners who agree to bring in most

caj)ital will lose most (m).

(i) See TFoocl v. Scales, 1 Ch. 369.

{k) See the next two notes.

{l) Binney v. Mutrie, 12 App. Ca.

160. See the form of order there
;

see, also, Nowcll v. Nowell, 7 Eq.
538 ; Anglesea Collier)/ Co., 2 Eq.

379, and 1 Ch. 555
;
Ex parte Maude,

6 Ch. 51. Compare Holyford Mining

Co., It. Rep. 3 Eq. 208.

(m) Wood V. Scales, 1 Ch. 369, is

an instance of such a case.

i) D 2



404 PARTNERSHIP ACCOUNTS.

SECTION II.—OF THE DUTY TO KEEP AND THE IliaHT TO

INSPECT PARTNERSHIP ACCOUNTS.

Bk. III. Chap. 8. It is one of the clearest rights of ever}- partner to have

' — accurate accounts ke^it of all money transactions relating to

propeJ°ac2its,
the business of the partnership, and to have free access to all

its books and accounts (n). So important is it to every

partnership that proper accounts shall be kept and be acces-

sible to all the partners, that whenever any written articles of

partnership are entered into, clauses are inserted for the

pm'pose of removing whatever doubts there might otherwise

be upon the subject. The usual nature and the general effect

of such clauses will be adverted to in the next chapter, and the

right to discovery in an action, will also be discussed hereafter.

In the present place it Avill be sufficient to observe, that it is

and to allow the duty of every partner to keep precise accounts and to have

them always ready for inspection (o). One partner has no

right to keep the partnership books in his own exclusive

custody, or to remove them from the place of business of the

partnership (j:>).
In the absence of an express agreement to

the contrary, every partner has a right, without the permission

of his co-partners, to inspect, examine, and make extracts

from all the books of the firm (q) ;
and no partner can deprive

his co-partners of this right by keeping the partnership ac-

counts in a private book of his own, containing other matters

with which they have no concern (r). At the same time, if a

person entitled to a share of the profits of a business expi'cssly

agrees that he will accept the balance sheets prepared by others

as correct, and will not investigate the books or accounts him

self, he will be bound by that agreement (s).

them to be

examined

(/i) See 2}er Lord Eldon in Eoicc Sim. 460
; Tmjlor v. Runddl, 1 Pli

V. Wood, 2 Jac. & W. 558-9, and in 222, and 1 Y. & C. C. C. 128. This

Goodman v. Uliitcomh, 1 ib. 593. ri,L;ht was not enibnx'able at law

(o) Roive v. Wood, 2 Jac. & "W. even in an action Ly one i)artner

558. See, too, Goodman v. Whitcomh, against another, Ward v. Apimce^ 6

1 ib. 593, and 3 V. & B. 36. Mod. 264.

(2>) See Taylor v. Davis, 3 Beav. (r) See Freeman \. Fairlie, 3 Mer.

388, note ;
Greatrex v. Greatrex, 1 De 43 ;

Toulmin v. Go2)land, 3 Y. & C.

G. & S. 692 ;
Charlton v. Pordter, 19 Ex. 655.

Ves. 148, note. (s) See Turney v. Bayley^
4 De 0.

(2) See Stv.art v. Lord Bute, 12 J. & S. 332.
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If no books of account at all are kept, or if they are so kept
^^-

^l^-
^^^.p. 8.

as to be unintelligible, or if they are destroyed or wrongfully
— •

.

'

Effect of keeping
Withheld, and an account is directed by a court, every presump- no books or

tion will be made against those to whose negligence or mis-
"j^^^^

^°^'"°

conduct the non-production of proper accounts is due (t). If

all the persons interested in the account are in jjari delicto,

I this rule cannot be applied ;
but it is the duty of continuing

or surviving partners so to keep the accounts of the firm, as

I at an}' time to show the position of the firm when a change

among its members occurred («).

(t) See Walmdeij v. Walmsley, 3 right to interest by keeping the ac-

;Jo. & Lat. 556 ; Gray v. Haigh, 20 counts improperly, see Boddavi v.

Beav. 219. Bijley, 1 Bro. C. C. 239, and 2 ib. 2
;

((f)
See Ex farte Toulmin, 1 Mer. and 4 Bro. P. C. 561, noticed ante,

598, note ;
Toulmin v. Copland, 3 Y.

j).
392.

& C. Ex. 655
;
and as to losing all
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CHAPTER IX.

OF PARTNERSHIP ARTICLES.

Bk. TIT. Cljap. 9.

Sect. 1.

Partnership
articles are not

intended to

define all tlie

riylits and
duties of

partners.

Smith V. Jej'es.

SECTION I.—GENERAL OBSERVATIONS.

The rights and obligations of partners inter se, are generailj-,

to a certain extent, regulated by special agreement, the true

meaning of which is to be ascertained by the ordinary rules of

construction (a).

In considering the effect, however, of partnership articles, the

following principles are to be borne in mind :
—

1. In the first place, partnership articles are not intended

to define, and are not construed as defining all the rights and

obligations of the partners inter se. A great deal is left to be

understood. The maxim expressum facit cessare taciturn natu-

rally applies to partnership articles as to other agreements; but

the rights and obligations of partners, so far as they are not

expressly declared, are determined b}' general principles, which

are always applicable where not clearly excluded. In the

language of Lord Langdale, in SmitJi v. Jeyes (h),

"The transactions of partners with each other cannot he considered

merely with reference to the express contract between them. The duties

and obligations arising from the relation between the parties are regulated

by the express contract between them, so far as the expre.=;s contract extends

and continues in force
;
but if the express contract, or so much of it as con-

tinues in force, does not reach to all those duties and obligations, they are

implied and enforced by the law
;
and it is often matter to be collected and

inferred from the conduct and practice of the parties, whether tliey have

held themselves, or ought or ouglit not to be held, bound bj' the particular

(a) See Chapter X. of Story on

Part. ; Collyer on Part. 137, &c.

See, also, the head Partnership in

Jarman and Bythewood's Convey-

ancing and Davidson's Convey-

ancing.

(b) 4 Beav. 50.5. See, too, Nelsmi

V. Bealhy, .30 Beav. 472, and Broicn-

incj V. Brownincj, 31 Beav. 316, as to

the non-aiiplication of the maxim

cxinessio unias est ecdusio alterius.
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provisions contained in tlieir express agreement. When it is insisted that Bk. III. Chap. 9.

the conduct of one partner entitles the other to a dissolution, we must ^^'^^- ^-

consider not merely the specific terms of the express contract, but also the

duties and obligations wJiich are implied in every partnership contract "(c).

2. The attainment of the objects which the partners have Articles to be

declared they had in view is always regarded as of the first reference to the

importance. All the provisions of the articles are to be con- °^if^^
°* t''<^

' •
Ijartners.

strued so as to advance and not to defeat those objects; and

however general the language of partnership articles may be,

they will be construed with reference to the end designed, and,

if necessary, receive a restrictive interpretation accordingly (r^.

This rule is of especial importance in considering the limits of

general powers conferred on committees, directors, and others.

For example, in Chappie v. Cadell (e) the proprietors of a Chappie v.

newspaper entrusted the management of the paper to a com-

mittee of five, and gave them power to call general meetings,

and agreed that the resolutions of the majority present at such

meetings should be binding on all the proprietors. A meeting

was convened, and the majority present resolved that the paper

and the shares of all the proprietors in it should be sold by

auction. But it was held that the majority had no power to

sell the shares of a dissentient and protesting minorit}'.

Other illustrations of the same principle will be found in

Bk. III., c. 2, § 3, which treats of the powers of majorities.

Conformably Avith the same rule,

3. Any provision, however worded, will, if possible, be con- Articles to be

strued so as to defeat any attempt b}' one partner to avail as to defeat

himself of it for the purpose of defrauding his co-partner,
^^'^"^' '

Thus it is very common for partners to agree that half-^'earl}'

accounts shall be made out and signed, and not be afterwards

disputed ; but, notwithstanding such a clause, if one partner

knowingly makes out a false account, and his co-partners sign

it upon the faith that it is correct, they will not be bound by

it (/). Again, it is by no means unusual for partners to agree

that yearly accounts shall be taken, and that, in the case of the

death of a partner, his representatives shall be paid his share

(c) See, too, Blisset v. Daniel, 10 (e) Jac. 537.

Ha. 522. (/) See O'ulahr v. Lavender, 6

{d) See Coll. on Part. 137. Sim. 239.
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and tlie taking
of unfair

advantajres.

Bk. III. Chap. 9. as appearing in the last account, with interest instead of sub-
Sect. 1.

- sequent profits ;
but if the partners do not for several years

make out any accounts, and then one of them dies, the survivors

are not entitled to act on the letter of the agreement, and pay

only the amount which in the last account was carried to the

credit of the deceased, with interest on such amount (g).

4. Ever}' power conferred by the articles on an}' individual

partner, or on any number of partners, is deemed to be con-

ferred with a view to the benefit of the whole concern
;
and an

abuse of such power, by an exercise of it, warranted perhaps by

the words conferring it, but not by the truth and honour of the

articles, will not be countenanced. Thus, in a case which

has been already frequcntl}' referred to (/;), a power to expel

any partner was vested in the holders of two-thirds of the

shares in the firm
;
but it was held that, although this power

was so framed that it might be exercised without any reason

being assigned, it could not be put in force for the unfair

purpose of obtaining the share of the expelled partner at less

than its value.

Provisions may 5. Any article, however express, is capable of being aban-
be Wiiivcd. bv
tacit agreement,

doned by the consent of all the partners ; and this consent may
be evidenced, not only by express words, but by conduct (t).

The maxim modus et conventio vhicunt legem is especially

applicable to cases of this description. In the language of

Lord Eldon,

" In ordinary partnerships nothing is more clear than this, that, although

partners enter into a written agreement, stating the terms upon which the

joint concern is to be carried on, yet if there be a long course of dealing, or

a course of dealing not long, but still so long as to demonstrate that they
have all agreed to change the terms of the original written agreement, they

may be held to have changed those terms by conduct. For instance, if in

a common partnership the parties agree that no one of them shall draw or

accept bills of exchange in his own name, without the concurrence of all

the others, yet, if they afterwards slide into a habit of j^ermitting one of

them to draw or accept bills without the concurrence of the others, this

(f/) Peitiit v. Jane^on, 6 Madil.

146.

(/(,)
BUsset V. LhinirJ, 10 Ha. 493.

See, also, Wood v. JJ'oofl, L. E, 9 Ex.

190,

(i) This rule appears to be of

comparatively modern date
; it was

not acted on in Snnlli v. The Dulu

of Chandos, Bain. 419,
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Court will hold that they have varied the terms of the original agreement Bk. III. Cliap- ^•

in that respect
"

(A).
Sect. 1.

This principle was acted on by Lord Eldon in a case where Examples,

the partners had agreed that annual accounts should be taken,

and that in case of the death of a partner, his representatives

should be paid an allowance instead of profits ;
for it appeared

that for some j^ears no accounts had been taken, and that the

partners had engaged in transactions of such a nature, that it

would have been unfair to have applied the original agree-

ment (/). So a practice treating losses as bad when discovered

so to be, was held to apply as between the executors of a

deceased partner and the surviving partners, although the

effect was to give the executors much more than they would

otherwise have been entitled to {m). So, where articles con-

tained a stipulation that the partners should contribute to

losses and share profits in a certain proportion, and it appeared

that a person who managed the affairs of the firm had always

received a share of the profits, but had never been called upon
to contribute to losses, it was held, that assuming him to be a

partner in the proper sense of the term, and to have been

originally bound by the articles to contribute to losses, the

articles, so far as they obliged him so to contribute, had been

varied bj' the conduct of the parties, and were no longer

binding on him {n).

If it is proposed to make an alteration in the articles b}' an Varying articles,

agreement which shall be binding on all parties, notice of the

proposed change and of the time and place at which it is to be

taken into consideration, ought to be given to all the partners (o).

For, even if the change is one which it is competent for a

majority to make against the assent of the minority, all are

(k) Const V. Harris, T. & E. 523. Madd. 146 ; Simmons v. Leonard, 3

See, also, Coventry v. Barclay, 33 Ha. 581. Compare Laioes v. Lawes,

Beav. 1, and on app. 3 De G. J. & 9 Ch. D. 98, where the day for

Sm. 320 ; Pilling v. Pilling, 3 De making up the accounts had been

G. J. & Sm. 162
; England v. Curl- altered.

ing, 8 Beav. 133 and 137 ;
Somes v. (m) Ux parte Barber, 5 Ch, 687.

Currie, 1 K. & J. 605, and the cases (?i) Geddes v. IVallace, 2 Bli. 270.

in the next three notes. (o) See Const v. Harris, T. & E,

(/) See Jackson v. Sedgvick, 1 524,

Swanst, 460 ; Pettyt v. Janeson, 6
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Bk. III. Chap. 9. entitled to be heard upon the subject; and unless all have an

'

opportunity of ojiposing the change, those who object to it will

not be bound by the others (j)).

Reverting to It seems that a person who comes into a firm through another

original ru es.
^j^^ j^^^ acquiesced in a variation of the terms of the partner-

ship articles, is bound by that acquiescence, and cannot revert

to the original articles (q) ; and this principle has been applied

to companies (r).

Original articles 6. The last general rule which it is necessary to notice is

nership°con-

"

^^^^^
*

^^ ^ partnership, originally entered into for a definite time,

tinued under jg continued after the expiration of that time, without any new

agreement, the articles under which the partnership was first

carried on continue, so far as the}" are applicable to a partner-

ship at will, to regulate the rights and obligations of the

King V. Chuck, partners intei' se (s). Thus, in King v. Chuck (t), three partners,

A., B., C, agreed that if either of them should die, his capital,

as appearing by the last account, should be paid to his repre-

sentatives by the surviving partners, on whom the trade was

then to devolve. A. died, and this agreement was acted on,

and B. and C. continued in partnership without coming to any

fresh agreement. Then B. died, and it was held that B. and

C. had in fact continued in partnership on the old terms, and

that B.'s executors were therefore to be paid the amount

appearing to be his capital in the last account come to between

him and C.

Provisions appii- Even where a partnership is entered into for a term of 3'ears,
cable durin" the i ,1 ,• i • j r j. ^

•
i

• xi j.

term of partner-
^^^ "^^ articles provide lor events happening during the term,

^^"P- or during the partnership, the above rule has been still applied.

Thus, where two persons agreed to become partners for four-

teen years, and stipulated that if either died during tins co-

partnership term, his share should be taken by the other at a

certain sum, and the fourteen 3'ears expired, and the two

persons continued in partnership together without coming to

(jj) lb. 525
; see, also, ib. 518. Co., 11 App. Ca. 298, where a new

{q) See Const v. Harris, T. & E. agreement was contemplated, but

524. not concluded
; Craivshay v. Collins,

(?•) Ffooh V. South-TFestern Rail. 15 Ves. 228
; Feaiherstonhaugh v.

Go.,\^m.SiG.lA2; Pcchv.Ciirncij, Fenwid-, 17 Ves. 307; Booth v.

13 Eq. 79. ParJces, 1 Molloy, 465.

(s) See Neilson v. Mossend Iron (t) 17 Beav. 325.
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any fresh agreement, and then one of them died : it was hekl ^^- III- ^^^]?- 9-

that the above stiiJulation was binding, and that the share of

the deceased belonged to the sm'vivor upon payment of the

smn mentioned (u). The expression,
" the partnership term,"

was held equivalent to the time during which the partners con-

tinue in partnership without coming to any fresh agreement.

But the authorities on this head are not uniform {x). In

their present state it is doubtful whether a clause giving a

right of pre-emption is one of those which is operative after

the termination of the partnership originally contemplated,

unless the articles are clear upon the subject {y). A right of

expulsion has been held not to apply to a jjartnership continued

after the expiration of the time for which it was originally

entered into (z). But an arbitration clause has been held to

apply (a).

SECTION II.—ON THE USUAL CLAUSES IN ARTICLES OF PARTNERSHIP.

Having now alluded to the more important general rules Usual clauses

which require to be borne in mind in considering the effect of articles.

special agreements between partners, it is proposed to notice

shortly the provisions usually met with in partnership articles,

and the interpretation which has been put upon them by the

courts.

In framing articles of partnership, it should always be re-

membered, that they are intended for the guidance of persons

who are not lawyers ;
and that it is therefore unwise to insert

only such provisions as are necessary to exclude the a^Dplica-

tion of rules which apply where nothing to the contrar3^is said.

The articles should be so drawn as to be a code of directions,

(u) Essex V. Essex, 20 Beav. 442
;

is very shortly reported on tins

Cox v. TVilloughby, 13 Ch. D. 863. point.

(a;) Compare the two List cases (z) Clark v. Leach, 32 Beav. 14,

with Yates v. Finn, 13 Ch. D. 839, and 1 De G. J. & Sm. 409. See

and C'oo/i;so?i v. Coo/fsoji, 8 Sim. 529. Neilson v. Mossend Iron Co., 11

(?/) See the two last notes. Yates App. Ca. 298.

V. Finn was not referred to in Wil- (<') Gillett v. Thornton, 19 Eq. 599.

loucjhhij V. Cox, but the former case
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Bk. III. Chap. 9.

Sect. 2.

1. Nature and

place of busi-

ness.

Place of busi-

ness.

2. Commence-
ment of the

partnership.

Retrospective
and prospective

partnership.

to which the partners may refer as a guide in all their trans-

actions, and upon Avhich they may settle among themselves

differences which may arise, without having recourse to Courts

of Justice.

1. T1ie nature of the business, should always be stated.

Upon it depends the extent to which each partner is to be

regarded as the implied agent of the firm in his dealings

with strangers ;
and ui^on it also in a great measure depends

the power of a majority of partners to act in opposition to the

wishes of the minority (h).

The inlace of business, should also be stated ; and if the

place is held on lease which will expire during the partnership,

provision should be made for the renewal of the lease, or for

the acquisition of another place of business. Otherwise the

business may come to a premature end (r).

2. lite time of the commencement of a partnership.
—Prima

facie, articles of partnership, like other instruments, take effect

from their date ; and if tlie^^ are executed on the day of their

date, and contain no expression indicating when the partner-

ship is to begin, it must be taken to commence on the day of

the date of the articles, and parol evidence to show that this

was not intended is not admissible (d).

It occasionally happens that it is expressly declared by the

partnership articles that the partnership is to date from a

specified time, either prior or subsequent to the day on which

the articles are executed. The effects of such a declaration,

as between the parties to the articles, and as between them on

the one hand, and third persons on the other, are by no means

the same. As between the j^arties themselves the time speci-

fied is that from Avhich the accounts of profits and losses are

to date ;
but as between those parties and third persons the

time in question is of little if any importance ; for an agree-

ment that a partnership shall date from a time past does not

(6) See ante, p. 313, ct seq.

(c) See Clements v. Norru, 8 Cli.

D. 129, where the business was to be

carried on at a particular place, or

such other place as the partners might

agree upon, and they disagreed.

{(1) IVilliams v. Jones, 5 B, & C.

108. If the articles are not dated,

parol evidence is admissible to show
that they were not to take effect

from the time of their execution.

See Davis v. Jones, 17 C. B. Q2lj.
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enure to the benefit of creditors (c) : and an agreement that it Bk, III. Chap. 9.

. . ... Sect. 2.

shall date from a time future does not prejudice them, if, in

fact, the parties act as partners before such time arrives (/).

It occasionally happens that an agreement for a partnership Formal contract

is drawn up and signed, but a more formal instrument is in-

tended to be executed. If in a case of this sort the execution

of the formal instrument is dela3^ed, the commencement of the

partnership is not necessarily delayed also. Whether it is or

is not must depend on the terms of the preliminary agreement ;

for by that agreement the parties are bound, and its terms will

regulate their rights and obligations infer se, so long as the

more formal instrument is unexecuted (g).

3. TIte name or style of the firm, should be expressed; and 3. The style of

it should be declared that no partner shall enter into an en-

gagement on behalf of the firm except in its name. Such an

agreement is capable of being enforced (/«) ;
and it may be

of use in determining, as between the partners, whether a

given transaction is to be regarded as a partnership transaction

or not.

4. The duration of the ijartnership.
—If the time for which 4. The duratiuu

the partnership is to endure is not limited to a definite period, gi,;,,!^

^
'^'

either exj^ressly or by necessary implication, the partnership

may be dissolved at the will of any partner {i). But it must

not be forgotten that a partnership entered into for a definite

time is dissolved b}^ the death or bankruptcy of any one of

its members before that time has expired (A), and that it is

therefore necessary to provide for these events in order to give

effect to the agreement as to time.

A partnership entered into for a certain time, and continued

after that time has expired, is a partnership at will {I).

5. The premiii))i.
—The points to be attended to with refer- 5. Theiiremium.

ence to this, are, 1, when, to whom, and how it is to be paid ;

and, 2, whether the whole or any part of it is to be returned in

(e) Vere v. Ashhy, 10 B. & C. 288. (i) Infra, book iv. ch. 1, § 1.

(/) Battlcy v. Lewis, 1 Man. & (/o) Ibid.

Gr. 155. (/) Featherstonhaugh v. Fenwick,

in) See England v. Curling, 8 17 Ves. 307 ;
Neilson v. Mossend

Beav. 133. Iron Co., 11 App. Ca. 298, and infra,

(/;) See Marshall v. Caiman, 2 J. book iv. ch. 1, § 1.

& W. 268.
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Bk. m. Chap. 9. any and what events. The law relating to this subject has
^ect. — been already noticed (m).

6. Tliec^tal 5. The cnpital and property qt the nrm.—The articles should

tiie firm. always carefully speciiy what is and what is not to be considered

partnership property ; particularly where one partner is, or

is io be, solely entitled to what is to be used for the common

purposes of all. If one partner is entitled to land which is to

become partnership property, it is usual (in order to prevent a

sale to a person for value without notice), to have that land

conveyed or assigned to trustees for the firm ; but, as between

the partners themselves, all that is requisite is to declare in

the articles that the land shall form part of the assets of the

firm. It is also prudent to declare that, as between the real

and personal representatives of any deceased partner, his share

shall be deemed personal estate. It should be declared that

apprentice fees and other casual payments belong to the firm,

and form part of its profits.

If the firm is to spend money on the separate property of

one of the partners, the right of the firm to a lien for its

outlay should be expressly stipulated for or expressly ex-

cluded (n).

A kind of property which is difficult to deal with, and which

should always be made the subject of an express agreement, is

the benefit accruing from an office or appointment obtained

by one of the partners. For example, in the case of a firm of

solicitors, one of them may be a clerk to some turnpike trust,

or to a poor law board, or he may bold some other appoint-

ment yielding a salary. Care should always be taken to

specifv whether the salary is to belong solely to the partner

holding the appointment, or whether it is to form part of the

partnership assets (o> ; and if the latter, provision should be

made for the payment of a sum by the partner holding the

appointment in the event of the dissolution of the firm, whilst

the appointment continues. If the profits of the office are

^ . , _^ ... ;. :-, €t siq. where profits ansmg from appoint'

(h) Anii, pp. 330 and 384. ments of this sort were held to

(o) See Collins x. Jadson^ 31 bekng to the partnership, although

Beav. &45, noticed anit, p. 331, prima facie ihej do not
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partnership assets, and the firm is dissolved whilst the office ^^- 1^^- <^^P- 9-
^ ^

Sect. 2.

is held by one of its members, the Court, in winding up the

partnership, will leave him in the enjoyment of the office, but

charge him with its value in his account with the firm (p).

"W'hen a partnership is formed for working some secret and Trade secrets,

unpatented invention, the articles should specify to whom ex-
^^ ^

'

clusively the right of working such invention shall belong in

the event of dissolution. For if there be no. agreement on the

subject, all the parties will have a riglit to work it, in oppo-

sition to each other, there being no ground upon which any of

them can be prevented from so doing. If, however, it can be

proved by the inventor that his secret was to be kept fi'om his

co-partner.s, or that they, if they discovered it, were not to

make use of then- discoverv, thev will not be allowed to violate

the agreement into which they have entered, or the trust re-

posed in them ; and the circumstance that the invention has

not been patented will not be material (q).

Good-will is a kind of property which ought also to be ex- Good--srill.

pressly provided for
;
but this is most conveniently done in

connection with the dissolution clauses (r).

The proportions in which the capital is to be contributed Contributions

by the partners, and the proportions in which they are to be

entitled to it when contributed, ought also to be carefully

expressed. It by no means follows that the pai'tners are to

be entitled to the assets in the proportions in which they

contribute to the capital. Indeed, if no express declaration

upon the subject is made, the inimd facie inference is, that all

the partners are entitled to share the assets (minus the capital)

equally, although they may have contributed to the capital

unequally (s).

The ca]3ital should be expressed to be so much money ; and Capital should

if one of the partners is to contribute lands or goods instead

of money, such lands or goods should have a value set upon

them, and their value in money should be considered as his

contribution. If this be not done, the ai-ticles and accounts

{p) See Smith v. Mules, 9 Ha. (r) See as to this, infra.

odQ
) Amhlerv. Bolton,\A'Efi. A21. (s) Ante, pp. 348, ef seq., and

{q) SeeMorlsony. Moat, 9 Ha. 241. 402-3.
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Bk. Ill, Chap. 9, aii([ ii^q proportions in which profits and losses are to be
Sect. 2.

_ ^

-^

shared will be less perspicuous and free from doubt than will

otherwise be the case
;
and the partner who contributes land

will generally be inclined to look upon such land as his, and

not as part of the common stock.

Rules as to When the articles provide that each partner shall brini^ in
conditions

, . _

*

,

precedent. SO mucli capital, or do some other specified thing, the question

sometimes arises how far the fulfilment by each of his obliga-

tions is a condition precedent to his right to call for fulfilment

by the others of their obligations. The rules laid down in the

well-known iiote to Pordage v. Cole (t), must be applied to all

such cases. These rules are as follows :
—

"1. If a clay be appointed for payment of money, or part of it, or for

doing any other act, and the day is to happen, or )nitij happen, before tlie

thing which is the consideration of the money or other act is to be per-

formed, an action maybe brouglit for the money or for not doing such other

act 6e/bre performance ;
for it appears that the party relied upon his remedij,

and did not intend to make the ijerformance a condition precedent ;
and so

it is where no time is fixed for performance of that which is the considera-

tion of the money or other act.

"
2. When a day is appointed for the payment of money, &c., and the

day is to happen after the thing which is the consideration of the money,

&c., is to be performed, no action can be maintained for the money, &c.,

before performance.
"

3. Where a covenant goes only to part of the consideration on both

sides, and a breach of such covenant may be paid for in damages, it is an

independent covenant, and an action maybe maintained for a breach of the

covenant on the part of the defendant, without averring performance in the

declaration.

"4. But where the mutual covenants go to the icliole consideration on

both sides, they are mutual conditions, and the performance must be

averred.
"

5. Where two acts are to be done at tlie same time, as where A. covenants

to convey an estate to B. on such a day, and in consideration thereof B.

covenants to pay a sum of money on the same day, neither can maintain

an action without showing performance of, or an offer to perform, his part,

though it is not certain which of them is obliged to do the first act
;
and

this particularly applies to all cases of sale."

Stavcrs r. In conformity with these rules, it was held, in Stavcrs v.

Cuiiing (u), that the plaintiff who had covenanted to proceed

on a whaling voyage, and to obey the instructions of the

(/) 1 Wms. Saund. 320, «. (») 3 Bing. X. C. 355.
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defendants, but who had not obeyed them, coukl nevertheless ^^- ^^I- ^'''"^P- ^
•' '

Sect. 2.

mamtam an action against them for the share of the profits

which they had covenanted to pay him, although they had

only covenanted to pay him on the performance by him of his

covenants.

So in Kemhlc v. JMilh (,r), where two persons had agreed to Kemble r.

become partners, and one of them was to bring in 2000L, and

do certain things, and the other was to bring in 5000L, it

was held that an action lay for non-payment of the 5000/.,

although the plaintiff did not state that he had brought in

his 2000L, or had done any other of the acts which he had

agreed to do.

Ca]Dital is sometimes agreed to be brought in in the shape of Bringing iu so

good debts. Where, on the formation of a partnership, it was debts.

agreed that one of the partners should bring in 40,000/. of

good debts, and that sum was owing to him by persons who

continued customers of the firm after its formation, and be-

came indebted to it, and who in time paid it 40,000/. and more,

it was held that this sum had been brought in as agreed. For

nothing having been said as to the accounts on which the

payments were made, and each customer's account having

been kept in such a way as to form one single continuous

account, the 40,000/. was treated as having been paid in dis-

charge of the earliest items in their respective accounts ; or,

in other words, in discharge of the debts owing to the partner

who undertook to bring in that amount of good debts, and

not in discharge of the subsequent debts contracted with the

firm {ij).

In Cooke v. Benhow, a father, who was in business, took his Cooke v.

sons into partnership, and agreed to bring into the business

all the capital, plant, and stock in trade then and usually

employed by him in the business. In estimating the capital,

the book debts due to the father were valued at twenty per

cent, below their nominal amount, but they, in fact, realized

more
;
and it was held that the surplus constituted part of

(.'•)
KemhU v. Mills, 9 Dowl. 446. {y) Tonlmin v. Copland, 2 CI. &

Compare Mareden v. Moore, 4 H. & Fin. 681
;

S. C, 3 Y. & C. Ex. 636.

N. 500.

E E
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Bk. III. Chap. 9.

Sect. 2.

Guarantee

against debts.

7. Intei'cst,

allowances, &c.

Monies to be

drawn out.

Expenses to be

charged to the

firm.

8. Conduct and

jjowers of

partners.

the father's capital, and not part of the profits of the part-

nership (z).

When a person is about to enter a firm, he sometimes re-

quires a guarantee that its debts do not exceed a certain sum.

If such a guarantee is given, and it turns out that the debts of

the firm exceeded the sum mentioned at the time in question,

the guarantor is liable to an action
;
and the amount of damages

which the plaintiff is entitled to recover is the loss he has

sustained in consequence of the excess of debts above the sum

mentioned
;
but not the loss he may have suffered b}^ having

ioined the firm {a).

7. Interest, alloicanves, cOc.— The allowance of interest on

capital and on advances should be made the subject of special

agreement. The interest should be made payable before the

profits to be divided are ascertained, and the interest on

advances should be made payable before interest on capital {h).

Most articles of partnership contain a clause authorising

each partner to draw out of the partnership funds a certain

sum per month for his own private purposes. Such a clause

should provide for the repayment with interest of whatever

may be drawn out in excess of the sum mentioned.

The articles should also specify what expenses are to be

borne by the firm
;
and particular notice should be taken of

allowances of an unusual kind, but which the partners may
intend shall be made, e. g., an allowance for treating cus-

tomers, for management, for rent, maintenance of servants,

&c., &c. (c).

8. Conduct and ijoieers of the iKivtners.
—It is the practice to

insert in partnership articles an express covenant by each

partner to be true and just in all his dealings with the others.

This, however, is always implied ;
and the clause in question

is of little use in a legal point of view, although it may serve

to remind the partners of their mutual obligations to good

faith.

The efiect of the clause in creating a specialty debt is very

(s) Gwke V. Benhov\ 3 De G. J. & (/') See, as to interest, when there

Sm. 1. is no agreement to allow it, ante,

(a.)
lI'LilLer V. BruvAkurd, 8 Ex. p. 389.

B89. (<0 Ante, p. 383.
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limited. In Powdrell v. Jones (d) two i)artners covenanted that Bk. in. chap. 9.

they respectively would be true and just to each other m all their

contracts, reckonings, receipts, payments, and dealings ;
and

each bound himself to the other in the penal sum of 5000/. for

the due performance of the covenants in the articles. One of

the partners became greatly indebted to the firm in respect

of receipts by him on its account. It was contended that the

debt was a specialty debt by reason of the covenant above

referred to
;
but it was held that the debt was only a specialty

debt to the extent of 5000/., the amount of the penalty in

which each partner was bound to the other, and that the

residue of the debt was a simple contract debt only.

it is useful to state who is to have the power of hiring and Hiring ser-

vants, &c.

dismissnig servants [e).

The time and attention which the partners are to give to the Amount of

.„ attention to

affairs of the firm should be expressly mentioned
; especially if be given to

one of them is to be at liberty to give less of his time and
g^.^"''

°

attention than the others. Inattention to business by reason

of illness is, however, no breach of an agreement to attend

toit(/).

It is usual to insert in partnership articles a clause prohibit- Stipulations that

. one partner shall

ing any partner from doing certain things witliout previously not do certain

obtaining the consent of the others; e.g., becoming surety, ^j^g^^^^^^gj^^^'^p"

releasing debts, speculating in the funds, drawing, accepting,
^^^ others.

or indorsing bills, otherwise than in the usual course of

business, &c., &c.

An agreement not to carry on any other business is binding Agreement not

., to carry on any
and can be enforced ; but a breach of it does not necessarily other business.

involve a liability to account to the firm for the profits derived

from the business carried on in violation of the agreement (g).

If the number of partners exceeds two, the majority should Jiajority.

be expressly entrusted with the power of deciding what

shall be done as regards any matter in dispute between the

partners, and relating to the business of the partnership, as

('/) Powdrell v. Jones, 2 Sm. & G. 269.

205. (;/)
Dean v. Macdowell, 8 Cli. D.

(e) See ante, p. 313. 345, and see ante, book iii. cli. 2,

(/) Boast v. Firth, L. K. 4 C\ P. § 2.

1
J Robinson v. Davison, L. R. 6 Ex.

E E 2
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Bk. III. Chap. 9. defined by the articles (h). It is difticult to lay down a general

rule for the determination of what is to be done if the partners

are equally divided. Articles of partnership, as usually drawn,

are silent upon this question ;
but if it were declared that in

such a case matters should be left in statu quo, probably some

little assistance would be given to the preservation of peace

and good will.

9. Custody of 9. Partnership hooks.—In order to prevent an}" disputes as
the partnership . . . . . ,

books. to the custody of the partnership books, it is advisable to

declare that the}' shall be kept at the office of the partnership,

and that each partner shall have free access to them. A
Court will restrain the removal or detention of the partnership

books contrary to an express agreement entered into by the

partners (i); and even in the absence of any special agreement,

the Court would probably interfere, for it is an implied obliga-

tion on the part of every partner not to exclude his co-partners

from access to the books of the firm (A).

10. Accounts to 10. Accouuts.—The object of taking partnership accounts

taken. is two-fold, viz., 1. To show how the firm stands as regards

strangers ;
and 2. To show how each partner stands towards

the firm. The accounts, therefore, which the articles should

require to be taken, should be such as will accomplish this

two-fold object. The articles should consequently provide,

not only for the keeping of proper books of account, and for

the due entry therein of all receipts and payments, but also

for the making up 3'early of a general account, showing the

then assets and liabilities of the firm, and what is due to each

partner in respect of his capital and share of profits, or what

is due from him to the firm, as the case may be.

Accounts agreed In order, moreover, to prevent accounts which have been

opened.
once fairly taken and settled from being afterwards disputed,

the articles usually declare that an account when signed shall

be treated as conclusive
;

or not bo opened except for some

(h) See as to the powers of a De G. & Sm. 692.

majority, ante, p. 313, et seq., and (A) In Greatrex v. Greatrex, 1 De
Falkland v. Chcneij, 5 Bro. P. C 47G, G. & Sm. 602, it dous not appear
which turned on the wording of tlic wliuther any express agreement as

articles. to the custody of Ih.e boohs had

(?) See Tnijlor v. Davis, 3 Leav. been entei'ed into or not.

388, note
;

Greatrex v. Greatrex, 1
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manifest error discovered within a given time. A provision to ^^- m- Chap. 9.^ ^
. Sect. 2.

this effect is extremely useful, and should never be omitted (I) ;

but however stringently it msij be drawn, no account will be

binding" on any partner who may have been induced to sign it

by false and fraudulent representations, or in ignorance of

material circumstances dishonourably concealed from him b}'

his co-partners (m). Where, however, all parties act bond fide

such clauses are operative ;
but the usual provision as to

manifest errors applies only to errors in figures and obvious

blunders, not to errors in judgment, e.fi., in treating as

good, debts which ultimatel}^ turn out to be bad, or in

omitting losses not known to have occurred (»). All errors

are manifest when discovered ;
but such clauses as those here

alluded to are intended to be confined to oversights and

blunders, so obvious as to admit of no difference of opinion.

Moreover, an account ma}' be conclusive for one purpose. Accounts con-

although not for another, e.g., for the purpose of calculating .poggj^y^^Q^,

the profits to be divided so long as the firm is unchanged, but ^°'' '^"Qther.

not for calculating the total amount to be paid to a partner on

his expulsion from the firm (o).

So, from the fact that nothing is reckoned for good-will in

taking annual accounts with a view to a division of profits, it

does not follow that the good-will is not to be reckoned on a

dissolution of the partnership b}' the death or retirement of a

partner {p). Nor does it follow that because profits and losses

are annually divided equally, the losses on a final winding up
are to be divided equally, without reference to the capitals of

the partners {q).

A most important and instructive case on this subject is Coventry^.

Coventry v. Barclay (?)• There it was provided that accounts
^^°'"'^'

{I) See tlie obs. of V.-C. Bacon in \. Daniel, 10 Ha. 493. Compare
London Financial Ass. v. Kelh, 2G Coventry v. Barclay, infra.

Cli. D. 151. {p) Wade v. .Jcnhins, 2 Giff. 509.

{in) See Oldaker v. Lavender, 6 Compare Steuart v. Gladstone, 10

Sim. 239 ; Blisset v. Daniel, 10 Ha. Ch. D. 626.

493. (q) Binnc.y v. Muirie, 12 App. Ca.

(?i) See Ex 'parte Barher, 5 Ch. 160
;
Wood v. Scoles, 1 Ch. 369.

687
; Laing v. Campbell, 36 Beav. (r) 33 Beav. 1, and on appeal, 3

3, where, however, there were no De G. J. & Sm. 320. See, also, Eji

articles. parte Barher, 5 Ch, 687,

(0) Ante, pp. 401, 402 ;
Blisset



422 PARTNERSHIP ARTICLES.

Accounts not

signed.

Bk. III. Chap. 9. should be taken and signed yearly, and not be afterwards dis-
sect. 2. „

puted, and that on the death of a partner the survivors shouhl

be at liberty to take his share at its value, according to the

last annual account preceding his death. The partners were

accustomed in their annual accounts to put a nominal value on

their plant and stock in trade, and to carry over a portion of

their profits to a separate account, in order to form a reserve

fund to answer unforeseen losses. Shortly before the death of

one of the partners, the others bond fide made up an annual

account in the usual way, and sent him a copy of it, which

he never signed, but never in any way disapproved. It was

held (both by Lord Eomilly and Lord Westbury) that the

executors of the deceased partner were bound by the nominal

valuation of the stock, &c., but (by Lord Westbuiy, reversing

the decision below) that they were entitled to a share of the

surplus of the reserve fund after paying the losses, &c., to

meet which it was created.

The accounts having, in this case, been taken hond fide and

in the usual way, and no errors being suggested, the absence

of the deceased partner's signature was treated as of no import-

ance, for he could not properly have refused to sign them (s).

11. Retiring.
—Li the absence of a special provision enabling

a partner to retire, there is no method b}' which he can do so

without a general dissolution and winding up of the firm
;

unless, of course, some agreement can be made between all the

partners at the time of retirement. Moreover, as will be seen

hereafter {t), a partnership which has been entered into for a

definite time, cannot be dissolved at the will of any member.

It is obviously, therefore, in many cases necessary to insert in

the articles a special clause enabling a partner to retire, and

defining the terms on which, as between himself and co-part-

ners, he is to be at liberty so to do (/()•

If it is provided that a partner ma_y sell his share, and no

restrictions are mentioned, he may sell to any one he likes,

even to a pauper ;
and on giving his co-partners notice of his

withdrawal from the firm, he will cease to be a member thereof

as between himself and them
;
even although the purchaser

(s) The same tiling occurred in (») As to the interest in the good-

Ex parte Barber, 5 Ch. 687. will where nothing is said about it,

(i) Book iv. ch. 1, § 1. see infra.

11. Eetiring
fiom the firm.

Power to sell

share.
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from him does not come forward and take his phice as a partner
'^^-

^^'P^^^'
^'

in the firm (.r).

It is sometimes declared that a partner who is desirous of po-part»ers
to

nave refusal of

retiring sliall offer his share to his co-partners before selhng it share.

to any one else.

In a recent Scotch case a clause of this kind was held not to Cassels v.

preclude one of the continuing partners from buying for himself

the share of the outgoing partner (y).

In Homfrai/ v. Fotherqill (^), the articles provided that the Horafray v.

. Fothergill.
offer should be made first to the other partners collectively ;

and if they should decline, then to those desirous of collec-

tivel}' purchasing ;
and if none such, then to the partners in-

dividually. It was held that an ofler by one partner to all the

others was equivalent to an offer to all of them, and also to

such of them as might be desirous of buying, and that one of

them having declined to buy, the others were at liberty to do

so, although no fresh offer to sell to them had been made, and

the retiring partner refused to make such offer.

In Glassington v. TJitraites (a), the articles provided that no How notice may

share should be disposed of by anv partner until one month "

, , Glassington r.

after notice in writing under his hand had been given to the Thwaitps.

other proprietors at a monthly meeting. A partner desirous

of selling his share, Avrote a notice to that effect in a book

which was produced at monthly meetings, and which all the

partners had at all times power to inspect. It was held that

the notice so given was sufficient, even although the book was

not seen by all the partners. As a general rule, however,

notice should be given to each partner individual^ (b).

Where two persons became partners, and agreed that in the Sale if offer is

clcclinGcl
case of the death of either, the other should buy his share, or ^ .

'

' •' Featlierston-

if he declined so to do, then that the share of the deceased haugh v. Turner.

sliould be sold to any person who might choose to buy it, one

of the partners died, and the survivor declined to buy his

share, or to enter into partnership with any purchaser of it.

Under these circumstances, the Court, at the suit of tlie

(x) Jefferys v. Smith, 3 Russ. 158, as to prevent such a sale.

ante, p. 365. (s) 1 Eq. 567.

{y) Cassels v. Steimrt, 6 App. Ca. (a) Coop. temp. Brougham, 113,

64, The clauses were not so worded {b) lb,
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to iiiircliase.

Bk. III. Chap. 9. executor of the deceased partner, decreed a sale of his share,
Sect. 2. ^

and directed that, if no bond fide sale could be effected, an

account should be taken in order to ascertain the value of such

share. No sale being effected, and the accounts having been

taken, the surviving partner was decreed to pay the amount of

the share of the deceased and the costs of the suit {().

Declaring option Articles of partnership frequently contain a clause to the

effect, that in case a partner is desirous of retiring, he shall

give so many months' notice to his co-partner, who shall

have the option of purchasing the share of the retiring part-

ner. If such a clause is acted on, and a partner notifies his

desire to retire to his co-partner, and the latter declares his

option to purchase the share of the retiring partner, a con-

tract is thereby concluded between them, from which neither

can depart without the consent of the other {d). Conse-

quently, the retiring partner cannot withdraw his notice and

dissolve the partnership under some other clause in the

deed {d). Even if the co-partner who is to purchase the

other's share infringes the pai'tnership articles, the Court will

not willingly interfere and dissolve the partnership ; although,

if the partner who is to retire conducts himself so as to

prejudice the business and exclude the other, the Court will

interpose for the protection of the latter ; for otherwise the

business to which he is shortly to be solely entitled may be

entirel}' ruined (e).

AVith respect to the exercise of a right of pre-emption, it

must be borne in mind that if the right is to be exercised

within a given time it cannot be exercised afterwards, unless

the time has been enlarged b}" the parties themselves. Courts

will not extend the time on the ground that it was accidentalh'-

allowed to slip by (/).

Where an offer to sell was made to a person who became

lunatic after it was made, but before the time for accej^ting

it had expired, it was held that his committee was not

Enlarging time

for purchasing.

(c) Featherstonliaiigh v. Turner, 25

Beav. 382.

{d) See JVarder v. Stilwell, 3 Jur.

N. S. 9, V.-C. Stuart
; Horn/ray v.

Fotherc/illi ante, p. 423,

(e) See Warder v. Stihcell, 3 Jur.

N. S. 9.

(/) See, on this subject, Brooke v.

Garrod, 2 De G. & J. 62
; Lord Rane-

hijh V. Melton, 2 Dr. & Sra. 278.
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entitled to an extension of such time, nor to a renewal of Bk. III. Chap. 9.

the oifer (g).
——

12. Dissolving the firm.
—Where the articles expressly' stipu- 12. Dissolving

late that it shall be lawful for either partner to dissolve the

partnership upon the commission by the other of certain speci-

fically forbidden acts, the partnership may of course be deter-

mined if either partner does these acts. But this clause, like

an}'^ other, may be waived by mutual consent ; and even if not

waived, advantage cannot be taken of it to dissolve the part-

nership on the ground of the commission of any forbidden act,

after the lapse of any considerable time since such act came

to the knowledge of the partner seeking to avail himself of

it(/0.

It is not unusual to provide for a dissolution or retirement la case of

in case a partner shall become insolvent. The word insolvent,
^"^^^ ^^°'^^'

unless controlled by the context, means unable to pay debts, in

the ordinar}^ acceptation of that phrase. A person may there-

fore be insolvent, although his assets, if all turned into money,

might enable him to pay his debts in full (i) ;
and although

he has not been adjudicated bankrupt or compounded with his

creditors (A). But a person is not deemed insolvent merel}'-

because he keeps renewing a bill which he cannot conveniently

meet {I).

A clause enabling any partner to determine the partnershij) Giving notice

b)^ giving notice to the others, may be acted on, although one partner is

of the firm has become insane
;
for the partner serving the ''^^^'^®-

notice is not bound to find understanding for him who is

served ijn).

(g) Eoidands v. Evans, and Wil- v. Schofield, 1 M. & S. 338.

liams V. Eoidands, 30 Beav. 302.
(/.) See Parker v. Gossage, 2 C. M.

(/(.)
See Anderso7i v. Anderson, 25 & E. 617, and Biddlecomhe v. Bond,

Beav. 190, which must not be con- 4 A. & E. 332, in which it was

sidered as an authority for the doc- held that " insolvent
" had not the

trine that the Court will not hold technical meaning of havins: taken'o

partners to their articles. The the benefit of the acts for the relief

notice to dissolve in that case was of insolvent debtors,

given six months after the commis- (/) Cutten v. Sanger, 2 Y. & J.

sion of the act complained of, and 4^9
;
and see Anon., 1 Camj). 492.

not on account of such act, but in {m) Bobertson v. Lockie, 15 Sim,

consequence of other disputes. 285.

(i)
See fer Le Blanc, J., in Bayly
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Blc. III. Chap.
Sect. 2.

Witlnlrawal
of notice.

Informal

notice.

DisEolutiou to

be by deed.

Signing notices

of dissolution.

13. Powers of

expulsion.

Blisset V.

Daniel.

A notice once given cnmKjt be -withdrawn except b}' con-

sent ()i).

A notice to dissolve on a given day of the week, and a given

day of the month, is bad if there is any mistake in either date
;

c.fj., a notice to dissolve on Monday the 9th is bad, if the 9th

ftills on a Friday (o).

In a case where it was provided that the dissolution should

be by deed, it was held that a submission by deed of all matters

in disjiute between the partners, and an award under seal made

upon that submission dissolving the partnership, had the effect

of dissolving it, although nothing was said about dissolution in

the submission (j^).

When power is given to retire or dissolve the firm, or to expel

a partner from it, power should also be given to any partner

to sign, in the name of himself and co-partners, a notice of

dissolution for insertion in the " Gazette
"

(q).

13. Ex2)eUiu[i.
—In order that an objectionable partner may

be summarily got rid of, clauses are sometimes inserted pro-

viding for expulsion in certain events. The Court cannot

control the exercise of a power to expel if it is exercised bond

fide (/•). But all clauses conferring such a power are construed

strictly, on account of the abuse which may be made of them,

and of the hardship of expulsion ;
and the Court will never

allow a partner to be expelled if he can show that his co-

partners, though justified by the wording of the expulsion

clause, have, in fact, taken advantage of it for base and un-

worthy purposes of their own, and contrary to that truth and

honour which every partner has a right to demand on the part

of his co-partners. In Blisset v. Daniel (s), the expulsion

clause was as follows :
—

" That it shall be lawful for the holders of two-thirds or more of the

shares for the time being, from time to time to e.xpel any partner, by givino;

(h) Jones V. Lloiid, 18 Ei|. 265.

(o) Watson v. Eales, 23 Beav.

294.

(p) Hutchinson v. Whitfield, Hayes

(Ir. Ex.), 78.

{q) See Trouijldon v. Hunter, 18

Beav. 470. The Court will, how-

ever, compel a partner to do this on

a dissolution, Hendry v. Turner, 32

Ch. D. 355.

(r) Bussell v. Russell, 14 Ch. D.

471 ; Steuart v. Gladstone, 10 ib.

626.

(.s)
Blisset V. Daniel, 10 Ha. 493.

See, also. Wood v. Jfoad, L. R. 9 E,\-,

190.



USUAL CLAUSES. . 427

to, or leaving for liiiii, at his then or last place of abode in England or Wales, Bk. III. Chap. 9.

a notice in writing under tlieir hands of such expulsion, which, in sucli
^^°*'- ^-

event, shall operate from and at the time of the giving or leaving such notice,

and shall be in the following form, namely, 'We do hereby give you notice

that you are hereby expelled from the partnership carried on under tlie firm

of John Freeman and Co2:ipev Comimny. Witness our liands this day
of .'

"

The power, therefore, was in the most general terms
;
no

reasons for its exercise were required to be given, no meetings

or deliberations were declared to be necessar}^ before serving

the notice. The holders of two-thirds of the shares signed a

notice in the form prescribed, and served it on the partner Avhom

they desired to expel. They gave no reasons, and relied upon
the clause set out above. But it appeared that they desired

to get rid of their co-jiartner, not because so to do was in an}"

sense for the benefit of the firm in a mercantile point of

view, but because he objected to the appointment of one of

his co-partner's sons as co-manager with his father. It further

appeared that the offended father had complained to the

other partners behind the back of the expelled partner,

and had prevailed upon them to sign the notice, intimating

that either the expelled partner or himself must leave the

firm. The expelling partners having resolved to exercise the

power, induced the expelled partner to sign certain accounts,

in order that he might be bound by them when expelled.

Their intention to expel him was, however, concealed until

after the accounts were signed ;
and the notice of expulsion,

which gave him the first intimation of any design to get rid

of him, was not served until he had signed the accounts.

Under these circumstances, the Court declared that the notice

of expulsion was void, and restored the expelled partner to

his }-ights as a member of the firm.

Having regard to the principles acted upon in cases of this Opportunitj- for,.... .^T iT'i explanatioD.

description, it is conceived that a power to expel lor misconduct

cannot be safely acted upon until the delinquent partner has

had an opportunity of explaining his conduct {t).

A power of expulsion cannot be exercised without the con- All must concur.

(0 See the judgment in Blis^set v. Daniel, and Cooi-)er v. IVandsworth

Board of Works, 14 C. B, N. S. 180.
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Bk. III. Chap. 9. cuiTeiice of all those whose concuiTence may be required b}^
Sect. 2.

, .
., , X

the articles (m).

Notice of A notice of expulsion under one clause, cannot, if in-

cxpuision.
valid, operate as a notice of dissolution under some other

clause (x).

Smith V. Mules. In Smitli V. Males it was provided, in effect, that if a partner

should do or omit to do certain things, the others should be

at libert}^ to dissolve the partnership, by giving notice to the

partner who should offend ;
and that upon giving such notice

the partnership should cease and be dissolved in the same

manner, and with the same consequences, as if it had been

determined by the voluntary retirement of the offending part-

ner. The firm consisted of three partners, A,, B., and C, who

was B.'s son. B. was guilty of conduct for which he might

have been compelled to retire. A. gave B. and C. notice that

he dissolved the partnership under the cLiusc above referred

to. C, however, had done nothing rendering it competent for

A. to expel him. It was therefore decided : 1, that A. had no

right to expel B. without C.'s concurrence
; 2, that A. had no

right to dissolve the firm, so far as C. was concerned; 3, that

C. having adopted the notice after it was given, A. could not

treat the partnership as continuing ;
and 4, that the dissolution

actually brought about was not a dissolution provided for by

the articles, and did not, therefore, entail the consequences of

a dissolution under them (y).

Power to expel When a power of expulsion is given in the event of a partner

thirtodo°"'^

'

omitting to do certain things, e.g., entering in the partnership

things. book all monies he may receive on account of the partnership,

the power will not, as a rule, be exerciseable, unless the omis-

sion was a studied omission (z).

As to power to expel, in case a partner becomes insolvent,

see ante, p. 425,

A power to expel contained in articles for a partnership for

a term of years is not exerciseable after the term has expired,

(it)
See Stmart v. Gladstone, 10 232, and Clar7:e v. Hart, 6 H. L. C.

Cli, D. 626 ; Smith v. Males, 9 Ha. 633.

556. (y) Smith v. Mules, 9 Hn. 556.

(x) See Smith v. Mules, 9 Ha. 556 ; (s) See Smith v. Muks, 9 Ha,

Hart v. Clurle, 6 De G. M. & G. 556.



tSUAL CLAUSES. 42§

althouoh the partncrshiiD may have heeii continued on the okl Bk. III. Chap. 9.
° ^ i J

Sect. 2.

foothig (a).

1-4. Valuation of shares.—Having provided for the events 14. Valuation
01 sllRt*6S

upon which a partnership is to cease, the next point is to specify

the method in which its affairs are to he wholly or partially

wound up.

"Where the articles have prescribed no method of winding up, General rule

or where the method prescribed cannot be carried into effect, articles cannot

then, unless the partners can come to some agreement as to
^° °"'

what is to be done, there must, as a general rule, be a con-

version of all the partnership property into mone^^ ;
and this

money, after payment of the partnership debts, must be divided

amongst the partners in the shares in which the}' may be entitled

to it {h).

An agreement that on a dissolution the partnership property Agreements for

shall be fairly and equally divided, after payment of its debts,

has been held to mean that the property shall be sold, and that

the mone}' produced by the sale shall be divided after the debts

have been paid(e).

In order to prevent the ruin consequent on a sale when a Methods of

partnership happens to be dissolved, several devices are had
^^°^^ '"^ ^'* ^'

recourse to. The simplest is to specify in the articles a sum

at which the share of an outgoing or deceased partner may be

taken by his co-partners {d). But it is seldom possible to fix

a sum beforehand, and consequently such a provision is not

common. It is more usual to stipulate that the share shall be

taken to be of the value appearing in the last-signed account,

and be paid with the addition of subsequent j^rofits, or with

interest at a certain rate, in lieu of such profits. If a stipu-

lation to this effect is made, and the accounts have been

regularly taken and signed, or regularly taken but not signed (c),

{n) Clarh v. Leach, 32 Btav. 14, v. Leonard, 3 Ha. 581, noticed infra,

and 1 De G. J. & Sm. 409. See p. 431.

Xeilson v. Mossend Iron Co., 1 1 (c) Rigden v. Pierce, 6 Macld. 353 ;

App. Ca. 298. Cooh v. Collingridcie, Jac. 607.

(/))
See Cooh v. Collingridge, Jac. {d) Effect was given to sitcli a

607
;
Kerslum v. Mattheirs, 2 Euss. provision in Essex v. Essex, 20 Beav.

62
; JVilson v. Greenivood, 1 Swanst. 442.

482. That this rule is not to he (e) As in Ex ixirte Barber, 5 Ch.

rigorously applied, see Pettyt v. 687
; Covcntrg v. Barclay, 3 De G.

Janeson, 6 Madd. 146, and Simmons J. & Sm. 320.
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Bk. III. Chap. 9. go that the shares of the partners appear from the accounts
Sect. 2. . .— as intended, all parties must abide by the stipulation (/),

although difficulties may arise as to the true construction of

Effect of not the articles (g). But if, as frequently happens, the accounts

keeping accounts
^^-^^gj^^fig^j to be taken and sie^ned have not been taken, or liave

as agreed.
"^

been taken irregularly, so that the last-signed account is not

so late a one as is contemplated by the articles, in such a case

the account must be made up to the latest date at which it

ought to have been made up, regard being had to the articles

and the practice of the partners ;
and the share of the out-

going or deceased partner must be taken at its value, as the

same appears by the account so taken.

PettYt V. Thus in Pettyt v. Janeson (h), the articles provided that the

Janeson.
partnership accounts should be taken every 25th of March,

and that if either partner died during the continuance of the

partnership, his interest should be regulated by the last yearl}'-

settlement, and what should then appear to be due to him

should be paid to his executors, with five per cent, interest,

instead of subsequent profits. For some time the partnership

accounts were regularly settled every 25th of March ; but

afterwards they were made up very irregularly, and often not

for sixteen or eighteen months. A partner died in February,

1813. The last account prior to his death was settled on the

6tli of November, 1811. The executors insisted that as there

had been no annual settlement, as contemplated by the articles,

they were entitled to a share of the profits calculated to the

time of their testator's death. The surviving partner, on the

other hand, contended that all tliey were entitled to was the

amount of their testator's share, as appearing by the account

settled in November, 1811, with interest thereon. But the

Vice- Chancellor observed :
—

(/) Kiinj V. CJiHcl; 17 Beav. 325 ; p'^irte Barber, uhi supra; and Broini-

Gainsborough v. titork, Barn. 312 ; ing v. Browning, 31 Beav. 316, as to

and the cases in the last note. interest and subsequent drawings

((/)
A provision that a share shall out. As to the calculation of inte-

he paid for as the same stood at the rest where the share is to lie paid

time of the last account, means as it out, Avith interest, by instalments,

stood in the partnership hooks. See see Juicing v. Ewing, 8 App. Ca. 822.

Blisisd V. Vaniel, 10 Ha. 49'A, p. 511. As to goodwill, Sfeuurt v. Gladstone^

See, as to clauses of this description, 10 Ch. D. 626, and infra,

Coventry v. Barclay, ante, p. 421
;
Ex (A) 6 Madd. 146.
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" That the articles hud two phiin intentions—tli.it theie should be an annual Bk. III. Chap. 9.

pettlenient, and that the estate of a deceased partner should receive no '^^- ^-

profits for the fraction of the year since the last annual settlement. That

the settlement of the r)th November, 1811, "was to be considered as a settle-

ment substituted by the agreement of the parties in the place of the settle-

ment stipulated for in the articles. That if the testator had died on the

1st October, 1812, it could not have been contended that his estate was

to take profits subsequent to the 5th November, 1811, being the last settle-

ment within a year of the death ; and if this were to be treated in that case

as a settlement, within the spirit of the articles, against the testator's estate,

it must be equally considered as a settlement for the testator's estate as a

settlement on the 5th November, 181 1, which bound each party to come to

the next annual settlement on the 5th November, 1812. That the Court

nuist act upon that which ought to have been dune as if it had been done,
and must declare the testator's estate entitled to a share in the profits up to

the 5tli November, 1812, being the day which ought to have been the last

annual settlement before the testator's death."

The same principle was acted upon by V.-C. Wigram, in Simmons v.

Siinvions v. Leonard (/), although no account having ever been

taken between the parties, and the day mentioned in the

articles for taking the account not being apparently considered

of much importance, the account directed to be taken did not

stop at the day at which the last account would have been

taken if the articles had been acted on. In Simiuons v.

Leonard, the articles provided that a general account and rest

should be taken every 31st of December, or on such other day
as the partners should agree upon ;

and that if a partner died

during the term his executors should receive payment of his

share as ascertained at the last annual rest, with interest

thereon, in lieu of subsequent jirofits ; and that his executors

should have no right to look into the partnership books. The

provision relative to the annual settlement of an account was

never acted upon at all. One of the partners died, and the

Vice- Chancellor held that the primary object of all parties

Avas, that the death of one of them should not cause a general

dissolution and winding up ;
that this object might be attained,

although no such account as was contemplated had been

taken; that it was absolutely necessary to take an account of

some sort, and to let the executors, therefore, look into the

partnership books
;
and that, having regard to tlie omission of

(i) 3 Ha. 581.
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Lawes v.

Lawes.

Bk. III. Chap. 9. the partners to settle anj^ account at all, the only account
Sect. 2. ,

which could be taken was a general account of what was due

to the testator at the time of his death for his share of capital

and profits.

In Laivcs v. Laices (/.•) the articles provided for taking

half-3'early accounts, and that on the death of a partner his

share should be taken at the amount settled b}' the last half-

yearly account. The accounts were in fact settled once a year

only ;
but on the death of a partner it was held that his share

was not to be taken at the amount shown by the last annual

account actually taken, but at the amount shown bj'an account

to be taken at the end of the half-year next before his death

as stipulated by the articles.

These cases not only afford good illustrations of the rule

that in construing partnership articles regard must be had to

the conduct of the partners, even where a circumstance has

arisen of which the partners had no previous experience (/),

but they also show that this rule will not be applied unfairly,

and further that the rule that there must be a sale of the part-

nership property whenever there is a dissolution, unless the

articles provide for some other method of dealing with it,

and the provisions in the articles are capable of being

rigorousl}^ carried out, must be taken with considerable quali-

fication ()»).

It is not unusual to stipulate that the share of an outgoing

or deceased partner shall be taken by the continuing or sur-

viving partners at a valuation ;
and although as a rule specific

performance of an agreement for sale at a valuation will not

be decreed unless the valuation has been made {n) ; yet where

persons enter into partnership upon certain terms, one of

which is, that on a dissolution one partner shall take the share

of another at a valuation, the Court will, on a dissolution

under the articles, enforce such a stipulation, and if necessary

Taking share at

a valuation.

(/,•)
9 Ch. D. 98.

{I) See, too, Jaclcson v. Scxhju-icJ:, 1

Swanst. 460
; Coventry v. Barclau,

and Ex parte Barher, ante, note (c).

()h) See, UK to the rule referred to,

ante, p. 429.

()i)
See T-icA-ers v. Vickers, 4 Ecj.

529, a case between partners and the

authorities there cited. The rule

does not apply to a valuation of

tliinr's which are accessories to tlic

main purchase. See Jackson v. Jack-

son, 1 Sm. & G. 184.
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itself ascertain the value of the share (o). It has, however, ^k.

l^i- Cl^^ap.

9.

heen held, that an agreement for a sale at a price to be fixed — 

by valuers, one to be appointed by the seller and the other by

the purchaser, or in case the valuers differ, by an umpire,

does not enable the Court to appoint an umpire if the valuers

will not do so, and are yet themselves unable to fix a price ( p).

Moreover, Wilson v. Greenwood (q), throws considerable doubt

on the validity, in the event of a bankruptcy, of an agreement

that the share of a bankrupt partner shall be taken at a

valuation by his co-partners.

15. Transmission ofshares and introduction ofnew partners.
— 15. Introduction

of new partner

It is a common provision in partnership articles that on the in lieu of a

death of a partner his executors, or his son, or some other
j^®^^jjj_^^

'^

person, shall be entitled to take his place. The effect of any

such provision must of course depend on its words ;
but

speaking generally it may be said,
—

1 . That clauses of this kind, although they bind the sur-

viving partners to let in the person nominated (r), do not bind

him to come in, but give him an option whether he will do so

or not (s) ;

2. That before making up his mind he is entitled to make

himself acquainted with the state of the partnership affairs,

although he is not entitled to have its accounts formally

taken (t) ;

3. That if he is desirous of coming in, he must comply strictly

with the terms upon which alone he is entitled to do so (u) ;

{o) Dinham v. Bradford, 5 Ch. it was held that a person who is to

519. See, as to contracts to sell at be let in, provided he conducts him-

a fair valuation, as distinguished self to the satisfaction of the sur-

from a valuation to be made by vivors, is -without remedy if they

particular individuals, Fry on Spec. will not admit him.

Perf. 154, 2nd ed. (s) Pigott v. Bagleij, McCl. & Y,

(p) Collins v. Collins, 26 Beav. 569 ; Madgwick v. Wimhle, 6 Beav.

306
;
and see Vichers v. Vickers, 4 495

;
Doivns v. Collins, 6 Ha. 418

;

Eq. 529. Page v. Cox, 10 Ha. 163. See, too,

(q) 1 Swanst.471. See, also, ^F/ai- Pearce v. Cliamlerlain, 2 Ves. S. 33.

more v. Mason, 2 J. & H. 204. (0 Pi'il'^ii
v. Bagley, McCl. & Y,

(r) In Wainwright v. Waterman, 569.

1 Ves. J. 311, a person was declared (u) Holland v. King, 6 C. B. 727 ;

entitled to be admitted, although Brooke v. Garrod, 3 K. & J. 608, and

those with whom that question 2 De G. & J. 62 ;
Milliken v. Milli-

rested were divided in opinion. But ken, supra, note (r). See Ex parte

in Milliken v. Milliken, 8 Ir. Eq. 16, Marks, 1 D. & Ch. 499.
F F
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Bk. III. Chap. 9.

Sect. 2.

Person entitled

to succeed will

be assisted in

equity.

Page V. Cox,

Cases of settled

share.

Balmain v.

Shore.

Appointment of

successor.

Ponton V.

Dunn.

4. That if he declines to come in, and there is no provision

as to what is then to be done, the partnership must be dissolved

and wound up in the usual way (r).

As a general rule, and excluding cases of agency, an agree-

ment between two persons cannot be enforced against either

of them by a third person, even although such third person

was intended to derive a benefit from the agreement (x). In

Page v. Cox it was attempted to apply this rule to an agree-

ment between two partners, that on the death of one his widow

should succeed him. One of the partners was dead ;
it was

contended that his widow had no right to succeed. But it was

held that the rule in question had no application to such a

case
;
that the articles had created a valid trust in favour of

the widow ; and that she was entitled to come to the Court for

a decree for the execution of such trust [y).

In a case where articles provided that in the event of the

death of a partner during the term for which the partnership

was intended to last, his share should go to his widow for life,

and after her death to his children, and in default of children

to his widow's executors, administrators, or assigns ;
it was

held that the children of a partner who had died leaving a

widow, did not take any vested interest in the partnership

assets during her life {z).

In another case partnership articles provided that on the

death of a partner the survivor should carry on the business

for the benefit of himself and such person as the other should

by will appoint, and, in default of appointment, for the benefit

of his widow, or (if she should be dead) for the benefit of his

children, and in default of children for the benefit of his exe-

cutors or administrators ;
and that such person, or the said

widow, children, executors, or administrators, should stand in

the place of the deceased, and be entitled to the same share in,

and have the same control over, the partnership trade and

assets, as the deceased would himself have been entitled to if

(v) Kershaxo v. Matthews^ 2 Euss.

62
;
Downs v. Collins, 6 Ha. 418 ;

Madgwich v. Wimble, 6 Beav. 495.

(.r) See Colycar v. The Countess of

Mulgrave, 2 Keen, 81 ;
Ee Empress

Engineerinr/ Co., 16 Ch. D. 125.

(y) Page v. Cox, 10 Ha. 163. See,

also, Murray v. Flavell, 25 Ch. D.

89 ;
Dale v. Hamilton, 2 Ph. 266.

(-") Balmain v. Shore, 9 Yes. 500.
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living. It was held that this was not, technically speaking, a '^^- HI. Chap. 9.

power ot appointment, and that consequently a partner could

hequeath his share hy a will which did not allude either to the

power or to the partnership (a).

When a person has been admitted into an existing firm, and Position of

no express agreement has been made as to his rights and
partner."

liabilities, the inference is that as between themselves his

position is the same as that of the other partners. If they are

bound by existing articles he will be bound by the same

articles, if his conduct justifies the conclusion that he has

assented to them
;
and if any special agreement is made with

him, it will be regarded as incorporated with any previous

agreement between the older partners, although so far as the

two agreements may be inconsistent, the latest will prevail (b).

If, indeed, the incoming partner has no knowledge of any prior

agreement between the others, he cannot be bound thereby (c) ;

for nothing that he can have done can be regarded, under

these circumstances, as evidence of any assent thereto on his

part ;
and it is upon such presumed assent that the rule in

question is founded.

16. Afinuities to ividows.—Sometimes it is agreed that if a 16. Annuities

partner dies the survivor shall pay an annuity, or a share of
'

the profits, to his widow. There is now no difficulty in fram-

ing a clause of this sort without making the widow a partner

or a quasi-partner by virtue of her participation in profits (d) ;

and after her husband's death she can enforce payment of the

provision intended for her(t').

If the annuity is made payable out of the profits, and the Annuity payable
1

. • . ^ ^ f, , -, •
, -T, out of profits and

busmess is carried on and no profits are made, no annuity will none made.

be payable. So, if the surviving partner has an option to pay Ex parte Harper,

either an annuity or a share of the profits, and there should be

no profits, he will not be bound to pay anything; for, ex

hyjwthesi, it is competent for him to elect to pay out of the

(a) Po7iton V. Dunn, 1 R. & M. 598, and 2 De G. & J. 626.

402. See, also, Beaviish v. Beamish, (c) Ibid.

Ir. Eep. 4 Eq. 120, where a Lequest (d) See, as to tliis, ante, p. 35.

of a share of residue was held not to (e) See Murray v. Flavoll, 25 Ch.

amount to a nomination of a sue- D. 89 ; Page x. dxr, 10 Ha. 163,

censor. ante, p. 434.

{h) See Austen v. Boys, 24 Beav.

F P 2
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^^'
s ^'t^2^^'

^'
P^'^^*'^' ^^^^ ^^^

^"^o^^* *o make this election in no way depends
on their amount (/). Moreover, in construing a provision

giving a widow of a deceased partner a share of the profits, the

partnership which, strictly speaking, determined when her

hushand died, is regarded as continuing, and the profits which

she is to share must be ascertained on that principle. Tliey

ought not to be calculated as if the returns yielded by the new

business had not to be applied in liquidating the demands on

the old firm (g).

Annuity payable In Hohjlancl V. De MencUz {h) a continuing partner gave a
until eviction. i t [•,• j x i -i ^ c -i

„ , , ,
bona conditioned to be void on payment oi an annuity, or on

Holyland v. De
. . . .

^ -^ -"

Mendez. being witliout his own default dispossessed of the partnership

property assigned to him. It was held that the annuity did

not cease on the bankruptcy of the continuing partner ; dis-

possession by his assignees not being such a dispossession as

was contemplated in the bond.

Effect of dis- An agreement to pay an annuity out of profits involves an

ness!""''^^

"^^'

obligation not wilfully to jirevent the earning of profits ;
and

if, therefore, the person who has to pay the annuit}' wilfully

ceases to carry on business he becomes liable to an action for

damages (?)• In order, however, to provide as far as possible

against any attempt to defeat the annuity by discontinuing the

business, it is desirable that the partner continuing the busi-

ness should covenant not only that he will carry on the

business and pay the annuity, but that he will not transfer

the business, or take in any fresh partner, without procuring

from the transferee or new partner a similar covenant on his

part (A:).

17. Prohibi- 17. Prohibitions against carrying on business.—A subject
tions against upon wliich it Is always desirable to make some express agree-
contiuuing in " ^ j. o

business. meiit is the extent to which a retiring partner shall be re-

strained from commencing business on his own account, and

in opposition to the continuing i^artner. In the absence of any

(/) Ex parte Harper, 1 De G. & Ehodes v. ForivoGcl, 1 App. Ca. 256.

J. 180. (k) A purchaser of the business

(g) Ibid. with notice of such a covenant

{h) 3 Mer. 184. would take subject to it, see TFer-

(i) Mclntyre v. Belcher, 14 C. E. derman v. Societe Generale d'Elec-

N. S. 654. Telegraph Dispatch Co. triciie, 19 Ch. D. 246.

V. McLean, 8 Ch. 658. Conij)are



USUAL CLAUSES. 437

agreement upon the subject, a retiring partner is as much at Bk. III. Chap. 9.

liberty to set up tor himself, m opposition to the firm he has

quitted, as he would be if he had never belonged to it
;
and on there is no

a general dissolution of partnership, all the partners are at P^'^i'^it^o^-

liberty to commence business in opposition to each other, as

freely as if they had never been partners, unless they have

entered into some agreement not to do so. A dissolution

2)er se obliges no partner to retire from business, or to refrain

from seeking a livelihood in the manner in which he has been

accustomed so to do, and in the neighbourhood where he is

known (7).

As will be seen presently, even a sale by an outgoing partner After sale of

of all his interest in the partnership business, including the ^°° ^^ '

goodwill thereof, does not preclude him from setting up a new
business in opposition to the continuing partners ; but it does

preclude him from so doing in the name of the old firm and

from representing himself as continuing the business sold (m).

But an agreement by an outgoing partner not to carry on

business in rivalry with his late co-partners may be implied

even where not distinctly expressed («).

An agreement by a retiring partner not to commence busi- Agreement not

ness in opposition to his late partners, will be enforced, if the
n°esTerffo°rced'^^^'

restriction imposed upon him is not unlimited, both as regards

time and distance, and is not unreasonable, having regard to

the nature of the partnership business (o). Thus, in Williams v. Williams v.

Williams (j)), the defendant, who had been in partnership
^ '^™^'

{I) See Daicson v. Beeson, 22 Ch.

D. 504 ; Farr v. Pearce, 3 Madd.

78
;

Davies v. Hodgson, 25 Beav.

177
;
and the next head, No. 18,

f I'jodwill.

(m) Churton v. Douglas, Johns.

174, noticed infra, p. 441.

(n) See infra, p. 442.

(o) See, generally, as to cove-

nants not to carry on business,

Mitchell V. Reynolds, 1 Smith's L.

C.
; also the useful table appended

to Avery v. Langford, Kay, 663.

As to whether such covenants can

be reasonable, if unlimited both as

to time and space, see Davies v.

Davies, 36 Cli. D. 359, wliere the

covenant was unlimited " so far as

the law allows," and was held to be

too uncertain to be enforced, and

also to be personal to the cove-

nantees. In Palmer v. Mallet, 36

Ch. D. 411, the covenant was joint

in form, but was held to be joint

and several as regards the covenan-

tees. Distances are measured as

the crow flies, Duignan v. Walker,

Johns. 446
; Mouflet v. Cole, L. R.

7 Ex. 70, and 8 Ex. 32.

(2)) 2 Swanst. 253.
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Bk. III. Chap. 9. -v^'itli the plaintifis, in running coaches between Reading and

'- London, sold his share in the business to them, and covenanted

not to run any coach between Reading and London, or so as

to injure the business of the XDlaintiffs ;
and this covenant was

Tallis r. Tallis. enforced in equit}'. So, in TaUis v. TalUs (q), the Court of

Queen's Bench upheld a covenant entered into by a retiring

member of a firm of booksellers not to carry on the canvassing

trade in London, nor within 150 miles of the General Post-

Office, nor in, nor within fifty miles of Dublin or Edinburgh,

nor in any town in Great Britain or Ireland in which the con-

tinuing partner or his successors might at the time have an

establishment.

Consideration. An agreement entered into when a partnership is formed,

to the effect that a retiring partner shall not carry on the busi-

ness carried on by the firm, cannot be invalid for want of

consideration (r).

An agreement Avith a bankrupt to take his son into partner-

ship, and to employ the bankrupt, is a sufficient consideration

for an agreement by him not to carry on business in competi-

tion with the firm (s).

Solicitors' In framing articles of partnership between sohcitors,

papers, &c.
provision should always be made respecting the deeds

and documents in their possession, but belonging to their

clients.

It need hardly be observed that no agreement which the

solicitors may make between themselves, Avill prejudice their

clients. Subject to any question of lien, the clients are en-

titled to have their deeds and documents, and all drafts and

copies thereof, paid for by them, delivered up on request (t).

They have, moreover, a right to the joint assistance of all the

members of the firm employed by them ; and although, if the

firm is dissolved, a client cannot insist that the partners shall

continue to act as his solicitors, it is clear that they cannot,

without his consent, turn him over to one of themselves (u) ;

(q) 1 E. & B. 391. See, too, Athjns (s) Clarkson v. Edge, 33 Beav. 227.

v. Kinnier, 4 Ex. 776 ; Beynolds v. (0 -Kc parte Horsfall, 7 B. & C.

Bridge, 6 E. & B. 528. 528.

(r) Per Lord Cvaxiwoith, in Austen (it) Cook v. Rhodes, 19 Ves. 272,

V. Boys, 2 De G. & J. 626. note.
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nor act against him as if he had never been a client (x). The ^k. iii. Chap. 9.

. , . . . ,
. . Sect. 2.

dissolution operates as a discharge of the client by the solicitors;

and the client is thereupon entitled, subject to any question of

lien, to have his deeds and papers delivered up to him (y).

But, as between the solicitors themselves, it is competent

for them to agree that, if they dissolve partnership, the clients

of the old firm, and all their deeds and papers, shall be

divided amongst the partners, or belong solely to the partner

who continues to carry on the business of the firm
;

and

such an agreement will be enforced (z). If no such agree-

ment is come to, each partner may, after a dissolution, do his

best to induce the old clients to continue liim as their sole

solicitor.

18. Good-will.—In connection with the subject considered is. Good-will.

under the last head, it is necessary to allude to the good-will

of a trade or business.

The term good-will can hardly be said to have any precise Nature of good-

signification. It is generally used to denote the benefit arising
^^

from connection and reputation ;
and its value is what can be

got for the chance of being able to Ji:eep that connection and

improve it. Upon the sale of an established business its good-

will has a marketable value, whether the business is that of a

professional man or of any other person (a). But it is plain

that good-will has no meaning except in connection with a

continuing business (b) ; it may have no value except in con-

nection with a particular house, and may be so inseparabl}'^

connected with it as to pass with it under a will or deed with-

out being specially mentioned (c). In such a case the good-

(.r) Cholmondeley v. Clinton, 19

Ves. 261.

()/) Griffiths v. Griffiths, 2 Ha. 587 ;

Colegrave v. Manley, T. & K. 400
;

and see Vaughan v. Vanderstegen, 2

Drew. 409 ; and ajite, p. 120.

(z) Uliittal-er v. Hoice, 3 Beav.

383. See, however, Davidson v.

Napier, 1 Sim. 297.

(a) Good--nall is property within

the meaning of the stamp acts,

Potter V. The Commissioner of tlie

Inland Revenue, 10 .Ex. 147.

(6) See, as to a legacy of good-

will, apart from any share in a

business, Robertson v. Quiddington,
28 Beav. 529.

(c) As in Blahe v. Shaw, Johns.

732 ;
Chissum v. Deices, 5 Euss. 29

;

Ex parte Punnett, 16 Ch. D. 226
;

Pile V. Pile, 3 Ch. D. 36 ; and see

pier Cotton, L. J., in Cooper v. Met.

Board of Works, 25 Ch. D. 479.
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Bk. III. Chap. P. will increases the value of the house ; but the value of the

^^—'— good-will of any business to a purchaser depends, in some

cases entirely, and in all very much, on the absence of com-

petition on the part of those by whom the business has been

previously carried on.

Now it has just been seen that there is no obligation on the

part of any of the partners to retire from business merely

because the partnership between them is dissolved.

Carrying on Further, it is held, although it is certainly an extraordinary

seliirTt^^*""^ doctrine, that if a person sells the good-will of his trade or

business, that does not disentitle him from recommencing a

similar trade or business in the immediate vicinity of the

place where the old one was carried on {d) ; and, therefore,

if it is simply agreed that a partnership shall be dissolved, and

that one partner shall buy the other out, and this agreement is

carried into effect, the retiring partner will nevertheless be at

liberty to recommence business in the old line in the old

neighbourhood (e) ;
and he may not only advertise the fact (/),

but he may also solicit business from, and carry on business

with, the old customers and correspondents of the firm {g).

But he must not hold himself out as continuing the business

which he has sold, and must not therefore carry it on in the

name in which it was carried on before he sold it {h). At the

same time, if that name happens to be his own, it is by no

{d) Cruthcell v. Lye, 17 Ves. 335 ;
Ves. 335.

Harrison v. Gardner, 2 Madd. 198 ; (g) Pearson v. Pearson, 27 Ch. D.

Kennedy v. Lee, 3 Mer. 455
;
ShacMe 145

;
Vernon v. Hallam, 34 ib. 748,

V. Baker, 14 Ves. 468. See, too, overruling, as to this, Labouchere v.

Davies v. Hodgson, 25 Beav. 177, Dawson, 13 Eq^. 322 ; Gi7iesi v. Cooper

and Churton v. Douglas, Johns. 174. cb Co., 14 Ch. D. 596
;
and Leggott v.

In Johnson v. Hclleley, 34 Beav. 63, Barrett, 15 Ch. D. 306. N.B.—The

notice of this right was directed by order against soliciting the old cus-

the Covirt to be given in the particu- tomers was not appealed against in

lars of the sale of the good-will. this last case. See, also, Walker v.

(e) See Kennedy v. Lee, 3 Mer. Mottram, 19 Ch. D. 355
; Dawson

452
;

Mellersh v. Keen, 27 Beav. v. Beeson, 22 ib. 504.

236 ; Bradbury v. Dickens, ib. 53 ; (/() Churton v. Douglas, Johns,

Smith V. Everett, ib. 446, and the 174 ;
Hoohham v. Pottage, 8 Ch. 91,

next note. -where the defendant described him-

(/) Hookham v. Pottage, 8 Ch. self as P. from H. & P., the old

91
;

Labouchere v. Dawson, 13 Eq. firm, bnt in a way calculated to

322, and see Cruttivell v. Lye, 17 deceive.
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means clear that he could be restrained from carr3'mg on busi- Bk. iii. chap. 9.

. ,, ,
.., Sect. 2.

ness in that name {i).

The last propositions are well illustrated by the important Churton v.

case of Churton \. Douglas (A). There two of the plaintiffs,
''"'

and the defendant, whose name was John Douglas, carried on

business in partnership under the firm of John Douglas d; Co.,

as stuff merchants at Bradford. The defendant retired from

the firm
;

a new partner was taken in
;

and the defendant

assigned to his old partners and their new partner (being the

plaintiffs) all his, the defendant's, share and interest in the old

firm, and in the good-will thereof. The plaintiffs continued to

carry on the old business under a new name, with the addition

late John Douglas cC- Co. The defendant formed a new part-

nershij) with three persons who had been in the employ of the

old firm, and whom he had enticed to leave the service of its

successors and to join him ;
and he and his new partners com-

menced business as stuff merchants at Bradford, in a house

adjoining the place of business of the old firm
;
and they did

so in the name of JoJui Douglas iO Co. They further affixed

that name to the house they had taken, and sent circulars to

the old customers of the old firm, so as to lead them to sup-

pose that the business of that firm was being continued by the

defendant and his new partners. On a bill filed by the

plaintiffs against the defendant it was held, (1), that he was

entitled to carry on, by himself or in partnership with others,

the kind of business previously carried on by him with his late

partners ; and, (2), that he was entitled so to do in the imme-

diate neighbourhood of the place where he and his late part-

ners previously carried on their business. But it was also

held, (3), that the plaintiffs alone had the right to carr}^ on the

business previously carried on by JoJin Douglas d- Co.; (4),

that the plaintiffs had the right to represent themselves as the

successors of that firm
; (5), that the defendant had no right to

represent himself as its successor ; (G), that he could not

acquire such a right by taking other persons into partnership

with him
; and, (7), that although his name was John Douglas,

he had not, either alone or in partnership with others, the

(i) See ib. and ante, book i. cli. 6, (Jc) Johns. 174,

§2.
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Bk. III. Chap. 9. ritrJit to caiTv on tlie old kind of business, in the old place,

'— under the old name of John Douglas d- Co. An injunction was

granted accordiugl}^ to restrain the defendant from carrying

on the business of a stuff merchant, at or in the immediate

neighbourhood of Bradford, either alone or in partnership,

under the style Jolin Douglas ci' Co., or in any other manner

holding out that he was carrying on the business of a stuff

merchant in continuation of, or in succession to, the business

carried on by the late firm of John Douglas d: Co.

Implied agree--
An agreement by a partner that he will not carry on business

TOntinue in*
^^^ opposition to his late co-partners may however be implied

business. from some other agreement into which he and they have entered.

Cooper V. Thus where two persons became partners as brewers for
>\atson.

'-

eleven years, and it was provided in the articles that either of

the parties, on giving six months' notice to the other, should

be at liberty to quit the trade and mystery of a brewer, and that

the other should be at liberty to continue the trade on his own

account
;

it was held that one of the partners who had retired

from the firm after giving notice to the other was not at liberty

to continue in the trade at all (I).

Award disposing Again, where on the retirement of a partner, it was left to

of business.
^^ arbitrator to determine what the continuing partner should

Gardner!

^'

pay for the good-wiU, and the arbitrator fixed a sum upon the

understanding that the retiring partner would not commence

a new business in the same street in which the old one was

carried on ;
an injunction was granted restraining the retuing

partner from carrying on business in that street, although the

award itself was silent upon the point (m).

It follows from the foregoing observations that the good-

will of a valuable partnership business may be practically

unsaleable and worthless, at least to any one except a former

partner desiring to continue the business of the firm (n). It

is only so far as good-will has a saleable value that it can be

regarded as an asset of any partnership ;
and the good-will of

(l) Cooper V. JFatson, 3 Dougl. (m) Harrison v. Gardner, 2 Madd.

413 ;
S. C. sub nomine Cooper v. 198.

Watlington, 2 Chitty, 451. Comijare (n) See Davies v. Hodgson, 25 Beav.

Davies v. Davies, 36 Cli. D. 359, 177, where the good-will was treated

ante, p. 437, note (o).
as valueless on this very ground.
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a business is frequently of no value at all, except in connection I'k- HI- Chap. 9.

Sect. 2.

with the place of business (o). This, however, is by no means

always the case. The value of the good-will of a newspaper,

for example, attaches to its name, and is scarcely, if at all,

dependent on the place of publication.

The saleable value of the good-will of a partnership busi- Good-will assets

ness, whatever that value may be, must be considered as

belonging to the firm, unless there is some agreement to the

contrary ;
and it follows from this—

1. That if a firm is dissolved, and there is no agreement to

the contrary, the good-will must be sold for the benefit of all

the partners, if any of them insist on such sale ( p) ;

2. That, so far as is possible, having regard to the right

of every partner to carry on business himself, the Court will,

on a dissolution, interfere to protect and preserve the good-will

until it can be sold (q) ;

3. That if a partner has himself obtained the benefit of the

good-will, he can be compelled to account for its value, i.e., for

what it would have sold for, he being himself at liberty to

compete in business with the purchaser (r).

In the event of dissolution by death, it has been said that Good-will in

the good-will survives, and there is a clear decision to this
^*^®^ °^ ^^^^^'

effect (s). But this is not in accordance with modern autho-

rities
; they are wholly opposed to the notion that the value of

the good-will, as such, belongs to the survivor (t). It un-

doubtedly may happen that the survivor may obtain the benefit

of the good-will witliout paying for it
;

for he is at liberty

(o) As in Blake v. Shav, Johns. Hammond v. Douglas, 5 Ves. 539,

732. See ante, p. 439, note (c). -wliicli was not then overruled.

(p) Pawscy V. Armstrong, 18 Ch. (r) Smith v. Everett, 27 Beav.

D. 698
; Bradbury v. Dickens, 27 446

;
Mellersh v. Keen, ib. 236, and

Beav. 53, and the cases cited infra. 28 Beav. 453.

(q) See Turner v. Major, 3 Gift'. (s) Hammond v. Doughs, 5 Ves.

442, where, however, there was an 539.

express agreement for the sale of {t) JVedderburn v. IFedderhurn, 22

the good-will. In Leivis v. Lang- Beav. 104 ; Bmith v. Everett, 27

don, 7 Sim. 425, the V.-C. Shadwell Beav. 446, and Mellersh v. Keen, ib.

seemed to think that a surviving 236, and 28 Beav. 453. See, also,

partner was under no obligation to Gibbldt v. Read, 9 Mod. 459, a case

preserve the good-will. But his of a newspaper,

opinion was probably influenced by
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(unless restrained b}' agreement) to carry on business on his

own account (//), and possibly in the old place of business and

in the name of the late firm (x). Under these circumstances,

if, on the death of a partner, the good-will is put up for sale,

it will produce nothing if it is known that the surviving

partner will exercise his rights. He will therefore acquire all

the benefit of the good-will ;
but he does not acquire it by

survivorshii'), as something belonging to him exclusively, and

with which the executors of tlie deceased partner have no

concern
;

for if he did, he might sell the good-will for his

own benefit, and this he cannot do (y). AVhen, therefore, it is

said that on the death of one partner the good-will of the firm

survives to the other, what is meant is, that the survivor is

entitled to all the advantages incidental to his former connec-

tion with the firm, and that he is under no obligation, in order

to render those advantages saleable, to retire from business

himself (2).

Again, when a partner retires not only from the firm, but

from the business carried on by it, the continuing partners will

acquire the benefit arising out of the good-will for nothing,

imless it has been agreed that they shall pay for it
;
for they

retain possession of the old place of business, and they con-

tinue to carry on that business under the old name. This, in

fact, secures the good-will to them, and they cannot be com-

pelled to pay separately for it, unless some agreement to that

effect has been entered into (a).

The right to continue the use of a partnership name is

frequently the most imjiortant element in the good-will, and is

governed by principles similar to those applicable to it. The

Good-will in case

of retirement of

one partner.

Good-will in

connection with
use of name.

(u) Farr v. Pearce, 3 I\Ia(Id. 74
;

Davies v. Hodgson, 25 Beav. 177.

(x) See, as to this, ivfra, note
{c).

(y) See Smith v. Everett, 27 Beav.

446
;
Mellersh v. Keen, ib. 236, and

28 ib. 453 ;
Wedderburn v. JFedder-

hurn, 22 Beav. 104. See, however,

Farr v. Pearce, 3 Madd. 74, and

Hammond v. Douglas, 5 Ves. 539,

contra. The last case cannot be re-

garded as now law.

(z) See Farr v. Pearce, 3 Madd.

74 ; Davies v. Hodgson, 25 Beav.

177; Mellersh v. Keeyi, 27 Beav.

236, and 28 ib. 453,

(a) See infra. An agreement to

pay out a retiring partner the value

of his share, as shown by the last

annual account, does not entitle him
to have the good-will valued, Steuart

V. Gladstone, 10 Ch. D. 626, Com-

pare TFade v. Jenkins, 2 Giff, 509,

infra, p, 448.
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purchaser of tlie good-will of a business acquires the right not ^'^-
^^-

^^'^v- 9-

only to represent himself as the successor of those who for-

merly carried it on (h), but also to use the old name (c) and to

prevent other persons from doing the like {d). If then the

good-will of a partnership business has any saleable value at

all, it seems impossible to hold that on a dissolution of a part-

nership, whether by death or otherwise, any partner can con-

tinue the old business in the old name for his own benefit,

unless there is some agreement to that effect, or at least to the

effect that the assets are not to be sold. Such a right on his

part is inconsistent with the right of the other partners to

have the good-will sold for the common benefit of all. There

fire, however, authorities tending to show that, in the case of

death, the surviving partners are entitled to continue to carry

on business in the old name (e), and to restrain the executors

of the deceased partner from doing the like (/). But if these

cases are carefully examined, they will be found scarcely to

warrant so general a proposition. In Webster y. Webster (g), Webster v.

the executors of a deceased partner sought to restrain the
^ ^ ^^'

surviving partners from carrying on business in the name

of the old firm
;

but the application was based upon the

untenable ground that bj^ so doing the surviving partners

exposed the estate of the deceased partner to continued liability.

No question of good-will appears to have been in dispute. In

Leicis V. Langdon (/;), the V.-C. Shadwell certainly intimated Lewis v.

his opinion to be, that surviving partners had a i-ight to con-
^"°'-°'^*

tinue to carry on business in the old name (/) ;
but the real

question there was, whether the executors of a deceased

partner were entitled to continue the use of that name
;
and it

was held that they were not, which is quite consistent with

the absence of the same right on the part of the surviving

partner. There seems, moreover, to have been some agree-

{h) Chiirton v. Doxujlas, Johns. 174, 536 ;
Banks v. Gibson, 34 Bear. 5GG,

ante, p. 441. (/) Leiris v. Lanrjdon, 7 Sim.

(c) Levy v. Wallier, 10 Ch. D. 436. 421.

(d) See the last two notes. {[i) 3 Swanst. 490,

(e) Webster v. Webster, 3 Swanst. (/;) 7 Sim. 421.

490
;
Lexns v. Langdon, 7 Sim. 421

; (i) See, too, per Lord Romilly, in

Robertson v. Quiddinrjton, 28 Beav. 28 Beav. 536.
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Coutinued use

of name only

wrong on one of

two grounds.

^^'
^F' ^^^P"

^' iiient not set out in the report (/j), which influenced the judge's
06Ct). Jit

decision; and at the time it was pronounced the doctrine that

good-will is, if saleable, a partnership asset, was not so well

established as it is at present.

In considering this question, the right of a late partner not

to be exposed to risk by having his name continued in a

business must not be forgotten (I) ;
and where his name is

part of tlie name of the firm, e.g., if his name is A. B., and

the name of the firm is A. B. & Co., so long as he lives he

would, it is apprehended, in the absence of an agreement to the

contrary, be entitled to restrain his late co-partners and their

representatives from carrying on business under the old

name, and so continually exposing him to risk. But a sale by

him of his interest in the good-will includes the right to use the

old name even if it is his own (m). The right of a late partner

to prevent the continued use of his own name on the ground of

exposing him to risk is a purely personal right, and does not

devolve either on his executors or on his trustee in bank-

ruptcy, for they would not be exposed to risk. Their right, and

indeed the right of any partner whose name does not appear in

the name of the firm, to prevent the continuance of the use of

the name of the firm, can only be maintained upon the ground

that such right is involved in the more general right of having

the partnership assets, including the good-will, sold for the

common benefit. And if upon a dissolution this right is

waived, or if the terms of dissolution are such as to preclude

its exercise, then each partner can not only carry on business

in competition with the others, but each can represent himself

as late of, or as successor to, the old firm : and each may use

the old name without qualification (//) ;
at all events if he does

(h) See tlie last line in 7 Sim.

425.

(I) See Routh v. Webster, 10 Beav.

561
;
Bulloch v. Chapman, 2 De G. &

Sm. 211
; Troughton v. Hunter, 18

Beav. 470. See, also, Hodges v.

London Trams Omnibus Co., 12

Q. B. D. 105.

(m) Levy v. TFaUcer, 10 Cli. D.

436
;
Banks v. Gibson, 34 Beav. 566.

Note in the first of these, Miss

Charbonnel having married and

changed her name, was not in fact

held out as a partner.

{n) See Batiks v. Gibson, 34 Beav.

566, and the cases cited in the last

four notes. See, as to describing

oneself as late with or from another,

Glenny v. Smith, 2 Dr. & Sm. 476.
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not hold out the other partners as still in partnership with ^i^- ™-
P'lap-

9-

feect. 2.,

himself (o).
-

The use of a partnership trade mark is another very Good-will in

important element in the good-will of its business. A partner- ^^^^^ marks.

ship trade mark is an asset of the firm, saleable on a dissolu-

tion like any other asset (^O- The partnership name may be a

trade mark (g).

Good-will is generally valued at so many years' purchase on Valuation of

the amount of profits.

In framing articles of partnership, too great care cannot he Agreements as

taken to express as clearly as possible what is intended to be
good-will on re-

done with respect to good-will ;
and in order to avoid all t^^'^^ent, &c.

ambiguity, the word itself should be made use of. There are

cases which show that an agreement to take a retiring partner's

share in the property and effects of the partnership (r), or in

the partnership premises (s), do not entitle him to anything in

respect of good-will. But in another case a clause authorising

a surviving partner to take the stock of the partnership at a

valuation was held to entitle the executors of a deceased

partner to a share of the value of the good-will of the partner-

ship, and of a trade mark belonging to it (^).

When an agreement is entered into, to the effect that a

retiring partner shall be entitled to be paid for his interest in

the good-will of the firm, it is material to determine whether

the firm is to be regarded as of definite or of indefinite dura-

tion. For upon this will depend the amount to be paid to the

retiring partner.

\xi Au&ten y. Boys (u), a partnership .was entered into for Austen v. Boys,

seven years, with power for an}^ partner to retire. In case of

(o) Even this qualification is ante, book i. ch. 6, § 2.

doubtful. See Levy v. Walker, 10 (r) Seeifai^ v. ifa^/, 20Beav. 139 ;

Ch. D. 436. Kennedy v. Lee, 3 Mer. 452.

(jj) See Bury v. Bedford, 4 De G. (s) Burfield v. Rouch, 31 Beav.

J. & Sm. 352
; Hall v. Barroivs, 4 241. Compare Blake v. Shaiv, Johns.

De G. J. & Sm. 150. Trade marks 732.

registered under 46 & 47 Vict. c. 57, (0 Hall v. Barroivs, 4 De G. J. &
§ 70, are only assignable with the Sm. 150.

good-will of the business, see JFell- (u) 24 Beav. 598, affirmed 2 De
come's Trade mark, 32 Ch. D. 213. G. & J. 626.

(q) 46 & 47 Vict. c. 57, § 64. See
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Bk. III. Chap. 9. retirement the retirino- partner was to be paid by the con-
Sect. 2.

ox J. .

—'—
tinning partners the fair market value of his interest and share

in the partnership business, and in the good-will thereof. Two

days before the expiration of the seven years, one of the part-

ners retired, and the question arose, whether in ascertaining

the value of his interest in the good-will of the business, the

partnership business was to be considered as continuing, or as

ending at the expiration of the seven years. It was held that

the good-will to be valued, was the good-will of a business

ending with the seven years, and that therefore the retiring

partner's interest in it was nominal merely.

AYade v. Jenkins. In Wade y. Jenkins (x), partnership articles stipulated that

the good-will should be deemed to be of the value of 6000Z.

and should belong to the partners in the proportions in which

they were entitled to the capital, but that the value of the good-

will should not be taken into account in any of the accounts

between the partners. On the death of one of the partners it

was held that he was entitled to a share of the good-will ;
and

that the last-mentioned stipulation only applied to the accounts

taken during the continuance of the partnership.

Turner v. Major. In Tumer V. Major iy), partners agreed to dissolve and to

have the assets and good-will sold by tw'o persons selected by

them ;
an injunction was granted to restrain one of the partners

from violating this agreement, by carrying on business on his

own account before the good-will of the partnership had been

disposed of.

19. Getting 19. Getting in debts.—When a firm is dissolved, it is usual

dissoktio'u. to appoint one of the partners, or some third person, to collect

and get in the debts of the firm. But notwithstanding any

such arrangement and notice thereof, a debtor to the firm will

be discharged if he pays to any one of the partners (z).

Effect, however, will be given by the Court to an agreement

of the nature in question, by appointing a receiver, and, if

necessary, granting an injunction (a). If the agreement is

under seal and is broken, an action for damages may be

(t) 2 Giff. 509. Compare Steuart (y) 3 GifF. 442.

V. Gladdone, 10 Ch. D. 626, where (s) Ante, p. 134.

there was no clause specially ap- («) Davis v. Avier, 3 Drew. C4.

plicable to good-will.
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brought upon it (/>). But it has been hekl that an agreement ^^- ^^^- Chap. 9.
° ^ ^ -^

.

'=^

.
Sect 2.

not under seal entered into between two members of a dis-

solved partnership, to the effect that one of them shall get in

the debts of the firm, and paj- wliat he shall receive in respect

thereof to his co-partner, is not an agreement on which the

latter can maintain an}'- action for damages in case the debts

are got in, and the money received on account of them is not

paid over
;
for it is said there is no consideration for such an

agreement (r). But it seems to have been admitted, in the

case in which this was decided, that if the partner to whom
the money when received is to be paid agrees that he will take

no steps to collect the debts himself, that will be a sufficient

consideration to support the promise to pa}'.

When a partner retires, on the terms that the continuing Getting in

partners are to get in the old debts, and that such debts, when
g^j^^ succeeds

got in, are to be taken into account in ascertaining the share another,

of the retiring partner, the latter will have a right to charge

the continuing partners with whatever debts they may choose

to take to themselves and not get in. As observed by Lord

Romilly : "If continuing partners who are bound to get in

debts belonging to an old firm, think fit to enter into a new

agreement with the debtors of the old firm, by which those

debtors become the debtors of the new firm, and the debts of

the old firm become merged in that of the new firm by a

security taken for the aggregate debt, such continuing partners

are liable to the retiring partners for the amount of the old

debt as one of the assets received by them "
(d).

20. Assignment of share, cCr.—When a partner retires or 20. Assignment

dies, and he or his executors are paid, what is due in respect by retiring

'

of his share, it is customary for him or them formally to assign
P'"ii"*"c''-

and release his interest in the partnership, and for the con-

tinuing or surviving partners to take upon themselves the

payment of the outstanding debts of the firm, and to indemnify

their late partner or his estate, from all such debts.

{h) As in Belcher v. Sikes, 8 B. & was come to between a solvent part-

C. 185. ner and the assignees of a bankrupt

(c) See Lewis v. Edwards, 7 M. & partner.

W. 300, where such an agreement ((/) Lcts v. La/orest, 14 Beav. 262.

G a
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Ek. III. Chap. 9. An assignment of all the partnership stock, debts, sums of
oGCT/« Ait—

-_ money, and all other the personal estate and effects of the

deLts. assignors as partners, did not before the Judicature acts give

the assignees a right to sue one of the assignors for a debt due

from him to the partnership (e). But if one of the assignors

after the execution of the deed releases a debt which has been

assigned, or negotiates a bill held by the firm, he becomes

liable to an action, for he has no right to derogate from his

own grant (/).

Stamp on assign- An assignment by a partner of his share and interest in the

par"ner^°"

^°'^^
^^'"^ ^o liis co-partners, in consideration of the payment by

them of what is due to him from the firm, is regarded as a

sale of property within the meaning of the Stamj) acts ;
and

consequently the deed of assignment requires an ad valorem

stamp (^). But if the retiring partner, instead of assigning

his interest, takes the amount due to him from the firm, gives

a receipt for the money, and acknowledges that he has no more

claims on his co-partnerS, they will practically obtain all they

want
;

but such a transaction, even if carried out by deed,

could hardly be held to amount to a sale
;
and no aci valorem

stamp it is apprehended would be payable (/<).

21. Usual in- 21. Indemnity to outgoing partner.
—An indemnity is ordi-

narily given by a bond or covenant entered into by the con-

tinuing or surviving partners, in consideration of the assign-

ment to them of all the share and interest of the retiring or

deceased partner. The bond or covenant should be joint and

several (?").
The effect of such a bond or covenant is to render

a retiring partner, as between himself and his late co-partners,

a surety only for the payment of the partnership debts (A) ;

(e) See Aulton v. AtJdns, 18 C. B. of a deceased partner did not state

249. tlie consideration, and bore only a

(/) Aulton V. Atkins, 18 C. B. common deed stamp ;
and it was

249. held that the deed was a good docu-

{(j) Christie v. Commissioners of ment of title, although some penalty

Inland Revenue, L. E. 2 Ex. 46 ; might be payable by the parties to

Phillips V. Same, ib. 399
;

Potter v. it, or by their solicitors, for not

The Com.missioners of Inland Revenue, stating the consideration.

10 Ex. 147. These cases overrule {i) See, as to this, ante, p. 196.

Belcher x. Sikcs, 6 B. & C. 234. (k) Rodgers v. Maiv, 4 Dowl. & L.

(h) In Steer v. Croicley, 14 C. B. 66
; Oakeleij v. PashcUer, 4 CI. & Fin.

N. S. 337, a release by the executors 207, a7ite, p. 251.

(lemnity.
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and to render him their specialty creditor if, notwithstanding ^^- m- Chap. 9..... Sect. 2.

their indemnity, he is compelled to pay those debts (l).

It is to be observed, that in the absence of any agreement to Right to in-

that effect, a retiring partner or the executor of a deceased
'^™^^ ^"

partner has no right to an indemnity from the other partners,

except so far as he may be entitled to have the assets of the

firm applied in payment of its debts, and to enforce contribu-

tion in case he has to pay more than his share of those debts.

But if all the assets of the firm are assigned to the continuing

or the surviving partners, it is onlj^ fair that they should under-

take to pay its debts : and if it appears that it was the intention

of all parties that they should do so, effect will be given to such

intention, although the undertaking on their part is not ex-

plicit in its terms ()»)•

When a retiring partner assigns his interest in the partner- Effect of express

I' , iij.'i' ii J'- i indemnity on
ship assets, and obtams irom the contniumg partners a cove- jien.

nant of indemnity, his lien on the partnership assets seems to

be at an end. In lie Langmead's trusts (w) the assignment was Re Langmead's

made expressly subject to the payment of the retiring partner's

share of the partnership debts. The continuing partner became

bankrupt ;
and the retiring partner's executors were compelled

to pay the unsatisfied partnership debts. It w'as nevertheless

held that they had no lien on the specific assets of the old

firm, but were confined to their remedy on the covenant for

indemnity.

22. Arhityatioii clauses.—With respect to these, it is to be 22. Arbitration

, , clauses.
observed :

—
1. That an agreement to refer to arbitration is one which a

court will not decree to be specifically performed (o) ;
and

2. That it is one which (independently of the Common law

procedure act of 1854) cannot be effectually set up as a

defence to any action relative to a matter agreed to be re-

(/) Musson Y. May, 3 V. & B. (o) Agar v. Maddew, 2 Siin. &
194. Stu. 418 ; Street v. Righj, 6 Ves.

(»() See Saltoun v. Houstoun, 1 818. An action will lie for not

Bing. 433. referring in pursuance of an agree-

(n) 7 De G. M. & G. 333. See, ment so to do, Livingston v. Balli, 5

too, Lingcn v. Slmpso7i, 1 Sim. & E. & B. 132. See, generally, Fry,

Sin. GOO. Sec, ante, pp. 354, 355. Spec. Perf. cli. 8 (ed. 2).

G G 2
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Bk. III. Chap. 9.
fgp^.gj^l Qj-)

.

luiless, indeed, the reference has been expressly

made a condition precedent to the right to sue (5').
At the

same time a Com't will sometimes decline to interfere between

partners who have agreed that their disputes should be re-

ferred to arbitration, and who have not attempted so to settle

them (r).

17 & IS Vict. By 17 & 18 Vict. c. 125, which contains several important
c. 125, § 11.

provisions respecting agreements to refer to arbitration, it is

amongst other things (by § 11) enacted that,
—

"Whenever the parties to any deed or instrument in writing to be

hereafter made or executed, or any of them, shall agree (s) that any then

existing or future diifei-ences between them or any of them shall be

referred to arbitration, and any one or more of the parties so agreeing, or

any person or persons claiming through or under him or them, shall never-

theless commence any action at law or suit in erpiity against the other party

or parties, or any of them, or against any person or persons claiming through

or under him or them, in respect of the matters so agreed to he referred, or any

of them, it shall be lawful for the court in which action or suit is brought,

or a judge thereof, on application by the defendant or defendants, or any of

them, after appearance, and before plea or answer, upon being satisfied

that no sufficient reason exists why such matters cannot be or ought not to

be referred to arbitration according to such agreement as aforesaid, and that

the defendant was at the time of the bringing of such action or suit and

still is ready and willing to join and concur in all acts necessary and

proper for causing such matters so to be decided by arbitration, to make a

rule or order staying all proceedings in such action or suit, on such terms,

as to costs and otherwise, as to such court or judge may seem fit
;
Provided

always that any such rule or order may at any time afterwards be discharged

or varied as justice may require."

The section does not apply where a submission to refer has

been revoked before action (t).

{})) Dau-son v. Fitzrjerald, 1 Ex. 91, and of V.-C. Wood in Coohe x.

D. 257
;
Edwards v. Aberayron, Sc, Coohe, 4 Eq. 77.

Soc, 1 Q. B. D. 563 ; Coohe v. Coohe, (?•)
Waters v. Taylor, 15 Ves. 10.

4 Eq. 77 ;
and the older cases re- (s) In Bbjth v. Lafone, 1 E. & E.

ferred to tliere. 435, it was held that the agreement

(q) See Scott v. Avej-y, 5 H. L. C. to refer must be contained in the

811 ; Halfhide v. Fenning, 2 Bro. C. instrument on Avhich the dispute

C. 336. The last case is generally arises. But this has been overruled,

regarded as overruled, but qiuere See Bandell, Saunders, and Co. v.

whether it is not capable of being Thompson, 1 Q. B. D. 748, and

supported on the principle recog- Mason v. Haddan, 6 C. B. N. S.

nised in Scott v. Avery. See the ob- 525.

servations of Lord St. Leonards in (t) Randcll, Saunders, and Co. v.

Dirnsdak v. Robertson, 2 Jo. & Lat. Thompson, 1 Q. B. D. 748.
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The Court will decide whether the matters in dispute are or ^^-
^^i- Chap. 9.

^
Sect. 2.

are not within the arbitration clause (v). But even if they are,

the section is not imperative ;
and the Court in the exercise

of its discretion has declined to interfere w^here there were

several matters in dispute, some only of w'hich were within

the agreement to refer (r) ;
where one of the parties had become

bankrupt (.r) ;
where there was a ho7id fide suggestion of

fraud {y) ; where there was reall}- no question in dispute, and

the defendant's only object was dela}^ {z) ;
where the object

was to stop a suit, and not really to settle a dispute, which

the defendant desired to refer before the suit was com-

menced (a).

Where, however, there is a hond fide dispute within the

meaning of an agreement to refer, and there is no satisfactory

reason wh}^ such disirate should not be settled b}' arbitration,

legal proceedings will be stayed {h) ;
even although the agree-

ment to refer is contained in articles of partnership for a term

of years which has expired {c).

In one case the Court refused to interfere where the plaintiff

sought to have a partnership dissolved, and to have a receiver

appointed, on the ground of the defendant's misconduct {d) ;

but this case has not been followed (e) ;
nor is there any reason

why the Court should not ajipoint a receiver, if necessary,

pending the arbitration (/).

()'.)
See Picrcy v. Young, 14 Cli. Cli. D. 471, wlieie notice to dissolve

D. 200. had been given ;
Law v. Garrett, 8

(v) JVheatlcy v. Westminster, dr., Cli. D. 26, where the agreement was

Coal Co., 2 Dr. & Sni. 347. to refer to a foreign tribunal
;
Plews

(a-) Pennell v. Walker, 18 C. B. v. Baher, 16 Eq. 564
; Wilhsford v.

651. Watson, 8 Ch. 473, and 14 Eq. 572 ;

(y) Wallis v. Hirsch, 1 C. B. X. S. Pumdegrjer v. Holmes, L. E. 1 C. P.

316. Compare Russell v. Eussell, 14 679 ; Seligmann v. Le Boutillier, il).

Ch. D. 471, where the party com- 681
;
Pussell v. Pellegrini, 6 E. & B.

plaining of fraud resisted arbitra- 102 )
;
Hirsch v. Im Thurn, 4 C. B.

tion. N. S. 569.

(.-) Lury V. Pearson, 1 C. B. N. S. (c) Gillett v. Thornton, 19 Eq. 599.

639. The true grounds of this deci- (d) Cook v. Gatchiwle, 10 Jur. N.

sion appear to have been those stated S. 1068.

above, but the report is obscure. {e) Plews v. Baker, 16 Eq. 564 ;

(a) Corcoran v. Witt, 8 Ch. 476 n., Gillett v. Thornton, 19 Eq. 599.

explained in 16 Eq. 571. (/) See as to this, infra, note (o).

(6) As in Russell v. Eussell, 14
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r.k. III. CImp. 9.

Sect. 2.

Power of arbi-

trator.

23. Penalties,

Under a general submission by partners of all matters in

difference between tliem, an arbitrator may dissolve tlie part-

nersliip (g) ;
and may order one partner to pay or give secmity

for tbe payment of a certain sum to tbe otlier (/<) ;
and appor-

tion the assets between them (?) ;
and order conveyances to be

made (k) ;
and direct one partner to sue in the name of him-

self and others, and give them a bond of indemnity (l) ;
and

restrain one partner from carrying on business within certain

limits (in) ;
and direct mutual releases to be executed (n). It

seems, however, that the arbitrator cannot appoint a receiver

to collect and get in the partnership assets and credits (o) ;

nor direct one of the partners to pay mone}^ to him (the arbi-

trator) in order that he may apply it in payment of certain

specified debts
( p). It has also been held that an arbitrator

cannot enter into the question whether any part of a pre-

mium paid on entering into the partnership shall be refunded,

unless the submission pointedly raises that question for deter-

mination (q).

23. Penalties and liquidated damages.
—The last clause in a

partnership deed is often one by which each partner binds him-

self to pay, either by way of penalty or by way of liquidated

damages, a certain sum in case of the infringement by him of

any agreement contained in the previous clauses. A stipula-

tion that on the breach of any agreement in the articles, a sum

((/)
Green v. TFaring, 1 W. Blacks.

475 ;
Hutchinson v. Whitfield, Hayes,

Ir. Ex. 78. Simmonds v. Sivaine, 1

Tannt. 549, shows that a dissolution

need not be awarded.

(/()
Simmonds v. Sioaine, 1 Taunt.

549.

(i) Lingood v. Eade, 2 Atk. 505
;

JFood v. JVilson, 2 Cr. M. & R. 241 ;

Wilkinson v. Page, 1 Ha. 276.

(/c)
Wood V. Wilson, 2 Cr. M. &

E. 241.

(?)
Burton v. Wigley, 1 Bing. N.

C. 665 ;
and see Goddard v. Mans-

field,
19 L. J. Q. B. 305

; Philirps v.

^Knigktley, 2 Str. 903.

(m) Morleij v, Neioman, 5 D. & R.

317. In Burton v. Wigley, 1 Bing.

N. C. 665, the award permitted a

partner to carry on business, al-

though the articles proAnded for his

not doing so.

(n) Lingood v. Eade, 2 Atk, 505,

where the arbitrator directed such

releases to be settled by a Master in

Chancery.

(o) Lingood v. Eade, 2 Atk. 505 ;

Be Mackay, 2 A. & E. 356. But a

receiver was appointed in Bonth v.

Peach, 2 Anstr. 519, and 3 ib. 637.

(p) Be Mackay, 2 A. & E. 356.

(q) See Tattersall v. Groote, 2 Bos.

& P. 131.



USUAL CLAUSES :JD

shall be paid by way of penalty is of little real use, and is ^^- m- Chap. 9.

Sect. 2.

sometimes worse than useless, for the sum mentioned will not

be payable unless damage to its amount can be proved (r) ;
and

on the other hand the penalty generally limits the compensa-
tion which can be obtained, even although damage to a greater

extent has been sustained (s). Moreover, if there are several

covenants, and if for any breach, however trivial, of any of them

involving the payment of a small sum of money, it is stipulated

that a large sum shall be paid by way of liquidated damages, :

the stipulation is always construed as a stipulation for payment
of the larger sum by way of penalty (t). An agreement to pay
a definite sum as liquidated damages in certain specified

events, e.g., on carrying on business within prescribed limits,

may no doubt prove useful (u) ;
but even in these cases care

must be taken not to make the contract alternative
;
for if it is

and the stipulated sum is paid, a court will not interfere

by injunction (x). The mere existence of an agreement for

liquidated damages does not, however, necessarily make a con-

tract alternative, and preclude such interference (jj).

(r) See the note to Gamsford v.

Griffith, 1 Wms. Sannd. 57.

(.s)
See Clarke v. Ld. Abinrjdon, 17

Ves. 106.

(t) See Trallis v. Smith, 21 Ch. D.

243, where all the older cases are re-

viewed. See, also, Elphinstone v.

Monldand Iron and Coal Co., 11

App. Ca. 332.

(tf) Atkyns v. Kinnier, 4 Ex. 776 ;

Reynolds v. Bridge, 6 E. & B. 528

may be referred to as examples.

See, too, The East India Co. v.

Blake, Finch. 117, where it was

held that though a court of equity
would relieve against a penalty, it

would not relieve against payment
of liquidated damages.

(x) Sainter v. Ferguson, 1 Mac. &
G. 286

;
Woodu-ard v. Gyles, 2 Veru.

119.

{y) French, v. Maccde, 2 Dr. &
War. 269

;
Coles v. Sims, 5 De G. M.

& G. 1
;
and see Avery v. Langford,

Kay, 663
;

Clarkson v. Edge, 33

Beav. 227.
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CHAPTER X.

OF ACTIONS BETWEEN PARTNERS.

SECTION L—GENERAL OBSERVATIONS.

Bk.III. Chap. 10.

Sect. 1,

Legal proceed-

ings between

partners.

1. Law before the Judicature acts.

The mutual rights and obligations of partners having been

examined, it is proposed in the next place to consider the

means by which those rights and obligations can be enforced.

It has been already seen (Bk. ii., c. 3) that before the Judi-

cature acts there was no method by which an ordinary firm

could sue or be sued by any of its members, either at law or

in equity ;
for the firm, as distinguished from the persons com-

posing it, had no judicial existence. All proceedings, there-

fore, which had for their object the enforcement of the mutual

rights and obligations of partners, had to be taken by some or

one of the members of a firm individually against some others

or other of them also individually. The consequences of this

rule were important, for it followed from it—
1. That no action at law could be brought by one partner

against another for the recovery of money or propert}^ payable

to the firm as distinguished from the partner suing ;

2. That no suit in equity was maintainable by one partner

against another with respect to a matter in which the firm was

interested, without bringing all the members thereof before the

court. This rule was subject to excei:)tions, as will be seen

hereafter ; but it was established as a rule, and flowed from the

non-recognition of the firm.

Moreover, until the law was altered by 31 k 32 Vict. c. 116,

no criminal prosecution was sustainable by one partner against
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another for stealing the property of the firm (a). But this
Bk.lil.^Chap.io.

inconvenience has been removed by the above mentioned

statute (h).

The inability of a fiDii to sue one of its members, and rice

versa, arose from the circumstance, that in an action by a firm

against one of its members, or vice versa, the member in ques-

tion must be both a plaintift' and a defendant. Practically it is

often extremely inconvenient to have recourse to the interven-

tion of a trustee, and to procure agreements to be made with

him so as to enable him to sue and be sued thereon. But, in-

convenient as this was, it was only through the intervention of

a trustee that agreements between partners and the firms to

which they belonged, could be so entered into as to be enforce-

able by action at law (c). An agreement by each partner with

his co-partners might indeed be framed so as to enable one to

be sued by the others, if care was taken to exclude the partner

sued from all share in what was sought to be recovered from"

him, and to exclude the partner suing from all obligation to

contribute to his own payment (d) ;
but an agreement drawn

(a) In R. V. TFarhurton, L. R. 1

Cr. Ca. Ees. 274, it was held that a

partner might be convicted of con-

spiring with others to defraud his

co-partner by falsifying the accounts

of the firm, and thereby, in effect,

robbing his co-partner. But in B.

V. Evans, 9 Jur. N. S. 184, a partner

who misrepresented the partnership

accounts, and thereby obtained more

than his share of money, was held

not liable to conviction for obtain-

ing money under false pretences :

and in R. v. Loose, 29 L. J. M. C.

132, R. v. Marsh, 3 Fos. & Fin. 523,

R. V. Bren, 3 N. R. 176, members of

friendly societies indicted for steal-

ing the monies of the societies were

held not liable to conviction. How-

ever, in R. V. McDonald, 7 Jur. N.

S. 1127, a servant who was paid a

salary and a percentage of profits

was convicted of embezzlement ;

and in R. v. Burgess, 2 N. R. 85, and

in R. V. Webster, 7 Jur. N. S. 1208,

a member of a friendly society was

convicted of larceny, and in R. v.

Proud, 10 W. R. 62, of embezzle-

ment. In the last three cases, how-

evei', there were special circumstances

as regards the possession of the

money and the trust reposed in the

prisoner. A shareholder in a bank-

ing company governed by 7 Geo. 4,

c. 46, was convicted of embezzling

money of the company in R. v. At-

Icinson, Car. & Marsh. 525.

(5) See on it, R. v. Smith, L. R. 1

Cr. Ca. R. 266
;
R. v. Robson, 16 Q.

B. D. 137 ; Roo2ye v. D'Avigdor, 10

ib. 412.

(c) See Bedford v. Brutton, 1 Bing.

N. C. 399, as to an action by a

partner against the trustees of him-

self and co-partners.

(d) Radenhurst v. Bates, 3 Bing.

463.
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Stipulation that

secretary, &c.,

for time being
sLall sue.

Lk.iir. ciiap.io. so as to accomplish both these objects, was not generally
Sect. 1.

convenient.

It was not, however, competent for partners to establish,

even as amongst themselves, a rule that some officer, e.g., the

treasm-er or secretary of the firm for the time being, should, as

it were, represent the firm and sue and be sued on its behalf

accordingly. Consistently with the established law, effect

could not be given to such a rule, and it was simply nuga-

tory (c). The consequences of this doctrine when applied to

companies were extremely serious.

Effect of the

Judicature

acts.

Actions by
and against
the firm.

2. Effect of Judicature acts.

The general effect of the Judicature acts, so far as they

relate to legal proceedings by partnerships, has been already

investigated (Bk. ii., c. 3); and it was then seen that a firm

can now sue and be sued in its mercantile name ; that where

parties are numerous and have a common interest, some of

them may sue and be sued on behalf of all in respect thereof.

Further, there is now the same facility in arranging pnrties to

actions in all divisions of the High Court as there was formerly

in arranging parties to suits in equity ;
and the fact that an

account has to be taken in order to ascertain what is due from

one party to another is no longer any reason why an action by

one against the other should fail ; at most, such a circumstance

may render it expedient to transfer the action from one division

of the High Court to the other at some stage of the action.

Nor is there any danger now of an action for an account being

held unsustainable on the ground that an action for damages

is the proper remedy (/).

With respect to actions by the firm, it has been already

(c) Hyhart v. Parler, 4 C. B. N. S.

209 ;
Evans x. Hooper, 1 Q. B. D.

45 ; Gray v. Pearson, L. R. 5 C. P.

5G8. As to Bills of Exchange, see

ante, p. 180, note («).

(/) See as to the jurisdiction of

the Court of Chancery to entertain a

suit for an account where there was

no partnership, trust, or fraud, Smith

v. Leveaux, 2 De G, J. & Sm. 1 ;

Moxon v. Bright, 4 Ch. 292
;
Hem-

ings v. Pugh, 4 Giff. 456
; Barry v.

Steveiis, 31 Beav. 258. See, also, as

to claims for mere damages. Great

Wcdern Ins. Go. v. GunUffe, 9 Ch.

525
;
Duncan v. Luntkij, 2 Mc. &

G. 30
; Clifford v. Brooke, 13 Ves.

132.
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pointed out that the name of the firm is only a compendious ^k. III. Chap. lo
OGCt. 2i,

expression, for denoting the individuals composing the firm

when the name of the firm is used. It has not j^et heen

decided whether an action in the name of the firm can be

maintained by or against one of its own members
;
but the

writer sees no difficulty in principle in supporting such an

action ;
the firm being regarded for the purposes of the action

as one collective whole (//). This, however, is comparatively

an unimportant matter
;
for if an action in that form cannot

be maintained, it is plain that one partner can sue another

whenever he has legal or equitable rights to be enforced or

adjusted Qi).

With respect to actions by or against some partners on Actions by or

behalf of themselves and others, it must be borne in mind that ^^ behalfT/

suits in this form have long been familiar in courts of equity,
o^l^^i's-

and certain rules respecting them have been settled which are

not interfered with by the Judicature acts. These rules will

be fully investigated presently.

SECTION II.—PARTIES TO ACTIONS BETWEEN PARTNERS.

1. General rule as to 'partnership actions.

In actions between partners not involving any partnership General rules as

,
•

J i-
•

J 1
•

, ^ to actions
account or any mterierence with persons agamst whom no between

relief is sought, the general principles applicable to actions P-'^'^'^'^ei-s.

generally must be observed (i). But partnership disputes

usually involve the taking of some account in which all the

partners are interested, or the granting of an injunction or

the appointment of a receiver, which materially affects them

all. Hence, it has long been a rule in Chancery that where

((/) Sucli actions are common in against A. and C. to set aside a

Scotland. fnmdulent transaction in Avhich the

(/i) There may, however, still be tAvo defendants had concnrred
; then

difficulties in framing an action pro- A. and B. became bankrupt ;
it was

perly as in Robertson v. Southgate, 6 held that tlie joint assignees of A.

Ha. 536. Ill that case there was a and B. could not proceed with the

partnership of three persons. A., B., suit against C.

and C.
; A. retired, B. filed a bill (i) Ante, book ii. oh. 3.
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Bk.III. Chap. 10,

Sect. 2,

Action against
estate of

deceased part-
ner.

Actions for dis-

solution.

Action for share

of ascertained

sum.

Sub-partnership.

the number of partners is not great they must all be parties

to a suit for an account if within the jurisdiction of the

court (A) ;
and subject to the question how far the firm can be

treated as representing them all, this rule is still in force.

Upon a similar princii^le, where a creditor of a firm sought

payment of his debt out of the estate of a deceased partner, the

surviving partners had to be made co-defendants with the

executors of the deceased (/).

It follows from the same principle that to an action for a

dissolution and winding up of an ordinar}^ partnership, all the

partners within the jurisdiction must be parties (m) ;
and that

the representatives of deceased partners must be parties also if

they have any interest in the partnership accounts («)•

But although in an action for obtaining payment of a pro-

portion of an unascertained sum, all the persons interested in

that sum must, as a general rule, be parties, yet, where the

sum to be divided is ascertained, and the shares into which it

is to be divided are also ascertained, an action for the payment

of one of those shares may be maintained without making the

persons interested in the other shares parties (o).

So, where the account which is sought is one in which the

l-)artnership is not concerned, it is not necessary or proper to

make all the partners parties. If, therefore, a partner has

agreed to share his profits with a stranger, and the latter seeks

an account of those profits, he should bring his action against

that one partner alone, and not make the others parties (j>).

(k) See Hills v. Nash, 1 Pli. 594.

(/) Ee Hodgson, 31 Ch. D. 192
;

Willdnson v. Henderson, I M. & K.

582. Tliis subject -n-ill be examined

hereafter.

(m) Evans v. Stokes, I Keen, 24
;

Richardson v. Hastings, 7 Beav. 301
;

Harvey v. Bignold, 8 ib. 343
;
Decks

V. Stanho2)e, 14 Sim. 57 ;
Wheeler v.

Van Wart, 9 ib, 193 ; Lor:g v.

Yonge, 2 ib. 369 ; Mnjat v. Far-

quharson, 2 Bro. C. C. 338
;
Ireton

V. Lewis, Finch. 96.

(«.)
See Cox v. Stejyhens, 9 Jur.

N. S. 1144, and 2 N. R. 506
;
Baloo

Janokey Doss v. Bindabun Doss, 3

Moo. In. App. 175, and Ca^dhorn

V. Chalie, 2 Sim. & Stu. 127, where

it appears that a surviving partner

will, if necessary, be constituted the

legal personal representative of the

deceased.

(o) See Weymouth v. Boyer, 1

Ves. J. 416 ; Smith v. Snow, 3

Madd. 10. Compare Hills v. Nash,
1 Ph. 594.

(j/) Brou-n v. Dc Tastet, Jac. 284
;

Baymond's case, cited by Lord Eklon

in Bx parte Barrotc, 2 Rose, 255
;

Bray v. Fromont, 6 Madd. 5
; and

see Killock v. Greg, 4 Russ. 285.
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Tliis rule, however, does not apply to an action for an account Bk.lll. Chap.io.

.

' ^ ^ -^

Sect. 2.

brought by an assignee of a partner's share (7) : and where an

equitable mortgagee of a share in a mine brings an action for

foreclosure, all the partners ought to be parties (r).

Whether in an action against the executor of a partner for Actions against

an account of profits made by wrongfully employing the assets account of

of the deceased in the business of a firm of which the executor P™"*®-

is a member, it is necessary to make the other members of the

firm parties, is not always easy to decide. The rule appears

to be that the}^ are necessary parties if the account sought is

an account of all the profits made by the use of the capital of

the deceased
;
but not if the account is confined to so much of

those profits as the executors have themselves received (s).

Although a person may have no interest in the account to Effect of praying

be taken, and would therefore be an improper party to an action ^"•'""'^ '*^"'

confined to such account, j'et, if an injunction is sought to be

obtained against him speciall}', he must be made a party. For

this reason, the Bank of England and Sheriffs are often made

parties to actions in which they have no real interest (t).

2. IVhere some partners may sue or he sued on hckalf of

themselves and others.

It has been held in many cases, that to a bill praying for a Some on Lebalf

dissolution of a partnership, all the partners, however nume- ^^^ others.

rous, are necessary parties, and that consequently, a bill filed

by some on behalf of themselves and others, and praying for a

dissolution, is bad on demurrer («). This rule is suj^posed to

admit of no exception, and it has, though with expressions of

((/)
See Bergmann v. Macmillan, 17

Ch. D. 423
;
Whetliam v. Vavey, 30

ib. 574.

(r) Eedmayne v. Forster, 2 Eq.
467.

(s) See Vyse v. Foster, 8 Cli. 309,

and L. E. 7 H. L. 318
; Simpson v.

Chapman, 4 De G. M. & G. 154.

Compare McDonald v. Eichanlsoyi, 1

Giff. 81.

(t) See, for example, VuUiamy v.

Nolle, 3 Mer. 593 ; Bevan v. Lewis,

1 Sim. 376.

(h) Evans v. Stokes, 1 Keen, 24
;

Richardson v. Hastings, 7 Beav.

301 ; Harvey v. Bignold, 8 ib. 343
;

Decks V. Stanhope, 14 . Sim. 57
;

niieeler v. Van Wart, 9 Sim. 193
;

Long V. Yonge, 2 Sim. 369 ;
Ireton

V. Leu-is, Fincli, 96
; Moffat v. Far-

quharson, 2 Bro. C. C. 338.
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Bk.Iir. Chap. 10.

Sect. 2.

Presence of pub-
lic officer not

sufficient.

No instance of

decree for dis-

solution where
all the partners
were not before

the court.

regret, been held to apply to unincorporated companies as well

as to ordinary partnerships (a). The reason given for the rule

is, that the affairs of a partnership cannot be finally wound up

and settled without deciding all questions arising between all

the partners, which cannot be done in the absence of any one

of them (y).

Even if a partnership is empowered to sue and be sued by a

public officer, his presence is not, in an action for a dissolution,

equivalent to the presence of all the partners {z).

But notwithstanding these numerous authorities, it may be

permitted to doubt whether it can be considered as a rule

admitting of no exception whatsoever, that to every action

for a dissolution, all the partners must individually be parties.

All that can on principle be requisite, is that every conflicting

interest shall be substantially represented by some person

before the court. If, which is possible, the interest of each

partner conflicts with that of all the others, then all must

undoubtedly be parties. But if the partners are numerous,

and it can be shown that they are divisible into classes, and

that all the individuals in each class have a common interest,

then although the interest in each class conflicts with that of

every other class, there seems to be no reason why, if each

class is represented by one or two of the individuals composing

it, a decree for a dissolution shovild not be made (a). There is

not, however, so far as the writer is aware, any case in which a

decree for a dissolution has actually been made in the absence

of any of the partners.

(x) See cases in last note and Van

Sandau v. Moore, 1 Russ. 441
;
and

Davis V. Fisl; in Farren on Life

Assurances, and cited by counsel in

Younge's Reports, p. 425,

(y) See Richardson v. Hastings, 7

Beav. 307.

(z) See Van Sandaic v. Moore. 1

Russ. 441
;
Davis v. FisJi, cited in

You. 425
;
Abraham v. Hannay, 13

Sim. 581 ;
Scddon v. Connell, 10

Sim. 58.

(u) See EicJiardson v. Larimit, 2 Y.

& C. C. C. 514, and the observations

of Lord Cottenham in JVallworth v.

Holt, 4 M. & Cr. 635. As to Cockhurn

V. Thompson, 16 Ves. 321, see the obs.

of V.-C. Shad well, 2 Sim. 3S0, and

observe that the real object was to

make the defendants account for the

money tliey had received, and that

the question as to want of parties

was not raised with reference to

that part of the prayer of the bill

which sought a dissolution. See,

also, Ord. xvi. r. 9, and Ord. Iv. rr. 3

to 9.



PARTIES. 463

In an action not claiming a dissolution, the question of
^^-^^^-^^'^I'-iO-

parties turns entirely on the nature of the ris;ht sought to be„,. . . .f ?,., Action Bot in

enforced. If an account is required, and it is one in which terms seeking

the interest of each partner is distinct from and in conflict with

that of all the others, then all the partners, however numerous,

must be parties, and their representation by others, or by a

public officer or secretary, will not be sufficient (&). On the

other hand, if there are no such conflicting interests as above

supposed, it will be sufficient if each distinct interest is repre-

sented by a party to the record (c).

It was held in Wallworth v. Holt(d), that where partners are "Wallwortli v.

too numerous to be brought before the Court, and they are

divisible into classes, and all the individuals in one class have

a common interest, a suit instituted b}^ a few individuals of that

class on behalf of themselves and all the other individuals of

the same class against the other members of the company, is

sustainable. Since this decision, there have been many suits

by some shareholders on behalf of themselves and others,

praying for very general accounts (but studiously avoiding a

prayer for a dissolution), and such suits have been successful

whenever the interest of the absent partners has been the same

as that of the plaintiff's on the record (e).

"When no dissolution is claimed, and no winding up of the Actions not

partnership is sought, an action may be properly instituted by ofYssets

^'^^^^°^

some of a number of numerous partners, on behalf of them-

selves and all others whose interest is identical with their own :

and this form of action is constantly adopted where numerous

(b) See Van Sandau v. Moore, 1

Russ. 441
;

Seddon v. Connell, 10

Sim. 58
; Ahraham v. Haiuiay, 13

ib. 581
; McMalwn v. Ujiton, 2 ib.

473
; Sibley v. Alinton, 27 L. J. Cli.

53.

(c) Comp. Harrison v. Brown, 5

De G. & Sm. 728.

(f?) 4 M. & Cr. 619. Coclcburn v.

Thomi^son, IG Ves. 321, is an earlier

decision on this point. See, too,

Good V. Bleicitt, 13 Ves. 397. See,

as to some on belialf, &c., in cases

of voluntary societies assuming to

be corporations, Lloyd v. Louring, 6

Yes. 773.

(e) See Apperley v. Page, 1 Pli.

779. See, for other instances, Cramer

V. Bird, 6 Eq. 143
;
Wilson v. Stan-

hope, 2 (Joll. 629
; Harvey v. Gollett,

15 Sim. 332 ; Cooper v. Webb, ib.

454
;

Clements v. Boiccs, 17 Sim.

167, and 1 Drew. 684
;
Eichardson

V. Hastings, 7 Beav. 323
;
Butt v.

Monteaux, 1 K. & J. 98
; Shejjpard

V. Oxenford, ib. 491
;
Sibson v. Edge-

worth, 2 De G. & S. 73. Compare
Williams v. Salmond, 2 K. & J. 463.
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Bk.III. Chap.lO. partners seek to make their manaofers account for secret bene-
bect. 3.

_

"^

_

fits and advantages obtained by them in breach of the good
faith owing to those whose affairs they conduct (/) ;

or to re-

scind contracts into which the partnership has been induced

to enter by false and fraudulent representations (g). So in the

case of mutual insurance societies and friendly societies one

member may sue tlie trustees or committee and one of each

class of members as representing all the other members, where

the object of the action is to obtain payment of what is due to

the plaintiff (Ii).

General rules as

to interference

between part-
ners.

SECTION III. -CASES IN WHICH COURTS ^YILL NOT INTERFERE

BETWEEN PARTNERS.

There are three general rules by which courts of equity were

influenced when their interference was sought by one partner

against another, and to which it will be convenient at once to

refer
; for the same rules are observed by all divisions of the

High Court in all actions which before the Judicature acts

would have been suits in equity ;
in other words, in all actions

for specific performance, for an account, for a receiver, for an

injunction, and in those actions for fraud in which equitable

relief as distinguished from the simple recovery of damages is

sought. The rules in question, however, have no application

to cases in which prior to the Judicature acts one partner

could have sued another at law. The rules alluded to are, 1,

not to interfere except with a view to dissolve the partnership ;

2, not to interfere in matters of internal regulation ; 3, not to

interfere at the instance of persons who have been guilty of

laches.

Necessity of

praying for a
dissolution.

1. Of the rule not to interfere except ivith a view to a dissolution.

Formerly courts of equity were adverse to interfering at all

(/) Chancey v. May, Prec. in Cli.

592 ;
Hichcns v. Congreve, 4 Euss.

562 ; Taylor v. Salmon, 4 M. & Cr.

134 ;
Beck v. Kantoroivicz, 3 K. & J.

237.

((/) See Small v. Attu-ood, You.

407
;
and 6 CI. & Fin. 232.

{h) See Pare v. Chgg, 29 Beav.

589
; Bromley v. Williams, 32 ib.

177 ; Harvey v. Bechvith, 2 Hem. &

M. 429.
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between one partner and another, unless it was for the purpose Bk. III. Chap. lo.

of dissolving the partnership ; or, if it was dissolved already, of '

finally winding up its affairs. Hence it will be found on refer-

ence to the older reported decisions, that if a dissolution was

not sought, the Court would not decree a partnership account,

nor restrain a partner from infringing the partnership articles,

nor protect the partnership assets from destruction or waste.

This rule, at no time perhaps very inflexible, has gradually

been relaxed
;

it having been discovered to be more conducive

to justice to interfere to prevent some definite wrong, or to

redress some particular grievance, than to decline to interfere

at all unless complete justice can be done by winding up the

partnership, and in that manner settling all disputes. At the

same time so difficult is it to shake off old associations, and to

run counter to established rules, that traces of the aversion

alluded to may yet be found in the decisions of the courts, and

especially in those which relate to the specific performance of

agreements to form partnerships, and in those which relate to

the appointment of receivers and managers. Indeed, notwith-

standing the extent to which the rule has been relaxed in

actions- for an account, or for an injunction, one of the first

points for consideration, even noAv, when one partner sues

another for equitable relief, is, can relief be had without dis-

solving the partnership ? Undoubtedly it maj', much more

certainly than formerlj^ but not always when perhaps it

ought (?). Without stoi^ping to inquire how the question is Modern rule,

to be answered in any particular case (for that will be discussed

hereafter), it may be stated as a general proposition, that courts

will not, if they can avoid it, allow a partner to derive advan-

tage from his own misconduct by compelling his co-partner to

submit either to continued wrong, or to a dissolution (j) ;
and

that rather than permit an improper advantage to be taken of

a rule designed to operate for the benefit of all parties, courts

will interfere in modern times where formerly they would have

declined to do so. At the same time courts will not take the

management of a going concern into their own hands, and, if

they cannot usefully interfere in any other manner, they will

(i) See infra, § 6. (j) See Fairthorm v. Weston, 3 Ha. 392.

ir u
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Bk.III. Chap. 10. not interfere at all unless for the purpose of wmdmg np the
Sect. 3.

, .

partnership.

Disinclination

to interfere

in matters

of internal

regulation.

Clubs.

2. Of the rule not to interfere in matters of internal regulation.

A court of justice will not interfere between partners merely

because they do not agree. It is no part of the duty of the

Court to settle all partnership squabbles : it expects from

every partner a certain amount of forbearance and good feeling

towards his co-partner ;
and it does not regard mere passing

improprieties, arising from infirmities of temper, as sufficient

to warrant a decree for dissolution, or an order for an injunc-

tion, or a receiver (/r). And when partners have themselves

asreed that the management of their affairs shall be entrusted

to one or more of them exclusively, the Court will not remove

the managers, or interfere with them, unless thej'^ are clearly

acting illegally or in breach of the trust reposed in them {I).

The rule not to interfere in matters of merely internal

regulation or discipline is strongly exemplified in cases of

clubs (//().

It is, however, in dealing with disputes between the members

of companies that the rule in question is practically of greatest

importance. The application of it to them is, however,

beyond the scope of the present volume {n).

Laches a bar

to relief in

equity ;

3. Of the ride not to interfere at the instance of persons 2vho

have been guilty of laches.

Independently of the Statutes of Limitation, a plaintiff

may be precluded by his own laches from obtaining equitable

relief. Laches xn-esupposes not only lapse of time, but also

(k) See Marshall v. Colman, 2 J.

& W. 2G6 ;
Smith v. Jeyes, 4 Beav.

503 ;
Lawson v. Morgan, 1 Price,

303 ; Cofton v. Horner, 5 Price,

537 ;
Warder v. Stilwell, 3 Jiir.

N. S. 9 ;
Anderson v. Anderson, 25

Beav. 190.

(/) See Laicson v. Morgan, 1

Price, 307; Waters v. Taylor, 15

Ves. 10.

(«() See Fisher v. Keane, 11 Ch.

D. 353
; Labouchere v. Wharndiffe,

13 ib. 346
; Dawlcins v. Antrobus,

17 ib. 615.

(n) See Foss v. Harbottle, 2 Ha.

461, and other cases of that class, in

the vol. on Companies.
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the exfetence of circumstances wliicli render negligence im- Bk.lil. Chap.io.
Sect. 3.

putable ; and miless reasonable vigilance is shown in the -—' ' '

prosecution of a claim to equitable relief, the Court, acting on

the maxim, vigilantibus non dormientibus suhveniunt leges, will

decline to interfere (o).

In the early case of SJicrma u v. SJicrman{ 2)), two persons to a suit for

had dealings as merchants ; one of them died ; his widow filed
Sherman v.

a bill for an account, but, although the Statute of Limitations Slierman.

did not apply, the bill was dismissed, on the ground that mau}'^

years had elapsed since the dealings in question had taken

place, and the deceased had allowed any claims he might
have had to slumber (q). Again, where an account has been Acquiescence

rendered, and has been long acquiesced in, unless fraud be

proved, a court will not re-open it, although the account may
be shown to be erroneous, and although no final settlement

was ever come to (/•). The same principle is acted on in taking

accounts
;
for charges long improperl}- made and acquiesced in,

or long omitted to be made, and known so to be, are regarded,

in the absence of fraud, as having been made or omitted bj''

agreement, and the question of mistake will not be gone
into (s).

The doctrine of laches is of great importance where persons Laches in en-

have agreed to become partners, and one of them has unfairly mentsVor

left the other to do all the work, and then, there being a profit.
Partnerships,

comes forward and claims a share of it. In such cases as these,

the plaintiff's conduct la3'S him open to the remark that nothing

would have been heard of him had the joint adventure ended

in loss instead of gain ;
and a com't will not aid those who can

be shown to have remained quiet in the hoj)e of being able to

evade responsibility in case of loss, but of bemg able to claim

a share of gain in case of ultimate success.

(o) Laches may preclude relief, Atk. 610.

although actual assent or iutelligent (r) Scott v. Alilne, 5 Beav. 215,

acquiesoeuce on the part of the and on appeal, 7 Jur. 709. See, too,

plaintiff may not be proved, see IFilliams v. Page, 24 Beav. 654 ;

Evans v. Smallcomhe, L. E. 3 H. L. Stiipart v. Arrowsmitli, 3 Sm. & G.

256. See, as to acquiescence, De 176.

Bussche V. Alt, 8 Ch. D. 314. (s) TJwrnton v. Procter, 1 Anst.

(p) 2 Vern. 276. 94, and see ante, p. 383.

{q) See, too, Sturt v. Mellish, 2
H H 2
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C Jwell V. Watts.

D'x.IlI.Chap.10 Thus, in Cowell v. Watts (t) the phiintiff and the defendant
beet. 3.

\ ' X

had agreed to take land for the purpose of improving it, and

letting it upon building leases. A long lease was accordingly

obtained, and was taken in the name of the defendant. The

plaintiff then applied to the defendant to enter into a written

agreement upon the subject of their joint adventure, but this

the defendant declined. The defendant also assumed to act as

sole owner of the land obtained ; he removed the plaintiff's

cattle from it, and borrowed money on a mortgage of the land,

and expended such money in building upon it. The plaintiff

all this time did nothing, although he was aware of what was

going on. After a lapse of eighteen months the plaintiff, by
his solicitor, called upon the defendant to perform the original

agreement; and the defendant declining, a suit for specific

performance was instituted. The bill, however, was dismissed

with costs, on the ground that the plaintiff had by his conduct

induced the defendant to suppose that the plaintiff had aban-

doned the speculation, and that the defendant had the sole

right to the land.

The doctrine now under discussion is especially applicable

to mining and other partnerships of a highly speculative

character. Mining operations are so extremely doubtful as to

their ultimate success, that it is of the highest importance

that those engaged in them should know on whom they can

confidently rely for aid
; if, therefore, a j^erson engages in a

mining adventure in partnership with others, and disputes

arise between them, and he is denied a partner's rights, he

should be careful to assert his claims whilst the disjsute is

fresh
;

for if he lies by until the mine has been rendered

prosperous by his co -partners, and he then comes forward

insisting on his rights as a partner, and seeks equitable as

distinguished from legal relief, he will be refused it
;
on the

ground that he has applied for it too late(»)- On this prin-

ciple, in Senliouse v. Christian (x), where several persons were

lessees of a collier}', and the lease being about to expire, one

Laclies where

]jartiier.-iliip is

a mining part-

uership.

Senhouse r

Christian.

(0 2 H. & Tw. 224.

(h) See, in addition to tlie cases

cited below, Alloicay v. Brainc, 26

Beav. 575, and JFalker v. Jeffreys, 1

Ha. 341.

(x) Cited 19 Ves. 157, and reported

in a note to 19 Beav. 356.
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of them obtained a renewal of it in liis own name, Lord l^k.IIl. Chap.io.
Sect. 3.

Rosslyn dismissed with costs a bill filed by the others claiming

the benefit of the renewed lease. The plaintiffs had allowed

the defendant to work the colliery single-handed at a great

expense ;
and although they were aware of all the facts when

the original lease expired, they did not take anj'jDroceedingsto

enforce their rights until four years afterwards. This case was

referred to with approbation by Lord Eldon, in the case of

Norway v. Ro2ce (y), in which he refused a motion for a receiver Norway v.

made on behalf of a person claiming to be a partner, but whose
°^^'

rights had been long denied.

Again, in Prendergast v. Turton (z), where the capital Prendergnst v.

subscribed for working a mine was spent, and the plaintiff's

refused to contribute more, but the other partners did

contribute more, and ultimately, after a lapse of some years,

succeeded in making the mine profitable, and then the

plaintiffs came forward claiming their shares in the concern,

their bill was dismissed by the Vice-Chancellor Knight

Bruce, and his decision was affirmed on appeal. The same

doctrine was applied in Clegg \. Edmonson (a), the facts ofcieggv.

which were similar to those of Senhouse v. Christian, already

referred to. In two respects Cleggy. Edmonson goes further

than the other cases ;
for first, the defendants had brought in

no fresh capital, the mine having paid its own expenses ; and

secondly, although the plaintiffs had not asserted their claims

by legal proceedings, they had constantly insisted on their

right to participate in the profits obtained by the defendants

under the renewed lease. Upon this point, however, it was

observed by the Lord Justice Turner, that he could not

agree to a doctrine so dangerous as that a mere assertion

of a claim, unaccompanied by any act to give efi'ect to it,

can avail to keep alive a right which would otherwise be

precluded (h).

(y) 19 Ves. 144. There were more appeal, 13 L. J. Ch. 238.

grounds than one for this decision, (a) 8 De G. M. & G. 787. TJie

hut the case is always regarded as suit in so far as it sought for an

an authority in support of the doc- account u^i to the time of dissolu-

trine acted on by Lord Rosslyn in tion was sustained,

Senhouse v. Christian. (b) Tliis general proposition must

(z) 1 Y. & C. C. C. 98, and on of course be taken with reference
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Bk.III. Chap. 10

Sect. 3.

Rule 'V. Jewell.

Effect of evi-

dence of aban-

donment.

In Bale v. Jeivell (c) a member of a cost-book miniiiff com-

pany, which was seriously in debt, had his shares forfeited for

non-payment of calls. After five years he disputed the validity

of the forfeiture and claimed to be reinstated as a partner.

But it was held that he was precluded by his own laches from

obtaining relief.

In the cases already referred to it will be observed that there

was no positive evidence that the plaintiff had ever abandoned

his rights (d) ;
and in Clegg v. Edmonson there was evidence

to show that no abandonment had ever been contemplated. It

need, however, scarcely be observed that positive evidence

of abandonment, in addition to the negative evidence derived

from mere lapse of time, during which nothing has been done

by the plaintiff, greatly improves the position of his opponent.

Jckyl V. Gilbert. There are several cases illustrating this. In Jekyl v. Gil-

bert (e), two artificers agreed to do work for their joint benefit ;

after the work was done, the person for whom it was done

refused to pay ;
the defendant requested the plaintiff to join in

legal proceedings to compel payment, but the plaintiff declined.

Thereupon the defendant brought an action for payment of the

work done by him, and obtained a verdict. The plaintiff then

claimed half the amount recovered, but the Court held that he

was not entitled to any share of it.

So if a part-owner of a ship disapproves of a proposed

voyage, and arrests the ship until the other part-owners give

him security for his share, he is not entitled to any portion of

the profits arising from such voyage (/).

Davis V.

JoLnston

to tlie case before the Court. It

cannot be laid down as universally

true that protests are useless. They
exclude inferences which, in their

absence, might fairly be drawn from

the conduct of the party protesting,

and are conclusive to show that no

abandonment of right was intended.

See in Hart v. Clarke, infra, p. 472.

(r) 18 Ch. D. 660. The Statute

of Limitations was pleaded, hut was

held not to be a defence, though the

action was not commenced until after

six years from the alleged forfeiture.

Sed qu.

{d) In Prendergast v. Turton

perhaps there Avas, and it is on the

ground that there was, that Lord

Chelmsford distinguished that case

from Hart v. Clarke, which will be

noticed hereafter. See 6 H. L. C.

657-9. See, also, Garden Gully, cDc,

Co. v. McLister, 1 App. Ca. p. 57.

(e) McNaghten's Select Cases in

Chancery, 29.

(/) Davis v. Johnston, 4 Sun.

539.
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Again, where two persons agreed to take land on lease for a Bk.iir.Cbap.io.

building speculation, and one of them afterwards opposed the '-

Reilly v. Wcalsh

prosecution of the speculation and died without ever having
done anything to further it, it was held that the equitable

estate and the legal estate were in the same person, viz., the

survivor, and that he Avas not a trustee as to any portion of the

land for the executors of the deceased (;/).

A fortiori, if a partner formally withdraws from an adventure

when its prospects are bad will he be unable to claim a share

of the profits resulting from it if it ultimately proves to be

profitable (/<) ;
such cases, however, are not so much cases of

laches as of estoppel or agreements to release.

It is now necessary to advert to one or two cases apparently Cases in which
ItlcllGS litis not

at variance with the foregoing, and in which persons claiming been a bar to

the rights of partners have succeeded in obtaining the assist-
^'^

ance of a court of equity, although their demands have been

stale, and although the success of the joint adventure has been

due to the exertions of those against whom those demands

were made.

The case of Lake v. Craddock (i) is sometimes referred to as Lake v.

one of the class now in question. But this case, in truth, only

decided that if one of several partners chooses to claim the

benefit of partnership dealings, after having for some time

ceased to take any part in the aflairs of the partnership, he

must contribute his share of the outlays made by the other

partners, with interest. It was not decided in Lake v. Crad-

dock that a partner could, on the above terms, claim the

benefit of what had been done by the others
;
and although

the decree gave a partner who had long abandoned the concern

the option of either claiming a share on proper terms, or of

being excluded altogether, the other partners do not appear to

have raised any objection to this option being given.

The cases which are most at variance with those referred to

{g) Reilly v. Walsh, 11 Ir. E({ 22, defendants had long ceased to take

{h) Maclure v. Eipley, 2 Mac. & G. any part in the partnership afiairs.

275. An account was decreed, and liberty

(i) 3 P. W. 158. The bill in was j;;iven to this defendant to come
effect was filed by the plaintiff in on terms, or to be excluded. He
against four persons, his co-part- appealed, being discontented with

ners for an account. One of the the terms imposed.
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Bk.iil. Cha-1.10, [yi the prececliiif^ pf^ges, are the recent cases oi Hart v. Clarke
Sect. 3.

^

and Clements v. Hall.

Plart V. Clarke. In Havt V. Clarke (k) the facts were shortly as follows,
—a

mmmg company was formed on the cost-book principle, and

there was no express agreement authorising the forfeiture of

shares on the non-payment of calls. The plaintiff and the

defendants were lessees of the mine, and the only shareholders

therein. Money being required for carrying on the mine, and

the plaintiff not furnishing his proportion of the sum required,

was, on more than one occasion, informed that on continued

non-payment his shares would be forfeited, and ultimately they

were declared forfeited. The plaintiff, who had all along

denied the power of his co-adventurers to forfeit his shares,

and had suggested modes of obtaining money which they had

not approved, gave them notice that, in the event of the mine

proving successful, he should expect his share of the profits,

and should, if necessary, take legal proceedings to enforce his

claim. A year and a half then elapsed, and at the end of that

time he asserted his claim
;
and the defendants refusing to

recognise it, a bill was filed for an account. The Master of the

Rolls held it to be clear that no number of partners could

exclude another partner and forfeit his share, but that the

plaintiff was not entitled to be considered as still a partner;

(1), because the notice to forfeit his share might be regarded

as a notice to dissolve the joartnership ;
and (2), because for

nearly two years he had taken no step whatever to assert his

rights, but had allowed other people to work the mine, and had

only come forward when he found it had proved a profitable

speculation. On appeal it was also held, that the supposed

right to forfeit had no existence ;
but it was further held, (1),

that the notice of forfeiture could not operate as a dissolution,

inasmuch as that was not the object with which the notice had

been given ; and, (2), that, under the peculiar circumstances

(Ji)
Clarke v. Hart, 6 H. L. C. 633, also a case of forfeiture. Compare

afiirniing Hart v. Clarke, 6 De G. M. Eule v. Jeivell, 18 Ch. D. 660. Shares

& G. 232, and reversing S. C. 19 in cost-book companies may now be

Beav. 349. See, also, Garden Gulhj, forfeited, see 32 & 33 Vict. c. 19,

dr., Co. V. McLister, 1 App. Ca. 39, § 16, &c.
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of the case, the plamtiff coukl not be held to have shown anv Bk.iii. Chap.io.
Sect. 3.

intention to abandon the undertakinef, and that the nature of*&'

mining speculations was such as to render it inequitable to lay

down as a general rule that no adventurer should be entitled

to relief in equity when the adventure becomes productive,

unless he had paid up his calls whilst it remained unpro-

ductive.

The ground of the decision in the above case, and that Ground of the

. , . . , , decision in the

which distniguishes it from SenJiouse v. Cliristian and other last case,

cases alluded to above, is this, viz., that the plaintiff in Hart

V. Clarke had, as one of the lessees of the mine, a legal interest

therein, which nothing had displaced. The Court, therefore,

was in this position : it was compelled either to make a decree

in favour of the plaintitf, or to declare him a trustee of his

share in the mine for the defendants; and there not being

sufficient grounds for justifjing the latter alternative, the

former was necessarily adopted {I). Upon no other ground

can the case, it is submitted, be distinguished from Clegg v.

Edmonson and the other cases alluded to above ; for, although

reliance was placed, in the judgment in Hart v. Clarke, on the

distinct notice given by the plaintiff that he did not acquiesce

in the defendant's conduct, and should insist on his rights, it

was decided in Clegg v. Edmonson that a protest did not enlarge

the time within which redress must be sought in a court of

equity (m).

Clements v. Hall (n) is another case in which, notwithstand- Clements v,

ing the lapse of a considerable time, it was held that relief

ought to be given to a person claiming an interest in a mine
;

but the facts in that case were very peculiar, and four judges

were equally divided. Lord Cranworth and Lord Justice

Turner holding that the plaintiff was entitled to relief, whilst

Lord Justice Knight Bruce and Lord Eomilly were of a

contrary opinion. The facts were in substance as follows.

A. and B. were lessees of a mine which they worked as part-

ners. The lease expired, but the lessees continued in posses-

(l) See ace. Rule v. Jewell, 18 Ch. (n) 2 De G. & J. 173, and 24

D. 660. Beav. 333.

(m) Ante, p. 469.
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Bk.lll. Chap.io. sion as tenants from year to year, and worked the mine as

— before. In 1847 A. died, leaving C. his executor, and be-

queathing an interest in the mine to D. B., after the death of

A., worked the mine alone, claiming it as his OAvn entirely,

and refusing to give any account to C, who, however, con-

stantly pressed for one. In 1850 B. negotiated for and

obtained from the landlord a new lease, but on more onerous

terms than before. Of this C. had no notice. After the new

lease, B., who since the death of A. had only kept the mine

going, began to work it in earnest and at a profit ;
and in 1851

T>. filed a bill against B. and C. to establish his interest in the

mine. C. admitted D.'s title, but B. put in no answer, and

the suit was not prosecuted. In 1853 B. died and C. became

his representative. In 1854 the plaintiff', who was the assignee

of D.'s interest, filed a bill in the nature of a supplemental bill

to D.'s former bill, and sought to have D.'s interest in the

mine secured for his, the plaintift"s benefit. C, who as the

representative of A. had admitted D.'s right in his suit, now,

as representative of B., opposed the plaintiff's claim, and

insisted on lapse of time as a defence to the suit. But it was

held, (1), that on A.'s death, his interest in the mine did not

determine ; (2), that his estate was entitled to share the benefit

of the renewed lease; (3), that A.'s representative was not pre-

cluded in 1853 from asserting this right against B., inasmuch

as B. had kept A.'s representative in ignorance of the real

state of the concern; and, (4), that there had been no laches

on the part of the plaintiff or of D., through whom he claimed,

inasmuch as, since 1851, there had been a bill on the file to

secure their interest.

Effect of recog- Lastly, on the subject of laches it ma}^ be observed that, as

positive evidence of abandonment materially strengthens the

case of those resisting a stale demand, so, on the other hand,

positive evidence of recognition affords an answer to a defence

grounded on laches and lapse of time. Thus, where a share-

holder in a company became bankrupt, but his shares were

carried in the books of the company to a separate account, and

he was regularly credited with the dividends which became

payable in respect of those shares, his assignees were held

entitled to the shares and accumulated dividends, although
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twenty years had elapsed since any claim had been made to Bk.Ill. Chap.io.
Sect. 4.

them [o).
—

•

Notwithstanding Hart v. Clarke and Clements v. Hall, it is Result of the

submitted that the doctrine laid down and acted upon in
''^^^'

Norway v. Rowe, Senhoiise v. Christian, Prendergast v. Turton,

Clegg v. Edmonson, and Ride v. Jewell may still be safely

relied on in all cases except those in which the court can be

driven, as it was in Hart v. Clarke, to the alternative of hold-

ing either that the plaintiff is entitled to relief, or that he has

abandoned and lost his former legal status (j)).

Laches if relied on as a defence to an action ought to be DemuiTer on

expressly pleaded ;
it cannot be taken advantage of by de- iache,r"°

°

murrer, or its modern equivalent, if it can only be made out

inferentially from the statements in the claim (q).

SECTION IV.—ACTIONS FOR SrECIFIC PERFORMANCE.

If two persons have agreed to enter into partnership, and General rule

one of them refuses to abide by the agreement, the remedy SoraianTOof

for the other is an action for damages, and not, excepting in agreements for

partnership.
the cases to be presently noticed, for specific performance. To

compel an unwilling person to become a partner with another

Avould not be conducive to the welfare of the latter, any more

than to compel a man to marry a woman he did not like would

be for the benefit of the lady. Moreover, to decree specific

performance of an agreement for a partnership at will would

be nugatory, inasmuch as it might be dissolved the moment

after the decree was made ;
and to decree specific performance

of an agreement for a partnership for a term of years would

involve the court in the superintendence of the partnershijj

throughout the Avhole continuance of the term. As a rule,

(o) Penny v. Piclcwick, 16 Beav. mere laches is necessary to deprive

246. See, too, the recognition of title a plaintiff of relief. In Beningfield

in Clements v. Hall, ante, p. 473. v. Baxter, 12 App. Ca. 167, there was

(2j) See, also, Garden Gully, dx., a fiduciary relation.

Co. V. MrLidir, 1 App. Ca. 39, (q) See Dcloraitbe v. Browne, 3

which shows that in such a case as Bru. C. C. 633 ; Mitf. PI. 212 ;

Hart v. Clarke, something more than Turner v. Borlase, 11 Sim. 17.
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Cases in which
a decree will

be made.

Bk.lil. Chap.io. therefore, courts will not decree specific performance of an
Sect. 4. . . . „

agreement for a partnership (r). Nor will specific performance

be decreed of an agreement to become a partner and bring in a

certain amount of capital, or in default to lend a sum of money
to the plaintiff (s).

However, if the parties have agreed to execute some formal

instrument which would have the efi'ect of conferring rights

which do not exist so long as the agreement is not carried out,

in such a case, and for the purpose of putting the parties into

the position agreed upon, the execution of that formal instru-

ment may be decreed, although the partnership thereby formed

might be immediately dissolved (t). The principle upon which

the Court proceeds in a case of this description, is the same as

that which induces it to decree execution of a lease under seal,

notwithstanding the term for which the lease was to continue

has already expired (»).

In England v. Curling (x), the plaintiff and two of the de-

fendants agreed to become partners as ship agents, for seven,

fourteen, or twenty-one years, and they signed with their

initials an agreement to that effect. A deed was prepared to

carr}^ out the agreement ;
the deed, however, Avas never exe-

cuted, and it differed somewhat from the agreement. The

parties carried on business as partners under the agreement

for eleven years, and then they began to quarrel. The defen-

dant Curling, who appears to have been in the wrong from the

beginning, gave notice to dissolve in three months
;
he retired

from the partnership, and entered into partnership with other

persons, and carried on business with them on the premises

and in the name of the old firm. The new firm ojjened the

England v.

Curling.

(r) Scott V. Rayment, 7 Eq. 112
;

Hercy v. Birch, 9 Ves. 357 ; Sheffield

Gas, d-c, Co. V. Harrison, 17 Beav.

294 ;
Downs v. Collins, 6 Ha. 418.

See, also, Maxwell v. Tlie Port Ten-

nant Co., 24 Beav. 495, and Vivers

V. Tuch, 1 Moore, P. C. N. S. 516,

where, however, there was fraud.

See, generally, Fry on Spec. Perf.

pt. vi. ch. 3, ed. 2.

. is) Sichel V. Mosenthal, 30 Beav.

371.

(t) Buxton V. Lister, 3 Atk. 385,

and see 1 Swanst. 513, note, and

Stocker v. Wedderhurn, 3 K. & J.

403.

(h) See Wilkinson v. Torkington,
2 Y. & C. Ex. 726, and the cases

there cited.

(,r)
8 Beav. 129. See the observa-

tions of Lord Romilly on this case,

in 30 Beav. 376.
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letters addressed to the old one, and gave notice of its disso- Bk.ni.chap.io.
. . .

Sect. 4.

lution to its correspondents. The plaintiff then filed a bill

for specific performance and an injunction, and he obtained a

decree (y).

The only other class of cases in which anything like specific Specific perform-

performance of an agreement for a partnership will be decreed, account only is

is where a person who has agreed with another to share the
"^^^ ^ '

profits of some joint adventure, seeks to obtain that share after

the adventure has come to an end. Although the decree

giving him the relief he asks may be prefaced by a declaration

that the agreement relied upon ouglit to be specifically per-

formed, this has not the effect of creating a partnership to be

carried on by the litigants, but merely serves as a foundation

for the decree for an account, which is the substantial part of

what is sought and given. An instance of this class of cases is

afforded by Dale v. Hamilton (z). There, in substance, three Dale v. Hamil-

persons had agreed to purchase land
;
to build on it and im-

°'^'

prove it
;
and then to sell it for tlieir common benefit. Land

was accordingly obtained, built upon, and improved, and sub-

sequently the right of one of the three persons to any share in

tlie adventure was denied by the other two. He thereui)on

filed a bill for a sale of tlie land, for an account of the joint

speculation, and for a proper distribution of the monies arising

from the sale ; and the Court held him entitled to this relief.

Another instance of the same kind is afforded by Webster v. Webster v.

Bray (a). In that case the plaintiff and the defendant had

been jointly retained as solicitors to a company. They were

Bray.

(y) The following was tlie minute

of the decree :
—" The Court cloth

declare that the agreement for a

co-partnership, dated, &c., is a

Innding agreenient between the

parties thereto, and ought to be

specifically performed and carried

into execution, and doth order and

decree the same accordingly. Eefer

it to the Master to inquire whether

any and what variations have been

made in the said agreement by and

with the assent of the several par-

ties thereto since the date thereof.

Let the Master settle and approve
of a proper deed of co-partnership

between the said jiarties in pursu-

ance of the said agreement, having

regard to any variations which he

may find to have been made in the

said agreement as hereinbefore di-

rected, and let the jjarties execute

it. Continue the injunction against

the defendant Curling."

{z)
5 Ha. 369, and 2 Fh. 2G6.

(a) 7 Ha. 159.
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Bk.iii. Chap.io. not in partnership as solicitors generally, but the plaintiff
Sect. 4. . .

insisted that they were partners as regarded the business done

for the company, and that the payments made by the company
to each ought to be shared by both. The defendant insisted

that there was no partnership, and that each was to be paid for

the work done by himself, and to retain for his own benefit all

payments in respect of such work. The plaintiff having

resigned, filed a bill for an account, and the Court made a

decree in his favour, declaring that the plaintiff and the defen-

dant were jointly and equally interested in the profits and loss

of the business transacted by them, or either of them, as

solicitors to the company (b).

Other cases of Relief in the shape of specific performance may be required
sijccific perform- /. ,i . . .

ance between 101' otlier purposes besides carrying into execution agreements
partners. ^^ ^^^.j^ partnerships. The assistance of a Court is often re-

quisite to compel those engaged in a going concern, to act

conformably to the articles of partnership ; and also to compel

those who have dissolved partnership, to observe the stipula-

tions into which they have entered. The principles on which

the Courts act in granting or withholding assistance when

sought for the former purpose, will be considered hereafter ;

and with respect to the specific performance, after a dissolution

of partnership, of agreements entered into by the partners

previously to, or at the time of dissolution, it need only be

observed that relief will be granted or refused upon the prin-

ciples by which the Court is ordinarily guided in questions of

specific performance, and that nothing turns on the circum-

stance of the litigants having been partners. It would, there-

fore, be foreign to the objects of the present treatise to

prosecute this subject further
; but for purposes of reference,

it may be useful to mention that the Court has enforced the

following agreements entered into upon or with a view to a

dissolution ; namely—
Agreements not to carry on business within a certain dis-

tance or for a certain space of time (c) ;

{!))
I?ohinson v. Anderson, 20 Beav. 383

;
Turner v. Major, 3 GifF. 442 ;

98, and 1 De G. M. & G. 239, is a and see Coates v. Coates, 6 Madd.
similar case. 287, and Williams v. Williams, 1

(() Whittalcer v. Howe, 3 Beav. Wils. Cli. 473, note.
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Agreements as to the ciistod}' of partnership books and the Bk. III. Chap. lo.

furnishing of copies thereof (d) ;

Agreements that a third party, and he onl}', shall get in

debts (e) ;

Agreements that the value of the share of an outgoing or a

deceased partner, shall be ascertained in a sj)ecified way and

taken accordingly (/) ;

Agreements that an outgoing partner shall offer his share to

his co-partners, before selling it to other persons ((/) ;

Agreements to grant an annuity to a retiring partner and his

widow (//) ;

Agreements not to divulge or make use of a trade secret (i).

SECTION v.—ACTIONS FOR MISREPRESENTATION AND FRAUD.

1. General observations.

The proper remedy for a person who has been induced by
fraud to become a partner with another, depends in the first

place on who the person is who committed the fraud. Speak-

ing generally and subject to certain qualifications which will be

noticed hereafter, if the fraud complained of has been com-

mitted by the other partner, the person defrauded has the

(d) Lingen v. Sim]Json, 1 Sim. & decree was reliLsed ou the ground
Stu. 600, and see JVhittakcr v. Hour, that the agreement .sought to be

3 Beav. 383. enforced was too vague in its terms.

(e) Davis v. Amer, 3 Drew. 64
; See, as to agreements for a valuation,

Turner v. Major, 3 Giff. 442. ante, p. 432.

(/) Morris v. Kearsley, 2 Y. & C. (g) Homfraij v. Fothergill, 1 Eq.
Ex. 139 ; Essex v. Essex, 20 Beav. 567.

442
; King v. Chuck, 17 Beav. 325

; (h) Auhin v. Holt, 2 K. & J. 66 ;

and see Feathersto7ihaugh v. Turner, Page v. Cox, 10 Ha. 163. See, also,

25 Beav. 382, and Gibmi v. Goldsmid, Murray v. Flavell, 25 (Jh. D. 89, and

5 De G. M. & G. 757, reversing S. C. Bonville v. Bonville, 6 Jur. N. S. 414,

18 Beav. 584. Compare Doivns v. ]\L R., where the agreement sued

Collins, 6 Ha. 418, where to have upon was decided not to hear the

enforced the agreement M^ould have construction contended for by the

been to decree specific performance phxintiff.

of a contract for a partnership ;
and (i) Morison v. Moat, 9 Ha. 241.

Cooper V. Hood, 7 W. R. 83, where a
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Bk.III. Chap.lO. option of affirming or of rescinding the contract into which

'— he has been induced to enter ;
and whether he affirms it or

disaffirms it he is entitled to damages for any loss which he

may have sustained by reason of the fraud (k). But if the

fraud has been committed by some third person and is not in

point of law imputable to the other partner, then the person

defrauded has no such option : he cannot rescind the contract :

he can only sue those who defrauded him for damages. But

it will be observed from this general statement that in cases of

this class there is always a preliminary question to be considered,

and which, if negatived, leaves the complainant without any

redress at all: that question is, Has he in fact been induced

by fraud to enter into the contract of which he complains ?

On this preliminary question a few observations may be

useful.

1. Untruth neces- No attempt is ever made to give any precise definition of

^^^^'
fraud, or to restrict by words the circumstances which may be

regarded as amounting to it in point of law. New cases of

fraud must always be met by new decisions. But by the law

of this country a sharp line is drawn between a breach of a

promise or the disappointment of hopes raised
b}'' the expres-

sion of intentions or expectations, on the one hand, and an

untrue statement on the other (/) ;
and speaking generally

there is no fraud sufficient to support an action for damages

or to set aside a contract in the absence of some untrue state-

ment of fact or of some concealment of fact which makes what

is stated substantially untrue (/»)•

(it) Small V. Attwood, You. 507, (m) See as to concealment, Neio

and 6 CI. & Fin. 232
; Pulsford v. Sombrero PJwsphate Co. v. Erlanger,

Richards, 17 Beav. 87 ;
Cruikshanh 3 App. Ca. 1218, and 5 Ch. D. 73 ;

V. McVicar, 8 Beav. 106. And see Peek v. Gurney, L. R. 6 H, L. 377,

Beck V. Kuniorov:icz, 3 K. & J. 230, and 13 Eq. 79
;

Central Pail, of

and cases of that class. Venezuela v. Kiscli, L. E. 2 H. L,

(I) See Jordan v. Money, 5 H. L. 99 ;
Oakes v. Turqiumd, ib. 325 ;

C. 185 ;
Harris v. Nickerson, L. R. New Brunswick, dec, Rail. Co. v.

8 Q. B. 286 ;
Smith v. Chadxdck, 9 Muggeridge, 1 Dr. & Sin. 381. See,

App. Ca. 187. Houldsu-orth v. City also. Cover's case, 1 Ch. D. 182, and

of Glasgow Bank, 5 App. Ca. 317, is the judgment of Fry, J., in Davies

not oppoi5ed to this
;

it turned on v. Lon. <b Prov. Marine Ins. Co., 8

the statutory enactments relating to Ch. D. 474.

the winding up of companies.
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In the next place the untrue statement must relate to some Bk. III. Chap, lo,

. Sect. .5.

material matter, and have been made to the complainant
•T 1 r ^ iT/\ 11 1

^- Untruth

dn'ectly, or nidn'ectly as one oi the public (/O, and have been must be ma-

in fact relied upon by him (o) . S^S'ed
"'

Whether the untrue statement must have been untrue to "po^.

the knowledge of the person making it has given rise to much
^{^^ untruth

controversy. If, indeed, he had no honest belief in its truth f^"**-
^^^^ been

known at the

his ignorance of its untruth is immaterial. But if he honestly time.

believed it to be true, courts of law and courts of equity have

taken different views. It seems, however, now to be settled

that, except under special circumstances, an action for

damages will not lie in such a case, although an action to

rescind a contract founded on the statement can be main-

tained (j^). These two classes of actions require further

notice.

2. Actions for damages.

Where a person has been induced by the false and fraudulent Actions for

. -, .... misrepresenta-

representations oi another to enter into partnershijj with him, tion.

an action will clearly lie at the suit of the first person against

the second for the recovery of damages in respect of such

fraud ((/). And if false representations are made by means of

advertisements issued for the purpose of inducing persons to

take shares, &c., any person who is ensnared by those adver-

tisements, and acts on the faith of them, may maintain an

action against those persons who caused them to be published,

knowing them to be false (r). In order to maintain an action

{n) That tins is sufficient see not been followed. The Court ap-

Clarle v. Didson, 6 C. B. N. S. 453. parently thought that an action for

(o) See Smith v. Chadwick, 9 App. damages might have been maintained

Ca. 187
;
Bellairs v. Tucker, 13 Q. B. at law. In support of the statement

T). 562; Fulsford v. Richards, 17 m\\\&iQxi,?,QQArlwyi(jhty.Nev'hold,

Beav. 87, and others of that class. 17 Ch. D. 301
; Redgrave v. Hurd,

In the remarkable case of the Pa- 20 Ch. D. 1
; Neicbigging v. Adam,

ouima and South Pacific Telegraph 34 Ch. D, 582. As to misrepresen-

Co. V. India Rubier Co., 10 Ch. 515, tations of authority, see FirhanFs

it was held that a contract might be Ex. v. Humphreys, 18 Q. B. D. 54,

rescinded for fraud subsequent to and the cases there cited,

its date, but rendering its perform- {q) See the cases in the next two

auce impossible. notes, and Duhell v. Stevens, 3 B. &

(p) Ante, pp. 163 ct seq. Slim C. 623.

v. Croucher, 1 De G. F. & J. 518, has (/•) Edyington v. Fitzmaurice, 29
I I
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Bk.lll. Chaixio. foi- misrepresentation, it is not necessary that there should
Sect. 5.

^
.

'

. .

-^

have been any direct communication between the defendant

and the phiintifF (s).

Rescission of

contracts of

pavtnersliip.

Pillans v.

Harkness.

3. Actions for rescission of contract.

Where a person is induced by the false representations of

others to become a partner with them, the Court will rescind

the contract of partnership at his instance
;
and will compel

them to rejiay him whatever he may have paid them, with

interest, and to indemnifv him ac^ainst all the debts and liabili-

ties of the partnership, and if the defendants have been guilty

of fraud against all claims and demands to which he may have

become subject by reason of his having entered into partner-

ship with them, he on the other hand accounting to them for

what he may have received since his entry into the concern (t).

The case of Pillans v. Harkness (») affords a good example

of this. In that case the plaintiif was induced b}' the fraud of

the defendants to enter into partnership with them in a fishing

business. Thc}^ got mone}" from him but contributed nothing

themselves ; they nevertheless induced liim to sign a deed,

stating that they had brought in their shares of capital. They
deceived him for two years and referred him, when pressed, to

books which, when examined, were found without any €ntry in

them. The plaintiff then filed a bill against his partners for a

Ch. D. 459. Compare Smith v.

Chadicid; 9 App. Ca. 187
;
Bdlaiis

v. Tucker, 13 Q. B. D. 562. Older

cases are Davidson y. TiiUoch, 3

]\IcQu. 783 ; Cullcn v. Thomsons

Trustees cD Kerr, 4 ib. 424
; Bale v.

Cleland, 4 Fos. & Fin. 117 ; Gerhard

v. Bates, 2 E. & B. 47G
;
and see

Ik7iton v. The Great North. Hail.

Co., 5 E. & B. 860; JFatson v.

Gharhmont, 12 Q. B. 856.

(s) See Clarice v. DicJcson, 6 C. B.

N. S. 453
;
and see Bedford v. Baij-

shaw, 4 H. & y. 538.

(/) See, in addition to the cases

noticed in the text, E.v patie Broome,
1 Rose, 71, and 1 Coll. 5nS, note ;

Hamil v. Stoles, Dan. 20, and 4

Price, 161
; Stainhank v. Frrnley,

9 Sim. 556 ; Janncei/ v. Knoides,

8 ^y. E. 69. Clifford v. Brooke, 13

Yes. 131, was not a case of this

class
; the plaintiff there songht to

recover money Avhich he had piiid,

not for the admission of himself,

bnt for the admission of his brother

into partnership with the defendants.

The plaintiifs remedy nnder these

circnmstances was held to be by an

action at law.

(») Colles, 442 (called Earliiess v.

Stcu-ard, and Sten-ard v. Harkness, in

the table of cases to the Dublin edit.

of 1789).
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discoveiy of their transactions and for the recovery of his Bk. III. Chap. lo.

money (j:). The Chancellor decreed them to accoimt for all

monies paid by the plaintiff to them or either of them, and to

pay what should appear due to him with interest, the plaintiff

to be absolutely discharged from the articles, agreements, and

partnerships, the defendants to indemnify him from all costs

and damages whatsoever touching the articles, or any partner-

ship in respect thereof, and to pay the costs of the suit. This

decree was affirmed on appeal to the House of Lords.

Another case of the same description is Eaiclins v. Wick- Although the

ham 0/). There the plaintiff was induced by the misrepresen- L^e ascertained

tations of two persons, A. and B., to enter into partnership
t^<^ "u^^^-

with them as bankers, and he and they, after carrying on their
-vvickham.

business for four years, transferred it to other parties. Shortly

after this transfer, the plaintiff" for the first time became aware

of the falsity of the statements b}' which he had been induced

to become a partner. He brought an action against A. and B.

for their misrepresentations ; pending the proceedings at law,

A. died, but the action was continued against B., and a verdict

against him for damages was obtained. After the verdict B.

became insolvent, and thereupon the plaintiff" filed a bill against

B. and the executors of A., praying that the partnership into

which he had entered might be declared void, that the partner-

ship articles might be cancelled, that the defendants might be

decreed to repay him the sum paid by him on entering into

the partnership, with interest, and to execute a sufficient in-

demnity against the outstanding debts and liabilities, which the

plaintiff had or might become subject to, in respect of the

dealings and transactions of the partnership, and for an account

of such debts and liabilities, and of the monies already paid

(.0)
The defendants relied on the

lapse of time and laches and ac-

quiescence on the part of the plain-

tifi'
;
and particularly on the fact

that he had entered into another

agreement with them to the effect

that the defendants should become

partners in another fishing concern

and sliarc their profits in that witli

the plaintiff, and that such partner-

ship had been entered into. The

evidence, however, failed to show

that the pilaintiff had any know-

loiltje of this alle>;ed other partner-

ship, or tliat he was aware of wliat

had been going on, until shortly

before he filed his bill.

(//)
1 Giff. 3j5, and 3 De G. & J.

30i.

I I 2
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Bk. III. Chap. 10.

Sect. 5.

Newbigging v.

Adam.

Extent of

indemnity.

Mycock v.

lieatson.

Lien for

purchase

money, &c.

Rescission of

coiitraots made
fin a dissolution

of partnership.

by the plaintiff on account of the partnership debts, and for

repayment of such monies with interest. A decree was made

in the plaintiff's favour, and an appeal by A.'s executors was

dismissed. In this case the deceased partner had clearly been

a party to the misrepresentation ;
and although it was proved

that he was ignorant of the real truth, and had not stated that

to be true which he knew to be false, still it was held that he

ought not to have stated what he did not know to be true, and

that he was answerable for the falsity of his own assertions.

It was also held that the plaintiff was entitled to assume that

the statements made to him were true until he had reason to

suppose that they were not
;
and that it was no answer to him

that if he had examined the partnership books he would have

discovered the true state of affairs {z).

Neifhigging v. Adam (a) and Mycock v. Beatson (h) are more

recent illustrations of the same doctrine. In the first of these

cases it was held that Vv'here there is a right to rescind for

misrepresentation, but not fraudulent, the right of the plaintiff

to indemnity is less extensive than it is where he is in a posi-

tion to claim damages for a fraudulent misrepresentation. In

the second of the above cases the plaintiff was held entitled to

a lien on the partnership assets (after satisfying the debts and

liabilities) for the money he had paid on entering into the

l^artnership ;
and also to stand in the place of any creditor of

the partnership whom he paid off.

Besides being called upon to rescind agreements for the for-

mation of a partnership. Courts are frequently api^lied to by

partners, or those claiming inider them, to rescind agreementis

of other descriptions, and especiall}" agreements come to on or

after a dissolution.

(,;') See, also, Jauncey v. Knouies,

8 W. R. 69, where there was also

means of knowledge. Compare Jen-

nings V. Broughton, 17 Beav. 234,

and 5 De G. M. & G. 126, where

the plaintiff did not rely on the

defendant's statements.

(a) 34 Ch. D. 582. The defen-

dants were declared "jointly and

severally bound to indemnify the

plaintiff against all outstanding

debts, claims, demands, and liabili-

ties, which the plaintiff had become

or might become subject to, or be

liable to pay for or on account or in

respect of the dealings and transac-

tions of the partnership :

" not neces-

sarily equivalent to an indemnity

against the consequences of having

entered into the partnership. See

the judgment of Bowen, L. J.

(h) 13 Ch. D. 384.
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Supposing eveiy member of a firm to be siii juris, an}' one Bk. ill. chap.! o
o6CL, 0,

may retu'e upon any tenns to which he and his co-partners 7~~7"Bad bargain not

may choose to assent
;
and if there is no fraud or conceahnent set aside if there

on either side, all will be bound b}^ any agreement into which
f^.^uj,

he and they may enter, although it may ultimately turn out

that a bad bargain has been made.

For example, in Knight v. Marjorihanks (c) certain persons Knight t>.

, . 1 ,. • 1 , T mi 1 ,• Marjorihanks.
were partners ni a speculation m Australia. Ihe speculation

was not at first successful, and it was necessary for the part-

ners frequently to contribute large sums of money for the

purpose of carrying it on. TJie plaintiff, who was one of the

partners, was greatly pressed for money, and was unable to

contribute his proportion of the required capital. A sum of

upwards of 5000L was alleged to be due from him to the

concern ; he never questioned the accuracy of this statement,

but assented to its correctness, and he never examined or sought

to examine any books or accounts
;
and in consideration of the

sum so alleged to be due, and of 250/. cash, he assigned all his

interest in the concern to his co-partners, and released them

from all demands. The speculation afterwards proving pro-

fitable, he sought to set aside this transaction on the ground
of fraud and inadequacy of consideration. But as no fraud

was in'oved, as the plaintiff knew veiy well what he was about,

as he was content that no accounts should be taken, and that

no person should act as his adviser, and as, although he was

undoubtedly in distress, and his co-partners knew^ it, yet

they had taken no unfair advantage of that circumstance, it

was held both by Lord Langdale, and by Lord Cottenham on

appeal, that the transaction was binding and could not be

impeached {d).

Any arrangement which, on the principle here adverted to,

is binding on the partners themselves, will also, as a general

rule, be binding as between the trustee in bankruptcy or exe-

cutors of the retiring partners on the one hand, and the

continuing partners and their trustees or executors on the

(c) 11 Beav. 3:2, and 2 Mac. &G. 6 Madd. 5; M'Lure v. Rijjley, 2

10. Mac. & G. 274 ;
CocJde v. Whiting,

(d) See, also, Ex parte Peal:e, 1 Taml. 55.

Madd. 346
; Ramsbottom v. Parker,
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Bk.III. Chap.lO.
Sect. 5.

Agreements
made on a ilis-

solutioD and
based on false

accounts.

Chandler v.

Dorse tt.

Spittal V.

Smith.

Arrangements
with an expelled

partner.

other (c). But as regards trustees in bankruptc}-, it must not

be forgotten that they can set aside arrangements entered into

in fraud of creditors, although such arrangements may be

binding as between the i^arties to them and their respective

executors (/).

Notwithstanding the inability of a retiring partner, and of

those claiming under him, to avoid an agreement fairly come

to between him and his co-partners, the good faith and open

dealing which one partner has a right to expect from another

never require to be more scrupulously observed than when one

of them is retiring upon terms agreed to upon the strength of

representations as to the state of the partnership accounts;

and an agreement entered into on a dissolution will be set

aside if it can be shown to have been based upon error or to

have been tainted by fraud, whether in the shape of positive

misrepresentation or of concealment of the truth. Thus, in

Chandler v. Dorsett (g), the plaintiff and the defendant dis-

solved partnership ;
an account was drawn up by the defendant,

who made it appear that there was a balance against the plain-

tiff. The plaintiff gave his note for the amount of this balance,

and afterwards having discovered mistakes in the account, filed

a bill for a new account. The defendant pleaded an account

stated: but the Court decreed that the -defendant should come

to a new account, and that what should appear to be due on

taking it should be paid with interest. So, in Sinttal v.

Smith (h), where the plaintiff' was entitled to a share of the

produce of a Avhaling voyage, and the defendant paid him a

sum of money as his share, for which the plaintiff gave a

receipt ;
it was held that as there had been concealment on

the part of the defendant, the plaintiff was entitled to an

inquiry as to whether certain deductions which had been made

were proper.

As has been more than once observed in the course of the

(e) Ex parte Feahe, 1 Madd. 34C ;

Eamshottovi v. Parl-er, 6 Sladd. 5
;

Lvd-ie V. Forsyth, 3 Jo. & Lat. 388.

(/) See Anderson v. Maltby, 2

Ves. J. 255
;

Billiter v. Yoinuj, 6 E.

& B. 40
;
Warden v. Jones, 23 Bear.

497
;
Heilhut v. Nevill, L. E. 4 C. P.

354, affirmed 5 C. P. 478.

{g) Finch, 431. See, too, Madde-

ford v. A^istwick, 1 Sim. 89.

(h) Taml. 45.
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present treatise, the principles illustrcated b}^ the foregoing
Ek.lll, Chap. lo.

Sect. 5.

decisions apply most strongly to the case of a partner who is —
exj)elled by the others. Powers of expulsion are always con-

strued strictly, and unless the}^ are exercised "with perfect good

faith, the expulsion will be declared void, and the partner

wrongfully expelled will be restored to his position, and will

not be held bound by accounts which ma}'- have been signed by
him in ignorance of material facts (i).

Hitherto the arrangement entered into, and afterwards called Agreements^•11 lAi 1 1 1 J.
made with them question, has been supposed to have been made between
representatives

the partners themselves. But more difficulty arises where an °^
'V^*'^^^^*^'^•^ "^

partner.

arrangement is entered into between the representatives of a

deceased partner on the one hand, and the continuing partners

on the other. Two cases have here to be considered, accord-

ing as the representative of the deceased is or is not himself a

partner in the firm.

If an executor of a deceased partner is not a member of the l. Where the

„ .. ,;/>!• Til ••
i representative is

firm, it IS competent lor him and the surviving partners to not himself a

agree that the share of the deceased shall be ascertained in a P^^*^^""-

particular way, or be taken at a certain value. And although

it has been said that the creditors, or other persons interested

in the estate of the deceased, may impeach such an agreement

by instituting proceedings against the surviving partners and

the executors of the deceased (A"), still agreements of the kind

in question cannot be successfully impeached, unless there has

been some fraud or collusion between them and the executors.

In Davies v. Dcwies{l) Lord Langdale observed :
—

"
It has been said in the course of the argument, that in a suit con- Davies v.

stituted as this is against the executor and surviving partner of the testator,
Davies.

for an account of the partnership transactions, it was not necessary to prove

the fraud and collusion which are charged in the bill, and the case of

Bowshcr V. Watkins was cited in support of that proposition. I well recol-

lect that there were special circumstances which induced Sir John Leach

to come to the conclusion he did in that case, and that the decision was far

from establishing the general proposition that in every case a bill might be

(i) See Blissd v. Danid, 10 Ha. {k) See Bowsher v. IVatUns, 1 E.

538
;

as to damages see Wood v. & M. 277 ; Gedge v. Traill, ib. 281.

Woad, L. E. 9 Ex. 190. See, also, (l) 2 Keen, 539.

Russell v. Russell, 14 Ch. D. 471.
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Bk. III. Chap. 10. filed against an executor and surviving partner of the testator without
^^'^^- ^-

charging and proving fraud or collusion. In this case there are no special

circumstances. It is a Lill filed by persons beneficially interested in the

testator's estate against the executor and the surviving partner, and it seeks

to have the partnership accounts now. The defendant, the surviving part-

ner, by his plea avers that an account was settled with the executor on the

31st of December, 1832, and that, if unimpeached, is a sufficient defence to

the bill."

Effect of fraud

and coltusion.

2. Wliere the

representative
is himself a

partner.

Later cases are in conformity with this decision (m).

If there has been fraud or colhision between the surviving

partners and the executors of the deceased partner, the case

naturally assumes a different aspect, and any arrangement be-

tween them will be liable to be set aside at the instance of the

persons interested in the estate of the deceased (n). And, even

although there be no fraud or collusion, still, if the executor

has obtained less than the true value of the deceased's share

in the partnership estate, the executor may be liable as for a

devastavit, although the surviving partner may be protected

against all demands. But if, in a case of difficulty, the executor

has acted with a bond fide view to do his best for the estate he

represents, the Court will not be willing to make him account

for what, without his wilful default, he might have received

from the surviving partners (o).

If a partner dies and leaves his co-partner his executor,

much greater difficulty is met with than in the case last sup-

posed. B}" the present hj'pothesis the executor is invested

with two characters, and his interest as surviving partner is

often in conflict with his duty as representative of the deceased.

This conflict of duty and of interest renders it almost impos-

sible for the executor to enter into any arrangement with respect

to the share of the deceased in the partnership estate which

(m) Chambtrs v. Howell, 11 Beav.

6
;
Stainton v. The Carron Co., 18

Beav. 146
;

and as to accounts

settled by one of several executors,

Smith V. Everett, 27 Beav. 446.

(?() As in Coolc v. CollinciriOge,

Jac. 607 ;
Rice v. Gordon, 11 Beav.

26r). See also Beningfield v. Baxter,

12 App. Ca. 167. Less than fraud

or collusion will justify an action

against an executor of a deceased

partner and the surviving partners,

Travis v. Milne, 9 Ha. 141, but will

not, it is apprehended, invalidate

arrangements into which they may
have entered for payment of the

share of the deceased.

(o) See Rowley v. Adams, 7 Beav.

395, and 2 H. L. C. 725.
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those interested in that share may not afterwards succeed in Bk.iii. Chap.io.
'' Sect. 5.

setting aside (j))-
"

In Wcdderhurn y. Wedderhurn (q), a leading case on this Wetiaerbum v.

Wedderburn.

subject, an account oi a deceased partner s estate was dn^ected

after a lapse of thirty years, and repeated changes in the firm,

and after several deeds and a release had been executed by

the j)arties beneficially interested. The surviving partners

were the executors of the deceased, and were guardians of the

persons beneficially entitled to his share, and the settlements

and releases were executed in ignorance of the true state of

the partnership accounts. So in Millar v. Craig (i-), where one Millar r. Craig.

partner died, leaving four executors, of whom two Avere mem-

bers of the firm
;
an account was settled between the executors

and the residuary legatees, and releases were executed
;
but

errors having been proved in the accounts, the releases were

set aside, and the accounts were re-ojiened. Again, in Stochen stocken v.

V. Dawson (s), a partner b}- his will authorised a sale of his
^^^°°*

share to his co-partner, whom he appointed one of his execu-

tors. The surviving partner purchased the share of the

deceased at a valuation, but the purchase was set aside at the

suit of the son of the deceased, after a lapse of seven years.

So in Bice v. Gordon (t), where a partner died, some of his Rice v.

co-partners obtained administration to his estate, and sold part
^°''^°"-

of the assets of the deceased to another of the partners, but

at an undervalue ;
the sale was set aside at the suit of a

creditor.

In all these cases there was some ground for setting aside Difficult position

the arrangement made by the executors, in addition to the tive.

'

mere fact that they were also surviving partners. But, as

observed by Lord Eldon in Cook v. Collingridge (u), "one of the

most firmly established rules is, that persons dealing as trustees

and executors must put their own interest entirely out of the

question, and this is so difficult to do in a transaction in which

they are dealing with themselves that the Court will not

(2') See Cooh v. Collingridge, Jac. question was raised as against the

607. partners who were not executors.

{<l)
2 Keen, 722, and 4 M. & Cr. (s) 9 Beav. 239.

41. {t) 11 Beav. 2G5.

(r) 6 Beav. 433
;
in this case no (w) Jac. 621,
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Eight of re-

tainer out of

assets.

Loss of right to

rescind.

11

Bk. Ill.Chap.io. inquire whether it has been done or not, but at once says such
Sect. 5. .

, y 1 )5 / \
a transaction cannot stand {x).

However, a surviving partner who is the executor of his

deceased co-partner, may retain out of his assets what is due

from the deceased to himself on taking the partnership

accounts (y).

Assuming that, on the principles above explained, a person

has a right to rescind a contract on the ground of misrepresen-

tation, he may lose that right in one of two ways, viz., 1, by his

own laches
;
and 2, by disabling himself from restoring what

he may himself have received.

A person entitled to rescind a contract for fraud loses his

riglit if he does not repudiate the contract within a reasonable

time after the discovery of the fraud (z); and, a fortiori, if after

such discovery he does anything to affirm the contract, or any-

thing which is inconsistent with his right to rescind it
; e.g.,

if, in the case of shares fraudulently sold to him, he attempts

to resell them (a), or continues to act as a shareholder (b).

Further, a person induced by fraud to enter into a contract

cannot rescind it unless he is himself able to rescind it in toto,

and to restore the other party to his former position, or unless

Jiis inability so to do is attributable to that party (c). But if

the contract is severable, inability to rescind it as to part is

not fatal to the right to rescind it as to another part (d).

It must be remembered that a contract induced by fraud is

voidable only and not void. Consequently a person induced

by fraud to become a partner is liable to all creditors of the

Rescission in

toto

Liability to

creditors.

(x) The position of the executors

of the deceased partner will be exa-

mined at length hereafter, and the

subject above noticed will he again

adverted to on that occasion.

(y) Morris v. Morris, 10 Ch. C8,

where the accounts were still un-

settled.

(s) See, on this subject generallj^,

Clo^t(Jh V. L. cb N.-IV. Rail. Co., L. R.

7 Ex. 35, and as instances of repu-

diation being too late see Denton v.

Macncil, 2 Eq. 352
; Ashlei/s case, 9

Eq. 263 ; Scholey v. Central Bail. Co.

of Venezuela, ib. 266, note. Compare

Macniell's case, 10 Eq. 503
; Canv])-

bell V. Flemings, 1 A. & E. 40.

(a) Brigrjs' case, 1 Eq. 483.

(6) Sharpley v. Louth and East

Coast Bail. Co., 2 Ch. D. 663.

(c) See Urqiihart v. McPherson, 3

App. Ca. 831, a deed of dissolution

and release. See, also, Phosjjhate

Sewage Go. v. Hartmont, 5 Ch. D.

394
; Laing v. Campbell, 36 Beav. 3 ;

Clarke v. Dickson, E. B. & E. 148 ;

Maturin v. Tredinnick, 2 N. R. 514,

and 4 ib. 15.

(d) See last note.
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firm in respect of its dealings with them whilst he is a Bk.iii. Chap.io.
Sect. 6.

partner [e).

SECTION VI.—ACTIONS FOR DISSOLUTION, ACCOUNT, ETC.

The remedy for a partner Avho insists on a dissolution Avhich

is opposed by his co-partners was formerly by a suit in equity,

and is now by an action which should be brought in the Chan-

cery Division of the High Court (/). Actions involving the

taking of partnership accounts should also be brought in the

same division.

In an action for dissolution the statement of claim should

claim a dissolution and an account, and also an injunction and

a receiver to restrain the defendants from dealing with the

partnership assets and from issuing bills or notes in the name

of the firm. Such an action lies, although the partnership be a

partnership at will and can therefore be dissolved by the plaintiff

himself (r/) ;
but if the partnership has been dissolved before

action, the plaintiff should claim a declaration to that effect (h).

If the partnership is admitted and the right to dissolve is not

contested, the Court will decree a dissolution on motion before

the hearing or trial (i). An action ma}^ be brought for rescis-

sion of the contract of partnership or in the alternative for dis-

solution of the partnership (;').

An action for the dissolution of an ordinar}^ l^artnership may
be maintained, although the partnership is one which may be

wound up under the statutory jurisdiction conferred by the

Companies act, 1862 (k) ;
but practically it is more convenient

to have recourse to that act where it applies.

The grounds on which the Court will dissolve a partner-

(e) See Ex jxirte Broome, 1 Rose,
69

; Jeffreys v. Smith, 3 Russ. 158
;

Alacbride v. Lindsay, 9 Ha. 574 ;

and as to sLarelioklers in companies,
Eeese River Mining Co. v. Smith,

L. R. 4 Ho. Lo. 70
;
Henderson v.

The Royal British Bank, 7 E. & B.

356
; Danicll v. The Royal British

Banl; 1 H. & N. 681
;

Poivis v.

Harding, 1 C. B. N. S. 533 ; Hov-ard

v, Shaw, 9 Ir. Law Rep. 335.

(/) Jud. Act, 1873, § 34.

([/)
Master v. Kirton, 3 Ves. 74.

(/(.)
Tlie date of the dissolution

depends on circumstances. See

infra, Look iv. cli. I.

(i) Thorp v. Holdsworth, 3 Cli. D.

637, where the terms of the i^artner-

ship were in dispute.

(7) Bacjot V. Easton, 7 Ch. D. 1.

(k) Jones v. Charlemont, 16 Sim.

271 ;
Clements v. Boxoes, 17 ilx 167.
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ii

Bk.lll. Chap. 10.
ship (/) ;

and the mode of wmding up the atfiiirs of a partner-
Sect. 6. ,"11 11 -11 1

shij) in the event of death or bankruptcy will be examuied in

Book IV. : in the present place it is proposed to deal with the

subjects of Account and Discovery, Injunctions, Receivers,

Sale of Partnership Property.

1. Of account and discovery.

Under this head it is proposed to consider, with reference to

partners and persons claiming under them—
1. The right to an account and discovery generall3\

2. The defences to an action for an account and discovery.

3. The judgment for a partnership account.

{a) Of the right to an account and discovery generally, as between imrtners

and those claiming under them.

1. Action for

an account.

1. As to Account.—The right of every partner to have an

account from his co -partners of their dealings and transactions,

is too obvious to require comment. An action for an account

may be maintained by partners although the partnership ac-

counts are not complicated {m) ;
and although an action for

damages may be sustainable {n) ;
and although the defendant

may have stolen or embezzled the mone}^ of the firm (o).

Moreover, although formerly the Court of Chancery would not

entertain a suit for damages merel}^, although the suit was in

form a suit for an account (p) ; yet in a partnership suit in-

volving a general account claims were adjusted which in

ordinary cases would have formed the subject of an action at

law {q) ;
and it is ai:)prehended that now the Court will in

taking such an account deal with every claim which it may bo

(?) As to fraud, see fmfe, p. 479 etseq.

(m) Cruikshank v. M' Vicar, 8

Beav. 106. See Frietas v. Dos Santos,

1 Y. & J. 574.

{ii) Wright v. Hunter, 5 Ves. 792,

where the hill was for contribution
;

Blain v. Agar, 1 Sim. 37, and 2 ib.

289, where the bill was for the re-

covery back of deposits. See, too,

Tovmsend v. Ash, 3 Atk. 336, as to

the profits of partnership real estate.

(o) lioojK V. UAvigdor, 10 Q. B.

D. 412.

{p) Duncan v. Luntley, 2 Mac. &
G. 30, where shares had been wrong-

fully sold by the secretary of a com-

pany. See, also, Clifford v. Brooke,

13 Ves. 132.

(g) See Bury v. Allen, 1 Coll.

589
;
Mackenna v. Parkes, ante, p.

67, note (o). Compare Great Western

Ins. Co. v. Cunliffe, 9 Ch. 525.
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necessary to mvestic'ate in order to adjust and finally settle tlie ^^ HI. Cliap.io.
''

.

^
.

**

/ Sect. 6.

account. But disputes not affecting the account will naturally

be excluded from it.

An account ma}' be had b}' one partner or his executors or Persons entitled

I • •
1. I / \ • L 1

• ± 1- i to an account.
adnnnistrators [r) aganist his co-partner or ins executors or

administrators (s). So by the trustees of a bankrupt partner

against the solvent partner [t) or his executors (»)• So a sol-

vent partner may maintain an action for an account against

the trustees of his bankrupt co-partner ; and, notwithstanding

the rule against making mere witnesses parties, the bankrupt

himself may, it is said, be made a defendant for the purposes

of discovery (r). Again, if a partner's share is taken in exe-

cution, the purchaser from the sheriff is entitled to an account

from the solvent partners, as is, also, the execution debtor

himself {x).

An agreement to pay out of profits confers a right to an Servants, &c.

account
;
and servants entitled to a share of profits can main-

tain an action for an account of them (t/).

A sub-partner has no right to an account from the principal Sub-partners, &c.

firm, or any of the members of it, except the one with whom
he is a sub partner ;

for there is no contract or privity save

between those two [z). It has even been said that if a partner

charges or mortgages his share in favour of a creditor, the

latter has no right to an account from the other partners of the

profits to which their co-partner may be entitled. This, how-

ever, is not correct (a) ;
and as regards partners in mines, it

has been decided that a mortgagee of one partner is entitled to

an account against the other partners (b). If a partner, with

(?) Heijnc V. Micldlemorc, 1 Eep. (tj) See Harrington v. Churchward,
in Ch. 138

;
Hackwell v. Eustman, 6 Jur. N. S. 576 ; Eishton v. Grissell,

Cro. Jac. 410. 5 Eq. 328 ; Turncij v. Bayley, 4 De

(a-)
Beaumont v. Grovn; 1 E(|. Ab. G. J. & Sm. 332.

8, pi. 7. (z) Brown v. De Tustet, Jac. 284
;

(t) Ai3 in Wilson v. Greenwood, 1 Raymond's case, cited in Ex parte

Swanst. 471. Barrow, 2 Rose, 252
; Bray v. Fro-

(u) As in Addis v. Kniijht, 2 Mer. mont, 6 Madtl. 5, and see Killock v.

119. Greg, 4 Russ. 285, as to agents.

{v) Whitworth v. Davis, 1 Y. & B. (a) See Whetham v. Davey, 30 Ch.

545. See Mitford PL 187, ed. 5. D. 574, and ante, p. 364.

(j) See Habershon v. Blurton, 1
(/*) Bentley v. Bates, 4 Y. & C. Ex.

De G. & Sm. 121
; Perens v. John- 182.

son, 3 Sm. & G. 419.
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Creditors, &c.,
of deceased

jiartner.

^^''^Sc?6^
'^^' *^^ consent of bis co-partners, assigns his share in the partner-

ship, the assignee will, by virtue of this assent, acquire the

rights of the assignor, and be, therefore, entitled to an account

from the other partners (c).

If a partner dies, a question arises as to the right of his

creditors and legatees to sue the other partners for an account

of the share of the deceased. The creditors of the late firm

can maintain an action against the executors of the deceased

and the surviving partners, in order to obtain payment of their

debt out of the assets of the deceased (d). But the separate

creditors, or the legatees, or next of kin of a deceased partner,

stand in a very different position. In the absence of special

circumstances, they have no locus standi against the surviving

partners, but only against the legal personal representative

of the deceased partner (e) ; and it is only when there is

collusion between these persons, or when circumstances have

occurred which preclude the representative from himself ob-

taining an account of the share of the deceased, that his

separate creditors, legatees, or next of kin, may themselves

bring an action for that purpose against the surviving

partners (/).

The account which a partner may seek to have taken, mny
be either a general account of the dealings and transactions of

the firm, with a view to a winding up of the partnershi^i ;
or a

more limited account, directed to some particular transaction

as to which a dispute has risen.

It was formerly considered that no account between partners

could be taken in equity, save with a view to a dissolution (g),

and a bill praying an account but not a dissolution has been

held bad on demurrer (//). But this rule has been gradually

relaxed
;
for it has been felt that more injustice frequently

arose from the refusal of the Court to do less than complete

General or lim-

ited account.

Account without
a dissolution.

(c) See Fawcett v. Whiteliouse, 1

R. & M. 132
; Eedmayne v. Forster,

2 Eq. 467.

(d) JFilkinsoji v. Henderson, 1 M.

& K. 582, and see book iv. cli. 3, § 3,

(e) Davies v. Davies, 2 Keen, 534
;

Travis v. Milne, 9 Ha. 141
; Lane/ley

V. The Earl of Oxford, 2 Amb. 798,

Blunt's ed.
; Seeley v. Boehm, 2 Madd.

180.

(/) See the cases last cited. This

subject will be again alluded to.

(g) Forman v. Ilomfray, 2 V. &
B. 329 ; Knehell v. White, 2 Y. & C.

Ex. 15 ; ante, p. 4G4 el seq.

(h) Loscombe v. Russell, 4 Sim. 8.
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justice, than could have arisen from interferino; to no crreater l^k.III. Chap.io.
Sect. 6.

extent than was desired by the suitor aggrieved (i). Accord

ingl3', in Prole v. Masterman (k), where the promoter of a Prole v. Mas-

comi^any sought to make his co-promoters contribute to a debt

paid by him, but for which they were liable as well as he, it

was held that a decree might be made without directing a

general account of what was due from the plaintiff in respect

of other matters. Again, in the case of a mutual insurance

society, where the funds of the societ}^ are answerable for the

payment of the monies due upon their policies, an assured

member is entitled to an account of what is due to him upon
his policy, and to a decree for the payment of what is so due,

without involving himself in an}' general account of the deal-

ings and transactions of the society, or seeking for a dissolution

thereof (Z).

The old rule, therefore, that a decree for an account between Cases in which

partners will not be made save with a view to the final deter- ^.[\\ jje decreetl,

mination of all questions and cross claims between them, and ^l.tl^o^g^
^'^

^ ' dissolution

to a dissolution of the partnership), must be regarded as con- is prayed,

siderably relaxed, although it is still applicable where there is

no sufiicient reason for departing from it.

There are three classes of cases, in which actions for an

account, without a dissolution, are more particularl}' com-

mon, and to wliich it is necessary specially to refer. These

are—
1. Where one partner has sought to withhold from his co-

partner the profit arising from some secret transaction.

2. Where the partnership is for a term of years still unex-

pired, and one partner has sought to exclude or expel his co-

partner or to drive him to a dissolution.

3. Where the partnership has proved a failure, and the part-

ners are too numerous to be made parties to the action, and a

limited account will result in justice to them all.

1. Where one partner has obtained a secret benefit, from l.Aceomit where

one partner

(i) See ante, § 3 (1) of tins chap. JFright v. Hunter, 5 Ves. 792.

(/.)
21 Beav. 61. Compare Miin- (l) See Bromleij v. Williams, 32

nhiys v. Bury, Tarn. 147. The cir- Beav. 177 ; Hutchinson v. Wright,

cumstance that an action for con- 25 Beav. 444
; Taijlor v. Dean, 22

tribution wonld lie, did not oust the Beav. 429. See, too, Eubsuii v.

iuiisdiction of a court of ef|uity, McCreight, 25 Beav. 272.
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withbolds what
tlie firm is en-

titled to.

Bk.III. Chap.lO. -vvliicli lic seeks to exclude liis co-partners, but to wliicli they

are entitled, they can obtain their share of such benefit by an

action for an account, and such action is sustainable, although

no dissolution is sought. The cases illustrating tliis doctrine

have been already noticed at length (m), and it will therefore

be sufficient here to state that an account was directed, although

the plaintiff did not seek to have the partnership dissolved, or

its affairs wound up, in

Hichens v. Congreve, 1 K. & M. 150,

Fawcett v. Whitehouse, 1 R. & M. 132, ante, p. 313.

*Bech V. Kantorowicz, 3 K. & J. 230.

llie Society of Practical Knowledge v. Abhoit, 2 Beav. 559.

In all the other cases of this class, except Clegg v. Fish-

wick {n), in which a dissolution was prayed, the report is silent

as to whether a general winding up was sought or not.

With reference to cases of this description, it maybe observed

that where the benefit which the plaintiffs assert their right to

share has not yet been obtained, but only agreed for by their

co-partners, the plaintiffs have no locus standi against the

person with whom the agreement has been entered into by

those partners, and cannot therefore restrain such person from

performing that agreement. The proper course for the aggrieved

partners to take is to proceed against their co-partners, and

claim from them the benefit of the agreement into which they

have entered (o).

2. Where the partnership is for a term of years still unex-

pired, and one partner has sought to exclude or expel his

co-partner, or to drive him to a dissolution. In cases of this

description an account has been directed, although no dissolu-

tion has been asked.

The general proposition that courts of equity would interfere

under the circumstances now supposed, was laid down by Sir

John Leach in Harrison v. Armitage (p), where, however, no

The equity of

the firm is

against the

delinquent

partner only.

2. Account in

cases of exclu-

sion, (kc.

(m) Ante, p. 305 et seq.

(n) 1 Mac. & G. 294.

(o) See Alder v. Fouracre, 3

Swanst. 489, where an injunction

was granted restraining the execu-

tors of a deceased partner who had

agreed for a renewal of a lease from

disposing of the lease when granted,

except for the benefit of the partner-

ship.

(j;) 4 Madd. 143.
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account was directed, inasmuch as the evidence did not estab- Ek.iii. Chap.io.
Sect 6

lish a partnership. But in Chappie v. Cadell {q) an account '-^

was directed at the suit of a minority where the majority had Cadeii.

sold a partnership newspaper to a stranger, and some of the

more active of the majority had then entered into a fresh

agreement with the purchaser to carry on the paper in partner-

ship with him. Richards v. Davies {>•) went a step further. Puchards v.

There a partnership had been entered into for a term of years r, . ,' .
'- ^ '' Deiendant retus-

which was still unexpired. The defendants would come to no i"S to account.

account with the plaintiff respecting the partnershij) dealings

and transactions, but on the application of the plaintiff a decree

for an account of all past transactions was made. Sir John

Leach, in pronouncing judgment, observed that the plaintiff

had no relief at law for money due to him on a partnership

account ;
that if a court of equity refused him relief, he would

be wholly without remedy ;
and in answer to the objection that

if such a suit were entertained the defendant might be vexed

by a new bill whenever new profits accrued (.s), his Honour

asked what right would the defendant have to complain of such

new bill if he rejoeated the injustice of withholding what was

due to the plaintiff?

Fairthorne v. Weston (t) is another authority in point. In Fairthorne ?•.

that case two solicitors entered into partnership for a term of ^ j ,\ ,• ' Defendant seek-

years, and before the term expired the defendant conducted ing to drive

I- in •
1 1 -i-T ft plaintitr to

nniiseli m such a way as to prevent the possibility oi the part- dissolve.

nership business being carried on. The defendant's object

was to compel the plaintiff to dissolve. The plaintiff, however,

instead of dissolving, filed a bill for an account of the partner-

ship dealings and transactions since the last settlement, and

for a receiver. The defendant insisted that the plaintiff' was

entitled to no relief except with a view to a dissolution ;
but

the Court held otherwise, and observed that there was no

universal rule to the effect that a bill, asking for a particular

account but not for a dissolution, was demurrable
;
and that if

(q) Jac. 537. in Loscombe v. Eussdl, 4 Sim. 8
;

(r) 2 R. & M. 347. and by Baron Alderson in Knehell

(s) Tliis objection was made by v. JFhite, 2 Y. & C. Ex. 15,

Lord Eldon in Forman v. Homfraxj, (t) 3 Ha. 387.

2 V. & B. 330
; by V.-C, Shadwell

K K
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Other cases.

Mines.

11

Bk.lli. ciiap.io. there were an}- such rule, a person fraudulently inclmed, might,

^^—— of his mere will and pleasure, compel his co-partner to submit

to the alternative of dissolving a partnership, or ruin him by a

continued violation of the partnership contract.

Again, where a person seeks to establish a partnership with

another who denies the plaintiff's title to be considered a part-

ner, if the former is successful upon the main point in dispute,

an account of the past dealings and transactions will be de-

creed, although the plaintiff does not seek for a dissolution of

the partnership which he has proved to exist {u). Upon the

same principle it is apprehended, that if a partner is wrongfully

expelled, and he is restored to his status as partner by the

judgment of the Court, an account will be directed, but the

partnership will not necessarily be dissolved (x).

As regards mines it has also been decided, that if one co-

owner excludes another from his share of the profits, an account

will be directed, although no dissolution is prayed (y). But,

as each co-owner of a mine can sell his share without the con-

sent of the other owners, there is no occasion for him to ask

for a dissolution, and the case of a mine is therefore, perhaps,

not an apt illustration of the doctrine in question.

3. Where the partnership has proved a failure, and the

partners are too numerous to be made parties to the action,

and a limited account will result in justice to them all, such an

account will be directed, although a dissolution is not asked

for. The leading case in support of this proposition is Wall-

worth V. Holt (z), in which Lord Cottenham, in an elaborate

and justly celebrated judgment, overruled a demurrer to a bill

by some of the shareholders of an insolvent joint-stock bank,

on behalf of themselves and others, against the directors,

trustees, and public officer of the company, and certain share-

3. Account
where concorn

has failed.

Wallworth v.

Holt.

(it)
Knowles v. Haughton, 11 Ves.

168, as reported in Collyer on

Partn. 198, note. The defendant,

however, did not resist the account

after the question of partnership

was decided against him.

(x) See Blisset v. Daniel, 10 Ha.

493, where the bill prayed for a

dissolution, but no dissolution was

decreed. In the case of an incor-

porated company this point cannot

arise. Garden Oully Go. v. McLister,

1 App. Ca. 39, is an instance.

{y) Bentley v. Bates, 4 Y. & C. Ex.

182. See, also, Redmayne v. Forster,

2 Ec^. 467.

(J) 4 M. & Cr. 619.
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holders who had not paid up their calls, praying that an Bk.IlI. Chap.lO.

account might be taken of all the partnership assets, and that
^^^^' ^'

the outstanding assets might be got in by a receiver, and that

the whole might be converted into money, and applied towards

the satisfaction of the partnership debts. In delivering judg-

ment the Lord Chancellor observed,—
" Wlien it is said tliat the Court cannot give relief of tLis limited kind,

it is, I presume, meant that the bill ought to have prayed a dissolution, and

a final winding up of the affairs of the company. How far this Court will

interfere between partners, except in cases of dissolution, has been the

subject of much difference of opinion, upon which it is not my purpose to

say anything beyond what is necessary for the decision of this case
;
but

there are strong authorities for holding that, to a bill praying a dissolution,

all the partners must be parties (a) ;
and this bill alleges that they are so

numerous as to make that impossible. Tlie result, therefore, of these two

rules would be—the one binding the Court to withhold its jurisdiction,

except upon bills praying a dissolution, and the other requiring that all the

partners should be parties to a bill praying it—that the door of this Court

would be shut in all cases in Avhich the j^artners or shareholders are too

numerous to be made parties, which, in the present state of the transactions

of mankind, would be an absolute denial of justice to a large portion of the

subjects of the realm, in some of the most important of their affairs. This

result is quite sufficient to show that such cannot be the law."

In Wallworth v. Holt, the bill w^as filed for the sole purpose

of having the assets of the company applied in payment of its

joint debts ;
it did not pray an account of the partnership

dealings and transactions, for the purpose of obtaining a

division of the profits (if any) amongst the persons entitled

thereto. If it had, probably a decree would have been refused,

either because a dissolution ought to have been asked, or

because all the shareholders were not parties to the bill (h).

But since Wallworth v. Holt other cases have been decided, in Later cases.

which bills praying for a division of the surplus assets amongst

the shareholders, but not expressly prajdng for a dissolution,

have been held good on demurrer (c). The case which has

gone furthest in this direction is Sheppard v. Oxenford{d) ;
for Shcppard v.

Oxenford.

(«) See as to this, ante, p. 461. (c) See Aiyperhj v. Page, 1 Ph.

(6) See Richardson v. Hastings, 7 779 ;
JFilson v. Stanhope, 2 Coll.

Beav. 323, and 11 ib. 17; Deelcs v. 629 ; Cooper v. JFebh, 15 Sim. 454,

Stanhope, 14 Sim. 57, which were and Clements v. Bowes, 17 ib. 167.

similar cases to Wallworth v. Holt. (d) 1 K. & J. 491.

K K 2
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Lk.lll. Chap.io. there every kind of relief which would have been required in
Sect. 6.

1 n 1 ^ ^ T
 —— the event of a dissolution was prayed for, although a disso-

lution in terms was not asked for. In Sheppard v. Oxenford, a

number of persons formed an association for working mines in

Brazil. The defendant was the sole trustee of the property,

and the sole director. Disputes having arisen, a bill was filed

by a shareholder on behalf of himself and all the other share-

holders against the defendant for an account of the monies

received and paid by him on behalf of the association, and for

an account of its debts, and for their payment out of the

available assets, and for a sale, if necessary for that purpose,

of part of the property, and for a division of profits. The bill

also prayed an injunction to restrain the defendant from selhng

or disposing of the property, and for a receiver to get in

the debts due to the association, and to manage the aftairs

thereof, until the accounts were taken, but no dissolution was

asked. A demurrer to this bill was put in and overruled (e),

and an injunction was granted restraining the defendant from

selling or disposing of the property otherwise than in the

ordinary course of business ;
and a receiver and manager of the

property in this country was appointed. It is to be observed

that, although this was a case of a mine, the mine was in a

foreign country, and was, strictly speaking, partnership pro-

perty, and not merely so much land belonging jointly or in

common to several co-owners.

Result of latest Having regard to the decisions in Sheppard v. Oxenford, and

other modern cases of a similar kind, especially Appciiy v.

Page (/) and Clements v. Bowes (g), it is conceived that the

doctrine established in Walhvorth v. Holt may be considered

as extending not only to cases where an account is sought for

the purpose of having joint assets applied in discharge of the

joint liabilities, but also to cases where an account is sought

for the additional purpose of obtaining a division of the

surplus assets and profits amongst the persons entitled thereto.

If this be so, the last remnant of the doctrine that, in partner-

ship cases, there can be no account without a dissolution, must

be considered as swept away, at least as regards partnerships

(e) See 1 K. & J. 501. ig) 17 Sim. 167.

(/) 1 Ph. 779.

cases.
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tlie members of which are too numerous to be made parties ^^l^- Hi- Chap. lo.
^

Sect. 6.

to the action.  ——
A claim for an account need not contain an offer by the Offer by piaintiir

plaintiff to jxay what, if anything, may be found due from him due from Mu'!

on taking such account (h).

An action for an account of partnership dealings is not ob- Action for

jectionable, simply because it relates to the dealings of several
severafp*a^r<ner-

partnerships, if they, in point of fact, are nothing more than ^^i^^.

continuations of one firm (i). But an action which involves

the taking of an account of the dealings and transactions of

two co-existing firms, may be open to objection on the ground
of practical inconvenience (k).

Before the Judicature acts a bill in equit}'- against two Alternative

persons praying for relief against one, and in the event of the

plaintiff not being entitled to relief against him, then for relief

against the other, was demurrable (I). But now if the several

defendants are so connected together as to render their re-

spective liabilities doubtful, they can be all sued in one action,

unless it is so embarrassing as to be incapable of being fairly

and properly tried (;/?).

In an action for a partnership account, if the partnership is Motion before

admitted, and there is in fact nothing in dispute between the
°'

parties except the accounts, an order directing them may be

obtained before the trial of the action (w).

2. As to discovery and production of documents.—The right of 2. Discovery.

every partner to a discovery from his co-partner of all matters

relating to the partnership dealings and transactions is as

incontestable as his right to an account
;
and such right, like

the right to an account, devolves upon and is enforceable

against a partner's legal personal representatives and trustees

in bankruptcy.

If a partner chooses to mix up partnership accounts with

(A) The Colomhian Government v. Honduras, d-c, Co. v. Lefevre, 2 Ex.

RotltsrMld, 1 Sim. 103. D. 301, with Evans v. Buck, 4 Cli.

(t) See Jefferys v. Smith, 3 Russ. D. 432 ;
C%ild v. Stenning, 5 il).

158. G95 ; Bagot v. Easton, 7 ib. 1. See

{k) See Rheam v. Smith, 2 Ph. the obs. of Lord Selborne in Burstall

726. V. Beyfus, 26 Ch. D. 39.

(l) SeddoH V. Connell, 10 Sim. 79. («) Turguand v. Wilson, 1 Cb. D.

(m) See Ord. xvi. rr. 4 aud 7 ;
85,

xviii. r. 1
; xix. r. 27 ;

and compare
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Oppressive ia-

terrogatories.

Bk.Ill. Cliap.io. iiig own private accounts lie must produce the whole, unless
Sect. 6.

. ^ .,

.
he can satisfactorily sever them (o).

How far discoveiy can be required from an alleged partner

who denies the partnership alleged, will be examined hereafter;

in the present place it will be sufficient to allude to a few

points of practical importance arising where the right to

discovery is not denied.

A party to an action for an account is often required to set

forth in answer to interrogatories, details which it is impossible

for him to remember, and to ascertain which inquiiy and study

are necessary ;
but all that he is bound to do is to furnish the

interrogator with every means of information possessed or

obtainable by himself, leaving the interrogator to make what

he can of the materials thus furnished to him. The party

interrogated is not bound to digest accounts, nor to set out

voluminous accounts existing already in another shape, and

which he offers to produce. Thus, in Christian v. Taylor (p),

in which the executor of one deceased partner filed a bill for

an account against the executors of another deceased partner,

and required them to set out in detail many complicated and

voluminous accounts, it was held that the}^ were not bound to

do so
;
that they were under no obligation of going through

the books for the purpose of giving the plaintiff the informa-

tion which he asked
;
and that the defendants could not be

compelled to do more than to refer to the books and documents

in their possession in such a wa}^ as to entitle the plaintiff to

have them produced for his inspection (q).

Where, however, there are sj)ecific questions, it is not

sufficient to refer generally to books and say that, save as

therein appears, no answer can be given. The person an-

swering must go a step further, and point out where in

particular the information required by each interrogatory is

to be found (r).

Christian v,

Taylor.

Drake v. Symes,

(o) See Picheriiig v. Pickering, 25

Ch. D. 247.

(2J)
11 Sim. 401.

{q) See, too, Lockett v. Lockett, 4

Ch. 336 ;
White v. Barker, 5 De G.

& Sui. 746 ; Seeley v. Boehm, 2 Madd.

176. A defendant is not entitled to

set out the accounts sought for in a

book, and to refer to the book in-

stead of scheduling the accounts to

the answer. See Telford v. Buskin,

1 Dr. & Sm. 148.

(r) Drake v. Symes, Johns. 647.

See, as to taking oppressive interro-



DISCOVERY AND PRODUCTION OF DOCUMENTS. 503

A person interrogated as to what lie has done by himself or Bk.lll. Chap.io.

/ \ • ^ 1 ,... Sect. 6.

his agents (s), is bound to state what he knows, to make inquiries ^

•

of his agents and servants, to obtain documents to the posses- gated must

sion of which he has a right, and to afford his opponent either
™^^® inquiries,

the information sought, or all the means of obtaining informa-

tion which the answerer himself possesses (t). A person who

has it in his power to obtain information cannot escape from

discovery simply by saying he does not know : he must make

reasonable efforts to inform himself (?f).

In case it becomes necessary for a person interrogated to

remove obstacles thrown in his way, he should apply for

further time to answer, and not put in an answer which is

insufficient (x).

In connection with this subject it may be useful to remind Production of

documents.
the reader oi the rule, that a person cannot be compelled to

produce books which belong to himself and others who are

not before the Court. Thus in Murray v. Walter (y), the

defendant in his answer stated, that certain books relating to

a concern in which the plaintiff claimed to be a partner with

the defendant, were in the possession of the treasurer of

the concern on behalf of the several shareholders in it, many
of whom were not parties to the suit

;
and it was held

that the defendant could not be compelled to produce the

gatories off tlie file, S. C. 2 De G. F. 11 Sim, 391, and Cr. & Ph. 104
;

& J. 81, and generally on this subject Taylor v. Eunchll (No. 2), 1 Y. &

Wigram on Discovery, 165—169; C. C. C. 128,and 1 Ph. 222; S'iw«r«v.

Bray on Disc, book i. ch. 4, § 6, Lord Bute, 11 Sim. 442, and 12 ib.

(s) Rasbotham v. Shropshire Union 460 ;
A.-G. v. Bees, 12 Beav. 50

;

Bail., d-c, Co., 24 Ch. D. 110. Earl of Glengall v. Fraser, 2 Ha. 99,

(t) As to what accountants' re- and compare Martineau v. Cox, 2 Y.

ports, &c., are privileged, see JFal- & C. Ex. 638, where it was held that

sham V. Stainton, 2 Hem. & M. 1
;

a partner here in a firm carrying on

Wilson V. Northampton <b Banhury, business in a foreign country, was

(kc, Bail. Co., 14 Eq. 477. As to not bound to set out a list of docu-

setting out a list of the debtors to ments in the possession of the part-

the firm, see Telford v. BusJcin, 1 ners abroad.

Dr. & Sm. 148, where it was held (x) Taylor v. Bundell (No. 2), I

that such a list must be given. Com- Ph. 222
; Picherinrj v. Bicjhy, 18 Ves.

pare the observation of V.-C. Wood 484.

in Drake v. Symes, Johns. 651. {y) Cr. & Ph. 114. Tlie interest

(u) See Bolckow v. Fisher, 10 Q. B. of the absent parties must be stated,

D. 161 ; Taylor v. Bimddl (No. 1), Bovill v. Cowan, 5 Ch. 495.
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Bk.III. CLip.lO,
Sect. 6.

Murray v.

Walter.

Agreement pre-

cluding inspec-
tion.

Inspecting docu-

ments.

I

Inspection by
accountants.

books in question, although it was insisted, on the authority

of Walhiirn v. Ingilhy {z), that the plaintiff had a right to

have whatever access to the hooks the defendant himself

was entitled to. There are several other decisions to the

same effect as Murray v. Walter (a) ; but the doctrine there

laid down does not apply to cases in which the absent parties

interested in the books are in fact represented by the defen-

dants on the record, and have no interest in conflict with

theirs (b) ; nor it is said to an action by a cestui que trust

against a trustee who is charged with trading with trust

monies in partnership with other persons not before the

Court (c).

If the plaintiff has agreed to accept the defendant's state-

ment of profits, and not to investigate his books and accounts,

the defendant will not be compelled to produce them before

the hearing of the action (d).

A person who obtains an order for the production of

documents is entitled not only to inspect them himself, but to

have them inspected by his solicitors and agents (e) ; but not

by an agent to whom his opponents reasonably object (/).

But neither he nor they are entitled to make public the infor-

mation they obtain by means of such inspection. The order

is made with a view to the administration of justice between

the litigant parties ;
and an injunction will, if necessary, be

granted to restrain the communication to strangers of what

may be ascertained in the course of an examination of the

books and documents produced under the order (g).

The common order does not entitle the person in whose

favour it is made to inspect by a professed accountant specially

(:;)
1 M. & K. 79.

(a) Hadley v. M'Dougall, 1 Cli.

312
;
Eeid v. Langlois, 1 Mac. & G.

627 ; Burbidge v. Robinson, 2 Mac.

& G. 244
; Penney v. Goode, 1 Drew.

474 ;
Stuart v. Lord Bute, 11 Sim.

453. Compare Vyse v. Foster, 13 Eq.
602.

(6) Glyn v. Caulfeild, 3 Mac. & G.

463.

(c) See Vyse v. Foster, 13 Eq.

602, which, however, turned on the

sufficiency of an affidavit of docu-

ments. See Freeman v. Fairlie, 3

Mer. 43.

(d) Turney v. Bayley, 4 De G. J.

& S. 332.

(e) Williams v. Prince of Wales'

Life, d'C, Co., 23 Beav. 338.

(/) Dadswell v. Jacobs, 34 Ch. D.

278. See, also, Draper v. Manchester

& Sheffield Rail. Co., 7 Jur. N. S. 86.

{g) Williams v. Prince of Wales

Life, &o., Co., 23 Beav. 338.
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appointed for the purpose ; but if there is any necessity for so Ck.iii. chap.io.
Sect. 6.

doing, a special order for inspection by such a person will be  

made (h).

Books in use for daily business are ordered to be produced Books in con-

at the place where they are usually kept ;
and they will not be

^ ^^ ^^^'

ordered to be deposited in court unless there is some special

reason for so doing (i).

3. As to payment into court.—If, in an action by one partners. Tayment of

against another for an account, the defendant admits that he monfel'into

has in his hands money belonging to the firm, or that he had °°"^-

such money, and if he admits, or if it otherwise plainly

appears (k) that he ought to have it still, he can be compelled

to i>aj such money into court before the hearing of the

action (l). As a general rule, however, a partner having

partnership monies in his hands, cannot be made to pay

those monies into court before trial, if he insists that on

taking the accounts a balance will be found due to him (ni).

Nor will he be compelled so to do unless the other partners

will pay in what they may have in their hands (ti). Nor will a

partner be ordered before trial to pay into court the amount of

a debt due from him to the firm, if the amount to which he is

indebted is not admitted, and cannot be readily ascertained (o).

But if a partner admits that he has partnershij) monies in his .

hands, and it appears from his own statements that they came

there impro];)erly (p), or in violation of good faith, he will be

(h) Bonnardet v. Taylor, 1 J. «& H. drawn out more than he ouglit was

383. ordered to pay the excess into

(i) Mcrtens v. Haigh, Johns. 735. court.

(/c)
An admission of liability to (n) Foster v. Donald, I J. & W.

pay is not necessary. See JVanJclyn 252.

V. Wilson, 35 Ch. D. 180
;
Dunn v. (o) See Mills v. Hanson, 8 Ves.

CamjMl, 27 Ch. D. 254, note. 68
; IVanUyn v. JVilson, ante,

{I) In White v. Barton, 18 Beav. note (k).

192, an admission by one partner (j)) See Costeker v. Horrox, 3 Y.

that he and his co-partner who was & C. Ex. 530, where a surviving

not a party had money in their partner, being also the executor of

hands was held sufficient, his deceased co-partner, was ordered

{m) Richardson v. The Bank of to pay into court 7000iJ., the amount

England, 4 M. & Cr. 165. But in of assets of the deceased improperly

Birley v. Kennedy, 6 N. E, 395, a applied to partnership purposes. See

partner who admitted that he had the next note.
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Blc.ni Chap. 10.
compelled to par tliem into ooiirt

((;") ; so if he admits facts

from which it appears that he is indebted to the finu in a

certi^iu sum, and he does not insist that on the whole the firm

is indebted to him. the money admitted by him to be due will

be oixiered into court (r).

After trial the court will order a partner to pay into court a

sum which is plainly due from him, although no certificate to

that efiect may have been made (s).

If the partnei-ship debts are unpaid, and the defendant is

liable to be sued for them, the order directing payment into

com-t sliould reserve to him liberty to apply for payment out of

court, of the amomit of the debts he may be compelled or

pressed to pay (f).

(h) (V ihf dffencfs to tin aeU<mfor on aectmnt tmd discovery Mwmm
and jMTSM^s daimmg trnder Aan.

The defence on the ground of illegality, of fraud, of laches

on the part of the plaintiff, and of want of proper parties to the

action, have already been examined {u"^. In addition, however,

to these gTounds of defence, there ai^ others which require

notice, and which cannot be more conveniently alluded to than

in the present place, and under the following heads.

(q) Jaris v. IThiu^ 6 Ye*. T3S ; th^at the plaintiff wa? entitleni to

Jbrf^r V. D(mald, 1 J. & W. 252 ; nothing.

in the first of the^se cai*s the motiooi
(.<)

!<>»(!<:•» SpuiuMK t. Lcri, S

vras made beforv> answer. In fr«*«i5 Ch. D. f4 : Omut v. CrtjvJJ, 6 Madd.

T. Cimgrtr*, 1 R. & M. 150, note, 114.

and (wKsfceM v. Cftmniers, 26 Beav. ^0 TonhmM t. C«f>hi»d^ 3 Y. & 0,

360, diit^tors oVtiaining seH:ret bene- Ex. 643. In S. C. 6 Price, 405, it ir»s

fits for themselves Avore orderetl to helvl that a surviving jv^itner iras

pay the monies receive^l "by them not entitled to have partnership

into court. Cconpare .ff«w<7 v. t"\ime, funds, on which the plaintife bad

2 Ch. 44i*. wheJHi? the liability of the put a tfi^»»^.s transferred to him

defendant? did not sufficiently ap- to enable him to j>ay oatstasdifig

lebts.pear.

(r)
. V. Oopland^ 3 Y. v<c ^»0 ^>e, as to illegality, «»<«, p.

C. Ex. 643 ; t\iiS^<fiifr v, Horr.w 3 102 ti s«o.: as to feaud, imtt^ p. 479

Y. & 0. Ex. ,>3(.X In Tkmru'.i v. d s^q. : as to lachts, antf^ p. 466 d

SoWjf, 2 Euss. 372, an oixiex was sw. .• as to parties, ej»te, p. 4,^9 ti sfo.

made thouijh the defendants insisted
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1. Denial of partnership. Bk.iii. Chap.io.

n .  .
^ect. 6.

2. Statute of Limitations.

3. Account stated.

4. Award.

5. Payment, and accord and satisfaction.

6. Release.

1. Denial ofpartnerslnp.
—An action by one partner against 1. Denial by

another for an account of the dealings and transactions of an the alleged

alleged partnership may be met by a denial of the existence of P^rtBership.

any such i^artnership {x). This defence if relied upon as a

reason for not answering interrogatories or making a discovery

of documents must be accompanied by statements on oath

denying those allegations which, if true, would establish the

partnership, and demdng the possession of documents rele-

vant to the question of partnership or no partnership {y). In

Mansell v. Feeney {z) it was held that the plaintiff was entitled -Mansell v.

to an inspection of all documents admitted by the defendant to

be in his possession and to be relevant to the matters in ques-

tion in the suit, although the defendant denied the partnership

alleged by the bill, and also denied that the documents in

question tended to prove its existence. The defendant, how-

ever, was allowed to seal up those parts of the books which he

swore had no relation to the matters in question.

Before the Judicatm^e acts it was a rule in equity that

except in one or two cases a defendant could not by answer

(as distinguished from a plea), protect himself from giving

discovery ;
if he answered at all he had to answer full}' (a).

This rule, which no longer exists (h), was often productive of

great hardship ; but in conformity with it, a person sued for a

partnership account was not allowed b}' answer to deny the

alleged partnership, and excuse himself on that ground from

setting forth accounts, or producing documents which the

(x) Drew v. Drew, 2 Y. & B. 159 ; {y) Mansell v. Feeney, 2 J. & H.

Hare V. London and North-Western 313 ; Harris v. Harris, 3 Ha. 450
;

Rail. Co., Jolin. 722, is an instance Sanders y. King, 6 Madd. 61.

in which a bill was successfully (z) 2 J. & H. 320. See, also, Saull

met by a plea denying that the v. Broume, 9 Ch. 364.

plaintiff was a shareholder in the (a) See Elmer v. Creasy, 9 Ch. 69.

company. (6) Ord. xxxi. r. 6.
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Bk.lll. Chap.io. plaintiff required to see (c). However, notwithstanding this
Sect. 6.

. . ,. „

rule, the Court in more than one instance declmed to enforce

it ; and ordered applications for discovery in such cases to be

postponed until after the necessity for making them ap-

peared (d) ; and as now a court, or judge at chambers, can

order any question in dispute to be tried before any other (e),

a person denying an alleged partnership can easily be pro-

tected against a vexatious or oppressive exercise of a right to

discover3% AVhilst on the one hand he must give all such

discovery as bears upon the question of partnership or no

partnership, he will not be compelled to set out accounts or

produce documents which he swears throw no light on that

question and can only be material after it has been decided in

favour of the plaintiff (/).

2. Statute of 2. The Statute of Limitations.—The Statute of Limitations,

21 Jac. 1, c. 16, § 3, enacts that all actions of account (other

than for such accounts as concern the trade of merchandise

between merchant and merchant, their factors and servants {g) )

shall be commenced and sued within six years next after the

cause of such action or suit. Before the Judicature acts a

court of equity was as much bound by this statute as a court

of law {h) ;
and advantage could be taken of it by plea (i), or

(c) Hall V. Noyes, 3 Bro. C. C. 256
;
Parker v. WelU, 18 ib. 477 ;

483
;

V. Harrison, 4 Madd. Whyte v. Ahrens, 26 ib. 717.

252
;
Shaw v. Ching, 11 Ves. 303 ; (g) See, as to this exception, i?o-

Somerville v. Mackay, 16 Ves. 382 ;
hinson v. Alexander, 8 Bli. N. S. 352,

The Great Luxembourg Bail. Co. v. and 2 CI. & Fin. 717, and the cases

Magnay, 23 Beav. 646
;

Eeade v. there referred to.

TVoodrooffe, 24 ib. 421
; Bleckley v. (h) Knox v. Gye, L. R. 5 H. L.

Eymer, 4 Drew. 248
;

Mansell v. 656
; Foley v. Hill, 1 Ph. 399 ;

Feeney, 2 J. & H. 313
; Thow-pson v. Hovenden v. Annesley, 2 Sch. & Lef.

Dunn, 5 Ch. 573 ;
Saull v. Browne, 607 • and see TPliitley v. Lowe, 25

9 Ch. 364. Beav. 421, and 2 De G. & J. 704.

(d) Clegg v. Edmondson, 8 De G. (i) See Bridges v. Mitchell, Bunb.

M. & G. 787 ;
De La Rue v. Dickin- 217 ; JJliitley v. Lowe, 25 Beav. 421,

son, 3 K. & J. 388
;
Lockctt v. Locked, and 2 De G. & J. 704 ; TFelford v.

4 Ch. 336 ;
Great Western Coll Co. v. Liddel, 2 Ves. S. 400

; Beames' Pleas

Tucker, 9 Ch. 376 ;
Carver v. Pinto in Eq. 161. In Ilohinson v. Field, 5

Lietc, 7 Ch. 90 ;
IVier v. Tucker, 14 Sim. 14, and Jones v. Pcngree, 6 Ves.

Eq. 25. 580, the jilea was overruled as cover-

(c) Ord. xxxvi. r. 8. ing too much.

(/) See Be Leigh's estate, 6 Ch. D.



DEFENCES TO ACTIONS FOR AN ACCOUNT, ETC. 509

by answer (k), or by demurrer if the facts sufficiently appeared Bk. ill. Chap. lo,

on the face of the bill (/).
— —  

The exception as to merchants' accounts was repealed by

19 & 20 Vict. c. 97, § 9. Whilst that exception was in force the

statute of James was held not to apply to suits for an account

between partners (ui) ; although even then where a partner Tatam v.

vv 1 1 1 1 3iTTl S

died, and seventeen j-ears afterwards a bill for an account was

filed against his executors by the surviving partners, the bill

was dismissed with costs (n).

The authorities which have been already referred to also Merchants'
£LCC0UI1^3

show that before the act 19 & 20 Vict. c. 97, § 9, the statute

of limitations did not apply to open unsettled accounts,

extending from a time more than six years before a bill

was filed, down to a time within such six years. Notwith-

standing the words of the statute of James,
" All actions

of account shall be commenced and sued," &c., it

was held that, even as between persons who were not within

the exception as to merchants' accounts, the statute did not

begin to run so long as the account was continued (o) ;
and

that the statute did not, in any case, apply to an unsettled,

open, mutual account, with items on both sides representing

cross demands (j)). The law in this respect was modified by
Lord Tenterden's act (q), the effect of which is, that, although Application of

^-'^'
_ .

statute to

there may be a mutual open running account, the mere exist- current accounts

ence of items not barred, is not sufficient, in actions of debt or

assumpsit, to take earlier items out of the statute of limita-

tions (r). Lord Tenterden's act, however, did not apply to

merchants' accounts as to which there w^as no statutor}^ bar ;

nor did Lord Tenterden's act apply to the mode of taking

(k) As in Martin v. Hcathcote, 2

Eden, 169
;

Barhcr v. Barber, 18

Yes. 28G
;

Tatam v. Williams, 3

Ha. 347.

{I) Foster y. Hodgson, 19 Ves. 180
;

Hoare v. PecJc, 6 Sim. 51
;
Prance v.

Syrnjjson, Kay, 678. See also, since,

No^Jes v. Crawley, 10 Ch. D. 31.

(to) Martin v. Heathcote, 2 Eden,
169

; Barber v. Barber, 18 Ves. 286,

and some other older cases to the

contrary were overruled by Robinson

V. Alexander, 2 CI. & Fin. 717.

{n) Tatam v. IVillianis, 3 Ha.

347.

(o) See im- Lord Eldon in Foster

V. Hodgson, 19 Ves. 185
; Scudemore

V. nniite, 1 Vern. 456.

(p) See the notes to Webber v.

Tivill, 2 Wms. Saund. 124 et seq.,

and Catling v. Bkoulding, 6 T. E.

189.

(q) 9 Geo. 4, c. 14.

(r) Williams v. Griffiths, 2 Cr. M.



510 ACTIONS BETWEEN PARTNERS.

Bk.III. Chap. 10. gygjj accounts in a suit in Chancery. But now by 19 & 20
Sect. 6.

_

J J

Vict. c. 97, § 9, merchants' accounts are placed on the same

footing as other accounts
;
and partnership accounts, whether

they are or are not merchants' accounts, are within the statute

of limitations
;
and those statutes are a bar to an action for

an account extending to a period more remote than six years

before the commencement of the action, unless there has

been a breach of an express trust, or fraud, or payment, or

an acknowledgment, such as required by Lord Tenterden's

act, or unless the partnership articles are under seal. So

long, indeed, as a partnership is subsisting, and each partner

is exercising his rights and enjoj'ing his own property, the

statute of limitations has, it is conceived, no application

at all; but as soon as a partnership is dissolved, or there

is any exclusion of one partner by the others, the case is

very different, and the statute begins to run (s). This has

been decided by the House of Lords in Knox v. Gye {(),

in which a surviving partner relied on the statute as a defence

to a suit for an account instituted by the executor of a

deceased partner. The deceased partner had died more than

six years before the filing of the bill, and the right of his

executor had never been recognised ; the surviving partner,

however, had continued the partnership business, and had got

in outstanding assets within six j'ears. The V.-C. Wood
held that the statute was not a bar to the suit

;
but the

decision was reversed by Lord Chelmsford on appeal, and the

House of Lords affirmed Lord Chelmsford's decision.

In a still more recent case it has been held that the statute

of limitations affords a good defence to an action for an

account of the dealings and transactions of a partnership

Knox ^. Gye,

Noyes v.

Crawley.

& K. 45
;

Cottam v. Partridge, 4

]\Ian. & Gr. 271
; Ashby v. James,

11 M. & W. 542
;
Clark v. Alexander,

8 Scott, N. R. 147 ; Inglis v. Haigh,
8 M, & W. 780. See, too, Jackson v,

Ogg, Johns. 397.

(s) Noyes v. Crawley, 10 Ch. D.

31. See some remarks as to the

effects of the statute between part-

ners in Winter v. Innes, 4 M. & Cr.

Ill, and TFay v. Bassett, 5 Ha. 68,

(0 L. R. 5 H. L. 656. See 19 &
20 Vict. c. 97, § 9. Miller v. Miller,

8 Eq. 499, is hardly consistent with

this, unless it be upon the ground
that there was no dissolution, or

that there was a trust deed exclud-

ing the statute. See the obs. of

Malins, V.-C, in 10 Ch. D. 37.
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which has been dissolved more than six years before the com- Bk. III. Chap. lo.
*'

Sect. 6.

mencement of the action (u).

With reference to acknowledgments, it has been held in a Effect of acknow-

partnership case, where no account had been come to for six

years, that a signed acknowledgment of a liability to account

in respect of matters more than six years old, was sufficient to

justify a decree for an account in respect of them, although the

acknowledgment did not contain an admission that anything

was due, nor any express promise to pay what might be found

due on taking the account (x).

Where a partnership account is agreed to be taken, and a Payment by
•

, ^ , T 1 J 1 -J receiver in a
receiver is appointed, a payment made by the receiver to one gui^.

of the partners on account of a debt owing to him by another

partner, is not sufficient to prevent the statute from being a

bar to such debt (i/).

It must be remembered that the statute of limitations does Cases where theiij. r , , j> ^ 1 n 1 statute affords
not apply to cases oi express trust or oi concealed fraud. ^^ defence.

Therefore, if a partner has died, having by will disposed of his

property on trust for payment of his debts, this is sufficient to

justify a decree for an account of partnership transactions in

respect of which claims existed when he died, although more

than six years have elapsed since that time, and before the

commencement of the action (s). Again, in cases of breach of

trust and of fraud, there seems to be no limit to the time at

which a court will interfere and afibrd redress to the parties

aggrieved. The mere lapse of thirty or forty years since the

right first accrued, is insufficient to bar the remedy in such'a

cases

In Stainton v. TJie Carron Company (a), the management Stainton v. Car-

of the affairs of a company was entrusted to a person who

was entitled to one-sixth of the shares in it. He was the

manager of the company from 1808 until 1851, when he

died. For twenty-five years he rendered accounts regularly,

{u) Noyes v. Crawley, 10 Cli. D. Ex. D. 314. Compare Mitchell's

31. claim, 6 Ch. 822.

(x) See Prance v. Symjison, Kay, (y) Whitley \. Lowe, 25 Beav. 421,

678. The expression was,
"
you and and 2 De G. & J. 704.

I must go into it and settle the ac- (z) Aidt v. Goodrich, 4 Kuss. 434.

count." See, also, Banner v. Berridge, (a) 24 Beav. 34(J.

18 Ch. J). 254
; Sheet v. Lindsay, 2
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3. Account
stated.

Bk. III. Chap. 10. r^^^j these accounts were never questioned during his life. But

after his death, it was discovered that upwards of 2000/. a year

for mam' years had not been properlv accounted for by him,

and the company claimed from his estate nearly 70,000L in

respect of this annual deficiency, and asserted a lien for this

sum on his shares and assets in the hands of the company.

Notwithstanding the lapse of time, and the reception without

dispute of the accounts sent in by the manager from year to

year, a decree was made, opening the whole account from the

year 1825 down to his death (b).

3. Account stated.—To an action for an account of partner-

ship dealings and transactions, an account thereof already

stated and settled between the parties (c) affords a good de-

fence {d). No precise form is necessary to constitute a stated

and settled account ; but an account stated, unless it be in

writing, is no defence to an action for a farther account. It is

not, however, necessary that the account should be signed by

the parties, if it can be shown to have been acquiesced in by
them (e*) ; and an account may be stated and settled, although

a few doubtful items are omitted (/). It is to be observed,

that the fact that an account has already been rendered by the

defendant to the plaintiff does not deprive the latter of his

right to have the same account taken under the direction of a

court ((/) ; to have that effect an account must not only have

been sent in to the plaintiff, but also have been acquiesced in

by him (/*).
It is farther to be observed, that although the

(fc) See, too, Allfrey v. Allfrey, 1

Mac. & G. 87 ;
Wedderhum v. Wed-

derburn, 2 Keen, 722, and 4 M. & Cr.

41.

(c) Of coiirse the maxim, Res inter

alios, &c., applies to settled accounts,

Carmichael v. Carmichael, 2 Ph. 101.

((f) Taylor v. Shaw, 2 Sim. & Stu.

12 ; Endo v. Caleham, You. 306. An
account settled by a majority was

held binding on the minority in

Bobinson v. Thomjjson, 1 Yeru. 465.

See, too, Stupart v. Arroivsmith, 3

Sm. & G. 176, and Kent v. Jackson,

2 De G. M. & G. 49.

(e) See Hunter v. Belcher, 2 De G.

J. & Sm. 194 ; Moms v. Harrison,

CoUes, 157 ; Willis v. Jernegan, 2

Atk. 252, See on this defence in

general, Beames' Pleas in Equity,

222, and Mitford, 302, etUt. 5. A
verbal account and a receipt in fidl

is not equivalent to a stated accoimt,

Walker v. Consett, Forrest, 157.

(/) Sim v. Sim, 11 Ir. Ch. 310.

((/) See Clements v. Boices, 1 Drew.

692.

(h) Irvine v. Yoiuig, 1 Sim. & Stu.

OOO.
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IH'inciple on which accounts have been kept may have been
^^-^J^^-

'^''-''i'-^'^-

acquiesced in, the items may not (i).
-— 

A settled account may be impeached either wliolly or in part Impeadiing a

settled account
on the ground of fraud or mistake. If there be fraud, or if on the ground

any mistake affects the whole account, the whole will be
niistake.

*"

opened, and a new account will be directed to be taken, with-

out reference to that which has been stated (A) ;
but if there be

no fraud, and if no mistake affecting the whole account can be

shown, but the correctness of some of the items in it is, never-

theless, disputed, the account already stated will not be treated

as non-existing, but will be acted upon as correct, save so far

as the party dissatisfied with any item can show it to be

erroneous (l). In a case of fraud, an account will be opened m
toto, even after the lapse of a considerable time (in) ;

but if no

fraud be proved, an account which has been long settled will

not be re-opened m toto ; the utmost which the Court will then

do will be to give leave to surcharge and falsify (//) ;
and there

are cases in which, in consequence of lapse of time, the Court

will do no more than itself rectify particular items, instead of

giving leave to surcharge or falsify generall}^ (o). Moreover,

the mere fact that items are treated in an improper way, or

are improperly omitted, is not of itself sufficient to induce the

Court to open a settled account
;
for if the items in question

were known to the parties, and there be no fraud or undue

influence proved, the Court will infer that the partners agreed

to treat the items as they in fact did treat them {p). But an

item omitted by mutual mistake will be set right {q).

(i) See Mosse v. Salt, 32 Beav. D. 529
; Allfrey v. AUfreij, 1 Mac. &

269
; Clancarty v. Latouche, 1 Ball G. 87

; Stainton v. The Carron Co.,

& Beatty, 420. Compare Hunter v. 24 Beav. 346. See Vernon v. Vaw-

Belcher, 2 De G. J. & Sm. 194. drij, 2 Atk. 119
;
Beaumont v. Bonlt-

(k) Williamson v. Barbour, 9 Ch. bee, 5 Ves. 485.

T). 529 ; Gething v. Keighley, ib. 547
; (?i) See Gething v. Keighley, 9 Ch.

Clarke v. Tipping, 9 Beav. 284
;

D. 547 ;
Millar v. Craig, 6 Beav.

Jfliarton v. May, 5 Ves. 68 ; Beau- 433
;
Brownell v. Brownell, 2 Bro.

mont V. BouUbee, ib. 485, and 7 Ves. C. C. 61, and 1 Mac. & G. 94.

599
; Allfrey v. Allfrey, 1 Mac. & G. (o) See Twogood v. Sivanston, 6

87
; Coleman v. Mellersh, 2 ib. 309. Ves. 485

;
Maund v. Allies, 5 Jur.

(0 liolgate v. Shutt, 27 Ch. D. 860.

Ill, and 28 ib. Ill ; Gething v, (p) See Maund v. Allies, 5 Jur.

Keighley, 9 ib. 547 ; Pitt v. Choi- 860, L. C.
; Laing v. Campbell, 36

mondeley, 2 Ves. S. 565
;
Vernon v. Beav. 3, where bad debts were

Vaivdry, 2 Atk. 119. treated as good.

(m) Williamson v. Barbour, 9 Ch. (5) Pritt v. Clay, 6 Beav. 503.

L L
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Bk.III. Chap.lO.
Sect. 6.

Mistakes of

law.

Accounts stated

on the death of

a partner.

4. Award.

Agreements to

refer to arbi-

tration.

If a settled account is impeached for errors, particular errors

must he stated and proved (r) ;
and the same rule holds where

the account is settled, "errors excepted" (s).

In surcharging and falsif3'ing, errors of law, as w^ell as errors

of fact, may be set right (t) ;
and where leave is given to one

party to surcharge and falsify, similar leave is thereby also

accorded to his opponent (u).

On the retirement or death of a partner, it is usual for an

account to be stated between him or his representatives on the

one hand, and the continuing partners on the other, and for

mutual releases to be given. Afterwards attempts are occa-

sionally made to open the accounts thus stated, and to set

aside the releases, and to have a new account taken, and a

fresh settlement of the partnership affairs. In such cases as

these, before the settled accounts can be opened, the release

must be set aside (x). Whether this can be done or not,

depends upon circumstances which will be found discussed

under the title rescission of contract (i/).

In taking accounts under an ordinary judgment, settled

accounts are never disturbed unless specially directed so to

be (s).

4. Award.—Another defence to an action for an account is,

that the matters in difference between the partners have been

settled by arbitration.

A mere agreement that the matters in question should be

referred, has frequently been held to be no defence to an

action in respect of them (a). But if those matters have

actually been disposed of by the award of an arbitrator, thev

cannot afterwards be made the foundation of any action be-

(}•)
Parkinson v. Hmihury, L. E.

2 H. L. 1
;
Dawson v. Dawson, 1

Atk. 1
; Taylor v. Haylin, 2 Bro. C.

C. 310 ;
Kinsman v. Barker, 14 Ves.

579. See TFhyte v. Ahrens, 26 Ch.

D. 717.

(s) Johnston v. Curtis, 2 Bro. C. C.

311, note.

(0 Roberts v. Kuffin, 2 Atk. 112 ;

and see Daniell v. Sinclair, 6 App.
Ca. 181.

(u) 1 Madtl. Ch. 144, where it is

said to have been so held by V.-C.

Leach in Anon., 6 March, 1821,

(cc) See Millar v. Craig, 6 Beav.

433
; Foioler v. Wyatt, 24 Beav.

232
;
and see Parker v. Bloxham, 20

Beav. 295.

(y) Ante, p. 482 et seq.

(z) See Holgate v. Shutt, 27 Ch. D.

Ill, and 28 ib. Ill
;

Neiven v.

Wetten, 31 Beav. 315. But see Mil-

ford V. Milford, MacCl. & Y. 150.

(a) Tliompson v. Gharnock, 8 T. R.

139
; Michell v. Harris, 4 Bro. C. C.

312. See ante, p. 451 et seq.
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ivveen the parties on whom the award is binding (b). But an Bk. III. Chap. lo.

1-n •! IP 1 • • n Sect. 6.

iward wili not avail as a defence to the action if the account

50ught by it is different from that to which the award ap-

plies (c). So an award on a reference of all matters in differ-

ence is no defence to an action for an account of monies

•eceived after the making of the award, and not dealt with by

.t, owing to a mistake on the part of the arbitrator. Thus, in

Spencer v. Spencer (d), the partners on a dissolution referred all Spencer v.

Spencer,
matters in difference to arbitration. The arbitrator awarded

:hat one of the partners should get in the outstanding debts,

tvhich were estimated by the arbitrator at a certain amount,

riie award was acted on, but it appeared that the debts ulti-

mately got in amounted to more than the sum at which they

iiad been estimated. One of the partners claimed a share of

:he difference between the estimated and the actual amount of

;hese debts, and as it was plain that the award had proceeded

3n a mistake, an account was directed, notwithstanding all

natters in difference had been referred.

With respect to agreements to refer, an important enactment

,s contained in the Common law procedure act, 1854, § 11, as

iias been already pointed out (c).

5. Payment, and accord and satisfaction.
—Payment, per se, 5. Payment,

.s not a defence to an action for an account; for the subject of

such an action is to ascertain how much is or was payable.

But payment of a sum of money and acceptance of it in lieu of

dl demands, is equivalent to accord and satisfaction, which is

IS much a defence to an action for an account as is a re-

ease (/).

With respect to accord and satisfaction, it is to be observed Accord and
^1 1 isTiction

that there must be no uncertaintv in the agreement relied on

is an answer to the action for an account, and that it must be

shown that such agreement has been performed ;
for in the

performance lies the satisfaction (g). On these grounds the

(^0 Tittenson v. Peat, 3 Atk. 529
; (/) See Bac. Ab. Accompt E.

;

Routh V. Peach, 2 Anst. 519, and 3 Vin. Ab. Account N. ;
Brown v.

b. 637. Perhlns, 1 Ha. 564. But see Com.

(c) As in Farrincjton v. Chute, 1 Dig. Accompt E. 6, pi. 8.

^^ern. 72. {g) Com. Dig. Accord (B. 3) and

{d) 2 Y. & J. 249. (B. 4).

(«) Ante, p. 452.
L L 2
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Brown v.

Perkins,

"Waiver,

Bk.III. Chap.lO. late Vice-Chaiicellor Wigrara, in a suit for an account ty the
Sect 6 . .

• executors of a deceased partner against the surviving partner,

overruled a plea that it was agreed between the defendant and

the deceased that all accounts between them, and all claims of

the deceased in respect of the partnership, should be waived
;

and that in consideration thereof the deceased should be per-

mitted to carry on business alone, without any further question

or dispute by the defendant, which the deceased accordingly

did (h). However, if an agreement to waive all accounts is

entered into, and is founded on a sufficient consideration, and

is free from all taint or fraud and undue influence, the parties

to it will be precluded from suing each other in respect of the

accounts so agreed to be waived (i).

6. Release.—A release is a good defence to an action for an

account (/:).
But where the release has been executed on the

faith of the correctness of certain accounts, which are afterwards

ascertained to be incorrect, the release will be set aside, and

a fresh account will be ordered {I), unless the parties clearly

intended to abide by the accounts, whether correct or not. A

release, moreover, can, of course, be set aside for fraud. A

release, to be effectual as such, must be under seal. A release

not under seal is regarded as a stated account {m).

C. Release.

Judgments for

account.

(c) Ofjudgments for a partnersMj) account.

A judgment for a partnership account in its simplest form is

to this effect :

" Let an account be taken of the partnership

dealings and transactions between the plaintiff and the defen-

dant from . And let what upon taking the said account

shall be certified to be due from either of the said parties to

the other of them, be paid by the party from whom to the

(/i)
Brown v. Perkins, 1 Ha. 564.

{i) See Seivell v. Bridge, 1 Ves.

Sen. 297. Compare the last case.

(k) See Mitfoid, PI. 304, ed. 5.

As to form of plea, see Brooke v.

Sutton, 5 Eq. 361.

(1) See, for example, Pritt v. Clay,

6 Beav. 503 ;
IVedderhirn v. JFed-

derhirn, 2 Keen, 722, and 4 M. &

Cr. 41
;

Millar v. Craig, 6 Beav.

433, and see Phelps v. Spronle,
1

M. & K. 231, and see ante, account

stated, p. 512.

(m) Mitf. PI. 307, ed. 5. See, as

to agreements to waive accounts,

ante, notes (h) and (i).
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party to whom the same shall be certitied to be due. Liberty
Ek.iii. Chap.io.

to apply
"

(n).

In actions for an account of partnership dealings and trans- Costs,

actions, the ordinary rule formerly was to give no costs up to

the decree directing the account; nor was this rule departed

from except in cases of gross misconduct on the part of the

defendants (o). But lately the rule has been to pay the costs

of an action for dissolution from the commencement out of the

partnership assets unless there is some good reason to the

contrary (jj). But where the action is really instituted to try

some disputed right, the unsuccessful litigant will be ordered

to pay the costs up to the trial of the action (q). The costs of

taking the accounts, &c., directed at the hearing are, although

disputed, usually defrayed out of the partnership assets, and,

(n) Seton on Decrees, 1197, ed. 4,

where several other useful forms

will be found given and referred to.

The reports of the following cases

dso contain useful precedents :
—

Binney v. Mutrie, 12 App. Ca. 165
;

Benningfield v. Baxter, ib. 181, as to

the application of surplus assets ;

Travis v. Milne, 9 Ha. 157, decree

against executors of a deceased part-

ner v^'ho had traded with his assets ;

IVhetham v. Davey, 30 Ch. D. 580,

account at instance of a mortgagee

of a partner's share ; Devaynes v.

Noble, 1 Mer. 530, account where

one firm succeeded another ;
JFed-

derbimi v. JFedderburn, 2 Keen, 752,

account where one firm succeeded

another, and the capital of a de-

ceased partner Avas continued in

trade
;

Cook v. Collingridge, Jac.

623, and more fully in 27 Beav. 456,

note, sale of a testator's share set

aside and account of subsequent

profits and good-will ; Crawshay v.

Collins, 15 Ves. 230, and 2 Euss.

347, account of subsequent profits ;

Millar v. Craig, 6 Beav. 442, setting

aside a release and opening ac-

counts
; Fereday v. JFightwick, Taml.

262, declaration that property ac-

quired by one partner was partner-

ship property, and an account ac-

cordingly ;
Wilson v. Greemcood, 1

Swanst. 483, sale, receiver, and ac-

count
;

Blisset v. Daniel, 10 Ha.

538, decree restoring a partner

wrongfully expelled ; England v.

Curling, 8 Beav. 140, specific per-

formance of agreement for a part-

nership ; Pillans v. Harhness, Colles,

442, decree relieving a person who
had been induced to become a part-

ner by fraudulent representations ;

Evans v. Coventry, 8 De G. M. & G.

835, winding up insurance society,

account against directors for breaches

of trust.

(o) See Hawkins v. Parsons, 8

Jur. N. S. 452
;

Parsons v. Hay-

ward, 4 De G. F. & J. 474.

{p) Hamer v. Giles, 11 Ch. D. 942,

and see note (s), infra.

(q) Hamer v. Giles, 11 Ch. D. 942
;

Warner v. Smith, 9 Jur. N. S. 109.

See, also, Norton v. Eussell, 19 Eq.

343, where a surviving partner re-

fused an account to the executor of

his deceased co-partner. See, as to

mutual comj^anies, Harvey v. Beck-

n-ith, 10 Jur. N. S. 577.
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Bk. III. Chap. 10. if necessaiy, b}'- a contribution between the partners (r). But
Sect. 6.

the partnership debts and liabilities including sums due from

the firm to the partners in respect of advances or tlie like must

be paid out of the assets in priority to the costs (s).

Mode of taking The method of taking a partnership account under a judg-
the accounts.

,
•

, , in  r ^^ment m the usual lorm is as follows :
—

1. Ascertain how the firm stands as regards non-partners.

2. Ascertain what each partner is entitled to charge in

account with his co-partners ; remembering, in the words of

Lord Hardwicke, that "each is entitled to be allowed as against

the other, everything he has advanced or brought in as a part-

nership transaction, and to charge the other in the account with

what that other has not brought in, or has taken out more than

he ought {t).

3. Apportion between the partners all profits to be divided

or losses to be made good ;
and ascertain what, if anything,

each partner must pay to the others, in order that all cross

claims may be settled.

Matters involved lu order, therefore, to take a partnership account, it is

necessary to distinguish joint estate from separate estate ; joint

debts from separate debts
;
and to determine what gains and

what losses are to be placed to the joint account of all the

partners, or to the separate accounts of some or one of them

exclusivel}'. The principles upon which this is to be done

have been explained in previous chapters. Referring the

reader, therefore, to them, and reminding him that, in taking

accounts between partners, attention must be paid, not only to

the terms of the partnershij:) articles, but also to the manner in

which they have been acted on by the partners (m), there re-

(;•)
See tlie next note, and Butcher plies to partners inter se as well as

V. Pooler, 24 Ch, D. 273. This rule to other persons. See Tovlmin v.

vas followed as to the Avhole costs Copland, 3 Y. & C. Ex. 625, and 7

where the action was referred under CI. & Fin. 350.

§ 11 of the Cora. Law Proc. Act, (it) See ante, pp. 408, 432, and

1854 ;
Neivton v. Taylor, 19 Eq. 14. Watneij v. Wells, 2 Ch. 250. It is

(,s)
Austin v. Jaclson, 11 Ch. D. said a partner is not to be charged

9^2, note; Hamer v. Giles, ib. 942
; as such with what he might have

Potter V. Jaclcson, 13 ib. 845. received, without his wilful default,

(0 West V. Bkij>, 1 Ves. S. 242. Rowe v. Wood, 2 J. & W. 556, but

The rule in Clayton's case, resjiecting qucere whether a surviving partner

the appropriation of payments ap- could not be made so to account, as

in taking the

account



JUDGMENT FOR ACCOUNT. 519

mains but little to add on the present subject, except as regards
Bk.iii. Chap.io.

Sect. 6.

just allowances, the period over which the account is to extend,

and the evidence upon which it is to be taken.

JFith respect to just allowances.

Just allowances are made, although the judgment is silent as Just allowances.

to them {x) ; and when a partnership account is ordered, it is

not usual for the Court to determine beforehand what are, and

what are not, just allowances. That is determined on taking

the account ; and, if necessary, the order will direct the chief

clerk to state the facts and reasons upon which he shall ad-

judge an}^ allowances to be just allowances (//). What ought

to be so allowed must be determined b}^ the articles of part-

nership, and by the principles discussed in a preceding

chapter {:).

With respect to the period over which an account is to extend.

This can only be determined b}' ascertaining (Ij the time

from which it is to begin, and (2) the time at which it is to

cease.

The time from which the account is to begin, will, in a i. Time from

general account of jiartnership dealings and transactions, be account is to

the commencement of the partnership, imless some account ^° t'^i^en.

has since that time been settled by the partners, in which case

the last settled account Avill be the point of departure (a).

If there has been an account settled so as to be binding on

the parties, such account will not be re-opened (h). This used

to be provided for in the decree by the insertion of the clause,
*' And if, in taking the said account, it shall appear that any

he alone can cret in the assets of tlie

firm. See, also, Bury v. Allen, 1

Coll. 604.

(x) See Ord. xxxiii. r. 8.

(j/)
See Crawshay v. Collins, i

Russ. 347 ; Brown \. De Tastet, Jac.

294, 298, and 299 ;
Cook v. Colling-

ridge, Jac. 623, 625
;
TFedderhurn v.

Wedderburn, 2 Keen, 753.

(z) Ante, p. 380 ct seq.

(a) See Cooh v. ColUngridge, Jac.

624
;

Beak v. Beak, Eep. Temp.
Finch. 190. An incoming partner
has no right to profits made before

he became a j^artner, unless there

is an agreement to that effect.

Gordon v. Rutherford, T. & R. 373.

See, as to the Statute of Limitations,

ante, p. 508 et seq.

(6) See ante, p. 512.
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Bk.lir. Chap. 10. account has been settled and agreed upon between the parties
Sect. 6.

. .

up to any given time, the same is not to be disturbed (c).

It is not, however, now usual to insert these words, it not

being the practice to disturb settled accounts, unless there is

some special direction to that effect (d).

Dealings anterior Where partners have had dealings together preparatory to
to commence- „ . .

ment of part- the commencement of their partnership, these dealings cannot
'^^' be excluded from consideration in taking the partnership ac-

counts. As observed b}^ Lord Langdale in Cruikshank v.

McVicar (e) :

" Some things must be done by way of preparation for or introduction

to tlie real transactions of the partnership business. Again, when the part-

nership business is, in one sense, at an end, still you have not therefore put
an end to the joint transactions

; they must necessarily be carried on for

the pvirpose of winding up the concern and everything belonging to it. So

that when you speak of partnership dealings and transactions you are not

to exclude from your consideration those transactions and matters which

are necessary by way of introduction or preparation for a partnership deal-

ing, nor are you to exclude those which afterwards follow for the purpose
of winding up the concerns of the partnership."

2. Time up to

which the

account is to

be taken.

The time at which an account of partnership dealings and

transactions is to stop will, naturally, be the date of the disso-

lution of the firm (/). Not that no account is to be taken of

what occurs after that date ;
for some time or other must elapse

between the dissolution and the final winding up of the affairs

of the concern, and such time cannot in fairness to any one be

excluded from consideration (g). Notwithstanding dissolution,

a partnership is deemed to continue so far as may be necessary

for the winding up of its affairs (h) ;
and an account of partner-

sliip dealings and transactions, although in one sense it stops

at the date at which the partnership is dissolved, must still be

kept open for the purpose of debiting and crediting the proper

(c) Seton, 276, ed. 2.

(d) See Holgate v. Shutt, 27 Ch. D.

Ill, and 28 ib. Ill
; Newen v.

JVetten, 31 Beav. 315. Compare
Milford V. Milford, MacCl. & Y.

150.

(e) 8 Beav. 116.

(/) See, accordingly, Beah v. Beak,

Finch, 191, a case of dissolution by

death
; Jones v. Noy, 2 M. & K. 125,

a case of dissolution by decree on

the ground of lunacy.

(^f) See j?er Lord Eldon in Craii:-

sliay v. Collins, 2 Buss. 345 ;
Hale v.

Hale, 4 Beav. 375.

{]() See, as to this, ante, p. 217 et

seq.
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parties with the monies payable by or to them in respect Ek.iii. Chap.io.
• •  Sect 6

of fresh transactions incidental to the winding up, as w^ell ~
as in resj)ect of old transactions engaged in prior to the

dissolution (/).

Moreover, upon the retirement, bankruptcy or death of a Subsequent pro-

partner, it often happens that the continuing or surviving or^irtired^rt-

nartner carries on the partnership business without coming to °^^'^ capital Las
^

. .
teen left in the

any settlement of the partnership accounts, and without paying concern.

out the share of the late partner. When this is done, ques-

tions of great difficulty arise which it is now proposed to in-

vestigate.

Account of projlts subsequent to dissolution.

Before adverting to the decisions which define and illustrate General

the right of a late partner, or of his representatives, to an

account of the profits made by his continuing or surviving

partners by the use of his capital in their business, it will be

useful to consider the principles applicable to a more abstract

question, which may be put thus—If a person trades with pro-

perty which does not belong to him, what are the rights of the

owner against him in respect of the profit he has made ?

First, let us suppose that the property is used in trade by 1- "Where

capital is lent

agreement with the owner : then the agreement will regulate at interest,

the rights of the owner. Consequently, if a partner agrees

that when he dies or retires his capital shall remain in the

business at interest, those who carry on that business will be

accountable for the capital and interest, and nothing more (/<;).

Further, if executors or trustees lend trust money to a stranger

at interest, the obligation of the borrower is limited to repay-

ment of the money lent with interest
;

and it is immaterial

whether he has employed the money in trade or not, and

whether the money was lent to him properly or improperly (/).

(i) See JFillett v. Blanford, 1 Ha. (k) Vyse v. Foster, L. R. 7 H. L.

270
;
and as to the ditl'erence be- 318, and 8 Cli. 309, where one of the

tween the accountf? before and after surviving partners was an executor

the date of dissolution, see Watney of the deceased.

v. Wclh, 2 Ch. 250. See, also, Booth (/) See Stroud v. GwTjer, 28 Beav.

v. Parks, 1 Moll. 465, and cmte, pp. 130, appro\'ed in Vyse v. Foster, 8

402, 420. Ch. 309, infra, p. 534.
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who are not

trustees.

Bk. ILL Chap. 10. But a loan bv A. to B. must not be confounded with capital
Sect. 6.

* ^

brought hx A. into a firm of A. and B. (m).

2. Where Next, let us suppose that the property is wrongfully used in
capital is ... "..,.'
TSTODgfullv trade, without any agreement express or tacit with the owner

;

trade^v persons
^^^ ^®* ^^ suppose that there is no trust between the trader

and the owner. The trader's liability in this case will be to

restore the property, and to make to the owner proper com-

pensation for its detention. But what is proper compensation?

Is it interest, or the profits made by the trader by the use of

the property in question '? or the profits which the owner would

(probably) have made if he had had the property itself? The

profits which the owner might have made can only be guessed

at, and this is a sufficient reason for rejecting these profits as

a measure of compensation. On the other hand, to limit the

compensation to interest (at the accustomed rate) would fre-

quently enable the wrongdoer to profit by his own wrong, and

be an inadequate compensation to the owner. It may, there-

fore, be necessary to give the owner the profits made by the

trader by the use of the property in question, after making the

trader all just allowances including a fair remuneration for his

trouble. To do so may moreover be justified upon the ground

that the profits are accretions to the property which has vielded

them, and ought to belong to the owner of such projjerty, in

accordance with the maxim, accessoriiim sequitur suum prin-

cipale (;j). At the same time it may not be always right to

restrict the owner's compensation to the profits made by the

use of his property ; for it may haj^pen that it has made no

profit, or less profit than interest at the current rate (o).

Compensation to the owner being the object in view, it would

be only fair to give him the option to take interest or the

profits made by the use of his property {p).

3. Where Xow let US suppose that the trader is a trustee of the pro-
capital is

(j/i) See Travis v. Milne, 9 Ha. per Komilly, M. E., in 15 Beav. 39:

141, and Flockton v. Bunning, 8 Ch.

323, note, infra, p. 5.30.

(n) See Yates v. Finn, 13 Ch. D.

839 ;
Sir Sam. Eomillrs argument

in 15 Yes. 224 : Sir T. Plmner in 1

Jac, tk "W. 132 and 133. See, also,

and 22 Beav. 100.

(o) As in Booth v. Parkes, Beattv.

444.

(j>) See ace. infra, p. 528 ;
but he

cannot have both, see Heathcote v.

Hulme, 1 Jac. & TV. 122.
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2>erty, and that he emplo3's it in trade contrary to his trust, ^k, III. Chap. lo.

, . , . • 1 • Sect. 6.

The reasons for charging him with interest, or the profits
——

made hy the property, at the option of its owner, are as appli- employed in

cable to this case as to that last investigated ; but there is in }^^^? ^^ ^
o '

trustee.

this case an additional reason for so charging him, for it is

a well-established rule that no trustee shall himself derive

l^rofit from the use of the trust property (q).

There remains for consideration the mixed and difficult case 4. Mixed

in which a trustee has improperly emploj'ed the trust property structive

in a trade carried on by himself m partnership with others who *'^'^^*^-

are not trustees. The liability of the trustee in this case to «. Liability

be charged (at the option of the cestui que trust) with interest sharing profit?,

or with the profits which he (the trustee) has derived from the

use of the trust property is well established (/) ; but it has

sometimes been considered that he ought to be charged with

all the profits made by the firm by means of the trust propert3%

This view is apparently based upon the ground that the profits

are accretions to the trust property ;
and that the trustee is

as much liable for them as for the property itself
; and that he

is not discharged from this liability by the circumstance that

he has divided the profits with his co-partners. But, plausible

as this view is, it must be remembered that in the case now

supposed the profits liave not all been earned or received by
the trustee, but by himself and others, and that he is not in a

position to make them refund their shares of the profits yielded

by the trust property. It would therefore be highly unjust to

make the trustee accountable for more than his own share of

such profits ;
and this view has been adopted by the courts of

appeal both in England and Scotland (s).

(g) See, as to the liability of the

trustee, Docker v. Somes, 2 M. & K.

655.

(r) See Jones \. Fomll, 15 Beav.

388, where the trustee was charged

Avith compound interest at 5 per

cent. See Lord Selborne's observa-

tions on this case in Vyse v. Foster,

L. R. 7 H. L. 346.

(s) See Vyse v. Foster, L. E. 7

H. L. 318, and 8 Ch. 309
;
Laird v.

CJiisholm, 30 Scottish Jur. 582. In

both of these cases the trustees only

were sued. See, also, Jones v.

Foxall, 15 Beav. 388, p. 395
;

Palmer v. Mitchell, 2 M. & K. 672.

Whether tlie case would be different

if all the other partners Avere parties

is doubtful. See Vyse v. Foster, tiM

supra. See a thoughtful article on

this subject in The Law Quarterly

Review, 1887, p. 211.
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Bk. III. Chap. 10.

Sect. 6.

b. Liability of

trustee not

sharitjg prodts.

c. Liability of,

partners who
are not tru.stees.

Practical

difficulty in

carrying out

the foregoing

principles.

The same considerations lead to the conclusion that a co-

trustee who is not himself a member of the firm deriving profit

from the use of the trust money, and who consequently does

not himself derive any profit from that use, is not accountable

for an}" of the profits yielded by the trust propert}^ (t).

Lastly, we have to consider the position of the partners who

are not trustees, but who have shared the profits derived from

the use of the trust property. With respect to them, the first

thing to ascertain is whether they are personally implicated in

any breach of trust
;
for if not, they are under no liability in

resjoect of the profits in question
—indeed, they may not even

be liable to make good the trust money {ii). But if they have

traded with the trust money knowing that its employment in

trade was a breach of trust, they incur the same liabilities in

respect of it as if they were themselves trustees. Consequently

they become jointly and severally liable as well for the trust

property itself as for the profits which they have made by

it (x). But this liability cannot be enforced except in an action

to which they are all parties (?/). It has, indeed, been doubted

whether there is any joint and several liability as regards

profits, and whether the non-trustee partners are liable for

more than the trust property and interest (s).

Assuming that a person is entitled to an account of profits

made by the use of his propert}^ in trade, it is obviously often

extremely difficult to ascertain these profits. To take the

ordinary case of surviving partners continuing to trade with

the capital of a deceased partner, great difficulty will be found

in arriving at the share of profits to which the executors of the

deceased are entitled.

It is very easy to say they can be calculated by the rule of

three—as the whole capital is to the whole profits, so is the

(t) See Vyse v. Foster, infra, p. 534.

(ii) Ante, p. 160.

(y) See, accordingly, Flochton v.

Bunniwj, 8 Ch. 323, note, mfra,

p. 630.

(y) See Vyse v. Foster, and Laird

v. Chisholm, ubi supra ; Simpson v.

Chapman, 4 De G. M. & G. 174, per

Turner, L. J. Compare Brown v.

De Tastet, Jac. 284
; Macdonald v.

Richardson, 1 Gift". 81
;
Boxces v. City

of Toronto, 11 Moore, P. C. 463.

(z) See Vyse v. Foster, infra, p.

534
;
Strond v. Giryer, 28 Beav. 130 ;

Macdonald v. Richardson, 1 Giff. 88.

But in FJockton v. Bunning, 8 CIi.

323, note, infra, p. 530, the liability-

was treated as perfectly clear.
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late partner's share in the capital to his share of the profits
— Bk. III. Chap. 10.

Sect. 6.

hut this assumes that the profits in question have been made  

by capital onlj-. Profits, and very large profits, may be made

by skill, and an extensive connection, with little or no capital ;

and even if there be capital, the profits may be attributable

less to it than to other matters, and it may be impossible to

determine with any precision the extent to which the capital

has contributed to the realisation of the profits obtained (a).

Special inquiries on this subject, therefore, are almost always

necessary, and if it can be shown that, having regard to the

nature of the business or other circumstances, the profits

which have been made cannot be justly attributed to the use

of the capital or assets of the late partner, his jJrimd facie right

to share such profits will be effectually rebutted.

The extent of the liability to account for subsequent profits wniett v.

was elaborately discussed by the late V.-C. Wigram in Willett

\. Blanford (b), and the conclusion arrived at by him was, that

no general rule could be laid down upon the subject, and that

every case must depend on its own circumstances. " The

nature of the trade, the manner of carrying it on, the capital

employed, the state of the account between the late partner-

ship and the deceased partner at the time of his death, and the

conduct of the parties after his death, may materially affect

the rights of the parties." This conclusion of the Yice-Chan-

cellor was entirely in accordance with previous decisions (c), and

has been approved by subsequent judges ;
and in conformity

therewith several cases have since been decided, in which

profits acquired after the death of a partner were held to belong

wholly to those by whose labour they had been made. An
element of uncertainty is thus introduced into an already

difficult and complicated branch of law, and renders it ex-

tremely embarrassing ;
but it is hoped that the foregoing

attempt to explain its principles may tend to introduce more

certainty in their future application.

(a) This difficulty was felt very (c) See in particular Lord Eldon's

strongly in Featherstonhaugh v. observations on Cnmsluuj v. Collins,

Turner, 25 Beav. 382, noticed infra, in -Tac. pp. 622 and 297, and 2 Russ.

p. 536. 330.

(h) 1 Ha. 253.
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Bk. III. Chap. 10.

Sect. 6.

Bankruptcy.

Crawshay v.

Collins.

Passing now to the decisions, to which the foregoing obser-

vations are intended to serve as an introduction, the right to

an account of profits subsequent to a dissohition Avill be found

distinctly hiid down in the following cases.

The first case of importance on the subject is Crawshay v.

Collins (d). There one partner had become bankrupt, and the

solvent partners had carried on the business without pajdng

out the bankrupt's share of the assets, and an inquiry was

directed with a view to ascertain whether profits made subse-

quently to the bankruptcy were made by the application of the

funds which then constituted the capital of the concern (e), or

by the application of any other, and what funds ; and the

master was directed to distinguish between capital and stock

in trade (/). The object of this inquir}^ was to ascertain

whether the profits made after the dissolution were actually

made by the application of the funds that belonged to the

bankrupt as a member of the partnership (g). And it appear-

ing that such profits were made, it was held by Lord Eldon,

and afterwards by Lord Lyndhurst (on a re-hearing), that the

assignees had a right to a share of these profits, and that the

account could not stop until the claims of the assignees were

satisfied. The bankrupt was originally entitled to three-eighths

of the partnership assets, and although he was indebted to the

firm, so that the sum actually payable to him was less than

three-eighths of the net assets of the firm, and although the

continuing partners had brought in a large additional capital

since the bankruptcy, still the assignees were held entitled to

be credited throughout with three-eighths of the profits, being

debited with what the bankrupt owed. The decree in this

important case declared that the three-eighth parts or shares

of the bankrupt in the partnership ought to be considered as

continuing notwithstanding, and after, his bankruptcy' ;
and

(d) 15 Ves. 218
;

1 J. & W. 267 ;

and 2 Euss. 325. Tlie decision iu

15 Ves. 218, Avas afterwards said Ly
Lord Eldon not to have gone to the

extent ordinarily supposed. See

Jac. 296 and 622, and 2 Russ. 330.

Brown v. Vidler, cited in 15 Ves.

223, and 2 Russ. 340, is an earlier

case in point. See, too, Brotvn v.

Litton, 1 P. AV. 141, and 10 Mod.

20
; Hammond v. Douglas, 5 Ves.

539.

(e) 15 Ves. 218.

(/) IJ. & W. 267.

ig) 2 Russ. 337.
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that the assignees were entitled to three-eighth parts of the Bk.lii. Chap.io.

1
•

, 1 1 1 . n n ,
Sect. 6.

profits which had been ah-eady reported to have been made
;

—
and three-eighth parts of such further profits as (on taking

the further accounts thereby directed) should appear to have

been made (h).

So, in Brown v. Dc Tastet (i), where one partner died and Death,

the survivor carried on the partnership business, without Brown v.

De Tastet.

accounting for the share of the deceased to his administratrix,

an account was directed at the suit of the administratrix, not

only of the dealings and transactions of the partners up to the

death of the deceased partner, but also of the property of the

deceased in the hands of the surviving partner, and of all

profits and gains made by him by means of such propert3\

Yates V. Finn {k) is another case of the same sort
;
and there Yates v. Finn.

the surviving partner was decreed to account for the profits

made by means of the capital of the deceased partner, but was

allowed a proper sum for managing the business.

The rule established in these cases has been ajiplied in a Other instances

variety of instances
;

e. g., where a managing partner had

continued the business after the period fixed for the dissolu-

tion and winding up of the partnership (/) ; where a j)artner

had become lunatic and the firm had been dissolved, but the

business had been continued by the other jjartners, and they

had not paid out the capital of the lunatic partner {)n) ; where

partners had agreed to dissolve and to have the partnership

business wound up, and its assets got in and converted by a

third person, and one of the partners nevertheless carried on

the business in the meantime for his own benefit (w) ; where a

mining partnership had been dissolved, but one of the partners

had obtained a renewed lease of the mine, and had continued

to work it for his own benefit (o).

(h) 2 Russ. 347. (k) 13 Ch. D. 839.

(i) Jac. 284. It is said in 2 (l)
Parsons v. Hcujward, 31 Beav.

M. & K. 658, that this case was 199, affirmed on appeal, 4 De G. F.

affirmed by the House of Lords, & J. 474.

and after all to have been aban- (m) Mellersh v. Keen, 27 Beav.

doned by the plaintiff, who found 236.

it impossible to work out the decree. (ji) Turner v. Major, 3 Gift". 442.

See, too, Feathcrstonhaufjli v. Turner, (o) Featherstonhaufih \. Fenwick,
25 Beav. 382

; Smith v. Everitt, 27 17 Ves. 298. See, too, Clements v.

ib. 446
;
Booth v. Parks, 1 Moll. 465, Hall, 2 De G. & J. 173.

and Beatty, 444.



528 ACTIONS BETWEEN PARTNERS.

Bk.III. Cliar.lO.
Sect. 6.

Option to take

interest or

profits.

Account of sub-

sequent profits

against executoi';

wlio are surviv-

ing partners.

Cook V. Col-

lingridge.

Townend v.

Townend.

In the foregoing cases it will be observed there was no

relation of trustee and cestui que trust (as distinguished from

that of late partnership) subsisting between the persons who

made the profits and those who were held entitled to share

them. But even where there is no true relation of trustee and

cestui que trust, partners continuing to carry on business

without coming to an account with their late partner, or those

who represent him, are liable to be charged either with the

profits made by the use of his capital, or with interest on it at

51. -per cent., at the option of those to whom such capital be-

longs ( jj) ;
but in taking an account of subsequent profits, the

partner by whose exertions they have been made is usually

allowed compensation for his trouble (q), unless he is, in the

proper sense of the word, a trustee, and guilty of a breach of

trust, when no such compensation is allowed (r).

The rights of the legatees and next of kin of a deceased

partner against his executors where they are themselves sur-

viving partners or have themselves become partners since his

death, are illustrated by the following decisions.

In CooJc V. Collingridge (s), the executors of a deceased

partner sold their testator's share to the surviving partners,

who resold it to one of the executors. The sale was set aside

at the instance of a legatee, and an account of profits made

subsequently to the death of the deceased partner was decreed,

although the mone}^ paid for the testator's share was not

continued in the business.

In Townend v. Townend (t), three brothers, A., B., C, were

in partnership, under articles by which it was provided that

the capital of the partners should not be withdrawn until the

(p) Booth V. Parks, 1 Moll. 465,

and Beatty, 444. See, also, Clements

V. Hall, 2'De G. & J. 186
;
Toulmin

V. Copland, 2 Ph. 711, reversing

S. C, 4 Ha. 41.

{q) Yates v. Finn, 13 Cli. D. 839
;

Brou-n v. De Tastet, Jac. 284. See,

also, ib. 623
; Fcatherstonhnugh v.

Turner, 25 Beav. 382 ;
Mellersh v.

Keen, 27 ib. 242.

(r) Slacken v. Dawson, 6 Beav.

371, and 9 ib. 247 ;
Burden v.

Burden, 1 V. & B. 170. See, how-

ever, Cook V. Collingridge, Jac. 622,

623.

(.s)
Jac. 607. See the decree in

27 Beav. 456. Slacken v. Dawson, 9

Beav. 239, and on appeal 17 L. J.

Ch. 282, was a somewhat similar

case.

(0 1 Giff. 201.
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expiration of seven years from that date ; tliat in case of the Bk.in.chap.io.

•death of one of the partners within that term, a valuation of

his share shoukl he made, and that the surviving partners

'shoukl pay to his representatives the amount of such valuation

within three years from the said term of seven years, and in

jthe
meantime give sufficient security for the same by a mort-

gage of a competent part of the partnership property. It was

also provided that it should not be lawful for the representa-

tives to commence any action for recovering payment of the

'share of the deceased, until the end of three years after the

expiration of the term of ten years, nor to claim any partici-

pation in the profits made after the day up to which the

valuation was made
;
the expressed intention being that the

irepresentatives of the partner dying should take 51. per cent,

on the value of the share in lieu of profits. It was further

provided that nothing should prejudice the right of the repre-

Isentatives within the term of seven years, to take any proceed-

ings in order to obtain a fair valuation, or to obtain and

enforce the mortgage security. In April, 1844, A. died, having

by w:ll devised his real and personal estate to B., C, and D.

upon trust, to raise the sum of 12,000L and invest the same in

government or real security, and apply the proceeds towards

the maintenance and education of the plaintiff, his then infant

(laughter, and accumulate the surplus at compound interest ;

land upon his daughter attaining twenty-one, to pay the accu-

mulations to her, and to stand possessed of the capital on trust

to pay her the proceeds during her life. The testator's estate

consisted almost entirely of his share in the partnership. In

December, 1844, a valuation was made, by which the testator's

share was ascertained to be 20,000Z. and upwards. In June,

1853, being more than ten years from the date of the articles,

certain hereditaments, consisting of freeholds, leaseholds, and

iniachinery (part of the partnership assets) were mortgaged by

B. to C. and D., as a security for the 12,000L («)• The

plaintiff came of age in 1857, and in 1858, B. and C. rendered

to her an account of the trust funds, in which they debited her

with various items for maintenance and education, with 5/. per

{u) The property, so far as it security, was not an adequate secu-

:ould he regarded as an authorised rity for 12,000^. MM
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Bk.IIl. aap.lO. cent, interest thereon, and credited lier with the sum of
Sect. 6. .,-,..

12,000/. and interest at 5/. per cent, with yearly rests, up to

the 1st May, 1853, and thenceforth with interest at 4L per cent,

with yearly rests. The plaintiff, however, insisted that the

12,000L had been continued in the partnership business, and

she filed a bill against B., C, and D. for an account of the

profits made in the partnership business on the sum of 12,000/.

from the testator's death, and for payment of what should be

found due to the plaintiff, alleging that the mortgage was an

improper security. The Court held, 1, That the plaintiff was

entitled to an account of the legacy of 12,000/., with interest at

5/. per cent, from one year after the testator's death up to the

1st January, 1849 (ten years from the date of the articles), and

with compound interest on the surplus, after allowing for sums

expended for her maintenance and education ; 2, that the

plaintiff was entitled to an account of the profits made by the

partners from the 1st January, 1849, on the balance found due

for the principal at that date, with interest at 51. per cent, and

annual rests ; 3, that she was entitled to a decree for payment

of what should be so found due
; and, 4, that the entry of the

sum of 12,000/. in the account furnished by B. and C. must

be taken as conclusive against them that they had such a sum

in their hands. It was considered that the mortgage had not

the eflfect of withdrawing the 12,000/. from the business : it was

part of a plan for keeping the money in the business ;
and the

12,000/. ought not to have been left on the security of property

from which the trustees ought to have recovered it.

In Macdonald v. Richardson {x), a partner died, leaving his

co-partner and another person his executors, and the co-

partner executor afterwards took other persons into partner-

ship with him. The testator's assets having been kept in the

business, the legatees filed a bill against the executors, and

them only, claiming an account of profits since their testator's

death ;
and a decree was made in their favour (2/).

Flocktonr. In Flochton V. Bunning {z), a partner died, leaving his wife

Bunning,

Macdonald v,

Richardson.

(cc)
1 Giff. 81. See, also, Docker V. ordered to account for more profit.'

Somes, 2 M. & K. 655. than he received or not.

(y) It is not quite clear whether (z) 8 Ch. 323, note. The writei

the executor, who was a partner, was was counsel for the appellants,
and
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his executrix, and having directed her to get in his estate and Bk. ill. Chap, lo

invest it for the benefit of herself and children. She wound

up the partnership in which her husband was engaged, but

continued to carry on the business with his capital, in partner-

ship with other persons, who knew that in so doing she and

they were committing a breach of trust (a). A bill was filed

by some of the children against her and her co-partners, seek-

ing to make them jointly and severally liable for the trust

estate employed in the business, and for the profits made by

its use
;
and a decree to that effect was made and was affirmed

on an appeal by the wife's partners. This case was decided on

the principle that the wife's partners were clearly implicated

in the breach of trust committed by her, and were jointly and

severally responsible with her for the trust estate and all the

profits made thereby. The widow's capital was trust property ;

there was no loan as in Stroud v. Gicyer (b), but the widow's

capital became part of the capital of the firm
;
and she and her

co-partners wrongfully traded with it {c). Both L. J. Wood
and the L, J. Selwyn agreed that a mere loan, although in

breach of trust, would not involve liability to account for

profits, but that trust property which was traded with by a

trustee in partnership with others, could not be regarded as

a loan (d).

The right of the cestui que trust against his trustee in these Option in

these cases.

cases IS to an account of profits made by him by the use oi the

trust property, or at the option of the cestui que trust to simple

interest at 51. per cent, (c) ;
or in special cases to compound

interest (/).

tins statement of tlie case was

written from the sliort-liancl writer's

notes of the judgment.

(a) In fact, slie agreed to indem-

nify them against the consequences.

(6) 28 Beav. 130, ante, p. 521.

(c) Compare this case with Vyse
V. Foster, L. E. 7 H. L. 318, and 8

Ch. 309, noticed infra, p. 534.

{d) See, also, as to this, Travis v.

Milne, 9 Ha. 141, where, however,
interest only was ordered to be paid.

(c) Heathcote v. Hulme, 1 Jac. &
W. 122.

(/) If the trustee's duty is to

call in the money and accumulate

tlie income, lie will he charged with

compound interest ;
there may pos-

sibly be other grounds for so charg-

ing him. See Jones v. Foxall, 15

Beav. 388 ;
Williams v. Powell, ib.

461, and Lord Selborne's observa-

tions in Vyse v. Foster, L. E. 7 H. L.

346.

U M 2
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Bk.lll. Chap.io. The next class of cases which it is necessaiy to notice, is

Sect. 6. . . 1 ij
that in which surviving or continuing partners were held no

liable to account for profits made after dissolution.

Simpson V. -phe first of these was Simpson v. Chapman [a). There thre(
Chapman.

i
•

t

persons were partners as bankers. The bank w^as m sue!

good credit as to render no capital necessary for the purpos(

of carrying it on. One of the partners died, leaving his son

one of the surviving partners, and a third person, his execu

tors. At the time of his death the assets of the bank exceedei

its liabilities. The estate of the deceased was a creditor of ih

bank to the extent of his share, viz., one-third of its net assets

but there was a much larger sum owing from his estate to th

bank on his overdrawn private account. The son, being alsi

an executor of the deceased, was admitted as a partner in th

bank, and the business was carried on by the son and survivini

partners, but the amount of the deceased's share in the busi

ness was never paid out, or separated from the monies of th

bank. Considerable profits were made by the new partnership

and of these the son, as partner, received his share. A sui

was instituted for the administration of the estate of th

deceased, but to such suit the executors alone were defendants

and a decree was made charging the son, and the survivin,

partner, who was an executor, in respect of the jorofits of th

bank from the death of the deceased, paid to the son, so far a

such profits had accrued from the assets of the decease^

employed in the partnership. This j^art of the decree wa

appealed from and reversed, and one of the grounds for th

reversal was, that the profits acquired after the death of th

deceased could not be attributed to the use made of his capita]

If the debt due from him to the bank were omitted from it

assets, the bank was at his death insolvent. The deceasei

had no capital in it in the ordinary sense of the word, and aJ

the profits which had accrued were attributable to the connec

tion and reputation of the bank. It was urged that the son

who had received one-third of the profits, and who could no

distinguish how much of them was attributable to his characte

{(j)
4 De G. M. & G. 154. This quent profits was decided on tli

case is the more important as the hearing of the cause,

non-liability to account for subse-
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of executor, and how much belonged to him in his individual Bk. III. Chap. lo.

character as partner, ought to be charged with the whole. ^-^^

But it was held that this principle did not apply, inasmuch as

he did not carry on the business as an executor, but in his

own separate and individual right, conceiving that he was

entitled so to carry it on.

Another case of the same class was Wedderburn v. Wed- Wedderbu™ v.

derburn {h). There three persons were partners as merchants
;

^^'^®*'^"™-

one died, leaving the other two and his widow his executors.

The surviving partners alone proved the will, and they drew

up an account of the partnership assets and credited the

estate of the deceased with a certain sum as his share in the

concern, but this share was never separated from the assets

of the continuing firm. Several changes afterwards took place

in the new firm, and then a suit was instituted by persons

interested in the estate of the deceased partner, against the

executors and surviving partners of the deceased, praying for

an account of his estate, and for an account of the gains and

profits made by carrying on the partnership after his death.

A decree was made directing an account of the personal estate

of the deceased partner ; and of the dealings and transactions

of the firm up to his death
;
and of what at that time was the

value of his interest in the concern ; and of the profits of the

trade carried on by the succeeding firms
; and of the monies

which were from time to time taken out of the concern, and

applied on account of the estate of the deceased
; and of the

amount of capital from time to time employed in the said

firms respectively (i). It appeared that at the death of the

deceased the assets of the firm consisted almost entirety of

debts due to it
;

that it was impossible, except at a great

sacrifice, to get in these debts in a short time ; that if an

attempt had been made to wind up the aifairs of the concern at

the death of the deceased, the assets of the firm would not

have sufiiced to discharge its liabilities ;
and that the ultimate

solvency of the firm was attributable to the cautious and

prudent conduct of the surviving partners, and to their having,

from time to time, provided large sums of money to meet

(h) 2 Keen, 722
;
4 M. & Cr. 41 ; (i)

2 Keen, 752.

and 22 Beav. 84.
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Bk.III. Chap.lO. pressing liabilities (A). It tlms, in fact, appeared that the

—
profits made since the death of the deceased were made by the

credit and connection of the house, and by the reputation,

skill, and ability of the surviving and later partners, and were

not attributable to the surplus assets of the firm in which the

deceased had a share. It further appeared that the share of

the deceased had been preserved entirely by the prudent

management of the executors, and would have been certainly

reduced to nothing if they had wound up the afi"airs of the

house in the ordinary way, or had thrown the estate of the

deceased into Chancery. Under all the circumstances of the

case it was therefore held that as by the partnership articles

the plaintiffs had no interest in the good-will of the concern,

they were not entitled to participate in the profits made by the

successive firms, so far as those profits were attributable to the

good-will and connection in trade of the old firm
;
and that

their share in any profits attributable to any other source was

covered by interest on the amount at which the share of the

deceased had been valued.

Yyse I'. Foster. Lastly, in Vyse v. Foster (l), the partnership articles pro-

vided that on the death of a partner the amount of his share

should be ascertained and be paid out with interest, by instal-

ments, running over two years. A partner died leaving three

executors, one of whom was a surviving partner. The share of

the deceased was ascertained
;

it was not, however, paid out at

the end of two years, but was kept in the business, which was

carried on for many years, first by one and then by two of the

executors, with other persons. The continuing firms paid

interest on the capital of the deceased partner, and all the

persons beneficially interested in his estate, except the plaintiff,

acquiesced in this arrangement. The plaintiff, soon after

coming of age, demanded her share of the estate of the

deceased, and also the profits made by its emplojanent in the

business. The firm paid her the principal sum due to her,

with compound interest, at 51. per cent., but declined to account

(k) See 22 Beav. 84. ing the amount due to the deceased,

(l) 8 Ch. 309, and L. R. 7 H. L. see 10 Ch. 236. See the Law Qaar-

Ca. 318. The case came again before terly Review for 1887, p. 211.

the court as to the mode of ascertain-
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to her for any profits. She thereupon filed a bill against the Bk.Iil. Chap.io.

executors, and them alone, for an account of the profits. A
decree was made in her favour, and the defendants were

declared liable for all the profits made by the successive firms,

by the use of her share of the deceased partner's estate. The

court of appeal, however, reversed this decision, and held that

although there had been technically a breach of trust in not

paj'ing out the capital of the deceased partner as provided by
the partnership articles, still the plaintiff could not possibly

be entitled to charge the defendants in the suit, as constituted,

with more profits than they had themselves received
; and as

the evidence showed that they had acted throughout with per-

fect fairness, the court of appeal refused even an account of

these profits, and held that under all the circumstances of the

case the plaintifl: was only entitled to her share of the testator's

estate, with the compound interest at 51. per cent, which had

been offered to her. The decision in this case is extremely

important, as it decided, 1, that the clause in the partnership

articles was biuding both on the executors of the deceased

partner and on the surviving partners, although one of them

was also an executor
; 2, that the amount due to the estate of

the deceased was in effect a loan to the survivors, and its

non-pajmient at the time and in manner prescribed b}^ the

articles of partnership did not entitle the plaintiff to any

profits, but only to interest ; 3, that even if the plaintiff's

claim to profits could have been sustained, the executor who

was not a partner would not have been liable for such profits ;

and 4, that the executors who were partners would not have

been liable for more profits than they resj^ectively themselves

received {m).

The law upon the subject under consideration is still in an Observations on

unsettled state. Undoubtedly a person ought not to be per- cases!"^^^"^"^

mitted to retain for his own use, gains acquired by the unlaw-

ful employment of another's property ; and it would certainly

not be conducive to justice if there were no power to compel

a discovery of the amount of the gains so made, and payment

(m) See, as to this, Flocldon v. p. 530, and the observations of Lord

Bimning, 8 Ch. 323, note, ante, Cairns in L. R. 7 H. L. 333, 4,
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Bk.Ill. Chap.io. of that amount by the wrong-doer (n). At the same time,
Sect. 6.

,

owing to the extreme difficulty of taking an account of subse-

quent profits, so far as they are attributable only to one

particular source, the tendency of the courts in modern times

appears to be rather in favour of not exercising than of exer-

cising the power alluded to, except in cases of gross fraud or

breach of trust (o). In such cases, however, the Court will

exert itself to the utmost, and the efforts which it will make in

order to prevent persons from deriving advantage from their

own wrong, cannot be better illustrated than by the case of

Featherston- Featherstonhavgh v. Turner {p). The profits of the partnership
haugh V. Turner. , . , • i ^

business there arose entirely from the skill and reputation of

the partners, who were medical gentlemen. In order to

ascertain the share of the deceased in the profits made after

his death by the surviving partner, an inquiry was directed

whether any and what profits made since the death of the

deceased were attributable to or derived from persons who

had become customers by reason of the deceased having been

a partner, and it was considered that the surviving partner

was liable to pay what might be found due on taking that

account, after deducting a liberal allowance to him for his

time, knowledge, and expenses in realising the profits in

question.

Evidence on
which accounts

are taken.

With respect to the evidence upon ivhich the accounts are to be taken.

As regards the partnership books. -These being accessible

to all the partners, and being kept more or less under the

surveillance of them all, are jmmd facie evidence against each

of them, and, therefore, also for any of them against the

others {q). But entries made by one partner without the

knowledge of the other do not prejudice the latter as between

(n) See the admirable judgment
of Lord Brougham in Docker v.

Somes, 2 M. & K. 672.

(o) Judgments for an account of

protit.s after dissolution are fearfully

oppressive ;
and the writer is not

aware of any instance in which such

a judgment has been worked out and

has resulted beneficially to the per-

son in whose favour it was made.

(jj) 25 Beav. 382.

{q) See Lodge v. Prichard, 3 De
G. M. & G. 90G, and Smith v. The

Duke of Chandos, 2 Atk. 158, and

Barn. 412. But see the observations

of L. J. Turner, in Stewart's case, I

Ch. 587.
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himself and bis co-partner {r) ;
and where a surviving partner ^^k-liL^Chap.

10.

drew up an account which he furnished to the executors of

his late partner, it was held that such account was admissible

against the partner who furnished it, and that the executors

were not bound, by using it against him, to admit its correct-

ness throughout (s).

Where, in consequence of the loss of books and documents, Special direc-

. , ,. . tions on this

an account cannot be taken m the usual way, special du'ections
subject.

will be given as to the mode in which the accounts shall be

taken and vouched. The power to give such a direction is

expressly conferred by Ord. XXXIII., r. 3 (t).

The judgment for an account usually directs that all parties Production of

shall produce on oath all books and papers in their custody

relating to the taking of the accounts. If any partner has

kept accounts relating to the partnership in private books of

his own, he must produce such books
;

for he should have

kept his private accounts elsewhere, if he did not want them

to be seen ((/,).
After a dissolution new books are generally

opened ;
but if they relate to the accounts which have to be

taken, they must be produced (x) ;
and even if a partner not

before the Court, objects to their production, it is by no means

clear that his objection will prevail (y). As between partners

(?•)
Hutcheson v. Smith, 5 Ir. Eq. De G. Mac. & G. 906 ; Eivart v.

117. See, also, Eeeve v. JVIiitmore, Williams, 7 ib. 68. The Bankers'

2 Dr. & Sm. 446, where it was held Books Evidence Act, 42 & 43 Vict,

that although books kept by a per- c. 11, facilitates the procuring of

son may be used against him as evidence. See on it, Harding v.

showing what he has received, he is Williams, 14 Ch. D. 197 (which

not entitled to use them in his own fiuery) ;
Ee Marshfield, 32 Ch. D.

favour to show what he has paid. 499, which was varied on appeal ;

(s) Morehouse v. Neivion, 3 De G. Arnott v. Hayes, 36 Ch. D. 731.

& Sm. 307. (") Pickering v. Pickering, 25 Ch.

(t) This rule was framed on 15 & D. 247
;
Toulmin v. Copland, 3 Y. &

16 Vict. c. 86, § 54, repealed by 46 & C Ex. 655 ;
Freeman v. Fairlie, 3

47 Vict. c. 49, § 3. See, as to the Mer. 43. Liberty will be given to

old practice, JRowley v. Adams, 7 seal up those parts which are sworn

Beav. 395 ;
Millar v. Craig, 6 ib. not to relate to the matters in que.s-

444
;
Turner v. Corney, 5 ib. 515 ;

tion in the suit, ante, p. 507.

Adlcy v. The Whitstahle Co., 17 Ves. (x) Hue v. Richards, 2 Beav. 305.

327. See the decree in Stainton v. See the last note.

The Carron Co., 24 Beav. 363. Spe- (y) See Freeman v. Fairlie, 3 Mer.

cial directions were only given when 43. But see ante, p. 503.

necessary. See Lodge v. Prichard, 3
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Consequence of

non-production.

Bk.lii. Chap. 10. and theii' representatives, material documents must be produced,
Sect. 6.

though they may be pi'ivileged as between them and other

persons (z).

If a partner has books or accounts in his possession, and he

will not produce them, an account may, nevertheless, be arrived

at by presuming everything against him. Thus, in a case

where an account was directed at the suit of the representatives

of a deceased partner against the surviving partner, and the

latter would not produce the books necessary to enable the

Master to take the accounts, the Master estimated the net

profits at lOZ. per cent, on the cajjital employed, and the Court,

on exceptions to his report, confii'med it, adding that if he had

set the net profits down at 20Z. per cent, his report would have

been equally confirmed (a).

The Court has power to employ professional accountants

to assist it in taking accounts, and the Court may act on their

report (6).

Accountants.

Injunctions and
receivers.

2. Of {njunctions.

In order to prevent a partner from acting contrary to the

agreement into which he mav have entered with his co-

partners, or contrary to the good faith which, independently

of any agi'eement, is to be observed by one partner towards his

co-partner, it is sometimes necessary for a Court to interfere

either by granting an injunction against the partner complained

of, or by taking the affairs of the partnership out of the hands

of all the partners, and entrusting them to a receiver or receiver

and manager of its own appointment.

These two modes of interference require to be considered

separately ;
for they are not had recourse to indiscriminately.

The appointment of a receiver, it is true, always operates as an

injunction, for the Court will not suffer its officer to be inter-

(2) See Brown v. Perkins, 2 Ha.

540, -n-liere tlie excuse of professional

confidence was set up.

(a) IValmsley v. JFalmsley, 3 Jo.

& Lat. 556
;
and see Gray v. Haig,

20 Beav. 219.

(b) See Jud. Act, 1S73, § 56, 57,

and Ord. xxxiii. r. 2
; xl. r. 10 ;

Iv.

r. 19 ; and see Hill v. King, 1 N. B.

341, L. C.
; Ford v. Tynte, 2 De G.

J. & Sm. 127 ; Ee London, Bir-

mingham, and Bucks. Rail. Co., 6

W. R. 141. As to production to

accountants, &c,, see ante, p. 504.
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fered with by any one (e) ; but it by no means follows that Bk. in. Chap. lo.

because the Court will not take the affairs of a partnership into —^

its own hands, it will not restrain some one or more of the

partners from doing what may be complained of (d).

Whatever doubt there may formerly have been upon the Injunction

subject, it is clear that an injunction will not be refused simply ^o^^Lliutio?

because no dissolution of partnership is sought (<?). Where a ^^ so^^gl^t-

partner who had been suffering from temporary insanity had exduded^

recovered, but was excluded by his co-partners from the man- pa^'^'^er.

agement of the affairs of the partnership, the Court restored

him to his position in the firm by granting an injunction

restraining the other partners from preventing him from

transacting the business of the partnership (/).

Again, in England v. Curling (g), a partnership had been Restraining

entered into, for a term of years which had not expired. One ™P''°1'^^ ^'^*^-

. . 1 , . , . , England v.

01 the partners msisted on a dissolution and retired from the Curling,

partnership, and entered into another partnership, which

assumed the name of the old firm, opened the letters addressed

to it, and circulated notices of its dissolution. But on a bill

filed by the continuing partners of the old firm against their

co-partner and the other members of the new firm, the Court

granted an injunction restraining the retired co-partner from

carrying on business with his new partners or any other

persons except his old co-partners, until the expiration of the

term
;
and restraining his new partners from carrying on

business with him, or otherwise, in the name of the old firm,

and from receiving or opening letters addressed to it, and from

interfering with its property ; and restraining the retired

partner from publishing or circulating any notice of the disso-

lution of the old firm, before the expiration of the term for

which it had been entered into.

(c) See Helmore v. Smith (No. 2), (d) See Hall v. Hall, 3 Mac. & G.

35 Ch. D. 449. However, the Court 85.

will often grant an injunction as (e) See Jud.'Act, 1873, § 25, cl. 8,

well as a receiver, to mark its sense in addition to the cases below,

of the impropriety of the conduct of (/) Anon., Z. v. X., 2 K. & J.

those it specially restrains, see fe.r 441.

V.-C. Kindersley, in Evans v. Coven- (g) 8 Beav. 129. See, too. Warder

try, 3 Drew. 82. v. Stihwdl, 3 Jur. N. S. 9.
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Bk.Iir. Cbap.lO
Sect. 6.

Hall V. Hall.

Clements v.

Norris.

Where one

partner seeks

to drive the

others to a

dissolution.

Injunction
where the

partnership is

determinable

at will.

Glassington v.

Thwaites.

So in Hall v. Hall (h), a partnership for twenty-one years,

determinable on twelve months' notice by either party (i), was

entered into by the plaintiff and the defendant : disputes arose,

and the defendant wholly excluded the plaintiff from the part-

nership business. The plaintiff filed a bill praying that the

articles might be performed, and, amongst other things, for an

injunction, but not for a dissolution. An injunction was

granted, restraining the defendant from applying any of the

monies and effects of the co-partnership, otherwise than in the

ordinary course of business, and from obstructing or interfering

with the plaintiff in the exercise or enjoyment of his rights

under the partnership articles.

Agam, in Clements v. Norris (k), a partner who insisted on

carrying on a branch of the partnership business against the

will of his co-partner was restrained from so doing. The lease

of the place of business had expired and the plaintiff decUned

to renew it or to concur in taking any other place.

These authorities show that where a partnership is not deter-

minable at will, those partners who are desirous of carrying on

the business in the proper way will be protected by the Court

from the unwarranted acts of a co-partner, whose only object

may be to force the others to submit to him or to agree to a

dissolution (l).

Where the partnership is determinable at will, there is, it

is said, more difficulty in interfering if a dissolution is not

sought ; for, supposing the Court to interfere, the defendant

may immediately dissolve the partnership (m). But supposing

him to do so, an injunction will not necessarily be futile, inas-

much as so long as it continues in force, the defendant icJ

rendered powerless for evil, and a notice by him to dissolve

the partnership cannot, j:)6'?' se, operate as a dissolution of the

injunction. In Glassington v. Tliwaites (ii), the plaintiff, who

was one of the proprietors of the Morning Herald, obtained an

{h) 12 Beav. 414, 20 ib. 139, and

3 Mac. & G. 79. See, also, Blis?ct v.

Daniel, 10 Ha. 493.

{i) See 20 Beav. 139.

{h) 8 Ch. D. 129.

{I) See, too, Fairthorne v. Weston,

3 Hare, 387.

{m) See Peacock v. Peacock, 16

Ves. 49
;
Miles v. Thomas, 9 Sim.

6o;;.

(?0 1 Sim. & Stu. 124.
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injunction restraining his co-partners who were also proprietors Bk.Ill. Cbap.io,

of the English Chronicle (in which, however, the plaintiff had ^^-^-^—
no interest), from puhHshing in the latter paper any informa-

tion obtained at the expense of the former until it should have

been first published in the Morning Herald. So in Morris v. Monis v.

Colman (o), one of the proprietors of the Haymarket Theatre
° "^°'

was restrained from acting contrary to the articles of partner-

ship, by writing plays for other theatres. Again, where a Homfray v.

partner had agreed not to sell his share without first offering
"

it to the other partners, an injunction to restrain a sale was

granted {p). It does not appear from the reports of these cases

whether the partnerships were partnerships at will or not
;
but

supposing them to have been merely partnerships at will, it is

clear that the injunctions were far from valueless.

In an action instituted for the purpose of having a partner- Injunction in

ship dissolved, or of having an account taken after a partner- dissolution.

ship has been dissolved, it has never been doubted that an in-

junction will be granted to restrain one of the partners from

doing any act which will impede the winding up of the con-

cern (2). For example, one partner will be restrained from

carrying on the concern for any other purpose than winding

up (r) ; from damaging the value of the good-will if it ought to

be sold for the benefit of all (s) ;
from getting in the assets if

he is likely to misapply them {t) ; a surviving partner will be

restrained from improperly ejecting the representatives of his

deceased co-partner (u) : and the}', on the other hand, will be

restrained from making any improper use of partnership pro-

perty, the legal estate of which may happen to be in them {x).

(0) 18 Ves. 437.

{ip) Homfray v. Fothergill, 1 Eq.
567.

(q) A person who ouly shares pro-

fits is by no means necessarily in the

same position as a partner in these

respects, see Walker v. Hirsch, 27

Ch. D. 460.

(r) See De Tastet v. Bordenave,
Jac. 516.

(s) Turner v. Major, 3 Giff. 442
,

Bradbury v. Dickens, 27 Beav. 53.

In the last case the defendant was

advertising the discontinuance of a

partnership periodical of which he

was the editor.

{t) O'Brien v. Cooke, Ir. Rep. 5 Eq.
51

;
there the plaintiff was allowed

to get them in, indemnifying the

defendant against costs, &c.

(h) Elliot V. Brown, 3 Swanst.

489, n. ;
Haivkins v. Hawkins, 4

Jur. N. S. 1045.

(x) Alder v. Fouracre, 3 Swanst.

489.
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Bk.III. Chap.lO.
Sect. 6.

Injunction
to protect

partners from
the represen-
tatives of a

co-partner.

Injunction
to enforce

special agree-
ments.

So a surviving partner will be restrained from disposing of or

getting in tlie partnership assets, if he has already been guilty

of breaches of trust with reference to them {y). But a surviv-

ing partner will not be restrained from continuing to carry on

business in the name of himself and his deceased co-partner

unless so to do is contrary to his own agreement, or the good-

will is a saleable asset of the firm (z). Again, in an action for

a dissolution, a partner will be restrained from improperly

interfering with or obstructing the partnership business (a) ;

from drawing, accepting, or endorsing bills of exchange in the

partnership name for other than partnership purposes (h) ;

from getting in debts owing to the firm (c) ;
from withholding

the partnership books (d) ;
and generally on a dissolution one

partner will be restrained from injuring the property of the

firm (e).

So the Court will interfere by injunction to protect partners

from the interference of persons claiming the share of a late

co-partner, by reason of his death, or bankruptc}'-, or under an

execution (/).

So after a dissolution the Court constantly interferes by

injunction to restrain breaches of special agreements entered

into between the partners ;
such for example as agreements

{y) Hartz v. Schrader, 8 Ves. 317.

(z) See on tliis subject, ante, pp.

437, 448.

(a) Smith v. Jeyes, 4 Beav. 503 ;

Charlton v. Poulter, 19 Ves. 148, n.

(6) Williams v. Bingley, 2 Vern.

278, note, and Coll. Part. 233
;

Jervis v. White, 7 Ves. 412
;
Hood

v. Aston, 1 Euss. 412. In the two

last cases, the injunction restrained

maid fide indorsees for value from

parting with or negotiating the

securities.

(c) Read v. Bmvers, 4 Bro. C. C.

441.

(d) Taylor v. Davis, 3 Beav. 388,

note ;
Greatrex v. Greatrex, 1 De G.

& Sm. 692
;
Charlton v. Poulter, 19

Ves. 148, n.

(e) See Marshall v. Watson, 25

Beav. 501, where an injunction to

restrain a j^artner from publishing

the accounts of the tirm, was under

special circumstances refused. See,

also, as to making slanderous state-

ments and diverting letters,ifer»ianu

Loog V. Bean, 26 Ch. D. 306, a case

of agency, but applicable to partner-

ships.

(/) See as to assignees in bank-

ruptcy, Alle7i V. Kilbre, 4 Madd.

464 ; Fraser v. Kershaiv, 2 K. & J.

496
;
Davidson v. Napier, 1 Sim.

297 ;
Freeland v. Stansfeld, 2 Sm.

& G. 479. As to sheriffs, Sevan v.

Lewis, 1 Sim. 376 ;
Newell v. Toxons-

end, 6 ib. 419, and ante, p. 356 et

seq. As to executors, Phillips V.

Atkinson, 2 Bro. C. C. 272.
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not to carry on business (g), not to get in debts of the firm
(li),

Bk.lli. Chap.io.

not to divulge a trade secret (i). So, if a partner retires, and ^—^— 

assigns his interest in the partnership, and in the good-will

thereof, to the continuing partners, he will be restrained from

recommencing or carrying on business in such a way as to

lead people to suppose that he is the successor of or still

connected with the old firm {k).

Although injunctions to restrain actions are now abolished. Injunction to

it may be useful to observe that where surviving partners gave orthTcround''

the executors of their late partner a bond for the amount of °^ unsettled

accounts.

his share, the amount of which had not been ascertained, an

action on the bond was stayed on its being shown that if the

partnership accounts were taken it would appear that the

surviving partners had already paid too much(Z). But an

action for the balance of a settled account would not be re-

strained merely because there were other unsettled accounts

between the parties {m) ; nor would a court of equity interfere

to prevent a shareholder of a company who was a creditor of

that company from executing a judgment obtained against it

by him as creditor (»).

Before leaving this subject, it is necessary to make a few Injunction

observations on the kind of misconduct which will induce the misconduct.

Court to grant an injunction against one partner at the suit

of another. Mere squabbles and improprieties, arising from

infirmities of temper, are not considered sufficient ground for

an injunction (o) ;
but if one partner excludes his co-partner

from his rightful interference in the management of the part-

nership affairs, or if he persists in acting in violation of the

(g) WhiUak&r v. Hotve, 3 Beav.

383.

(h) Davis v. Amer, 3 Drew. 64.

(i) Morison v. Moat, 9 Ha. 241.

(it)
Churton v. Douglas, Johns.

174, ante, p. 441. See, also. Hook-

ham V. Fottarje, 8 Ch. 91, and Her-

mann Loog V. Bean, 26 Ch. D. 306,

as to making inj urious statements.

(1) Jackson v. Sedgwick, 1 Swanst.

460. See, also, Gold v. Canham, 1

Ch. Ca. 311, and 2 Swanst. 325,

note.

(m) See Preston v. Strutton, 1 Ans.

50, and Bawson v. Samuel, Cr. & Ph.

172.

(n) Eheam v. Smith, 2 Ph. 726 ;

Hardinge v. Webster, 1 Dr. & Sm.

101 ; and see Hammond v. Ward, 3

Drew. 103.

(o) See Marshall v. Colman, 2 J.

& W. 266 ; Smith v. Jeyes, 4 Beav.

503 ;
Lawson v. Morgan, 1 Price,

307 ; Cofton v. Horner, 5 Price, 537 ;

Warder v. Stilwell, 3 Jur. N. S. 9.



544 ACTIONS BETWEEN PARTNERS.

clean hands.

Bk.lll. Chap.lO. partnership articles on any point of importance, or so grosslj'

'— misconducts himself as to render it impossible for the business

to be carried on in a proper manner, the Court will interfere

for the protection of the other partners (p). Where, however,

the partner complained of has by agreement been constituted

the active managing partner, the Court will not interfere with

him unless a strong case be made out against him (q) ;
nor

will the Court restrain a partner from acting as such, merely

because if he is known so to do, the confidence placed in the

firm by the public will be shaken (r).

Partner applying It need scarcely be observed that a partner who seeks an

mus"iome w'ith injunction against his co-partner must himself be able and

willing to perform his own part of any agreement which he

seeks to restrain his co -partner from breaking (s) ;
and the

plaintifi"s own misconduct may be a complete bar to his ap-

plication, however wrong the defendant's conduct may have

been (t). As stated by Lord Eldon in Const v. Harris, a

partner who complains that his co-partners do not do their

duty to him, must be ready at all times, and offer to do his

duty to them (»).

In consequence of the liability which attaches to a person

who holds himself out as a partner with others, and of the

danger run by a person who is held out as a partner with

others, even although it may not be with his consent, a Court

will, it seems, interfere and restrain a person from holding out

another as partner with him, without the authority of that

other (x).

Injunction
to restrain

holding out

(jj) See 2^ost, book iv. ch. 1, § 2. In

Anderson v. Wallace, 2 Moll. 540, one

of several partners wlio horsed a mail

coach was restrained from horsing

it on the ground that he did it so

badly as to imperil the business of

the concern.

{q) See Laivson v. Morgan, 1 Price,

303
;
Waters v. Taylor, 15 Ves. 10.

See, also, Walker v. Hirsch, 27 Ch.

D. 460.

(/) Anon., 2 K. & J. 441.

(s) Smith V. Fromont, 2 Swanst.

330.

(t) Little-wood v. Caldwell, 11 Price,

97 where an injunction was refused,

because the plaintiff had taken away

the partnership books.

(h) Const v. Harris, T. & R. 524.

{x) SeeEouth v. Webstei, 10 Bkw.

561
;
Bullock v. Chapman, 2 De G.

& Sm. 211
; Troughton v. Hunter,

18 Beav. 470. Compare Batiks v.

Gibso7i, 34 Beav. 566. In Dixon v.

Holden, 7 Ecp 488, an injunction

was granted to restrain the publica-

tion of a statement that the plaintiff

was a member of a bankrupt firm.
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3. Of receivers.

The object of having a receiver appointed by the Court is Bk.Ill. Chap. lo.

to place the partnership assets under the protection of the ^—^

Court, and to prevent everybody, except the officer of the
a^.eceiv°er'"^^'''^

Court, from in any way intermeddling with them. The object

of having a manager is to have the partnership business and manager.

carried on under the direction of the Court ; a receiver, unless

he is also appointed manager, has no power to carry on the

business.

j

Courts of Justice are by no means anxious to take upon Receivers in

I
themselves the management of a partnership business, and l^n^^adysolutioiu

I they will, it is said, never do so, save with a view to a dissolu-

! tion or final winding up of the affairs of the concern. In the

well-known case of Const v. Harris (y), Lord Eldon intimated Const v.

that a receiver might be appointed in a suit where a decree

could be made for carr^ang on the concern according to some

specific agreement between the parties, as well as in a suit

for a dissolution and winding up ; and in that very case a

j

receiver was appointed, although no dissolution was prayed by
the bill. The receiver there appointed was, however, in no Receiver and

I

sense a manager, but merely a person nominated to receive
""

money coming in from certain quarters, and to aj)ply it in the

;

manner agreed upon in the partnership articles. If the ap-

j

pointment of a receiver does not involve the appointment of a
'

manager. Const v. Harris is a clear authority to show that a

;
receiver may be obtained in an action not seeking a dissolution

of the partnership ; the later cases are not opposed to this.

But the writer is not aware of any instance in which an action

or suit has been instituted for the purpose of continuing a

partnership, and in which the Court has appointed a receiver

and manager ;
and in Hall v. Hall {z) Lord Cottenham decided

that in such a suit no such appointment could be made.

Roherts v. Eherhardt ia) is to the same effect. There the Txoberts v.
^ '

Ebcrhardt.

(^J) Tm-n. & E. 517. See, further, cUsUr and Milfonl Rail. Co., 14 Ch.

as to managers as distinguished from D. G53.

receivers, Gardner v. Lond. Ghat, and (rj)
3 Mac. & G. 79.

Dover Bail Go., 2 Ch. 201 ;
Ee Man- (a) Kay, 148.

N N



546 ACTIONS BETWEEN PARTNERS.

Lk.iii. chap.io. plo^intiff and the defendants were partners in a colliery, the
Sect. 6.

^

•

plaintiff being the managing partner. Disputes arose betweer

the plaintiff and the defendant, and the former filed a bill foi

an account and a receiver, but did not ask for a dissolution,

The Vice-Chancellor, on a motion by the plaintiff for a receiver

refused the motion on the ground that the object of the suii

was to ensure a continuance of the partnership, and not tc

bring it to a close. As was said by Lord Eldon, the Court ml

not, by appointing receivers, take upon itself the management
of every trade in the kingdom : nor will it take upon itself the

management of any partnership business, save with a view tc

its final winding up (h).

The Judicature Act, 1873, s. 25, cl. 8, may perhaps rendei

it easier than formerly to obtain a receiver in partnership

actions ;
but this has not yet been decided.

It is not, however, necessary, in order to induce the Court tc

interfere, that the plaintiff should in his action expressly asl

for a dissolution : for the Court will entertain an applicatior

for a receiver if the object of the action is to wind up the

partnership affairs, and the appointment of a receiver anc

manager is sought with that view. Thus, in Sheppard v

Oxenford (c), which has been already referred to, the Courl

granted an injunction and appointed a receiver and manager {d)

No dissolution was expressly asked for, but the whole objecl

of the suit evidently was to wind up the company, and have its

assets applied in liquidation of its liabilities.

Again, in Evans v. Coventry (c),the members of two societieSj

or rather it would seem of one society, having two branches o\

Receiver not

refused because
no dissolution

is prayed.

Slieppard v.

Oxenford,

Evans v.

Coventry.

{h) See Goodman v. IVhitcomh, 1

Jac. & W. 589 ;
Harrison v. Armi-

tage, 4 Madd. 143
;
Hall v. Hall,

3 Mac. & G. 79 ;
Smith v. Jeyes, 4

Beav. 503
;

Waters v. Taylor, 15

Ves. 10
; Oliver v. Hamilton, 2

Anstr. 453. In Morris v. Colman,
18 Ves. 438, there was a reference

for the apj)ointment of a manager.

(c) 1 K. & J. 491,fmfc,pp. 499,500.

(d) A receiver and manager was

appointed in this countrj^, and the

defendant, who had gone to the

Brazils after the bill had been filed,

was appointed receiver and manage]

out there.

(c) 5 De G. M. & G. 911, re-

versing S. C, 3 Drew. 75. It does

not appear very distinctly what th(

manager, as distinguished from tb(

receiver, was expected to do. Th(

Vice-Chancellor refused the motioi

mainly upon the ground that hi

could not take upon himself thi

management of such societies, evei

until the hearing of the cause. Th

Court of Appeal did not allude t'

this.
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business, viz., a loan branch, and an insurance branch, filed a T^k.III. Chap.io.

bill for the purpose of having the funds of the societies made ^^—^

good by the defaulting directors, and of having the accounts

investigated, the affairs of the societies wound up if necessarj'-,

and their assets in the meantime protected by the appointment
of a manager and receiver. It was proved that some of the

funds had already been made away with by the secretary ; and

a manager and receiver was appointed to protect what remained

until the hearing of the cause, upon the ground that the

plaintiffs had an interest in the funds in question, and that

those funds were in danger of being lost.

It has been already remarked, that in granting or refusing Difference be-

an order for a receiver the Court does not act on the same anlnlmiction^

prmciples as when it grants or refuses an order for an iniunc- '^^^ .appointing

. . , .

^ a receiver.

tion; it being one thing to manage the affairs of a partnership

oneself, and another to prevent a person who has already

misconducted himself from interfering further with the part-

nership concerns (/). Another reason for drawing a distinc-

tion between an injunction and a receiver is, that whilst an

injunction excludes only the person against whom it is granted,

the appointment of a receiver excludes all the partners from

takingpart in the management of the concern. It, therefore, does

not follow that because the Court will grant an injunction, it will

also appoint a receiver
;
nor that because it refuses to appoint

a receiver, it will also decline to interfere by injunction (g).

In considering the right to the appointment of a receiver in Rigbt to a

actions for a dissolution or winding up, it is necessary to dis-

tinguish cases in which there is a contest between partners, or

late partners, from those in which the contest is between partners

or late partners on the one side, and non-partners on the other.

Where one partner seeks to have a receiver appointed 1. As between

against his co-partners, the first thing to ascertain is, whether
^'

^ °

the partnership between them is still subsisting, or has been

already dissolved
;
for if it is still subsisting no receiver will be

appointed unless some special grounds for the appointment

(/) See Hall v. Hall, 3 Mac. & G. Read v. Boivers, 4 Bro. C. C. 441
;

85
; and ante, p. 539. Hart: v. Schrader, 8 Ves. 317 ; Hall

(cj) Although an injunction was v. Hall, 12 Beav. 414, and 3 Mac. &

granted, a receiver was refused, in G. 79.

N N 2
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Bk.iii.Cbap.lo. can be shown (h), or unless it is plain that an order for a dis-
sect. 6.

. _

solution will be made (i) ;
whilst if the partnership is already

After a disso- t i i i /-< • • ,

lution. dissolved, the Court usually appoints a receiver, almost as a

matter of course (k). In the case supposed, the common

property has to be applied in paying the partnership debts,

and has to be divided amongst the partners ; and each

partner has as much right as the others to wind up the part-

nership affairs. Their position is, therefore, essentially

different from that of mere co-owners, between whom courts

decline to interfere by appointing a receiver, except under

special circumstances (l).

2. As between "When the contest as to a receiver arises between a partner
pai'tuers and

non-paitncis. Oil the oiie hand, and the executors, administrators, or as-

signs of a late co-partner on the other, the first thing to be

considered is, whether the person sought to be excluded from

interference is a partner or not. For whilst the Court is

reluctant to exclude a partner from the management of the

partnership affairs, it will readily interfere to prevent other

persons from intermeddling therewith. The reason given for

this is, that each partner is at the outset trusted by his co-

partners, and has confidence reposed by them in him
; and

until it can be shown that he ought not to be allowed to take

part any longer in the management of the partnershij) affairs,

the Court will not interfere with him. But this reasoning has

no application to persons who acquire an interest in the part-

nership assets by events over which the partners have no con-

trol, e.g., the death or bankruptcy of one of the members of the

firm. Whilst, therefore, even in an action for a dissolution, vv

winding up, a receiver will not be granted against a member of

the firm at the instance of the executors, administrators, or

assigns of a late partner, unless some special grounds for the

interference of the Court can be established (m) ;
it is a matter

(h) See infra, p. 550. in Hardinrj v. Glover, 18 Ves. 281,

(t) Goodman v. JVliitcomh, 1 Jac. in which he disavowed the principle

& W. 592. that a dissolution was a sufficient

{k) See the last note, and Thorn- ground for a receiver.

son V. Anderson, 9 Eq. 533
; Sarrjant (I) See ante, p. 56 et seq.

V. Eead, 1 Ch. D. 600, where both (m) Collins v. Young, 1 Macqueen,

plaintiff and defendant applied for 385, and see Harding v. Glover, 18

a receiver. But see per Lord Eldon Ves. 281
;

Kershaw v. Matthews,
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of course to appoint a receiver where all the partners are dead, Bk.lll. CLap.io.
Sect. 6.

and an action is pending between their representatives (?i) ;
or

where such appointment is sought by a partner against the re-

presentatives of his late co-partner (o). Fraser\. Kershaio ( jj)
Fraser v.

r . . , , Kershaw.

is a good illustration of this doctrine. There one partner had

jbecome bankrupt ;
the share of the other partner had been

taken in execution under aji.fa. for a separate debt, and had

ibeen assigned to his creditor by the sheriff. The creditor, as

the assignee from the sheriff of all the share and interest of

the non-bankrupt partner, claimed the right of winding up the

affairs of the partnership, and to exclude the assignees of the

'bankrupt partner from interfering. But on a bill filed by

them against the judgment creditor, the Court granted an

'injunction, and appointed a receiver, holding that the right of

the non-bankrupt partner to wind up the affairs of the partner-

ship was personal to himself, and was incapable of transfer,

and did not, therefore, pass with his share and interest in the

partnership assets (q).

In those cases in which special grounds for the appoint- Influence of

I
. . P the number of

ment of a receiver must be shown, it follows that in a firm of partners on

, - , . T «i 1 ,
•

T i • • • the appoint-
j several members there is more diffacultym obtaining a receiver

^jg^t ^f a

than in a firm of two. For the appointment of a receiver,
receiver.

; operating in fact as an injunction against all the members,

there must be some ground for excluding all who oppose the

apphcation. If the object is to exclude some or one only

from intermeddling, the appropriate remedy is rather by an

injunction than by a receiver (r).

Before the Judicature acts it was not the practice to appoint
Defenriant now
entitled to a

a receiver at the instance of a defendant before decree (s). If receiver.

1

2 Russ. 62
; Kennedy v. Lee, 3 Mer. G. 479.

!448; Lawson v. Morgan, 1 Price, {-p)
2 K. & J. 496.

303. For similar reasons the Court {([) See, too, Candler v. Candler,

of Probate will not appoint a re- Jac. 225, where a receiver was

'ceiver 'pendente lite against a sur- granted against the assignee of part-

viving partner unless under very uership debts.

special circumstances. Horrell v. (r) See Hall v. Hall, 3 Mac. & G.

Witts, L. R. 1 Pr. & Div. 103. 79.

in) Philips V. Atkinson, 2 Bro. (s) Robinson v. Hadley, 11 Beav.

C. C. 272. 614.

(o) Freeland v. Stansfeld, 2 Sm. &
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against a

partner.

Agreement,

Davis V.

Amcr.

Misconduct.

Bk.iii. Chap. 10. ]ie desired to apply for a receiver before decree, he had to file a
Sect. 6.

1 . • / \

cross bill. But this is now unnecessary [t).

Grounds for The grounds on which the Court is usually asked to appoint

of a'Teceiver^^^ ^ receiver before dissolution, are either because, by agreement,

the partners have divested themselves more or less of their

right to wind up the affairs of the concern ;
or because, by mis-

conduct, the right of personal intervention has been forfeited,

and the partnership funds are in danger of being lost.

As an illustration of an appointment of a receiver, grounded

on an express agreement, reference may be made to Davis v.

Amer (u). There the plaintiff and the defendant, on dissolving

partnership, appointed a stranger to get in the assets of the

firm, and agreed not to interfere with him. After this agree-

ment had been partially acted on, one of the partners died,

and disputes arising between the executors of the deceased

partner and the surviving partner, the latter proceeded to get

in the debts of the firm, in violation of the agreement. On a

bill filed by the executors of the deceased partner for an

account, and for an injunction and a receiver, the Court, on

motion, appointed a receiver, but declined to grant an express

injunction, on the ground that there was no sufficient impro-

priety of conduct on the part of the defendant to render such

an order necessary (x).

With respect to misconduct, the observations which have

been already made on this head, when speaking of injunctions,

might be here repeated (y). If the partnership is not yet dis-

solved (z), there must be something more than a partnership

squabble ;
the due winding up of the affairs of the concern

must be endangered to induce the Court to appoint a receiver

of its assets ;
and non-co-operation of one partner, whereby

the whole responsibility of management is thrown on his co-

partner, is not sufficient (a).

(t) See Ord. xix. r. 3, and Ord. 1.

r. 6. Sargant v. Read, 1 Ch. D. 600.

(it) 3 Drew. 64. See, too, Turner

V. Major, 3 Giff. 442, a somewhat

similar case. No receiver, however,

appears to have been appointed.

An injunction was sufficient.

(a;)
See ante, p. 539, note (c).

(y) Ante, p. 543.

(z) See ante, p. 548, as to dissolved

partnerships.

(a) See Roberts v. EberharcU, Kay,

148, and Rowe v. Wood, 2 J. & W.

556, where one partner declined to

advance more money to work a

mine.
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Where, however, a partner has so misconducted hmiself as to Bk.IlI. Chap.io.
Sect. 6.

show that he is no longer to be trusted, as, for example, if one
Receiver

partner colludes with the debtors of the firm, and allows them appointed.

to delay paying their debts (h) ;
or carries on trade on his owai

account with the partnership property (c) ; or, the partnership

property being abroad, runs off in order to do what he likes

with it there (d) ; or, if a surviving partner insists on carrying

on the business, and employing therein the assets of his de-

ceased partner (c) ;
or if there is such mis-management as

endangers the whole concern (/) ;
or if the persons having the

control of the partnership assets have ah*eady made away with

some of them
((jf) ;

in all these cases the Court will interfere

by appointing a receiver (Ji).

Again, the reluctance of the Court in appointing a receiver Effect of fraud

against a partner, being based on the confidence originally

reposed in him, that reluctance disappears if it can be shown

that such confidence was originall}^ misplaced. Therefore,

where a defendant, b}' false and fraudulent representations,

induced the plaintiff to enter into partnership with him, and

the plaintiff soon afterwards filed a bill, praying that the part-

nership might be declared void, and for a receiver, the Court

on motion ordered that a receiver should be appointed (i).

Moreover, even although there be no misconduct jeopardising Effect of cx-

. . . . eluding a

the partnership assets, the Court will appoint a receiver if the partner,

defendant wrongfully excludes his co-j)artner from the manage-
ment of the partnership affairs (k). This doctrine is acted on

where the defendant unsuccessfully contends that the plaintiff

is not a partner {I), or that he has no interest in the partnership

assets {m).

(b) Estvnck v. Gonningshy, 1 Vern. & G. 911.

118. (h) See Smith v. Jeyes, 4 Beav.

(c) Harding v. Glover, 18 Ves, 503.

281. (i) See Ex parte Broome, I Rose,

(d) Sheppard v. Oxenford, 1 K. & G9.

J. 491. (h) See Wilson v. Greenwood, 1

(e) Madgwich v. Wimhle, 6 Beav. Swanst. 481
;
and Goodman v. Whit-

495. comb, IJ. & W. 589.

(/) See De Tastet v. Bordieu, cited (I) Peacock v. Peacock, 16 Veis. 49 ;

in a note in 2 Bro. C. C. 272 ;
but Blakeney v. Dufaur, 15 Beav. 40.

see Const v. Harris, T. & E. 524. (m) Wilson v. Greenwood, 1 Swanst.

(fif) Evans v. Coventry, 5 De G. M. 471, where the plaintiffs were the
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Bk.m. Chap. 10,

Sect. 6.

Disputed part-

nership.

Illegality of

partuership.

Hale V. Hale.

Receivers of

mines.

Wliere a partnership is alleged on the one side and denied

on the other, and a motion is made for a receiver, the Court

usually declines to appoint a receiver until that question is

determined (n).

Some difficulty occurs where the defendant relies on illegality

as a defence to the action against him. If the illegality is es-

tahlished, the Court cannot, it is conceived, interfere. But if

a receiver is apj)lied for before the trial of the action, and the

Court is not satisfied that no relief can ultimately be given, it

will appoint a receiver to protect the property _pt'Wf/en?e lite, and

the character of the defence will go far to remove any scruples

the Court might otherwise have in interfering. Thus, in Hale

V. Hale (o), the plaintiif and the defendant had carried on the

business of brewers for manj'- years in partnership together.

The plaintiff filed a bill for a dissolution, and the defendant

then denied the plaintiff's right to any account or relief what-

ever, on the ground that the partnership was illegal. Having
thus set the plaintiff at defiance, and claimed the whole pro-

perty himself. Lord Langdale, on that ground alone, appointed

a receiver and manager, although the plaintiff" was oul}' a dor-

mant pai'tner, and the defendant's management of the business

was in no'way complained of.

In mining partnerships a receiver will be appointed or

refused upon the same principles as in other partnerships.

Accordingly, if no dissolution or winding up is sought, a re-

ceiver and manager will not be apj)ointed (p) ; but with a view

to a dissolution or winding up, a receiver and manager will

be appointed, if there ai'e any such grounds for the appoint-

ment as are sufficient in other cases (q) ; or if the partners

assignees of a bankrupt partner. See,

too, Clegg v. FishincJc, 1 Mac. & G.

294, wliere the plaintiif was the ad-

ministratrix: of a deceased partner.

(«) Peacock v. Peacock, 16 Yes.

49 ; Clmpman v. Beach, 1 J. «& W.
594 ; Fairhurn v. Pearson, 2 Mac.

& G. 144. See Rock v. Matliews,

2 De G. & Sin. 227, as to the con-

clusiveness, upon a motion for a

receiver, of an ansAver denying the

partnership alleged by the bill.

(o) 4 Beav. 369. See, too, Shep-

pard V. Ojxnfonl, 1 K. & J. 491,

where a receiver was appointed

although the legality of the part-

nership was denied.

{p) Roberts v. Eberhardt, Kay,
148

;
and see Rowlaiids v. Evans,

and Williams v. Rowlaiuls, 30 Beav,

302, noticed below.

(q) Sheppard v. Oxenford, 1 K. &
J. 491, where there was no prayer
for a dissolution.
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cannot agree as to the proper mode of working the mines until Bk.Iir. chap.io.

they are sohl (v). In Rowe v. Wood (s), indeed, a receiver '-^

was refused, although one of the partners excluded the other

from interfering with the mine
; but this was a peculiar case,

for the partner complained of was not only a partner, but also

a mortgagee in possession, and his mortgage debt was still

'unsatisfied. Again, in Norway v. Roive (t), although the plain- Norway u.

tiff was excluded, a receiver was refused on the ground of his
°^®'

laches, he having been excluded for some time, and having

taken no steps to assert his rights until the mine proved

profitable (ii).

In Eoivlands v. Evans, and Williams v. Roivlands {x), it was Lunacy,

held that a manager could not be appointed to carry on a Rowlands v.

Evans.

mine for the benefit of a lunatic partner. The Court ordered

a sale, and appointed an interim manager only.

If the Court, on being aj^plied to for the aj^pointment of a Appointment of

I

receiver, thinks that a proper case for such appointment is receiver,

made, and the partner actually carrying on the business has

not been guilty of such misconduct as to have rendered it

j
unsafe to trust him, the Court generally appoints him re-

j

ceiver and manager without salary {y). It is usual, however, to

require him to give security duly to manage the partnership

affairs, and to account for money received by him {z). In other

cases the appointment of a receiver is referred by the judge to

his chief clerk, and leave is frequentl}^ given for each partner

to propose himself. A partner who is appointed receiver be-

comes the officer of the Court, and must act and be respected

accordingly.

The order appointing a receiver usually directs the partners Order appoint-

ing receiver.

(r) Jefferys v. Smith, 1 J. & W. {x) 30 Beav. 302.

298
; Lees v. Jones, 3 Jur, N. S. 954. (y) This was done in Wilson v.

In this last case will be found a Greenvmod, 1 Swanst. 471 ; Blakeney

discussion as to what ought to be v. Dufaur, 15 Beav. 40. See Sargant

done if the mine is held on a lease, v. Read, 1 Ch. D. 600, where one of

and cannot be sold without the les- the plaintiffs, being senior partner,

sor's consent, which is refused. had liberty to propose himself, al-

(s) 2 J. & W. 553. though it was urged that he would

(0 19 Ves. 159. thereby obtain an unfair advantage

(«) See further on this matter, as regarded the goodwill.

anie, p. 466 et seq. (a)
See the previous note.
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Bk.lll. Chap.lO, to deliver up to him all the effects of the partnership, and all
Sect. 6. . 1 • 1 T /. 1

securities in their hands, for the outstanding personal estate,

together with all books and papers relating thereto. The

receiver is directed to get in the debts of the firm, and he is,

if necessary, empowered to bring actions with the approbation

of the judge ; he is directed to pay the partnership debts, and

to pass his accounts, and to pay balances in his hands into

court (a).

With respect to the partnership books and papers, an order

for their delivery will not be made if there is no necessity for

it, or if it would occasion inconvenience. For example, in

Dacie v. John. Dacie V. John (h), the Court declined to order a solicitor, who

was the managing partner of a firm, to deliver up its books

and documents to the receiver : for the receiver had free access

to them all, and nothing more was considered necessary.

Interfering with A receiver is an ofl&cer of the Court, and any interference

with him, or with property under his protection, amounts to a

contempt of Court, and is punishable accordingl}'- (c). If a

judgment creditor desires to levy execution on property in tlie

custody of the receiver, special application should be made to

the Court in the action in which the receiver was appointed,

and the Court will direct the receiver to pay the judgment debt

or make such other order as may be just (d).

(a) See forms of order in Seton order for a receiver is made, a person

on Decrees, 4] 4, ed. 4 ;
IVilson v. is sometimes immediately put into

Greenwood, 1 Swanst. 484
; Whitley possession ; but until he is actually

V. Lowe, 4 Jur. N. S. 815. The re- approved as receiver by the Court,

ceiver here was appointed without strangers to the action in which he

opposition ;
see 4 Jur. N. S. 197, is app)ointed are not guilty of con-

S. C. tempt of court if they interfere

(6) McClel. 206. with him. See Defries v. Greed, 6

(c) See Lane v. Sterne, 3 Giff. N. R. 17.

629, where a sheriff seized partner- (d) Kewney v. Attrill, 34 Ch. D.

ship property in the custody of a 345. See, as to interpleader at the

receiver ;
Hclmore v. Smith (No. 2),

instance of the sheriff, ante, pp. 358,

35 Ch. D. 449, where the interference note (q), and 362,

was by advertisement. When an



SALE OF PARTNERSHIP PROPERTY. 555

4. Of the sale of partnership property iinder the order of the

Court.

It has been already seen, that in the absence of a special Bk. III. Chap. lo.

Sect 6

agreement to the contrary, the right of each partner (c) on a '—^

dissolution, is to have the partnership property converted into
partrersWp"

money by a sale (/) : even although a sale may not be necessary property.

for the payment of debts {g). This mode of ascertaining the

\alue of the partnership effects is adopted by Courts, unless

some other course can be followed consistently with the agree-

ment between the partners. And even where the partners

have provided that their shares shall be ascertained in some

other way, still, if owing to any circumstance their agreement Agreements to

in this respect cannot be carried out, or if their agreement does ^h°icVcann t

not extend to the event which has in fact arisen, realisation of ^^ carried out.

the property by a sale is the only alternative which a Court can

adopt {h).

Thus in Cook v. Collingridge (i), where the partners had Agreement

agreed that on the expiration of the partnership the stock in
aTvision^

trade should be divided between the partners, it was held that Cook v. Col-

as this could not be literally carried into effect, there must be '"^"^®'

a sale and a division of the proceeds.

So, if on the death of a partner an option is given to a third Agreement to

party, e.g., his son or executor, to take his share at a valuation, *?^^

^* '

and this is not done, a sale will be ordered (k). Again, in a Wilson v.

case where the articles had provided that on a dissolution by
^'^'^'^^^°° •

(e) A person paid by a share of Maule, 1 Swanst. 495
; Featherston-

profits has no right to have them haugh-v. Fenwick, 17Ves. 298; HaU
ascertained by a sale. See Rishton v. Hale, 4 Beav. 375. See Mi/r«,

V. Grissell, 5 Eq. 326
;

Walker v. p. 558, as to unsaleable assets and

Eirsch, 27 Ch. D. 460. Pawsey v. pending contracts.

Armstrong, 18 Ch. D. 698, went too (g) See Wild v. Milne, 26 Beav.

far. See the last case. 504.

(/) Bunion v. Barkus, 3 GifF. (h) But see S>/ers v. Syers, 1 App.

412, and on appeal, 4 De G. F. & J. Ca. 174, infra, p. 556.

42, where a purchase by one partner (i) Jac. 607, and see Rigden v.

at a valuation was insisted on
;
Row- Pierce, 6 Madd. 353.

lands V. Evans, and Williams v. (Jc)
See Downs v. Collins, 6 Ha.

Rowlands, 30 Beav. 302, a case of 418 ; Kershaw v. Matthews, 2 Russ.

lunacy. See, also, Crawshay v. 62 ;
and Madgwick v. Wimble, 6

Collins, 15 Ves. 227 ; Crawshay v. Beav, 495.
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Bk.lil. Chap.io. the death of a partner his share should be taken by the sur-
Sect. 6.

_ _

vivors at a valuation, and they had afterwards agreed that in

the event of a dissolution by bankruptcy, the same course

should be followed as in the event of a dissolution by death,

it was held that this last agreement not being under the cir-

cumstances binding on the assignees, the partnership property
and effects ought to be sold {!).

On the other hand, if the articles of partnership can be

carried out in their spirit, and if a sale is inconsistent with

them, then the rule in question will not apply, as for example
in those cases already noticed (m), in which it has been agreed

that a deceased partner's share shall be ascertained by valua-

Syersv, tion, or from the last signed account. Moreover, in Syers v.

Syers.
Syers (n), it was held by the House of Lords that in the case

then before it, the Court could, in its discretion, either order

the sale of the undertaking as a going concern or approve of

the purchase by one partner of the share of his co-partner (m).

No sale where '^^^^ ^'^^l® as to Selling partnership property is merely adopted
there IS an

jj^ order that justice may be done to all parties, when no other
agreement to j ^ l '

the contrary coursc lias been or can be agreed upon. It is not an arbitrary
which can be

i
• n •

i i t i • n i i • •

acted on. rule, mtlexibly applied m all cases whetner it is necessary or

not
;
and although, if one partner or his representatives insist

on a sale, the Court may not be able to refuse to enforce that

right (o), still the Court is always inclined to accede to any
other mode of settlement which may be fair and just between

Sale not decreea
^^® partners. Ill a case where one partner had become lunatic,

although one and a decree for a dissolution had been obtained on that
partner was
lunatic. ground, and an offer was made by the other partners to pay a

Leaf V. Coles. gu^^ of money as the lunatic's share, the Court referred it to

the Master to inquire whether it would be for the benefit of the

lunatic that such offer should be accepted ;
and on the Master

reporting in the affirmative, the Court ordered that the offer

(I) JFilson v. Greenwood, 1 Swanst. discretion alluded to exists in all

4*71. cases ? But why should it not ? its

(m) See ante, p. 429, et scq. exercise would often be most bene-

(n) 1 App. Ca. 174. The agree- ficial.

niait between the partners was pro- (o) TVihl v. Milne, 26 Beav. 504,

bably not intended to create a part- and Rotvlands v. Evans, 30 Beav.

nership but a loan (see aiite, book i. 302.

ch. 1, § 2) ; and qu. whether the
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should be accepted, thereby dispensing with a sale and winding Bk.lll, Chap.io.

up in the ordinary way ( jj). So, if one partner is an infant,
'—^—

and it appears that it will be for his benefit that the whole

property shall be sold to one or more of the partners who are

desii'ous of buying it, and the other partners consent, the

Court will sanction a sale accordingly (q). But although it

may be for the benefit of an infant or lunatic partner that

his share should be sold, yet if the other partners insist on

the sale of the whole property they are entitled to such a

sale {r).

Co-owners of land, whether mineral or not, are entitled to a Mining partner-

partition and not a sale, except in the cases specified in the
^ ^^'

Partition Acts, 1868 and 1876 : and even although they may
be partners in the profits arising from the land, still if the land

itself is not partnership property, one co-owner is not entitled

to have it sold against the wishes of the others, except under

those statutes (s). But if land or a mine is partnership pro-

perty, the right of each partner is to have it sold
;
and a par-

tition can only be decreed by consent {t).

The sale to which each partner has a right is a sale to the Mode of

highest bidder (m). But with a view to do as little injustice as
^ ^'

possible, when the Court orders a sale it will, if necessary,

direct an inquiry as to the proper mode of selling (x) ;
and

whether it will be for the benefit of all parties that there

should be an immediate sale, or that the concern should be

carried on for the purpose only of winding up its affairs : and

if the latter is the case, the Court will give any of the parties

(|)) Leaf V. Coles, 1 De G. & M. N. S. 954
;
and as to unsaleable but

G. 171. See, too. Prentice v. Pren- valuable assets, infra, note {d).

tice, 10 Ha. App. 22. (u) No partner has a right to buy

(5) Graioshay v. Maule, 1 Swanst. or to compel his co-partners to buy
530. at a valuation unless there is some

(r) Rowlands v. Evans, and Wil- agreement to that effect, Burdon v.

Hams v. Rowlands, 30 Beav. 302. Barhus, 4 De G. F. & J. 42, and other

(s) See ante, p. 56. cases cited ante, p. 555, note (/).

{t) Wild V. Milne, 26 Beav. 504
; («) As in Wilson v. Greemoood, 1

and see Burdon v. Barkus, 4 De G. Swanst. 484
;

Cook v. Collingridge,

F. & J. 12, and Roidands v. Evans, Jac. 624. See, also, Syers v. Syers,

30 Beav. 302. As to mines not sale- 1 App. Ca. 174, where an inquiry

able without the consent of the was directed as to the value of the

landlord, see Lees v. Jones, 3 Jur. plaintiff's interest.
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Bk. III. Chap. 10.

Sect. 6.

Rowlands v.

Evans,

Conduct of

sale and leave

to bid.

Sale of good-
will.

Unsaleable

but valuable

assets.

Pending con-

tracts.

liberty to propose liimself as manager until a sale {ij). In

Roivlancls v. Evans {z), partnership property was ordered to be

sold, as a going concern, by a disinterested person, with liberty

to all parties to bid ;
and an interim receiver and manager was

appointed.

The Court is extremely reluctant to give parties who have

the conduct of a sale liberty to bid at it ; and the conduct of

a sale in an action usually belongs to the plaintiff ; if, there-

fore, he desires to bid, some arrangement has generally to

be made respecting the conduct of the sale. Other parties

interested have seldom any difficulty in obtaining liberty to

bid (a). Where the Court has given the conduct of the sale

to any person, the Court will not allow him to be interfered

with(/j).

In selling the good-will of a going concern, the book debts

and business ought to be sold in one lot, and the purchaser

ought to be informed, if the facts be so, that the sellers are

entitled to carry on business in competition with him (c).

If one of the partners holds an appointment which is not

saleable, but the profits of which are by agreement to be

accounted for by him to the partnership, the partner holding

the appointment will be debited with its value
;
for that is the

only mode in which, upon a dissolution, such a source of gain

can be dealt with {d). The same principle applies to other

unsaleable but valuable assets, to which one partner has no

exclusive right (e).

But if the object of the partnership is to carry out a certain

contract which is unfinished when the partnership is dissolvecl,

the Court will not necessarily order the benefit of it to be sold ;

nor order the share of a partner in it at the time of dissolution

to be ascertained by valuation
;
but will leave the partners to

(i/) Grawshay v. Maule, 1 Swanst.

529
;

Waters v. Taylor, 2 V. & B.

306. See, too, Wild v. Milne, 26

Beav. 504.

(z) Boiolands v. Evans, and JP'il-

liams v. Rowlands, 30 Beav. 302.

So in Pawsey v. Armstrong, 18 Cli.

D. 698.

(a) See, on this subject, Seton on

Decrees, 1396, ed. 4.

(b) Dean v. Wilson, 10 Ch. D. 136.

(c) See Johnson v. Helleley, 34

Beav. 63, and 2 De G. J. & Sm. 446.

{d) See Smith v. Mules, 9 Ha.

572 ; AmUer v. Bolton, 14 Eq. 427.

{e) Ibid. See ante, note {t).
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complete the contract, and will postpone the ultimate account Bk.lll. Chap.io.

•1 ' 1 • / r\ Sect. 7.

until its completion (/ ).

Although it is not usual for the Court to direct a sale before Sale before

the trial of the action, still, if circumstances require it, an
*"^^'

order for a sale will be made on motion, even although the

partnership has not been previously dissolved (g).

SECTION VII.—OTHER MISCELLANEOUS ACTIONS,

1. Between persons who have agreed to become partners.

If a person agrees to become a partner, and he breaks his Action on

agreement, an action for damages will lie against him
;
and any for partnerships,

premium he may have agreed to pay may be recovered (li); and

it is no defence that the defendant has discovered that the

plaintiff is a person with whom a partnership is undesirable (i).

So, if a member of a firm agrees to introduce a stranger, an

action lies at the suit of the latter against the former for a

breach of this agreement, although it may have been made

without the knowledge of the other members of the firm, and

they may decline to recognise it (j).

(/) See McGlean v. Kennanl, 9 for breach of an agreement to be-

Cli. 336,where the surviving partners come a partner, could not be sup-

urged that this would not be fair, as ported without proof of the terms

they might have to find all the of tlic intended partnership. See,

capital to complete the contract. also, Morrow v. Saunders, 1 Brod.

(rj) Bailey v. Ford, 13 Sim. 495 ; & Bing. 318. But see McNeill v.

Crawshay v. Maule, 1 Swanst. 506, Reid, 9 Bing. 68.

523, 524, and 529
;
Wilson v. Green- (i) Andrewcs v. Garstin, 10 C. B.

wood, 1 Swanst. 483. See, also, Ear- N. S. 444, where the defendant

greaves v. Hall, 11 Eq. 415, the order pleaded that since the agreement

of July 22, 1869. was entered into he had discovered

(/(.)
IFalker v. Harris, 1 Anst. that the plaintiff had been guilty

245
; Gale v. Leckie, 2 Stark. 107. of fraud and dishonesty towards a

In Figes v. Cutler, 3 Stark. N. P. former partner.

C. 139, it was held that an action (j) McNeill v. Eeid, 9 Bing. 68,
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2. Actions between partners.

Bk.III. Chap.lO.
Sect. 7.

Actions relating
to real property.

Actions relating
to goods.

The Judicature acts and rules have materially altered the

law relating to actions between partners. Formerly no action

at law could be maintained by one partner against another if it

in any way involved taking a partnership account ;
for although

the right to an account was a legal right, the old action of

account, at least between partners, had long become obsolete,

and courts of law had no machinery enabling them to do

justice in matters of account (k). Hence it became settled

that actions involving accounts between partners could not be

sustained. The Judicature acts and rules have, however,

abolished this rule
;
and the present state of the law on this

subject ajDpears to be as follows :
—

First as regards real jjroperty .
—The equitable as well as the

legal ownership must be regarded ; and no partner can eject

or expel his co-partners from land in which he may have the

legal estate, but of which he is a trustee for the firm, nor can

he maintain an action against his co-partners for coming on

such land. On the other hand, they can restrain him from

excluding them therefrom il). Whether the relation of trustee

and cestuis que trustent exists, depends upon whether the

property is partnership property or not, upon whether the

partnership is dissolved or not, and upon whether, if dissolved,

the propert}'^ is a partnership asset in which all the partners

are still interested.

Secondly as regards personal property.
—Partners are tenants

in common or joint tenants of the goods and chattels belonging

to the firm
;
but one partner has no right to take possession of

(h) No instance of an old common
law action of account brought by
one partner against another, is

known to the writer. The ohi

action of account is obsolete, al-

though there have been a few

instances of it in modern times

between tenants in common of real

property. See Baxter v. Hosier, 5

Bing. N. C. 288
; Sturton v. Eichard-

son, 13 M. & W. 17
;
Beer v. Beer, 12

C. B. 60 ;
Henderson v. Eason, 17 Q.

B. 701
; reversing Eason v. Hender-

son, 12 ib. 986.

(l) As to the old law, see infra,

the note at the end of this section,

and as to injunctions in such cases,

ante, p. 541.



ACTIONS BETWEEN PARTNERS. 561

them and to exclude his co-partners from them ; and he can, it Bk.lir. Chap.io.

is apprehended, be restrained from doing so (m).
~

Thirdly, as regards actions for money demands or damages. Actions for

The three following rules may be taken as guides :—
'

^^m^s^s, &c.

1. An action for damages may be maintained by one partner

against another in all those cases in which such an action

might have been maintained before the Judicature acts
; pro-

vided the action would not have been restrained by a court of

equity.

2. Any action which would have been so restrained cannot

be supported.

3. An action may be maintained by one partner against

another for any money demand which before the Judicature

acts could have been made the subject of a suit for an

account (n) .

Practically, the important questions which will arise under

the new procedure are reduced to the following :
—

1. When can an action be maintained between partners

without taking a general account of all the partnership dealings

and transactions ?

2. When will such an account be ordered without a dissolu-

tion of the firm ?

The second of these questions has been already consi-

dered (o). The first, which has also been alluded to (j)), can

only be answered generally by saying that each case must

depend upon its own circumstances, and upon whether justice

can reall}^ be done without taking such an account (q). But

there appears to be no reason why an action should not be

brought to have some disputed item in an account settled, and

why a declaratory judgment should not be pronounced settling

that dispute without going further, unless it should become

necessary to do so.

(m) As to the old law, see the note (jj) Ibid.

at the end of this section. (q) On this head the old cases

(w) A transfer to the Chancery referred to infra, p. 564, as illus-

Division may become necessary in trating the 6th rule, will still be

some of these cases. See ante, p. 458. useful. See, also, ante, p. 494.

(o) Ante, p. 491 et seq.
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KOTE ON THE LAW AS IT STOOD BEFOEE THE JUDICATUM
ACTS.

Bk.ni. Chap.lO. Although the law relating to actions at law between partners has beei

Sect. 7.
completely altered, a summary of it may stUl be useful for reference, and

is accordingly here appended.

1. Ejectment
and trespass

by one partner

against another.

2. Trover by
one partner

against another.

Wlien an action would lie.

First.—As regards real property. In an action of ejectment a plea or

equitable grounds was not allowed (r). Hence, if a firm -was in the occupa-

tion of land, the legal estate in which was in one of the partners only, in

could at law eject his co-partners (s) ;
and if the firm had been dissolvec

no notice to quit was necessary before ejectment {t), or trespass (u), wai

brought against them. The equitable doctrine that a partnership, althougl

dissolved, subsists for the purpose of winding up its affairs, afforded ac

defence at law to such an action (.r).
If the legal estate was in all tht

partners, and one partner actually excluded the others, from the lane

legally belonging to all, ejectment would lie {y) ;
and if one utterly

destroyed the common property, an action for damages might be sus

tained (2) ;
but for injuries not amounting to the utter exclusion by on<

partner of the others, an action it seems did not lie («).

Secondly.
—As regards personal property. If one of several joint tenants

or tenants in common, was in exclusive possession of the common property

he had a right so to continue if he could, and no action against him woult

lie at the suit of his co-tenant (h). But if one tenant in common or join:

tenant destroyed (c), or as it seems sold (d), the common property, he migh'

be sued at law by his co-tenant. In the case of a sale, however, the pur

chaser could not be made to restore the property, for he at all eventi

acquired the interest of the vendor, and became therefore tenant in commoi

with the other owners, and could not be sued by them at law (e).

(r) Neave v. Avery, 16 C, B. 328.

(s) Francis v. Doe, 4 M. & W. 331
;

Smith v. Howtli, 10 Ir. Com. Law

Eep. 125.

(0 F>oe V. Bluck, 8 C. & P. 464.

\u) Benham v. Gray, 5 C. B. 138.

(x) See the last case.

(i/) See Peaceable v. Read, 1 East,

568 ;
Doe r. Horn, 3 M. & W. 333,

and 5 ib. 564.

(z) See Ciibitt v. PoHer, 8 B. &
C. 257 ;

Stedman v. Smith, 8 E. &
B. 1.

(a) But see Martyn v. Knoidlys,

8 T. R. 146 ; Stedman v. Smith, 8 E.

&B. 1.

(b) See 2 Wms. Saund. 47, 0.

Foster v. Crabb, 12 C. B. 136

Holliday v. Camsell, 1 Tr. 658

Fennings v. Grenville, 1 Taunt. 241.

(c) Barnardiston v. Chapman, citet

in 4 East, 121, and Bull. N. P

34-5 ;
2 Wms. Saund. 47, 0.

{d) Maijhew v. Herrick, 7 C. B
247 ;

Barton v. Williams, 5 B. &

A. 395
;
Williams v. Barton, 3 Bing

139.

(e) Fox V. Ranbury, Cowp. 445

and other cases of that class.
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If, on a dissolution of partnership, the partnership property had been BkJII. Chap. 10.

divided in specie amongst the partners, each might recover what had been ^^^'^^ 7.

allotted to him, for as to that he had become sole owner (/ ) ;
and if the Trover after

dissolution and the division of the property were made by deed, each division of

partner was precluded from denying that any division had in fact been P^'^P^rty.

made, or that the previously existing tenancy in common had not lieen

determined, and each therefore was entitled to recover what the deed

declared to be his (g).

Thirdly.
—An action for damages for the breach of an express agreement 3. Action for

entered into by one partner with another would lie, if the damages when breach of ex-

recovered would have belonged to the plaintiff alone. Thus where a
bY^one°mrt-'^

partner retired, and he covenanted with Ms co-partners not to carry on ner against

business within certain limits, or they covenanted to indemnify him against
another,

the debts of the firm, actions for damages occasioned by breaches of these

covenants would clearly lie (h). So, if a partnership was entered into fur a

definite time, and one partner was turned out by his co-partners before that

time had expired, he could sue them for this breach by them of their

, agreement, and recover damages for the injury he had sustained
(i) ;

so an

action might be maintained for not rendering accounts and dividing

profits {k) ;
for a penalty stipulated to be paid in case of a breach of agree-

I ment (l) ;
for rent covenanted to be paid (m) ;

for not indemnifying the

i plaintiff against a debt (n) ;
for not putting the plaintiff in funds to enable

him to defray expenses as agreed (o).

I
Fourthly.

—If a person agreed to become a partner with others and to i. Action for
 

furnish a certain amount of capital, and he made default, they could sue not furnishing

him at law for damages, although he as well as they were to have had an
'

interest in what he undertook to furnish
( jj).

(/) See Jackson v. Stopherd, 2 Cr. {n) Want v. Reece, 1 Bing. 18.

& M. 361
;
and Wiles v. Woodward, (o) Brown v. Tapscott, 6 M. & W.

5 Ex. 557. 119.

(g) Ibid. (p) Hesketh v. Blanchard, 4 East,

Qi) Leighton v. Wales, 3 M. & W. 144 ; Venning v. LecJcie, 13 East, 7 ;

545
; niiite v. Ansdell, Tyr. & Gr. Gale v. Leckie, 2 Stark. 107. Hesketh

785. Barker v. Allan, 5 H. & N. v. Blanchard gave rise to much con-

61, is an instance of a successful troversy (see in Stocker v. Brockle-

action by a shareholder against hank, 3 Mac. & G. 265
;
Baidinson

directors who had agreed to indem- v. Clarke, 15 M. & W. 298
; Collyer

nify him against calls. See, too, on Part. p. 60), not indeed, with re-

Haddon v. Atjers, 1 E. & E. 118. ference to the question decided, but

(i) See Greenham v. Gray, 4 Ir. with reference to an opinion ex-

Com. Law Rep. 501. pressed by Lord Ellenborougli, that

(k) Owston v. Ogle, 13 East, 538
;

no partnership existed between

and see Stavers v. Curling, 3 Bing. Eobertson and the plaintiff, except

N. C. 355. as regards third parties. Having

(l) Radenhurst v. Bates, 3 Bing. regard to the decisions relating to

463. partnerships in profits, it is difficult

(m) Bedford v. Brutton, 1 Bing. to assent to this opinion ;
but the

N. C. 399. case was unimpeachable as regards

2
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Bk.III. Cbap.lO.
Sect. 7.

for money
placed in de-

fendant's hands
for a particular

purpose.

Actions for

money paid
under mistake
as to accounts ;

on agreement
to indemnify :

for contribution

in respect of a

particular loss
;

Sedgwick v.

DanicU.

for contribution

when one has

paid more
than his share

of a debt of

the firm.

So, if one partner paid money of his oAvn to liis co-partner, in order that

it might be applied by him for some specified partnership purpose, and it

was received for that purpose and no other, and was misapplied, an action

lay for the recovery of such money ; for, ex liypotliesi, it never was the

money of the firm, and the duty of the partner who received that money
was either to apply it as agreed, or to return it intact (e).

So a purchaser of a partner's share at a price calculated on the profits,

could recover the amount which he had overpaid in ignorance of the real

state of the accounts (/).

Again, if, in respect of some particular transaction, one partner had

expressly agreed to indemnify another, and had not done so, an action

might be brought by the latter against the former, inasmuch as the right to

be indemnified had, by agreement, been made independent of all
oth(^

questions between the i^artners {g). Therefore, where one partner in his

own name accej)ted a bill for a partnership debt, on the faith of a promise

by one of the other partners that he would provide funds to pay the hill,

and the acceptor was nevertheless compelled to pay it, he was held entitled

to recover the whole amount from the other partner (Ji).

Further, if some of a number of partners gave their promissory note for

better securing payment of a debt owing by them and their co-partners,

and one of the makers of the note was compelled to pay the whole amount

of it, he was entitled to sue each of the other makers of the note for his

proportion of the sum so paid. For, in the case supposed, the right to

contribution arose in respect of a matter not involved in the general

account, and did not dej)end upon the circumstance that the makers of

the note were partners. This was decided by the Court of Exchequer iu

Scdgiviclc v. DanicU (i).

However, the decisions did not go the length of allowing one partner

who had been compelled to pay the whole of a partnership debt to sue his

co-partners at law for contribution, in the absence of special circum-

stances (k).

But if one of several projectors of a company was compelled to pay a debt

owing by them all, he could obtain contribution from them by an action at

law, although there were unsettled accounts between him and them {I).

that one of two sub-partners might

prove against the other's estate for

half of the profits received by him

in respect of his share in the prin-

cipal firm. Compare Bovill v.

Hammond, 6 B. & C. 149.

(e) See Wright v. Hunter, 1 East,

20.

(/) Toivnsend v. Crowdy, 8 C. B.

N. S. 477.

{g) Coffee v. Brian, 3 Bing. 54
;

see, too, Wilson v. CiUting, 10 Bing.
436 ; Broion v. Tajjscott, 6 M. & W.

119.

(h) Coffee v. Brian, 3 Bing. 54.

(i) Sedgwick v. Daniell, 2 H. & N.

319.

(k) Sadler v. Nixon, 5 B. & Ad.

936. See, too, Batard v. Haioes, 2

E. & B. 287; Helme v. Smith, 7

Bing. 713 ;
and Pearson v. Skelton,

1 M. & "W. 504 ;
and compare

Wooley V. Batte, 2 C. & P. 417;

Osborne v. Harpur, 1 Smith, 411.

(I) Batard v. Hawes, 2 E. & B.

287 ; Boidter v. Peploiv, 9 C. B. 493.
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When an action would not lie.

It is clear from the cases referred to in the last few pages, that there was Bk.III. Chap. 10.

no Buch rule as that one partner could, not sue another at law, in respect of Sect. 7.

a debt arising out of a partnership transaction, and that this circumstance General rule

alone aflbrded no reason why an action should not be brought by one part- that one part-

ner against another (m). Except, however, in an action of account, it
^i^r cannot sue

1 1 T 1 1 T -1 . n another at
was a general rule that between partners, whether they were so m general jy,^,

.

or for a particular transaction only, no account could be taken at law (n) ; j^ respect of
•

nor (except in an action of account) could one partner sue another at law, any mattsr

unless the cause of action was so distinct from the partnership accounts as in'^o'^i^S *"e

1 1- •
-I

• r \ , 1 ,..™.„, partnerslup
not to involve thcu- consideration (o) ;

nor unless the plaintiii il he re- account.

covered would be justified in keeping what he might get without afterwards

having to accoimt to his co-partners for any part of
it(_2:i). Hence one

partner could not sue another at law for work and labour done for the firm,

and therefore on account as well of the plaintiff as of the defendant (q) ;
nor

for money had and received for the firm, for it must be properly shared

between the parties to the action
(?•) ;

nor for money paid to the use of the

defendant, if the question whether he ought to repay it or not turned on

the state of the partnership accounts (s) ;
nor for money lent to the firm of

which the plaintiff was himself a member, for the advance only formed an

item in the partnership account (t) ;
nor on a bill or note drawn, accepted,

or endorsed in such a manner as to bind the firm jointly and not its

members severally also, for in such a case not only must the plaintift' as

one of the firm have contributed to payment of the instrument, but he

ought also to have been a defendant to the action
(ii). For similar reasons,

(in) See Wormll v. Grayson, 1 M. 74
;
Milburn v. Cocldy 7 B. & C.

& W. 166. 419
;
Lucas v. Beach, 1 Man. & Gr.

(n) Bovill v. Hammond, 6 B. & 417.

C. 151
;
and see Scott v. Mcintosh, 2

(;•) Bovill v. Hammond, 6 B. &

Camp. 238. C. 149
;
Smith v. Barrow, 2 T. R.

(o) Ibid. ; and see the cases in the 476 ;
Fromont v. Coupland, 2 Bing.

sis following notes. This rule was 170. See, too, Lewis v. Edioards, 7

held to prevent the cestui qiie trust of M. & W. 300 ;
Thomas v. Thomas,

a partner from suing the other part- 5 Ex. 28.

ners. See Goddard v. Hodges, 1 (s).Eohson v. Curtis, 1 Stark. 78.

Cr. & M. 33. Sed quccre. The same But see Toionsend v. Croiudy, 8 C. B.

rule would probably have prevented N. S. 477, noticed ante, p. 566.

a person entitled to a share of profits (t) Perring v. Hone, 4 Bing. 28
;

from suing at law for them where Colley v. Smith, 2 Moo. & Rob. 96.

they had not been ascertained. (h) See Necde v. Turton, 4 Bing.

[f) Milium V. Codd, 7 B. & C. 149 ; Mainwaring v. Newman, 2

421
; Bedford v. Brutton, 1 Bing. Bos. & P. 120 ; Teague v. Hubbard,

N. C. 405
; Caldicott v. Griffiths, 8 8 B. & C. 345, and 2 Man. & Ry.

Ex. 898. 369 ;
Tibaldi v. EHerman, 6 Dowl.

(q) Goddard v. Hodges, 1 Cr. & M. & L. 71.

33
; Holmes v. Higgviis, 1 B. & C.
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Bk. III. Chap. 10.

Sect. 7.

Actions for

recovery of

partnership

goods, &c.

Actions for im-

proper sale.

Mayhew v.

Herrick,

Barton v.

Williams.

if partners became indebted to a third person who died, and appointed one

of tliem his executor, this one could not even as executor sue his co-partners

for the debt due to the deceased (x) ;
and if there were two firms with a

partner common to both, one firm could not sue the other at law
(>j) ;

neither was there any mode by which at law one partner could sue the firm
or be sued by it (z). But upon a joint and several promissory note, a

jDartner might be sued by his co-partners or by a firm of which they were

members (a).

Again, as one tenant in common of personalty could not sue his co-tenant

for the recovery of that property, it follows that one partner could not, by
action at law, obtain from his co-partner property of the firm wrongfully
detained by him (5).

It was not, however, so clear that if one partner wrongfully sold property
of the firm, his co-partner could not sue him at law, eitlier for the wrongful
conversion or for a share of the produce of the sale. For although the

older decisions were opposed to any such right (c), it was held in Mmjliew
V. Herrich (d), that a sheriff who, under a fi. fa. against one partner, sold

goods of the firm, was answerable at law to the assignees of the other

partner for one-half of the proceeds of the sale ; and it was previously

held, in Barton v. Williams (e), that a sale by one tenant in common of the

common property gave the other a right to sue him at law for a wrongful
conversion (/ ).

The question, therefore, whether if one partner wrongfully
sold the goods of the firm, he could or could not be sued at law by his co-

partners, seems to have turned on whether their demand in respect of this

wrongful sale could or could not be regarded as independent of any

qu.estion of account, so as to bring the case within the exception already

noticed.

Moreover, a partner could not maintain an action on a bill of exchange

(x) Moffatt V. Van Millinyen, cited,

2 Bos. & P. 124.

{y) Perring v. Hone, 2 Car. & P.

401, and 4 Bing. 28
; Mainwaring v.

Newman, 2 Bos. & P. 120
; Bosanquet

V. IVray, 6 Taunt. 597
;
Jacaud v.

French, 12 East, 317.

(z) See, in addition to the cases

cited in the last note, De Tastet v.

Shaw, 1 B. & A. 664, and Richardson

V. The Bank of England, 4 M. & Cr.

171, 172, ^jer Lord Cottenham.

(«) See Bcccliam v. Smith, E. B.

& E. 442, and ante, p. 565.

(6) See Fox v. Hanhury, Cowp.
445. In Sharii v. Warren, 6 Price,

131, it was, however, held that the

steward of a friendly society was

entitled to recover, at law, a box of

money belonging to the society, but

run off with by one of its members.

(c) Graves v. Saivcer, Sir T. Kaym.
15.

(d) 7 C. B. 229. See, too, Buchlexj

V. Barber, 6 Ex. 164
;
and compare

Morgan v. Marquis, 9 Ex. 145.

(e) 5 B. & A. 395, affirmed on ap-

peal, Williams v. Barton, 3 Bing.

139. See, too, Farrar v. Besivick, I

M. & W. 682.

(/) Agreed to by Maule, J., in

Mayhew v. Herrich, 7 C. B. 247;

and by Wood, V.-C, in Fraserv.

Kershaw, 2 K. & J. 500 ;
but see per

Coltman, J., 7 C. B. 246, and Jacobs

V. Seivard, L. R. 5 H. L. 464.
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dvavm. by himself on a firm of -whicli he was a mem'ber((/), and this rule Bk.lII. Chap.lO.

applied to all unincorporated companies.
^^'^t. 7.

Nor could an action he brought by one firm against another firm where Actious between

one or more persons were partners in both firms
(/i).

Even where the ^^''° fi''™s ^vith

common partner was dead, the one firm could not sue the other in respect
'"^ *^°'''"^°'i

of contracts entered into between the two firms when he was a partner in

each of them ;
for no legal contract could subsist between a person and

those connected with him on the one side, and himself and others connected

with him on the other side (i).

Fox V. Hanhury (/c) was the leading authority for the rule that one Fox v. Hanbury.

partner could not sue another at law on the ground that the other de-
Tj.Qygj.

tained, and used for his own exclusive purposes, personal propertj'-

belonging to the firm
;
and for the further rule that if one partner sold

such property, neither the other partners nor their assignees in bankruptcy
could maintain an action against the purchaser in respiect of his detention

of the goods purchased (l).

Where a partnership had been dissolved, and the winding up of its Action for

affairs had been entrusted to one or two individuals, and they had taken ^^^^'?
of surpUis

upon themselves the duty of getting in the assets, and paying the debts,

and dividing the surplus, they could not, under ordinary circumstances,

be compelled by proceedings at law to pay over that surplus to those

entitled to it (m). If, indeed, the accounts had all been taken, and the

net balance payable to any particular partner had been ascertained, anel

if such balance clearly ought to be paid over at once, then an action for it

might be brought (/() ;
but in other cases recoiu'se must have been had to a

coiu't of equity.

{(/)
Neale v. Turtoji, 4 Bing. 149. (I) It seems from Morgan v. Mar-

See, too, Teague v. Huhhard, S B. & quis, 9 Ex. 145, that if a solvent

C. 345, and 2 Man. & Ry. 369. partner sells goods of the firm, the

(h) See Moffat v. Van Millingen, purchaser, if he afterwards sells the

2 Bos. & P. 124, note
; Maimvaring goods, cannot be compelled to hand

V. Neioman, ib. 120 ;
Perring v. over any part of the proceeds to the

ifone, 2 C. & P. 401, and 4 Bing. 28
; trustee of the insolvent partners,

Jacaud v. French, 12 East, 317 ;
De Compare this with Mayheio v. Her-

Tastd V. Shaw, 1 B. & A. 664. rick, 7 C. B. 229, and Buckley v.

(i) Bosanguet v, JVray, 6 Taunt. Barber, 6 Ex. 164.

597. (m) Lyonv, Haynes, 5 Man. & Gr.

(k) Cowp. 445. This case was 504, and see Leicis v. Edwards, 7 M.

always followed with approbation. & W. 300, as to a receiver suing for

See Smith v. Stokes, 1 East, 363 ; money withheld from him by those

Smith V. Oriell, ib. 368
; Harvey v. who agreed that he should receive

Crickett, 5 M. & S. 336 ; Buckley v. and distribute it.

Barber,6Bx. 164
; Harper y. Godsell, (n) Sec ante, p. 564.

L. R. 5 Q. B. 422.
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BOOK IV.

OF THE DISSOLUTION AND WINDING-UP OF PAETNERSHIPS

CHAPTER I.

CAUSES OF DISSOLUTION.

Bk. IV. Chap. 1. TiiE right to rescind a partnership for fraud has been ah-eady

considered (a). A partnership, however, which is incapable of

being repudiated by any of its members, may be terminated by

a variety of events. Disregarding (as not requiring special

notice) mutual consent on the part of all the partners, and

such events, if any, as by the partnership articles may be

specially made grounds of dissolution, the causes of a dissolu-

tion of an ordinary partnership may be reduced to the following,

viz. :
—

1 . The will of any partner.

2. The impossibility of going on ; in consequence of

(a.) The hopeless state of the partnership

business.

(h.) Insanity,

(c.) Misconduct.

3. The transfer of a partner's interest.

4. The occurrence of some event which renders the

partnership illegal.

5. Death.

6. Bankruptcy.

The consequences of death and bankruptcy will be con-

sidered in subsequent chapters ;
in the present chapter the

other four events will be dealt with.

(a) Ante, p. 482.
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SECTION I.—WILL OF ANY PARTNER.

1. Right to dissolve.

Aii}^ member of an ordinary partnership, the duration of Bk. IV. Chap. l.

which is indefinite, may dissolve it at any moment he pleases, ' '.

and the partnership will then be deemed to continue only so

far as may be necessary for the purposes of winding up its then

pending affairs (h). This rule applies to ordinary mining part-

nerships (c) ;
and as well where there are many as where there

are only a few partners (d). It also applies although one of the

partners to whom the notice is given may be a lunatic (e).

But it is apprehended that the Court will restrain an im-

mediate dissolution and sale of the partnership property, if it

appears that irreparable mischief will ensue from such a

proceeding (/).

But although a partnership at will may be dissolved by any

^j partner, it by no means follows that he can retain a premium
which his co-partner may have paid him, or secure for his own

benefit other advantages which he may desire (g).

A notice that the partnership shall be dissolved must, to be Form of notice,

effectual, be explicit, and be communicated to all the part-

ners (/i)- The notice maybe prospective (i). A proposal to

(b) Peacock v. Peacock, 16 Ves. Daniel, 10 Ha. 493. See also

50; Feathersto7ihaugh v. Fenivick, Neilson v. Mossend Iron Co., 11 A]^]).

17 Ves. 298
; CraivsJiay v. Maule, 1 Ca. 298, a Scotcli case. By the

Swanst. 508
;
Ex farte Nokes, cited civil law a dissolution made 7nald

1 Mont. Part. 108 n. The Scottish fide, and at an unseasonable time, is

law is the same : see Marshall v. not allowed. See Pothier, Partn.

Marshall, 3 Eoss, L. C. on Com. § 150.

Law, 611.
((/)

As to the premium, see ante, p.

(c) Lees v. Jones, 3 Jur. N. S. 954, 64, and as to retaining the benefit

but not, it is conceived, if carried of a renewed lease, Olegg v. Edmond-

on on the cost-book principle. son, 8 De G. Mc. & G. 787.

(d) Miles v. Thomas, 9 Sim. 606. (h) Van Sandau v. Moore, 1 Russ.

(e) But in such a case the disso- 463 ;
Wheeler v. Van Wart, 9 Sim.

lution cannot be carried out without 193, and 2 Jur. 252, where the notice

having recourse to an action. See was left at the office; Parsons v.

Mellersh v. Keen, 27 Beav. 236. Hayward, 31 Beav. 199, and 4 DeG.

(/) See Chavany v. Van Sommer, F. & J. 474.

3 Woodd. Lect. 416, note, and 1 (i) Mellersh v. Keen, 27 Beav. 236.

Swanst. 512, note, and Blisset v.
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Bk. IV. Chap. 1,

Sect. 1.

Where partner-

ship is consti-

tuted by deed.

Doe V. Miles.

Dissolution in-

ferred.

Withdrawal of

notice.

Time from
which dissolu-

tion dates.

dissolve on terms which are not accepted, does not amount to

a dissokition (A). Nor does a notice that a partner's share has

been forfeited ; for by such notice it is not intended that the

partnershi]) shall be considered as dissolved as to all the part-

ners, but onty that the one partner shall have no further

interest in it (/). An answer to a bill in chancery has been

held sufficient notice (m).
-

It has never been determined that a partnership constituted

by deed can only be dissolved either by deed or by operation

of law : and it is apprehended that no deed is requisite. In

Doe V. Miles (») the question was raised
; but as the partners

had all signed a notice advertising a dissolution, Lord Ellen-

borough presumed that it had been effected with all due

solemnity. It is clear from the report that there was, in fact,

no deed of dissolution, but there may have been in the articles

some clause providing for a dissolution otherwise than by

deed.

A dissolution of a partnership at will may be inferred from

circumstances, e.g., a quarrel, although no notice to dissolve

may have been given (o) .

A notice once given cannot be withdrawn without con-

sent (j;).

If a partnership is a partnership at will, and a member

brings an action for dissolution without any previous notice,

the writ is treated as notice to dissolve and the dissolution will

date from its service. In other cases of dissolution by notice

the dissolution will date from the day the notice was given, or

from the time mentioned in it for dissolution, as the casf

may hc{q).

(k) Hall V. Hall, 12 Beav. 414.

(0 See Hart v. Clarke, 6 De G. M.

& G. 232.

(m) Syers v. Syers, 1 App. Ca. 174.

(n) 4 Camp. 373, and 1 Stark.

181. In Hutcliinson v. Whitfield,

Hayes (Ir. Ex.), 78, it was agreed

that the partnership should be dis-

solved by deed only ; but it was

held that an award dissolving the

partnership was valid, the submis-

sion being under seal.

(o) Fearce v. Lindsay, 3 De G. J.

& Sm. 139.

{p) Jones V. Lloyd, 18 Eq. 265.

(q) See Robertson v. Lockie, 15 Sim.

285
; Bagshaio v. Parker, 10 Beav.

532
; Mellersh v. Keen, 27 Beav. 236.
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2. Of the right to retire.

Subject to a qualification which will be presently mentioned, Bk. IV. Chap. 1.

Sect 1
a member of an ordinary firm can surrender his share and

Right of partner
interest in the firm to his co-partners, or any of them, upon to retire from

j

any terms to which he and they may all agree. But there is only
^™-

one method by which a partner can retire from a firm without

the consent of his co-partners, and that is, by dissolving the

firm. In order to avoid the necessity of a general dissolution

when a partner may wish to retire, special provisions are

frequently introduced into partnership articles ; but it is not

unfrequently found that, owing to unforeseen circumstances,

these provisions cannot be carried into effect ;
and when that

is the case, a dissolution, with its usual consequences, must

take place if a partner is to retire otherwise than by the consent

of his co-partners (r).

The qualification above alluded to has relation to a partner's Right to retire

,. , ^ •
^ , r- Aij- n fi'oiii insolvent

retu'ement irom an insolvent firm. A partner desu'ous ot re- fiim.

tiring from an insolvent firm, is at perfect liberty to sell his

interest in it for any sum the continuing partners think jDroper

to give hmi ;
and a sale by him to them cannot be set aside or

impeached as a fraud upon the creditors of the firm unless

there be clear evidence aliunde of such fraud (s). At the same

time, the present share of a partner in an insolvent firm {t) is

obviously less than nothing, whatever may be the amount of

the capital brought in by him. Consequently a partner who

retu-es from an insolvent firm and withdraws from it a sum of

money which he is pleased to call his share, is defrauding the

creditors of the firm
;

and such a transaction cannot stand,

and may be impeached by the trustee in bankruptcy of the

()•)
See Cook v, Collingridge, Jac. C. 257 ;

Ex paiie Birch, 2 Ves. J.

607; Kershaw y. Matthews, 2 Russ. 260, note ;
Ex 2Mrte Carpenter, Mont.

62
; Madgwich v. Wimble, 6 Beav, «& McAr. 1.

495
; Downs v. Collins, 6 Ha. 418. (0 An insolvent firm is one in

Compare Simmons v. Leonard, 3 Ha. which the joint assets are less than

581
; Pctfyt v. Jameson, 6 Madd. the joint liabilities. Such a firm is

146. insolvent whatever the wealth of the

(s) See Ex parte Peahe, 1 Lladd. individual partners composing it

346
; Parker v. Eamshottom, 3 B. & may be, see Mont. & McAr. p. 5.
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Bk. IV. Chap. 1. continuing firm (w). To proceedings instituted by the trustee
Scot 1— to impeach such a transaction, it is no answer to say, that the

bankrupts themselves were bound by it
;
for the trustee repre-

sents the creditors, and can impeach any transaction which is

a fraud as against them, although the bankrupts themselves

might not be in a position to do so (x). Upon similar grounds,

if a partner relinquishes his share in a partnership to his co-

partners, upon such terms and under such circumstances as to

render that relinquishment a fraud upon his creditors, and he

then becomes bankrupt, his trustee will be entitled to rescind

the transaction.

Laying aside, however, all such considerations as these, it

may be said—
1. That it is competent for a partner to retire with the con-

sent of his co-partners at any time and upon any terms ;

2. That it is competent for him to retire without their con-

sent by dissolving the firm, if he is in a position to dissolve it.

3. That it is not competent for a partner to retire from

a partnership which he cannot dissolve, and from which his

co-partners are not willing that he should retire.

General rules as

to retiring.

Right to expel
a partner.

3. Of the right to exjiel.

In the absence of an express agreement to that effect, there

is no right on the part of any of the members of an ordinary

partnership to expel any other member. Nor, in the absence

of express agreement, can any of the members of an ordinary

partnership forfeit the share of any other member, or compel

him to quit the firm on taking what is due to him. As there

is no method, except a dissolution, by which a partner can

retire against the will of his co-partners, so there is no method

except a dissolution by which one partner can be got rid of

against his own will (y).

(u) See Anderson v. Malthy, 4 Bro.

C. C. 423, and 2 Ves. J. 244
;
Be

Kemptner, 8 Ec[. 286
;

and ante,

p. 338.

(x) lb., and see Billiter v. Young,

6 E. & B. 40
; Tyrrell v. Hope, 2

Atk. 562.

(y) See Hart v. Clarke, 6 De G.

M. & G. 232, and on appeal, Clarice

V. Hart, 6 H. L. C. 633 ; Crawshay

v. Collins, 15 Ves. 226 ;
Fcatherston-

haugh v. Fenwick, 17 ib. 309.
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The consequence of this is, that when partners disagree and ^^- IV. Chap. l.

cannot dissolve except with the concurrence of all, it is not —
unusual for some of them so to conduct themselves towards

partner to a

another as, if possible, to drive him to agree to a dissolution. <iissoiution.

But it need hardly be said that a scheme of this kind will, if

possible, be frustrated
;
and redress may be obtained in such

a case without dissolving the partnership (0).

With a view to facilitate the removal of a partner who Exercise of

misconducts himself, it is not unfrequently agreed that a
expuisl°

power to expel shall be exerciseable in certain events and

under certain restrictions. These expulsion clauses, as they

are termed, have been already alluded to in the chapter on the

construction of partnership agreements ; but it may be ob-

served in passing, that such clauses are always construed

strictly, and that no expulsion under them will be effectual

unless the expelling partners have acted with perfect good

faith (rt) .

Ision.

SECTION II.—IMPOSSIBILITY OF GOING ON.

Even if the duration of the partnership is defined, circum- Impossibility of

stances may arise giving a partner a right to have the partner-
"

ship dissolved before the expiration of the time for which it

was originally agreed to last. But there must be some special

circumstance to justify a dissolution of a partnershijj before

the term for which it was entered into has expired (b). Any

circumstance, however, which renders the continuance of the

partnership, or the attainment of the common end with a view

to which it was entered into, practically impossible, would seem

upon principle to warrant a dissolution (c). The particular

circumstances which have given rise to litigation, and upon

which partnerships have been judicially dissolved, are :
—

(») See Fairthorne v. Weston, 3 ante, p. 426, &c.

Ha. 387
;
and ante, p. 497. (?0 See JVar7ier v. Cunningham,

(a) See Blisset v. Daniel, 10 Ha. 3 Dow. 76.

493
; Wood v. Woad, L. R. 9 Ex. (c) See Harrison v. Tennant, 21

190
; Bteuart v. Gladstone, 10 Ch. D. Beav. 482 ;

Electric Telegraph Co. of

626
; Eussell v. Russell, 14 ib. 471 ; Ireland, 22 Beav. 471.
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Bk. IV. Chap. 1.

Sect. 2.

1 . The hopeless state of the partnership business ;

2. The confirmed lunacy of one of the partners ;
and

3. Misconduct on the part of one or more of the members of

the firm, and the destruction of mutual confidence.

Each of these grounds of dissolution requii'es to be more

fully noticed.

1. Insolvency.

Baring v. Dix.

Loss of capital.

Jennings v.

Baddeley.

1. As to the Jiopeless state of the jMrtnership business.

In Baring v. Dix (d) a partnership was formed between three

persons for the purpose of spinning cotton under a certain

patent. The patented invention j)roved a failure, and two of

the partners thereupon desired to wind up the affairs of the

partnership and to sell its mills, but this was opposed by the

other partner. However, on a bill filed against him the Court

referred it to the Master to inquire and state whether the part-

nership business cotild be carried on according to the true

intent and meaning of the articles of co-partnership, and de-

clared that, on a report in the negative, a decree would be

made for a dissolution of the partnership and a sale of its

property. It does not appear in this case whether the part-

nership had been entered into for a definite time or not,

nor whether the capital of the firm had been expended or

not.

In a more recent and more important case, however, the

Court recognised the fact that expectation of profit is implied

in every partnership, and held that, if a partnership is entered

into for a term of years, and the capital originally agreed to be

furnished has been all spent, and some of the partners are

unable or unwilling to advance more money, and at the same

time the concern cannot go on except at a loss unless they do,

the partnership will be dissolved (e). Under such circumstances

as these it is unimportant whether the concern is already em-

barrassed or not. After everything has been done which was

agreed to be done, and certain loss is the only result of going

(d) 1 Cox, 213.

(e) Jennings v. Baddeley, 3 K. &
J. 78, a case of a mine. See also

Wilson V. Church, 13 Ch. D, 1, and

S. C, under the name of National

Bolivian Navigation Co. v. Wilson,

5 App. Ca. 176.
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on, any partner is entitled to have the concern dissolved,
^^-

^J-
Chap. i.

although he may have agreed that the partnership should

continue for some definite time and that time has not yet

expired (/).

If, in a case of this description, the firm is already insolvent

and becomes more and more so every day, the Court will inter-

fere on motion, and appoint a person to sell the business and

wind up the affairs of the partnership, although it is not usual

to grant such relief until the hearing of the cause (g).

If a firm of ]3artners, or even any one member of the firm, Bankruptcy,

is adjudged bankrupt, the firm is dissolved; not only because

it is impossible for the business of the firm to be carried on,

but because there is a transfer of each bankrupt's interest to

his trustee {h}.

2. As to the Insanity of one of the Partners.

The lunacy of a partner does not itself dissolve the firm
;

2. Lunacy.

but the confirmed lunacy of an active partner is sufficient to

induce the Court to order a dissolution, not only for the

purpose of protecting the lunatic (i), but also for the purpose

of relieving his co-partners from the difficult position in which

the lunacy places them {k). In a leading case on this subject, Jones v. Noy.

two persons agreed to become partners as solicitors for twelve

years; one of them became lunatic before the twelve years

were out, and subsequently died. His co-partner continued to

carry on the business for some time ;
but he eventually sold it

;

and it was held, that the legal personal representative of the

lunatic was entitled to a share of the profits up to the time of

the sale il). In delivering judgment the Court observed :

"
It is clear upon principle that the complete incapacity of a party to an

agreement to perform that which was a condition of the agreement is a

(/) Ibiel. Sw. 514, note
;
Jones v. Noy, 2 M.

{(j) Bailey v. Ford, 13 Sim. 495. & K. 125
; Sadler v. Lee, 6 Beav.

(h) See post, p. 583, nnder the 324 ; Leaf v. Coles, 1 De G. M. & G.

head Transfer of Interest. 171; Ano7i., 2 K. & J. 441; and

(i) Jones v. Lloyd, 18 Eq. 265. Lord Eldon's observations in Waters

{k) See Sayer v. Bennet, 1 Cox, v. Taylor, 2 V. & B. 303.

107
; Wrexham v. Hudlcston, 1 {I)

Jones v. Noy, 2 M. & K. 125.

P P
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Bk. IV. Chap. 1.
ground for determining the contract. The insanity of a partner is a ground

'

for the dissolution of the partnership, because it is immediate incapacity ;

but it may not in the result prove to be a ground of dissolution, for the

partner may recover from his malady. When a partner therefore is affected

with insanitj^, the continuing partner may, if he think fit, make it a ground
of dissolution, but in that case I consider with Lord Kenyon, that in order

to make it a ground of dissolution he must obtain a decree of the Court.

If he does not apply to the Court for a decree of dissolution, it is to be con-

sidered that he is Avilling to v/ait to see whether the incapacity of his

partner may not prove merely temporary. If he carry on the partnership

busiuess in the expectation that his partner may recover from his insanity,

so long as he continues the business with that expectation or hope, there

can be no dissolution."

Rowlands v. Jq Bowlaiids V. Evaus and Williams v. Boidands (m), one of
Evans, and
Williams V. Row- three partners in a mine had become lunatic and committees of

his estate had been appointed. A bill was filed by one of the

sane partners for a dissolution
;
and a cross bill was filed by

the committees of the lunatic, for the appointment of a manager,

on the ground that the affairs of the partnership could be

carried on advantageously to all parties, notwithstanding the

lunacy. There was evidence to show that this was true
;
but

the Master of the EoUs held that the partnership must be dis-

solved, and that the Court could not appoint a manager to

carry on the concern for the benefit of the lunatic's estate.

The partnership property was ordered to be sold as a going

concern, with liberty to all parties to bid, and a receiver and

manager was appointed until the sale.

Evidence of In order to induce the Court to order a dissolution on the
lunacy.

ground of the insanity of one of- the partners, the Court must

be satisfied by clear evidence that the insanity exists and is

incurable (?i) ;
a temporary illness is not sufficient (o) ;

and

notwithstanding strong evidence as to the past, the Court

requii'es to be convinced that the insanity exists at the time

its interference is called for, and it will therefore, if necessary,

(m) 30 Beav. 302. In the same time for exercising the option had

case, it was held that the committees expired.

could not exercise an option which (n) See Kirby v. Garr, 3 Y. & C.

the lunatic had of buying the share Ex. 184
; Anon., 2 K. & J. 441.

of one of his co- partners. The (o) See the last note, and TVhit-

right of pre-emption had accrued well w Arthur, 35 Beav. 140; Hud-

to the lunatic before his lunacy, dleston's case, cited 2 Ves. sen. 34

and that event occurred before the and Sayer v. Bennet, 1 Cox, 107.
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before making an order, direct an inquiry whether the alleged
E^-

IJ-
ctap. i.

Sect. 2.

lunatic is in such a state of mind as to be able to conduct the

business of the firm in partnership with the other members,

according to the articles of partnership (p). But no such in-

quiry is necessary where the i^artner is a lunatic and so found

by inquisition (q).

A lunatic partner not so found by inquisition is entitled to

brmg an action (by a next friend) for a dissolution, but it is

doubtful whether the partnership can be completely wound up

in the absence of a committee (r).

In ordering a dissolution of a partnership, not at will, on Date of dissolu-

tion.

the ground of insanity, the Court declai-es the partnership

dissolved as from the date of the judgment, and not from a prior

day (s). But if the articles of partnership authorise a disso-

lution and the partnership has been dissolved under the

articles,
—which may be done notwithstanding the insanity of

one of the partners (t),
—the dissolution must date from the

time at which the partnership was so dissolved, and not from

the date of the judgment {u). Where a partnership is at will, and

notice to dissolve has been given, the dissolution will be ordered

as from the time fixed by the notice (x). It was probably on

the ground that a partnership at will is determinable on notice,

that in Kirhy v. Carr (y) the dissolution was decreed as from Kirby v. Can-,

the filing of the bill, no previous notice having been given.

When the Court dissolves a partnership on the ground of Costs,

insanity, it directs the costs to be paid out of the partnership

assets (z) .

Bv the Lunacy regulation act, 16 & 17 Vict. c. 70, § 123, Lunacy regnia-

(p) See Anon., 2 K. & J. 441
;

at will or not.

Kirhij V. Carr, 3 Y. & C. Ex. 184, (t) Eohertson v. LocMe, 15 Sim.

and Sayer v. Bennet, 1 Cox, 107, in 285 ;
and see Mellersh v. Keen, 27

•which two last cases the partnership Beav. 236.

was a partnership at will. (n) See Eohertson v. LocMe, 15

(q) Milne v. Bartlet, 3 Jur. 358. Sim. 285
; Bagshaw v. Parler, 10

(r) Jones v. Lloijd, 18 Eq. 265. Beav. 532.

(s) Besch V. Frolicli, 1 Ph. l72. (x) Mellersh v. Keen, 27 Beav.

In Sander v. Sander, 2 Coll. 276, and 236.

Jones V. Welch, 1 K. & J. 765, the {y) 3 Y. & C. Ex. 184. See, also,

dissolution was also from the date of Shepherd v. Allen, 33 Beav. 577.

the decree, but the reports do not (z) Jones v. Welch, 1 K. & J.

show whether the partnerships were 765.

p p 2
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Bk. IV. Chap. 1. it is enacted that,
" where a person, heing a member of a co-

'—
partnership firm, becomes lunatic, the Lord Chancellor may,

by order made on the application of the partner or partners of

the lunatic, or of such other person or persons as the Lord

Chancellor shall think entitled to require the same, dissolve

the partnership ;
and thereupon, or upon a dissolution of the

partnership by decree of the Court of Chancery, or otherwise

by due course of law, the committee of the estate, in the name

and on behalf of the lunatic, may join and concur with such

other person or persons in disposing of the partnership pro-

perty, as well real as personal, to such persons, upon such

terms, and in such manner, and may and shall execute and do

such conveyances and things for effectuating this present pro-

vision, and apply the monies payable to the lunatic in respect

of his share and interest in the co-partnership, in such manner

as the Lord Chancellor shall order."

3. As to misconduct and destruction of mutual confidence,

3. Misconduct. The Court will dissolve a partnership on the ground that a

partner so seriously misconducts himself as to render it im-

possible for his co-partners to continue to act with him (a).

But it is not considered to be the duty of the Court to enter

into partnership squabbles, and it will not dissolve a partner-

ship on the ground of the ill-temper or misconduct of one or

more of the partners, unless the others are in effect excluded

from the concern {h) ; or unless the misconduct is of such a

nature as utterly to destroy the mutual confidence which must

subsist between partners if they are to continue to carry on

their business together (c). Where a dissolution is sought on

this latter ground, it would seem that the misconduct must be

(«) See Smith v. Jeijes, 4 Beav.

502 ;
Waters v. Taylor, 2 V. & B.

299
;
Charlton v. Poulter, 19 Ves.

148, note.

(b) See Goodman v. Wliitcomh, 1

Jac. & W. 589
;
Marshall v. Caiman,

2 ib. 266 ; JVray v. Hutchinson, 2

M. & K. 235 J BobeHs v. Eberhardt,

Kay, 148.

(c) See Smith v. Jeyes, 4 Beav.

502 ;
Harrison v. Tennant, 21 Beav.

482 ;
Liardet v. Adams, 1 Mont.

Part. 112, note, wliere Lord Tliurlow

is reported to have said he did not

see what degree of misconduct was

to be held sufficient ground for dis-

solving a partnersliip.
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such as to affect the business, not merely by shaking its credit ^^-
^J-

^tap. 1.

in the eyes of the world, but by rendering it impossible for the

partners to conduct their business together according to the

agreement into which they have entered {d).

Most of the cases on this subject have come before the Court Degree of mis-

on a motion for an injunction to restrain a partner from acting

improperlj^, and have been alluded to when the remedy by in-

junction was considered (c). It may, however, be usefully

observed here that keeping erroneous accounts and not entering

receipts (/), refusal to meet on matters of business {g), con-

tinued quarrelling, and such a state of animosity as precludes

all reasonable hope of reconciliation and friendly co-opera-

tion (h), have been held sufficient to justify a dissolution. It

is not necessary, in order to induce the Court to interfere, to

show personal rudeness on the part of one partner to the other,

or even any gross misconduct as a partner. All that is neces-

sary is to satisfy the Court that it is impossible for the partners

to place that confidence in each other which each has a right

to expect, and that such impossibility has not been caused by

the person seeking to take advantage of it. A strong illustra-

tion of this is afforded by Harrison v. Tennant (i). In that Harrison v.

case three persons. A., B., and C, entered into partnership as
^^^^^ '

sohcitors for twenty-one years. A. and B. had been in prac-

tice as partners before the partnership of A., B., and C. com-

menced, and were sued in Chancery in respect of matters

which had arisen in the course of such practice. In this suit

A. was charged, after the formation of the firm A., B., and C,
with gross misconduct and with fraud. B. and C. wished to

have A.'s answer settled in consultation, but A. declined, made

himself the sole solicitor on the record instead of the firm, and

put in his answer without further consulting his co-partners.

B. and C. filed a bill against A. for a dissolution, and sent

(d) See Anon., 2 K. & J. 441, Byth. 25, ed. 2.

where a partner had attempted (h) Baxter v. West, 1 Dr. & Sin.

suicide. 173 ; Watncy v. JFells, 30 Beav. 56;

(c) A7ite, p. 538 et seq. Pease v. Heivitt, 31 Beav. 22 ; Leary

(/) Cheeseman v. Price, 35 Beav. v. Shout, 33 Beav. 582.

142. (i) 21 Beav. 482.

(g) De Berenger v. Hamel, 7 Jar.
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Bk.
ij. Chap. 1. circulars to tlieir clients stating that they had taken steps to
Sect. 2.

, ...
dissolve the partnership existing between themselves and A.,

in consequence of the grave charges made against him in the

suit above referred to. A. resisted the application for a disso-

lution on the ground that he had not been guilty of any mis-

conduct towards his co-partners in the business of the firm,

nor of any breach of the articles of partnership. But a dis-

solution was decreed upon the broad principle that the mutual

confidence reposed by all three partners in each other when

the partnership was formed, had not unreasonably ceased
;

that it was impossible that the business could be conducted as

originally contemplated ;
and that although, being gentlemen,

no outbreak had occurred between them, yet an attempt to

compel them to act as partners for the future would, as against

them all, be to compel them to inflict irreparable injury upon
each other. Again in Essell v. Hayioard{k), it was held, that

where one partner had become liable to a criminal prosecution

by reason of his having been guilty of a fraudulent breach of

trust, his co-partner had a right to have the partnership

dissolved; and a notice to dissolve having been given by
him the partnership was ordered to stand dissolved as from the

date of the notice, although the partnership was not at will.

It must be borne in mind that the Court will never permit a

partner, by misconducting himself and rendering it impossible

for his partners to act in harmony with him, to obtain a

dissolution on the ground of the impossibility so created by

himself (/).

In order to facilitate a dissolution in the event of miscon-

duct, a special clause is usually inserted in partnership articles.

The efi'ect of clauses of this description has been abeady
adverted to {in).

When the Court dissolves a partnership on the ground of

Essell V. Hay-
ward.

Misconcluct on

liart of partner

seeking disso-

lution.

(/.:)
80 Beav. 158.

(I) See Harrison v. Tennant, 21

Beav. 493, 494
; Fairthorne v. JFes-

ton, 3 Ha. 387.

(m) Ante, p. 425
; Anderson v.

Anderson, 25 Beav. 190, would seem
at first sight to throw some doubt on

the efficacy of such clauses, where

the misconduct complained of is not

really of any importance. But the

observations there made must be

taken with reference to the facts

before the Court.
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misconduct the dissolution dates from the iudgnient, unless ^^- 1^- Chap. l.

Sect 3
there are special grounds for ordering a dissolution as from —
some other date (n).

SECTION III.—TRANSFER OF INTEREST.

In addition to the causes of dissolution already mentioned, Transfer of

there are certain other events which, where the contrary is not

expressly provided by agreement between the partners, im-

mediately put an end to the partnership, or at all events confer

a right to have it dissolved. Whether the partnership is of

definite or indefinite duration is unimportant (o) ;
for the

principle upon which a dissolution results from the events in

question, is, that if no dissolution were to follow, new partners

would be introduced without the consent of all the existing

members of the firm (i?). An}^ event which would produce this

effect causes a dissolution of the whole firm {q). Upon this

principle it is that, in the absence of an express agreement to

the contrary, a partnership is dissolved by taking a partner's

share in execution under a fi. fa. (r), by the transfer of his

share by bankruptcy (s), or outlawry (f), and formerly in the

case of a female partner, by her marriage (u).

The question whether an assignment by a member of an Assignment of

ordinary firm, of his share in it, dissolves it, or gives the other
'^

members a right to have it dissolved, has not been much con-

sidered in this country (x). Where the partnership is at will,

(n) Lyon v. Twedddl, 17 Ch. D. Crown by its prerogative becomes

529
;
Besch v. Frolich, 1 Pli. 172. entitled to all the partnership pro-

(o) Crawford v. Hamilton, 3 Mad. perty ;
Coll. on Part. 72, sed q^ucre.

251, (u) Nerot v.Bicrnand, 4 Rnss. 247,

(p) See Crawshay v. Maule, 1 affd. 2 Bli. N. S. 215. See now the

Swanst. 509. Married Women's Propeitj^ Act,

(5) Collyer on Part. 72. 1882.

(r) Ante, Bk. III., c. 5, § 4. (x) In Heath v. Sansom, 4 B. &

(s) Fox v. Hanhury, 2 Cowp. Ad. 175, the assignment was by
448

; Ex 'parte Williams, 11 Ves. 5
;

one partner to his co-partner; and

Ex parte Smith, 5 Ves. 297. in Jcfferys v. Smith, 3 Euss. 158,

(0 As to attainder and outlawry, the shares were transferable by the

see ante, p. 73. If a partner's share articles of partnership,

vests in the Crown it is said that the
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Bk. IV. Chap. 1.
j^jj assignment and notice thereof must, it is conceived, operate

Sect. 3.
_

°
^

 

as a dissolution. But where the partnership is for a definite

period, which is not expired, there is more difficulty in arriving

at a correct conclusion. To hold that the assignment operates

as a dissolution, renders it competent for a partner to do indi-

rectly what he cannot do directly, viz., dissolve before the

expiration of the time for which the partnership was entered

into. On the other hand, to hold that the partnership con-

tinues, is not just to the assignor's co-partners. The assign-

ment does not of itself create a partnership between them and

the assignee {y) ;
but it does deprive the assignor of all his

interest in the concern, and his co-partners may fairly urge

that they never contemplated a partnership with a person

having no interest in it. It seems impossible therefore to

deny their right to make the assignment a ground for dissolu-

tion. The right of the assignee, alone or with the assignor, to

insist on a dissolution, against the will of the assignor's co-

partners is much more doubtful, and has not been decided.

In America such right is held to exist {z) ; but in that country

it seems that contracts of partnership for a definite period are

almost as easily dissolved as partnerships at will, which is

certainly not the case here {a).

Creation of trust Whether an agreement by an ordinary partner to hold his

share in the partnership in trust for other persons entitles his

CO-partners to dissolve the partnership has never been deter-

mined. Considering, however, the efi'ect of notice to them of

the existence of the trust, they would probably be held entitled

to have the partnership dissolved in order to be relieved from

their embarrassment. The cestui que trust clearly does not

become a partner with the partners of his trustee {h).

(y) See Jefferys v. Smith, 3 Russ.

158.

(z) Story on Part. § 308
;
3 Kent,

Com, 59
; MarqiLand v. New York

Manvfac. Co., 17 Johns. 525.

(«) In Glyn v. Hood, 1 Giff. 328,

and 1 De Q. F. & J. 334 ; Pmkdt
X. IVright, 2 Ha. 120 ; Murray v.

Pinhett, 12 CI. & Fin. V64 ;
and

Jefferys v. Smith, 3 Russ. 158, some

observations on the rights of an

assignee of a share will be foimd,

but they do not toxich the question

alluded to in the text.

(b) See Jefferys v. Smith, 3 Euss.

158 ; Newry Rail. Co. v. Moss, 14

Beav. 64
; Bugg's case, 2 Dr. & Sm.

452. Goddard v. Hodges, 1 Cr. & M.

33, is the other way ;
but as to this,

see ante, p. 28, note (p).
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SECTION IV.—TflE OCCURRENCE OF SOME EVENT WHICH RENDERS
THE CONTINUANCE OF THE PARTNERSHIP ILLEGAL.

Upon principle, it is apprehended that if, by any change in Bk. IV. Chap. 1.

the law, it becomes illegal to carry on a business, every part-

nership formed before the making the law for the purpose
^^'^s^^^^y-

of carrying on that business, must be taken to have been dis-

solved by the law in question. So if, the law remaining

unchanged, some event happens which renders it illegal for

the members of a firm to continue to carry on their business

in partnership, such event dissolves the firm. For example, War,

if a partnership exists between two persons residing and

carrying on trade in difi*erent countries, and war between those

countries is proclaimed, a stop is thereby put to further inter-

course between the partners, and the partnership subsisting

between them is consequently dissolved (c).

(c) Story on Part. § 315 d scq. Johns. 438 (Amer.) there cited. See

and Grimwold v. Waddincjton, 16 also, ante, pp. 72, 92.
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CHAPTER 11.

CONSEQUENCES OF DISSOLUTION.

Bk. IV. Chap. 2. In order to wind up the affairs of a dissolved partnership, it

Winding up of is necessary first to pay its debts ; secondly, to settle all ques-
partnerships. ^ions of account between the partners ; and, thirdly, to divide

the unexhausted assets (if any) between the partners in proper

proportions ; or, if the assets are insufficient for these purposes,

then to make up the deficiency by a proper contribution be-

tween the partners. This can be done by the partners them-

selves, or their representatives (d) ; but if disputes arise then

recourse must almost always be had to the Chancery Division

of the High Court, for it is under its superintendence only

that the assets of a partnership can be iDroperly sold and

applied, that the partnership accounts can be satisfactorily

taken, and that contribution can be enforced (e).

Consequences of The consequences of a dissolution of partnership, both as

regards creditors and as regards the partners themselves, have

been pointed out in earlier parts of the treatise, and only

require to be shortly recapitulated.

1. As regards
I- -^s regards the creditors of the firm, it has been seen—

creditors.
j. That a dissolution of partnership, whether general or

partial, does not discharge any of the partners from liabilities

incurred by them previously to the time of dissolution (/).

2. That in order that a member of a firm, wholly or par-

tially dissolved, may be freed from his liability to a person

who was a creditor of the firm at the time of its dissolution,

such creditor must either have been paid, or satisfied, or must

have ^accepted some fresh obligation in lieu of that which

existed when the firm was dissolved {g).

(d) See Lyon v. Haynes, 5 Man, (e) See Bk. III., c. 10, § 6.

& Gr. 505, Avhere a banking com- (/) Ante, p. 223 et seq.

pany governed by 7 Geo. 4, c. 46, (g) Ibid,

liad been voluntarily dissolved.
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3. That (except in a few special cases) (h) notice of dissolution Bk. IV. Chap. 2.

or retirement is requisite to determine the responsibility of

each partner in respect of such future acts of his late co-

partners, as would be imputable to the firm if no change in it

had taken place (i).

4. That notice of dissolution generall}", as by advertisement,

is not sufficient to affect an old customer, unless it can be

brought to his knowledge (k).

5. That notice of dissolution, is notice that the former

partners are no longer each other's agents as before
(l).

6. That after dissolution and notice, partners cease to be

responsible for the future acts of each other (m), unless they

continue to hold themselves out as partners, in which case the

notice is of no avail (w).

II. As regards the partners themselves. Upon the dissolution 2. As regards
J- II

rt Ti0 7W"iT Afq

of a partnership, and in the absence of any agreement to the

contrary, it has been seen—
1. That each partner has a right to have the partnership

assets applied in liquidation of the partnership debts, and to

have the surplus assets divided (o) .

2. That the right of each partner is to insist on a sale of the

partnership assets ;
there being in the absence of special cir-

cumstances, no right in any partner to have the value of his

own or of any co-paxtner's share determined by valuation, or

to have the partnership property, or any portion of it, divided

in specie {p).

3. That each partner has a right to insist that nothing

further shall be done, save with a view to wind up the

concern (q).

\\
4. That, for the purposes of winding up, the partnership is

deemed to continue (r) ; the good faith and honourable conduct

due from everj'' partner to his co-partners during the continu-

^
ance of the partnership, being equally due so long as its affairs

(h) Ante, p. 210 et seq.

(i) Ibid.

(it) Ante, p. 221.

(0 Ante, pp. 210, 213.

(ni) Ibid.

(n) Ante, p. 216.

(o) Ex parte Buffin, 6 Ves. 127.

(p) Ante, p. 555.

(q) Wilson v. Greenwood, 1 Swanst.

481
; Craioshay v. Maule, ib. 507 ;

Ex parte Williams, 1 1 Ves. 3.

(?•)
See ante, p. 217.
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Bk. IV. Chap. 2. remain unsettled (s) ;
and that which was partnership property

before, continuing to be so for the purpose of dissolution, as

the rights of the partners require (t).

5. That the right on a dissolution to wind up the partnership

affairs, i.e., to get in its credits, convert its assets into money,

pay its debts, and divide the residue, belongs as much to one

of the late partners as to another
;
and if they cannot agree

amongst themselves, recourse must be had to the Court, which

will, if necessary, appoint a receiver, direct a sale of the assets

and payment of the partnership debts, and restrain a partner

from interfering with the proper winding up of the partner-

ship (u).

6. That the right to wind up the affairs of a dissolved part-

nership is, however, personal to the members of the late firm
;

and that, therefore, on the death or bankruptcy of one of them,

his executors or trustees will not be permitted to take the

management of the afi'airs of the partnership out of the hands

of the other partners (x).

7. That if the partnership assets are insufficient to pay the

partnership debts, the deficiency must be made good by the

partners in proportion to their respective shares (y).

8. That after a partnership has been dissolved, any one of

the late partners has a right to have that dissolution duly

notified, so that a stop may be put to the power of his co-part-

ners to bind him (z). It seems that he has also a right to

restrain them from carrying on business under the old name,

if such name is or includes his own, and if he has not assigned

his interest in the goodwill to them ; for although their

continued use of the old name, even with his knowledge, is not

of itself sufficient to render him liable, by virtue of the doctrine

of holding out (f/), such use undoubtedly exposes him to the

(s) Ante, p. 303. (x) Allen v. Killre, 4 Madd. 464 ;

(t) See Ex parte TFilliams, 11 Ex parte Finch, 1 D. & Ch. 274;

Ves. 5 and 6
; Craivshay v. Collins, Eraser v. Kershaw, 2 K, & J. 496.

2 Russ. 342, 343 ; Nerot v. Burnand, (y) See ante, p. 401.

4 Russ. 247 ; Payne v. Hornby, 25 (z) Hendry v. Turner, 32 Ch. D.

Beav. 280. See, too, Ex parte True- 355
; Troughton v. Hunter, 18 Beav.

man, 1 D. & Ch. 464, as to partner- 470.

ship books. (a) Newsome v. Coles, 2 Camp. 617.

(n) See ante, Bk. III. ch. 10, § 6.
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risk of having actions brought against him as if he still be- '^^- 1'^- Chap. 2.

longed to the firm, and in the case supposed his co-partners

have no right to expose him to that risk (&).

9. That each partner has a right to commence a new busi-

ness in the old line, and in the old neighbourhood; either

alone, or in partnership with other people (c).

Such, in general terms, are the consequences of dissolution. Matters involved

In order, however, to obtain a complete view of these conse- up of a^partne^r-

quences, it is necessary to attend to the principles upon which ^^'^'"

premiums are apportioned, and partnership accounts are taken
;

to the distinction between the joint estate of the firm, and the

separate estates of the partners composing it
;
to the doctrines

of contribution and indemnity; to the rules which relate to

appointing a receiver and granting an injunction; and lastly,

to the special agreements, if any, into which the partners may
have entered. All these matters were discussed in the thii'd

book, and it is not necessary further to allude to them. But the

complicated questions which arise in the event of a dissolution

by death or bankruptcy, have necessarily been reserved for

separate examination, and they will form the subject of the

next two cha]3ters of the xn'esent book.

(h) See ante, p. 544. (c) See, as to tliis, ante, pp. 436, 437.
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CHAPTER III.

OF DEATH AND ITS CONSEQUENCES.

Bk. IV. Chap. 3. The consequences of the death of a member of a partner-
Sect. 1.

ship will be most conveniently pointed out in the course of an

examination of the position of the surviving members, and of

the executors of the deceased member—
1. As between themselves ;

2. As regards the creditors of the firm
;
and

3. As regards the separate creditors and legatees of the

deceased.

SECTION I.—CONSEQUENCES AS REGARDS THE SURVIVING PARTNERS
AND THE EXECUTORS OF THE DECEASED.

Death of a part-
ner dissolves

the firm.

Executors of

deceased do
not become

partners.

The death of any one member of a firm operates as a disso-

lution thereof as between all the members, unless there is some

agreement to the contrary (a) . This is obviously reasonable,

for by the death of one of the members it is no longer possible

to adhere to the original contract, the essence of which is (in

the case supposed), that all the parties to it shall be alive.

The mere fact that the partnership was entered into for a

definite term of years, which was unexpired when the death

occurred, is not sufficient to prevent a dissolution by such

death {h).

Unless all the partners have agreed to the contrary, when

one of them dies, his executors have no right to become

(a) See Pearce v. Chaviberlain, 2

Ves. sen. 33 ; Crawford v. Hamilton,

4 Madd. 251 ; Crawshay v. Maule,

1 Swanst. 509
; Vulliamy v. Noble,

3 Mer. 614
; CrosUe v. Gziion, 23

Beav. 518.

(b) Craivford v. Hamilton, 3 Madd.

251.
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partners with the surviving partners (c) ;
nor to interfere with '^^-

IJ- pY"^-
^-

the partnership business ; but the executors of the deceased

represent him for all purposes of account, and, unless re-

strained by sj)ecial agreement, they have the power, by bring-

ing an action, to have the affairs of the partnership wound up

in a manner which is generally ruinous to the other partners.

The maxim jus accrescendi inter mercatores locum non habet, Jus accrescendi,
&c.

has been abeady examined, and need not be again noticed (d).

On the death of a partner the surviving members of the firm Position of

are the proper persons to get in and pay its debts (e). But the
partners?

debts they get in must be placed to the debit of the late firm, and

the debts they pay must be placed to its credit. Whilst, there-

fore, the executors of the deceased partner are entitled to treat

payments made to the survivors by a debtor to the old firm, as

made in respect of his debt to it (/), the survivors have a right,

if they pay more than their share of the debts of the old firm,

to be reimbursed out of the estate of their deceased co-

partner (g). They are creditors against that estate for what

may be due to them, from their deceased partner, on taking

the partnership accounts, and they may as creditors bring an

action for the administration of his estate (h). If he has no

legal personal representative, the Probate Division of the High
Court will grant a limited administration to a nominee of the

surviving partners, so as to enable them to institute pro-

ceedings to have the partnership accounts properly taken (i).

A surviving partner, if a creditor of the deceased, may sue Actions by

either in that character for a common administration judgment, nern^alnsr
'

or, in the character of a partner, for a judgment for a partner- *^^
executors

ship account, and for payment of what is due on that account
; partner.

(c) Pearce v. Cliamherlain, 2 Yes. to them, they cannot enforce their

S. 33. security in the absence of his legal

(d) Ante, p. 340. personal representative, ScJioleficld v.

(e) Ante, p. 288. Eeafield, 7 Sim. 667.

(/) Lees V. Laforest, 14 Beav. 250. (i) Oawthorn v. Chalie, 2 Sim. &

(g) Musson v. Mmj, 3 V. & B. 194. Stu. 127. The Court of Chancery

Qi) See Bohinson v. Alexander, 2 would not in such a case appoint a

CI. & fin. 717 ;
Addis v. Kniglit, person to represent the estate of the

2 Mer. 119. If the deceased has deceased. Bouiands v. Evans, 33

pledged his real estate to his co- Beav. 202.

partners for a debt due from him
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Bk. IV. Chap. 3.

Sect. 1.

No right to

take the share

of deceased at

a valuation.

Accounting for

subsequent

jjroiits.

Allowance for

carrying on

business.

and if assets are not admitted, then for a judgment for the

administration of the estate of the deceased. An action in the

alternative may, it is conceived, now be sustained (j). The legal

personal rei^resentative of the deceased must be a party if an

account of his estate is sought. If there is no such representa-

tive, but the assets of the deceased or of the partnership are in

danger, and the object of the plaintiff is to have them protected,

he should confine his claim for relief accordingly, and not seek

for an account (k).

In the absence of an express agreement to that effect, the

surviving partners have no right to take the share of the

deceased partner at a valuation
; nor to have it ascertained

in any other manner than by a conversion of the partnership

assets into money by a sale (l) ; nor have they any right of pre-

emption {m). Even the good-will of the business, if saleable,

must be sold for the benefit of the estate of the deceased;

although the surviving partners are under no obligation to

retire from business themselves, and cannot, it seems, be pre-

vented from recommencing business together in the name of

the old firm unless the goodwill has been sold {n).

In ascertaining the share of the deceased, the surviving

partners must not only bring into account the assets of the

firm which actually existed at the time of his death, but also,

whatever has been obtained by the employment of those assets

up to the time of the closing of the account
;
for so long as

profits are made by the employment of the capital of the

deceased partner, so long must such profits be accounted for

by the surviving partners (o). The executors of the deceased

have, however, the option of taking interest at 51. per

cent. ( p).

On the other hand, the surviving partners are entitled, if

they carry on the business for the benefit of the estate of the

(j) Ord. xvi. r. 7.

(k) Baivlings v. Lambert, 1 J. &
H. 458. Under the new practice a

claim for an accovint would probably

be harmless.

{I) Craioshay v. Collins, 15 Ves.

226, 229 ; Featherstonliaugh v. Fen-

wick, 17 Ves. 308. See, as to un-

saleable assets and pending contracts,

ante, p. 558. And as to the discre-

tion of the Court, ante, p. 556.

{m) Brown v. GeUatly, 31 Beav.

243.

(n) See ante, p. 436 et seq.

(o) See ante, p. 521 et seq.

(p) Ante, p. 528.
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deceased partner, to an allowance for so doing ; unless they are ^^*
^J- ^^^P-

^'

also his executors, in which case they can make no charge for

their trouble (q).

The right of the executors as against the surviving partners Position of the

is, simply, to have the share of the deceased ascertained and deceased.

paid ; but this frequently cannot be done without a general sale

and winding up of the partnership.

A bond fide sale, however, by the executors to the surviving

partners, can generally be made with safety if no surviving

partner is an executor (r). Where, however, a sale of the

share of the deceased cannot be effected by private arrange-

ment, the executors must enforce a general sale and winding

up for theu" own safety, unless the persons interested in the

estate of the deceased assent to the adoption of some other

course. And even if they do, it must not be forgotten that

the executors may not be able, without risk to themselves, to

continue the share of the deceased in the business, and take the

profits accruing in respect of it ; for by sharing profits made

after the death of the deceased, the executors, although they

are only trustees for others, may become liable as partners

with the surviving partners ;
and may therefore become liable

to be adjudicated bankrupt and to be compelled personally

to pay debts contracted in carrying on the business (s). The

position of the executors of a deceased partner is, in fact,

often one of considerable hardship and difficulty ;
if they insist

on an immediate winding up of the firm, they may ruin those

whom the deceased may have been most anxious to benefit ;

whilst if for their advantage the partnership is allowed to go

on, the executors may run the risk of being ruined themselves.

With a view to obviate this, it is not unusual for one partner Effect of making

to make his co-partner his executor
;
but the difficulty of the

executor.'''''

''''

executor's position is thus rather increased than diminished ;

for his own personal interest as a surviving partner is brought

(q) Ibid. incur this liability. See Ex parte

(r) See infra, § 3. Cobimi v. Holdsivorth, 1 M. D, & D. 475 ;

Collins, 35 Cli. D. 373, shows that WigUman v. Townroe, 1 M. & S.

the Bills of Sale Acts must not be 412
;
Ex parte Garland, 10 Vcs.

overlooked in transactions of this 119. But see now Holme v. Ham-
kind. mond, L. K. 7 Ex. 218, noticed ante,

(s) Formerly they always did p. 32.

Q Q
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Actions for in

demnifying
executors.

Bk. IV. Chap. 3. i^to direct conflict with his duty as au executor. Everything

therefore which he does is liable to question and misconstruc-

tion on the part of the persons beneficially entitled to the

estate of the deceased ; and he is practically much more

fettered in the discharge of his duties, and in the exercise of

his rights, than if he had not to act in the double character

imposed upon him
[t).

This will appear in the section in

which it is proposed to examine the rights of the separate

creditors and legatees of the deceased against his executors

and his surviving partners.

Where a deceased partner's estate is administered under the

order of the Court, his executors, if they act properly, are

personally protected from all consequences, and no action can

be sustained against them in respect of what they so do (w).

If there are liabilities which will have to be met, the Court will

order part of the assets to be set aside to meet them when they

arise [x). But if the liabilities are remote and contingent, and

may possibly never arise at all, the utmost that the executors

can obtain in the shape of indemnity, in addition to that

afforded by the orders of the Court itself, is a covenant from

the testator's legatees or next of kin (t/).

Succession duty. No succession duty is payable by surviving partners on the

death of a member of the firm, even although they may benefit

thereby {z\

Position of

executors of

deceased part-
ner as regards
creditors of the

firm.

SECTION II.—CONSEQUENCES AS REGARDS JOINT CREDITORS.

1. With reference, to what occurred before death.

The position of the executors of a deceased partner, with

reference to the creditors of the firm, has, to a considerable

extent, been already ascertained. For it has been seen :
—

(t) See some general remarks on

tliis subject in Hutton v. Bossiter, 7

De G. M. & G. 12.

(u) Waller v. Barrett, 24 Beav.

413.

. (as) Fletcher v. Skvenson, 3 Ha.

360 ; Brewer v. PococJc, 23 Beav. 310.

(y) See Dean v. Allen, 20 Beav.

1
;

Waller v. Barrett, 24 ib. 413 ;

Addams v. Ferick, 26 Beav. 384;

Bennett v. Lytton, 2 J. & H. 155.

(z) Oldfield V. Preston, 3 De G. F.

& J. 398. Compare Grossman v. Hie

Queen, 18 Q. B. D. 256.
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1. That, notwithstanding the death of a imrtner, his estate ^k. IV. Chap. 3,

is liable to the creditors of the firm
;
and not only in respect —

of debts contracted in his lifetime, in the ordinary way of

business, but also in respect of debts arising from breaches of

trust committed in his lifetime by himself, or his co-partners,

and imputable to the firm {a) ;

2. That this liability cannot be got rid of by any arrange-

ment between the executors of the deceased and the surviving

partners; and that, notwithstanding subsequent dealings be-

tween the creditors and the surviving partners, the liability of

the executors continues, until it can be shown that the creditors

have abandoned their right to obtain payment from the estate

of the deceased, or that their demands have, in fact, been paid

or discharged (h).

3. That this liability does not extend to ordinary torts, for

as to them actio personalis moritur cum persona (c).

These propositions have been already so fully illustrated in Summary of

various portions of the present treatise, that it is unnecessary

here to do more than collect the cases establishing them.

1. Cases in tvJiich hy death alone a partner's liability has been Estate of

floopiiSod.

extinguished :
—

discharged.

Bumner v. Powell, 2 Mer. 30, and Turn. & E. 423 (anfe, p. 196).

Clarke v. Biclers, 14 Sim. 639 {ante, ^. 196).

Wihner v. Curretj, 2 De G. & Sm. 347 {ante, p. 197).

MilVs case, 20 Eq. 585. Joint holders of shares.

2. Cases in tvhich the estate of a deceased partner has been Estate of

deceased not
7 l.nhho (,n.—

discharged.held liable (d) :-

{a) Ante, p. 194 et seq.

(b) Ante, p. 239 et seq.

(c) A7ite, p. 198 ct seq. The Act

3 & 4 Wm. 4, c. 42, § 2, gives a remedy

against the executors of a person who
commits a tort within six months of

his death, provided such tort affects

the real or personal property of

the person injured. See Phillies v.

Homfray, 11 App. Ca. 466, and 24

Ch. D. 439. As to frauds, see Neio

Sombrero Phosphate Co. v. Erlanger,

3 App. Ca. 1218, and 5 Ch. D. 73 ;

Peel V. Giirney, L. E. 6 Ho. Lo. 377,

and 13 Eq. 79 ; Davidson v. Tulloch,

3 McQu. 783 ; Twycross v. Grant, 4

C. P. D. 40
;
and as to slander of

title to trade marks, Hatchard v.

Mege, 18 Q. B. D. 771.

{d) See the celebrated judgment
in Devaynes v. Noble, 1 Mer, 539,

and 2 E. & M. 495.

Q Q 2
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Bk. IV, Chap. 3.
Liability in respect of contracts.

'

Bcresford v. Broivning, 20 Eq. 564 {mite, p. 194).

Lcme V. JVilliams, 2 Vern. 292.

Simpson v. Vaughan, 2 Atk. 31.

Darivent v. Walton, ib. 510.

Clavering v. JFestleij, 3 P. W. 402.

BisJiop V. Church, 2 Ves. S. 100 and 371 (ante, ]^. 194).

Jacomh v. Harwood, ib. 265.

i)«r?i V. i>ww, 3 Yes. 573 {ante, j). 195).

Thomas v. Frazer, 3 Ves. 399.

Orr V. C/iase, 1 Mer. 729.

Harris v. Farwell, 13 Beav. 403.

Devaynes v. iVo&Ze, 1 Mer. 539, and 2 R. & M. 495.

Wilkinson v. Henderson, 1 M. & K. 583.

Thorpe v. Jackson, 2 Y. & C. Ex, 553.

Hills V. ilfciJae, 9 Ha. 297.

Brett V. Beckwith, 3 Jur. N. S. 31, M. R. {post, p. 600).

Cheetham v. Groo^, McCl. & Y. 307.

Liability in respect offrauds and breaches of trust.

New Sombrero Phosphate Co. v. Erlanger, 5 Ch. D. 73, and 3 App.
Ca. 1218.

Blair v. Bromley, 2 Ph. 354 {ante, p. 153).

Sadler v. Lee, 6 Beav. 324 {ante, p. 153).

Vulliamy v, iVo6Ze, 3 Mer. 619,

Devaynes v. Noble.

Clayton's case, 1 Mer. 576 {ante, pp. 152, 236).

Baring's case, ib. 612 (cmfe, p. 152).

Ward^s case, ib. 624.

Estate of g. Ortscs in ivliich the estate of a deceased partner has been
deceased not

discharged by held liable, notwithstanding dealings between the creditors of the
what has /. 7.7 . .

,

occurred since '^^''^ ^'^'^ ^'^'^ survivmg partners :
—

his death, t^ at j,?

Devaynes v. Noble.

SleccKs Case, 1 Mer. 539.

Clayton's case, ib. 579 {ante, pp. 152, 236).

Palmer's case, ib. 623.

Braithwaite v. Britain, 1 Keen, 206,

Winter v, Innes, 4 M. & Cr. 101 (a very important case).

Harris v. Fanoell, 15 Beav. 31 {ante, p. 251).

Daniel v. Cross, 3 Ves. 277.

Jacomb v. Harwood, 2 Ves. S, 265,

i^e Hodgson, 31 Ch. D. 177.

Estate of 4, (7(2ses m zf/i«c7i ;f/ie estate of a deceased partner has been
deceased dis-

. j
charged by what held discharged by what has taken place between the creditor and
has occurred ^7. ^ „ ..

• • ^

Since his death.
^'^^ swvivmg partners :

—
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By general dealings.
^^'

^^;f 2^^''^*

Oaheley v. Pasheller, 10 Bli. 548, and 4 CI. & Fin. 207 {ante, p. 251).

Brown v. Gordon, 16 Beav. 302 {ante, p. 252).

Wilson V. Lloyd, 16 Eq. 60, whicli cannot, however, be relied on

(see ante, pp. 239, 251).

By payment.

Devaynes v. Noble.

Clayton's case, 1 Mer. 572 {ante, p. 228).

Merriman v. Ward, 1 J. & H. 371. This case is important as

showing that where a debt of a deceased partner has been dis-

charged by the application of the rule in Clayton's case, it is not

competent for his executors to revive such a debt against his

estate.

The estate of a deceased partner may be discharged by the Statute of

„,... , iji-i\/r '11 1
Limitations.

statute 01 limitations ;
and now, by the Mercantile law amend-

ment act payments by the surviving partners will not keep

alive the creditor's claim against the executors of the de-

ceased {e). The effect in equity of such payments before the

passing of the act in question was by no means clearly

settled (/) ; but whatever doubt there may formerly have been Riglit of creditor

., , , iiiijij T n 1
of firm to be paid

upon the subject, it has been long settled that a creditor oi the out of the estate

firm can proceed against the estate of a deceased partner, "^^rtneT^^^

without first having recourse to the surviving partners, and

without reference to the state of the accounts between them

and the deceased (g). But it is necessary to make the surviving

partners parties to the action, for they are interested in the

issues raised between him and the executors {h).

(e) 19 & 20 Vict. c. 97, § 14. See Be McRae, 25 ib. 16
; Wilkinson v.

Tliompson v. Waithman, 3 Drew. Henderson, 1 M. & K. 582
; Devaynes

628, which, although wrong as re- v. Noble, 2 E. & M. 495
; Thorpe v.

gards the retrospective operation of Jackson, 2 Y. & C. Ex. 553. See

the act {Jackson v. Woolley, 8 E. & a^itc, p. 195.

B. 778), is in other respects correct, {h) See, in addition to the cases in

ante, p. 263. the last note, Hills v. McRae, 9 Ha.

(/) Compare Winter v. Innes, 4 297 ; Devaynes v. Noble, SleccK's case,

M. & Cr. 101, and Braithwaite v. 1 Mer. 539
; Stephenson v. Chisicell, 3

Britain, 1 Keen, 206, with Way v. Ves. 566. In Bice v. Gordon, 11

Bassett, 5 Ha. 55, and Brown v. Beav. 265, one of the cases of this

Gordon, 16 Beav. 302. See, also, class, the debt due to the plaintiff

ante, pp. 261, 262. arose out of a transaction iu which

{g) Be Hodgson, 31 Ch. D. 177 ;
he had engaged as surety.
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Bk. IV. Chap. 3.

Sect. 2.

Creditor's suit

for administra-

tion of deceased

partner's estate.

Higlit of credi-

tors of firm com

pared with the

rights of the

separate credi-

tors of the

deceased.

But, as pointed out in an earlier chapter (Bk. II. c. 2, § 1),

a creditor of the firm is not in the same i^osition as a

separate creditor as regards the estate of a deceased partner.

A creditor of the firm, unless he is also a separate creditor of

the deceased partner, is not entitled to the ordinary judgment

for the administration of the estate of the deceased, and cannot

compete with an ordinary separate creditor in the administra-

tion of such estate (i). The right of the creditor of the firm

is to have the separate estate of the deceased ascertained and

applied in payment of his separate debts and liabilities, and to

have the surplus applied in payment of his joint Kabilities (k).

If an action has already been brought for the administration

of the estate of the deceased, a creditor of the firm can obtain

an order to the above effect without being compelled to bring

a separate action himself (Q. If necessary he can bring an

action himself (wi) ;
but it is doubtful whether he can proceed

by an originating summons in chambers (?i).

Since the Judicature acts a creditor can, it is apprehended,

sue both the surviving partners and the executors of the

deceased partner, and obtain judgment against them all ; the

judgment against the executors being, however, of course

limited to administration in due course unless assets are ad-

mitted. But to work out the judgment for administration, the

action, if not brought in the Chancery Division, would have

to be transferred to it.

As will be seen hereafter, it is a rule in bankruptcy that the
 

debts of a firm shall be paid out of the assets of the firm, and

the separate debt of each partner out of his separate estate :

and in administering the insolvent estate of a deceased partner

(i) Ee McRae, 25 Cli. D. 16
;
Be

Hodgson, 31 ib. 177 ;
Re Barnard,

32 ib. 447 ;
Kendall v. Hamilton, 4

App. Ca. 504, and 3 C. P. D. 403.

Compare Burn v. Burn, 3 Ves. 573,

yvliere a bond creditor of tlie firm

obtained a payment as if he had

been a separate specialty creditor of

the deceased, the bond being treated

as joint and severaL

(A;) Ibid., see the decree in Hills v.

McRae, 9 Ha. 297, and infra.

(/) Cowcll V, Siles, 2 Euss. 191 ;

Gray v. Chiswell, 9 Ves, 118. In

the former there was a petition, but

this is now unnecessary.

(m) Hills V. McRae, 9 Ha. 297, is

an instance of a claim
;
but claims

are now abolished.

(n) Re Barnard, 32 Ch. D. 447 ;

as to the conduct of proceedings

where there are two actions, one by

a joint, and another by a separate,

creditor, see Re McRae, 25 Ch. D. 16.
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the same rules have now to be adoptecT (o). Accordingly the Bk. IV. Chap. 3,

Sect. 2.

separate estate of a deceased partner must be applied in pay-

ment of all principal and interest due to his separate creditors

before any part of such estate can be touched by the creditors

of the firm (p) ; and this rule applies even although the sur-

viving partners may be bankrupt (q). If, indeed, there is not

and never was, since the death of the deceased, any joint estate

whatever, and no solvent partner, it seems that the joint

creditors may rank pari passu with the separate creditors of

the deceased, against his separate estate (r).

Again, the rule which in bankruptcy precludes one partner

from proving against the separate estate of his co-partner,

whilst the joint debts are unpaid, also applies in administering

the estate of a deceased partner (s).

The separate estate thus primarily liable to the separate Share in iirm not

creditors of the deceased, does not include his share in the
sJparateCT^ditors

partnership assets
;
for he has no share in those assets, except

*''^ i°'"*^ ^''^'^i"

tors are paid.

subject to the payment of the debts of the firm. Whilst,

therefore, the separate creditors of the deceased are entitled to

be first paid out of his separate estate, the creditors of the firm

are entitled to be first paid out of its assets, and, consequently,

to be paid in full before the share of the deceased in those

assets becomes available for the payment of his separate

creditors (t).

Actions by creditors of the firm to obtain payment out of the Action by joint
creditors.

(o) Jud. Act, 1875, § 10. Even ceased partner in bankrnptcy, where

before, they were adopted to some the sur\iving partners are bankrupt,
extent. See Lodge v. Frichard, 1 Ex parte Gordon, 8 Ch. 555

; Morley
De G. J. & Sm. 610. v. IFhite, ib. 214.

(p) See Lodge v. Prichard, 1 De (r) See Cotvell v. SiJces, 2 Russ.

G. J. & Sm. 610, and 4 Giff. 294
; 191

;
and Lodge v. Prichard, uU su23.

IVhittingstall v. Grover, 10 W. R. Qu. if the Jud. Act, § 10, has iiitro-

53; Gray v. Chiswell, 9 Ves. 118; duced the other exceptions recog-
Addis V. Knight, 2 Mer. 117 ; Croft nised in bankruptcy in cases of

V. Pyhe, 3 P. W. 182. As to in- fraud and distinct trades, see infra,

terest after the administration Bk. IV. c. 4, § 4.

order, see Ex parte Findlay, 17 Ch. (s) Lacey Y.Hill, 8 Ch. 441. Com-
D. 334, and § 10 of the Jud. Act, pare Ex parte Topping, 4 De G. J.

1875. & Sm. 551.

(g) Lodge v. Priclmrd, and IVliit- (t) See Eidgway v. Clare, 19 Beav.

tingstall v. Grover, ubi sup. See, as 111 ; Hills v. Mcliae, 9 Ha. 297.

to winding up the estate of a de-
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Brett V.

Ueckwith.

Bb. IV. Chap. 3. assets of a deceased partner, are well illustrated by Brett v.

Beckwith (it). In that case there had been two partners, Young
and Beckwith. Beckwith was dead, and Young was bankrupt.

A bill was filed by the creditor of the late firm against the exe-

cutors of Beckwith and the assignees of Young, praying for a

declaration that Beckwith's real and personal estate was liable

in equity, after satisfying his separate debts, to the joint debts

of the firm
;
for an account of such debts at Beckwith's death ;

for an account of the joint assets received by his executors and

Young's assignees ;
for an account of Beckwith's separate

debts ; that his real and personal estate might be applied, first

in payment of his separate debts, and then in paj-ment of the

joint debts ; and that a receiver might be appointed to get in

the outstanding joint assets. The Court held that the plaintiff

was clearly entitled, as a creditor of Beckwith, to have his

estate fully administered ; and for that purpose to have an

account taken of his separate estate ;
and to have the accounts

between Beckwith's executors and Young's assignees also taken,

in order to ascertain of what the joint estate consisted ;
and a

decree was accordingly made for taking such accounts.

When a creditor of the firm proceeds against the assets of a

deceased partner, the form of the judgment which is given is

against the exe- j^ substance as follows (x) :
—

cutor of a de-

Judgment in

action by
creditors of firm

ceased partner.

1. It is declared that all persons who are creditors of the

deceased, are entitled to the benefit of the judgment.

2. It is declared that the surplus of the estate of the de-

ceased, after satisfying his funeral and testamentary expenses

and separate debts, wrs liable at the time of his death to the

joint debts of the firm, but without prejudice to the liabiUty

of the surviving partner, as between himself and the estate of

the deceased.

3. An account is directed to be taken of the funeral and

testamentary expenses and separate debts of the deceased, and

of the debts of the firm. If the surviving partner is not a

party to the action, liberty is given him to attend in the prose-

cution of this last inquiry.

(u) 3 Jur. N. S. 31. 297 ;
Harris v. Farwell, 13 Be.av.

(x) See Hills v. McEae, 9 ITti. 407 ;
Bice y. Gordon, U Bcav. 271.
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4. An account is directed to be taken of the i^ersonal estate l^k. IV. Chap. 3

of the deceased. —
5. It is ordered that his personal estate be applied, in the

first instance, in the payment of his separate debts and funeral

expenses, in a due course of administration, and then in pay-
ment of the debts of the firm.

6. And if the personal estate of the deceased is insufficient

for the purposes of the action, inquiries are ordered to be

made for the purpose of ascertaining the real estate to which

the deceased was entitled.

The judgment will, if necessary, direct inquiries whether

the creditors of the firm continued to deal with the surviving

partners, and what sums have been paid by them to such

creditors, and whether the creditors have, by their dealings

with the surviving partners, released the estate of the deceased

from the payment of their respective debts (y).

Additional inquiries wiU be directed if necessary, and as the

necessity for them appears {z).

No directions are usually given for the purpose of keeping

distinct the joint and the separate estates ; but, if necessary, it

is conceived that such directions would be given in order that

the principles upon which the judgment is framed might be

properly carried out {a).

In Ridgway v. Clare (b) two partners, A. and B., had died. A Ridgwayv

suit was instituted by a separate creditor of A. for the adminis-

tration of his estate
;
a suit was also instituted by a separate

creditor of B. for the administration of his estate ; a third suit

was instituted by a joint creditor of A. and B. for payment of

a debt due from both out of both their estates ;
and a fourth

suit was instituted by the representatives of A. against the

representatives of B. for taking the accounts of the partner-

ship. The plaintiff in the third suit was found to be a creditor

(y) See tbe decree in Devaynes v. of the firm.

Noble, 1 Mer. 530, and in Fisher v. (a) See Mice y. Gordon, 11 Beav.

Farrington, Seton on Decrees, ed. 4, 271 ; Ridgivay v. Clare, 19 Beav. Ill;

p. 1210. Woolley v. Gordon, Taml. 1 1
; Paynter

(z) Barher v. MacJcrell, 12 Ch. D. v. Houston, 3 Mer. 297.

534, as to money fraudulently with- (h) Rid.gioay v. Clare, 19 Beav.

drawn by one partner from the assets 111.
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Bk. IV. CBap. 3.

Sect. 2.

Secured
creditors.

Creditors' right
to proceed both

against the

survivors and

against the

estate of the

deceased,

Before the Judi-

catvire Acts.

of botli A. and B., T)ut lie was lield by the Master not to be

entitled to rank as a separate creditor of A. On an appeal

from the decision of the Master, the Court thought it desirable

that the separate creditors should be ascertained, but reserved

the question whether the joint creditor was or was not entitled

to rank as one of A.'s separate creditors. The judgment, how-

ever, is instructive, as it states the manner in which the Court

administers the assets of a deceased partner, and pays each

class of creditors. It appears that when there are assets suffi-

cient to pay all the creditors, the estate of the deceased forms

one fund, out of which the joint and separate creditors are

paid p«?'i 2^(f^^ssu ; but that they, and the funds for their

payment, are distinguished when the assets are in any way
deficient.

A creditor who holds a security, cannot retain his security

and prove for his whole debt, nor realise his security and prove

for more than the balance then remaining due to him
;

if he

proves for his whole debt he must give up his security as

in bankruptcy. The rule in chancery was formerly other-

wise (c). This, however, was altered by the Judicature Act,

1875 {d).

The creditors of a partnership having, on the death of one

of the partners, a right to obtain payment from the surviving

partners, and out of the assets of the deceased partner, the

question arises whether the creditors can enforce both these

rights, or whether they can only avail themselves of one of

them.

Before the Judicature Acts, if the creditors proceeded at lav;

against the surviving partners, but did not obtain satisfaction,

they could afterwards proceed in equitj^ against the estate of

the deceased partner (e). So if the surviving partners became

bankrupt, and the creditors of the firm proved against their

estate and received a dividend, they might nevertheless after-

wards proceed against the estate of the deceased (/). Again,

(c) Bonser v. Cox, 6 Bcav. 84
;

Mason v. Bocjg, 2 M. & Cr. 443;

KellocFs case, 3 Cli. 769.

(d) §10; tlie act only applies to

the estates of persons dying after its

commencement.

(e) Jacomh v. Harwood, 2 Vea.

S. 265.

(/) Heath v. Percival, 1 P. W
682 ; Devaynes v. Noile (Sleech's

case), 1 Mer. 539.
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as the creditors of the firm could not in equity obtain any ^k, iv. Chap. 8.

Sect. 2.

decree for payment by the surviving partners, but only a decree '—

for payment out of the assets of the deceased partner, there

was no reason why, even after a decree for the administration

of the estate of the deceased, the creditors in question should

not also proceed at law against the surviving partners. If,

however, it could be shown that injustice would be produced

by allowing the creditor to pursue both liis remedies at once,

the Court would perhaps have compelled him to elect between

them, or have restrained him from proceeding at law (g).

The Judicature Acts have so far altered the practice as to Since the Judi-

allow one action to be brought against the surviving partners
and the legal personal representatives of the deceased; and

the creditor will practically obtain payment from the survivors

or the estate as may be most convenient ; but if the estate of

the deceased is not sufficient to pay his separate creditors, the

creditors of the firm will not be able to compete with them, but

will have to look to the smwiving partners (h). A judgment,

however, against the surviving partners is no bar to an action

against the executors of a deceased partner ;
nor is a judgment

against the latter a bar to an action against the former (i),

unless the personal liability of the surviving partners was

sought to be enforced in the action against the executors.

If more than one partner is dead, a creditor of the firm may. One action

in one action obtain a judgment against the estates of all of executors of

the deceased partners.
several deceased

^
partners.

In a case before the late Vice-Chancellor Shadwell there was Brown v.

a partnership of seven persons, A., B., C, &c., and another ^""s'as.

partnership, A. and B., composed of two of the members of

the first. A. and C. were dead. The surviving partners were ^

bankrupt. The plaintifi", who was a creditor of both firms,

(g) See, as to the considerations in bankruptcy will be examined
wbicb. guided tbe Court, Ex fcirta hereafter.

Kendall, 17 Ves. 525 and 526. If Qi) See ante, p. 598, and Jud.

one partner becomes bankrupt, and Act, 1875, § 10.

a creditor of the firm proves against (^) Re Hodgson, 31 Ch. D. 177 ;

his estate, he cannot afterwards sue Jacomb v. Hanvood, 2 Ves. S. 265
;

the bankrupt and his co-partners Liverpool Borough Bank v. Walker, 4

jointly. See Bradley v. Millar, 1 De G. & J. 24. See ante, Bk. II. c.

Rose, 273. The subject of election 2, § 1.
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Bk. IV. Chap. 3. filed a bill on behalf of himself and all other the creditors of
Sect. 2.

A., and on behalf of himself and all other the creditors of

C, against the real and personal representatives of A., the

personal representatives of C, and the assignees of the bank-

rujDts. The bill prayed that an account might be taken of

what was due from A. and C. respectively to the plaintiff, and

their other joint and separate creditors, and of the personal

estates of A. and C, and of the real estate of A., and that the

personal estates of A. and C. and the real estate of A. might
be applied in payment of their respective debts, as well joint as

separate. This bill was demurred to on the ground of multi-

fariousness, but the Vice-Chancellor overruled the demurrer,

and held the frame of the suit to be proper in point of form (k).

2. With reference to lohat has occurred since death.

Having now examined the position of the executors of a

deceased partner, with reference to the creditors of the firm,

and in respect of debts existing at the time of the death of

the deceased, it is proposed to consider the liability of the

assets of the deceased, and of his executors, in respect of what

may have taken place since his death.

Personal liability With respect to the executors themselves, it is clear that if

the executor of a deceased partner carries on the partnership

business, the executor becomes personally liable to third

parties as if he were a partner in his own right (I) ; and if the

executor accepts or indorses bills of exchange or promissory

notes either in his own name as executor {m), or in the name in

which the deceased carried on business (??), the executor will be

personally hable to be sued on such bills or notes. Whether

(/c)
See Brown v. Douglas, 11 worth, 1 M. D. & D. 475. As to

Sim. 283 ;
Brown v. Wcatherhij, 12 his liability to creditors by merely

Sim. 6. Since the Judicature acts sharing jDrofits with the surviving
it is a mere qiiestion of convenience partners, see Holme v. Hammond, L.

whether there shall be one action or R. 7 Ex. 218, ante, j). 32. See as

more. See Ord. XVI. rr. 4, 16, and to the executors of sole traders, Ee

Ord. XVIII. rr. 1 and 6. Evans, 34 Ch. D. 597.

{I) See Wicjhtman v. Townroe, 1 (m) Liverpool Boroitgh Bank v.

M. & S. 412 ; Lahouchcre v, Tujiper, Walker, 4 De G. & J. 24.

11 Moo. P. C. 198; Ex parte Gar- (n) Lucas v. Williams, 3 Giff.

land, 10 Ves. 119 ;
Ex parte Holds- 150.
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in such cases the executor is entitled to be indemnified out of Bk. IV. Chap. 3.

Sect. 2.

the assets of the deceased is altogether another question ; and —
depends upon whether the executor has carried on the busi-

ness pursuant to the will of the deceased, or the directions of

those beneficially interested in his estate.

With respect to the direct liability of the assets of the Liability of

deceased to creditors, it may be taken as a general proposition, ceased partner

that the estate of a deceased partner is not liable to third
^j^g^!']^'^* °[°"][j^

parties for what may be done after his decease by the surviving

partners ;
and on that ground it has been held that they cannot

be restrained at the suit of the executors of the deceased from

continuing to carry on the business of the late firm in the old

name (o).

In the great case of Devaynes v. Noble
( p), some bills depo- Devaynes v.

sited with a firm of bankers were, after the death of one of

the partners, misapplied by the surviving partners, and an

attempt was made to obtain out of the estate of the deceased

the value of the bills so misapplied. But the attempt was not

successful ;
Sir Wm. Grant observing

—
" If there be no remedy at law against the executors of Mr. Devaynes, I

am at a loss to understand the ec[uity on which this Court is to interpose to

make good the loss against Mr. Devaynes' estate. It has not been incurred

by anything that he did or neglected to do. The bills were safely kept as

long as he had anything to do with them. From the act of placing them

in the custody of a partnership, it followed that upon the death of one of

the partners they would fall into the possession of the surviving partners.

Mr. Houlton himself, therefore, has virtually placed them there. Mr.

Devaynes' executors could not take them away ; Mr. Devaynes could not

direct his executors to take them away ;
and though Mr. Devaynes has

neither been personally instrumental in the loss, nor personally benefited

by it, nor could have prevented it, yet it is contended that it is upon
his estate the loss ought to be thrown, and that by a court of equity. I

apprehend, however, that it would be the reverse of equity to throw the

loss on his estate in such a case as the present. It might be as well con-

tended that if they had thrown the bills into the fire, or lost them by

negligence, Mr. Devaynes would be responsible for such act or negligence.

He had no more to do with the sale of the bills than he would have had to

do with a loss occasioned by such means as these."

(o) Webster v. Webster, 3 Swanst. and Brice's case, 1 Mer. 616, &c.

490, note. But see as to selling See, too, VuUiamy v. Noble, 3 Mer.

goodwill, ante, p. 443. 614.

(p) Houlton's case, Johnes's case,
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Bk. IV. Chap. 3.

Sect. 2.

Liability of the

assets for the

acts of the

executor.

Effect of employ-
ment of assets in

the business of

the firm.

Moreover, although an executor has power to dispose of the

assets of the deceased, and to keep alive demands against them

which would otherwise become barred by the statute of limi-

tations, still the acts of an executor, to whatever extent they

may render him personally liable, do not impose liability on

the assets of the deceased, unless those acts have been properly

performed by the executor in the execution of his duty as

executor. At the same time, there are certain acts which, if

done by an executor, impose liability on the assets of the

deceased (q) ; and, therefore, if a partner appoints a co-

partner his executor, and dies, and the executor continues to

carry on the business, it is possible that some of his acts, at-

tributed to him, not as partner but as executor, may render

the assets of the deceased liable for what may have occurred

since his death (r). But this is quite an exceptional case (s).

If an executor of a deceased partner carries on the partner-

ship business pursuant to directions contained in the will of

his testator, the executor will, as already pointed out, render

himself personally liable for debts contracted in so doing, but

he will be entitled to indemnity in respect thereof out of the

estate of the deceased (t) ;
and consequently if a deceased partner

has himself directed his assets or any part thereof to be

employed in carrying on the partnership business, so much of

them as are directed to be employed, are liable to make good

the debts contracted during their employment. For these

reasons, and to this extent, therefore, his estate will be ap-

plicable to the liquidation of the demands of those who have

become creditors of the partnership after his decease. But it

must not be supposed that a creditor of an executor or trustee

can always stand in his place to the extent to which he is en-

titled to be indemnified out of the trust estate. Prima facie

a creditor must look for payment to his legal debtor, and the

fact that the latter is entitled to be indemnified by some one

(q) See Williams on Executors,

vol. ii. 1798, ed. 8.

(r) See Vulliamy v. Nolle, 3 Mer.

614.

(s) See Be Evans, 34 Ch. D. 597
;

Be Johnson, 15 ib. 548 ;
Farhall v.

Farhall, 7 Ch. 123 ; Oioen v. Dela-

mere, 15 Eq. 134.

(t) Lahouchere v. Tiqiper, 11 Moore,

P. C. 198, and the cases in the

Strickland v. Symons, 26 ib. 245 ; following notes.
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else, or out of some estate, does not confer any additional right
Bk, IV. Chap. 3.

on the creditor. To avail the creditor something more is —
necessary, viz., the existence of a trust fund expressly devoted

to carrying on the business in respect of which the debt to the

creditor has been contracted (u).

In Strickland v. Symons {x), a lunatic asylum was vested in Strickland *.

the defendant on trust for sale. He carried it on for a time
^^^^^'

and then sold it for a large sum of money. The plaintiff had

supplied the defendant with goods for the use of the asylum,

and not being able to obtain payment from the defendant the

plaintiff brought an action for payment out of the trust estate.

But he was held not entitled to such payment, there being no

particular trust estate appropriated for the purpose of carrying

on the asylum.

In Re Evans (y), the widow and administratrix of a deceased He Evans.

builder carried on his business, and in so doing contracted

debts to the plaintiff. The plaintiff obtained judgment against

her and sought to obtain payment out of the proceeds of the

sale of the goods which she had bought, but which proceeds,

as between her and the estate, were assets of the deceased. It

was held that the plaintiff was not entitled to any such relief.

The plaintiff was declared entitled to a lien on the beneficial

interest of the widow in the estate of the deceased. This was

the utmost he could be entitled to ; and the Court ofAppeal care-

fully refrained from deciding whether he was entitled to so much.

If, however, there is a trust fund specially appropriated to Trust to carry.•11. 1 ±^ , , • .on business.

carrymg on a particular business, and the trustee m carrying

it on contracts debts, the creditors are entitled, not indeed

to payment out of the fund as cestuis que trustent, but to stand

in the place of the trustee, and to obtain out of the fund what,

if anything, may be payable to him by way of indemnity. But

if he is a defaulting trustee the creditors can obtain nothing

out of the trust fund until he has made good what he owes it.

The most recent case on this subject is Re Johnson {z), in which

(tt) See, in addition to tlie cases 666.

cited below, the American autlio- {y) Re Evans, 34 Ch. D. 556.

rities, /ones V. fraZ/cer, 13 Otto,444; Observe that the plaintiff had not

^mith V. Ayres, 101 U. S. 320. seized the goods under a fi, fa.

(x) 26 Ch. D. 245, and 22 ib. {z) Be Johnson, 15 Ch. D. 548.
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Proof by the

executor in the

event of bank-

ruptcy.

Ex parte
Gai'land.

^^'
"^J- ^^*P'

3< the previous authorities were reviewed by Jessel, M. R., and in

which the right of the creditors to the extent above stated but

no further is clearly enunciated.

Most of the other cases which have occurred upon this

subject, have arisen where an executor, having continued iu

business with a surviving partner, and having become bank-

rupt with him, has endeavoured to withdraw from the joint

estate the assets of the deceased employed in the trade. In

such cases, the executor has been held entitled to prove for the

value of the assets which he embarked in the business without

authority, such assets being in substance an unauthorised loan

of trust money ; but he has been held not entitled to prove as

against joint creditors for the value of those assets which his

testator authorised to be so continued in the business.

In Ex parte Garland (a), a miller and farmer made a will

whereby he directed his wife to carry on his business, and that

for the purpose of enabling her to carry it on, any sum not

exceeding 6001. should be advanced to her by his trustees. He

also directed his wife to give her notes of hand for what might

be advanced, and for the value of the stock, crops, and effects,

in his business. He appointed his wife and the trustees before

alluded to his executors. After his death, his widow carried

on the business, the stock, crops, and effects in which were

valued at 1351Z. 5s. Od. She also received 6001. from the

trustees for the purpose of enabling her to carry on the busi-

ness, and for these two sums she gave them her promissory

notes. She also became indebted to the estate of the testator

in a further sum of 768L 12s. 4:d. She then became bankrupt,

and an attempt was made to prove as debts due from her to

the estate of the deceased, the three sums of 1351Z. 5s. Od.,

600^., and 7681. 12s. 4.d. But it was held by Lord Eldon, that

although the last sum might, the two first could not be proved

against her estate ; for they represented property which the

deceased had authorised to be embarked in trade, and which

was therefore answerable to the creditors of the trade (h).

(a) 10 Ves, 110, See, also, Ex rui^tcy. See, also, the Irish case,

parte Butterfield, De G. 570, and Eall v. Fenncll, Ir. Eep. 9 Eq. 406,

other cases of that class, noticed and on apj^eal, ib. 615.

hereafter under the head Bank- (b) See for other illustrations of
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It follows from the cases cited above that where a trust fund ^^^- ^^- ^''=^P- ^'

Sect. 2.

is approi^riated to carrying on a business, the creditors of those

who carry it on are better off than the creditors of ordi-

nary partners, inasmuch as these last have nothing to look to

except the property of the partners ; whereas, in the case sup-

posed, the creditors have not only the personal security of

the executors and trustees who carry on the business, but also

a right to stand in their place to the extent to which they are

entitled to indemnity (c) out of the assets of the deceased.

The liability of the estate of a deceased partner to persons Creditors before

who become creditors after his decease, is subject to its liability to'subsequent

to those who were his creditors at his decease. These last creditors.

must first be paid ; and although, as in such a case as Ex

2)arte Garland, they might not be able to follow the assets of

the deceased into the hands of the trustee in bankruptcy, yet,

in administering the estate of a person whose assets have been

employed in trade in pursuance of directions contained in

his will, the creditors who have become such since his decease

cannot compete with his other creditors (f?).

It has at various times been contended that when a testator Amount of

directs a trade or business to be carried on after his decease, ^viiere assets are

he thereby subjects all his assets to the payment of debts in-
^^o!rti!uled°iii the

curred in the course of carrying it on
;
and a decision by Lord business.

Kenyon (e) has been supposed to warrant such contention. It

is now, however, clearly settled, that the extent of the lia-

bility of the testator's estate does not exceed the amount au-

thorised by him to be employed in the trade or business directed

bj^ him to be carried on (/) ;
and it is generally admitted that

the decision of Lord Kenyon is not inconsistent with this

doctrine (g).

the same doctrine, Ex patie Richard- (d) See Cuthush v, Cuthush, 1

son, Buck. 202 & 3 Mad. 138
;

Beav. 184.

Thompson v. Andrews, 1 M. & K. (e) Hankey v. Hammock, Buck.

116
;
Cuthush v. Cuthush, 1 Beav. 210, and 3 Madd. 148.

184; Bcott v. Izon, 34 Beav. 434. (/) See tlie cases in the last three

In this last case it was attempted to notes, and Strickland v. Symons, 26

make an executor responsible for Ch. D. 245 ;
Be Johnson, ib. 548 ;

not having proved, but the attempt Owen v. Delamere, 15 Eq. 139 ;

failed, owing mainly to lapse of time McNeillie v. Acton, 4 De G. M. & G.

and the impossibility of taking the 744.

necessary accounts. (o) See the observations of Turner,

(c) See Ee Johnson, 15 Ch. D. 548. L. J., in 4 De G. M. & G. 744.

K E
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Bk. IV. Chap. 3.

Sect. 3.

Effect of general
direction to

carry on trade.

It becomes therefore a matter of considerable importance,

not only to executors but to creditors, to ascertain what a

testator who directs his trade or business to be carried on has

authorised to be emjaloyed in carrying it on. This must, of

course, depend on the terms of his will ;
but it has been held

that a general direction to carry on a business in which the

testator was engaged at the time of his death, does not autho-

rise the employment, for the purposes of that business, of more

of his assets than are embarked therein when he dies(/i). It

has also been held, that a bequest by a person of money

upon trust to allow it to remain in the concern of which he is a

partner, does not necessarily empower the trustees to trade

with that money ;
for the context may show that all the testator

meant was that the sum in question should not be called in,

but be allowed to remain outstanding as a loan to the surviving

partners (i). It has also been held that a trust to sell a business

is not for this iiurpose equivalent to a trust to carry it on until

sale {k).

SECTION III.—CONSEQUENCES AS REGARDS THE SEPARATE CREDITORS,

LEGATEES, AND NEXT OF KIN OF THE DECEASED.

In considering the consequences of the death of a partner

as regards his separate creditors, and his legatees, or next of

kin, it will be convenient, first of all, to examine their rights

under ordinary circumstances, and then to advert to the com-

j)licated questions which arise when the assets of the deceased,

instead of being realised, are allowed by his executors to be

employed in the business carried on by the firm to which he

belonged, and when shares are specifically bequeathed.

Legatees, &c.,
of deceased

partner must
look to his

executor.

1. Rights of separate creditors and legatees generally.

Under ordinary circumstances, the separate creditors, lega-

tees, and next of kin of a deceased partner, must look for

{h) See McNeillie v. Acton, 4 De
G. M. & G. 744, where further

capital was required. See, also, Eg

Cameron, 26 Ch. D. 19.

(i) See Travis v. Milne, 9 Ha.

141.

Qc) Strickland v. Synions, 26 Ch.

D. 245, ante, p. 607.
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pa3'ment of what is due to tliem out of liis assets, to liis legal Bk. IV. Chap. 3.

personal representative, and to him alone (l). The executors ——
are, under ordinary circumstances, the only persons who have

a right to call upon the surviving partners for an account
;

and of this right they do not divest themselves by a sale and

assignment of the share of the deceased
;
for the effect of

such sale and assignment is only to make the executors trus-

tees for the purchaser (wi).

A leading case illustrating the doctrine that the executors

of a deceased jiartner are, under ordinary circumstances, the

only persons entitled to require an account from the surviving

partners, is Stainton v. The Carron Company {n). There a stainton v.

bill was filed by the residuary legatees of a person who had
Comp*^™"

been the agent of and a shareholder in a company, against

his executors and other persons interested in the will of the

deceased, and against the company. The bill charged that

the executors, as agents, managers and shareholders, had

interests conflicting with their duties as executors and trustees;

and the bill prayed (amongst other things) that the company

might transfer the testator's shares to his executors, and that

an account might be taken of what was due from the company
to his estate, and for paj^ment to the executors of the amount

to be found due. The company and one of the executors de-

murred, and their demurrers were allowed. In delivering

judgment the Master of the Kolls thus summed up the effect of

the cases on this subject :
—

" The persons interested in the estate of the testator, not being the legal

personal representatives, will not he allowed to sue persons possessed of

assets belonging to the testator, unless it is satisfactorily made out that there

exist assets which might be recovered, and which, but for such suit, would

probably be lost to the estate." And again : "To support such a bill as

this it is not sufllcient to prove, that it may be an unpleasant duty to the

executors and trustees to take the necessary steps for protecting the i^roj^erty

entrusted to them. It is not sufficient to show that it will be for their

interest not to take such steps ;
it is necessary to show, that they prefer their

(0 Alsager v. Eoicley, 6 Ves. 748 ; See Maclean v. Daioson, 5 Jur. N. S.

Saunde;s v. Dmce, 3 Drew. 140. 1091.

If there is no person who in this {m) Clcgg v. Fislvwick, 1 Mac. &

country represents the deceased, a G. 294.

representative will be appointed, (n) 18 Beav. 146.

B R 2
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Bk. IV. Chap. 3. interest to their duty, and that they intend to neglect the performance of
• the obligation incidental to the office imposed upon them by tlie testator,

and which they have undertaken to perform."

Wilful default. The executors, it may be observed, have, in ordinary cases,

a personal interest in getting in the assets of the deceased
;

for, if they wilfully neglect so to do, they will be made to

account for the assets, although they may not actually have

received them (o).

Taking partner- It must not, however, be supposed that in an action against

in action a^-ainst the executor of a deceased partner by a separate creditor, lega-
executor alone.

^^^^ ^j, ^^^^^ ^f |,jj^^ ^q account of the deceased partner's share

in the partnership can be ordered or taken ; for it is the com-

mon course in such an action to direct an inquiry as to what

is due to the estate of the deceased in respect of such

share (p). But in such an action no judgment can be given

against the surviving partners for payment of what is due on

the account ;
the executors must, if necessary, take proceed-

ings against them to obtain such payment (q).

It seems that, under an ordinary judgment for the adminis-

tration of the estate of a deceased partner, the partnership

accounts will not be gone into, unless the Court specially

directs some inquiry to be made with reference to the share of

the deceased (r). But it is difl&cult to see how any account of

his personal estate can be taken without such an inquiry ; and

it has been decided more than once, that if the surviving

partners seek to obtain payment of a balance from the estate

of the deceased on the partnership accounts, these accounts

must be taken, although no special direction as to them may
be contained in the judgment (s). The costs of an administra-

(o) See, as to charging the execu- v. Pointon, 12
Ecj^. 547, where the

tor of a partner with wilful default, only surviving partner was an exe-

Crrayhurn v. GlarTcson, 3 Ch. 605
; cutor and trustee.

Scidthorpe v. Tipper, 13 Eq. 232
; (q) Ord. xvi. r. 48, &c., and Ord.

TFard v. Ward, 2 H. L. C. 777, and xviii. do not apparently apply to such

Rowley v. Adams, ib. 726, and 7 a case,

Beav. 395; Kirkman v. Booth, 11 (r) See the next note.

Beav. 273.
(s) See Paynter v. Houston, 3 Mer.

(2)) As in MacDonald v. Richard- 297 ; PaJcer v. Alartin, 5 Sim. 380 ;

son, 1 Giff. 81. See, also, Pointon TFoolley v. Gordon, Taml. 11.
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tion action brought by a separate creditor are paid in priority
^^- ^^- ^^'^^p- ^•

. . -,. . \
Sect. 3.

to joint creditors [t).

Notwithstanding, liowever, the general rule that the separate Cases in wiiich
Trip Ipfitf^f^^

creditors, legatees, or next of kin of a deceased partner have &c., of a de-

no locus standi against the surviving partners, this rule is by hlTe^l ^t'^hr'^^

no means without its exceptions. Indeed there are cases to be to ^^ account

.
from the

met with, which apparently warrant the inference, that sur- surviving

viving partners may always be sued along with the executor or ^''^^ "^^^"

administrator of the deceased {u). But the authority of these

cases has recently been called in question, and the better

opinion now is that some special circumstances are necessary

to justify such a course (x). The special circumstances which

have been held sufficient are, collusion between the executors

and the surviving partners (y) ; refusal by the former to compel

the latter to come to an account (z) ; dealings which may have

precluded the executors from themselves obtaining any ac-

count (a) ;
the fact that the executoi's are themselves partners

and liable therefore to account as partners to themselves as

executors (h) : and generally, where the relation between the

executors and the surviving partners is such as to present a

substantial impediment to the prosecution, by the executors,

of the rights of the persons interested in the estate of the

deceased, against the surviving partners, there it has been said,

an action may be instituted by those persons against the

executors and the surviving partners (c).

If the surviving partners and the executors are different Accounts settled

(i) Re McEea, 32 Ch. D. 613. but see Yeatman v. Yeatman, 7 Ch.

(w) See Neivland v. Champion, 1 D. 210, where refusal was held not

Ves. S. 106, and 2 Coll. 46 ;
Boivsher to be a sufficient ground.

V. Wutldns, 1 R. & M, 277. (a) Law v. Law, 2 Coll, 41, and

(x) See Yeatman v. Yeatman, 7 on appeal, 11 Jur. 463
;
Braithivaite

Cli. D. 210 ;
Davies v. Davies, 2 v. Britaini 1 Keen, 206.

Keen, 534
;
Laio v. Law, 2 Coll. 41

; (h) Benincjfield v. Baxter, 12 App.
Travis v. Milne, 9 Ha. 141

; Stainton Ca. 167
; CroiJiier v. Kjuqman, 2 Y.

v. TJie Carron Co., 18 Beav. 146. & C. Ex. 338 ;
Travis v. Alilne, 9

(ij)
Doran v. Simpson, 4 Ves. Ha. 141 ;

and see as to continuing

651
; Gedge v. Traill, 1 R. & M. the deceased's assets in the business,

281, note
; Alsager v. Eoivley, 6 Ves. ^jos^, p. 614.

748. (c) Travis v. Milne, 9 Ha. 150.

(z) Burroughs v. Elton, 11 Ves. As to discovery by the surviving

29
; the prayer of the bill in this partners, see Leigh v. Birch, 32 Beav.

case may be usefully referred to, 399, and Ord. xxxi. r. 7.
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Bk. IV. Chap. 3,

Sect. 3.

between sur-

viving partners
and the execu-

tors of a de-

ceased partner.

Where executon

are personally
interested.

Wedderhurn v.

Wedderburn.

persons, and they have bond fide come to an account respect-

ing the partnership affairs, and have settled such account as a

final account, the account thus settled is binding, as between

the surviving partners and the persons interested in the estate

of the deceased partner, and cannot be impeached, save on the

ground of fraud (d).

i But arrangements made between executors and surviving

partners for the benefit of the executors individually are always

liable to suspicion ;
and if the executors are themselves the

surviving partners, or some of them, it becomes exceedingly

difficult to make any arrangement Avhich will be binding on the

persons interested in the estate of the deceased ;
for even if

any arrangement is assented to by such persons, it will be

liable to be successfully disputed, on any of those numerous

crrounds which are held to invalidate arrangements between
to

trustees and their cestuis que trustent, and by which trustees

do, or may, obtain a benefit at the expense of the trust estate.

A remarkable instance of this is afforded by the case of Wed-

derburn V. V/edderburn (e), where an account of a deceased

partner's estate was directed, at the suit of the persons bene-

ficially interested therein, although thirty years had elapsed

since his death, and several changes had taken place in the

firm, and releases had been given to the executors by their

cestids que trustent (/).

2. Rights of separate creditors and legatees ivhen the share of the

deceased is not got in.

Rights of Executors, unless authorised by their testator so to do,

when theti'ets ought not to leave his assets outstanding in the trade or

of the deceased ^^^isiness ill whicli he was engaged when he died. It has been
partner are • i , ,• ±1 • i. ai

' «
continued in laid dowu as a rule without exception, that to autnonse
the business.

g^ecutors to carry on a trade, or to permit it to be carried on

with the property of a testator held by them in trust, there

(fZ) Davies v. Davies, 2 Keen, 534;

Smith V. Everett, 27 Beav. 446. See

the Conveyancing Act, 1881, § 37.

(e) 2 Keen, 722, and 4 M. & Cr.

41, noticed ante, p. 533.

(/) See Beningfield v. Baxter, 12

App. Ca. 167, and the other cases as

to profits accruing since death, ante,

p. 528.
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ought to be the most distinct and positive authority and direc- ^^-
^J- *^']fP-

3.

tion given by the testator for that purpose (g). A bequest of

his share and interest in the partnership to one person for life,

and then to another, does not, without more, Avarrant the

trustees of his will in keeping such share and interest uncon-

verted into money ;
and it is therefore their duty to realise it,

and invest what they receive for the benefit of the legatees (h).

If a testator's capital is left in the business as a loan to the Option between

surviving partners, they are only liable to pay interest on it, peats'.

even although they do not pay it off when they ought (i) ; but

where an executor improperly employs the assets of the testator

in a business carried on by himself, he is chargeable, at the

option of the persons beneficially interested in the estate of the

deceased, either with the sum employed and interest thereon

at 51. per cent., or with the sum employed and the profits made

by its employment (Jc). And such persons are not deprived of

this option by the circumstance that it will be difiicult and ex-

pensive to ascertain what part of the profits has arisen from

the employment of the assets of the deceased; for whatever

difficulty may exist is attributable to the conduct of the executor

himself, and cannot therefore be effectually urged by him as a

reason why no account of profits should be taken (Q. The
cestiiis que trustent are moreover entitled to compound interest

if the duty of the executors is to call in their testator's capital,

and invest it and accumulate the income (m) ; but they are

not entitled to profits for part of the time and to interest for

(g) Kirhman v. Booth, 11 Beav. (I) See Docker v. Somes, 2 M. &
273. A power to executors named K. 655 ; Palmer v. Mitchell, ib. 672,
in a will to carry on a business does note

;
Heathcote v. Huhne, 1 J. & W.

not justify an administrator in so 122.

doing if all the executors renounce. (/) Docker v. Somes, 2 M. & K.

Lambert v. Eendle, 3 New R, 247. 655 ;
Townend v. Toivnend, 1 GilF.

(h) Re Chancellor, 26 Cli. D. 42
; 201 ; Flockton\.Bunnin(j,% Cli.323,

Kirhman v. Booth, 11 Beav. 273. note, ante, -p. 530.

See Skirving v. Williams, 24 ib. 275, {m) See Jones v. Foxcdl, 15 Beav,

and as to specific legacies of shares, 388 ;
Williams v. Powell, ib. 461.

ivfra, p. 619. Possibly, also, in some other cases.

(i) See Vyse v. Foster, L. R. 7 H. See the observations in Vyse v.

L. 318, and 8 Ch. 300, noticed ante, Foder, L. R. 7 H. L. 346.

p. 534, and see infra.
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Bk. IV. Chap. 3. the rest, unless there has been some intervening settlement
'

of account (w), or other special circumstance (o).

Pioiitsmade It foUows from the doctrine above stated, and from the

since deatli.

principles which were explained when treating ofjudgments for

an account {jd), that if one of two partners makes the other his

executor, and dies, the surviving partner must, under ordinary

circumstances, not only account to the estate of the deceased

for what may be due, in respect of the testator's share in the

partnership at his death (q), but also for the profits made by

him since his death, by the employment of his capital in the

business carried on by the late firm(r). Moreover it is im-

material whether such business has been continued by the sur-

viving partner alone, or by him and others in partnership with

him ;
for the obligation of the executor thus to account, is

founded on a breach of trust committed by him, for which he is

liable at all events to the extent to which he has benefited by it,

whether other persons are also liable or not
;
and being founded

on a breach of trust, an action in respect of it may be sustained

against the executor alone, though he may only be one of

several, by whom the profits have been made (s).

The cases illustrating the right of legatees to an account of

profits made since their testator's deatli where the executors

have continued his assets in the business in which he was a

partner have been already adverted to at considerable length (i).

The following classified list of them is inserted here for

reference.

1. Account of subsequent profits decreed.

A. Executors against surviving partners.

Yates V. Finn, 13 Ch. D. 839 {ante, p. b^l.)

Brown v. Dc Tastet, Jac. 284 (cmte, p. 527.)

Booth V. Parks, 1 Moll. 465, and Beatty, 444.

Featherstonhaugh v. Turner, 25 Beav. 382.

Smith v. Everett, 27 Beav. 446.

(n) Heathcote v. Hulme, 1 J. & W. (q) See the cases cited, infra, pp.

122. 616, 617.

(o) As in Townend v. Townend, 1 (r) Phillips v. Phillips, Fincli, 410.

Giff. 201, noticed ante, p. 528. (s) See ante, p. 523.

{2J) Ante, p. 516 et seq. {t) Ante, p. 521 et seq.
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B. Legatees against executors who were not partners, but ^k. IV. CLap. 3.

who contmued his assets m his business. ——
Heathcote v. Hulme, 1 J. & W. 122.

Docker v. Somes, 2 M. & K. 654.

Palmer v. Mitchell, 2 M, & K. 672, note.

C. Legatees agamst executors who were surviving partners

or who became partners.

Cook V. Gollimjridge, Jac. 607 {ante, p. 528).
Stocken v. Dawmi, 9 Beav. 239, and on ajipeal, 27 L. J. Ch. 282.

JVedderburn v. Wedderhurn, 2 Keen, 722, and 4 M. & Cr. 41 {ante,

p. 533).

Townend v. Townetid, 1 Giff. 201 {ante, p. 528).
Macdonald v. Richardson, 1 Giff. 81 {ante, p. 530).
Willett V. Blanford, 1 Ha. 253 {ante, p. 525). In this case accounts
of subsequent profits were directed without prejudice to any
question.

Flockton V. Biinninrj, 8 Ch. 323, note {ante, p. 530).

2. Account of suhscquent 2'>rq/its refused.

A. Executor against surviving partner.

Knox V. Gyc, L. R. 5 H. L. 656, the statute of limitations being a bar.

B. Legatee against executors, one of whom was a surviving

partner, and the other of whom had become a partner.

Simpson v. Chapman, 4 De G. M. & G. 154 {ante, p. 532).

Vyse V. Foster, L. R. 7 H. L. 318, and 8 Ch. 300 {ante, p. 534).

See, also, Wedderhurn v. Wedderhurn, 22 Beav. 84, and Willett v.

Blanford, 1 Ha. 253 {ante, pp. 533 and 525).

Upon the principle that every one concerned in a breach of Liability of

trust with notice of the trust is answerable for such breach, it ners for"assets

'

follows that if a partner dies, and his surviving partners allow improp?rfy /"on-'-

_

" ' tinued in the

his assets to remain in their business, with the knowledge that business.

to suffer them so to remain is a breach of trust on the part of

the executors, the surviving partners will be themselves re-

sponsible to the separate creditors, legatees, or next of kin of

the deceased, for any loss which may be thereby sustained {u),

{u) See Wilson v. Moore, 1 M. & Beav. 125, and compare Ex parte
K. 127 and 337

; Booth v. Booth, 1 Barnewall, 6 De G. M. & G. 801.
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Loans by exe-

cutors.

Bk. IV. Chap. 3. Aiicl further, inasmuch as it is, lyrimd facie, a breach of trust

'-—'-— for executors to allow the assets of the deceased to remain in

the business carried on by him at his death, surviving partners

who knowingly carry on the business with assets of the deceased

thus left in their hands will be answerable for such assets,

unless they can show that no breach of trust was in flict com-

mitted {x). Their liability to account for profits has already

been considered (?/).

Where, however, the surviving partners and the executors

are different persons, and the executors distinctly lend part of

their testator's assets to his surviving partners, the latter are

only liable to i^ay interest for it, at the rate agreed upon with

the executors. In such a case the legatees are not entitled to

a share of the profits made by means of the money lent,

although in lending it the executors may have been guilty of a

breach of trust, and the borrowers may have known that the

money belonged to the deceased {z). A fortiori, if the exe-

cutors are authorised to lend j)art of the assets of the deceased

to his surviving partners, they will not be accountable for the

profits they may make by the employment in their trade of

money lent to them by the executors in pursuance of their

authority (a) : nor, in such a case as is now supposed, will the

executors be responsible for the money if lost, if they took

such security for its repayment as, having regard to the will of

the testator, it was their duty to take {h).

It sometimes happens that the executor of a deceased partner

is taken into partnership by the surviving partners, and a ques-

tion then arises whether the profits received by the executor

as partner belong to him personall}', or to the estate which he

represents. This must depend on the circumstances under

which the executor became a partner. If he became a partner

Executor be-

coming a

partner.

{£) Travis v. Milne, 9 Ha. 141.

(?/)
Flocldon v. Bunnincj, ante,

p. 530.

(s) See Stroud v. Gunjer, 28 Beav.

130 ;
Flockton v. Bunning, 8 Ch.

323, note, and ante, p. 530 ;
44 & 45

Vict. c. 41, § 37.

(a) Parker v. Bloxham, 20 Beav.

295
; Vyse v. Foster, L. R. V H. L.

318, and 8 Cli. 300, ante, p. 534,

where the testator's capital was not

got in at the time appointed, and

one of the executors was a surviving

partner.

(h) Paddon v. Richardson, 7 De G.

M. & G. 563.
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in his representative character, or, as in Cook v. Collingridge (c),
^^-

^J-
Chap. 3.

under cii'cumstances entitling the legatees to treat him still as

their trustee, he must account for any profits which he may
have obtained as a partner. On the other hand, if, as in Simj)-

son V. Chapman (d), he became a partner not in his representa-

tive character, nor under such circumstances as those above

mentioned, the profits accruing to him as a partner will be his

own, and not form part of the assets for which he must account

as executor.

3. Specific bequests of shares.

A specific bequest by a partner of his share in the partnership l^^gacy of a

clearly does not entitle the legatee to become a partner himself partuership.

unless there is some agreement to that effect binding upon the

surviving partners. The right of the legatee is simply to be

paid the amount due to the testator at the time of his death in

respect of his share (e) ;
and also, under the circumstances and

subject to the qualifications already noticed (/), to receive a

proportion of the profits made since the testator's death. As
between the legatee, however, and the executor, the legatee is

entitled to have the share kept in the business, subject only to

the superior right of the executor to sell the testator's personal

estate for the paj-ment of debts (g).

A bequest of a partner's capital has been held to include

what was due to him in respect of advances (h).

It has been held that the legatee of a deceased partner's Legatee of

share in the goodwill of the partnership business could not sue ^°° "^

the surviving partners for a sale of the goodwill and pajanent
of his share, altliough the bequest had been assented to by
the executors (i) . This case was somewhat peculiar, as in

(c) Jac. 607, ante, ix 528. (h) Bevan v. A.-G., 4 GifF. 361. A
{d) 4 De G. M. & G. 154, ante, bequest of the use of capital eni-

p. 532. ployed in trade gives an absolute

(e) Farquhar v. Haddcn, 7 Ch. 1. interest in it, see Teiry v. Terry, 33

(/) Ante, p. 616. Beav. 232.

(g) See Fryer v. Ward, 31 Beav, (t) Robertson v. Qidddinrjton, 28

602, where the legatee had an Beav. 529.

option.
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uTilo«3 ftUlir)iK'li floclfirc.d after hi« flftatli t,hf;y were earned Mid **•
^,7- '"^V^p-^*

onf/}if, to Jiave been declared before (r). Tint profitn df^dared

f)eforc a temtator^H deatb («), or declared afterwards wben tbey
were earned and ouglit to have been declared before (t), jtrimA

farAe form j)art of his general estate, and do not pass to the

Hpecifie legatee of the share : and the same rule applies to

dividends declared before his death, but the actual payment of

which is postponed until afterwards (//.). Losses must not be

thrown on capital so as to benefit a tenant for life at the

expenne of the remainderman (x).

Tlie profits of an ordinary partnership are not within the Apportionment

Apportionment act, 1870, B3 ^ 34 Vict. c. B^ (y), although
" ^^" ''^'

dividends of companies are within it(i;),

(r) Jhfmw. V. C'oUmx, 12 Eq. 'tHf,. fifyrmU, 12 App, Ca. 385, reversing
TJut nee Ihhotnon v, Elam,, 1 »}, 188. 29 Ch. D. 635.

(«) See the next two notes, (x) See Upi/yn. v. Jkrmn, 26 Ch,

{t) Jirwr/f,^, V. C'oIMm, 12 Kq. 586. I>. 588
; (hw v. For»ter, ib. 672.

(m) />« (;«////r« V. Kent, 4 i>i, 283
; (y) lie CWs TrvMs, i) Ch. D. 159 ;

XocJk V. VewMes, 27 Beav. 598
; J"o««« v. O^J?, 8 Ch, 192, Bee before

i^rr^/ii V, T'mc/;^^^, 1 J, & H. 266. the Act, /W/)i?/m v. /;/aw,, 1 Fy{. 188 ;

Comj)are Clive v. Olive, Kay, 6W, Brrmne v. Oollim, 12 f^i. 586
; Jo^w-

which turned on the special word- gton v. Moore, 27 L. ,J. Ch. 45.3.

ing of the company's deed of settle- (2) lie G-riffi/.h, 12 Ch. D, 655,

mont. See aa to bonuse*), Bouch v.
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CHAPTER IV.

OF BANKRUPTCY.

Bk. IV. Chap. 4,

Bankruptcy
of partners
and partner-

ships.

Present bank-

ruptcy law.

PRELIMINARY OBSERVATIONS.

Partners may become Lankrupt, either individually or

collectively ;
and in some respects a division of the present

branch of the law into two parts, relating, the one to the bank-

ruptcy of an individual partner, and the other to the bank-

ruptcy of a firm, would be as convenient as it would be simple.

But the causes and consequences of the bankruptcy of an

individual partner, and the causes and consequences of the

bankruptcy of a firm of partners, are in so many respects the

same, that to consider them twice over would lead to useless

repetition. "With a view to avoid this, it is proposed in the

present chapter to treat of the bankruptcy of partners and

partnerships under heads applicable to both, and to point out

under each head those difi'erences between the two which are

of practical importance.

The present law of bankruptcy is based on the Bankruptcy

act, 1883 (46 & 47 Vict. c. 52), and the rules and orders of

Oct. 1886, promulgated under its authority. The act does not

extend to Scotland or Ireland except where expressly pro-

vided (rt).
All the older bankruptcy acts are repealed (6), and

a new system of law has been substituted for them, based on

the pre-existing law, and to a great extent preserving its prin-

ciples and the practice under it (c) ;
but at the same time

modifying it in many important respects, and rendering it

(a) 46 & 47 Vict. c. 52, § 2.

(h) Ibid. § 169.

(c) Bank. Rules, 1886, r. 353.
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necessary in all cases to examine the new enactments before ^- 1^- ^tap. 4.

relying on earlier decisions (d).

The statute does not apply to incorporated companies

(§ 123) ; but it does to unincorporated companies empowered
to sue and be sued by public officers (e).

Firms may proceed and be proceeded against in their mercan-

tile names ;
but this rule does not apply to adjudications of

bankruptcy (/).

The statute enacts :
—

§ 115. Any two or more persons, being partners, or any person carrying Proceedings in

on liusiness under a partnership name, may take proceedings or be pro-
Partnership _

ceeded against under this Act in the name of the firm, but in such case the

Court may, on application by aiiy person interested, order the names of the

persons who are partners in such firm or the name of such person to be

disclosed in such manner, and verified on oath, or otherwise as the Court

may direct (g).

And the Bankruptcy Eules 1886, contain the following further

provisions on this subject :
—

259. Where any notice, declaration, petition, or other document requiring Attestation

attestation is signed by a firm of creditors or debtors in the firm name, the of firm-

partner signing for the firm shall add also his own signature, e.g. "Brown & '^

Co. by James Green, a partner in the said firm."

260. Any notice or petition for which personal service is necessary shall Service on firm,

be deemed to be duly served on all the members of a firm if it is served,

at the principal place of business of the firm in England, on any one of the

partners, or upon any person having at the time of service the control or

management of the partnership business there.

261. Where a firm of debtors file a declaration of inability to pay their Debtors'

debts or bankruptcy petition the same shall contain the names in full of Ps*i'''°'^ "y

the individaial partners, and if such declaration or petition is signed in the

firm name the declaration or petition shall be accompanied by an affidavit

made by the partner who signs the declaration or petition, showing that

all tlie partners concur in the filing of the same.

262. A receiving order made against a firm shall operate as if it were a Receiving order

receiving order made against each of the persons who at the date of the ^g^i°^* ^r™-

order is a partner in that firm.

263. In cases of partnership the debtors shall submit a statement of Statement

their partnership aftairs, and each debtor shall submit a statement of his °^ affairs,

separate affairs.

264. No order of adjudication shall be made against a firm in the firm Adjudication

name, but it shall be made against the partners individually. against iiartnera.

{d) See Ex parte Griffith, 23 Ch. (/) See Bank. Eules, 1886, r. 264,

D. 69. infra.

(c) See Bank. Rules, 1886, r. 258. (y) This section docs not apply to
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Bk. IV. Chap. 4.

Power of ono

partner to act

for firm.

Disabilities.

Distinctions

between traders

and non-traders.

The power of one partner to act for the firm extends to

proceedings in bankruptcy (/?).

One partner only need sign a petition by the firm for adjudi-

cation of bankruptcy against a debtor to it (i). So, one

partner may prove a debt owing to the firm, and vote on

behalf of the firm at meetings of creditors (k) ; and, notwith-

standing the general rule prohibiting one partner from binding
the firm by deed, it has been decided that one partner may, by
a power of attorney executed by him alone, authorise a third

person to represent the firm in the above matters, and to prove
and vote on its behalf accordingly (/). One partner could

under the old law bind the firm by signing the certificate of its

bankrupt debtor (m).

On the other hand the Bankruptcy act, 1883, prohibits the

partner of a trustee from voting on questions relating to his

remuneration (§ 88) ; nor can the partner of the registrar,

official receiver or other officer, do for him what he is prohibited

by the act from doing himself (§ 116 (2) ) ;
nor can any one

vote for any remuneration to his partner any more than to

himself (sched. 1, r. 26) ;
nor can an affidavit be sworn before

the partner of a solicitor before whom it could not be sworn

(Bankruptcy Kules, 1886, r. 56 (2) ).

Under the present law all persons capable of contracting

debts, whether traders or non-traders, can be adjudicated bank-

rupt (n). The differences formerly existing between these two

classes of debtors are no longer important ; except that the

firms dissolved before the proceed-

ings are taken, see Ex farte Young,

19 Ch. D. 124.

Qi) 46 & 47 Vict. c. 52, § 148.

(i) Bank. Eiiles, 1886, r. 259, &c.,

and form 10, note. See Bric/dand

V. Neivsomc, 1 Camp. 474, S. C, sub

nomine Bucldand v. Neivsame, 1

Tamit. 477.

{k) Ex parte Mitchell, 14 Ves. 597.

(l) Ex parte Mitchell, 14 Ves. 597,

and Ex parte Hodgkinson, 19 Ves.

291-298.

(m) Ex parte Hall, 17 Ves. 62 ; Ex

parte Fife, 2 M. & A. 577.

(w) 46 & 47 Vict. c. 52, § 4. Per-

sons having privilege of Parliament

are not exempt, § 32. As to aliens,

see § 6 (1) (rf),
Ex piarte Crispin, 8

Ch. 374, and as to foreign members
of English firms, Ex parte Blain, 12

Ch. D. 522. As to married women,

§ 152, and 45 & 46 Vict. c. 75, § 1,

cl. 5
;
Ex parte Goulson, 20 Q. B.

D. 249; Be Grissell, 12 Ch. D.

484. As to infants, see Ex parte

Jones, 18 Ch. D. 109. As to lunatics,

§ 148
;
Bank. Rules, 1886, r. 271 ;

Be Lee, 23 Ch. D. 216
;
Be James,

12 Q. B. D. 332
; Ex parte Cohen, 10

Ch. D. 183, which, however, was on

the Act of 1869.
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doctrines of reputed ownership are confined to traders and ^^- 1^- Chap. 4.

, • , , Sect. 1.

persons m business (o).

In order that a debtor may be adjudicated bankrupt, he Petition for

must have committed an act of bankruptcy, and he himself or
'^^'^^''''''^ °''^^'^'

some creditor must petition for a receiving order against

him(^).

It is not the object of the present treatise to expound the

law of bankruptcy, except so far as it is a branch of the law

of partnership ; and having made the foregoing general obser-

vations, it is proposed to advert only to those matters which

relate more particularly to partners ; the reader being referred

to works on bankruptcy for further information on this

subject.

SECTION I.—ADJUDICATIONS OF BANKRUPTCY AGAINST PARTNERS.

1. As to acts ofhanhruptcy.

Nothing is an act of banki'uptcy which is not declared to be Acts of

so by statute {q). Moreover an act of bankruptcy is a personal
^^"^^"I'^'^y-

act or default, and is not to be imputed to any one on the

ground of agency (r). Consequently an act of bankruptcy
committed by one partner cannot be regarded as an act of

bankruptcy committed by the firm (s).

The acts or defaults which are acts of bankruptcy are stated

in the Bankruptcy Act, 1883, § 4, which is as follows :
—

§ 4.— (1.) A debtor commits an act of bankruptcy in each of the

following cases :
—

(a.) If in England or elsewhere he makes a conveyance or assignment
of his property to a trustee or trustees for the benefit of his

creditors generally :

(6.) If in England or elsewhere he makes a fraudulent conveyance,

gift, delivery, or transfer of his property, or of any part thereof :

(o) 46 & 47 Vict. c. 52, § 44 (3). forms 4 and 10 to rules of 1886.

As to persons who have ceased to {cj) See 15 Ves. 462, and 17 ib.

trade, see Dawe v. Vergara, 11 Q. B. 198.

D. 241, but note this was not a (?) Ex parte Blain, 12 Ch. D. 522,

decision on this enactment. and see infra.

{p) 46 & 47 Vict. c. 52, § 5, and (s) Ibid.
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I

however, it is only proposed to notice those which rohitc to l^k- IV. Ohap. 4.

Sect. 1.

fraiuuileut transfers of property.

A transfer of property is not an act of bankruptcy, unless it Fraudulent

is intended to pass the ownership in the thing transferred
; a

^""^'^y*'^"*^*^'^' ' °-

mere removal of property is not an act of bankruptcy (s).

Notwithstanding the omission fi'om clause (b) of § 4 of the

words " with intent to defeat or delay his creditors," the fraud

referred to is a fraud upon creditors, and not upon other

persons (a) ; and such fraud must be j)roved as a matter of fact.

But it seems to be settled that where a person without any
actual fraud conveys all his property to secure a past debt, he

commits an act of bankruptc}' (b). As the necessary consequence
of such a convej-auce is to defeat or delay creditors, it is said

tliat an intent to defeat or dela}-- them must be inferred
;
and

that such a conveyance must be fraudulent, or must at all events

be treated as if it were fraudulent. This reasoning is not

altogether satisfactory (c). It is, however, probably safe to say

that under the present law, as under the previous statutes, a

conveyance or assignment by a debtor of all, or substantially

all (<7), his property, either in satisfaction of (e), or as a security

for(/) a debt previously contracted, is an act of bankruptc}^,

unless made pursuant to an agreement entered into when the

debt was contracted (g) ; although the conveyance or assign-

ee) Isitt V. BeestoHf L. R. 4 Ex.

159.

(a) Re Wood, 7 Ch. 302 ; Ex 'parte

Cohen, ib. 20.

(6) Ibid.

(c) See Ex -parte Mercer, 17 Q. B.

D. 290, wbere Freeman v. Po-pc, 5

Ch. 538, is observed iipon.

{d) Re Wood, 7 Ch. 302 ; Ex

parte Hawlcer, ib. 214
;
Ex parte

Cohen, ib. 20 ;
Ex parte Foxley, 3

Ch. 515 ; Ex parte Bailey, 3 De G.

M. & G. 534; Ex parte Bland, 6

ib. 757
; Stanger v. WilJcins, 19

Beav. 626. Compare Smith v.

Timms, 1 H. & C. 849, where it

was held that a bo7id fid.e assignment

by a trader of all his property, with.

a small but not a colom-able excep-

tion, \vas not an act of bankruptcy.

See, also, Young v. Waud, 8 Ex.

221, where the assignment was up-

held, though, if enforced, it would

have stopped the assignor's trade.

(e) Siebert v. Spooner, 1 M. & W.
714.

(/) Ex iKirte Payne, 11 Cli. D.

539, where there was forbearance
;

Re Wood, 7 Ch. 302 ; Ex parte

Cohen, ib. 20 ; Ex parte Hawker,
ib. 214 ;

Lindon v. Sharp, 6 Man. &
Gr. 895

;
Oriental Banking Co. v.

Coleman, 3 Giff. 11
;

Turner v.

Hardcastle, 11 C. B. N. S. 683.

(g) Ex parte Izard, 9 Ch. 271. If

the agreement is not to take effect

s s 3
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Bk. IV. Chap. 4. ^eiit is made bond fide and under pressure from the credi-
Sect. 1.

, , .

tor (h) ;
and although the creditor does not know that he is

takmg all his debtor's property (t). A conveyance or assign-

ment of part only of a debtor's property is also an act of

bankruptcy if it is void under § 48 as amounting to a fraudu-

lent preference (k). That section is as follows :
—

Avoidance of

preferences in

certain cases.

§ 48.— (1.) Every conveyance or transfer of property, or charge thereon

made, every payment made, every obligation incurred, and every judicial

proceeding taken or suffered by any person unable to pay his debts as they
become due from his own money in favour of any creditor, or any person
in trust for any creditor, with a view of giving such creditor a preference
over the other creditors shall, if the person making, taking, paying, or

suffering the same is adjudged bankrupt on a bankruptcy petition presented
within three months after the date of making, taking, paying, or suffering

the same, be deemed fraudulent and void as against the trustee in the bank-

ruptcy (I).

(2.) This section shall not affect the rights of any person making title in

good faith and for valuable consideration through or under a creditor of the

bankrupt.

This section does not avoid as a fraudulent preference a

conveyance or transfer of property unless three things concur,

viz. :
— 1. The conveyance, &c., must be made by a person

unable to pay his debts as they become due
;
2nd. It must be

made with a view of giving a creditor a preference over others
;

3rdly. It must be made within three months of the bankruptcy

petition. As regards the second requisite, a conveyance, &c.,

made spontaneously by the debtor and without any demand or

pressure from the creditor, or even in willing compliance with

such a demand, is deemed to be made with a view of giving a

until the debtor gets into difficulties,

the agreement will not protect the

transaction, see Ex parte Fisher, 7

Ch. 636
;
Ex parte Burton, 13 Ch.

D. 102
;
Ex parte Kilner, ib. 245 ;

Ex parte Bolland, 8 ib. 230.

(h) Re Wood, 7 Ch. 302 ;
Jones v.

Harher, L. R. 6 Q. B. 77 ; TFood-

house V. Murray, L. R. 4 Q. B. 27 ;

Newton v. Chantler, 7 East, 138
;

Smith V. Cannan, 2 E. & B. 35 ;

Lealce v. Young, 5 ib. 955
; Stanger

V. TFilkins, 19 Beav. 626.

(i) Smith V. Cannan, 2 E. & B. 35.

(k) See § 4 (c), which settles the

point raised in Ex parte Halliday, 8

Ch. 283, and Ex parte Norton, 16

Eq. 397.

(l) N.B.—The section does not

enable other persons to invalidate

such transactions, Willmott v. Lon-

don Celluloid Co., 31 Ch. D. 425, and

34 ib. 147 ; Ex parte Cooper, 10 Ch,

510.
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preference (m), unless tlie evidence shows that it was made ^^- I^- ^tap. 4,

. Sect. 1.

With some other view (n). And even if there is pressure a

conveyance or payment to a class of creditors, or to a trustee

for them, is within the section (o).

On the other hand, a sale or mortgage by a debtor of all his Sales, &c., for

property for a present advance, made hondjide to enable him sideration.

to carry on his business, is not an act of bankruptcy (p) ;

although the purchaser may be a creditor and may only pay
the difference between the purchase-money and what is owing
to him (q). So the bond fide giving security for present or

future advances agreed to be made (r), or for any other advan-

tage, e.g., an agreement to give time (s), is not an act of bank-

ruptcy, although the security may comprise all the borrower's

property {i), and cover an antecedent debt («)• Still less does

{m) See on this section Ex parte

Griffith, 23 Ch. D. 69 ;
Ex parte Hill,

ib. 695
;
Ex parte Pearson, 8 Ch. 667 ;

Ex parte Topham, ib. 614
;
Ex

2')(trte

Bolland, 7 Ch. 24
;
Ex parte Tempest,

6 Ch. 70, affirming Ex parte Craven,

10 Eq. 648, as to the distinction

between acts which are voidable on

the ground of fraudulent preference,

and acts which are avoided by-

reason of the relation back of the

trustee's title. Marks v. Fcldman,
L. R. 5 Q. B. 275.

{n) See Ex parte Taylor, 18 Q. B.

D. 295, where the object was to

avoid a criminal prosecution. See,

also, Ex parte Mercer, 17 ib. 290.

(o) Ex parte Saffcry, 4 Ch, D, 555,

affirmed 3 App. Ca. 213, sub nom.

Tomkins v. Saffery.

(p) Ex parte Reed and Steel, 14 Eq.
586 ; Baxter v. Pritchard, 1 A. & E.

456
; Lee v. Hart, 11 Ex. 880, and

10 Ex. 555. In each of these cases

the seller contemplated bankruptcy,
but the purchaser acted bond fide.

See, as to mortgages. Re Colemere, 1

Ch. 128.

(q) Ex parte Norton, 16 Eq. 397

Bell V. Simpson, 2 H. & N. 410

Pennell v. Dawson, 18 C. B. 355

Pennell v. Reynolds, 11 ib. N. S. 709.

Compare Graham v. Chapman, 12

C. B. 85, where the advance was

itself included in the assignments.
This case, however, cannot now be

relied upon. See the above cases,

and Lomax v. Buxton, L. R. 6 C. P. 107.

(r) Ex parte Dann, 17 Ch. D. 26
;

Ex parte Wilkinson, 22 ib. 788.

(s) As in Philps v. Hornstedt, 1

Ex. D. 62, affirming S. C, L. R. 8

Ex. 26. Compare Ex parte Wood,
10 Ch. D. 313

;
Woodhouse v. Murray,

L. R. 4 Q. B. 27.

(i) Hutton V. Crutwell, 1 E. & B.

15
; Bittlestone v. Cooke, 6 E. & B.

296 ; Harris v. Rickett, 4 H. & N.

1. But see Ex parte Sparrow, 2 De
G. M. & G. 907. A bond fide mort-

gage of part of a trader's property
is clearly not an act of bankruptcy,
see Mather v. Eraser, 2 K. & J. 536.

(u) Ex parte Izard, 9 Ch. 271
;

Ex parte Hodgkin, 20 Eq. 746
; Allen

V. Bonnett, 5 Ch. 577 ; Pennell v.

Reynolds, 11 C. B. N. S. 709
;

Shrubsole v. Sussams, 16 ib. 452.

Compare Ex parte Fisher, 7 Ch.

636, where the present advance was

made to obtain security for a past

debt.
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Bk. IV. Chap. 4.

Sect. 1.

Protected

transactions.

Fraudulent

preference by
trustees.

Effect of lapse
of three months
after the con-

veyance.

a person commit an act of banki'uptcy by bond fide conveying
- or assigning part of his property in payment of, or as a security

for, a debt in respect of which he is being pressed {x) ; and

notwithstanding § 4, cl. 1 {a) it is apprehended that a bond

fide assignment of part of his property upon trust for sale and

payment of all his debts is not an act of bankruptcy {y) .

In connection with this subject it is important to observe the

clause at the end of § 48, protecting persons making title in good
faith and for valuable consideration through a creditor of the

bankrupt (z), and also § 49, which relates to dealings with the

bankrupt himself without notice of any act of bankruptcy.

This section will be referred to more at length hereafter

(infra, s. 2). This protecting clause applies to the unsohcited

payment of a debt if the creditor accepts payment bond fide

in the ordinary course of business, and in ignorance of any

available act of bankruptcy of his debtor (a) . A fortiori the

clause applies to a return under pressure of goods not paid

for (6).

Moreover, a debtor who is a trustee and who gives to his

cestui que trust, or sets apart for him that which in equity is

his, does not commit an act of bankruptcy ; and although the

gift or setting apart may have been made in immediate con-

templation of bankru^Dtcy, it cannot be deemed a fraudulent

preference (c).

In order that a conveyance or assignment may be an act

of bankruptcy, it must be made within three months before

(x) Ex parte Craven, 10 Eq, 648,

and under the name Ex parte

Tempest, 6 Ch. 70; Ex parte Bol-

land, 7 Ch. 24 ; Crosby v. Crouch,

11 East, 256; Young v. Waud, 8

Ex. 221
;
Hale v. Allnntt, 18 C. B.

505
;
Strachan v. Barton, 1 1 Ex. 647,

where the debt had not been pay-
able. See, too, Belcher v. Prittie,

10 Bing. 408
; Bannatyne v. Leader,

10 Sim. 350 ; Johnson v. Fesenmeyer,
25 Beav. 88, and 3 De G. »& J. 13.

(y) Bannatyne v. Leader, 10 Sim.

350
; Berney v. Davison, 1 Brod. &

B. 408 ; Berney v. Vyner, ib. 482.

But an attempt to prefer some

creditors to others is clearly void,

Ex parte Saffery, 4 Ch. D. 555, and

3 App. Ca. 213.

(,") Ante, p. 628.

(a) See under the old law, Butcher

V. Stead, L. R. 7 H. L. 839; Ex

parte Hodgkin, 20 Eq. 746.

(b) Ex parte Topham, 8 Ch. 614;

Ex parte Blacldmrn, 12 Eq. 358.

(c) See Ex parte Taylor, 18 Q. B. D.

295
;
Ex parte Kelly cL- Co., 11 Ch. D.

306 ; Edivards v. Glyn, 2 E. & E. 29;

Sinclair v. Wilson, 20 Beav. 324

Gardner v, Rowe, 2 Sim. & Stu. 346.
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the i^resentation of the petition (fZ). But although more I^^- I^- <^liap- 4-

than three months may have elapsed since an assignment was

made, it may be impeached for fraud under the statute of

13 Eliz. c. 5 (e) ;
or be invalidated by the relation back of the

title of the trustees (/).

The foregoing doctrines are of considerable importance to Conveyances,

partners ;
for even if an assignment is intended to be executed

^^^'^^

^ ^^

by all the partners, and it is in fact executed by one of them

only, still its execution by that one may be an act of bank-

ruptc}'^ on his part (g). Moreover, if all the partners execute

the deed, and one of them only becomes bankrupt, the deed is

avoided as to all of them (h). Again, if partners assign all

their property to a person who undertakes to pay their debts,

they thereby commit an act of bankruptcy (i). So, if partners

have resolved to stop payment, and they give cheques to par-

ticular creditors with a view to prefer them, that amounts to a

fraudulent preference and an act of bankruptcy on the part of

the firm (k) ; unless the payments are protected under § 49

already noticed.

• But a conveyance by one partner of all his separate property Conveyance

to a trustee, upon trust for sale and payment of the debts of jn trust for

the firm, is not an act of bankruptcy if made bond fide for the
g^m^*""^^

purpose of relieving the firm from its difficulties, and of

enabling it to carry on its business, and if it is not made for

the purpose of, and has not in fact the effect of, defrauding the

separate creditors of the assignor (Z). And it is apprehended

id) § 6 (c). (/) Under § 43 of the act. See

(e) See, astotliis,jE'a;^arie C/iop^in, infra, § 2,

26 Ch. D. 319 ;
Ex parte Games, 12 (r/) See Bowher v. Burdekin, 11 M.

Ch. D. 314
;
Allen v. Bonnett, 5 Ch. & W. 128.

677 ; Marks v. Feldman, L. R. 5 Q. (h) See Ex parte Addison, 3 Mon.

B. 275
;
Jones v. Harber, L. R. 6 Q. & A. 434.

B. 77 ; Hassel v. Simpson, 1 Bro. C. (i) Ex parte Zivikhenlart, 3 M. D.

C. 99, better reported in 1 Dougl. & D. 671. See, too, Turquand v.

89, note, under the name of Hassells Vanderplank, 10 M. & W. 180.

V. Simpson; Pulling v. Tucker, 4 B. {k) Ex parte Simpson, De Gex, 9
;

& A. 382
;
Ex parte Sparrow, 2 De Bevan v. N%mn, 9 Bing. 107.

G. M. & G. 907
;
Ex parte Taylor, 5 (0 Abbott v. Burbage, 2 Bing. N.

ib. 392 ; Osivald v. Thompson, 2 Ex. C. 444
;
and see Berney v. Davison,

215
;
Ex parte Thomas, De G. 612 ;

1 Brod. & B. 408, and Berney v.

Ex parte Jackson, ib. 609. Viner, ib. 482, and the next note.
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Conveyances
from one

partner to

another.

Bk. IV. Chap. 4. that a conveyance by a firm of all its joint estate would not be

^^—^ an act of bankruptcy if the separate creditors of the partners

were not prejudiced (m). But a mortgage of joint estate in

favour of separate creditors will be a fraud on the joint credi-

tors, and therefore an act of bankruptcy if the joint estate is

insolvent (w) ;
and a mortgage by a partner of his separate

estate in favour of joint creditors would, it is apprehended, be

equally invalid if it prejudiced his separate creditors.

An ordinary conveyance or assignment by one partner to

another is not (with reference to the i)resent subject) distin-

guishable from any other conveyance or assignment. But as

each partner has a lien on the partnership property for what is

due from the firm to him as a partner, it has been held that a

bond fide assignment by one partner of all his share and interest

in the partnership assets to his co-partner, upon trust, first, to

pay the partnership debts, secondly, to retain what is due to

himself from the firm, and thirdly, to divide the surplus

between the partners, does not constitute an act of bankruptcy

on the part of the assignor, although he may have had little

other property than that comprised in the assignment (o).

Such an assignment does not, in fact, do more than enable

the assignee to work out the lien which he had previously to,

and independently of, the assignment, and is not within the

words of § 4, cl. 1 {a).

In order to sustain a joint adjudication against two or more

persons, it is necessary that some act of bankruptcy shall have

been committed by each of them ( jj). But it is not requisite

that they should all have committed an act of bankruptcy of

the same kind. Thus, it will be sufficient if one has departed

the realm with mtent to defraud his creditors, and another has

kept his house to avoid them, and a third has lain in gaol for

debt, and so on {q). But if a joint act of bankruptcy is relied

Rules as to

joint adjudica-
tions.

{m) See as to tliig, § 4, cl. 1 (a),

and Ex parte Saffery, 4 Ch. D. 555.

(h) Ex parte Snowball, 7 Ch. 534.

(o) See Payne v. Hornhy, 25 Beav.

280, where the assignor was a sur-

viving partner, and the assignee the

executor of his deceased partner.

{p) Beasley v. Beasley, 1 Atk. 97 ;

Mills V. Bennett, 2 IL & S. 556;

Allen V. Hartley, 4 Doug. 20; Dut-

ton v. Morrison, 17 Ves. 193 ; Hogrj

V. Bridges, 8 Taunt. 200.

(q) Wateon on Part. 248.
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upon, all the partners niust be proved to have concurred E^- 1"^- ^^^v- 4.

. .^ .
,

" ^
Sect. 1.

in it (r).

An act of bankruptcy committed by one partner will not Act of bank-

amount to an act of bankruptcy on the part of his co-partners, mUted by'^one

unless it can be shown to have been, in point of fact, their P^^rtaer only.

act as well as his. The case of Mills v. Bennett (s) is a strong Mills v. Bennett.

instance of this ; there one of three bankers resided at the

bank, and alone conducted the business of the firm, his co-

partners residing at a distance. The resident and acting

partner absented himself from the bank, shut it up, and

stopped payment, and it was held that this was not sufficient

to support a joint adjudication against the three partners.

In order to support a joint adjudication against all the Time of commis-

^ J' n 1 J. 1 '2 11 I n 1 1 sion of the act of
members ot a lirm, each must have committed an act oi bank-

bankiuptcy.

ruptcy during the continuance of a joint debt (t).

A dormant partner maybe either included in an adjudication Dormant

against the firm (u), or be adjudged bankrupt on a petition

against him separately (a:). The same, it is apprehended, is

true of nominal partners (y).

2. The petitioning creditor's debt.

The petitioning creditor may be an ordinary individual, or Who may

a company empowered to sue and be sued by a public officer {z),
J^^*^*'°°-

or a corporation (a), e.g., a registered company (b).

An unincorporated company may petition against one of its

shareholders (c). So the trustee of a friendly society may

(r) See the cases iu the next note, whom was only liable to third per-

(s) 2 M. & S. 556, See, too, Ex sons, in consequence of his having
parte Blain, 12 Ch. D. 522

;
Ex parte held himself out as a partner.

Mavor, 19 Ves. 543
;
Ex parte Addi- (z) Bank. Eules, 1886, rule 258.

son, 3 De G. & S. 580. As to the old law, see Guthrie v.

(0 See Ex parte Bamford, 15 Ves. Fish, 3 B. & C. 178. As to the

449
; Ex parte Deivdney, ib. 495. mode of describing him, see Ex

(u) As in Ex parte Lodge and parte Torldngton, 9 Ch. 298.

Feudal, 1 Ves. J. 166. {a) 46 & 47 Vict. c. 52, § 168,

(cc) As in Ex parte Hamper, 17 " Person," Ex parte Collins, De Gex,
Ves. 403. 381 ;

Ex parte Sneyds, 1 Moll. 261.

{y) Ex parte Murton, I M. D. & (b) Ee Calthrop, 3 Ch. 252.

D, 252, is an example of an adjudi- (c) See Ex parte Hall, Mon. & Ch.

cation against a firm of two, one of 365.
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Amoimt of

erediiar's deiiL

Ivatore of di^tiL

BL
ly. Ch^ 4.

petition against a member, in respect of a debt owing by the

member to the societv (d).

If a single individtial petitions, the debt in respect of which

he petitions must be owing to him solely, and not to him and

othei^ jointly (t). "SVhen, howerer, a firm petitions, the peti-

tion need only be signed by one of the partners (/). If one

member of a firm is bankmpt his trustee should be a co-peti-

tioner with the solrent partners (cf).

The amoimt of the debt due to the petitioning creditor or

creditors must be 501. at least (h) ; and if the debt is secured,

the security must be giren up, or its value must be estimated

and deducted, and the petitioner must give it up, if required,

at its estimated value (t ). A debt, however, of 501. bought up

for less than that sum is sufficient in amount (k).

By the Bankruptcy Act, 1883, § 6, cl. 1 (6), the petitioning

creditor's debt must be a liquidated sum payable either imme-

diately or at some certain future time.

A debt proved under a former bankruptcy will support a

second adjudication, the object of which is to impeach trans-

actions not impeachable under the first (0.

Even where a person is a creditor to a sufficient amount,

where his debt has accrued at the proper time, and where

the debtor has committed an act of bankruptcy, there may be

circumstances which preclude the creditor from obtaining

adjudication against his debtor. For example, the creditor

mav be an alien enemv. as where, though a British sub-

ject, he is residing and trading in an enemy's country with-

out license (m) ; or, the creditor may rely on an act of bank-

mptcy, to which he has himself been privy, as where the

debtor has assigned aU his property in trust for his creditors,

and the petitioner is a creditor who is bound by such as-

a credifaK froB

(<?) Hope V. Mock, 10 Ex. 829.

(e) BwMiaid v. Xeicsamf, 1 Taunt

477.

(/) 46 & 47 Yict c 52, § 115, and

form 10 in .Scted. to the Bank.

Bnles, 1SS6, and as to tte affidavit

in Bupport, see rales 149 to 151,

and form 12.

(^) Ex parte Ovc^, 13 Q. B. D.

113.

Qi) 46 & 47 Tict c. 52, 5 6 (1, a\

(0 lb. § 6 (2).

(i) Doe T. Ingelby, 14 M. k W. 91.

(0 Ezpart*. Widand, 5 Cn. 486.

(m) M'ConneU T. i?ec^«r, 3 Boe. &
P. 113.
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signment (n) ;
in such cases as these, an adjudication at his ^k.

^J^^^'l^P-

^'

instance cannot be supported.

A partner who is a creditor of his co-partner, may petition Petition by one

for, and obtain a receiving order against his co-partner(o). another.
°

Tbis is clear, from many cases, of which Ex x>arte Notley {p) Kx parte

... T IT Notley.

may be taken as a type. There the petitionmg creditor had

lent the bankrupt a sum of money upon the terms of re-

ceiving interest at 51. per cent., and a share in the net profits

of the bankrupt's business, so long as the principal remained

unpaid ; repayment of the principal and interest was secured

by a bond and a judgment. The principal so lent, together

with some arrears of interest thereon, constituted the peti-

tioning creditor's debt, and it was held sufficient
;
for although

the borrower and the lender were liable to strangers as if

they were partners, the debt in question had nothing to do

with the partnership) accounts, and might have been recovered

by action at law. Again, in Ex parte Richardson (q), twoExpai-te

brothers, Henry and William, had been partners, and had

dissolved partnership. On the dissolution, the accounts were

taken, and the firm was found debtor to William in lOOOZ. and

upwards. Henry continued the business, without pajdng off

what was due to his brother, and borrowed from him from

time to time other monies, which were placed to William^s

credit in his account with the late firm. William petitioned

for an adjudication against Henry, and was held to have a

sufiicient debt (r).

But, in order that a debt may be sufficient to support a

petition for a receiving order, the debt must be one to which

there is no equitable defence. This was so under the previous

statutes, as is shown by Ex parte Gray (s), where the petitioner Ex parte Gray,

was not the creditor partner himself, but his trustee. Hodges

{n) Ex parte Payne, De Gex, 534. ficient deLt irrespectively of the

(o) See, in addition to the cases balance found due to William on

noticed in the test, Windham v. the dissolution, but the brothers

Patenon, 2 Eose, 466
;
Ex farte treated the loans made subsequently

Nokes, and Ex parte Maherley, 1 as if made to the late firm.

Mont, on Part., note N., p. 62. (s) 2 Mon. & A. 233. See, also,

0?) 1 Mon. & Ayr. 46. Ex parte Page, 1 Gl. & Jam. 100 ;

(2) 3 D. & Ch. 244. Hope v. MeeJc, 10 Ex. 842.

(r) In this case there was a siif-
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i;k. IV. Chap. 4. and Gray were partners. Hodges had brought in lOOOL as his

^^-^-^ share of the partnership capital, and had lent Gray lOOOL,

which he brought in as his share. Gray had covenanted with

Hodges to repay him this sum with interest
; and, as a further

security. Gray had executed a mortgage to a trustee for Hodges,

and had covenanted with the trustee to pay him the same sum,

with interest. Hodges had filed a bill for a dissolution of

partnership, and for an account. His trustee then petitioned

for, and obtained an adjudication of bankruptcy against Gray ;

but the adjudication was annulled, on the gi'ound that Hodges,

having filed a bill for an account, would not have been allowed

to sue for the lOOOL at law, and that his trustee was in no

better position than himself.

In connection with this subject, it may be observed that

under the older statutes, although one partner might have

obtained an adjudication of bankruptcy against his co-partner,

still, if it appeared that the real object of the petitioner was to

dissolve the partnership, and that an adjudication of bankruptcy

was not required for any other purpose, the adjudication would

be annulled (f). So it would if it had been obtained on the

petition of a creditor acting at the instigation of one of the

partners; and whether the adjudication was against the whole

firm, or one only of its members, was immaterial {n). It is

apprehended that under the Bankruptcy Act, 1883, the Court

will also dismiss a petition or annul a receiving order on

similar grounds {x).

Improper
petitions by
one partner

against his

co-partner.

(f) Ex farte Christie, Mont. & Bl.

314 ; Exfarte Browne, 1 Kose, 151
;

Ex parte Johnson, 2 M. D. & D. 678 ;

Ex parte Phipps, 3 ib. 505. But see

Ex parte Upfill, I Ch. 4^9.

(tt) See, in addition to tlie cases

just cited, Ex parte Hall, 3 Deac.

405 ;
Ex 'parte Bourne, 2 Gl. & J.

137 ;
Ex parte Harcourt, 2 Eose,

214, 215
;
Ex parte GalUmore, ib.

434. In Ex parte Nash, 12 Jur.

494, Ex parte Parkes, 3 Deac. 31,

and Ex parte Wilhran, alias IVil-

heam, 5 Madd. 1, and Buck, 459,

the Court refused to supersede tlie

commission, not being satisfied that

it had been obtained with, an im-

proper object. See, also, Ex parte

Upfill, 1 Ch. 439.

{x) See Ex parte Griffin, 12 Ch. D.

480
;
Ex parte Harper, 20 ib. 685.

As to annulling on equitable grounds,

see Ex paHe Claxton, 7 Ch. 532
;
and

as to injunctions to restrain proceed-

ings in bankruptcy, see Attwood v.

Banks, 2 Beav. 192
; Perry v. Walker,

1 Y. & C. C. 672 ; Pirn v. Wilson, 2

Ph. 653.
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3. Ofjoint and separate adjudications.

A debt owing by one partner only will not support a joint Bk. IV. Chap. 4,

adjudication against him and his co-partners {y) ; but, a debt
^^'^^' ^'

owing by all the partners of a firm is sufficient to support ''^°!?*
"^^^^

,

, , ,
will support

an adjudication against any one or more of them {z) ;
and a separate

probably, a debt owing by several persons jointly will support

an adjudication against any one or more of them, although

they may not be all the members of a firm, or indeed partners

at all(rt).

Whei'e a receiving order is made against a firm, the joint and

separate creditors are collectively convened to the first meeting
of creditors (&). The trustee appointed by the joint creditors

is the trustee of the separate estates (c). If two or more

members of a firm constitute a separate and independent firm,

the creditors of such firm are deemed to be a separate set of

creditors, and are on the same footing as the separate creditors

of any individual member of the firm (cZ).

Partners who are dormant or who are nominal merely, may Partners who

be adjudicated bankrupt {e). But there seems to be a difficulty dicated bank-

in supporting a joint adjudication against several partners, one ^"^'*'

of whom is dormant and is only entitled to a share of the

profits ;
for in such a case there is no joint property to

administer (/). Where all the partners save one are dead, the

survivor can be made bankrupt ; and although all the joint

property may in one sense be vested in him by survivorship, a

petition filed against him alone before his co-partners died, will

not be superseded in favour of a petition filed against him alone

since their death {g) .

(y) See Ex parte Clarke, 1 D. & C. (c) lb. r. 268.

544. [d) lb. r, 269.

(z) 46 & 47 Vict. c. 52, § 110. (e) See Ex parte Matthaos, 3 V.

See, as to members of companies & B. 125 ;
Ex parte Hamper, 17

empowered to sue and be sued by Ves. 403. Dormant partners may
public officers, Davison v. Farmer, be omitted, see Ex parte Benfield, 5

6 Ex. 242, overruling Ex parte Ves. 424.

Wood, 1 M. D. & D. 92. (/) See Ex parte Hamper, 17 Ves.

(a) See Ex parte Chambers, 2 M. 403.

& A. 440. (g) Ex parte Smith, 5 Ves. 295.

(b) Bank. Eules, 1886, r. 265.
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Bk. IV. Chap. 4,

Sect. 1.

Effect of death

of a pavtuer.

Cases of two
firms with com-

mon partners.

Concurrent

adjudications.

Where a debtor by or against whom a banlcruptcy i)etition

has been presented dies, the proceedings are continued as if

he were alive, unless the Court otherwise orders (h) ;
and if, after

the filing of a petition against several persons, one of them

dies, an adjudication may be made against the survivors
;
or if

an adjudication has already been made against them and the

deceased, it will be amended (i).

Where there are two distinct firms, a major and a minor

firm, a creditor of the latter only may obtain a joint adjudica-

tion against all the persons who compose it ; although their

co-partners in the major firm cannot be included in the same

adjudication (j). If, however, the major firm is adjudicated

bankrupt, this involves the bankruptcy of the minor firm
; and

its creditors can, therefore, obtain payment of their debts under

the adjudication against the major firm, although they could

not have procured such adjudication (A).

Formerly it was the practice for the creditor of a firm of

several partners to take out separate commissions against each

partner, as well as a joint commission against the whole firm;

the object being to distribute the assets of the firm under the

joint commission, and the separate assets of each partner

under the separate commission issued against liim(Z). The

modern practice, however, is difi'erent ; for now, under a joint

adjudication against a firm, not only are the assets of the firm

distributed amongst its joint creditors, but the separate assets

of each partner are also distributed amongst his own separate

creditors {m). Under a joint adjudication, therefore, every-

thing can be done as fully and effectually as under separate

adjudications against all the members ; and more can be done

(h) 46 & 47 Vict. c. 52, § 108.

This does not apply to debtors who

die before they are served, Ex }mrte

Hill and Hymans, 19 Q. B. D. 538.

(i) See Exparte Hall, De Gex, 332.

(j )
Ex 2^arte Chamhers, 2 Mont. &

A. 440, and Bernasconi v. Fair-

hrother, ib. 441 ;
see ib. 472.

{Jc)
Ex parte JVorthingtoii, 3 Madd.

26. See Bank. Rules, 1886, r. 269.

(/) See Cooke's Bank. Law, 13 and

14, 8th ed. Qu., how this could be

done consistently with the doctrine

that a person once made bankrupt

cannot, until he has obtained his

certificate, be made bankrupt again ?

See, on tliis subject, 1 Mont. Part.

notes K. & 2 B. pp. 44 and 100, of

the appendix.

(m) The bankruptcy of a firm is

in fact the bankruptcy of the in-

dividuals composing it
;
see Graliam

v. Mulcaster, 4 Bing. 115
; Stone-

hoxise V. De Silva,3 Camp. 399.
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than under separate adjudications against some only of them. l^k. IV. Chap. 4.

For these, amongst other reasons, a joint creditor sekiom

or never now thinks of petitioning for separate adjudications

against all the partners. If he is desirous of making them

aU banki'ux)t, he petitions for a joint adjudication against the

firm (n) .

It used to be considered that a person who had been Several adjudi-

once made banki'upt was incapable of being made bankrupt game person.

again unless he had obtained a certificate
;
and that a second

adjudication against him was utterly void (o). But the correct-

ness of this view has been since denied
;
and it has been de-

cided that the trustees under a second adjudication against an

uncertificated bankrupt are entitled to recover property acquired

by him since the first adjudication ( jj). It is, however, obvious

that inasmuch as all the property of a bankrupt, until he has

obtained his order of discharge, may be acquii*ed by his trustee

for the benefit of his creditors, a second adjudication against

him is generally of little, if any, use if the trustee in the first

bankruptcy interferes (q). But this observation does not apply joint adjudi-

to the case of a partner ; for in general it is much more ex-
separate on^e*

peditious, cheap, and otherwise advantageous to wind up the

afi'au's of partners under a joint adjudication against the firm,

than under one or more separate adjudications against the

members thereof individually. Consequently joint are regarded

(?i) In Ex parte Gardner, 1 V. & parte Welsh, Mont. 280, where all

B. 77, a creditor of a fii-ni obtained the cases on the subject will be

separate adjudications against all found collected. See, too, 1 Mont,

the partners, but Lord Eldon evi- Part, note K. p. 44, and 2 B.
j).

100.

dently disapproved of that course. If there are two commissions, and

"QvLt S&& Ex parte Duncan,! Mon. D. the first has never been acted on.

& D. 149, and Ex parte Burdikin, the second is valid
; see TVarr.er v.

2 ib. 187. Barber, 8 Taunt. 176.

(o) Ex parte Crew, 16 Ves. 237
; (p) Ex parte IFatson, 12 Ch. D.

Nelson v. CTierrell, 7 Bing. 663 ;
380 ; Morgan v. Knight, 15 C. B.

Phillips V. Hopioood, 1 B. & Ad. N. S. 669. See, also, Ex parte

619
; Martin v. O'Hara, Cowp. 823 ; Deiohurst, 7 Ch. 185,

Ex parte Proudfoot, 1 Atk. 251 ;
Ex (q) As to the relative rights of

parte Bromi, and Ex parte Munton, the first and second sets of trustees,

1 V. & B. 60; Till v. Wilson, 7 see Ex parte Ford, I Ch. D. 521
; Ex

B. & C. 690
;
Foivler v. Coster, 10 parte Caughey, 4 Ch. D. 533

;
Ex

ib. 427 ; and see Ex parte Chambers, parte Watson, 12 ib. 380.

3 M. & A. 294, and a note to Ex
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Bk. IV. Chap. 4. with more favour than separate adjudications ;
and if a separate

Spot 1

; adjudication lias been obtained against a partner, and a joint

adjudication. adjudication is afterwards obtained against the firm to which

he belongs, the Courts will give effect to the latter adjudica-

tion, and annul the former, unless injustice will result from

so doing. This course was first adopted by Lord Thurlow in

Ex jparte Hardcastle (r), and the advantages of a more exten-

sive adjudication over a less extensive one were so great, that

it became quite a matter of course to annul separate adjudica-

tions against individual partners where a valid joint adjudication

against the firm had been also obtained (s). But if the joint

adjudication was invalid, e.g., owing to the insufficiency of the

petitioning creditor's debt, or of the evidence showing acts of

bankruptcy by all the persons included in it, or if there was no

joint estate worth mentioning, a prior separate adjudication

would not be annulled (t). Moreover, although as a rule, a se-

parate adjudication would be annulled in order that a subsequent

joint adjudication might be proceeded with, this was only

because, as a rule, it was most to the advantage of creditors

that this course should be taken. The Courts would, in their

discretion, support wdiichever of several adjudications allowed

most complete justice to be done, and annul all the others (u) ;

and instances are not wanting in which joint adjudications

have been annulled, and separate adjudications allowed to

Re O'Reardon. proceed (x). In Be O'Reardon one of two partners was ad-

judicated bankrupt in England and the other was adjudicated

bankrupt in Ireland
;
both were then jointly adjudicated bank-

(r) 1 Cox, 397. solidating the proceedings under

(s) Ex fcirte Pcmherton, 1 M. D. & petitions for joint and .separate ad-

D. 190. The cases in which joint judications respectively, see ii";? jjarfe

commissions have been uphekl, and Mackenzie, 20 Ecp 758.

separate ones superseded, are very (t) Ex parte Roberts, 1 Madd. 72 ;

numerous. The following are those Ee Beale, 2 Dru. & War. 566
;
Ex

most usually referred to :
—Ex parte parte Eennick, 12 Jur. 996.

Broivn, 1 V. & B. GO ;
Ex parte (m) Ex parte Crerv, 16 Ves. 237 ;

Rawson, 1 V. & B. 160
;

S. C, Ex Ex parte Bawson, 1 V. & B. 163 ;

parte Masson, 1 Rose, 159
;
Ex parte Ex parte Cridland, 2 Eose, 164.

Smith, 1 Gl. & J. 256
;
Ex parte (x) Ex parte Rowlandson, 1 Rose,

Patchelor, 2 Rose, 26 ;
Ex parte 89 ; and see Ex parte Cutten, Buck,

Burdikin, 2 M. D. & D. 187 ;
Ex 68 ;

Ex parte Hamper, 17 Ves. 403.

parte Dighy, 1 Deac. 347. As to con- See, too, the last note but one.
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rupt in Ireland : most of the joint creditors, and a consider- ^^- IV. Chap. 4.

Sect, 1,

able part of the joint estate were in England. The Court in

England declined to order the joint assets to be remitted to

Ireland for distribution there (y).

Again, where two firms having a common partner were both Bankrupt firms

adjudged bankrupt, in which case the common partner was
pa^neX"^*^"

adjudged bankrupt twice over, the latest of the adjudications

was superseded as to him (z). It was at one time doubted

whether this could be done (a) ; but that doubt was long ago

removed, and there is a case in which an unwilling purchaser
was compelled to take an estate, the title to which depended on

this very point (art).

Where a separate adjudication had been made, and a joint Supporting one

adjudication was afterwards petitioned for, but there was no proceedings in

sufficient evidence to support it without having recourse to
''^'^°^'^^'"'

what had been proved in the matter of the separate adjudica-

tion, use was made of what had been so j)roved, and the

evidence given in support of the separate adjudication was

ordered to be produced in order that a joint adjudication

might be made (6). When a separate adjudication against one

partner was annulled in favour of a joint adjudication against

him and his co-partners, it was usually expressly declared in

the annulling order (c) that all sales mider the first bankruptcy
should be confirmed and carried into execution by the as-

signees under the second ; that the proofs of debts under the

first should be considered as if they had been made under the

second (d) ;
that all creditors should be admitted to prove under

the second bankruptcy ;
that distinct accounts of the jomt and

separate estates should be kept; that the assignees in the

first bankruptcy should account to those in the second for

assets possessed under the first, and should allow actions to

(y) Re O^Eeardon, 9 Ch. 74. J. 135. Ex parte BurdeJcin, 1 Deac.

(a) JEx parte Colemari', Mon. & 57, is, however, opposed to these.

Mc^Ilt. 15
; Ex parte Bygrave, 2 Gl. (c) See the precedents in Ex parte

& Jam. 391. Mason or Bawson, 1 Rose, 428
; Re

(a) Ex parte Burlton, 2 Gl. & ColbecJc, Buck, 54
;
Ex parte Dighj,

Jam. 344. 1 Deac. 347 ;
Ex parte Ravenscroft,

{aa) Burlton v. Wall, Tam. 113. 4 ib. 172.

(6) Ex parte Sharp, 2 Mon. D. & {d) See Ex parte Bateson, 1 M. D,

D. 350 ; Ex parte Harrison, 2 Gl. & & D. 500.

T T
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Bk. IV. Chap. 4.

Sect.l.

Costs of

aunuUing.

Annulling after

certificate.

Staying proceed-

ings instead of

annulling.

Legality of

annulling ona

adjudication to

give effect to

another.

Modem practice.

be brought in their names by the assignees under the second

bankruptcy.

The costs of annulling a separate, in order to give effect to a

joint, adjudication, were usually borne by the joint estate (e).

The fact that the bankrupt had obtained his order of dis-

charge under an adjudication did not prevent such adjudi-

cation from being annulled (/).

Where, in consequence of what had been done under an

adjudication, it was inexpedient to annul it, the practice was not

to annul, but to impound it, and to stay all further proceedings

under it (^f).

The power to annul a prior adjudication, and to give effect

to a subsequent one, was not so clearly established at law as it

was in bankruptcy and in equity (li). Hence, an injunction

to restrain the production at law of evidence to show the

existence of the annulled bankruptcy, would, if necessary, be

granted (i). However, in one case where an action was brought

by assignees, and a verdict was obtained by them, but a peti-

tion for superseding their commission was pending, the Court

of King's Bench, on the application of the defendant, stayed

execution, and ordered that the amount recovered should be

paid into Court {k).

It has been considered desirable thus to refer to the former

practice, because, although the Bankruptcy act, 1883, does

not contain any express provision for annulling or superseding

(e) Ex parte Duncan, 1 M. D. &
D. 149 ;

Ex parte Burdikin, ib. 156 ;

Ex parte Sharp, 2 ib. 531 ;
Ex parte

Peat, ib. 788. See, too, Ex parte

Morns, 10 Jur. 1018, where an in-

valid adjudication against three per-

sons was annulled to give effect to a

subsequent adjudication against two

of them.

(/) Ex parte Cutten, Buck, 68
;

Ex parte Roivlandson, 1 Rose, 89
;

Ex parte Gillam, 2 Cox, 193 ; Ex

parte Poole, ib. 227.

{y) See Ex parte Tohin, 1 V. & B.

308 ;
Ex parte Eowlandson, 1 Rose^

416
;
Re Colheclc, Buck, 54

;
Ex parte

Bighy, 1 Deac. 347 ;
Ex parte Ravens-

croft, 4 Deac. 172 ;
Ex parte Lister^

3 ib. 516.

Qi) Butt V. Bille, 4 Price, 241 ;

and 2 Rose, 171 note, and see Lord

Eldon's observations in Ex parte

Lees, 16 Ves. 472, and In Ex parte

Cridland, 2 Rose, 167 ; and see 1

Mont. Part. 51 and 52, notes.

{i) Ex parte Thompson, 1 Rose,

285. The fact that an adjudication
has been annulled, can now, it is

apprehended, be set up as a defence

without difficulty.

(A:) Hodgkinson v. Travers, 1 B. &
C. 257.
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a separate in favour of a joint adjudication, circumstances may Bk. IV. ciiap. 4.

arise which render such a proceeding desirable ;
and as the old —

practice is preserved, the previously established rules on this

subject will probably not be disregarded (1).

Under the Bankruptcy act, 1883, an adjudication may be Grounds for

annulled if the Court is of opinion that the debtor ought not
adjudication.

to have been adjudged bankrupt, or if his debts have been paid

in full (m) ;
but no other gound for annulling an adjudication

is expressly mentioned. But the general power to stay and con-

sohdate proceedings is probably sufficient for most if not all

practical purposes (n) .

The consequences of annulling an adjudication are stated in

§ 35 (2) to be as follows :
—

§ 35.—(2.) Where an adjudication is annulled under this section all sales Consequences of

and dispositions of property and payments duly made, and all acts tliereto- annulling of

fore done, by the official receiver, trustee, or other person acting under "'' '

their authority, or by the Com't, shall be valid, but the property of the

debtor who was adjudged bankrupt shall vest in such person as the Court

may appoint, or in default of any such appointment revert to the debtor for

all his estate or interest therein on such terms and subject to such conditions,

if any, as the Court may declare by order (o).

By the Bankruptcy act, 1883, § 106, it is enacted that

Where two or more bankruptcy petitions are presented against the same Consolidation

debtor or against joint debtors, the Court may consolidate the proceedings,
of proceedings.

or any of them, on su.ch terms as the Court thinks fit.

It is therefore to be inferred that, under the present as

under the old law, if separate adjudications are obtained

{I) See Bank. Eules, 1886, r. 353
;

an adjudication depended upon the

Ex parte Claxton, 7 Ch. 532, and cause for which it was annulled.

infra, p. 666. If annulled upon the ground that

(m) 46 & 47 Vict. c. 52, § 35. it ought never to have been made,

(n) See §§ 106, 109; and as to then, speaking generally, everything

annulling an adjudication obtained done under it was invalid
;
but if

maid fide to dissolve a partnership, annulled upon some other ground,
see ante, p. 636. then the annulment had no retro-

(o) See, on the corresponding sec- spective effect. See Smallcombe v.

tionof theActof 1869,rFesiv.£a/ce7-, Olivier, 13 M, & W. 77; and Buck,
1 Ex. D. 44

; Bailey v. Johnson, L. R. 260, in the note. Compare Ex imrte

7 Ex. 263, and 6 ib. 269. Under Mi7ne?-, 19 Ves.204; GotiW v./SVwi/er,

the old law the effect of annulling 6 Bing. 738.

T T 2



644 BANKRUPTCY.

Bk, IV. Cheap. 4. against all the members of a firm, the separate adjudications
'—^ may be consolidated and prosecuted as if there were a joint

adjudication ( jj) ; and if there is also a joint adjudication, an

order may be obtained consolidating them all, and staying

further proceedings under the separate adjudications (q). So,

if two firms are separately adjudged bankrupt, the two adjudi-

cations will be consolidated and prosecuted as one, if so to do

will be for the benefit of the creditors of both fu-ms (r).

By the Bankruptcy act, 1883, it is also enacted by § 112

that

Property of

partnei's to

be vested in

same trustee.

§ 112. Where a receiving order has been made on. a bankruptcy petition

against or by one member of a partnership, any other bankruptcy petition

against or by a member of the same partnership shall be filed in or trans-

ferred to the Coui't in which the first-mentioned petition is in course of

prosecution, and, unless the Court otherwise directs, the same trustee or

receiver shall be appointed as may have been appointed in respect of the

property of the first-mentioned member of the partnership, and the Court

may give such directions for consolidating the proceedings under the peti-

tions as it thinks just.

Under this section it would probably be held, as it was

under the older law, that if there is a separate adjudication

against one partner, and a joint adjudication against his co-

partners, either with him or without him, the joint adjudica-

tion will be ordered to be prosecuted with the separate

adjudication (s).

4. Choice of trustee.

Separate creditors cannot vote in the choice of a trustee

tinder a joint adjudication (0 ;
but joint creditors are entitled

(2)) Be Gou'cir, 1 M. D. & D. 1.

{q) Ex parte Lister, Mon. & Ch.

260 ; Ex farte Mackenzie, 20 Eq.

758.

(?•)
See in Harris v. FariveU, 13

Beav. 403 ;
Ex parte Grijlls, 12 Jur.

171, a firm trading in one district

was adjudicated bankrupt in another

where one of the partners resided.

The proceedings were removed from

the latter to the former district.

(s)
See Ex parte Mackenzie, 20 Eq.

758 ;
Ex parte Green, 3 De G. & J.

50
;
Ex parte Haines, ib. 58

;
Be

Simmons, 2 M. D. & D. 603. See,

also, the last note.

(t) Ex parte Parr, 18 Ves. 65 ;

Ex parte Jepson, 19 Ves. 224 ;
Ex

parte Hamer, 1 Eose, 321. These

cases were all decided long before

the passing of the present Bankrupt

act, but they are generally under-

stood to be in accordance with the

present state of the law.
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to vote in the choice of a trustee under a separate adjudica- Bk. iv. chap. 4.

tion {u).

If a separate is annulled in favour of a joint adjudication, Effect of annul-

the separate creditors lose their right to vote in the choice of a tion.

trustee ;
but this has been decided not to be a sufficient reason

for preserving the first adjudication (x).

Upon a joint adjudication against a firm the trustee ap-

pointed by the joint creditors is the trustee of the separate

estates. But each set of separate creditors may appoint its

own committee of inspection ;
in default of such appointment

the committee (if any) appointed by the joint creditors is deemed

to be appointed by the separate creditors also. See Bank.

Rules, 1886, r. 268.

Under the old practice, where there was a joint adjudication, Appointment

and assignees had been chosen by the joint creditors (i/), and to protect the

the separate creditors of one of the bankrupts could show that
g^editm^s.

their interests required it, they were allowed to appoint an

inspector of the separate estate of the bankrupt in question ;

and the inspector appointed was empowered to collect, and get

in, such separate estate, and to use the names of the assignees

for that purpose, indemnifying them against the costs of pro-

ceedings taken in their names ;
he was also directed to pay

what he received into such bank as the separate creditors might

select
;
and was authorised to inspect, and take copies of, all

books and documents in the possession of the assignees, and

relating to the separate estate (^). The costs of obtaining an

(u) 46 & 47 Vict. c. 52, Sched. 1, (?/)
Re Daintry, 2 M. D. & D.

§ 13. A firm may vote by any of 257, shows that leave to appoint an

its members, 46 & 47 Vict. c. 52, § inspector would not be granted before

148. A corporation votes by an the assignees were chosen ;
and Ex

officer appointed under its common parte Holford, ib. 485, shows that

seal, ib. Companies empowered to liberty to appoint an inspector would

sue by public officers vote by them not be refused simply because there

or by attorneys appointed by them, was no imputation against the as-

see Bank. Rules, 1886, r. 245, and signees.

forms, and r. 258
;
Ex parte Ackroyd, (z) See Ex parte Wright, 2 M. D.

1 M. D. & D. 555
; and the appoint- & D. 434

;
Ex parte JVilson, 1 ib.

ment of the attorney need not be 310 ;
Ex parte Dawson, 3 D. & C.

under seal, Naylor v. Mortimore, 17 12 ;
Ex parte Batson, I Gl. & J. 269

J

C. B. N. S. 207. Ex parte Miles, 2 Rose, 68
;
Ex parte

(x) See Ex parte Pachelor, 2 Rose, Basarro, 1 ib. 266.

26.
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Bk, IV. Chap. 4. order for liberty to choose an inspector, and also the costs,

— charges, and expenses, properly incurred by him in the execu-

tion of his duties, were borne by the estate to protect which he

was appointed (a). A similar course was pursued where there

was no joint adjudication, but where the joint creditors had

appointed the assignees, and the interests of the separate cre-

ditors required protection (h).

The present rule 268 will, however, probably render it unne-

cessary to have recourse to this practice except under very

s^Decial circumstances.

SECTION II.—THE PROPERTY WHICH VESTS IN THE TRUSTEE, AND
THE CONSEQUENCES OF SUCH VESTING.

1. Generally.

Property vesting Speaking generally, it may be said, that when a person is

"^^ ^  

adjudicated bankrupt, all property, both real and personal,

to which he is then beneficially entitled, or to which he becomes

beneficially entitled before he obtains his order of discharge,

vests in his trustee, for the benefit of his creditors (c).

Property vesting When a firm of partners is adjudicated bankrupt, or when a
in the trustee . . ^. ^. . . , •

, , n
of a bankrupt Jomt adjudication IS made against two or more x^artners, all

^"^'
the joint property of the bankrupts, as well as all the separate

property of each of them, vests in the trustee (d). Moreover,

their joint property vests in the trustee, as joint property, and

without reference to the equality or inequality of the bank-

rupts' shares therein (e).

Before the Judicature acts, when each of the members of a

firm was separately adjudged bankrupt, the trustees of them

all, could not recover, in one action, debts due to the firm, and

(a) Ex parte Holford, 2 M. D. & Rollcston, 4 Burr. 2176 ;
Bolton V.

D. 485, and see the cases in tlie last Puller, 1 Bos. & P. 539
;
Graham v.

note. Miilcastcr, 4 Bing. 115. So under

(6) Ex parte Melbourne, 6 Ch. 835. the Indian Insolvency act, 11 & 12

(c) 46 & 47 Vict. c. 52, §§ 20 (1), Vict. c. 21, Brown v. Garlery, IG C.

44, 54. B. N. S. 2.
'J

(d) Bank. Rules, 1886, r. 268
;
Ex (e) Ex parte Hunter, 2 Rose, 382.

2Mrte Cook, 2 P. W. 500 ; Hague v.
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also debts due to the partners separately. The trustee of each Bk. IV. chap. 4.

imrtner must have sued alone for the recovery of debts due to !ll_l__

him only (/). But probably it would be held otherwise

now if expedient (g).

When one of several partners is adjudicated banki'upt his Property venting

trustee becomes entitled to all his separate property, and to
bankrupt

all his interest in the joint property (/i) ; but subject to the ^^'^*"®^-

qualification alluded to below (p. 653), the trustee can claim no

more than the bankrupt himself would have been entitled to,

had he not become bankrupt ;
and every lien available for his

copartners against him is equally available for them against his

trustee (i). Consequently the trustee can claim nothing as the

bankrupt's share untU all the joint creditors have been paid (k),

and the partnership accounts liave been duly taken and ad-

justed (I). On the other hand, the solvent partners have no

right to insist on taking the partnership assets to themselves,

and to pay the trustee the estimated value of the bankrupt's

share ;
for the right of the trustee against them, as well as

their right against the trustee, is to have an account, and a

sale and distribution {m). In one case it was even decided, that

a stipulation in the articles of partnership to the effect that,

on the bankruptcy of one of the partners, his share should be

taken by the others at a valuation, was not binding on the

assignees {n) ;
but the circumstances of the case were somewhat

peculiar ;
and there seems no reason why such a stipulation

should necessarily be ineffectual.

(/) See Ilancoch v. Haywood, 3 T. 445
; West v. BUf, 1 Ves. S. 239 ;

E. 433 ;
and as to tlie declaration Bolton v. Puller, 1 Bos. & P. 548 ;

in an action by several sets of as- 1 Mont. Part., note P., p. 66.

signees for the recovery of a joint {k) Taylor v. Fields, 4 Ves. 396
;

debt, see Ray v. Davies, 8 Taunt. Holderness v. Shackels, 8 B. & C.

134. 612 ;
Eicliardson v. Gooding, 2 Vern.

{g) See Jud. Rules, 1883, Ord. 293
;
Ex farte Terrell, Buck, 345

;

xvi. rr. 1, 4, 6
;
and Ord. xviii. rr. 1, Gross v. Dxisfresnay, 2

E(j[. Ab.

3, 6. 110, pi. 5.

(/i) The trustee can, with the (/) See West v. Skip, 1 Ves. S.

leave of the Court, sue for a joint 239, 456.

debt in the names of the trustee and (m) Crawshay v. Collins, 15 Ves.

of the bankrupt's partner, 46 & 47 229
;
Wilson v. Greenwood, 1 Swanst.

Vict. c. 52, § 113. 471.

(i) See Anon., 3 Salk. 61, and 12 (n) Wilson v. Greenwood, 1 Swanst.

Mod. 446
; Fox v. Hanhury, Cowp. 471.
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Bk. IV. Ciap. 4.

Sect. 2.

Whitmore v.

Mason.

Profits accruing

subsequently to

bankruptcy.

Right of trustee

to account from
the executors

of a deceased

partner.

Trustee does

not become

partner.

In Whitmore v. Mason (o), partnership articles contained a

provision that, on the bankruptcy of a partner, an account

should he taken and a valution made of his share and interest

in the partnership property, with the exception of a particular

lease. It was held that this exception was void, as against the

assignees of a partner who had become bankrupt, and that they

were entitled to his share in the lease. The provision as to

valuing the bankrupt's share was not sought to be avoided by

the assignees.

Upon principles which have already been discussed, the

trustee of a bankrupt partner is entitled to an account, not

only of the assets as they stood at the time of the dissolution

of the fii'm, but also of the profits subsequently made by the

employment of the bankrupt's capital in the partnership

business ( j;).

Where there is a firm of two partners, and one partner dies,

and the other becomes bankrupt, the trustee of the latter is

entitled to maintain an action on behalf of himself and all the

other creditors of the deceased against his executors, for the

administration of his estate, and for payment of what may be

due therefrom to his surviving partner {q).

The trustee, it will be observed, does not become a co-partner

with the solvent partners. Like purchasers from the sheriff

under an execution against one partner, the trustee and the

solvent partners become tenants in common of the real and

personal property belonging to the firm (r). Moreover, as the

sheriff, in the case of an execution against one partner, is

entitled to seize the whole of the partnership property, so the

(o) 2 J. & H. 204.

{p) See ante, p. 526, Crawshay v.

Collins, 15 Yes. 218, 1 J. & W. 2G7,

and 2 Russ. 325 ; Smith v. De Silva,

Cowp. 469. This last case seems

at first sight to be opposed to the

existence of that lien which is above

stated to be available against the

trustee. But the question before

the Court was simply whether the

assignees had a right to share profits

accruing since the bankruptcy, and

Lord Mansfield very properly hekl

that they had. His judgment cer-

tainly shows that he considered the

assignees were entitled to those

profits without paying what was

due from the bankrupt to his co-

partners ;
but on this point the case

cannot, it is conceived, be supported.

See 8 B. & C, 618.

(q) See Addis v. KnujU, 2 Mer.

119,

(r) See Fox v, Hanlury, Cowp.

445,
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messenger of the Court in Bankruptcy, in the case of an adju- Bk. IV. Chap. 4.

dication against one partner, is in strictness entitled to put a '——
person in possession of the whole of the property of the firm.

This, however, is seldom done, as the solvent partners, either

by consent, or through the intervention of the Court, make

arrangements for securing to the trustee payment of the bank-

rupt's share in the assets of the firm (s).

When one partner only is adjudged bankrupt, the Jirm is Bankruptcy a

thereby nevertheless dissolved (t). If it were not, the solvent fXn!*
'''''°'

partners would have forced upon them as co-partners, persons

with whom they had never agreed to be in partnership ;
a result

which would be contrary to the fundamental principle that

partnership cannot subsist between any persons save by the

mutual consent of them all. The bankruptcy of one partner,

moreover, dissolves the firm, not only as to him, but as to all

the other co-partners, inter se (w) ; for, in the first place, a part-

nership, being a mere assemblage of persons bound together by

contract, loses its identity, as much by the bankruptcy, as by
the death, of one of those persons ;

and in the next place, such

is the law of this country, that the share of a bankrupt part-

ner cannot be ascertained, save by taking the accounts of the

whole firm, and distributing its clear assets amongst the solvent

partners and the trustee of the bankrupt partner.

As on the bankruptcy of one only of several partners the JuriscUction of

joint assets do not vest in his trustee, an action in the Chan-
ruptcy to a'scer

eery Division to ascertain the share of the bankrupt was ^^^^ ^^^^^'

formerly necessary (x) ; but now the Court in Banki'uptcy can

itself ascertain such share (y).

The doctrine that on the bankruptcy of one member of a Rule as to

firm the whole firm is dissolved, is not, it seems, applicable to '=°™r"^"^6^-

•

(s) A sale of the share to them (x) See Ee Motion, 9 Ch. 192
;

need nothe by auction, i?e ilfoiio?i, 9 Morlcy v. JVJiiie, 8 Ch. 214; Ex
Ch. 192. paj'ie Gordon, ib. 555 ; Ex parte

(t) Fox V, Hanhury, Cowp. 448 ; Eumholl, 6 Ch. 842
;
Ex parte Ander-

Ex parti Smith, 5 Ves. 297, 1 Mont. son, 5 Ch. 473 ;
Ex parte Sheriff of

Part., note E., p. 22. Middlesex, 12 Eq. 207,

{u) See Hague v. Eolleston, 4 Burr. (?/)
See 46 & 47 Vict. c. 52, §§ 93

2174
; Fox v. Banbury, Cowp. 448 ;

and 102, but as to County Courts,

C'rawshay v. Collins, 15 Ves. 228. see the § 102.
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Bk. IV. Chap. 4. mining partnerships {2) ;
and although the bankruptcy of a

— shareholder in an unincorporated company with transferable

shares may dissolve the company as to him (a), it is conceived

that such bankruptcy does not dissolve it as to the other

shareholders inter se.

2. Projjerty divisible amongst the creditors.

It is not proposed in the present treatise to enter minutely

into the details of the law respecting the property which, in

the event of bankruptcy, vests in the trustee, or may be made

available by him for the benefit of the creditors ; it will be suf-

ficient to call attention to the short effect of the Bankruptcy

act, 1883, on this subject and then to allude to the complicated

questions which arise from the doctrines of set-off and mutual

credit, the relation back of the title of the trustee and of

reputed ownership.

Property vesting Qn adjudication the property of a bankrupt vests in the
ill trustee.

trustee (h), i.e., the official receiver, until a trustee is appointed,

and in the trustee when appointed (c). The title of the trustee

relates back to the act of bankruptcy on which the receiving

order is made
;
or to the earliest act of bankruptcy committed

within three months before the presentation of the petition (d).

Until adjudication the property of a bankrupt continues

vested in him, subject to be divested retrospectively upon ad-

judication. But the moment a receiving order is made the

official receiver's powers and duties as a receiver commence (e),

so that the debtor cannot properly deal with his property,

although it is not yet divested from him.

The property which on adjudication vests in the trustee is

enumerated in §§44 and 168 of the act. It includes :
—

1. All the bankrupt's property, both real and personal,

except his tools, clothes and bedding to the value of 201. ;

(s) Ex parte Broadhent, 1 Mont. (h) 46 & 47 Vict. c. 52, §§ 54 anJ

& A. 638 ; Bcntley v. Bates, 4 Y. & C. 20 (1).

Ex. 190. Sed queers if tlie mine is a (c) § 54 (1, 2, 3).

partnership asset. {d) § 43.

(a) Greenshield's case, 5 De G. & S. (e) § 9.

599.
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2. The right to exercise all powers which he could (but for Bk. IV. Chap. 4.

his bankruptcy) exercise for his own benefit, except the right
^^—^

to nominate to a vacant living ;

3. All goods in his possession, order or disposition in his

trade or busmess as reputed owner and by the consent and

permission of the true owner. Trade debts are goods within

the meaning of this rule, but no other choses in action are so.

Onerous property vests in the trustee (ee) ;
but may be dis-

claimed by him in writing within three months after the first

appointment of a trustee (/).

Ordinary freehold estates, to which the bankrupt is entitled l-ands.

for life, or in fee, vest in his trustee, subject to such mortgages
or charges as may affect them (g). Lands of which a bankrupt
is seised in tail, do not, strictly speaking, vest in his trustee ;

but such lands may be disposed of for the benefit of his cre-

ditors (h) ; and a similar observation applies to the bankrupt's

copyhold property (i).

The personal property of a bankrupt, including all trade Chattels.

debts owing to him, also vests in his trustee {k), subject to

such charges and incumbrances (?) as exist thereon. But this

is qualified by the doctrine that, if the bankrupt is in trade or

business, his goods and chattels, if allowed by the person to

whom they are pledged to remain in the bankrupt's possession,

will, by virtue of the doctrines of reputed ownership, be dis-

tributable as part of the bankrupt's estate, as if they were his

absolutely {m).

(ee) § 44. to whom he is indebted, are subject

(/) § 55. to set-ofF, as will be seen hereafter,

(g) Where land is devised to a As to how far the trustee is bound
trader charged with a sum of money by contracts entitling others to use

which is allowed to remain on the the bankrupt's goods, see Ex parte

security of the land, his trustee Barter, 26 Ch. D. 510.

can only claim the land subject to (l) The Bills of Sale act must be
the charge. See Ex parte Forster, borne in mind, but it has no special
1 M. D. & D. 418, and 2 ib. 177, bearing on partners. A bill of sale

under the name Hudson v. Forster. given by two partners, one of whom
See,toc,£'x2"^rfe 5a?;^, DeGex, 613. only became bankrupt, was held

{h) 46 & 47 Vict. c. 52, § 56, cl. 5. void as to his interest only, in Ex
(i) § 50, cl. 4.

x'(^'>'ie Brown, 9 Ch. D. 389.

(/;;) §§ 44j 54^ and 168. Debts (m) See Jones v. Gibbons, 9 Ves.

owing to the bankrupt by a person 407, and see infra.
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Bk. IV. Chap. i.

8cct. 2.

Books of

account.

Debts, good-

will, &c.

Shares.

Trust property.

The trustee is also entitled to the benefit of contracts made

•with the bankrupt for valuable consideration (w).

Where chattels purchased by the bankrupt have actually

come to his possession, they pass to his trustee, although he

may not have paid for them ; but if they have not come to

his possession, the seller can retain them, or stop the delivery

of them until their price is paid (o).

No person is entitled as against the trustee to withhold

possession of the books of account of the bankrupt, or to

claim any lien thereon (|)).

The trustee may sell the goodwill of the business of

the bankrupt, and the book debts due or growing due

to him, and may transfer the same to any person or com-

pany ((?).

Shares belonging to the bankrupt vest in his trustee (r) ;
but

he may sell them(s), or disclaim them (t) without becoming a

shareholder himself. But he has a right to have them regis-

tered in his own name {ii), unless the company's regulations

contain some clause inconsistent with such right (^).

Property held by the bankrupt in trust for any other person

does not vest in the bankrupt's trustee (y). Consequently, if a

debtor assigns a debt before he becomes bankrupt, an action

for the recovery of that debt must be brought in his name, or

in the name of the person to whom it has been assigned, as the

case may be (z). The trustee has no interest in such a debt,

{n) See Bcchham v. Drake, 2 H.

L, C. 579 ; Valpy v. Oalceley, 16

Q. B. 941
;
JVhitmore v. Gilmour, 12

M. & W. 808.

(o) See, as to stoppage in tran-

situ, Lickbarrow v. Mason, 1 Sm.

L. C.

(2)) Bank. Rules, 1886, r. 349.

The trustee of one bankrupt partner

cannot take the books from the

solvent co-partners, Ex parte Finch,

1 D. & Ch. 274.

(q) 46 & 47 Vict. c. 52, § 56 (1) ;

Kitson V. Hardicick, L. E. 7 C. P.

473 ; as to a sale of the share of a

bankrupt partner, see Be Motion, 9

Cli. 192. As to sale of goodwill,

TFalker v. Mottram, 19 Ch. D. 355.

(r) lb. §§ 44, 54, and 168.

(s) lb. § 50, cl. 3.

(0 lb. § 55.

(it) Ee BcnthamMills Sjnnning Co.,

11 Ch. D. 900, where the bankrupt
was indebted to the company.

(o:)
Ex parte Harrison, 28 Ch. D.

363.

(y) 46 & 47 Vict. c. 52, § 44, cl. 1.

Joy V. CampheU, 1 Sch. & Lef. 328 ;

Pinkett v. Wright, 2 Ha. 120. See,

as to reputed ownership, infra, and

as to the effect of an equitable

assignment. Burn v. Carvalho, 4 M.

& Cr. 690.

(z) Winch v. Keeley, 1 T. R. 619 ;
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and cannot sue for it (a). It has been already observed, that a Bk. iv. Chap. 4.

debtor who, in contemplation of bankruptcy, restores to, or —
sets apart for his cestui que trust that which is vested in himself

merely as a trustee, does not commit an act of fraudulent

preference (6) ;
and if a bankrupt has had property entrusted

to him for a particular purpose, his trustee must apply it to

that purpose (c) ;
and if, being unable to accomplish it, the

bankrupt has returned the property, his trustee cannot recover

it(d).

It is not unusually said that the trustee represents the bank- Trustee stands

,
, , . . •

1 , •,,-,', in the place of

rupt, and has no more extensive rights against third persons, the bankrupt.

than the bankrupt himself would have had if he had continued

solvent : but this proposition is much too general. It cannot

be relied upon as regards property affected by the doctrines of

reputed ownership, nor as regards acts done by the bankrupt

since the commission by him of an act of bankruptcy, nor, as

regards acts which, though binding on him, are fraudulent or

void as against his creditors (e). Except, however, as regards

such matters, the rule holds good ;
and its consequences are

important, especially with respect to bankrupt trustees and

bankrupt partners.

The Bankruptcy act, 1883, avoids as against the trustee :
— Transactions

1. All fraudulent preferences (/) ;
but there is an exception trustee.

^"'^^"^

in favour of j)urchasers for value without notice (g).

Boddington v. CastelU, 1 E. & B. right of appropriating securities to

879, affirming CastelU v. Boddington, one debt rather than to another, Ex
ib. 66. Whether the assignee of parte Johnson, 3 De G. M. & G. 218,

the debt can sue depends on the and the cases above cited,

application of the Jud. Act, 1873, (d) Edwards v. Glyn, 2 E. & E.

§ 25, cl 6. 29
; Toove^j v. Milne, 2 B. & A. 683 ;

(a) Carpenter v. Marnell, 3 Bos. & ^^oore v. Barthrop, 1 B. & C. 5. See

P. 40, ante, p. 630.

(6) Ante, p. 630. (e) See, as to this, Anderson v.

(c) See the authorities referred to Malthj, 2 Ves. J, 255
; Billiter v.

infra § 4 in connection with the sub- Young, 6 E. & B. 40. See, also, Ex

ject of secured bills, and Ex parte iwrte Barter, 26 Ch. D. 510, as to

Waring. See also Ex parte Carrick, the trustee not being bound by a

2 De G. & J. 208
;
Ex parte Gled- contract enabling a third person to

stanes, 3 M. D. & D, 109 ;
Ex imrte use the bankrupt's goods to complete

Mackeij, 2 ib. 136
;
Ex parte Glyn, a contract entered into by him.

1 ib. 25
;
Ex parte Brown, 3 M. & A. (/) § 48, ante, p. 628.

471. And see, as to a creditor's (g) Ibid.
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Bk. IV. Chap. 4.

Sect. 2.

Executions.

Protected

transactions.

2. All voluntary settlements or dispositions of property

made within two years before the bankruptcy ; or even if made

within ten years before, unless the parties claiming the property

can prove that the settlor, &c., had other assets sufficient to en-

able him to pay his debts (h), and that his interest in the property

in question passed to the trustee or grantee thereof (i) .

3. Covenants to settle after-acquired property in which the

debtor had no vested or contingent interest and which does not

come to him through his wife {k).

The statute further enables the trustee in certain cases to

obtain the benefit of executions against debtors who are

adjudicated bankrupt {I).

On the other hand the statute contains an important pro-

vision {m) for the protection of persons bond fide dealing with

a person liable to be adjudicated bankrupt, and having no

notice of any act of bankruptcy committed by him. This

provision, however, does not protect any transaction avoided

by §§ 45,47 or 48.

3. Of set-off and mutual credit.

Mutual credits. With respect to debts owing to a bankrupt by persons to

whom he is indebted, the balance only is regarded as payable

to or by his estate. This equitable doctrine rests upon a statu-

tory enactment {n), which allows debts to be set off against

each other in many cases in which they could not be set off

had no bankruptcy intervened (o). The enactment which now

regulates this subject is as follows (j?) ;
—

Qi) See Ex parte Mercer, 17 Q. B.

D. 290
;
Ex parte Russell, 19 Cli. D.

588
;
Ee Ridlcr, 22 ib. 74.

(i) § 47 (1) and (3), mucli abridged,

Ex parte Todd, 19 Q. B. D. 186
;
and

see § 29.

(k) § 47 (2), and see § 29.

(I) § 46, set out infra, p. 675.

(m) § 49, set out infra, p. 664.

(n) It was, however, recognised

before the mutual credit clause

found its way into the Bankruptcy-
acts. See Anon., 1 Mod. 215

;

Chapman v. Derby, 2 Vern. 117.

(o) See Ex parte Stephens, 11 Ves.

24.

{p) 46 & 47 Yict. c. 52, § 38.

The section does not apply to debts

due to or from a firm if one member

only is bankrupt, Lon., Bomhaij, and

Med. BanTi v. Narraway, 15 Eq. 93,

nor to actions brought by bankrupts
as triistees for other persons. De

Mattos V. Saunders, L. K. 7 C. P.

570.
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§ 38. Where there have beeu mutual credits, mutual debts, or other Bk. IV. Chap. 4,

mutual dealings between a debtor against whom a receiving order shall Sect. 2.

be made under this Act, and any other person proving or claiming to
M^^y^^ credit

prove a debt under such receiving order, an account shall be taken of what and set-off.

is due from the one party to the other in respect of such mutual dealings,

and the sum due from the one party shall be set off against any sum due

from the other party, and the balance of the account, and no more, shall be

claimed or paid on either side respectively ;
but a person shall not be

entitled under this section to claim the benefit of any set-off against the

property of a debtor in any case where he had at the time of giving

credit to the debtor, notice of an act of bankx'uptcy committed by the

debtor, and available against him.

The above clause is evidently framed with a view to prevent Tendency to

.-, ± • •
J.' 1

•
1 11 •

'J? ^ allow rather
the great injustice which would arise it a person who was than disallow

the creditor of a bankrupt on one account and his debtor on ^^^-^^'

the other, were compelled to pay twenty shillings in the pound
on what he owed to the bankrupt, and to receive less than

twenty shillings in the pound on what the bankrupt owed him.

There is, therefore, a strong tendency to construe the clause

in question extensively rather than restrictively, or, in other

words, to favour the setting off of cross demands by and against

bankrupts (q) ; at the same time the courts cannot carry the

doctrines of set-off further than the language and spirit of the

enactment warrant, and some of the earlier cases on the subject

have been considered as having gone too far (r).

The general doctrine is well illustrated by French v. Fenn, French v.

and Easum v. Cato. In French v. Fenn (s), the defendant
^^'^'

pm'chased a row of pearls, and agreed with one Cox to give

him one-third of the profits to arise from a sale of them. Cox

became bankrupt, and afterwards the defendant sold the pearls,

and Cox's assignees demanded one-third of the profits of the

sale, declining to allow the defendant to set off a debt due from

Cox to him at the time of the bankruptcy ; but it was decided

that such set-off ought to be allowed. The Court held that

there was a great distinction between mutual debts and mutual

credits, and that, although the defendant was not indebted to

Cox at the time of his bankruptcy, inasmuch as the pearls had

(j) See Byall v. Bowles, 1 Ves. S. Ex parte Quintin, 3 Ves. 248.

375. (s) 3 Doug. 257, and Cooke's

(r) This is particularly the case Bank. Law, 565 (ed. 8).

with Ex parte Deeze, 1 Atk. 228, and
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Bk. IV. Chap. 4. not then been sold, there was a cleai* case of mutual credit

— justifying the set-off.

Easum v. Easuiii V. Cato (t) goes even further than the last case.

There the bankrupts shipped goods for sale in the name of

Cato, to -whom they were indebted ; Cato assented to the use

of his name, and he received the proceeds of the sale
;
he was

sued for these proceeds by the assignees, and was held entitled

to set off against them what was owing to him by the banki'upts,

although the goods were in no sense his.

Young V. Bank The authority of these cases has been sometimes thought to

be shaken by Young v. The Bank of Bengal («). There the

Privy Council held that bankers with whom notes of the East

India Company had been deposited as a secm'ity for a loan,

and who were empowered to sell the notes if the loan was not

paid, were not entitled, after their debtor had become bank-

rupt, to set off the proceeds of the sale of the notes against a

debt owing by the banki'upt to them unconnected with the loan

in question, and arisuig from the discount by the bankers of

the bankrupt's paper before such loan was made. In this case,

however, not only had the notes deposited with the bankers

not been sold by them before the banla-uptcy, but the bankers

were, in truth, precluded by their own agreement from holding

the deposited paper for any other purpose than as a secm'ity

for the loan to which it was specially appropriated. Young v.

The Bank of Bengal, therefore, merely shows that even if the

deposited notes could be treated as cash, yet the right to set

oft' cross money demands under the mutual credit clause only

exists where there is no agreement inconsistent with the

exercise of such right (x).

(t)
5 B. & A. 861. particular securities, Ee Bovce^, 33

(li)
1 Deac. 622. See, on this Ch. D. 586 ; Brandao V. Bamdt, 1

case, AUager v. Currie, 12 M. & ^\. :Man. & Gr. 908
;
6 ib. 630 ;

and 12

751. CI. & Fin. 787
;
Bock v. Gorri^seti, 2

(x) Ex parte Flint, I Swanst. 30 ;
De G. F. & J. 434

; Jones v. Pepper-

Key V. Flint, 8 Taunt 21
;
Thomas come, Johns. 430

;
Olive v. Smith, 5

V. Da Costa, 8 Taunt. 345, and Taunt. 56 ;
and as to liens on funds

Buchanan v. Findlaij, 9 B. & C. appropriated to the payment of par-

738, also illustrate this doctrine. ticular bills, see Inman v. Clare,

See, too, Rill v. Smith, 12 M. & TV. Johns. 769 ; Jeffryes v. Agra and

618. See, further, as to general Masterman's Bank, 2 Eq. 674.

liens and to their not attaching to
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It has, however, lona been established that mutual credit ^^'
^J- ^^^v-

i-

.

^
.

Sect. 2.

within the meaning of the Bankruiotcy acts may exist indepen-
. .

Set-oif allowed

dently of any intention to create a right of set-off. For independently

example, if A. sells goods to B., and B. obtains from third
° ^^ ^^ ^°°*

parties an accej)tance of A.'s without his knowledge, A.'s claim

against B. for the goods sold, and B.'s claim against A. on the

bill, may be set off on A.'s bankruptc}", although the accept-

ance has not fallen due {y).

Moreover, the mutual credit clause applies, although the Cases of bills

demand of the bankrupt may not have been continuous from honoured.

the time when it accrued to the time of the bankruptcy. This

is often the case when the bankrupt's claim rests on a bill of

exchange which he has indorsed away, but which after his

bankruptcy is returned dishonoured. Thus in Bolland v. Bollaad v.

Nash (z), A. accepted a bill for advances made to him by his

bankers, and they indorsed the bill to a third person for value

and became bankrupts. The indorsee was himself indebted to

the bankers ; and he having required A. to pay the bill, which

A. refused to do, and having then set the debts due to himself

from the bankers and to them from himself against each other,

retm-ned the bill to the assignees. They then sued A. upon it,

but it was held that he was entitled to set off the balance due

from the bankers to him on his account with them at the time

of their banki'uptcy, although at that time they did not hold

his bill.

It is also established that demands by and against a bank- Debts not yet

rupt may be set off, although they may not have become en-

forceable previously to his bankruptcy ; e.g., where bills have

been accepted but have not become due (a) ; where calls have

become due since the bankruptcy (&).

It may also be observed that simple contract debts may be

(y) EanJcey v. Smith, 3 T. K. EucJcey, 1 Madd. 577.

507. See, also, Bailey v. Johnson, (a) Ex 'parte TVagstaff, 13 Ves.

L. R. 6 Ex. 279, and 7 Ex. 263, for 65 ;
Ex parte Boyle, Cooke's Bank,

another but different example turn- L. 571 (ed. 8) ; Sheldon v. Boths-

ing on §§ 39 and 81 of the Bank. child, 8 Taunt. 156.

act, 1869. (b) Carralli and Haggard's claim, 4

(z) 8 B. & C. 105. See, too, Ex Ch. 174 ; Be Duckworth, 2 Ch. 578 ;

parte Staddon, 3 M. D. & D. 256, Ex parte Strang, 5 Ch. 492.

noticed infra, p. 662
;
and Ex parte
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Rules as to

set off in

cases of bank-

ruptcy.

Bk. IV. ciiap. 4. get off against specialty debts, and vice versa (c) ; that where
Sect. 2.

damages are proveable they may he set off against debts (d) ;

and that a secured creditor who owes money to the bankrupt

has a right to set off what he owes from the amount due to him

on his security and to treat the security as a security for the

balance (e).

In order, however, that cross demands may be set off against

each other under the mutual credit clause, it is necessary
—

1. That both demands shall be money demands, and that the

sum sought to be set off against the trustees shall be proveable

against the bankrupt's estate ;

2. That the demands shall be mutual
;

8. That the demands against the bankrupt shall have arisen

before the demandant had notice of the commission of an act

of bankruptcy.

First, as to the nature of the demands.—It was held in the

well-known case of Rose v. Hart (/) that a fuller, who was sued

by the assignees of a bankrupt for the recovery of cloths sent

to be dressed, could not retain the goods until he was paid all

moneys owing by the bankrupt for services previously rendered

him. The assignees' demand was not in substance a money

demand at all
; they claimed the goods ;

and against such a

claim it was decided that the fuller could only oppose his hen

for what was due in respect of his work on those goods (g).

The doctrine thus established in Eose v. Hart, viz., that by

mutual credits are meant credits which from their nature

must, or at all events probably will, terminate in debts {i.e.,

money demands), has ever since been recognised as correct;

and applies to the expression mutual dealings (h) in the Bank-

ruptcy act, 1883.

1. The cross-

demands must
be money
demands.

Rose V. Hart.

(c) Laneshorough v. Jones, 1 P. W.
325.

(d) Mersey Steel and Iron Co, v.

Naylor dC- Co., 9 App. Ca. 438, and 9

Q. B. D. 648 ;
Peat v. Jones, 8 Q. B. D.

147. See as to value of tillages and

rent, Alloway v. Steere, 10 Q. B. D. 22.

(e) Ex parte Barnett, 9 Cb. 293.

(/) 8 Taunt. 499, and 2 Sm. L. C,

following Ex parte Ockenden, 1 Atk.

235, and correcting Ex parte Deeze, 1

Atk. 228, and Ex parte Prescot, ib.

230.

(g) If the defendant had sold the

goods, and the assignees had sued

for the money produced by their

sale, the result would, it is conceived,

have been the same. See Ex parte

Moss, Buck, 125.

(h) See Eberle's Hotels Co. v. Jonas,
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Secondly, as to the mutuality of the demands.—Cross demands ^^-
g^-^'^^P'

^'

cannot be set off against each other, unless they exist in favour —-
°

. .
2. Tlie cross

of and against the same persons in the same rights. In demands must

Forster v. Smith (i), Wilson & Co. were on the one hand ^ ,

'

^ ^

^
Forster v,

indebted to their bankers, and were on the other hand their Smith.

creditors in respect of three parcels of bank notes. One of

these parcels belonged to Wilson & Co.
;
another parcel also

belonged to them, but only as a security for debts owing to

them by third persons ; the thu-d iDarcel was held by Wilson

& Co. merely as trustees. On the bankruptcy of the bankers

it was held that Wilson & Co. were entitled to set off against

their debt to the bankers the amount of the two first parcels of

notes, but not the amount of the third.

Other cases may be referred to as authorities for the propo-

sition that a debt owing by a person in his individual capacity

cannot, in bankruptcy, be set off against a debt owing to him

,
as trustee (k).

I It was at one time thought that in an action by the assignees Case where one

of a bankrupt the defendant could not set off a debt due to him
bankrupt.

from the bankrupt ; as although the assignees might sue him

he could not sue them (I). But this notion has long been de-

servedly exploded (m). But before the Judicature acts if some

only of the members of a firm were bankrupt, and the trustees

'of the bankrupt partners, together with the solvent partners,

joined in an action for the recovery of a debt due to the

firm, the defendant could not set off a debt due from the

irm to him (n). But now it is apprehended this could be

lone(o).

.8 Q. B. D. 459 ;
Ex parte Bolland,

\ Ch. D. 225
;
Ex parte Price, 10

vh. 648, where a liquidator of a

;ompany proved for a debt due to

b, and tlie trustee was held not

ntitied to deduct the estimated

alue of a current policy issued by
le company,

(i) 12 M. & W. 191.

(/c) See Ex parte Morier, 12 Ch.

. 491
;
Ex parte Kingston, 6 Ch.

32
; Bailey v. Finch, L. R. 7 Q. B.

1, where the executor was himself

residuary legatee, and a set-oflf was

allowed ;
Fair v. Mclver, 16 East,

130 ; Boyd v. Mangles, 16 M. & W.

337 ;
Watts v. Christie, 11 Bear. 546.

{I) Byall V. LarJcin, 1 Wils. 155,

and Bull, N. P. 181.

(m) See Eidout v. Brough, Cowp.

133.

(«.) Staniforth v. Fellowes, 1 Marsh.

184 ;
Thomason v. Frere, 10 East,

418.

(o) See ante, book ii. ch. 3, § 2.

U IT 2
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Joint debts

cannot be set

off against

separate debts,

Watts V.

Christie.

Other illustra

tions of same

principle.

^- The doctrine of mutuality is of especial importance to

—
partners ;

for from it, it follows tliat a demand against a firm

cannot be set off against a cross demand of some or one only

of its members, and that a demand by one or more partners

cannot be met by setting off a cross demand against a firm

consisting of him or them and others. This rule is as clearly

established in bankruptcy as it was at law and in equity, when

the rights of solvent persons only were under consideration (_p).

In Watts V. Christie (q), bankers were indebted to A. on his

separate account, but were creditors of A. & Co. on their joint

account. Whilst the bankers were in difficulties, but before

they committed any act of bankruptcy, A. assigned what was

due to him on his separate account to A. & Co., and directed

the bankers to transfer what was standing to his credit, to the

credit of A. & Co. This, however, was not done. On the

bankruptcy of the bankers it was held that A. & Co. could not

set off what was due from them to the bankers against what

was due from the bankers to A.

Again, if A. and B. are partners, and C. is indebted to them,

and A. and B. dissolve partnership, and its business is con-

tinued by B. and he becomes indebted to C. who is afterwards

adjudged bankrupt ;
B. cannot set off his separate debt to

C. against the debt due from C. to the late firm of A. and

B. (r).

These principles apply where one partner only is bankrupt,

and his separate estate is more than sufiicient to pay his sepa-

rate debts. Even in such a case a debt due to him and the

solvent partners jointly cannot be set off against a debt due by

him alone (s).

Moreover, where A., B. and C. are jointly indebted to D.,

who is himself indebted to A., B. and C. separately and on

several accounts, D.'s separate demands against A., B. and C.

(^3) Ex parte. Morier, 12 Cli. D.

491 ;
Ex parte Soames, 3 D. & C.

320
;
Ex parte Twoyood, 11 Ves.

517 ; Lanesborouyh v. Jones, 1 P.

W. 325.

(q) 11 Beav. 546.

(r) Ex parte Boss, Buck, 125.

The marginal note in this case is

apt to mislead.

(s) Ex parte Ttoogood, 11 Ves.

517. Ex parte Quintin, 3 Yes. 248,

is opposed to this, but cannot now

be considered law. Neither can Ex

parte Edwards, 1 Atk. 100, be reUed

upon.
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respectively cannot be met by setting off their respective
'^^- 1^. Cliap. 4.

"
Sect. 2.

proportions of the debt owing by them jointly to D. (^).

In connection with this subject it is necessary to advert to James v.

James v. Kymiier {u). There A. and B. were jointly indebted to
^^y"^^^^'

C, who required payment, or to be accommodated with a loan

to the amount due to him. A. thereupon lent C. the amount

due to him, and received his promissory note for it. C. became

bankrupt, and it was held that the debt due from A. and B.

had in fact been paid by A., and that both the promissory note

given by C. and the security given to C. by A. and B., ought
to be given up to be cancelled. The case is one rather of pay-
ment than of set off, and cannot be considered as opposed in

principle to the rule that a joint debt cannot be set off against

a separate debt, and vice versa.

It is hardly necessary to observe that an agreement to the Agreements to

effect that a joint shall be set off against a separate debt, or
against separate

vice versa, is perfectly valid, and if duly entered into will be ^®^*^"

binding, notwithstanding the subsequent bankruptcy of the

parties {x). So, if parties choose to agree that demands which

they would otherwise be entitled to set off shall be kept

separate and distinct, and then bankruptcy ensues, the agree-

ment will nevertheless be binding upon them, as has already

been seen(?/).

It remains to notice the application of the doctrine of mutu- Application of

ality of credit to the case of sureties. Where there are cross get off to sure-

claims between a creditor and his principal debtor, capable of *^^''^-

being set off against each other, the surety of the debtor can
' in bankruptcy insist that these claims shall be set against each

other, so that he may be exonerated if possible (z).

A very remarkable extension of this principle was made in Ex parto

Ex parte Steplueiis (a). In that case a lady was a creditor of her ^i'^'^"'"

(i) Ex parte Christie, 10 Ves. 105. Bengal, 1 Deac. 622, noticed ante, p.

(u) 5 Ves. 108. 656.

(x) In Kinnerley v. Hossack, 2 (z) Ex parte Hanson, 12 Ves. 346,

Taunt. 170, there was such an agree- and 18 ib. 232. The equitable doc-

ment. See, too, Vulliamy v. Noble, trines of marshalling apply in bank-

3 Mer. 618, where the agreement ruptcy, see infra, ^ A
; Ex parte

was inferred from past dealings. Salting, 25 Ch. D. 148
;
Ex parte

()/) See ace. Ex parte Flint, 1 Alston, 4 Ch. 168.

Swanst. 30, and Young v. Bank of ('<) 11 Ves. 24. The circumstancea
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Sect. 2.

Ex parte
Staddon.

3. Demands

arising after

notice of an

act of bank-

ruptcy cannot

be set off.

bankers, altliougli she did not know it, and she as sm-ety for

her brother joined him in a joint and several note to secure

repayment of lOOOZ. lent him by the bankers. The bankers

became banki'upt, and the assignees sued the brother alone

upon the note ;
but Lord Eldon, upon the petition of the

brother and the sister, stayed the action, and ordered that the

money due on the note by the brother and his sister as his

surety should be set off against the money owing by the bank-

rupts to the sister alone (h).

Again, in Ex parte Staddon (c), bankers advanced to a cus-

tomer, A., 500L on the security of his promissory note, and

deposited this note and others with B. & Co. as a security for

advances made by them. The bankers became bankrupt. At

the time of their bankruptcy, A. was the holder of their notes

to the amount of 520^., and B, & Co. had in their hands secu-

rities of the bankrupts more than sufficient to cover what was

due from them for advances made to them by B. & Co. B. &

Co. compelled A. to pay his promissory note, he being ignorant

of the dealings between them and the bankers.

Subsequently, B. & Co., having been paid all that was due

to them from the bankrupts, delivered up to the assignees the

securities in their hands. It was held, that as between A. and

the bankers, A. was entitled, first, to be repaid what he had

paid to B. & Co. as their surety, and secondly, to set off against

what was due from him to the assignees on his promissory

note, the amount due to him from the bankrupts in respect of

their notes in his hands.

Thirdly, as to the notice of the act of bankruptcy.
—The lan-

guage of the mutual credit clause precludes setting off a

demand accruing against a bankrupt by reason of anything

done after notice of an act of bankruptcy committed by him

of this case were peculiar. A gross

fraud had been committed by the

bankers on the sister, by inducing
her to believe that they had bought
stock for her as requested, when

in point of fact they had done no

such thing, but had applied her

money to their own use.

(b) See, too, VuUiamy v. Noble,

3 Mer. 621. See the observations of

the M. E. on this case, and on Ex parte

Stephens in Middleton v. Folloch, 20

Erp 515.

(c) 3 M. D. & D. 256. Compare

Bolland v. Nash, 8 B. & (J. 105.
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and available against him for adjudication (d). Therefore, '^^- 1^- ^iiap. 4.

Sect. 2.

although where bankers first stop payment and then commit an

act of bankruptcy, a holder of their notes can set off such of

them as came to his hands before the act of bankruptcy (e), he

cannot set off those which came to his hands after that event,

if he had notice of it (/). So, if a person commits an act of

bankruptcy which is knoAvn to his bankers, and they neverthe-

less afterwards honour his drafts, they cannot set off the pay-

ments in respect of them, against the demand of the trustees

for the balance standing to the credit of the bankrupt at the

time the act of bankruptcy was committed (g).

With a view to avoid paying debts to trustees in bank- buying up bills

.

i J o
of bankrupt,

ruptcy, recourse is frequently had by the debtors of a failing

person to the expedient of buying up his acceptances in order

to set them off against the sums which the purchasers owe

him. If a debtor obtains the acceptances of his creditors in

this way for himself, and without notice of any act of bank-

ruptcy, the debtor will be able to set off the full amount of the

acceptances, however little he may have paid for their pur-

chase (/t) ;
but it will be otherwise if he had notice of the act

of bankruptcy (i) ;
or if he has obtained the acceptances not

hondfide to protect himself, but as a trustee for others, and

in order to enable them to avail themselves of his right of

set-off {k).

4. Of the time from which the title of the trustee dates.

Under the old law the title of the assignee of a person Relation back

adjudicated bankrupt on a creditor's petition dated not £fom
^j^j

™^ ^^ ^

{d) Ante, p. 655, Elliott v. Tur- 113, and 3 Bro. C. C. 313. See,

quand, 7 App. Ca. 79 ;
and see Haw- too, Kynaston v. Crouch, 14 M. &

him v. Penfold, 2 Ves. S. 550
;
Ver- W. 266 ; Tamplin v. Biggins, 2

non v. Hankey, 2 T. R. 113. Camp. 312.

(c) HavMns v. TVliitten, 10 B. & (h) HcmJdns v. TFJiitten, 10 B. &
C. 217 ;

Dickson v. Cass, 1 B. & Ad. C. 217 ;
Dickson v. Cass, 1 B. & Ad.

343
;
Forster v. Wilson, 12 M. & W. 343.

191. (i) Dickson v. Cass, 1 B. & Ad.

(/) Dickson v. Cass, 1 B. & Ad. 343.

343, where some only of the firm Qc) Lackington v. Combes, 6 Bing.

had committed acts of hankruptcy. N. C. 71 ;
Fair v. Mclver, 16 East,

((/) Vernon v. Hankey, 2 T. R. 130.
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Sect. 2.

viz., from the time of the commission of the earliest act of

bankruptcy subsequent to the accrual of the petitioning cre-

ditor's debt (I). As regards the bankrupt's personal pro-

perty, whatever he was entitled to at that thne or acquired

subsequently (and before he obtained his certificate), became

legally vested in his assignees ;
and as regards his real

property, although the legal estate in it only vested in the

assignees from the time of their appointment, still they could

recover whatever might have been conveyed away by the

bankrupt after the commission of any act of bankruptcy sub-

sequent to the accrual of the petitioning creditor's debt (m).

To this rule, however, certain important exceptions (known as

protected transactions) were introduced by statute in favour of

persons dealing with bankrupts bond fide, and without notice

of any act of bankruptcy. The law upon this subject is now

contained in the following enactments of the Bankruptcy

act, 1883.

Relation back of § ^3. The bankruptcy of a debtor, wketber the same takes place on the

trustee's title. debtor's own petition or upon that of a creditor or creditors, shall be deemed

to have relation back to, and to commence at, the time of the act of bank-

ruptcy being committed on which a receiving order is made against him, or,

if the bankrupt is proved to have committed more acts of bankruptcy than

one, to have relation back to, and to commence at, the time of the first of

the acts of bankruptcy proved to have been committed by the bankrupt

within three months next preceding the date of the presentation of the

bankruptcy petition ; but no bankruptcy petition, receiving order, or adju-

dication shall be rendered invalid by reason of any act of bankruptcy

anterior to the debt of the petitioning creditor [n).

Protected § 49. Subject to the foregoing provisions of this Act with respect to the

transactions. effect of bankruptcy on an execution or attachment (o), and with respect to

the avoidance of certain settlements {f), and preferences (2), nothing in this

Act shall invalidate, in the case of a bankruptcy
—

(a.) Any payment by the bankrupt to any of his creditors,

ih.) Any payment or delivery to the bankrupt,

(/) Cooper V. Ghitty, 1 Burr. 20, ruptcy committed before the passing

and note thereto in 1 Sm. L. C. of the Bankruptcy act, Ex parte

(m) See 1 Griffith & Holmes' Bank. Smwhall, 7 Ch. 534.

Law, 257, et seq. (0) § 45, mfra, p. 674.

(n) See Allen v. Bonnett, L. E. 5 (p) § 47, ante, p. 654.

Ch. 577. The title of the trustee (?) § 48, ante, p. 628.

may relate back to an act of bank-
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(c.) Any conveyance or assignment by the bankrupt for valuable con- Bk. IV. Chap. 4.

sideration,
^^'^*- ^-

(d.) Any contract, dealing, or transaction by or with the bankrupt for

valuable consideration,

Provided that both the following conditions are complied with, namely—
(1.) The payment, delivery, conveyance, assignment, contract, dealing,

or transaction, as the case may be, takes place before the date of

the receiving order ;
and

(2.) The person (other than the debtor) to, by, or with whom the pay-

ment, delivery, conveyance, assignment, contract, dealing, or

transaction was made, executed, or entered into, has not at the

time of the payment, delivery, conveyance, assignment, contract,

dealing, or transaction, notice of any available act of bankruptcy
committed by the bankrupt before that time (r).

These provisions are practically sufficient to protect all

honest dealings and transactions with bankrupts without notice

of any act of bankruptcy.

I

Notice of an act of bankruptcy within the meaning of these Notice.

clauses is not confined to formal or even direct notice
; a

knowledge of facts from which an act of bankruptcy ought to

be inferred is sufficient (s).

I! Notwithstanding the protection afforded by the above enact- General rule

ments to persons dealing with, or suing out execution against fn thrabove

debtors, hofid fide, and without notice of acts of bankruptcy
excepted cases.

committed by them, the old doctrine of relation applies as

rigorously as ever, save in the excepted cases {t).
"'

As a rule that which is in itself an act of bankruptcy cannot Acts of bank-

be upheld as a bond fide payment, dealing, or transaction, cepted.^°

within the meaning of the enactment above referred to {u).

But an execution levied by seizure and sale is not invalid by
reason only of its being an act of bankruptcy {x).

(?•)
A hona fide payment by an

agent to his principal is not pro-
tected if the principal has com-

mitted an act of bankruptcy, and

the agent knows it when he pays
the money, Ex parte Edivards, 13 Q.

B. D. 747. Compare Be Sinclair, 15

ib. 616.

(s) See Ex parte Snowhall, 7 Ch.

534.

(<) See Turquand v. Vanderplanh,
10 AI. & W. 180 ; Kynaston v. Cro^ich,

14 M. & W. 266
; Gannan v. Sovih

Eastern Rail. Co., 7 Ex. 851. It ap-

plied under 7 & 8 Vict. c. Ill, on the

bankruptcy of companies, Aitchison

V. Lee, 3 Drew. 637 ; Affd. 3 Jur.

N. S. 95.

(tt) See Sevan v. Nunn, 9 Bing.
107.

(x) 46 & 47 Vict. c. 52, § 46 (3).

§ 4 (e) makes the execution an act

of bankruptcy.
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Consequences to

partners of doc-

trine of relation

back.

What is notice to a firm lias been already alluded to (y).

The doctrine of relation back, with its exceptions, having

been noticed in a general manner, it is proposed to examine

its consequences as regards, first, bankrupt partners and

persons dealing with them
; secondly, solvent partners and

persons dealing with them
;
and thirdlj'^, creditors who have

issued execution against the partnership assets.

Bankruptcy of

partners deter-

mines their

1)0wer to deal

with the pro-

Ijerty of the

firm.

Bankruptcy of

one partner
determines his

power to deal

with assets.

(a) Transactions with bankrupt partners.

When a firm is adjudged bankrupt, it is necessarily dis-

solved, and the power of its members to carry on its business

is thereby determined. Moreover, if there has been a joint

act of bankruptcy committed by all the partners {e.g., by a

conveyance of all their propert}^), the title of the trustee will

relate back as against all the partners to that time. But if

there has been no joint act of bankruptcy, but each of the

partners has committed an act of bankruptcy at a different

time from the others, then peculiar difficulties arise; for a

certain time having elapsed between the first act of bankruptcy

and the next, the Jirm cannot, during this time, be treated as if

it had been bankrupt, but only as if one of its members had

been so. The consequences, therefore, of an adjudication

against a firm, where each member has committed a separate

act of bankruptcy at a different time from the others, are, so

far as regards transactions with strangers, the same as if there

had been a succession of adjudications against each member

separately {z) . What these consequences are, it is now jproposed

to examine.

It has been already pointed out that the bankruptcy of one

partner dissolves the firm (a). Moreover, where one partner

commits an act of bankruptcy, and is adjudged bankrupt, his

power of trading and of acting in his own right in tlie

(y) Ante,T[)Y>.l4l,et seq. If execution trustee, Edwards v. Cooj>er, 11 Q. B.

issues at the suit of several persons 33.

jointly, and one of them has notice

of an act of bankruptcy committed

by the execution debtor, such notice

avoids the execution as against the

(s) See, accordingly. Fox v. Han-

hmj, Cowp. 445
;
Edioards v. Hooper^

11 M. & W. 363.

{a) Ante, p. 649.
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disposition of the property of the partnership, is determined Bk. IV. cimp. 4.

as fi'om the date of the act of bankruptcy. Indeed, so far as

he is concerned, he may be regarded as a sole trader whose

power of dealing with property in his own right ceases on an

act of bankruptcy (Z>)
. On this ground, amongst others, the

assignees in Hague v. Rolleston (c), recovered from a creditor Hague i-.

of a firm goods of the firm transferred to him by the bankrupt

after he had committed an act of bankruptcy, for the purpose,

apparently, of preferring him to other creditors. On the same

ground, it was determined in Thomason v. Frereid), that the Thomasonu
= '

. .

^
Frere.

indorsement of a partnership bill by two out of three partners,

conferred no title on the indorsee, the indorsement having been

made after the two indorsers had committed acts of bank-

ruptcy (<?). This case is very important, and is a clear autho-

rity for the proposition that when a partner becomes bankrupt,

all his authorities to bind the firm by dealings in the ordinary

course of business, are to be deemed as having been determined

by the act of bankruptcy (/).

This doctrine, however, must not be carried too far. It has

already been seen that persons who hold themselves out as

partners, are liable for the acts of each other done in the ordi-

nary course of business, although they may have been done

without authority. On this principle, it was held in Lacy v. Lacy v.

Woolcott
Woolcott ig) ,

that a solvent partner was liable to a honCifide

holder of a bill fraudulently accepted in the name of the firm

by a co-partner who had previously committed an act of bank-

ruptcy. The case was distinguished from Thomason v. Frere

(h) See per Bayley, J., in Harvey it is clear that this is not necessary

V. CricJcett, 5 M, & S. 341. to enable a lond fide holder for

(c) 4 Burr. 2174. See, also, Burt value without notice to sue on the

V. Moult, 1 Cr. & M. 525, a similar bill. See Laaj v. Woolcott, 2 D. &
case. E. 458

;
Ex ])artc Robinson, 3 D. &

(d) 10 East, 418. Ch. 376, and C. P. Cooper, Ca. in

(e) See, accordingly, 5wrf V. ilfowZi, Ch. temp. Brougham, 162.

1 Cr. & M. 525. It is said that (/) A fortiori is a bill given liy

partnership bills ought in the case him in the name of the firm for

of the bankruptcy of one partner, his separate debt invalid as against

to be endorsed by his trustee and the payee, Heilbut v. Nevill, L. E. 4

the solvent partners, see Ahel v. C. P. 354, and 5 ib. 478.

/S'u«07i, 3 Esp. 108, and Rmis- (g) 2 D. & E. 458.

hottom V. Lems, 1 Camp. 279. But
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Bk. ly. Chap. 4.

Sect. 2.

Consequences to

jiartners of doc-

trine of relation

tack.

What is notice to a firm has been already alkidecl to (?/).

The doctrine of relation hack, with its exceptions, having

been noticed in a general manner, it is proposed to examine

its consequences as regards, first, bankrupt partners and

persons dealing with them
; secondly, solvent partners and

persons dealing with them
;
and thirdly, creditors who have

issued execution against the partnership assets.

Bankruptcy of

partners deter-

mines their

power to deal

with the pro-

perty of the

firm.

Bankruptcy of

one pai-tner

determines his

power to deal

with assets.

(a) Transactions with bankrupt partners.

When a firm is adjudged bankrupt, it is necessarily dis-

solved, and the power of its members to carry on its business

is thereby determined. Moreover, if there has been a joint

act of bankruptcy committed by all the partners (e.g., by a

conveyance of all their propert}'), the title of the trustee will

relate back as against all the partners to that time. But if

there has been no joint act of bankruptcy, but each of the

partners has committed an act of bankruptcy at a different

time from the others, then peculiar difficulties arise; for a

certain time having elapsed between the first act of bankruptcy

and the next, the Jirm cannot, during this time, be treated as if

it had been bankrupt, but only as if one of its members had

been so. The consequences, therefore, of an adjudication

against a firm, where each member has committed a separate

act of bankruptcy at a difi'erent time from the others, are, so

far as regards transactions with strangers, the same as if there

had been a succession of adjudications against each member

separately {z). What these consequences are, it is now proposed

to examine.

It has been already pointed out that the bankruptcy of one

partner dissolves the firm (a). Moreover, where one partner

commits an act of bankruptcy, and is adjudged bankrupt, his

power of trading and of acting in his own right in the

(y) J[nfe,pp.l41, e< seq. If execution

issues at the suit of several persons

jointly, and one of them has notice

of an act of hankiaiptcy committed

by the execution debtor, such notice

avoids the execution as against the

trustee, Edwards r. Cooper, 11 Q. B.

33.

(s) See, accordingly. Fox v. Ean-

biiry, Cowp. 445
;
Edwards v. Hooper,

11 M. & W. 363.

(a) Ante, p. 649.
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disposition of the property of the partnership, is determined Bk. IV. Chap. 4.

as from the date of the act of bankruptcy. Indeed, so far as

he is concerned, he may be regarded as a sole trader whose

power of dealing with property in his own right ceases on an

act of bankruptcy (&). On this ground, amongst others, the

assignees in Hague v. Rolleston (c), recovered from a creditor Hague v.

of a firm goods of the firm transferred to him by the bankrupt

after he had committed an act of bankruptcy, for the purpose,

apparentl}^, of preferring him to other creditors. On the same

ground, it was determined in Thomason v. Frere (d), that the Thomason v.

f
'

_ ^

^ ^
Frere.

indorsement of a partnership bill by two out of three partners,

conferred no title on the indorsee, the indorsement having been

made after the two indorsers had committed acts of bank-

ruptcy (e). This case is very important, and is a clear autho-

rity for the proposition that when a partner becomes bankruj)t,

all his authorities to bind the firm by dealings in the ordinary

course of business, are to be deemed as having been determined

by the act of bankruptcy (/).

This doctrine, however, must not be carried too far. It has

already been seen that persons who hold themselves out as

partners, are liable for the acts of each other done in the ordi-

nary course of business, although they may have been done

without authority. On this principle, it was held in Lac2/ v. Lacy v.

Woolcottig), that a solvent partner was liable to a bond fide

holder of a bill fraudulently accepted in the name of the firm

by a co-partner who had previously committed an act of bank-

ruptcy. The case was distinguished from Thomason v. Frere

(b) See 2^er Bayley, J., in Harvey it is clear tliat this is not necessary
V. Crickett, 5 M. & S. 341. to enable a bo^id fide holder for

(c) 4 Burr. 2174. See, also, Burt value without notice to sue on the

V. Moult, 1 Cr. & M. 525, a similar bill. See Lacy v. Woolcott, 2 D. &
case. E. 458

;
Ex ixirte Eohinson, 3 D. &

(d) 10 East, 418. Ch. 376, and C. P. Cooper, Ca. in

(e) See, accordingly, ^itri V. ilfoztZi, Ch. temp. Brougham, 162.

1 Cr. & M. 525. It is said that (/) A fortiori is a bill given by
partnership bills ought in the case him in the name of the firm for

of the bankruptcy of one partner, his separate debt invalid as against
to be endorsed by his trustee and the payee, Heilhut v. Nevill, L. E. 4
the solvent partners, see Abel v. C. P. 354, and 5 ib. 478,

Sutton, 3 Esp. 108, and Pmius- {y) 2 D. & E. 458.

bottom V. Lev:is, 1 Camp. 279. But
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Bk. IV. Chap. 4,

Sect. 2.

But tliey have
a right to see

them
;

and to bring
actions to re-

cover partner-

shijj debts.

Solvent partner
will be appointed
receiver.

Right to wind

up the affairs

deeds and documents belonging to the clients of the firm,

a motion by the solvent partner for delivery to him of

such deeds and documents was refused, upon the ground

that, without the consent of the clients, the Court had no

right to order their papers to be delivered to one partner

only (r).

But although the trustee of one partner has no right to the

custody of the partnership books, the solvent partners can be

summoned before the Court, and be compelled to produce

them, and to answer questions relative to the dealings of the

bankrupt (s), although it may not even be alleged that there is

anything due to him from the firm (t).

The trustee has power, with the leave of the Court, to bring

actions in the names of himself and of the solvent partners ;
in-

demnifying the latter, however, against costs, if their names

are used only for the sake of form, and they claim no benefit

from the action {u). So the solvent partners may use the

name of the trustee, upon indemnifying him if he declines to

take any active part in the proceedings (v) ; but they may sue

on contracts without joinmg the bankrupt (iv).

If disputes as to the management of the partnership affahs

arise between the trustee and the solvent partners, and

there is no reason for distrusting the latter, the Court

will appoint one of them receiver of the partnership pro-

perty, directing him to give security, to pass his accounts,

and to furnish the trustee with proper accounts, and to

allow him at all reasonable times to inspect the partnership

books {x).

The power of the solvent partners to wind up the afi"airs of

(r) Davidson v. Napier, 1 Sim.

297. Surely the solvent partner

bad more right to them than the

assignees.

(s) See 46 & 47 Vict. c. 52, § 27
;

Bank. Rules, 1886, rr. 69 and 70 ;

Ex parte Trueman, 1 D. & C. 464.

(t) Ex parte Levett, 1 Gl. & J.

185.

(h) See 46 & 47 Vict. c. 52, § 113.

See Ex parte Wilson, 2 Deac. 387,

and 3 M. & A. 219, as to general

orders authorising assignees to sue.

{v) Ex parte Oiven, 13 Q. B. D.

113
; JVJiitehead v. Hughes, 2 Cr. &

M. 318, and 2 Dowl. Pr, Ca. 258,

and 4 Tyr. 92.

(w) 46 & 47 Vict. c. 52, § 114.

(x) See Ex parte Siovcld, 1 Gl. &

J. 303 ; Freeland v, Stansfeld, 2 Sm.

& G. 479.
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the partnership is, however, personal to themselves, and arises ^^-
^^- ^^^^-

^-

from the confidence originally placed in them by the bankrupt,

and which is continued to be placed in them by the Court so personal to

long as there is no reason to the contrary. The right cannot
partae^s!^

be transferred ;
and therefore, where partnership goods were

seized by the sheriff under an execution against a solvent

partner, and the execution creditor purchased from the sheriff

all the execution debtor's share and interest in the partnership,

and then proceeded to sell the partnership effects, an injunc-

tion restraining such sale was granted by the Court of

Chancery, at the suit of the assignees of the other partner,

who was bankrupt (y).

If there is only one partner living in this country, his co-

partners being either dead or abroad, and he becomes bank-

rupt, the trustee in that case winds up the affairs of the part-

nership as well as the private affairs of the bankrupt (z).

Notwithstanding the doctrine that by an adjudication of Sales, &c., by

bankruptcy against one partner the firm is dissolved, and the

trusteee of the bankrupt partner becomes tenant in common of

the partnership effects with the solvent partners, they can sell

the partnership goods and chattels, and the trustee of the bank-

rupt partner has no locus standi against a bond fide purchaser

from them (h). In Fox v. Hanhury (c), the leading case on the ^o^ ^•

subject, one of several partners became bankrupt ; afterwards,

partnership goods were bond fide sold to the defendant by the

solvent partners, and after the sale the firm was adjudged

bankrupt; the assignees of the firm sought to recover the

goods from the purchaser, upon the ground that by the bank-

ruptcy of one of the partners the firm was dissolved, and the

solvent partners had no power afterwards to dispose of the

partnership effects. Lord Mansfield, in a most carefully con-

sidered judgment, held that the action would not Ue ; and for

two reasons, viz., first, upon the broad ground that, after a

(y) Fraser v. Kershaiv, 2 K. & J. (b) Seel qucere if tliey are only
496. partners in the profits, see Meyer v.

(z) See Hankey v. Garratt, 1 Ves. Sharpe, 5 Taunt. 74.

J. 236
; Everett v. Backhouse, 10 {c) Cowp. 445. See, also, Smith

Ves. 98 ; Barker- v. CroocZair, 11 Ves. v. Stokes, 1 East, 363; Smith v.

86
; Button v. Morrison, 17 Ves. 210. Oriell, 1 East, 368.
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Bk, IV. Chap. 4. partnership had been dissolved by the bankruptcy of one

partner, persons who had dealt with the other partners without

notice of the dissolution, acquired a right against the solvent

partners and the assignees of the bankrupt partner; and

secondly, upon the technical ground that the assignees could

not claim to be more than tenants in common with the pur-

chaser, and that trover would not lie at the suit of one tenant

in common against his co-tenant, unless under very special

circumstances.

Harvey V. In Harveii V. Crickett(d), which was not an action of trover,
Crickett. \

^ ^'
. t i n • •«.

but assumjjsit for money had and received, the plamtms, as

assignees of a bankrupt partner, sought to recover from the

defendant, creditors of the firm, money paid to them by the

solvent partner after the act of bankruptcy ;
but it was held

that the action would not lie ; not, however, because the

plaintiffs and the defendant were tenants in common, but

because, notwithstanding the bankruptcy of one of the part-

ners, the other was entitled to apply the partnership assets in

payment of the partnership debts.

Morgan v. Again, in Morgan v. Marquis {e), the assignees of a bankrupt
arquis.

partner sought to recover from the agent of the firm monies

received by him from the sale of goods effected by him after

the bankruptcy, by the desire of the solvent partner ;
but it

was held that the action would not lie, because it was com-

petent for the solvent partner to deal with the property as he

had done.

Principle and These cases have been referred to thus in detail, in order to

show that they rest on something more satisfactory than the

technical doctrine that trover will not lie by one tenant in

common against the other. Although this doctrine was, no

doubt, sufficient for the decision of Fox v. Hanhiiry, Smith v.

Stokes, and Smith v. Oriell, and was apparently thought by the

Court of Exchequer, in Buckley v. Barber (/), to afi'ord the

(d) 5 M. & S. 336. Woodhridcje v. White, 2 K E. 81, Ex., vhere

V. Swann, 4 B. & Ad. 633, and the assignees sued an auctioneer in

Smith V. Goddart, 3 Bos. & P. 465, trover for partnership property
sold

are nearly similar cases, and in tliem by the orders of the solvent partners,

there was notice of the bankruptcy. (/) 6 Ex. 182.

(e) 9 Ex. 145. See, also, Leivis

effect of fore

going cases,
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only reason by which those decisions could be iustified, vet it ^^- IV. Chap. 4.

Sect 2
is submitted that those cases, together with the others just

~—
referred to, are, in fact, authorities for the proposition that,

notwithstanding the bankruptcy of one partner, the solvent

partners can deal with the partnership property as if no bank-

ruptcy had intervened, and can consequently confer a title,

not only to an undivided share in, but to the whole of, any of

the property which they assume to dispose of in the ordinary

way of business, and to persons dealing with them bond

fideig).

The case of Ex parte Robinson (h) goes the whole length of Ex paiio

the doctrine here contended for. There A. and B. were
^°^'''^°"'

partners. A. committed an act of bankruptcy, and afterwards

B. accepted bills in the name of the firm, as a security for a

previously contracted obligation. On the subsequent bank-

ruptcy of B. it was held that the holders of these bills were

entitled to prove against the joint estate of A. and B.
; for, as

between the firm and bond fide holders of the bills for value,

B.'s authority to accept them for himself and co-i^artner, and

for a partnership debt, could not be disputed.

But although a bill accepted by one partner in the name of Bill accepted

the firm, and after the bankruptcy of one of its members, is the
^^^^^^^^ J^JjJf"

bill of the firm, it is obviously a very different thing from the ^^p^^^ ^°^

,

.„ ,

•' ^ ^
bills of the

bill ol a firm m which all the partners are solvent ; and an firm for all

igi-eement to exchange bills of a firm for something else, is
P^'^i'"'^''

lot performed by the delivery of bills of the firm, after some
)r one of its members are banki'upt. This was the ground of

iecision in Ex parte McGae (i). There A., B. and C. were Ex parte

lankers; D., a customer of the bank, was in the habit of^^^^''""'

eceiving bills from various people ; and it was agreed between

'

(g) See, accordingly, Fraser v.

'ershaw, 2 K. & J. 496. See, also,

•'upper V. Haythorne, before Sir

[i^m. Grant, and reported in a note

I Gow, N. P. Eep. 135. See

irther on this subject generally,
ote 2 M. at p. 133 of the Appendix
ji
1 Mont. Part,

(/i) 3 D. & Ch. 376, and 1 Mon. &
. 18, reversing Ex parte Ellis,

Mon. & Bl. 249. Ramshottom v.

Duck, 1 Mont. Part. App. note 2

M. ;
Eamsbotham v. Oator, 1 Stark.

228
;
Eavisbottom v. Lewis, 1 Camp.

279
;
and Abel v. Sutton, 3 Esp.

108, must be considered as over-

ruled 30 far as they are inconsistent

with the case in the text.

(i) 19 Ves. 606. See, too, Jom-

bart v. Woollett, 2 M, & Cr. 389.

X X
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Bk. IV. Ctap. 4.

Sect. 2.

TaJidhy of

aels of stdnoit

partnasBot
dependent tm

notice oflaiik-

hiin and the bank, that he should indorse and pay the bills

into the bank, and receive in exchange its notes. This agree-

ment -was acted on. A. and B. became bankrupt; but D.,

without knowledge of that fact, continued to pay iu bills, and

to receive the notes of the bank. Afterwards C. became bank-

rupt ; a joint adjudication was made against A., B. and C. It

was held that their assignees were bound to return to D. the

biUs paid bv him since the bankruptcy of A. and B.
;

for

although he had received notes for such bills, those notes

were not such notes as he had stipulated for, and was entitled

to : they were notes, not of A,, B. and C, but, in substance, of

C. and the assignees of A. and B.

It win have been observed, that the validity of bond fide

dealing of solvent partners after the bankruptcy of their c

partners, does not depend on the clause in the Bankruptcy act

Tvlatin cr to bond Tide dealiDgs and transactions with bankn^
without notice of any act of bankruptcy committed by theiL

That clause increases, but is not essential to the safety id

persons hjnd Jide dealing with partners who have committed

no act of bankruptcy. H:in--:y v. Crickett (A) and Woodbrilgt

Y. Swann (?) are conclusive on this head.

GaBiieti]«x€ht
oftFB^eeaBd
exeestioB. oe-

(e) Exemiion erediiors.

Subject to the qualifications introduced by statute, the lifle

of an execution creditor was always liable to be overriddei by

the commission of an act of bankruptcy on the part of 4e

debtor, before the goods taken in execution were actual^

sold (m) .

The statutory enactment now in force is 46 & 47 Tict- c 5^

§ 5 45 and 46, which are as follows. It wiH be obserred Aat

there is no distinction between traders and non-taaders-

§45. (1.) Wherea taBdnarhasisgqgdeBeggionaigOTa die goods or]
'

-yty at has attached any debt due to liiin, he diaU not he (

zhe hea^&L of fhe exeenfkai or attariimpnt against the trKsee rx

: :cT c£ the debbo^ unkss he has nnmjiiftpA the eseeaHsm. cr atta^

_: : Iate<tf Ae r^:^"—'- ^
: .:. and h^ioxe notieeaf ftejup-

(l) 5 >£ i S. 336 ; at:

J) 4 K i Ad. coS.

See Ob^o- t. Ot&f, 1 Sfc

Ik C, and note thoe.
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:" :f iiiT car>nrr— ----- ' - —
r "^r^^: :ae debto^ or of tiie Ei- IT.G13-. i.

-i:-::kTavad": : .. :le debtor. ^Sect. L

(2.) For -
_

ri of this Act, an ex- gainst goods is completed

ty sedr^r ; '.zi - laic : ir_ ^meni of a aebt is completed by receipt of

fli;
" "

:

-
T- : ,

-:_ -- -.- r
^_

_- - 7 ^ seizure, or, in tLe

ea^- -- i— - - - receiTer n}.

§ 46. (1.) "WTie: - . _ _ :^ l:i eseentian, :^ 1 . :;:re Ihnies of sterif

titt 8>Ie tiieieof notice is served on the siienii il : . ; zeiving cider has ^ ^ goodstakea

be^ made a^ -  
- -

-r, dcliTer me
goodBtDfiieo:i-_ ;;-c-7^ ;; ::_- _^ _. .;__. _: _e co=3 of the

PTOiiirinm Jjall be 3 chaige :z. "_r j;;;is =<? delrr-cT^ and the cSdal
rBBHTSG- - — -7 sell the goods or 1:: -

_
jt ilitreijf for the

pnrpc- :_:_- -ie charge.

''^ _ - : :_T - ; ^: :-
- --'

-"T t- -:-i i::irr an e3:=':-ri:n in re=p<eet

ef - -T-: : :  ::i- 7 : ,

- ^
_:-

;
: :- ,-. rhe ^Lrrin -"- .v ^ deduct

fl: r : :_ r : ; :'- I- :; ; 1^ "._ T
 

: :

-
r ; : ; _ .in the lialaii«>

Ibr : ^r-.ii . _ . :_ "^.imn :.- : :-:_r
- n:e is serred en him of a

:." -

'

'
;r by the debtor, and

_: __:, ; ,^_ ; . .- '.-? "-^^^^n of vMeh
tee m tne

lae execti-

ti

F
^^•-^ T-^

r.rrT
-•- V.--

Tl "t clauses appiv as well to cases wkere one partner is

_ :. :_ '. zke same panner is th.e execution deLtor, as to

- T wiiere all the partners are bankrupt, and all are execution

ibtors : it wiD. also be probably held to applv where one part-

t: iilIt is bankrnpt, and the execntion is against the firm for

-n^rship debt (o) ; proiided the Court is in a position to

per distribution of the assets of the firm amongst

.::rs thereofl But if a firm carries on business, and Case wliere some
_ . , . J paraiers are

-J abroad, and se-me of tne partners are resident ^hrr^.^i,

(«) Heaauxid v. ZtV:3^?j, 19 Q. R tiai as sttaebmmt within the mean-

See Bi Hjc^:fi, 33 Ch. D. ing of § 133 of the act of IS43,

'3,aa to ekgi*, Seeas to protected AUeki^m r. Lee^ 3 Drew. €37. 6o4,

uosES not bexi^ eseeotuHis, Ex. &c. ; hSL 3 Jar. >. S. 95.

:rfe Dicbn, 4 (3i. D. 52^ and (0) Fdlowing the analogy of the

Zrell T. Gnat Cemtnl Ga* (Ss., L B. old law, see Barker v. Gcodair, 11
'

Ex. 2^. A windmg-^ crfer Yes. 73, and Dutton v. Morriitm, 17

3(Jired W ^13 srccnitGsgst rf an Yes. 210. See, too, Be JFoi^ 1 J.

& W. 610 ; AsoiL, 12 Itod- 446.

X X 2
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BL IV. Chap. 4 there, and a creditor has, by proceedings instituted abroad

^!!i!:
against the foreign house, taken its effects there in execution,

he will not be interfered with by the courts here, at the instance

of the trastee of a bankrupt member of the firm residing in

this country (jj). As the Coui't in such a case cannot ensure

a proper distribution of the pai-tnership assets amongst all the

creditors of the fii'm, it will not deprive any of those creditors

of the advantages which they may have obtained, and to

which they are entitled by the laws of another country. If,

however, the creditor has received more than the amount of

his debt, he will be made to account to the trustee for the

difference (5).

Before the Judicatm-e acts it was held that where A. and B.

were partners, and A. committed an act of bankruptcy, and a

separate creditor of B.took the pai'tnership property in execu-

tion, and sold it, A.'s trustee, although not entitled to recover

the property sold, or its value, was entitled to part of the

proceeds of its sale ;
and in the absence of evidence to the

conti-aiT, to one-haK of such proceeds (r). If, however, the

tiTistee of a bankrupt fii'm sold its property, a creditor who had

previously issued execution against that property for a separate

debt of one of the paiiners, could not sue the trustees for that

partner's share of the proceeds of the sale (s). The effect of

the Judicature act on such cases as these has been ah-eady

considered (t).

Eight of

trustee to part
of proceeds of

sale under

execution.

SECTION III.—OF THE DOCTKIXE OF REPUTED OWNERSHIP.

1. Generally.

Reputed owner- From the time of James the Fii'st, and since, it has been

^'"'P-

thought proper by the Legislatm'e to declare that upon the

(p) See Brickwood v. Miller, 3

Mer. 279. See, too, the excellent

judgment of C. J. Eyre, in Phillips

V. Hunter, 2 H. Bl. 410, and the case

of Waring v. Knight, referred to by
Mm.

(g) Brkkwood v. Miller, 3 Mer.

2S4.

(r) Mayheio v. Herrick, 7 C. B.

229. Compare Morgan v. Marguii,

9 Ex. 145.

(s) Garlett v. Veale, 5 Q. B. 408.

(t) Ante, hook iii. c. 5, § 4.
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bankruptcy of any trader his creditors shall have the benefit Bk. IV. CLap, 4.

Sect 3
not only of his own property, but also of all such goods of '——
other people as at the time of his bankruptcy are in his pos-

session, order, or disposition, with their permission. Under
the old acts such property did not, like the bankrupt's own

property, vest in the assignees ;
but an order for sale was made,

and when made, was retrospective, and enabled them or the

purchaser from them, as the case might be, to sue for the

goods (?i). Under the Banki'uptcy act, 1883, however, this

distmction does not appear to exist (x).

The object of these enactments is to prevent a trader from Object of above

obtaining undue credit by being allowed to parade as his own,
«''^''*°^^"^'-

property which in fact belongs to other people ; and notwith-

standing the very general language of the enactments, their

appHcation has always been controlled by a reference to the

mischief which they were designed to prevent; and as the

habits of a trading community vary, it may well happen that

circumstances which are at one time calculated to deceive are

not so at another. Whether, therefore, property in the posses-
sion of a bankrupt, but not belonging to him, will pass to his

trustee by virtue of the doctrine of reputed ownership, will

depend upon the circumstances under which, and the purposes
for which, they are in his possession (y).

By the Bankruptcy act, 1883 the reputed ownership clause

is as follows :— § 44 enacts that the property of a bankrupt
divisible amongst his creditors shall include,

—

(iii.) All goods being, at the commencement of the bankmjDtcy, in the

possession, order or disposition of the bankrupt, in his trade or

business, by the consent and permission of the true owner, imder

(u) The order might be made and § 54.

retrospectively, as in Re Hcslop, 1 {y) See as to customs of trade, &c.,
De G. M. & G. 477. See, as to Ex parte Brooks, 23 Ch. D. 2G1

;
Ex

;he order for sale, Quartermaine v. ^5«r<e Turquand, 14 Q. B. D. 636
;

Bittleston, 13 C. B. 133; Freshncy Ex parte JVingfidd, 10 Ch. D. 591 ;

.-. Garrick, 1 H. & N. 653
;
and as Ex parte Vaux, 9 Ch. 602

;
Ex jmrte

its conclusiveness, Graham v. TVatkins, 8 ib. 520
; Priestley v.

'^^arher, 14 C. B. 134 ; Ex parte Pratt, L. E. 2 Ex. 101 ; L'l/all v.

Food, 4 De G. M. & G. 861 ; and Bowles, 1 Ves. S. 348
; Joy v. Camp-

s to restraining a sale under it, hell, 1 Sch. & Lef. 328 ; Hamilton v.

\Iatlier v. Lay, 2 J. & H. 374. Bell, 10 Ex. 545
;
Horn v. Baker, 9

(x) 46 & 47 Vict. c. 52, § 44 (iii.) East, 215, and 2 Sm. L. C.
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Sect. 3.

such circumstances that he is the reputed owner thereof ; pro-

vided that things in action other than debts due or growing

due to the bankrupt in the course of his trade or business, skall

not be deemed goods within the meaning of this section (a).

1. Property
must be per-
sonal.

Choses in

action.

Upon this enactment the following observations require

attention :
—

First, as to the property.
—The reputed-ownership clause

does not extend to land or any interest therein ;
and not there-

fore to leaseholds (a), equities of redemption or the like Q)) ;

nor to fixtures, even though removable as between landlord

and tenant (c). But with the exception of choses in action

other than debts due to the bankrupt in respect of his trade or

business, all pure personal estate is included in the clause (rf).

It includes, for example, ships, notwithstanding the registry

acts (c).

Debts due to the bankrupt in respect of his trade or busi-

ness (/) are within the operation of the clause. But all other

choses in action are excepted, e.g., debentm"es(p), pohcies

of insurance (/t), shares in partnerships (i), shares in com-

panies {k) and equitable interests therein (Z).

(«) 46 & 47 Vict. c. 52, § 44 (iii.),

and see § 168 for the definition of

goods and property.

(a) Roe v. Galliers, 2 T. R. 133.

(b) Jones V. Gibbons, 9 Ves. 407.

But as to money directed to be

raised by sale or mortgage, see Be

Hughes, 2 Hem. & M. 89.

(c) Horn v. Baker, 9 East, 215,

and 2 Sm. L. C.
;
JVliitmore v. Emi>

son, 23 Beav. 313
;
Mather v. Fraser,

2 K. & J. 536
;
Ex parte Scarth, 1

M. D. & D. 240 ; Ex 'parte Cotton,

2 ib, 725 ; Boychll v. McMichael, 1

Cr. M. & R. 177 ;
-Ex parte Wilson,

4 D. & C. 143.

(tZ) See Ryall v. Eoioles, 1 Ves. S.

348, as to debts
; Hornbloiver v. Proud,

2 B. & Ad. 329, as to negotiable
instruments

;
Edwards v. Martin, 1

Eq. 121.

(e) Monhhouse v. Hay, 2 Brod. &

Bing. 114, affirming Hay v. Fair-

bairn, 2 B. & A. 193
;
Robinson v.

MacDonnell, 5 M. & S. 228 ;
Ex parte

Burn, 1 Jac. & W. 378 ;
Ex parte

Batson, Cooke's Bank. L. 355, ed. 8.

(/) I.e., debts connected with his

trade, not all debts contracted whilst

h e is a trader. See Ex parte Renshurg,

4 Ch. D. 685 ;
Ex parte Kempt, 9 Ch.

383.

(g) Ex parte Rensburg, 4 Ch. D.

685.

(li) Exparte Ibbetson, 8 Ch. D. 519.

(i) Ex parte Fletcher, 8 Ch. D.

218. See, also, Longman v. Tripp,

2 Bos. & P., N. S. 67 ;
Ex parte

Foss, 2 De G. & J. 230.

(k) JVhinney v. Colonial Bank,

11 App. Ca. 426, reversing S. C. 30

Ch. D. 261, and overruling Exparte

Union Bank of Manchester, 12 Eq.

354. Older decisions may now be

disregarded.

{I) Exparte Barry, 17 Eq. 113.
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Secondlij, as to the order and disposition.
—The act requires

^^- 1^- ^^^-'^p- ^•

that the goods and chattels shall be in the bankrupt's posses-
^——

sion, order, or disposition as reputed owner. Goods therefore mus/beT/

which are in the bankrupt's possession, but not as reputed dtpoSon'of
owner, are not within the clause (7?i). On the other hand,

*^^ ^^"^^^p^-

actual possession on the part of the bankrupt is not necessar}^
If the goods are in the hands of a servant of a bankrupt or in

the possession of a third party, to whom the bankrupt has lent

them, and who is bound to return them when required, they
are in the bankrupt's order and disposition (n). But if goods
are in the possession of a third party who is entitled to a lien

upon them, the trustee is not entitled to the goods as being in

the bankrupt's possession (o).

Nor does the registration of a bill of sale necessarily pre- Bills of sale.

vent the goods comprised in it from remaining in the order and

disposition of the vendor or mortgagor {p).

Debts are deemed to be in the possession, order, or dis- As to debts,

position of him who has the power of giving a valid discharge
for the money payable in respect of them, and of transferring
them in the market without exciting suspicion. Consequently
a mere assignment of debts, although it may be valid enough
between the assignor and the assignee, will not have the effect

of taking them out of the order and disposition of the former.

To effect this, notice of the assignment must be given to the

debtor [q).

What amounts to a sufficient notice of an assignment is often As to the

not easy to decide. It seems, however, that it is immaterial ^^^ noUce.

°

by whom the notice is given (r) ;
that a verbal communication,

(m) See Priestley v. Pratt, L. R. 2 25 Beav. 493, where the person

I

Ex. 101, where the goods were left setting up the lien was only a ser-

with the bankrupt for the owner's vant of the bankrupts.

j

convenience. See, also, Shrubsole v. (p) Badger v. Shaw, 2 E, & E,

I

Siissams, 16 C. B. N, S. 452, where 472 ; Stansfeld v. Guhitt, 2 De G. &
the bankrupt's name had been J. 222. Compare Ex parte Hooman,
painted out from over his own shop. 10 Ec^. 63

;
Ashton v. Blachhaw, 9

(n) Hornsby v. Miller, 1 E. & E. Eq. 510.

192.
(y) Hyall V. Bowles, 1 Ves. S. 348 ;

(o) See Greening v. Clarke, 4 B. & Ex parte Monro, Buck, 300.

C 316
; Ex parte Arhoidn, De G. (r) See Ex parte Agra Bank, 3

359
; Ex parte Taylor, ]\Iont. 240

; Ch. 555
;
Be Bawbone, 3 K. «& J.

and compare Haggard v. Mackenzie, 300 ;
Be Langmead, 20 Beav. 20.
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Sect. 3.

Notice of disso-

lution of part-

nership.

3. In his trade

or business.

4. Property
must be in

if given in the course of business, is as effectual as a written

notice (s) ; that notice by advertisement, if seen by the person

to whom notice ought to be given, is sufl&cient (0 : and that

notice to one partner is notice to the fii-m (u) ;
and notice to

one dii-ector or officer of a company, whose duty it is to receive

it and act upon it or communicate it to the company, is notice

to the company (;r) ; provided that such dii-ector or officer is

not the person whose interest in the company is the subject-

matter of the transaction to be notified {y).

Notice of a dissolution of partnership, and that one of the

partners will receive and pay all debts, is not notice that he

alone is entitled to receive payment of the debts due to the

firm, and is therefore insufficient to take such debts out of

the reputed ownership of the firm (s).

Thirdly.
—The act requii-es that the goods shall be in the

possession, &c., of the banki-upt in his trade or busmess.

This is important, ''^liat is iu a person's trade or business

depends on what he ti'ades in or what his business is, and on

where the particular goods are (a).

Fourthly, as to the time ofpossession.
—The reputed-ownersliip

(s) Alletson v. Cliicliester, L, E. 10

C. P. 319 ;
Ex parte Agra Bank, 3

eh. 555
;
North British Insnr. Co. v.

Eallett, 7 Jur. N. S. 1263 ;
Be

Shelley, 4 De G. J. & S. 543;
Ex parte BicJiardson, M. & Ch. 43

;

Gale V. Levds, 9 Q. B. 730. Mere

casual knowledge by a secretary is,

however, not enough. Societe Gene-

rale de Paris v. Tramways Union Co.,

14 Q. B. D. 424, and 11 App. Ca.

20
;
Re Burr's Trust, 4 K. & J. 219

;

Ex parte Watkins, 2 M. & A. 348 ;

Ex parte Burhridge, 1 Deac. 131 ;

Edwards v. Martin, 1 Eq. 121.

(0 Lloyd V. Banks, 3 Ch. 488.

(m) Ante, p. 141.

(x) Alletson v. Cliichester, L. R. 10

C. P. 319 ; Browne v. Savage, 4 Drew.

635 ;
Ex parte Richardson, M. & Ch.

43
;

Gale v. Lewis, 9 Q. B, 730 ;

Pinkctt v. Wright, 2 Ha. 120.

Notice to the liquidator, if the com-

pany is being wound up, is sufficient.

TFragge's case, 5 Eq. 284
;
and see

ante, p. 143.

(y) Browne v. Savage, 4 Dreir.

635 ;
Ex parte Nviting, 2 M. D. &

D. 302 ;
Ex parte Boulton, 1 De G.

& J. 163. Compare Re Shelley, 4

De G. J. & S. 543
;
Duncan v,

Chamlerlayne, 11 Sim. 123 ; Tlwmp-

son V. Sjyeirs, 13 Sim. 469 ;
Ex

parte Wilkinson, ib. 475. Ex parte

Rose, 2 M. D. & D. 131, must be

considered overruled.

(z) Ex parte Burton, 1 Gl. & 3.

207 ; Ex parte Usbome, ib. 358 ;

Ex parte Sprague, 4 De G. M. &

G. 866. Compare Ex parte TFood-

gate, 2 M. D. & D. 394.

(a) See Ex parte Lovering, 24 Ch.

D. 31 ; Ex parte Sully, 14 Q. B. D.

950. See, also, Colonial Bank v.

JVlminey, 30 Ch. D. 261 ;
Ex parU

NoUingham Bank, 15 Q. B, D. 441.
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clause only extends to goods and chattels in tlie bankrupt's '^^' I"^- ^^^p- 4-

order and disposition at the time of the commission of the act

of banki'uptcy to which the adjudication relates (h). Therefore, bankrupt at

although such property may have been left in the bankrupt's j^^^ bauk-°^

order and disposition for a long time, and although he may ruptcy.

thereby have acquired a false credit, still, if before he has

committed an act of bankruptcy, they have been taken out of

his order and. disposition, his trustee will have no claim to

them (c).

In a case where the goods of one partner were in the order

and disposition of the firm, but were insured in the name of

their OT^oier, and the goods were burnt, and. afterwards the firm

became bankrupt, the proceeds of the policy were held not to

form part of the joint estate of the firm, although the goods

themselves would have done so had. they continued un-

destroyed (d).

The efi"ect of removing goods from the order and disposition Bona fide deal-

of a bankrupt after he has committed an act of bankruptcy, ^^ ticJof bank-

turns on the bona fides of their owner, and on his knowledge or ruptcy.

ignorance of the act of bankruptcy ;
for it is held that a removal

of goods is a dealing or transaction withm the meaning of

the protecting clauses (c). Consequently, although a person's

goods and chattels may be with his consent in the order and.

disposition of a trader who commits an act of bankruptcy, yet,

if such person afterwards, bond fide and without notice of such

act of bankruptcy, takes those goods out of the trader's order

and disposition, they will be protected from the claims of his

trustee (/).

(5) See 46 & 47 Vict. c. 52, §§ 43 (d) Ex 2^arte Smith, Buck, 149,

and 44
(iii.),

and 3 Madd. 63 ;
and see Ex parte

(c) See Ex parte Phillips, 4 Ch. D. Browne, 6 Ves, 136 ;
Ex parte Parry,

496
; Stansfeld v. CiMt, 2 De G. & 5 ib. 575,

J. 222 ; Jones v. Divyer, 15 East, (e) As to which, see ante, p, 664,

21
; Smith v. Topping, 5 B. & Ad. and Isitt v. Beeston, L. E. 4 Ex, 159.

674
; Price v. Groom, 2 Ex, 542

; (/) Be Styan, 1 Ph, 105 ; Graham

Ex parte Foss, 2 De G. & J. 230 ;
v. Fierier, 14 C. B. 134 ; Brevnn v.

Sinclair v. Wilson, 20 Beav. 324. Short, 5 E. & B. 227. See, too, Ex

See, also, Ex parte Littlcdale, 6 De ^xtrie Dobson, 2 M. D. & D. 685,

G. M, & G. 714 ;
Ex parte Master- and Burn v. Carvalho, 4 M. & Cr.

man, 4 D. & Ch. 751, which related 690.

to shares.
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Sect. 3,

5. Property
must be in

bankrupt's

possession with

the consent of

the true owner.

Who are con-

siderecl true

owners.

Cases to which
the doctrines

of reputed

ownership do
not apply.

Property in

possession of

bankrupt for

legitimate

purposes.

Fifthly, as to the consent of the true oivner.—Goods and

chattels which, at the time of the commission of an act of bank-

ruptcy by a trader, are in his order and disposition, in fraud of,

or against, or without the will of the true owner, are not within

either the words or the spirit of the reputed-ownership

clause (g). After a bond fide demand by the owner to have the

goods restored to him, they cannot be said to remain with his

consent, or by his permission, in the possession of the bank-

rupt ; and although, therefore, they do continue in his

possession until he becomes bankrupt, his trustee must

restore them (h).

The expression true owner includes creditors having an

equitable or legal charge or lien upon goods and chattels

left by their consent in the order and disposition of the

bankrupt (i). Consequently, the liens of such persons on

goods so left are lost in the event of the bankruptcy of their

debtor (ac).

Having now alluded to the circumstances required to bring a

case within the reputed-ownership clause, it is proposed to

advert shortly to the non-application of that clause to property

which, although apparently within its words, is not within its

spirit.

The doctrine of reputed ownership is confined to those cases

in which possession of the goods by the bankrupt is not justified

by any known custom of trade (l), nor by any bond fide purpose

requiring him to have them under his control {m). If, therefore,

(g) Ex parte Ward, 8 Cli. 144 ;

West v. SUpf, 1 Ves. S. 239
;
Ex

parte Richardson, Buck, 480. See,

also, Acraman v. Bates, 2 E. & E.

456, as to goods at sea.

(h) Ex parte Ward, 8 Ch. 144 ;

Smith v. Toiyplng, 5 B. & Ad. 674 ;

Brcwin v. Short, 5 E. & B. 227 ; Re

Sice, 15 Eq. 69. As to the effect of

giving instructions to demand, see

^Ex parte Phillips, 4 Cli. D. 496.

(f) Ryall V. Roides, 1 Ves. S. 348
;

Hornshy v. Miller, 1 E. & E. 192 ;

Re Slee, 15 Eq. 69.

(k) See last note, and Hoggard v.

Machemie, 25 Beav. 493
;
and see

as to mortgages by deed where

the mortgagor retains possession,

Freshney v. Carrick, 1 H. & N. 653
;

Spademan v. Miller, 12 C. B. N. S.

659, and Ex parte Harding, 15 Eq.

223, where the bill of sale was

registered.

(Z) Ante, p. 677, note {y).

(m) See Priestley v. Pratt, L. R. 2

Ex. 101
; Hamilton v. Bell, 10 Ex.

545
; Joy v. Campbell, I Sch. & Lef.

328
; Holderness v. Rankin, 2 De G.

F. & J. 258.
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goods are entrusted to factors or brokers or known agents to be Bk. iv. Chap. 4.

disposed of by them in the ordinary course of trade, and they
^^''^' ^'

become bankrupt, such goods do not pass to their trustees
;

for the possession of the goods were not calculated to deceive

any one conversant with mercantile operations («).

So, again, property vested in one person in trust for another Trust property.

does not on the bankruptcy of the trustee become divisible

amongst his creditors, either under the reputed ownership
clause or otherwise (o). But the trust must be a bond fide

trust, and not fraudulent, i.e., not created for the pm-pose of

giving the trustee the apparent ownership in order to conceal

the true state of things {])).

In conformity, however, with the general rule relating to Goods held

trust property, where goods and chattels are in the hands of
p^ppoJe!^"

a bankmpt, in order that he may apply them for a specific

purpose, e.g., in payment of debts owing to him by the owner

of the goods, the trustee in bankruptcy must so apply them,

notwithstandmg the reputed ownership clause (2).

2. Particularly as regards partners.

The preceding general notice of the doctrine of reputed Application of

ownership will, it is hoped, suffice to render its application to
re°puted owner-

partners readily intelligible. So far as partners are concerned, ^^'^v to partners.

the doctrine in question derives its chief importance from the

effect it produces on the distribution of their assets ; for it

(/i) See Ex parte Bright, 10 Ch. Ves, 491
;
Ex parte Smith, 4 D. &

D. 566 ; Ex parte Wingficld, ib. Ch. 579.

591
; Ex parte Flyn, 1 Atk. 185 ; {p) Ex parte WatUns, 2 M. & A.

Collins v, Forles, 3 T. B. 316, and 348, S. C. Ex parte Burbridge, 1

the cases in the last note. Compare Deac. 131, reversing Ex parte Wat-
Ex parte Buck, 3 Ch. D. 795, where Uns, 4 Deac. & Ch. 87. See, also,

tlie bankrupt was not known to be Ex parte Ord, 2 M. & A. 724
; Ex

a factor. parte The Lancaster Canal Co., Mon.

(0) 46 & 47 Vict. c. 52, § 44, & Bl. 94, and further, as to secret

cl. 1
; Joy v. Camplell, 1 Sch. & trusts, per Lawrence, J., in Horn v.

Lef 328
;
Ex parte Geaves, 8 De G. Baker, 9 East, 215, and 2 Sm. L. C.

M. & G. 291; Banhhead's Trusts, (q) Ex parte Brown, 3 M. & A. 471.

2 K. & J. 560
;
Ex parte Gillett, 3 See other cases, ante, p. 653.

Madd. 28
; Ex parte Martin, 19
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Effect of cloctrine

on joint and

separate estate.

Ex parte Hare.

Ex parte Hunter,

Liens destroyed

by doctrines

of reputed

ownership.

Hoggard v.

Mackenzie.

Possession of

one partner

generally pos-
session of the

firm.

results from the reputed ownership clause, that in the event of

the bankruptcy of a firm, whatever is in the reputed ownership

of the firm is distributable as its joint estate, whilst what-

ever is in the reputed ownership of some individual partner

is distributable as his separate estate. And this rule prevails

over all others ;
for when a case of reputed ownership is once

established, it is net of the least consequence to whom the

property in question really belongs. As an instance of this,

reference may be made to Ex parte Hare (r), in which furni-

ture belonging to one partner only, but kept in the ofiice of

the firm, and used there as part of the partnership effects,

was, on the bankruptcy of the firm, distributed as joint estate.

The same principle, probably, led to the decision in Ex parte

Hunter (s), in which there were three partners, but one of

them had no interest whatever in anything except the profits ;

it was contended that under these circumstances there was no

joint property of the three, but it was held that the property

of the two must be distributed as if it were the property of

the three.

Again, if goods and chattels are in the reputed ownership of

one or more partners, the liens of the other partners upon

such goods and chattels will be overridden in favour of the

creditors of those in whose order and disposition the goods

and chattels were at the time of the bankruptcy {t). Thus,

in the case of Hoggard v. Mackenzie («), where a Scotch firm

had an establishment in London, which was conducted in its

name by a manager, who had a lien on the goods consigned to

him by his principals for advances made by him, it was held,

on the bankruptcy of the firm, that goods in the possession of

the manager were in the reputed ownership of the firm, and

that his lien could not prevail against the assignees.

As a general rule, however, property of the firm in the pos-

session of one partner for the purposes of the partnership is

not in his order and disposition so as to form part of Lis

(r) 1 Deac. 16 ;
2 Mont. & A.

478, i^r Ersldne, C. J. Sir J. Cross

tliouglit the furniture was in point

of fact partnership property. Com-

pare Ex parte Murton, 1 M. D. & D.

252.

(s) 2 Rose, 382.

(t)
See Byall v. Bowles, 1 Atk.

184.

{u) 25 Beav. 493.
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separate estate ;
he is himself a true owner and his possession Bk. iv. Chap. 4.

is that of the fu-m (x).
^^°^-^-

But the doctrines of reputed ownership only apply to that No joint estate

which is in the order and disposition of a bankrupt ; whilst, ocTpartler"^

therefore, if one partner only is bankrupt the joint estate of ""^^^ ^^ ^^'^'^"

the firm may possibly be treated as his separate estate by being
in his order and disposition (?/), his separate estate cannot be

treated as joint estate by reason of its being in the order and

disposition of himself and his co-partners (^).

The application of the doctrine of reputed ownership to

partners, seldom presents peculiar difficulties, except when

there has been a change in the firm, or where there is a

i dormant partner ; but its application in these cases requires

special notice.

First, zvhere there has been a change in the firm.—li follows i. Reputed

from the principles examined in the preceding pages, that a tiTe^rSbler^
mere change in the firm, whether by the introduction of a new ^ ^^^'^"8^ ia

. the firm.

or the retu'ement of an old partner, does not necessarily cause

a change in the reputed ownership of the property of the old

firm. This is particularly true of debts owing to the old firm, Property of old

and of merchandise belonging to it, but in the hands of third fnTJrejuter
persons ; and there is abundant authority to show that debts o^'^ership.

and goods left in the reputed ownership of the old firm,

although in fact belonging to the new firm, must, in the event

of bankruptcy, be treated as the joint estate of the old firm.

In Ex parte Burton (a) a firm of three partners, A., B., and Ex parte

C, was dissolved. A. continued the partnership business, and
^"''*°°"

the debts due to the firm were assigned to him by B. and C.

The dissolution was advertised, and the advertisement stated

that all debts by or to the firm would be paid or received by A.

No other notice of A.'s exclusive title to the debts was given.

A. became bankrupt, and shortly afterwards A., B., and C.

became bankrupt. It was held that the debts assigned to A.

(x) See infra, for cases showdng (s) See Ex parte Taylor, 2 M. D.
this to be so. & D. 753.

{y) It cannot be so treated if the (a) 1 Gl. & J. 207. See, too, Ex
joint estate is in the joint possession parte Usborne, ib. 358 ; Ex parte
oi aU the -psLitnevs, Ex parte Dorman, Hawtrey, 7 Jur. 71 ;

Ex parte Leaf,
8Ch. 51. &ee, aho, Ex parte Fletcher, 1 Deac. 176, where one member of

8 Ch. D. 218. the old firm had died.
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Bk. IV. Chap. 4. were in the reputed ownership of A., B., and C. ;
for although

Sect. 3.

A., as a partner, was entitled to receive the debts without

reference to the assignment, still, until notice of that assign-

ment was given to the debtors, they were as much at liberty to

pay their debts to B. or C. as to A.

Ex parte go, in Ex imrte Sprague (&), a firm of A. and B. dissolved
° "

partnership ;
the dissolution was advertised m the Gazette ;

and the debtors of the firm were, by a circular, requested to

pay their debts to A. The debts due to the firm were, in fact,

awarded to A. by an arbitrator appointed by him and B. to

determine the terms of dissolution. On the subsequent bank-

ruptcy of A., and of A. and B., it was held that the debts due

to A. and B. were in the order and disposition of the firm ; for

its debtors had had no notice that A. had become solely

entitled to those debts, the circulars amounting to no more

than a request that the debtors would pay their debts to A. on

behalf of the firm.

Ex parte So with goods. If one of two partners retires and assigns
Hams.

j^^g share and interest in the partnership property to the other,

and part of that property consists of goods in the docks or at a

wharfingers, and notice of the assignment is not given to the

custodian of the goods, they will, on the bankruptcy of the two

partners, be treated as forming part of the joint estate, and not

as part of the separate estate of the partner to whom they

were assigned (c).

Reputed owner- On the other hand, if proper notice of a change of owner-

determined by ship is given, that which was the property of the old firm wiU

become part of the estate of the new firm. Further, if A. is

the owner of goods in the custody of a third person, and A.

takes B. into partnership with him, and gives notice to such

I)erson to hold the goods for A. and B., instead of for A. as

formerly, and then A. and B. become bankrupt, those goods

will be treated as in the reputed ownership of A. and B.,

although B. may have been a merely nominal partner, having

no share in the assets of the partnership (d) ;
nor wiU a lien on

{!))
4 De G. M. & G. 866 ;

com- (c) Ex ixirte Harris, 1 Madd. 583.

pare Ex parte TVoodgate, 2 M. & D. (d) Ex imrte Arhouin, De Gex,

394, as to the sufficiency of the 359.

notice in this case.

notice.



EEPUTED OWNERSHIP. 687

the goods in favour of the person in whose possession they Bk. iv. Chap. 4.

are, affect the result, as between the estates of A., and of A. '—

and B. (e).

It has already been seen that the doctrine of reputed owner- Property of old

ship only applies where a bankrupt's possession of goods is the reputed

not justified hj oiiy bond Jide purpose requiring him to have
°^j^^^^||^j||J^,°

them in his custody (/). This principle is peculiarly applic- partners :

able to partners ;
for the possession by one partner of the

goods of the firm may be, and often is, perfectly justifiable ;

and if one partner only is in possession of partnership goods,

and the circumstances are not such as to show that he is in

exclusive possession for purposes unconnected with the part-

nership, those goods will not be treated as in his order and

disposition (^f). In conformity with this principle, if a firm is

dissolved and all its property is vested in one partner upon

trust to pay the debts of the firm, and he becomes bankrupt,

the property of the firm is not distributable as his separate

estate, but retains its character of joint estate (h). It is not

even necessary that there should be any actual assignment to

him upon an express trust
;
for if a firm is simply dissolved

and one partner continues in possession of its property, he is

held to be in such possession on behalf of the firm, and for

the purpose of winding up its affairs, until the contrary is

proved (i).

Thus, in the case of Ex ijarte Cooper (k), A. and B. dis- Ex parte

solved partnership ;
a notice of the dissolution was inserted in

the Gazette, and such notice stated that A. would receive and

pay all debts. A. continued to carry on the partnership

(e) Ibid. Ves. 491 ;
Ex parte Fell, 10 ib. 348 ;

(/) Ante, p. 682. Ex parte Pemberton, 1 Deac. 421.

(g) Ex parte Flyn, 1 Atk. 185 ; (i) Ex parte Williams, 11 Ves. 3
;

Ex parte Taylor, Mont. 240, item Ex parte Taylor, Mont. 240
;
Ex

2nd. Compare Ex parte Brown, 9 parte Gopeland, 2 Mont. & A. 177.

Cb. D. 389, where partnership goods See, too, Ex parte Vardon, 2 M. D.

were mortgaged by two partners, and & D. 694.

one retired, and the mortgagee (k) 1 M. D. & D. 358. Compare
allowed the goods to remain with Graham v. McOidloch, 20 Eq. 397,

the continuing partner. noticed infra, p. 689, where the bank-

(h) Copenum v. Gallant, 1 P. W. rupt was in possession as purchaser.

314 ; and see Ex parte Martin, 19



688 BANKEUPTCY.

Bk. IV. Chap. 4,

Sect. 3.

nor in that of

surviving

partner.

Difference where

continuing part-
ner carries on
business for

himself only.

Horn V.

Baker.

business in the name of the old firm, and he had its property

in his possession. On the subsequent bankruptcy of A. and

B., four months after the dissolution, it was held that the

property of the firm in A.'s possession was not to be considered

as in his order and disposition.

"Where partnership property comes into the hands of one

partner by survivorship, and that partner becomes bankrupt,

very strong circumstances are required to show that such

property is distributable as his separate, and not as joint,

estate (l). If he continues to carry on the business, contrary

to the trust reposed in him, and against the consent of the

persons interested in the estate of the deceased partners, it is

clear that the reputed ownership clause will not apply {m).

"Where, however, a partnership is dissolved, and one of the

partners continues to carry on the business on his own account, i

and not for the purpose of winding up the affairs of the concern,

and where, from lapse of time or otherwise, there is evidence

to show acquiescence in such a course of proceeding on the

part of the retired partners, then the nature of the partnership

property will be held to have been changed, either by virtue of

a tacit agreement between the partners themselves, or by vu'tue

of the doctrine of reputed ownership ; and in either case, that

which was the joint estate of all will be distributable as the

separate estate of the continuing partner (n). Thus, in Horn

V. Baker ip), A., B., and C. dissolved partnership, and it was

agreed that C. and a third person, D., should continue the

business on their own account, and that they should pay an

annuity to A., and after his death to his widow. The partner-

ship property was not assigned to C. and D., but was allowed

to remain in their possession for the purposes of their business ;

and on their bankruptcy, such of the property as consisted of

(I) See Ex 'parte Manchester BanJc,

12 Ch. D. 917, and 13 ib. 465,

sub nom. Ex parte Butcher ; Brett

V. BecJcwith, 3 Jur. N. S. 31, noticed

cmte, p. 600 ;
Ex parte Leaf, Mon.

& Cb, 662 ;
Ex parte Heath, 4 Jur.

28. Compare Ex parte Taylor, Mont.

240, noticed infra, p. 689.

(m) Ex parte Butcher
,
13 Ch. D.

465
; StocJcen v. Dawson, 9 Beav.

239, and on appeal, 17 L. J. Ch.

282.

(n) See West v. Ship, 1 Ves. S.

242
;
Ex parte Barrow, 2 Eose, 252 ;

Ex parte Fell, 10 Ves. 347. See,

also, Ex parte Hayman, 8 Ch. D. H-

(o) 9 East, 215.
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goods and chattels was held to be in their order and disposition,
^^- IV. Chap. 4.

with the consent of their true owner. —  

Again, in Graham v. McCuUoch {])), the plaintiff and the Gratam v.

defendant were partners, and in a suit for dissolution, and

under an order of the Court, the plaintiff agreed to buy the

business, and was let into possession as purchaser. Before

the money was paid he became bankrupt, and it was held that

the business assets belonged to his trustee as part of his estate,

and that the partnership could only prove for the purchase-

money. The property purchased had, in fact, passed in equity

to the bankrupt, who was a mere debtor for the price. The

property was not in the order and disposition of the firm, but

in his own order and disposition with the consent of his co-

partner.

Where the continuing partner is a surviving partner, the Case of surviv-

doctrines of reputed ownership may apply, although, as before
^^'^ ^^ "^'^"

observed, under ordinary circumstances they do not. In Ex Ex parte

'parte Taylor (q), a debt due to a firm had, on the death of one '^^^^°^-

of the partners, been compromised by the survivors, who, in

lieu of payment, had accepted from the debtor two promissory

notes, and a policy of insurance, which, on their bankruptcy,

were in their possession. The Vice-Chancellor (Shadwell)

held, that the debt, having been compromised by the surviving

partners, was within the statute.

Secondly, ivhere there is a dormant x>artner.
—The extent to 2. Effect

which a dormant partner is affected by the doctrine of reputed ownership on

ownership is by no means well settled. It was held in Coldwell ^^oj;™*"^*^ ''
partners.

7. Gregory (r), that if there was a partnership of two persons, Coidweli v.

)ne of whom was dormant, and the other of whom became ^^^soi'y

3ankrupt, the share of the former did not pass to the assignees

)f the latter; it being monstrous to deprive the dormant

lartner of his share in the partnership property, and yet leave

lim hable to all the partnership creditors. This case, how-

(p) 20 Eq. 397. The doctrine of
parte Assignees of Brewster and West

eputed ownership seems hardly ap- 22 L. J. Bank. 62, there cited,

licable to such a case. The pro- (g) Mont. 240, item No. 1.

erty was in equity the bankrupt's ; (r) 1 Price, 119, 130, and 2 Kose,
e was in possession, and was debtor 149.
)r the

purchase-money. So in Ex
Y Y
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Reynolds v,

Bowley,

Bk. IV. Chap. 4.
qyqv, was generally considered as overruled by later authorities

Sect. 3.

which were taken as having settled that, under the circum-

stances supposed, the whole partnership property was in the

order and disposition of the bankrupt, within the meaning of

the reputed ownership clause, and was, therefore, distributable

as if it belonged to him alone (s). It naturally followed from

this, that if a dormant partner retired, and the other partners

continued to carry on the business of the firm, and became

banki'upt, the partnership property was in their order and dis-

position, although it was agreed that they should apply it in

payment of the debts of the old firm (t).

However, in Reynolds v. Boivley (u) the Court of Exchequer

Chamber held that where two partners carried on business in

the name of one of them, the goods of the firm could not be

treated, on the bankruptcy of that one, as in his order and dis-

position with the consent of the other partner. This decision,

if based upon the ground that the so-called dormant partner

was in joint possession with the banki'upt, offers no real diffi-

culty ;
and the decision was based on this ground both by

Willes, J., and Bramwell, B. But the majority of the Court {x)

based their judgment on the much broader gi'ound that the

reputed ownership clause only applies where there is a true

owner, and another person in possession with his consent ;
and

that the clause has no application to cases where the person in

possession is himself a joint owner, and is in possession by

virtue of his ownership, and has as much right to possession

as his co-owner.

In Ex parte Hayman {y), however, property of a father was

held to be in the reputed ownership of himself and his son

who was not a partner, but was liable to some creditors as if he

were a partner. The father, who was the true owner, had

Ex parte

Hayman.

(s) Ex parte Byster, 2 Eose, 256 ;

Ex parte Enderby, 2 B. & C. 389 ;

Ex paiie Cliuck, Mont. 364, and 8

Bing. 469
;
Re Gurry, 12 Ir. Eq. 382.

(t) Ex parte Enderby, 2 B. & C.

389 ;
Ex parte Chuck, 8 Bing. 469

;

Ex parte Jennings, Mont. 45.

(it) L, E. 2 Q. B. 474, reversing

ib 41. See ayite, p. 685, notes (]/)

and (z).

(x) Kelly, C. B., and Byles, Keat-

ing and Smith, JJ. See the next

case in which their reasoning was

not altogether approved.

(y) 8 Ch. D. 11. See, also, Re

Rowland and Grankshaw, 1 Ch, 421 ;

Ex parte Sheen, 6 Ch. D. 235.
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allowed bis property to be in tbe reputed ownersbip of himself Bk. iv. Chap. 4.

and son. Tbe possession in tbis case was not in accordance '-^—-

with tbe title, wbilst in Reynolds v. Boivley it was, and tbis

seems to be tbe test in cases of tbis description.

In Ex parte Wood (z), A. and B. were partners, carrying on Ex parte

business in tbe name of A. Tbey dissolved partnership, and

it was agreed tbat A. should receive and pay all debts, and

should retain the stock-in-trade, and pay B. for his interest.

A. continued to carry on business on bis own account, and

became bankrupt, and afterwards B. became bankrupt. It was

'held that all the partnership debts and stock-in-trade were in

A.'s order and disposition, as reputed owner at tbe time of bis

bankruptcy, and were consequently distributable as his separate

estate, although the dissolution of partnership had not been

publicly made known.

Where, however, a dormant partner is dead, that which tbe in the event of

,, , ,
. .'ii T ,

• 1 • 1 • . death of dormant
ostensible partner is entitled to receive or have in bis possession partner.

IS survivor, cannot be said to be in his order and disposition

vith tbe consent of the true owner (a), unless perhaps the

executors of the deceased allow him to continue to csivry on

msiness with their testator's assets.

SECTION IV.—THE ADMINISTRATION OF BANKRUPT PARTNERS'

ESTATES,

1. General imnciples.

The principles according to which the property of bankrupt Administration

,..,,, , ,, . 1
. of estates of

artners is distributed amongst the various persons having bankrupt

aims upon it, have next to be considered. These principles
P^Jt^^^^s-

•e tbe same, whether the estate to be administered is that of

single bankrupt partner, or that of a banki'upt firm (&).

{z) De Gex, 134. where a husband and his wife carry

(a) See Brett v. Beckwith, 3 Jur. on one business in partnership (she

: S. 31, and other cases cited ante, having separate estate), and he carries

] 688, note {I).
on another business alone, Re Chilis,

{b) The same principles apply 9 Ch. 508.

y Y 2
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Bk. IV. Chap. 4,

Sect. 4.

Joint estate

to be distin-

guished from

separate estate,
and joint
debts from

separate debts.

Ex parte
Cook.

Consequently, the present subject ma}^ be conveniently dis-

posed of by examining the principles which apply to a joint

adjudication against the firm, and by noticing, as may be re-

quired, such peculiarities as are met with when the bankruptcy

is confined to one partner only.

In administering the estate of a bankrupt firm or of some or

one only of its members, it is necessary to distinguish accu-

ratel}^, first, joint from separate estate ; and, secondly, joint

from separate debts : for the leading principle of administration

is, if possible, to pay the debts of the firm (joint debts) out of

the assets of the firm (joint estate), and the private debts of

each partner (separate debts) out of his own private property

(separate estate) : in other words, to make each estate pay its

own creditors (c).

This rule, which has long been established, was clearly laid

down by Lord King in Ex jparte Cook (d), in the following

words ;

"
It is settled, and is a resolution of convenience, that

the joint creditors shall be first paid out of the partnership or

joint estate, and the separate creditors out of the separate

estate of each partner ;
and if there be a surplus of the joint

estate, besides what will pay the joint creditors, the same shall

be applied to pay the separate creditors
;
and if there be, on

the other hand, a surplus of the separate estate beyond what

will satisfy the separate creditors, it shall go to supply any

deficiency that may remain as to the joint creditors
"

(e).

The rule thus laid down by Lord King still prevails.

(c) Ex parte Elton, 3 Ves. 239,

and see 1 Mont. Part. 110, note 2

D. ;
Bank. Eules, 1886, r. 293.

(d) 2 P. W. 500. See, too, Twiss

V. Massey, 1 Atk. 67 ;
Eq:

2^'^^'^'^^

Croivder, 2 Vern. 706.

(e) The principle enunciated

above was departed from by Lord

Thurlow, wbo allowed joint and

separate creditors to be paid pari

piassu. Lord Rosslyn restored the

old rule, but allowed the joint cre-

ditors to be paid pari passit, with

the separate creditors out of the

separate estate in case of tliere

being no joint estate. The rule

thus modified by Lord Eosslyn was

adhered to by Lord Eldou, and has

not since been departed from. See

Ex piarte Taitt, 16 Ves. 193 ;
1

Mont. Part. 110, note 2 D., and

67, note Q. ;
Cooke's Bank. Law,

259 et seq., ed. 8. See, for some

reasons justifying the rule, Lodij-

V. Prichard, 1 De G. J. & S. 613.

614, per Turner, L. J. The rule is

adhered to without reference to the

actual advantage or disadvantage

to the creditors in any jjarticidar

case. See Nanson v. Gordon, 1 App-

Ca. 195
;
Ex parte Collinge, 4 De 0.

J. & Sm. 533.
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The Bankruptcy Act, 1883, enacts as follows :
— Bk. IV. Chap. 4,

Sect. 4.

§ 40. (3.) In the case of partners the joint estate shall he applicahle in

the first instance in payment of their joint debts, and the separate estate of

each partner shall be applicable in the first instance in payment of his

separate debts. If there is a surplus of the separate estates it shall be dealt

with as part of the joint estate. If there is a siirplus of the joint estate it

shall be dealt with as part of the resjjective separate estates in proportion

to the right and interest of each partner in the joint estate.

§ 59. (1.) Where one partner of a firm is adjudged bankruj)t, a creditor joint and

to whom the bankrupt is indebted jointly with the other partners of the separate

firm, or any of them, shall not receive anj'- dividend out of the sej^arate
'^^"^^"^^'^ ^•

property of the bankrupt until all the separate creditors have received the

full amount of their respective debts.

(2.) Where joint and separate properties are being administered, dividends

of the joint and separate properties shall, subject to any order to the con-

trary that may be made by the Court on the application of any person

interested, be declared together ;
and the expenses of and incident to such

dividends shall be fairly apportioned by the trustee between the joint and

separate properties, regard being had to the work done for and the benefit

received by each property.

And the Bankruptcy rules, 1886 (like the older rules) re-

quire distinct accounts to be kept of the joint and separate

jestates (/). The rule is as follows :
—

293. Where a receiving order has been made against debtors in partner- Joint and

ihip, distinct accounts shall be kept of the joint estate and of the separate separate estates

'state or estates, and no transfer of a surplus from a separate estate to the
^°*^°'^'^ •

oint estate on the ground that there are no creditors under such separate

state shall be made until notice of the intention to make such transfer has

)een gazetted.

Further the Bankruptcy rules, 1886, provide :—

269. If any two or more of the members of a partnership constitute a Separate firms,

eparate and independent firm, the creditors of such last mentioned firm

hall be deemed to be a separate set of creditors, and to be on the same

ooting as the separate creditors of any individual member of the firm,

^.nd where any surplus shall arise upon the administration of the assets of

uch separate or independent firm, the same shall be carried over to the

eparate estates of the partners in such separate and independent firm

ccording to their respective rights therein.

(/) Bank. Rules, 1886, r. 293. A general order applies ; Ex partd
etition that separate accounts may G-reen, 1 D. & C. 382.

e kept is improper where the
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Bk. IV. Chap. 4.

Sect. 4.

And as regards costs and remuneration of the trustee they

also provide :
—

Apportionment 127. In the case of a bankruptcy petition against a partnership, the costs

of costa between payable out of the estates incurred up to and inclusive of the receiving

joint and separate ^^.j^^. gj^^^l be apportioned between the joint and separate estates in such

proportions as the Official Receiver may in his discretion determine.

128. (1.) Where the joint estate of any co-debtors is insufficient to defrayCosts out of joint
or separate
estates.

any costs or charges properly incurred prior to the appointment of the

trustee, the Official Receiver may pay or direct the trustee to pay such costs

or charges out of the separate estates of such co-debtors, or one or more of

them, in snch proportions as in his discretion the Official Receiver may

think fit. The Official Receiver may also, as in his discretion he may think

fit, pay or direct the trustee to pay any costs or charges properly incurred,

prior to the appointment of the trustee, for any separate estate out of the

joint estate or out of any other separate estate, and any part of the costs or

charges of the joint estate incurred prior to the appointment of the trustee

•which affects any separate estate ont of that separate estate.

(2.) Where the joint estate of any co-debtors is insufficient to defray any

costs or charges properly incurred after the appointment of the trustee, the

trustee, with such consent as is hereinafter mentioned, may pay such costs

or charges out of the separate estates of such co-debtors, or one or more of

them. The trustee, with the said consent, may also pay any costs or

charges properly incurred for any separate estate, after his appointment,

out of the joint estate, and any part of the costs or charges of the joint

estate incurred after his appointment which affects any separate estate out

of that separate estate. No payment under this rule shall be made out of

a separate estate or joint estate by a trustee without the consent of the

committee of inspection, of the estate out of which the payment is intended

to be made, or, if such committee withhold or refuse their consent, without

an order of the Court.

270. Where joint and separate estates are being administered, the remu-

neration of the trustee in respect of the administration of the joint estate

may be fixed by the creditors, or (if duly authorised) by the committee of

inspection of such joint estate, and the remuneration of the trustee in

respect of the administration of any separate estate may be fixed by the

creditors, or (if duly authorised) by the committee of inspection of such

separate estate.

Keeping distinct Where, under a separate adjudication, the trustee possesses
accounts.

himself of the assets of the firm, he must keep similar distinct

accounts, so as not to pay the separate creditors of the bank-

rupt out of the assets of the firm, nor the creditors of the finn

out of the separate property of the bankrupt (g).

Apportionment
of trustee's

remuneration.

(g) See Ex parte Voguel, 1 Atk.

132, as to the old practice. See,

too, Cooke's Bank. Law, 267, ed. 8,

and the cases of Ex parte Tate, Ex

parte Hayioard, Ex parte Burnahy,

there cited See, too, Watson on
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If a creditor proves his demand against the wrong estate he Bk. IV. Chap. 4.

. Sect. 4
Will, on discovering his mistake, be allowed to transfer his '—

proof to the other estate (h). SSkif&c.
Where one estate has paid debts or expenses which ought to

have been borne by the other, the amount so paid will be

ordered to be refunded by the latter to the former estate (t).

If the joint and separate creditors both agree that the joint Consolidation

and separate estates shall be consolidated and administered as

one fund, there is no reason why such consolidation should not

take place. And where the two estates are so blended that

they cannot be kept separate, they must be consolidated,

whether all the creditors desire it or not ; but if it is prac -

ticable to keep them sej)arate, they will not be consolidated,

except by consent
(/I:).

If a majority of a meeting of both

classes of creditors are in favour of a consolidation, it will,

^nevertheless, not be made until after it has been ascertained

by the Court to be for the general benefit (l) . It is, however,

to be observed that a consolidation of estates does not affect

debts proved before the consolidation takes place ; and if a debt

has been properly proved against each of several estates,

the creditor wiU not be prejudiced by their subsequent con-

soHdation (m).

The principle adopted in bankruptcy of making each estate Comparison of

pay its own creditors, often produces results strangely at ^i^ich lawyers
and accountants

iPart. 324, and 1 Mont. Part, note Parker, Cooke's Bank. Law, 272, P^.^'^*^
^"

f'^'
s Ti ,-.r.  , T, . 1 „ of bankruptcy.
12 D., p. 110, m notes; Button v. eel. 8.

'Morrison, 17 Ves. 209
;
Re Wait, 1 (/i)

Ex parte Vining, 1 Deac. 555.

r. & W. 610. Again, wlien per- (i) Ex parte Rutherford, 1 Rose,
ons are connected in various part- 201

;
Ex parte Reid, 2 ib. 84

;
and

lerships, and a joint adjudication see Rogers v. Mackenzie, 4 Ves. 752,
^ obtained against tbem all, an as to contribution between estates.

rder may be obtained for keeping (k) Ex parte Sheppard, Mon, &
eparate accounts of the different Bl. 415.

rms, as well as the separate {V) See Ex parte Strutt, 1 Gl. &
states of each partner : Ex parte J. 29

;
Ex parte Part, 2 Deac. & C.

larlin, 2 Bro. C. C. 15. But if 1, where an inquiry was directed.

here are several connected firms. In Ex 2^arte Smith, 2 M. & A. 60,
ne of which alone is made bank- it was held unnecessary to serve the

upt, there can only be the common assignees before making a conso-

rder for keeping separate accounts lidating order : the consolidation

f the joint and separate estates of having been found to be beneficial.

le partners composing it : Ex parte (m) Ex parte Fuller, 1 M. & A. 222,



696 BANKRUPTCY.

Bk. IV. Chap. 4. variance with the doctrine of equality, and with an accountant's
'^'^ '

notions of right and wrong. This cannot be better shown

than by the following extract from a work already referred to

on the subject of partnership accounts :

Comparison of "We will suppose A., a man worth 40,000L clear, well known in London,
the moiles m ^-^^ gf extensive credit, to embark with an inventor, B., to carry into effect

and accountants some invention which requires apparently more credit than actual capital ;

proceed in cases there being what may fairly be considered a most excellent prospect of

of bankruptcy,
gxxccess, and of turning the concern, as the phrase is, within a short space

of time, i.e., receiving from the anticipated profits of the concern, within

the number of months in which the bills given by this partnership become

due, sufficient money to meet them or take them up. Some accident inter-

venes, by which it becomes necessary for A., who undertakes to find money,
to raise a sum to meet the numerous bills which the firm has ventured to

put afloat, in expectation of their being taken uj) by the success of the

project. A. raises upon his credit from several persons, j)erhaps at a

distance in the country and altogether ignorant of his trading, what he him-

self considers only temporary loans, to the amount of 39,000Z., and brings

this money into the firm, not as a loan but as capital. We will further

suppose that this is insufficient, and that the firm, after a few more struggles,

stops payment for 50,000Z. owing to diff'erent individuals. A general

meeting of all the creditors is called, at which there is a desire to settle

the matter, and realise the effects as fast as possible, and for that purpose

they put the matter into the hands of an accountant. If the accountant

knew anything of the law of bankruptcy, he would see the difficulties
;

but if he simply followed out the mercantile principles, he would first take

the accounts of the firm, and there find 50,000^. debt, and we will say

4000^. assets ;
and consequently a balance due to the firm from A. and B.

to the amount of 46,000?. ;
of which A. would be indebted 23,O00Z. and B.

23,000L, or in some other proportions as the case may be
;

but as B.

is worth nothing at all, A. would be answerable for the whole. The

accountant would then take A.'s accounts where he finds A.'s estate worth

40,000/., and that he is liable to the firm for 46,000/., and to other people

for 39,000/., making the whole amount of his liabilities 85,000/., upon

which he would declare a dividend of 9s. 4^d He would, therefore, carry

over to the firm, as a creditor for 46,000/., the sum of 21,647/. Is. 3d., and

to the private creditors 18,352/. 18s. 9d., which distributed among the

39,000/., would give them a dividend of 9s. 4|f/. He would then j^roeeed

to distribute the effects of the firm, amounting to 21,647/. Is. 3d., recovered

from A., and the assets in hand, viz., 4000/., and this, being altogether

25,647/. Is. 3c/., distributed among 50,000/., would give a dividend of

105\ 3d. Such would be the result of the accountant's operation. But

some of the separate creditors would probably be dissatisfied with this

result, and strike a docket, and have the accounts taken in bankruptcy.

The Court of Bankruptcy would immediately overthrow the accountant's

labours, and take the accounts upon an entirely dift'erent plan. It would

direct that the separate estate should be distributed amongst the separate

creditors, and if there were any surplus, that it should be paid over to the
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joint estate. Therefore, as 40,000?. would be distributed among 39,000?., Bk. IV. Chap. 4,

they would be all paid in full, and lOOOZ. passed over to the joint estate,
Sect. 4,

making the assets of the joint estate 5000?., which, being distributed among
the 50,000?., would be exactly 2s. in the pound. Thus the Court of Bank-

ruptcy would give the separate creditor 20.?, in the pound, and the joint
creditors 25, ; while, according to the mercantile principle, the separate
creditors ought to have had but 95. 4hd., and the joint creditors 10s. 3d.

Such is the difference between the practice of the two classes. But if the

firm had had no property at all, or the partners, in a fit of despair, had

pledged all the assets for more than they were worth, the Court of Bank-

ruptcy would have adopted the accountant's principle, and suffered the

joint creditors to go in for their dividends upon the separate estate "(«).

2. Ofjoint estate and separate estates.

What property is distributable as partnership property, and Joint and

1 ,
. . , , . ,

, . , separate
what IS not, depends mainly upon two questions, viz. :

—
estates.

1. Whether, as between the partners themselves, the pro-

perty in question belonged to them jointly, or to some or one

of them to the exclusion of the others ; and

2. Whether the property in question, no matter to whom it

belonged, was, at the time of the bankruptcy, in the reputed

ownership of the firm, or in that of some or one only of its

members.

The principles applicable to these questions having been

already fully examined (o), it is only necessary, in the present

place, to notice those peculiar difficulties which are met with

when it becomes necessary to distinguish joint from separate
estate for the purposes of administration in bankruptcy.

It was decided in the celebrated case of Ex parte Ruffin(p), Ex parte

that agreements between partners altering the character of^*^*^"'

partnership property are binding on the trustee in bankruptc}^
if made bond fide, and before the commission of any act of

baiikruptc}^ This case has been followed by many others, and

it is therefore now beyond dispute that if a partnership is

dissolved, and a bond fide agreement is come to between the

partners, to the effect that what was the partnership property

shall become the property of him who continues the business,

(n) Cory on Merc. Accounts, p. IV. c. 2, § 3, and ante, § 3.

124 d seq., ed. 2. ^j) 6 Ves. 119.

(o) Ante, Bk. III. c. 4, and Bk,
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Bk. IV. Chap. 4.

Sect. 4.

Observations

on agreements
converting joint
into separate

estate, and
vice versa.

Fraud.

Executory agreC'

ments.

and afterwards the firm or the continuing partner becomes

bankrupt, that which was the partnership property cannot be

distributed as the joint estate of the firm, but must be treated

as the separate estate of the continuing partner (g). The

creditors of the firm have no lien on its property which can

prevent the partners from bond fide changing its character,

and converting it into the separate estate of one of them (r).

Even if the liabilities of the partnership exceed its assets at

the time when the agreement is made, still, if the partners act

hondfide, and not with a view to defraud their creditors, the

ownership in that which before the agreement was partnership

property will have changed, and the joint creditors of the firm

cannot insist on its distribution as joint estate (s).

In order, however, that property of the firm may have lost

its character of joint estate by agreement between its partners,

the agreement must not be tainted with fraud, nor be still

executory, nor leave the property subject to the liens of the

partners for their own indemnity. If there be fraud, whether

as between the partners themselves or solely as against cre-

ditors, the agreement will not be bmding on the trustee in

bankruptcy (i) ; and where both partners were insolvent, an

assignment by one of them of his share to the other in con-

sideration of a covenant by him to pay the partnership debts

was held fraudulent and void as against the joint creditors («-).

Moreover, if the agreement to transfer or assign is still exe-

cutory, the character of the property will not, in fact, have

been changed at the time of the bankruptcy, and it must, there-

(2) Be Simpson, 9 Ch. 572
;
Ex

parte Walker, 4 De G. F. & J. 509
;

Ex parte Titner, 1 Atk. 136 ;
Ex

parte Fell, 10 Ves. 347 ;
Ex parte

Williams, 11 ib. 6 ;
Ex parte Clark-

son, 4 D. & Ch. 56
;
Ex parte Gurney,

2 M. D. & D. 541 ; Bolton v. P^lller,

1 Bos. & P. 539.

(r) Ex parte Euffin, 6 Ves. 119
;

Ex parte Williavis, 11 ib. 6
;
Stuart

v. Ferguson, Hayes (Ir. Ex.) 472.

Compare the cases cited infra,

note {u).

(s) Ex parte Walker, 4 De G. F.

& J. 509
;
Ex parte Peake, 1 Madd.

346 ;
Ex parte Clarkson, 4 D. & C.

66, per Sir G. Eose, and see Ex pcnie

Carpenter, Mont. «& MacAr. 1. Com-

pare Re Kemptner, 8 Eq. 287, where

the state of the firm was held to dis-

prove hona fides.

(t) See Ex parte Eowlandson, 2

V, & B. 172, and 1 Rose, 416, and

Anderson v. Maltby, 2 Ves. J. 244.

(n) Ex parte Mayon, 4 De G. J.

& Sm. 664
;
Re Kemptner, 8 Eq.

287. Compare the cases in the last

note but one.
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fore, be distributed as if the agreement bad not been entered Bk. iv. Chap. 4.

into (x). Whether an agreement is executory or not, must '—

depend upon its terms ; the test, however, is to see whether

there was, at the time of the bankruptcy, any act still to be

done before the ownership could be considered by the partners

as changed ;
if in any case there was such an act to be done,

the trustee will not be bound by the agreement, whilst if

there was not he will. In Ex parte Wheeler (y), a partner Ex parte

retired; the continuing partner was to take the partnership

property, and to pay the retiring partner an annuity, and the

father of the continuing partner was to become surety for pay-

ment of this annuity. The father, however, who was not a

party to the agreement, declined to become surety, and on the

bankruptcy of the continuing partner it was held that the

agreement was not an executed agreement, and that the pro-

perty of the firm had not therefore, by the agreement, become

the property of the bankrupt. On the other hand, in Ex parte Ex parte

Clarkson (z), where a partner retired upon the terms of receiv-

ing a certain sum of money, partly in cash and partly in bills,

and the cash was paid and the bills were given, it was held that

the ownership in the partnership property had passed, although

the biUs were subsequently dishonoured (a).

Again, even if it has been agreed between partners that on a Property must

dissolution the continuing or surviving partner shall be entitled
gubject'^to the

to the assets of the firm, still so long as these assets continue sub- ^Vi°^
°^
^Y' ° other partners.

ject to the right of the other partners to have them applied in

discharge of the joint debts, the assets will continue joint for the

purpose of distribution in the event of bankruptcy. To convert

them into separate estate the agreement between the partners

must be inconsistent with the continuance of this lien (b).

{x) Ex farU Wlieeler, Buck, 25
; given, the property continued joint.

Ex iiartc Cooper, 1 M. D. & D. 358 ; (a) Compare also Ex parte Cooper,

and see Ex parte Clarkson, 4 D. & Ch. 1 M. D. & D.358, andEx parte Gurney,

64, 67 ; and Re Kemptner, 8 E(i. 286. 2 ib. 541
;
Re Kemptner, 8 Eq. 286.

{y) Buck, 25. See, also, Ex parte (h) See Ex parte Dear, 1 Cli. D.

TFood, 10 Ch. D. 554. 514
;
Ex parte Morley, 8 Ch. 1026

;

(2!)
4 D. & Ch. 56

;
S. C, nomine Ex parte Manchester Bank, 12 Ch.

Ex parteGihson,2'ill.kA.jx.4:. See D. 917, and 13 ib. 465, sub nom.

Ex 2Mrte JVood, 10 Ch.I>. 554, which Ex parte Butcher, where the joint

was a similar case
;
but as no cash assets were not converted. Com-

was paid, and the security was not pare Re Simpson, 9 Ch. 572, where
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Bk. IV. Chap. 4.

Sect. 4.

Evidence of

sucli agree-
ments.

Effect of doc-

trine of reputed

ownership.

Effect of

holding out.

The mere fact that a partnership has heen dissolved, or that

a partner has retired, will not be sufficient evidence of an

agreement for the conversion of the joint estate of the firm

into the separate estate of the continuing partner. It may be

that the property has been entrusted to him simply for the

purpose of winding up the affairs of the concern ;
and unless

there be some agreement by virtue of which it has become his

exclusively, it will in case of bankruptcy be distributable as

joint estate (c).

But, as before observed, whether property is as between

the partners themselves the joint property of them all, or the

separate property of some of them only, the nature of that

property may for the purposes of distribution be altogether

changed by reason of the doctrine of reputed ownership. To

avoid this some change in the possession of the property

should, if necessary, be made consistently with the agreement

between the partners {d). Under ordinary circumstances if

one partner owns all the property used for partnership pur-

poses, and his co-partners have nothing more than an interest

in the partnership business, still that property, if personal, will

on the bankruptcy of the firm be distributable as the joint estate

of all, and not as the separate estate of its true owner (e).

Moreover, if A. allows B. to carry on business with his, A.'s,

goods and on his, A.'s, behalf, although not in his name, but

credit is given to them both on the supposition that they are

I)artners, the property with which the business is carried on

will be treated as the joint estate of the two, and not as the

separate estate of A. (/).

they were. See, also, the cases in

note (e), infra.

(c) Ex parte Leaf, 4 Deac. 287 ;

Ex farte Cooler, 1 M. D. & D. 358
;

Ex parte JFilliams, 11 Ves. 3. The

agreement need not be in writing,

ibid., and see 4 D. & Ch. 67, per Sir

G. Rose.

(cl) See, as to goods in the pos-

session of third parties, Ex parte

Harris, 1 Madd. 583 ;
as to debts,

Ex parte Sprague, 4 Do G. M. & G.

866 ;
as to goods in the possession of

the bankrupt himself, Graham V.

McCulloch, 20 Eq. 397. These and

other cases have been already ad-

verted to. See § 3 of this chapter.

(e) See Ex parte Hayimm, 8 Ch,

D. 11
;
Ex parte Hunter, 2 Rose,

382
;
Ex parte Owen, 4 De G. & S.

351. Compare Ex parte Murton, 1

M. D. & D. 252.

(/) See Be Roivland and Crank-

shaw, 1 Ch. 421
;
Ex parte Eaymaii,

8Ch. D. 11.
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Where property is distributable as joint estate, the joint Bk.iv. Chap. 4.

creditors take it as the promiscuous joint property of all the
^^^*" ^'

partners, without reference to the respective interests of the

partners therein (g).

3. Ofjoint, seimrate, and joint and separate debts.

For the purpose of administering the estates of bankrupt Of joint, sepa-

partners, their creditors must be divided into three classes, Ind'sep^aJatt''^

viz. :
— <iebts.

1. The joint creditors of the firm(/i), to whom all the part-

ners are jointly liable (i),

I

2. The separate creditors of each partner, to whom the

partners are only liable severally and respectively.

3. Joint and separate creditors, to whom the partners are not

only liable jointly, but also separately for the same debt {Ic).

I What is a debt of the firm and what is not, must be deter-

mined by the principles discussed in the first two chapters

of the second book (0- Without repeating those principles it

may be useful to recapitulate shortly the leading rules dedu-

(g) Ex parte Hunter, 2 Rose, 382, debtors may be said to be jointly

(/i) A curious misnomer. Joint and severally liable. This, how-

ireditors, jjroperly speaking, are ever, does not render tbeir creditor

persons jointly entitled, and not, as a joint and separate creditor. He
here, persons who have nothing to is a joint creditor

; for his judo--
io with each other, but happen to ment is joint, and the remedies

lave the same joint debtors, open to him do not alter the cha-

(i) The word separate is relative, racter of the right to enforce which
IJreditors may be separate relatively they are given. See Ex parte
,0 one person, and joint relatively Christie, Mont. & Bli. 352. No dis-

.0 another, e.g., suppose a partner- tinction is made between j^ersons to

.hip of five
;
creditors of any four whom all the jiartners are jointly

,re separate relatively to the ere- indebted in connection with their

litors of the five, but are joint re- partnershiji business, and other per-

atively to the respective creditors sons to whom they are also all jointly
• !'f each of the four. See Bank. indebted. See Hoare v. Oriental

lules, 1886, r. 269, ante, p. 693. Bajik Corp., 2 App. Ca. 589.

(/c) A creditor who has obtained (l) The wife of a partner who has

judgment against several persons lent money to the firm, is a joint

jintly, can levy execution against creditor of the firm, and ranks as

ny one or more of them
;

and such. Ex parte Nottingham, 19 Q. B.

lierefore, in one sense judgment D, 88.
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Bk. IV. Chap. 4. cible from them, and bearing upon the proof of debts in
Sect. 4. , , .

bankruptcy.

1. What debts are

originally joint
and what

separate.

Frauds and
breaches of

trust.

Debts.

BiUs.

First, as to the orginal nature of a debt.—As a general rule,

that which is the debt of the firm is not the separate debt of

any of its members who have not made themselves severally

liable for it (m) ; but

Breaches of trust, and frauds imputable to a firm, place the

cestuis que trustent and defrauded creditors in the position of

joint and several creditors (n) ;
and

A debt of a firm of two partners, of whom one is dormant,

may, at the option of the creditor, be treated as the joint debt

of the firm, or as the separate debt of the ostensible partner (o) ;

and a debt of a firm of two partners, one of whom is merely

nominal, may lilcewise, at the option of the creditor, be treated

as the joint debt of the two, or as the separate debt of him

who is in substance the whole firm (j)).

Bills accepted in the name of a trading firm give a right of

proof against the joint estate to a hond fide holder for value

without notice of the fact that they have been accepted or

endorsed without authority [q) ; but not to a drawer affected

with such notice (r) ;
and if a separate creditor of one partner

takes in payment a bill of the firm, he must, in order to entitle

(m) See ante^ p. 192 et seq. ; Ex

parte DoUnson, 2 Deac. 341 ; Ex

parte Carlisle Canal Co., ib. 349 ; Ex

parte Appleby, ib. 482
;
Ex parte

Benson, 2 M. D. & D. 750, and as

to bills and notes, Ex parte Flintoff,

3 M. D. & D. 726 ;
Ex parte Wilson,

ib. 57 ;
Be Clarke, De Gex, 153 ; ^ic

parte Buckley, 14 M. & W. 469, and

1 Ph. 562, reversing Ex parte Christie,

3 M. D. & D. 736.

(w) See ante, p. 198 et seq. As to

oreaches of trust, see Ex parte Poul-

son, De Gex, 79 ;
Ex parte Barne-

wall, 6 De G. M. & G. 801. Compare
Ex -parte White, 6 Ch. 397, where the

moneys were held not to be trust

moneys ;
and Ex parte Geavcs, 8 De

G. M. & a 291, where, although

there was a clear breach of trust by

one partner, the others were not

liable for it. See, as to the trustee,

Ex parte Burton, 3 M. D. & D. 364.

As to frauds, see Ex parte Adamson,
8 Ch. D. 807 ; Ex parte Unity, <tc.,

Banking Association, 3 De G. & J. 63.

(o) Ex parte Hodgkinson, 19 Ves.

294 ; Ex parte Norfolk, ib. 458
;
Ex

parte Law, 3 Deac. 541.

{p) See Ex parte Arhouin, De Gex,

359. See, also. Scarf v. Jardine, 7

Ajjp. Ca. 345, a^ite, pp. 197, 198.

(q) Ex parte Bushell, 3 M. D. &

D. 615, and ante, p. 180 et seq.

(r) Ex parte Holdsworth, 1 M. D=

& D. 475. As to indorsees with

notice availing themselves of the

ignorance of their indorser, see

Booth V. Qmn, 7 Price, 193.
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himself to prove against its joint estate, show that the bill was Bk. IV. Chap. 4,

Sect. 4.

given with the sanction of the other partners (s).
'——

Bills accepted in the name of one partner only do not give

their holder a right to prove against the joint estate of the

firm (t) .

A separate creditor does not acquire a right to prove against Money of which

the joint estate, simply because that estate has had the benefit
th™benefit

of the money he seeks to recover ; nor does the joint creditor

acquire a right to prove against the separate estate of one

partner because he alone has had such benefit («),

Secondly y
as to the conversion of a joint into a separate debt, 2. Conversion of

and vice versa.—A joint creditor who releases one of his
j-ateVebts^aiKi

debtors, cannot prove against the estates of any of the others (x);
'^'''^'^ ^^'•^'^•

and the doctrine of merger, by taking a higher security, or

obtaining a judgment (before bankruptcy) (?/), applies in bank-

ruptcy as well as at law, and has a most important influence on

a creditor's right to prove against the joint estate of a firm,

or the separate estates of its members {z),

A separate bond given to secure a joint debt creates a Merger.

separate debt (a) and destroys the joint debt {aa). A judgment
has the same eifect (6) ;

and a joint judgment against several

'

(s) Ex parte Thorpe, 3 M. & A. ing against his estate. See Ex parte

716
;
Ex parte Austen, 1 M. D. & Webster, De Gex, 414, where the

D. 247; Ex parte Agace, 2 Cox, surety was a firm which had accepted

312; Ex parte Bonhonus, 8 Ves. bills sought to he proved against its

540; Ex parte Goulding and Bavies, joint estate.

2 Gl. & J. 118. (y) Ex parte Christie,M.on.&B:352.

(t) Ex parte Bolitho, Buck, 100 ; (z) See aiite, Bk. II. c. 2, § 3.

but where the name of the firm and (a) Ex parte Flintoff, 3 M. D. &
of the acceptor are the same, see Ex D. 726.

mrte Law, 3 Deac. 541. {aa) Ex parte Hernaman, 12 Jur.

(m) Ex parte Wheatley, Cooke's 643.

Bank. Law, 534, ed. 8 ;
Ex parte (b) Kendall v. Hamilton, 4 App.

Peele, 6 Ves. 602
;
Ex parte Hartop, Ca. 504. See ante, p. 193, and the

12 ib. 349
;
Ex parte Hunter, 1 Atk. Addenda ;

Ex parte Higgins, 3 De G.

J23
;
Ex parte Emly, 1 Rose, 65 ;

& J. 33. As to when the Court can

Re Ferrar, 9 Ir. Ch. 11. go behind the judgment, and look

(.x)
Ex parte Slater, 6 Ves. 146. to its consideration, see the cases in

50 a creditor may, by dealing with Be I'ollemache, viz., Ex ]parte Eevell,

lis debtor, discharge that debtor's 13 Q. B. D. 720; Ex parte Edwards,

urety, and on the bankruptcy of 14 ib. 415
;
Ex parte Anderson, ib.

he surety be precluded from prov- 606. See, also, Ex parte Lennox, 16
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Bk. IV. Chap.
Sect. 4.

Ex parte
Waterfall.

Falling Lack

on original
debt after

taking a secu'

rity for it.

Ex parte
Whitmore.

4. for a debt owing by them jointly find severally makes the debt

— joint only (c) ; but a separate judgment for a joint and separate

debt, does not make it separate only (d).

Notwithstanding the effect of a judgment in merging the

debt in respect of which it has been recovered, it was held in

Ex parte Waterfall (e) that where a firm consisted of one

partner in this country, and of other partners abroad, and a

creditor of the firm sued the partner here and recovered judg-

ment against him, the debt of the firm was not so extinguished

as to preclude the creditor from proving against its joint estate

on the subsequent bankruptcy of the judgment debtor.

Where a creditor obtains an additional security for a pre-

existing debt, and that security is not of such a nature as to

merge the debt, he may, if the security becomes unavailable,

fall back on the original debt. This is constantly done by the

creditors of bankrupt partners ;
and the cases show that a

creditor who takes a joint bill for a separate debt(/), or a

separate bill for a joint deht(g), becomes, as he intended, a

joint and several creditor, and does not lose his right of having

recourse, in case of need, to his original debt, unless he has

taken the fresh security in substitution for his original demand (/i).

If, however, he has done this, he cannot fall back on his first debt.

Thus in Ex parte Whitmore (i), upon the formation of a

ib. 315 ;
Ex paiie Banner, 17 Ch. D.

480 ;
Ex iiarte Kihhle, 10 Ch. 373.

(c) Ex farte Christie, Mon. & Bl.

352. But this does not apply to

hreaches of trust in respect of which

there is a joint and several liability,

see Re Davison, 13 Q. B. D. 50.

(d) Drake v. Mitchell, 3 East. 251 ;

Be Claries, 2 Jo. & Lat. 212; Ex

parte Bate, 3 Deac. 358.

(e)
4 De G. & S. 199, and 15 Jnr.

214, sub nom. Ex 'parte Jones. See,

too, Ex parte Dunlop, Buck, 253,

and Ex parte Stanborough, 5 Madd.

89, as to actions against several

partners, some of whom were out-

lawed.

(/) Ex parte Seddon, 2 Cox, 49
;

Ex parte Lobb, 7 Ves. 592 ; Ex parte

Meinertzhagen, 3 Deac. 101
;
Ex parte

Hay, 15 Ves. 4
;
Ex parte Kedie, 2

D. & Ch. 321.

(g) Keay v. FemvicJc, 1 C. P. D.

745 ; Bottomley v. Nuttall, 5 C. B.

N. S. 122
;
Ex parte Hodykinson, 19

Ves. 291. See, too. Ex parte Baleigh,

3 M. & A. 670
;
Ex parte Fairlie,

Mont. 17.

(h) In Byles on Bills, ed. 10,

p. 381, it is said,
" The taking of

his separate bill from one of several

partners for a joint debt will, as we

have seen (i.e., on p. 48), discharge

the others." But this is going too

far. See the last note, and ante, p.

247, where the cases referred to ly

Mr. Justice Byles are noticed.

(i) 3 Deac. 365. See, too, Ex
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artnersliip between two persons, one of them wrote to his Bk. IV. Chap. 4

Sect. 4.

inkers, to whom he was indebted, and directed them to '

ansfer any balance due from him to the debit of the new firm
;

lis was done, and the bankers drew on the firm for the

nount of the balance ; the bills were accepted by the new

rm, but were not paid. The firm afterwards became bank-

ipt, and it was held that the bankers, having exchanged

3btors, could not be considered as the separate creditors of

leir old customer, and could only rank as joint creditors of

le firm.

Unless, however, there has been a substitution of debtors,

c unless a creditor has by reason of the doctrine of merger
9Come deprived of his right to revert to his original debt, the

;quisition of a fresh security will not destroy the rights which

3 may have independently of that security.

With respect to the right of a joint creditor to prove against Substitution of... ^ . T i ,
•

 
debtors can only

separate estate or oi a separate creditor to prove against a be made with

iint estate, on the ground that there has been a substitution
conseat^^*^"^^

! debtors, or that a new right has been acquired, it is to be

imembered that there can be no such substitution or acqui-

E.ion save by the creditor's consent. Consequently, if a

[rtnership is dissolved, and by agreement between the part-

rrs one of them is to continue the business and pay all the

cbts, the creditors of the firm do not become the separate

c iditors of the continuing partner unless they accede to the

a'angement so entered into between him and his co-partners (k).

l)on precisely similar grounds, a creditor of one person does

nt become the joint creditor of him and another who enters

iio partnership with him, merely because the two partners

h '6 agreed between themselves that the debts of each shall be

tl debts of both. Unless the creditor accedes to that arrange-

"10 it, he is not bound by it, nor can he avail himself of it;

nosition in fact is unaltered, he does not lose his old right,

does he gain any new one (l).

 

Kirby, Buck, 511, and Ex parte M. D. & D. 541 ;
Ex j)artQ Apj)leby,

071, 2 M. D. & D. 146. 2 Deac. 482.

) Ante, p. 239 et seq. ; Ex jyarte {I) Ante, p. 205 d seq. ; Ex parte

Frmati, Buck, 471
;
Ex parte Fry, Jackson, 1 Ves. J, 130 ;

Ex parte

1 '

. & J. 96 ; Ex parte Gurney, 2 Peele, 6 ib. 601 ;
Ex parte Williams,

z z



706 BANKRUPTCY.

Bk. IV. Chap. 4.

Sect. 4.

Easier for sepa-
rate creditor

to become a

joint creditor

than vice

versa.

It is easier for a separate creditor to establish a right to

prove against the joint estate, than for a joint creditor to

establish a right to prove against a separate estate ; for, whilst

all that is necessary in the first case is to show that those who

were not originally debtors, have become so [m), it is necessary

in the last case to show that a person already a debtor with

others, has taken his and their debt upon himself alone. The

difficulty here adverted to does not arise from any legal doctrine,

but from the circumstance that what such a debtor may do is

prima facie referable to his character of joint debtor, and

does not therefore establish what is wanted, viz., his separate

liability. For this reason it has been frequently held that a

joint creditor of two or more persons does not become the

separate creditor of one of them by entering into arrangements

with him for the payment of the debt by him (n) ; and that in

the case of a dissolution of partnership a creditor of the firm

who merely treats the continuing partner as his debtor, does

not acquire a right to prove against his separate estate (o). To

entitle himself so to prove, the creditor must show either that

the continuing partner has become separately liable for the

Buck, 13
;
Be Littles, 10 Ir. Eq.

275 ;
Ex parte Parker, 2 M. D. & D,

511 ;
Ex parte Graham, ib. 781 ;

Ex

parte Hitchcock, 3 Deac. 507. As to

what is a sufficient accession, see

Bolfe V. Floiver, L. K. 1 P. C. 27 ;

Bilborough v. Holmes, 5 Ch. D. 255 ;

Sca7-f V. Jarcline, 7 App. Ca. 345,

noticed ante, pp. 197, 198. Mr.

Cooke, indeed, lays it down that

if new partners come into a firm,

and it is agreed that the stock and

debts of the old firm shall become

those of the new firm, and the latter

becomes bankrupt, the creditors of

the old firm may prove against the

joint estate of the new firm ; and

he cites Ex parte Bingham and Ex

parte Clowes, 2 Bro. C C. 595

(Cooke's Bank. Law, 534, ed. 8).

The facts of the first of these two

cases are not stated. Ex parte

Clowes was a very peculiar case,

and if it was ever an authority for

the doctrine that a separate debt

can, as between the partners and

the creditor, become a joint debt,

or vice versa, without the j)rivity of

the creditor, the case must be con-

sidered as no longer law. See 1

Mont. Part., note 2 F., p. 117, in

notes. Perhaps Mr. Cooke rested

the right of proof on the absence of

joint estate, as in Ex parte Taijlor,

2 M. D. & D. 753.

(m) A written agreement is not

necessary to establish this, Ex parte

Lane, De Gex, 300.

(?i)
Ex parte Baleigh, 3 M. & A.

670 ; Ex parte Fairlie, Mont. 17 ;

Ex parte Smith, 1 M. D. & D. 165.

(o) Ex parte Appleby, 2 Deac. 482 ;

Ex parte Gurney, 2 M. D. & D. 541

Ex parte Fry, 1 Gl. & J. 96 ;
Ex

parte Freeman, Buck, 471.
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debt for wliich lie was already liable iointly with his former •^^-
i^- ^'^f'P-

^*

partners {p), or that there is no joint estate {q).

4. Of the proof and payment ofpartners' debts generally.

There is nothing peculiar in the mode of proving debts by
or agamst partners, nor is there any difference between the

claims which are provable by or against them and claims

which are provable by and against other persons. For infor-

mation on these subjects the reader is therefore referred to

treatises on the law of bankruptcy.

Companies which are incorporated can prove their debts by a

duly authorised officer, and a firm can prove by any of its

members (r).

If a bankrupt is a trustee, and is himself indebted to the Bankrupt

estate vested in him, he ought himself to prove against himself ^ prove against

on behalf of those whose trustee he is (s). It is important
'^i^ °"^ ^^t^^^-

to bear this in mind in those cases in which an executor has

carried on his testator's trade with assets which ought not

to have been employed therein, and has subsequently become

bankrupt.

With respect to debts provable against bankrupts, several Debts provable,

important alterations in the law have been made with a view to

include all possible claims arising out of contract, so as to dis-

charge the bankrupt therefrom. The present law is contained

in the following enactment of the Bankruptcy act, 1883 :
—

§ 37. (1.) Demands in th.e nature of unliquidated damages arising other- Description of

wise than by reason of a contract, i^romise, or breach of trust (t), shall not
^^^','*'^

provable

,,'.,,, ' ^ ' ^
in bankruptcy.

be provable in bankruptcy.

(p) See Bilhorough v. Holmes, 5 (s) See Ex parte Richardson, Buck,

Ch. D. 255, and the cases in the 202, and 3 Madd. 138
;
Ex parte

last two notes, and compare Ex Shaiv, 1 Gl. & Jam. 127.

parte Bradbury, Mon. & Ch. 625, (t) Before the act, demands arising

where a joint creditor had acquired from breaches of trust were provable,

a right to prove against a separate and were treated as arising out of

estate. contract rather than out of tort,

(5) See Ex parte Taylor, 2 M. D. Emma Silver Mining Go. v. Qrayit, 17

& D. 753. This matter will be Ch. D. 122 ;
Eamskill v. Edwards,

alluded to hereafter. 31 Ch. D. 100.

(r) 46 & 47 Vict. c. 52 § 148.

z z 2
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Bk IV. Chap. 4. (2.) A persou having notice of any act of bankruptcy available against
^^°^- ^- the debtor shall not prove under the order for any debt or liability con-

tracted by the debtor subsequently to the date of his so having notice.

(3.) Save as aforesaid, all debts and liabilities, present or future, certain

or contingent, to which the debtor is subject at the date of the receiving

order, or to which he may become subject before his discharge by reason of

any obligation incurred before the date of the receiving order, shall be

deemed to be debts provable in bankruptcy {u).

(4.) An estimate shall be made by the trustee of the value of any debt

or liability provable as aforesaid, which by reason of its being subject

to any contingency or contingencies, or for any other reason, does not bear

a certain value.

(5.) Any person aggrieved by any estimate made "by the trustee as afore-

said may appeal to the Court.

(6.) If, in the opinion of the Court, the value of the debt or liability is

incapable of being fairly estimated, the Court may make an order to that

effect, and thereupon the debt or liability shall, for the purposes of this Act,

be deemed to be a debt not provable in bankruptcy (x).

(7.) If, in the opinion of the Court, the value of the debt or liability is

capable of being fairly estimated, the Court may direct the value to be

assessed, before the Court itself without the intervention of a jury, and

may give all necessary directions for this purpose, and the amount

of the A'alue when assessed shall be deemed to be a debt provable in

bankruptcy.

(8.)
"
Liability

"
shall for the purposes of this Act include any compensa-

tion for work or labour done, any obligation or possibility of an obligation

to pay money or money's worth on the breach of any express or implied

covenant, contract, agreement, or undertaking, whether the breach does or

does not occur, or is or is not likely to occur or capable of occurring before

the discharge of the debtor, and generally it shall include any express or

implied engagement, agreement, or undertaking, to pay, or capable of

resulting in the payment of money, or money's worth, whether the pay-

ment is, as respects amount, fixed or unliquidated ;
as respects time, present

or future, certain or dependent on any one contingency or on two or more

contingencies ;
as to mode of valuation capable of being ascertained by fixed

rules, or as matter of opinion (i/).

Moreover, by Sclied. 2, it is declared that as to future debts :

Future debts. 21. A creditor may prove for a debt not payable when the debtor com-

mitted an act of bankruptcy as if it were payable presently, and may
receive dividends equally with the other creditors, deducting only thereout

(u) As to future calls, see Ee Mer- v. Hardy, 18 Q. B. T>. 646.

cantile M^ltual Marine Ins. Ass., 25 (y) See, as to actions for torts,

Ch. D. 415. As to covenants to assign Ex parte Brooke, 3 Ch. D. 494,

after-acquired property, Collyer v. where a verdict was obtained before

Isaacs, 19 Ch. D. 342. adjudication ;
and as to claims to in-

(x) Where no order is made, the denmity, Kellock v. Enthoven, L. E. 9

debt is treated as provable, Monjan Q. B. 241, and 8 ib. 458.
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a rebate of interest at the rate of five pounds per centum per annum com- Bk. IV. Chap. 4.

puted from the declaration of a dividend to the time when the debt would ^^^^- ^-

have become payable, according to the terms on which it was contracted.

Further it is enacted by § 10 as follows :
—

§ 10. (2.) The Court may at any time after the presentation of a bank- Power of Court

ruptcy petition stay any action, execution, or other legal process against the *°
^^^^

^^°'

property or person of the debtor, and any Court in which proceedings are

pending against a debtor may, on proof that a bankruptcy petition has been

presented by or against the debtor, either stay the proceedings or allow

them to continue on such terms as it may think just.

With certain exceptions (z), the assets in the hands of the Assets distri-

trustee are distributable pari passu amongst all the unse- passu.

cured creditors for value of the bankrupt, without regard to

the question whether they are creditors by specialty or by

simple contract (a).

The position of secured creditors is peculiar and requires Secured
. ,

,
. creditors.

special notice.

What creditors have securities for the debts due to them and

what have not, and the nature of the securities, if any, to which

they are entitled are matters beyond the scope of the present

work (b). But the rights of the drawers, acceptors, and in-

dorsees of bills of exchange, which are secured by legal or

equitable charges upon goods or other property, have so often

to be considered in the event of the bankruptcy of commercial

firms, that a few observations on such rights may not be out of

place.

Nothing is more common than for the owner of goods to Secured bills.

pledge them in some form or other to some person, who, having

them as his security, will accept a bill of exchange drawn upon
him by their owner. The drawer then discounts the bill, and

thus obtains cash.

. As between the drawer and the acceptor the question con-

(2) The exceptions are enumerated parte Hookins, 3 De G. & S. 549.

in 46 & 47 Vict. c. 52, §§ 40, 41, and (h) Execution creditors are sc-

42
; they relate to rates, taxes, wages, cured by the seizure of the sheriff,

apprenticeship fees, and rent. See Ex parte Jones, 10 Ch. 663 ;
Ex

as to Savings Banks, Be Williams, parte Jameson, 3 Ch. D. 488 ;

36 Ch. D. 573. Edwards v. Scarsbrook, 3 B. & Sm.

(a) As to voluntary bonds, see 280. See as to them, ante, p. 674

Ex parte Berry, 19 Ves. 218
;

^.-c et seq.
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Bk. IV. ciKip. 4. gtfinlly firiscs ns to the extent of the security; f. or., "whether
Sect. i.

' . » . '

the goods have been pledged for particular bills only, or to

cover all the bills of the drawer, or to cover whatever may be

due from the drawer to the acceptor, so that the proceeds are

to be dealt with generally on account, the goods not being

ppecifictdly appropriated to anything in particular. The rights

of the drawer and acceptor obviously depend on the answers to

be given to these questions, which are questions of fact, very

often turning on correspondence and the course of dealing

between the parties, and sometimes very diflicult to deter-

mine (r).

Kiyiitof Jrawor. But witliout solving these questions, it is to be observed,

that the right of the drawer is to redeem the goods on i>aying

the amount due upon them ; or, if they have been sold, to have

nn account of their ])roceedH, and to have them ai>i)lied in

l)aying such amount, and to have the surjdus paid back to him,

subject to such lien or set-off, if any, as the acceptor may have

against them on some other account.

Kijriit oC The acceptor, on the other hand, is entitled to hold the

^'^^' '^''

goods as a security and indenniity against his liability on the

bill. If he pays the bill out of his own moneys, he becomes

the creditor of the drawer for the amount, and can sue him for

il, unless it is part of the agreement between them that before

having recourse to the drawer jjcrsonally the acceptor shall

realize the goods and so reduce the liability of the drawer.

In the absence, however, of some agreement to this effect, it

seems that the drawer has no more riglit than any other mort*

gagor to hav(> the security given by him realised before he is

liimself called ujion for payment {(I). The object of giving the

security is to keep the acceptor out of cash advances, but not

to prevent iiini from making advances on the credit of the

drawer if the acceptor thinks i)roper to do so.

Kir.'otof In the event of the bankrui)tcy of the drawer, his trustee is

baiiKruiHcy,

((•) 800, for cxamjilo, /.'.c jMr(« w)l\i'jit, tlu' ilnuvor iloos nut worn

Jki'ir, 1:3 Q. ii. I), im, fui.l IJ ib, to he ciilillid to liave tlio k^hmU

(ill
;

Jic Jkmil, l.'{
C^). 15. J). 710, realisotl, mul

aiii)li»'»l
in lakinj^' up

and Jir dothaibunj Commeirial Co., tho bills. His rij^lit Hoonis to bo

lii) W. 1{. ;J58, thcro ivlerrod to. to rodoi'in (ho j^oods. Sco Kx yarte

{ii) ISo long us the uccqaor is iAtw (No. ii), M g. IJ. JX OJl.
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entitled to no greater rights than the drawer wotdd be if Ek. rv. ciiap. 4.

solvent, unless indeed the goods can be claimed by the trustee
' '" "

under the reputed ownership clause. On the other hand, the of drawer
;

acceptor has the same rights as before (e), with this qualifica-

tion, that his right of action against the drawer is converted

into a right of proving against his estate, and that if the right

of proof is exercised the security must be given up (/).

In the event of the banki'uptcy of the acceptor, his trustee oi acceptor.

can hold the goods subject to the right of the drawer to redeem

them, or to have them applied in taking up the bills drawn

against them (ff). If the goods are sold by the trustee and

they realise less than the amount of the bills, the trustee is

entitled to the difference from the drawer
;

whilst if they

realise more, the trustee must hand the difference to him,

su]>ject to any lien or set-off to which the proceeds may be

subject on some other account. If the goods are sold before

the bankruptcy, the proceeds, unless specifically appropriated

to the bills, become a mere debt due to the drawer, for which

he can only prove against the accei)tor's estate (/^).

If the bill has been negotiated by the drawer, further com- Eight of holder.

pUcations arise. It is now clearly settled (i) that the indorse-

ment of the bin by the drawer without more, does not confer

upon the holder the benefit of the security given by the drawer

to the acceptor {k), even although the bill refers to the goods

and to a letter of advice accompanying it (l). But the benefit

(e) See Ex parte Flower, 2 Mon. Phelps, Stokes <t Co. v. Comber, 29

& A. 224, where the drawer's as- Ch. D. 81.3 ; Brown, Shipley d: Co. v.

eignees received proceeds of the Kowjh, ib. 848.

goods, and the acceptor was held {k) Banner v, Johnston, L. R. 5

entitled to have the money applied Ho. Lo. 157, and the cases in the

in taking up the bills. See, also, next two notes.

Ex parte Imhert, 1 De G. & J. 152. (0 Bobey arul Co.'a Perseverance

(/) See infra, as to this. Iron Works v. Oilier, 7 Ch. 695 ;
Ex

ig) See Ex parte Dever, 1.3 Q. B. paHe Bever, 13 Ch. D. 766
; Phelps,

D. 766, and Ex parte Dever (No. 2), Stokes cfc Co. v. Comber, 29 ib. 813,

14 ib. 611. and Broum, Shipley d: Co. v. Kowjh,

(h) Ex parte Dever, 13 Q. B. D. ib. 848. These cases cannot Ije

766, and S. C. (No. 2), 14 ib. 611. reconciled with Frith v. Forbes, un-

(i) Notwithstanding Frith v. less it be on the grounds suggested

Forbes, 4 De G. F. & J. 409, see the in 29 Ch. D. 870-872.

cases: in the next notes, and especially
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Bk. IV. Chap. 4. of the security, i.e., the right to have the goods sold and

—^
applied in taking up the hill, may he transferred to the indorsee

of the bill, and when such is the case he will be entitled to

have the goods so applied (m). Unless, however, the holder is

the transferee of the security as distinguished from the bill, his

remedy is on the bill itself, viz., first against the acceptor, and

secondly against the drawer. This, moreover, is the case

not only when both drawer and acceptor are solvent, but also

in the case of the bankruptcy of either of them (n).

But if both are bankrupt, the case is different; for the

Court having then to administer both the estate of the drawer

and the estate of the acceptor, will apply the goods pledged in

taking up the bills which were drawn against them. This is

the celebrated rule in Ex parte Waring (o), which is of such great

importance in administering the estates of commercial firms.

Rule in Ex "jhe rule in Ex parte Wariiig is that if both the drawer and
parte Waring.

the acceptor of a bill of exchange become bankrupt, the holder

of the bill is entitled to have any securities held by the

acceptor for it applied in taking it up. The rule is based

upon the following considerations : the property held by the

acceptor for the bill cannot be applied in payment of his

general creditors, because it is held by him for a particular

purpose, and on trust to relieve the drawer from his obligation

to pay the bill on which the acceptor is primarily liable, but

which being bankrupt he cannot pay. On the other hand, the

property cannot be applied in payment of the general creditors

of the drawer because it is pledged to the acceptor, and the

drawer is not entitled to have the property back except on

redeeming it, or in other words himself paying the bill. The

Court, therefore, applies the property in such a way as to give

effect as far as possible to the respective rights of both drawer

and acceptor under the circumstances of their being both

(m) As in Inman v. Clare, Johns. (o) 1 9 Ves. 345. The principle

*769 ;Ee Agra and Mastermaji's Bank, of the rule was much discussed in

2 Ch. 391. Royal Bank of Scotland v. Commercial

(n) See the cases in the last four Bank of Scotland, 7 App. Ca. 366,

notes, and Ex parte General South and is clearly explained in City

American Co., 10 Ch. 635
; Vaughan Bank v. Luckie, 6 Ch. 773. See,

v. Halliday, 9 Ch. 561. generally, Eddis on Ex parte JVaring.
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bankrupt, or, as the plirase is, according to the equities be- Bk. IV. Chap. 4.

tvveen the two estates. The result is that the securities are '—

appHed as both parties intended that they shoukl be, viz., in

taking up the bill in respect of which they were given (p).

Moreover this rule has been extended to cases where the

estates of the drawer and the acceptor are both insolvent, and

are under judicial administration although not in bankruptcy (q).

Such being the principle of the rule, it is obvious that Application of

whether the security is given to cover one bill or several is
™ ^'

immaterial, except that if given for several the rule will benefit

the holders of all of them (r) ; further the rule applies whether

the value of the securities is less than the amount of the bills

drawn against them or not (s) ;
and whether the holders of the

bills knew that they were secured or not {t). Nor is it

necessary that the remitter of the bill should have endorsed

it{u). But the right is subject to the prior rights of the joint

creditors, if any, of the drawer and acceptor to have the

securities treated as joint assets (x). The principle of these

decisions applies where the drawer and acceptor are companies

in liquidation, at all events, if they are also insolvent ; but, it

has been said, not otherwise (y). But the rule is based on the

equities between the drawer and the acceptor, and has been

held not to apply if the acceptor has a general lien on all

securities of the drawer in his hands for the general balance of

his account (z) ;
nor where the bill holder has already received

by way of dividend more than the value of the securities (a) ;

nor where cu'cumstances have occurred which have rendered

the securities no longer applicable to take up the bill (h). The

{ji) See the judgment of Cotton, (s) lb. ; Poivles v. Hargreaves, 3

L. J., in Ex parte Dever (No. 2), 14 De G. M. & G. 430.

Q. B. D. 623. (0 Ex parte Perfect, Mont. 25.

(q) Powles v. Hargreaves, 3 De G. (u) Ex parte Smart, 8 Ch. 220.

M. & G. 430
;
Ex parte Alliance Bank, (x) Ex parte Dewhurst, 8 Ch. 965.

4 Ch. 423
;
Bank of Ireland v. Perry, (y) Hickie & Go.'s case, 4 Eq. 226.

L. R. 7 Ex. 14
;
Hickie & Go.'s case, Scd qu. See the cases in note (q).

4 Eq. 226. (z) lb. Sed qu. See Ex parte

(r) Ex parte Dever (No. 2), 14 Q. Lever (No. 2), 14 Q. B. D. 611.

B. D. 611, where the security was {a) Lodcr's case, 6 Eq. 491.

given for some bills only, and the (h) As in Ex parte Alliance Bank,

holders of them got paid in full. 4 Ch. 423.
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Bk. IV. Chap, 4 cIrcumstance, however, that the security 'was given to cover

. '— other liabilities besides the bill in question, is not material if

in the events which have happened there is no other liability

to be covered by it (c).

Proof of Passing now to the position of secured creditors in the

event of the bankruptcj' of their debtor, the rule is that a

creditor whose debt is secured is not allowed to retain his

security and also to prove in competition with the other

creditors. Such a creditor cannot prove his debt or any part

of it without giving the other creditors the benefit of his

security (fZ). This, however, he can do in one of two ways,

viz., either realise his security, or give credit for its value, and

prove for the balance then remaining due to him
;
or give up

his security altogether and prove for his whole debt(e). The

trustee may redeem the security at its assessed value ; or he

may have the security sold(/). The valuation and proof by the

creditor may be amended by leave of the Court (g) ; and, if the

security is sold after being valued, the amount realised is to be

treated as its value, and dividends are to be calculated on the

balance and to be rectified accordingly if necessary {h).

Secured creditor If the creditor's Security is sufficient to pay what is due

to give up his to him, there is no necessity for him to apply to the Court

security. ^^ ^jj
.

-^^^ •£ ^^ -^ insufficient, he commonly applies to

the Court to have his security realised under its direction,

to have the proceeds applied in discharge of his debt,

and to have liberty to prove for the difference (i). The

(c) City Bank v. Luckie, 5 Ch. (/) 46 & 47 Vict. c. 52, Sched. 2,

773 ;
but see, contra, Levi <h Co.'s r. 12.

case, 7 Eq. 449. (g) lb. rr. 13 cand 14.

(d) 46 & 47 Vict. c. 52, § 39, and {h) lb. r. 15. See under the

Sched. 2, rr. 9 to 17. If be proves former act, Societe GSn. de Paris v.

for tbe whole debt he loses the Green, 8 A2)2X Ca. 606, and Couldery

benefit of bis security ; Corddery v. v. Bartrum, 19 Ch. D. 394.

Bartrum, 19 Cb. D. 394
;
JEx parte (i) Bonds, bills of exchange, and

Solomon,! Gl. & Jam. 25
; Grugeon other personal securities in the hands

V. Gerrard, 4 Y. & C. Ex. 119. of a creditor are treated like real

(e) 46 & 47 Vict. c. 51, § 39, and securities. Ex parte Hellier, Cooke's

Sched. 2, rr. 9 to 17. See Ex parte Bank. 146, ed. 8. But not bills

Prescott, 4 D. & Cb. 23, in which tbe discounted by a banker and held

rule was applied to joint debts and pending discount, Ex parte Schofidd,

joint securities. 12 Cb. D. 337.



PROOF OF DEBTS—SECURED CREDITORS. 715

trustee, however, has no power to compel a secured creditor to Bk. IV. Chap. 4.,.,./. 1 . Sect. 4.

take this course
;
nor can the trustee deprive him oi his

security without paying in full what may be due to him upon

it (A:). Moreover, it must be borne in mind that an equitable Observations

mortgage may be created by deposit of deeds (/) without any securities.

written memorandum : and, if originally made for a particular

debt, may be extended by parol to some other debt (m) ;
and

that a creditor who has a security not exclusively appropriated

to a particular debt may, on the bankruptcy of his debtor,

appropriate that security to any debt which may be owing to

him by the bankrupt (n). Moreover, a security may be more

extensive as against one person than as against another, e.g.,

more extensive as against a principal debtor than as against

his surety (o).

The rule which precludes a secured creditor from retaining Cases in wLicli

1 SGClirGG.

his secm-ity and also proving for his debt, applies only where creditor can

the debt is payable out of the estate to which the security ^^t^Yn his

^^'^

belongs ;
or in other words, only where the same estate is security,

debtor to the amount due on the security, and creditor by the

value of the same security (j)). Consequently a creditor of a

bankrupt firm of two partners, holding a security given by a

larger firm of which the bankrupts are members, is not

affected by the rule in question ; he may prove for the whole

amount of the debt against the estate of the bankrupt firm,

and yet retain the security given by the larger and solvent

fin-m (g). So, if one partner mortgages his own property for

(k) Ex imrte Jackson, 5 Ves. 357 ; referred to, ante, p. 654 et seq.

Ex x>arte TopJiam, 1 Madd. 38. And (o) Ex parte Walker, 3 Deac. 672.

see Davis's case, 12 Eq. 516. (p) Ex parte West Biding Union

{I) As to tlie necessity for which, Banking Co., 19 Ch. D. 105, where

see Ex parte Broderick, 18 Q. B. D. half the security belonged to the

766. bankrupt and half to his late part-

(m) See Ex parte Barnett, De Gex, ners. The question whether this is

194
; Ex parte Ford, 3 M. D. & D. the case or not is sometimes one of

457 ; Ex parte Moss, 13 Jur. 866. considerable difficulty, as in the case

(?!) See Ex parte Johnson, 3 De just cited and in Ex parte Brett, 6

G. M. & G. 218
;
Ex parte Hunter, Ch. 838, but the principle is clear.

6 Ves. 94. Compare Ex parte (q) Ex parte Parr, 1 Eose, 76 ;

McKenna, 7 Jur. N. S. 588, which Ex parte Bloxham, 6 Ves. 449 ; Ex
turned on the terms of the deposit. 2'>a'>'te Goodman, 3 Madd. 373 ;

Ex
See further, on this subject, the cases

2'"^'''^'^ Sammon, 1 D. & C. 564. See,
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Bk. IV. Chap. 4. the debt of the firm, the creditor is allowed on the bank-
Sect. 4.

ruptcy of the firm to prove for his whole debt against the joint-

estate, and yet retain the mortgage security given by the one

partner (r).

If a partner gives as a security for a debt of the firm shares

standing in his own name, the right of the creditor to prove

for his whole debt and retain his security depends upon
whether as between the partners themselves the shares are

assets of the firm, or the separate property of the partners in

whose name they stand : if they are assets of the firm, they

must be so treated, even although the creditor was not aware

of the fact when he took them as security (s).

Again, if A. and B. are partners, and A. gives a separate

security for a partnership debt and dies, and B. becomes

bankrupt, the creditor can prove against B.'s estate without

giving up his security (t). So, where a creditor of a firm has a

security belonging to the firm and also a separate covenant for

payment by each partner, such creditor may, on the bank-

ruptcy of the firm, retain his security and prove against the

separate estates of the covenantors (u). Again, where a firm

has assigned its property in trust for its creditors, whose

rights against the separate estates of the partners are expressly

reserved, a creditor who is both a joint and a separate creditor

may claim the benefit of the assignment, and yet prove as a

separate creditor against one of the firm if he becomes bank-

rupt (x). Where, however, one partner only is bankrupt, and

a joint creditor is secured by a mortgage of the bankrupt's

separate estate, that creditor cannot prove as a separate

too, Ex parte English and American case of a composition.

Banh, 4 Ch. 49
;
and Ex parte Wil~ (s) Ex parte Manchester and

son, 2 Jur. 67, wliere a creditor of two County Bank, 3 Ch. D. 481
;
Ex

firms engaged in a joint transaction, parte Connell, 3 Deac. 201.

proved against one and retained his {t) Ex parte Bowden, 1 D. & C.

security against the other. 135
;
Ex parte Smyth, 3 Deac. 597.

(r) Ex parte Caldicott, 25 Ch. D. (u) Re Plummer, 1 Ph. 56, set-

716 ;
Ex 'parte Peacock, 2 Gl. & tling the doubts raised in Ex parte

J. 27
;
Ex parte Adams, 3 M. & Shepherd, 1 M. D. & D. 101, and Ex

Ayr. 157 ;
Ex parte Groom, 2 Deac, parte Davenport, ib. 313.

265. See, also, the next note, and (x) Ex parte Thornton, 5 Jur. N.

Ex parte Manchester and Liverpool S. 212. See, too, Ex parte Geaves,

District Banking Co., 18 Eq. 249, a 8 De G. M. & G. 291.
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creditor without giving up Iiis security {y) ; and if the mort- Bk. IV. Chap. 4.

gage is a mere equitable mortgage, giving the creditor

no locus standi as a separate creditor and nothing more

than a lien, he will not be a separate creditor of the bank-

rupt, or be allowed to prove against his separate estate at

all {z).

The rule which enables a joint creditor, having a separate Position of

securit}', to prove as a creditor, and yet to retain his security, trustent?^^

applies to persons who claim, not as creditors merely, but also

as cestuis que trustent. Consequently, if A., B. and C. are

bankers, having trust-monies in their hands, and A. afterwards

improperly invests some of it on a mortgage, the cestuis que

trustent may, on the bankruptcy of the firm, claim the benefit

of the mortgage, and prove against the joint estate of the firm

for the whole amount due from it in respect of the trust

monies (a).

A curious and instructive case on the right of a creditor Ex parte
, TiirnGv

to prove without giving up his security, arose in Ex parte

Turney{h). There A. and B., father and son, were partners;

A. equitably mortgaged an estate of his own to secure a debt

due from B. A. afterwards died, and the estate descended to

B., subject to the mortgage in question. At A.'s death, how-

ever, the joint debts of A. and B. were more than sufficient to

exhaust A.'s assets. B. having become bankrupt shortly after

his father's death, it was held that, notwithstanding the descent

of the mortgaged estate to B., the mortgage creditor was at

liberty to prove against B,, without giving up the security,

although it was admitted that this could not have been allowed

if the descended estate had been of any value to B.

This right of the secured creditor may avail not only him- Marshalling:,

self but the owner of the security he holds ; and by the

equitable doctrine of marshalling a joint creditor of a firm

{y) Ex 'parte West Riding Union vote in the choice of a trustee, &c.,

Bankinrj Co., 19 Ch. D. 105. ihid.

(2) Ex parte Leicestershire Bank- (a) See Ex parte Biddulph, 3 De
ing Co., De Gex, 292

;
Ex parte G. & S. 587, and E% parte Burton,

Lloyd, 3 M. & A. 601. The Courts 3 M. D. & D. 364.

will, however, order the security to {h) 3 M. D. & D. 576. See, also,

le sold to enable the creditor to Ex parte Brett, QQ\\.i>Z9.
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Bk. IV. Chap, 4. may be entitled to prove against the separate estate of one of

— its members or vice versa, contrary to the general rule.

Ex parte For example, in Ex imrte Salting (c), a firm wrongfully
Salting.

pledged the goods of a customer to their bankers for an advance

to the firm. One of the partners gave to the bankers a separate

guarantee for the advance. On the bankruptcy of the firm the

bankers sold the goods and applied the proceeds in reducing

their debt. They then proved for the residue against the

separate estate of the partner who had given the guarantee.

His separate estate was more than sufficient to pay the whole

debt ; and it was held that the owner of the goods was

entitled to have the banker's securities marshalled, and to have

the benefit of the guarantee to the extent of the value of

the goods which had been sold, and to prove for that value

against the separate estate of the partner who had given the

guarantee.

Rule that a The same principle of equality amongst creditors which

proVe and^not prevents one creditor from holding a security, and proving for

sue the debtor, -^jjat is due on it, is also the foundation of the rule that no

creditor is allowed to sue a bankrupt in respect of any demand

which may be proved as a debt under the bankruj)tcy (d). But

where the creditor is the creditor not only of the bankrupt,

but also of another person, the creditor may prove against the

estate of the former, and yet sue the latter, and get from him

what he can(e). Consequently, if a creditor of a firm, one of

the members of which is alone bankrupt, is in a position to

prove against his estate, such creditor may prove against it,

and, at the same time, sue the solvent partners (/), and it is

not now necessary to join the bankrupt as a co-defendant (g).

(c) 25 Cli. D. 148. See, also, Ex v. Fenwick, 1 C. P. D. 745 ;
Bot-

parte Alston, 4 Cli. 168, tomley v. Nuttall, 5 C, B, N. S.

{d) 46 & 47 Vict, c, 52, § 9 and § 10, 122
;
Heath v. Hall, 4 Taunt, 326 ;

(2) ante, p, 709. Under the old law Bovill v. Wood, 2  M. & S. 22 ;

the creditor conld sue or prove at his Harley v. Greenioood., 5 B, & A. 95 ;

election. Ex jyarte Read, 1 Rose, 460. Compare

(e) See Ex parte Schofield, 12 Ch. Blannin v. Taylor, Gow, X. P. 199.

D. 337 ;
Ex parte Isaac, 6 Ch. 58. (g) 46&47 Vict,c, 52, § 114. See,

See, as to cases of suretyship, Ex previously, Ex parte Isaac, 6 Ch. 58 :

parte GopUstone, Mon. & Ch. 262. Ex -parte Stanton, 1 M. D. & D. 273.

(f) Ex parte Isaac, 6 Ch. 58 ; Keay
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Another fundamental principle relating to the proof of debts, Bk. IV. Chap. 4.

and one which requires notice here, is that there can be only ——
one proof against the same estate in respect of the same debt. sanie^debt^noT

Thus, m the common case of principal and surety, if the prin-
allowed,

cipal is bankrupt, and the creditor proves against his estate,

and receives a dividend, and has recourse to the surety for the

difference, the surety cannot prove against the bankrupt's

estate without giving credit for the dividend ah^eady paid to

the principal creditor : in other words the dividend paid in

respect of both proofs will be no greater than that payable

in respect of one proof for the whole amount of the debt due

by the bankrupt (/<). This rule is of considerable importance

in mercantile transactions, and is closely allied to the rule

which, as will be seen hereafter, precludes a creditor from

proving the same debt against both the joint and the separate

estates of a bankrupt firm. The rule forbidding two proofs

in respect of the same debt applies in the winding ujd of

companies (i).

Agaia, if a person is adjudicated bankrupt here and abroad,

a creditor who has proved abroad cannot prove here without

giving credit for what he has received under his proof abroad (k).

As regards interest, the Bankruptcy act, 1883, sched. 2, r. 20, Interest.

enacts as follows ;
—

20. On any debt or sum certain, payable at a certain time or otherwise,

whereon interest is not reserved or agreed for, and which is overdue at the

date of the receiving order and provable in bankruptcy, the creditor may
prove for interest at a rate not exceeding four per centum per annum to the

date of the order from the time when the debt or sum was payable, if the

debt or sum is payable by virtue of a written instrument at a certain time,

and if payable otherwise, then from the time when a demand in writing
has been made giving the debtor notice that interest will be claimed from

the date of the demand untH the time of payment (I).

A jury may allow interest where it is payable by agreement,

or by mercantile usage ;
also (by 3 & 4 Wm. 4, c. 42), where a

{h) See Ex parte Came, 3 Ch. Banco de Portugal v. JFaddell, 5

463
; Ex parte European Bank, 7 App. Ca. 161 ; Selkrig v. Davies, 2

Ch. 99
; Robson, Bank. 261 et seq., Dow, 230.

ed. 3. (l) See Ex parte Bath, 27 Ch. D.

(i) Ex parte European Banlc, 7 509
;
Ex parte Bishop, 15 Ch. D.

Ch. 99, reversing S. C, 12 Eq. 501. 421.

{k) Ex parte Wilson, 1 Ch. 490 ;



720 BANKRUPTCY.

Bk. IV. Chap. 4. sum certain is payable under a written instrument at a certain

1—_! time and where paj'ment of a sum certain, not so paj'able, has

been demanded by notice in writing stating that interest will

be claimed (m).

Interest at 4 per cent, is payable on all proved debts from

the date of the receiving order if the estate is more than

sufficient to pay all proved demands upon it (n).

Having adverted to the proof and payment of debts gene-

rally, it is proposed to pass to the subject of the i)roof and

payment of the debts of partners, first, out of their joint, and

next, out of their respective separate assets.

Administration
of partner's

joint estate.

A. Proof against thejoifit estate.

The administration of the joint estate will be best explained

by examining :
—

1. The rights of the joint creditors,

2. The rights of the partners,

3. The rights of their separate creditors,

as against that estate.

1. Position of

the joint

creditors.

First, with respect to the joint creditors.

The joint creditors have the first claim for payment out

of the joint estate (o) : and until they have been paid all the

principal monies due to them, with interest thereon (j9) up to

the date of the receiving order (f?) (if their debts carry interest),

no other person is entitled to receive a farthing out of the assets

of the firm (r). If a person is truly a creditor of the firm, he

is not deprived of his right to rank as a joint creditor, merely

(m) See 3 CMtty's Statutes, 584,

ed. 4.

(«) See 46 & 47 Vict. c. 52, § 40 (5).

See, as to appropriating securities to

interest, Ee Savin, 7 Ch. 760.

(o) Ante, p. 692. As to marshal-

ling, see ante, p. 717.

(p) Ex parte Ogle, Mont. 350 ;

Pearce v. Slocomhe, 3 Y. & C. Ex.

84 ; Ex parte Reeve, 9 Ves. 590, and

see Ex parte Woodford, 3 De G. & S.

666.

(g) Interest after that date is not

payable in priority to the separate

creditors, Ex parte Findlay, 17 Ch.

D. 334.

(r) The expenses of getting in

joint estate must of coiu'se be paid

out of it ;
Ex parte Rutherford, 1

Eose, 201.
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because lie may have some se^Darate security for his debt (s) :
^'-i. iv. Chap. 4.

for he is treated, in such a case, as a joint creditor having the —
advantage of a collateral security (i). But it must not be

forgotten, that a person who advances money to one partner,

on his separate security, and makes him alone the debtor, has

no locus standi against the firm merely because the money is

afterwards applied to its use {it).

Secondly, with respect to the imrtners.

Subject to the exceptions which will be hereafter stated, it is 2. Position of

an estabUshed rule that a partner in a bankrupt firm shall not
^ ^ r="tieis.

prove in competition with the creditors of the firm. They
are, in fact, his own creditors, and he cannot be permitted to

diminish the partnership assets to the prejudice of those who

are not only creditors of the firm, but also of himself (a:). If,

therefore, a partner is a creditor of the firm, neither he nor

his separate creditors (for they are in no better position than

himself) can compete with the joint creditors as against the

joint estate. Lord Hardwicke, it is true, in Ex parte Hunter' (y),

allowed this to be done
;
but that case has not, in this respect,

been followed, and has long been considered as overruled (z).

In Ex parte Sillitoe{a), a leading case on this subject, two Ex parte

partners in a banking firm carried on a separate business as
^ ' °^*

u'onmongers, and became creditors of the bank to a large

amount, in consequence of having, with a view to enable the

bank the better to obtain money, discounted their securities.

(s) See Ex parte Brown, cited 1 ^a?'ie GZicZc?07i, 13 Q. B. D. 43, noticed

Atk. 225
;
Ex parte Clowes, 2 Bro. hereafter, where two firms were

C. C. 595
;
Ex parte Harman, 2 Gl. curiously intermixed.

& J. 25. (y) Cooke's Bank. Law, 526, ed.

(0 See Ex parte Hunter, 1 Atk. 8, and 1 Atk. 223.

227 ; Ex parte Harman, 2 Gl. & J. (2) Ex parte Burrell ; Ex parte

25, and ante, p. 715. Parker; Ex parte Pine, all cited in

(u) Ex parte Hunter, 1 Atk. 223
;

Cooke's Bank. Law, 528, ed. 8, and

Ex 2Mrte Emly, 1 Eose, 65
; Lloyd see jwr Ld. Eldon, Ex parte Harris,

V. Freshfield, 9 D. & Ry. 19
;
and see 1 Rose, 438.

ante, pji. 189 et seq. and 703. (a) 1 Gl. & J. 382. Ex parte

C«) See Ex paiie Sillitoe, I Gl. & IVilliams, 3 M. D. & D, 433, was a

J. 382
; Ex parte Harcjreaves, 1 Cox, similar case. See, also, Ex parte

441
; Ex parte Reeve, 9 Ves. 590

; Maude, 2 Ch. 550
;
and infra, p.

Ex parte Eawson, Jac. 279. See Ex 727.

3 A
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Bk. IV. Chap.
Sect. 4.

Ex parte

Hargreavcs,

Executors of

a deceased

partner.

Ex parte
Butterfield.

^- The banking firm was adjudged bankrupt, and an attempt was

^ made on behalf of the ironmongery firm, to prove, as joint

creditors, against the joint estate of the bank. Lord Eldon,

overruling the decision of the Vice-Chancellor, rejected the

proof upon the ground which is stated above.

So in the previous case of Ex ])arte Hargreaves (h), alias

Shakeshaft, Stirrup, and Salisbury, three persons were partners

as cotton manufacturers, and two of them were also partners

as hnen-drapers : goods, manufactured by the three, were con-

signed to the two for sale, for the benefit of the larger firm,

and bills were drawn on the two, on behalf of the three ;
both

firms became bankrupt, and the larger firm was indebted to the

smaller in respect of the above transactions. It was held, that

the members of the smaller firm being liable to the debts of

the larger firm, the assignees of the former could not compete

with the joint creditors of the latter.

Again, as the estate of a deceased partner is liable to the

debts of the firm (c), it follows that, so long as such liabihty

exists, his executors cannot prove against the joint estate of

the surviving partners for the amount due from them to his

estate (d). But if those debts are paid, or the estate of the

deceased is relieved from them (e), such proof is admissible (/);

except in respect of assets, properly brought into or left in the

business by the executors as part of the capital of the de-

ceased. No proof, however, in respect of such assets is ad-

missible against the joint estate of the surviving partners,

unless all their joint debts contracted as well before as after the

death of the deceased are paid. Thel eading case on this

subject is Ex parte Butterfield (g). In that case a sole trader

(I) 1 Cox, 440, and 1 Gl. & J.

382, and 11 Ves, 414, infra, p. 726.

(c) Ante, pp. 194, 595.

(d) Ex parte Blythe, 16 Ch. D.

620
;
Na7ison v. Gordon, 1 App. Ca.

195, affirming Ex parte Gordon, 10

Ch. 160.

(e) Ex parte Andrews, 25 Ch. D.

505, shows that the outstanding

joint liabilities need not be paid.

It is enough if there is no proof in

respect of any of them. But note,

there was in that case no reason to

suppose they ever would be proved.

(/) Ex parte Edmonds, 4 De G.

F. & J. 488, noticed infra, p. 723.

(g) De Gex, 570 ;
Ex parte Cor-

hridge, 4 Ch. D. 246, was decided on

the same principle. See, too. Ex

piarte Garland, 10 Ves. 110, where

proof in respect of assets improperly

employed was admitted, and proof

f
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directed by his will that it should he lawful for his widow to ^^- 1'^- ^^^'^- '^^

. nrir\n.i • • • i • • Sect. 4.

empio}' bOOOl. m continuing his business, and he appointed
"

her and his son executors. After the testator's death, his

widow and son continued his business with his assets, and

became bankrupt. The persons beneficially interested in the

assets which had been employed by the bankrupts, sought to

prove, in respect thereof, against their joint estate; but it was

held that, to the extent of 60001., no such proof could be

allowed, for the employment of 6000L being authorised by the

will, the proof could not be admitted, without, in substance,

infringing the rule which precludes a partner from competing
with his own creditors.

This case may be usefully compared with Ex parte Ed- Ex parte

monds Qi). There, partnership articles provided in effect that

if one of the partners died, so much of his share in the capital,

as should not exceed 100,000Z., should be continued in and be

considered as part of the partnership effects ; that the sur-

vivors should pay off the amount of the deceased's share by

instalments, with interest, but that his estate should not share

in the profits accruing after his death. The partner in ques-

tion having died, more than 150,000Z. was found due to him

from the partnership. His executors took a bond for this

amount from the surviving partners, who afterwards became

bankrupt, having, however, previously paid all the debts for

which they and the deceased were jointly liable (i). It was

held, that the executors were entitled to prove against the joint

estate of the surviving partners for the whole amount of the

bond, and not only for the excess over 100,000?., as the other

joint creditors contended. The xjrovisions of the deed taken

t| together showed plainly that the 100,000L, was intended to

be continued in the concern in the sense of a loan bearing

interest
; and that although the money was to be employed in

in respect of assets properly em- and Ex x>arte Crofts, 2 Deac. 102,

ployed was rejected. See, also, where trust money lent to partners

Scott V. Izon, 34 Beav. 434
;
Ex was Leld to be provaLle as a joint

ij
:paH6 Thompson, 2 M. D. & D. 761, debt.

and compare the cases in the next (i) The payment of the debts to

note. which the estate of the deceased was

{h) 4 De G. F. & J. 488, See, liable distinguishes this from Ex

also, Ex parte Hill, 3 M. & A. 175, parte Gordon, 10 Ch. 160.

3 A 2
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Assets impro-

perly brought
into the busi-

ness.

Two firms

with common

partner.

Ex parte
Brown.

Bk. IV. Chap. 4. the busiiiess of the partnership, it was to be so employed, not
Sect. 4.

as the money of the deceased, but as the money of the sur-

viving partners, borrowed by them from his estate.

Assets of a deceased partner brought into the business by

his executor in breach of trust, do not form part of the joint

estate of the surviving partners, and may be the subject of

proof against that estate, not only in competition with those

creditors who have become such since the death of the de-

ceased, but also in competition with those whose debts accrued

in his lifetime (k) ;
as regards the last, the proof is exceptional,

but is allowed for the same reason as similar proof is allowed

where separate estate of a partner has been fraudulently dealt

with as property of the firm (l).

Another instructive case, illustrating the rule now under

consideration is afi'orded by Ex parte Brown (in). There, in

substance there were two firms, with a common partner, viz.,

A. and B., and A. and C. : C. had made himself separately

liable for a debt owing by A. and B.
; both firms became bank-

rupt. The principal creditor proved against C.'s separate

estate, and received a dividend. A claim was then made on

behalf of C.'s separate estate, to prove for the amount thus

paid out of it against the joint estate of A. and B. But it was

held that this proof could not be allowed, for the principal

creditor not having been paid in full, he had a right of proof

against the joint estate of A. and B., and that, consequently, C.

could not diminish that estate to his prejudice.

Exceptions to There are, however, three exceptions to the rule above
rule tbat partner . , ,

cannot compete Stateci, VIZ. '.

creditors

°^"
1. Where the separate property of one partner has been

fraudulently dealt with as the proj)erty of the firm ;

2. Where there are two distinct trades, carried on by the

firm, and by one or more of the members of it, with distinct

capitals ;

(Tc) Ex parte Garland, 10 Ves. 110
;

Ex -parte Westcott, 9 Ch. 626. See

ante, c. 3, § 2.

(Z) See infra ; assets of tlie testator

in the business when he died, and

improperly left in it, cannot, it ia

conceived, be the subject of i3roof,

unless the debts of the firm contracted

in his life are paid.

{m) 2 M. U. & D. 718. See, too.

Ex parte Bawson, Jac. 274.
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3. Where a partner has obtained his order of discharge, or Bk. IV. Chap. 4.

has been otherwise discharged from the joint debts, and has !1_:__

afterwards become a creditor of the firm (n).

This last exception rests on the principle that the discharged

partner is no longer a debtor to the creditors of the firm, and

does not, therefore fall within the rule which precludes a

person from competing with his own creditors. The two first

exceptions are not so easily explained.

Exception in the case offraud.
—If separate property of one Exception in the

partner has been fraudulently converted by his co-partners

to the use of the firm, such property must be treated as the

separate estate of the defrauded partner ;
and proof on his

behalf (or rather on behalf of his separate estate) is therefore

allowed in respect of such property, against the joint estate,

and in competition with the joint creditors (o). Upon precisely

the same principle, if a partner has fraudulently converted

property of the firm to his own use, proof on behalf of the joint

estate is allowed, in respect of such property, against his sepa-

rate estate, and in competition with his separate creditors (jj).

This, however, is a subject which will have to be considered

hereafter.

Exception m the case of distinct trades.—If one of two firms. Exception in the

carrying on distinct trades, becomes creditor of the other in trades.

the ordinary way of their trade, the creditor firm may prove

against the joint estate of the debtor firm, in competition with

its other joint creditors, although one or more persons may be

partners in both firms (q).

If neither firm contains the other, e.g., if one firm is A. and

B., and the other firm is A. and C, either may rank as a joint

(n) Ex parte Smith, 14 Q. B, D. (p) Ex parte Lodge and Feudal, 1

394, where the estate of the deceased Ves. J. 166, infra, p. 735,

partner was discharged by the Statute (q) See, in addition to the cases

of Limitations; Ex parte Atkins, ciiQA-hAo-w, Ex parte Rincj, Ex parte

Buck, 479, where a partner who Freeman, Ex parte Johns, cited in

had obtained his certificate took up Cooke's Bank. Law, 534, ed. 8.

bills of the firm. Compare Ex parte Gliddon, 13 Q.

(o) See per Lord Eldon in Ex B. D. 43, where no debt was con-

parte Sillitoe, 1 Gl. & J. 382, and in tracted.

Ex parte Harris, 1 Rose, 437.
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Bk. IV. Chap. 4. creditor of the other, because the creditors of the one are not
Sect. 4.

creditors of the other (?•).

Case where one If one of the firms contains the other, e.g., if one firm is
firm contains .t-» -, rt > -x i.« i-r^ a ix
the other. A., B., and C, and the other is A. and JB., or A. only, two

cases have to be considered, according as the larger or the

smaller firm is the debtor to the other ; for whilst all persons

who are creditors of the larger firm are creditors of the smaller,

the converse is evidently not true. Consequently, although

the larger firm does not compete with its own creditors if it

proves against the joint estate of the smaller firm, the smaller

firm must necessarily compete with its own creditors if it is

allowed to rank as a joint creditor against the estate of the

larger firm. Hence, although it was long ago decided that

proof might be made by the larger firm against the smaller (s),

it was also decided that proof could not be made by the smaller

against the larger {t). However, it seems now settled that if

the two trades are distinct, and if the larger firm has become

indebted to the smaller in the regular way of their trades {u),

the smaller firm may prove, like any other joint creditor,

against the joint estate of the larger. This was decided in

Ex parte Cook. Ex parte Cook (x), where one partner, who carried on a separate

business, was allowed to rank as a joint creditor against the

joint estate of the firm of which he was a member, and which

had become indebted to him in the ordinary way of their and

his respective trades.

The trades must The exception now under discussion is, however, only

the debts have allowed provided two things concur, viz. : first, there must be

been contracted ^^^ distinct trades : and secondly, the debt sought to be provedin the ordinary
' "^ ' o j-

course of them, must have arisen from dealings between trade and trade in the

ordinary way of business. It was because the two firms were,

in fact, one, the smaller one being only a branch of the larger,

and carrying on its business, that proof was disallowed in Ex

parte Hargreavcs (y), and it was because, although the two

(r) Ex farte Tlwmfson, 3 Deac. & 440
;
Ex parte Adams, 1 Rose, 305 ;

Ch. 612. Ex 'parte Sillitoe, 1 Gl. & Jam. 382.

(s) Ex parte St. Barhe, 11 Ves. (it) Thifs is essential, see i?i/m.

413
;
Ex parte Castell, 2 Gl. & J. (x) Mont. 228.

124
;
Ex parte Heshani, 1 Rose, 146. [y) 1 Cox, 440. See ante, p. 722.

{t) Ex parte Hargreaves, 1 Cox,
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firms and their trades were distinct, the debt sought to be Bk. IV. Chap. 4.

Sect. 4.

proved had not arisen in the ordinary way of trade that proof —
was disallowed in Ex parte Sillitoe (z) and in Ex parte Wil- ^^ p'^''*°^ ^ ^ ^

Williams.

hams (a). In this last case there was a firm of iron-masters ;

two of the firm were also bankers
;
the iron firm was indebted

to the banking firm for advances, but proof in respect of them

on behalf of the banking firm against the joint estate of the

iron firm was disallowed, inasmuch as the circumstances under

which the debt was contracted precluded the idea that the

bankers had made the advances in the ordinary way of their

business as bankers.

Even in these excepted cases, however, proof by one partner

is not allowed unless on taking the partnership accounts a

balance still remains due to him (b).

The rule which precludes one partner from proving against Case where part-

nership has not
the estates of his co-partners does not apply to persons who commenced.

have not become partners, and who have not rendered them-

selves liable to third parties as if they were partners. This is

well illustrated by Ex pa7'te Turquand (c). There, in sub- Ex parte
•

1 T-» T /-I 1 Turquand.
stance, A. agreed to become a partner with B. and C, who

were already in partnership together, and who carried on

business in the names of B. and C. It was agreed that A.

should bring in 2000Z., and that the name of the firm should

be altered to B., C. & Co. A. advanced 2000L to B. and C. ;

the name of the firm was altered as arranged, but no articles

of partnership were ever signed, and A. refused to sign any

or to do anything more before he was satisfied as to B. and

C.'s solvency. There was no evidence to show that A. had

made himself liable to third parties as if he were a partner ;

and B. and C. having become bankrupt, A. was allowed to

prove against their estate for the advances he had made them.

{z) 1 Gl. & J. 382. See ante, p. Ex parte Davis, 4 De G. J. & S.

721. 523, ante, p. 21. Ex parte Hicldn,

(ffl)
3 M. D. & D. 433. See, also, 3 De G. & S. 662, shows that a per-

Ex parte Maude, 2 Ch. 550. son intending to become a partner,

(6) Ex parte Maude, 2 Ch. 550. may prove as a creditor for arrear*

(c)
2 M. D. & D. 339. See, also, of salary.
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Bk. IV. Chap. 4.

Sect. 4.
Tliirdhj, xoith resind to the separate creditors.

3. Position of Tlie principle which prohibits a partner from competing

creditors. with the joint creditors of the firm evidently has no application

as between one partner and the separate creditors of his co-

partners. Moreover, the lien which each partner has upon

the assets of the firm must be satisfied before any part of the

joint estate can be divided amongst the members of the firm,

or, which comes to the same thing, be carried to the account

of their respective separate estates. Therefore, after the joint

debts of the firm have been paid, with interest to the date of

the receiving order (d), the surplus of the joint estate must

be next applied in satisfaction of the liens of the individual

partners upon it (e) ;
and it is the ultimate surplus only which

is to be divided amongst the partners, or their respective

separate estates, in proportion to their respective shares in the

assets of the firm. It is hardly necessary to observe that a

lien existing in favour of one partner increases his separate

estate, and confers upon his separate creditors a right to prove

against the joint estate in preference to the separate creditors

of the other partners, who have no such lien (/). If the joint

estate is not sufficient to satisfy the lien, the deficiency

becomes provable against the separate estates of the indebted

partners (g).

Surplus of joint
The joint debts being paid, and the liens of the individual

partners on the partnership assets being satisfied, the surplus

of the joint estate becomes divisible amongst the respective

separate estates of the partners in proportion to their respective

shares in the partnership property. The surplus of the joint

estate, having been thus distributed, loses its character of joint

estate, and becomes, to all intents and purposes, separate estate

of the partners to whose credit it is carried. If any joint

{d) Ex ]parte Findknj, 17 Cli. D. 612.

334. (/) Ex parte King, 17 Ves. 115 ;

(e) Ex parte King, 17 Ves. 115, Ex parte Reid, 2 ^o^q, Si.

and 1 Eose, 212
;
Ex parte Eeid, 2 {y) Ex parte Terrell, Buck, 345 ;

Rose, 84 ;
Ex ])arte Reeve, 9 Ves. Ex parte Kiiig, 17 Ves. 115 ;

Ex
588

;
Ex parte Terrell, Buck, 345 ^vtr^e Watson, Buck, 449, and 4

Fereday v. JFightwicl; Taml. 250 Madd. 477 ; and see, as to the last

Holderness v. Shackds, 8 B. & C. case, 2 Gl. & J. 172.

estate.
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estate is carried to a separate estate before the ioint debts are ^k. IV. Chap. 4.
•^ ''

. .
Sect. 4.

paid and the partners' liens are satisfied, such joint estate will

be ordered to be restored (h).

B.—Proof against the separate estates.

The principles according to which the separate estate of Administration

,.. ,,, ^ .....of separate
one partner is admniistered, ni the event oi an adjudication estate of

against him alone, are the same as those which govern the P^^^^^^*

administration of the separate estates of the members of a

bankrupt firm (i). The leading principle in administering a

separate estate is to prefer separate to joint creditors, just as

in administering joint estate the leading principle is to prefer

joint to separate creditors. But there is this important dif-

ference to be borne in mind
;
the separate creditors of one

partner are not creditors of the firm, whilst the joint creditors

of the firm are creditors of each of the partners composing it.

For this reason it was formerly the rule to distribute the sepa-

rate estate of each partner, 2yfifi passu, amongst his creditors,

whether joint or separate {k) ;
and although this rule has been

departed from (/), the distinction in question naturally leads to

important consequences, as will be seen hereafter.

The administration of the separate estates of bankrupt

partners, and the administration of the separate estate of one

bankrupt partner, if one alone is bankrupt, will be best ex-

plained by examining
1. The rights of the separate creditors,

2. The rights of the joint creditors,

3. The rights of the partners,

as against such estates or estate.

(/i) See Ex parte Lanfear, 1 Rose, cited in Cooke's Bank. Law, 260-

442. 264, ed. 8
;
and see Lord Craven v.

(i) 46 & 47 Vict. c. 52, § 40 (3), JViddoivs, Ca. in Ch. 139
;
Ex parte

and § 59, and Bank. Rules, 1886, Copland, 1 Cox, 420
;
Ex parte

r. 269. Ex parte Taitt, 16 Ves. 197 ; Hodgson, 2 Bro. C. C. 5
;
Ex parte

Everett v. Backhouse, 10 Ves. 98. P('0<^, ib. 119
;
Ex parte Flintum, ib.

(k) Ex parte BlaJce, Cooke's Bank. 120.

Law, 528, ed. 8
;
Ex parte Cobham; (l) See next note, and Ex parte

Ex parte Haydon; Ex parte Cam- Baudier,! Aik. 98
;
Ex 2Ki7-te Olknow,

tlie.rsj Ex parte Upton; Stephens v. Cooke's Bank. Law, 259, ed. 8.

Brovm, and Mathews v. Aland, all
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Bk. IV. Chap. 4.

Sect. 4.

1. Position of

separate
creditors.

First, with respect to the separate creditors.

Except in those cases which will he specially noticed here-

after, the separate estate of each partner is to he first applied

in payment of his separate creditors (?w), to the extent of 20s.

in the pound on their provable debts with interest up to the

date of the receiving order; hut not with interest after that

date until the joint creditors have also received 20s. in the

pound on their provable debts (n).

A bankrupt's wife who has lent him money for the purpose

of his business cannot compete with his other creditors (45 &
46 Vict. c. 75, § 3). But this enactment does not preclude

the wife of a partner from proving against the joint estate of

the firm in respect of a loan to her husband and his co-

partners jointly (oo).

After i)ayment of the separate creditors of each partner, the

surplus of his separate estate is carried to the credit of the joint

estate (o) ;
and if the partner is a member of several bankrupt

firms, the surplus of his separate estate must be divided

amongst their respective joint estates, in proportion to the

amount of the debts proved against them respectively (p).

2. Position o£

joint creditors.

Secondly, vnth respect to the joint creditors.

Except in the cases hereafter mentioned, the joint ere-

(m) 46 & 47 Vict. c. 52, §§40 (3)

and 59, and Bank. Knles, 1886, r.

269 ;
Ex parte Elton, 3 Ves. 238 ;

Ex

parte Ahell, 4 Ves. 837
;
Ex parte

Clay, 6 Ves. 813 ;
Ex parte Taitt, 16

Ves. 193.

ante, p. 717

As to marshalling, see

4 Ves. 677 ;
Ex parte Boardman, 1

Cox, 275 ; Ex parte Minchin, 2 Gl.

& Jam. 287.

{oo) Ex parte Nottingham, 19

Q. B. D. 88.

(o) Ex parte Wood, 2 M, D. & D.

283, where the surjjlus of the sejia-

{n) 46 & 47 Vict. c. 52, § 40, cl. 5, rate estate of a bankrupt shareholder

and Sched. 2, r. 20, and Ex parte

Findlay, 17 Ch. D. 334. Under the

old law the separate creditors were

not entitled to interest nntil the

joint creditors had received 20s. in

the pound on their principal debts,

see inter alia, Ex parte Wood, 2

Mont. D. & D. 283 ;
Ex p>arte Clarke,

in a company being wound up m
equity was held applicable to the

payment of the creditors of the com-

pany, and not j^ayable into court in

the suit.

(p) Ex parte FranJclyn, Buck,

332, where the order is given at

length.
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ditors of partners (g) are not entitled to pa3'-ment out of their Bk. IV. CLap. 4.

separate estates, in competition with their separate creditors (r).
'—

This is in accordance with the okl law (s). The Bankruptcy they maycom-

Act, 1883, mentions no exceptions, and it has not yet been p^^^ '«'i*'i ^^^^
' ' -^

_

"^

separate

decided that there are any; and owing to the language of creditors.

§ 59 (1) it is doubtful whether they exist in cases where one

partner only is bankrupt. But it would be strange if the

exceptions existed (and it is apprehended that the first three

do exist) where a separate estate is administered under a joint

adjudication against a firm, and not where the separate property

of one partner is administered under an adjudication against

himself alone (t).

The exceptions are four in number. The first exists where

there is no joint estate
;
the 2nd where the property of the

firm has been fraudulently converted
;
the 3rd where there has

been a distinct separate trade, in respect of which a separate

debt has been contracted
;
the 4th is in favour of the petition-

ing creditor himself 0<).

Exception ivhere there is no joint estate.—If in the case of 1. Exception

,, _
T . • •

, , i jt • •
i^ Tx whei'e there

a bankrupt fii'm there is no jomt estate the jomt creditors are jg no joint

entitled to rank as separate creditors against the separate
^^t^*^*

estates of the individual partners (x). So if one partner only

is bankrupt, the creditors of the firm are entitled to rank as

separate creditors against the separate estate of the bank-

rupt, if there is no joint estate (y), and if there is no sol-

. (g) As to co-debtors not partners, older cases establishing tlie excep-

see Ex parte Field, 3 M. D. & D. tion are Ex parte Hall, 9 Ves. 349

95
;
Ex parte Buckingham, 1 M. D. Ex parte Ackerman, 14 Ves. 604

& B. 2Z5 ;
Ex parte Grosfield, I Beac. Ex p)arte De Tastet, 17 Ves. 247

405. Ex parte Burnett, 2 M. D. & D. 357,

if) 46 & 47 Vict. c. 52, § 40 (3) and reversing S. C, 1 ib. 608, where the

§ 59 (1), ante, p. 693. petitioning creditor was a joint cre-

(s) See 6 Geo. 4, c. 16, § 62
;
Yate ditor in respect of one demand, and

Lee and Wace's Law of Bankruptcy, a separate creditor in respect of

243, cd. 3
;
RoLson on Bankruptcy, another.

735, 736, ed. 6. {x) See the next note.

{t) See Yate Lee and Wace, %ibi (y) See Ex parte Hayden, 1 Bro.

mp. Mr. Robson (Law of Bank. C. C. 453
;
Ex parte Sadler, 15 Ves.

736, ed. 6), doubts whether the ex- 52
;
Ex parte Bradshaiv, 1 Gl. &

peptions exist any longer. Jam. 99
;
Ex parte Bauerman, 3

(u) Qu. as to this
;

see Robson Deac. 476 ;
and the next three

Bank. 736, note {l), ed. 6. The notes.
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Bk. IT. Chap.
Sect. i.

One pai-tner
dead solrent.

Joint estafe

small.

Ex parte
G«ner.

4. vent ostensible partner {2), or at all events none in tliis

— countrr (a).

The fact that the estate of a deceased partner is solvent

does not deprive the joint creditor of his right against

the separate estate of the bankrupt (b). This was so before

the Judicature Acts, because, the legal remedy surviving

asfainst the latter, the creditor had no locus standi at law

against the representatives of the deceased ; and the Judi-

cature Acts leave the old rule untouched, as the joint creditors

of the firm are not separate creditors of a deceased partner, as

has been pointed out in an earlier portion of the work (0).

Again, if several firms enter into a joint adventure and one

of them becomes bankrupt, the joint creditors of all the firms

may prove against the joint estate of the bankrupt firm, if the

partners in the solvent finns are abroad and there are no

assets belonging to all the firms jointly (d).

If there is any joint estate, however small, the joint creditors

will not be permitted to rank pari passu with separate creditors

against the separate estate (e). But where one partner only is

bankrupt nothing can be treated as joint estate by reason only

of the doctrines of reputed ownership (/) ; and joint property

which is pledged for more thein its value, or which for Miy other

reason cannot to any extent be made available for the benefit

of the creditors of the firm, is treated, with reference to the

rule in question, as having no existence (g). In Fx parte

(z) See Ex parte Kensington, 14

Tes. 447 ; Ex parte Janson, 3 Madd.

229. This last case shows that for

this purpose a person who is not

bankrupt is solvent. The existence

of a dormant ptirtner is immaterial,

see Ex parte Chuck, S Bing. 469 ;
Ex

parte Hodgkinsov., 19 Ves. 294
;
Ex

parte Norfolk, ib. 458.

(a) Ex parte Pinkerton, 6 Tes.

814, 7U

(6) Ex parte Bauerraan, 3 Deac.

476. The creditors of the survivor

could not insist on the creditors of

the firm going against the estate of

the deceased ;
because there is no

niarshalUng except as between cre-

ditors of one and the same debtor.

^&&aiCC. Exparte KendaU,\~\&S:. 514

(c) See Kendall t. Hamiiton, 4

App. Ca. 504, and ante, pp. 193, 598.

(d) Ex parte Nolte, 2 GL & J.

295 (overruling Ex parte Wylie, 2

Eose, 393) ;
Ex parte Machel, 1

Eose, 447.

(e) Ex parte Kennedy, 2 De G.

M. k G. 228 ; Ex parte Peake, i

Eose, 54 ; Ex parte Harris, 1 Madd.

583. Compare Ex parte Burdekin,

2 M. D. & D. 704 ;
Ex parte Birley,

ib. 354.

(/) Ex parte Taylor, 2 M. D. & D.

753. See ante, p. 685.

{a) See Ex parte Peake, 2 Eose,
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Geller (Ji), it was accordingly held that a joint creditor who had Bk. IV. Chap. 4

sold property of the firm, which had been pledged to him —
for more than its value, might, there being no other joint pro-

perty, prove so much of his debt as remained unpaid against

the separate estates of the partners. A joint creditor holding a

pledge belonging to the firm must sell it or have it valued

before he can claim to rank as a separate creditor, for until he

has done that he is not in a position to say that there is no

joint estate (i).

If it is doubtful whether there is any joint estate or not, an

inquiry will be directed (A;).

If joint creditors prove against the separate estate of any Reimbursing

partner, and obtam a dividend thereout upon the assumption ^^ subsequent

that there is no joint estate, and joint estate is afterwards
^^1^^^^^*)^^^°^

realised, the separate estate is entitled to be repaid the amount

paid to the joint creditors (1).

Joint creditors can acquire a right to prove against the sepa- Joint creditors

n , 1 • 1
• i Ti nn may pay separate

rate estate of any partner by paying his separate creditors ZUs. creditors.

in the pound on the amount of their provable debts (/?i).

Exception in the case of fraud.
—It has been already seen 2. Exception in

, , ill f t 1 l^ cases of fraud.

that if a partner s separate property has been Iraudulently con-

verted by his co-partners to the use of the firm which becomes

bankrupt, the property so converted cannot be treated as part

of the joint estate, but must be placed to the separate account

of the defrauded partner (w). Upon the same principle, if a

partner has fraudulently converted to his own use property,

which in truth belongs to the firm, such property cannot be

treated as part of his separate estate; but forms part of the

joint estate of the firm. Hence, as in the former case proof

on behalf of the separate estate is admitted against the joint

54
;
Ex parte Hill, 2 Bos. & P. N. R. been sold, and the creditor proved

191, note
; but see Ex parte Claij, 1 for the diiference.

Mont. Part. 223, note
;
Ex parte Ken- (k) Ex parte Birley, 1 M. D. & D.

nedy, 2 De G. M. & G. 228. 387 ;
and see S. C., 2 ib. 354.

(h) Ex parte Geller, 2 Madd. 262. (0 See Ex parte Willoch, 2 Rose,

{%) This follows from Ex parte 392.

Bmith, 2 Rose, 64 ;
Ex parte Bar- (m) See Ex parte Cliandler, 9 Ves.

clay, 1 Gl. & J. 272 ;
and cases of 35, and Ex parte Taitt, 16 Ves. 193.

that class. In Ex parte Hill, 2 B. See as to interest, ante, pp. 719, 720.

& P. N. R. 191, note, the pledge had («) Ante, p. 725.
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No sufficient

fraud.

Bk, IV. Chap. 4. estate (o), SO in the latter case, if the firm is bankrupt, proof
Sect, 4,

'-^ on behalf of the joint estate is admitted against the separate

estate (^); although that estate may not in the result be greater

by reason of the fraud (q). Moreover, if the firm is not bank-

rupt, proof on behalf of the solvent partners is admitted against

the estate of their bankrupt co-partner : and in this case the

solvent partners rank as separate creditors, although the pro-

perty fraudulently appropriated by the bankrupt belonged not

to them exclusively, but to them jointly with himself (r).

Whether in anyparticular instance there has been a fraudulent

misappropriation of the partnership property or not must of

course be determined by the facts of each case. It may, how-

ever, be observed that the mere circumstance that one partner

is indebted to the firm is no proof of fraud ; and even if he

has acted in violation of the articles of partnership, it may be

found that those articles have by common consent been habitu-

ally ignored. To bring a case within the exception now under

consideration, the individual partner must in effect have stolen

the property of the firm, and his breach of good faith must not

have been acquiesced in or condoned by his co-partners (s).

Any arrangement by which a debt arising from fraud is made

a matter of mere partnership account, precludes the firm fi'om

ranking, in respect of that debt, as a separate creditor against

the separate estate of the individual partner (t).

The leading cases on this subject are Fordyce's case and^a;

parte Lodge and Feudal.

Fordyce's In Fordyce's case {ii), A., B., C, and D. were partners as

bankers, and had in the course of their business discounted a

number of bills and notes, which had thus become the property

(o) Ex parte, Harris, 2 V. & B.

210 ; S. C, 1 Kose, 437 ;
Ex parte

Sillitoe, 1 Gl. & J. 382.

(p) Ex parte Lodge and Fendal,

1 Ves. J. 166
;
Ex parte Smith, 1

Gl. & Jam. 74
;
Ex parte Watkins,

Mont. & McA. 57 ;
Ex parte Gust,

Cooke's Bank. Law, 531, ed. 8,

{q) Lacey v. Hill, 4 Cli. D. 537,

affirmed on appeal under tlie name

Bead V. Baiky, 3 App. Ca. 94.

(r) Ex parte Yongc, 3 V. & B. 31,

and 2 Rose, 40. The judgment in

this case is very masterly.

(s) See Ex parte Yonge, 3 V. & B.

31
;
Ex parte Smith, 1 Gl. & J. 74,

and 6 Madd. 2
;
Ex parte Turner,

4 D. & Ch. 169 ; Ex parte Crofts, 2

Deac. 102
; Ex parte Hinds, 3 Be

G. & Sm. 613.

(t) See Ex parte Turner, 4 D. & C.

169.

(u) Also known as Ex parte Gust,

Cooke's Bank. Law, 531, ed. 8.
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of the firm. A. fraudulently applied to his own use some of l^k. IV. Chap. 4.

Sect. 4.

these bills and notes. He was subsequently adjudged bank

rupt, and shortly afterwards the firm itself was adjudged bank-

rupt. The assignees of the firm claimed to prove as separate

creditors of A., in competition with his other separate creditors

and against his separate estate, for the value of the bills and

notes thus abstracted, and they were allowed so to do. But m
this same case the assignees were not allowed to prove against

A.'s separate estate for what the joint estate had been compelled

to pay in respect of bills issued by him in the partnership

name for private uses of his own.

In Eximrte Lodge and Feudal {x), the facts were in substance Ex parte Lodge

as follows. John Lodge and his two sons, James and John,

were partners. John Lodge, the father, died, having bequeathed

his residuary personal estate to his two sons, and appointed

them and their mother his executors. After the death of the

father, his two sons continued to carry on the old business

together for two years, when they dissolved partnership. No

accounts were taken, but it was arranged that James should pay

the debts of the firm. James immediately entered into a new

partnership with Feudal. Feudal brought in 12,000Z. as

his share of the capital, and James Lodge brought in the same

amount in stock and goods. After this, James Lodge, without

Kendal's knowledge or consent, applied the assets of the new

firm in paying the debts of the old firm, and the private debts

of himself, James Lodge. Ultimately James Lodge and his

partner Feudal became bankrupt. The joint creditors of the

two partners Lodge and Feudal petitioned for liberty to prove

against James Lodge's separate estate, and in competition

'\

with his separate creditors, for the amount of the assets of

Lodge and Feudal thus improperly applied. Lord Thurlow,

relying on Fordyce's case, expressed a strong opinion in favour

of the proof, and allowed it de bene esse. But, after taking

time to consider, his Lordship
"
thought he could not permit

the assignees under the joint commission to prove against the

separate estate of Lodge, without deciding upon a principle

that must apply to all cases, and constantly occasion the

f|
taking an account between the partners and the partnership

{x) 1 Ves. J. 165, and Cooke's Bank. Law, 530, ed, 8.
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3. Exception
in cases of

distinct trades,

Bk. IV. Chap, 4. ill every joint bankruptcy. He said that if the affidavits had

'—1 gone the length of connecting the bankruptcy with the institu-

tion of the partnership trade, and that Lodge, with a view of

swindling Fendal out of his property, had got him into the

trade, and then taken the effects of the partnership into his

own hands, with a view to his separate creditors, it might have

been different. The petition on the part of the joint creditors,

to prove against the separate estate, was dismissed" (y).

Exception in the case of distinct trades.—The same principle

which, in the event of the bankruptcy of a firm, allows proof

to be made on behalf of one of its members against its joint

estate, in respect of a debt contracted by the firm to him as a

distinct trader {z), also allows proof to be made on behalf of

the joint estate of a firm against the separate estate of one of

its partners, who has carried on a trade distinct from that of

the firm, and has become indebted to it in the ordinarj'' course

of his distinct trading. If, therefore, a person who is a partner

in a trading firm carries on a distinct trade of his own, and

becomes indebted to the firm for goods sold to him in the way
of their trades and then becomes bankrupt, the firm is treated

as a separate creditor for the debt so contracted, and is allowed

to prove accordingly («). So, in the case of a bankrupt firm,

proof for debts thus contracted by an individual partner is

allowed as between the joint estate of the firm and the separate

estate of that partner, in competition with his separate credi-

tors (b). As Lord Eldon put it in Ex parte St. Barhe,
''

a joint

trade may prove against a separate trade, but not a partner

against a partner." But although there may have been distinct

trades, still if the debt' in question has not been contracted in

the ordinary course of carrying them on, such proof will not

be allowed (c).

(i/)
The passage in inverted com-

mas is taken from Cooke's Bank.

Law, 530, ed. 8. See, furtlier, as

to the necessity of fraud, Ex farte

Grill, ib.

(s) Ante, p. 725.

(ft) Ex parte Hesliam, 1 Kose, 146
;

Ex parte Gastell, 2 Gl. & J. 124
;
Ex

parte Johns, Cooke, B. L. 538, and

Wats. Part., 286.

(b) Ex parte St. Barhe, 11 Ves.

413.

{c) See, as to this, ante, p. 72G,

and Ex parte Hargreaves, 1 Cox, 440 ;

Ex parte Sillitoe, 1 Gl. & J. 382 ;

Ex p>artc Williams, 3 M. D. & D.

433, there cited.
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:
In Ex imrte GUcldon (d) an ingenious attempt was made to ^^- IV. Chap. 4.

Sect 4
obtain the benefit of the above rule in a case where, although

'—

there were two firms in appearance, there was really only GUddon^ in re

one and an agent, and no such separate trading as the excep-
^^^^^^"^•

tion requires. In appearance there were two firms, A. and B.

and C. and D. ; but D. was only C.'s agent; and C. himself

was only A.'s agent ;
but neither B. nor D. knew this to be so.

Both firms became bankrupt, and C. and D. were indebted to

A. and B. An attempt was made by the trustee of A. and B.

to prove against the separate estate of D. for the debt due

from C. and D. to A. and B. But it was held that there was

no such trading between A. and B. on the one side and D. on

the other as was necessary to create a provable debt. The

circumstances were such as to negative the existence of any

debt from D. to A. and B. The real debt was owing by A. to

A. and B.

Thirdly, loith respect to the partners.

The principle that a debtor shall not be allowed to compete 3. Position of

with his own creditors, is as strictly carried out in adminis-

tering the separate estates of individual partners, as in ad-

ministering the joint estate of a firm. The separate estate of

each partner is liable to the debts of the firm, subject only to

the prior claims of his separate creditors ; whence it is obvious

that one partner cannot compete with the separate creditors of

his co-partner, without diminishing the fund which, subject to

their claims, is applicable to the payment of the joint debts,

and therefore of his own creditors. In other words, the rights

of the joint creditors preclude one partner from ranking as a

separate creditor of his co-partner, until the joint creditors are

paid in full (e). Moreover, it is now settled, in opposition to

some older cases (/), that a solvent partner is not entitled to

rank as a creditor against the estate of his bankrupt co-partner

upon indemnifying that estate against the claims of the joint

(d) Re JVakeham, or Ex parte executorof a deceased partner sought

Gliddon, 13 Q. B. D. 43. to prove ;
Ex parte Ellis, ib. 312 ;

I
(e) See, accordingly^ Ex parte Ex parte Rawson, Jac. 274 ;

Ex parte
 

Collinge, 4 De G. J. & S. 533, where Robinson, 4 D. & Ch. 499
;
Ex parte

.
the result of such proof would have May, 3 Deac, 382.

j

benefited the joint creditors
; Exparte (/) Viz., Ex parte Taylor, 2 Rose,

j
Carter, 2 Gl. & J. 233, where an 175 ; Exparte Ogilvy, ib. 177.

3 5
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Assignee of

solvent partner.

Proof by firm

against estate

of bankrupt
partner.

Bk. IV. Chap. 4, creditors ; he must show that those claims are discharged or
Sect. 4.

^

otherwise barred (g).

Although a partner cannot prove against his co-partner so

long as the joint debts are unpaid, yet, if a debt owing by the

bankrupt partner to his co-partner has been cancelled, and in

consideration thereof the bankrupt has taken upon himself a

debt due from his co-partner to a third party, this debt, so

substituted for the first, may be proved by such third party, in

competition with the other separate creditors of the bankrupt,

whether the joint creditors are paid or not (h).

The disability of a partner to prove in competition with his

own creditors, prevents proof by a firm to which he belongs

against his own separate estate ; for proof by such a firm

is obviously nothing more than proof by himself and co-

partners (i).

The principle which allows joint estate to prove against

separate estate, and separate estate to prove against joint

estate, in cases where there has been a fraudulent conversion

of property, or where there have been distinct trades, and a

debt contracted in the course of those trades, is also applicable

to proofs by one partner against another, in similar cases (j).

Moreover, if A., intending to become a partner with B., ad-

vances him money as his, A.'s share of the common stock,

and before the partnership is entered into, B. becomes bank-

rupt, A. may prove against B.'s separate estate, as a separate

creditor for the amount of the advance, unless A., without

being a partner, has made himself liable to creditors, as if be

were one (A.).

(fj)
Ex parte Moore, 2 Gl. & J.

166. Compare Ex parte Andrews,
25 Cli. D. 505, where the possibility

of a claim being made was lield not

enough to prevent the executors of

one partner from proving against

the surviving partner. The joint

liability in that case was really

visionary only.

(h) Ex parte Todd, De Gex, 87.

(i) See ace. Ex parte Smith, 1 Gl.

& J. V4, and 6 Madd. 2
;
Ex parte

Turner, 4 D. & Ch. 169.

(j) See Ex parte Westcott, 9 Ch.

626, as to proving for a devastavit

by an executor ; Ex parte Maude, 2

Ch. 550, where two solvent co-

partners sought to prove against the

separate estate of their bankrq)t

partner. See ante, p. V26.

{k) Ex parte Turquand, 2 M. D.

& D. 339, ante, p. 727 ;
and as to

money payable to a person in lieu

of his being taken into partnership,

see Ex parte Megarey, De Gex. 167.
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At one time it was supposed that when a person had been B^^-
IJ- Ciiap. 4.

Sect. i.

induced by the fraud of another to join him in partnership,
f T 1 Partnereliip

the former could not, on the bankruptcy oi the latter, prove induced by

against his separate estate, for the amount paid to the bank-
^^ '

rupt as a consideration for the partnership. This opinion was

founded on the case of Ex ixirte Broome (Q. There A. was Ex parte

induced, by the false and fraudulent representations of B., to

enter into partnership with him, and to pay him a considerable

premium. Shortly afterwards, B. became bankrupt, and A.

sought to recover out of B.'s estate the amount of the x>remium

paid as above mentioned. According to the report this was

refused, upon the ground that, although A. might be entitled

to recover the money as between himself and B., yet he was

liable with B. to third persons, viz., the creditors of the firm.

The report of this case, however, is not warranted by the

order which was actually made in it {m). Indeed, the order

expressly directed that A. should be at liberty to prove against

B.'s estate, and that A. should be paid a dividend in respect of

his proof, rateably with B.'s other creditors. This order is in

conformity with the opinion expressed by Lord Thmiow, in

Ex parte Lodge and Feudal, and with the cases of Hamil v.

Stokes (n) and Bury v. Allen (o).

The application of the foregoing doctrines to cases where a Proof by com-

shareholder in an unincorporated company has become bank- estate of share-

rupt, and the company seeks to prove as a creditor against his
° '' ^^'

separate estate, and in competition with his other separate

creditors, has given rise to some difficulty. But in Ex parte Ex parte^
. , Davidson.

Davidson (p), it was held that the public officer of a banking

company, governed by 7 Geo. 4, c. 46, might prove against the

separate estate of one of its members for what was due from

him as a customer of the company, in respect of his overdrawn

account, although the company (including therefore the bank-

rupt) was itself indebted to other persons ; and in Ex parte

(1) 1 Eose, 69. appeal, sub nomine Ee Galdecott, 2

(m) See the order in 1 Coll. 598, ilj. 368 ; settling tlie doubts raised

(n) Dan. 20, and 4 Price, 166. in Ex parte Marston, Mon. & Ch,

See, on this case, 1 Mont. Part., 576 ;
Ex parte Prescott, ib. 611 ;

Ex

210. parte Law, ib. 590 ;
and Ex parte

(o) 1 Coll. 589. Snape, ib. 607.

{p) 1 M. D. & D. 648, and on

ij

3 B 2



740 BANKRUPTCY.

Bk. IV. Chap. 4

Sect. 4,

Ex parte Ball.

One partner

may rank as

a separate
creditor of

his co-partner,

provided the

joint creditors

are not preju-
diced.

Ball (q) it was held that a liquidator of an unregistered and

unincorporated company being wound up under the Companies

act, 1862, was entitled to prove against the estate of a bank-

rupt shareholder, in respect of a call made in the winding up.

The same rule applies a fortiori to the case of an incorporated

company. Excepting, therefore, those companies which are

merely large partnerships, not empowered to sue and be sued by

a public officer, and not being wound up, it is now settled that

where a member of a company becomes bankrupt, the company,

whether its debts are paid or not, may prove as a separate

creditor of such member for what is due from him to it, either

in respect of calls (r) or other matters (s). But the company,

if it holds a security of the bankrupt for what is so due, must

realise the security and prove for the difference, as in ordinary

cases (t).

Hitherto the right of one partner to rank as a separate

creditor of his co-partner, has been considered solely with

reference to joint creditors
;

it is necessary, however, also to

notice it with reference to separate creditors. They are ob-

viously benefited by the rule which prevents one partner from

proving against the separate estate of his co-partner ; but it is

not for their sake that such rule has been established; and

where the reason for the rule ceases to exist, the rule itself

ceases to be applicable. Hence, if there never were any joint

debts, or if all those which once existed have ceased to exist {n),

either because they have been paid, barred, satisfied, or con-

verted into separate debts, then one j)artner who is a creditor

of another may, on the bankruptcy of the latter, prove against

his separate estate in competition with his other separate

creditors.

(q) 10 eh. 48.

(r) Ex parte Broion, 3 De G. & S.

590 ;
Ex farte Nicholas, 2 De G.

M. & G. 271. See 19 & 20 Vict.

c. 47, § 90.

(s) Ex parte Davidson, 1 M. D.

& D. 648, and 2 ib. 368
;
Ex piarte

Cooper, 2 M. D. & D. 1 ; Ex parte

TVallis, ib. 201. Ex parte Woocl-

roffe, Fonbl. Bank. Ca. 14, cannot

be supported.

(t) Ex parte Manchester and

County Bank, 3 Ch. D. 481; Ex

parte Coojjcr, 2 M. D. & D. I ;
Ex

parte WaUis, ib. 201. See, also, Ex

parte Connell, 3 Deac. 201, where the

security consisted of shares in the

company itself.

(u) Ex parte Andrews, 25 Ch.

D. 505, seems to show that it is

enough if they have not been

proved, and are not likely to be so
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A leading case on the subject is Ex imrte Grazehrook {v) ;
^.k. Iv. CLap. 4.

there a dormant partner had retired, and the continuing
~

partner continued the business and was adopted as the sole Grazebrook.

person liable to pay the debts formerl}^ due from the firm. On
the retirement of the dormant partner, the accounts of the firm

were taken and settled, and a balance was found due to him.

On the bankruptcy of the continuing partner, the dormant

partner was allowed to prove as a separate creditor, for the

amount of the balance so found due, although there were

partnership debts still unpaid, because these debts had been

converted into the separate debts of the continuing partner, and

by the statement of the account, the latter had become debtor

for the balance in question to his late co-partner.

Again, if one partner has paid tlie joint debts, he is entitled Effect of

to prove as a separate creditor of his co-partner for the amount dXtsf
""""^

of the share which ought to have been paid by him {iv) ;
and it

is immaterial whether the debts have been paid before or since

the bankruptcy (x).

In cases of this sort, moreover, the amount provable against

each bankrupt is ascertained, not by dividing the whole amount

of the debts paid by the number of partners, or by the number

of shares held by them, without reference to their ability to

pay ;
but by treating each partner as liable to contribute his

own share, calculated as above, and also to contribute, as

surety for the rest, to the payment of what is due from them,
but which they are themselves unable to pay. Those, in fact,

who can pa}', must make up for those who cannot {y).

Again, although where one partner is indebted to the firm. Proof for what
is not satisfied

by lien,

(r) 2 D. & Ch. 186. See, too, them by the bankrupt.
i/x farte Gill, 9 Jur. N. S. 1303

;
Ex {x) See, in addition to the cases

parte Hall, 3 Deac. 125, In Ex in tlie last note, Moody v. King, 2

parte Dodgson, Mont. & MacAr. 445, B. & C. 558 ; Parker v. Bavisbottom,

there were no joint debts. So in 3 B. & C. 257
;
Ex parte Young, 2

Ex parte Davis, 4 De G. J. & S. 523, Rose, 40.

noticed ante, p. 21. (y) See Ex parte Hunter; Buck,

{w) See Ex parte JFatson, 4 Madd, 552
;
Ex parte Moore, 2 Gl. & J.

477 ; Ex parte Carpenter, Mont. & 172 ;
Ex parte Plowden, 2 Deac.

MacAr. 1
; JFood v. Dodgson, 2 M. 456, and 3 M. & A. 402, overruling

& S. 195. In the two last cases the Ex parte Watson, Buck, 449, and Ex

partner who had paid the debts had parte Smith, ib. 492.

retired and been indemnified against
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Bk, IV. Chap. 4.

Sect. 4.

Separate estate

insolvent.

Surplus of joint
estate when
administered
under a sepa-
rate adjudica-
tion.

Ex parte
Lanfear.

and the lien upon his share is insufficient to satisfy such debt,

the deficiency cannot be proved against his separate estate in

competition with the joint creditors of the firm, or until they

are paid (z) ; yet such deficiency is provable against his separate

estate in competition with his separate creditors, where the

rights of the joint creditors do not intervene (a).

Further, if the separate estate of a partner is clearly insuffi-

cient to pay his separate debts excluding that which he owes to

his co-partner, the latter is entitled to prove ; for, ex hypothesi,

there is no possibility of any surplus out of which the joint

creditors can be paid anything whatever. They therefore are

in no way prejudiced by the proof (b).

But even in cases in which the right to prove exists, the

proof cannot be admitted without taking the partnership ac-

counts ;
for if they are taken the debt sought to be proved may

be found to be balanced, and not really to exist (c).

Before leaving this subject, it may be remarked, that where

one partner only is bankrupt, and his trustee administers the

joint estate of the firm, as well as the separate estate of the

bankrupt, and there is an ultimate surplus, that surplus ought

to be divided between the bankrupt and the solvent partners,

according to their respective interests therein.

In Ex parte Lanfear (d) one of two partners became bank-

rupt, and the other died. The bankrupt partner having paid

all his creditors 20s. in the pound, the surplus of the joiot

and of his separate estate was ordered to be paid over to him,

and it was paid over accordingly. The executor of the deceased

partner, however, applied for an order that the bankrupt might

account for what was due to the deceased in respect of his

interest in the surplus of the joint estate, and that the money

(k) Ex parte Carter, 2 Gl. & J.

233
;
Ex parte Ellis, ib. 312

;
Ex

2)arte Reeve, 9 Ve.s. 588, whicli shows

that the joint creditors are entitled

to be paid interest before the co-

partners receive anything.

(a) Ex parte Terrell, Buck, 345 ;

Ex parte King, 17 Ves. 115
;
Ex

parte Watson, Buck, 449, and 4

Madd. 477 ;
and see, as to this last

case, 2 Gl. & J. 172.

{h) Re Levey, 4 De G. J. & S. 551.

See, also, Ex parte Sheen, 6 Ch. D.

235, where the proof was by a

person who had held himself out

as a partner.

(c) See Ex parte Maude, 2 Ch,

550.

{d) 1 Eose, 442.
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which had been restored might be paid into court, and an E^- 1"^- ^bap. 4.

order to that effect was made. —

C. Proof against hath the joint and the separate estates.

First, general rule as to election.

With a view to avoid as much as possible any interruption Rigiits of joint

in the statement of the principles according to which the creditors!^

°

conflicting rights of the creditors of the firm, and the separate

creditors of the individual partners, are adjusted, the consi-

deration of the position of those creditors who are both joint

and separate {i. e., of those, who, in respect of the same debt,

have the option of suing either all the partners jointly, or some

or one of them separately from the others) has been hitherto

postponed.

In order that a creditor may rank as a joint and separate

creditor, it is necessary that there should be two distinct rights

vested in him at the same time, by virtue of which he is

enabled to pursue either of the two remedies above alluded to.

The modes in which these rights are acquired and lost have

been already investigated (Bk. II. c. 2), and consequently it is

unnecessary to refer to that subject in the present place.

Subject to the exception which will be noticed presently, a Rule against

person to whom the members of a firm are bound jointly and

severally is not allowed in bankrujitcy to rank as a creditor

both against the joint estate and also against the separate

estates, or any of them
;
he is compelled to elect whether he

will rank as a joint creditor or as a separate creditor (e). If he

elects to rank as a joint creditor he must, like other joint cre-

ditors, go in the first place against the joint estate, and he has

no greater rights than they against the separate estates, or any
of them

; whilst, on the other hand, if he elects to rank as a

separate creditor he must, like other separate creditors, con-

fine himself in the first place to the separate estates, and he

has no greater rights than they to the joint estate (/).

(e) See Ex parte Bond, 1 Atk, Hay, 15 Ves. 4.

98 ; Ex parte Banks, ib. 106 ;
Ex (/) Ex imrte Bevan, 10 Ves. lOC

}

parte Rowlandson, 3 P. W. 405 ;
Ex Bradley v. Millar, 1 Rose, 273.

parte Bevan, 10 Ves. 106 ;
Ex parte
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Bk. IV. Chap. 4

Sect. 4,

Reason of

the rule.

Examples of

the rule.

The reasoning upon -wliicli this rule is founded is as follows :

• If the members of a firm are hound jointlj' and severally, the

creditor may sue them all jointly, or he may sue all or any

of them separately, hut he cannot do both
;
and as he cannot

do both before bankruptcy, neither ought he to do what is tan-

tamount to the same thing, after bankruptcj'. It is very true

that if he sues them all jointly, he can levy execution agamst

the property of the partnership, or against the j)rivate property

of each member, or against both at once ;
but so can any joint

creditor. So far as analogy goes, therefore, there is no reason

why a joint and separate creditor should be allowed to go

against both estates at once, whilst a creditor who is merely

joint is compelled to go against the joint estate before he can

go agamst the separate estate (^). Nor is this all. The grand

principle in bankruptcy is, as far as possible, to distribute the

bankrupt's estate equally amongst all his creditors, and not

to prefer one creditor to another. Now if a joint and separate

creditor were to be allowed to prove against both estates at

once, he would diminish the separate estate to the prejudice of

the jomt creditors, and diminish the joint estate to the preju-

dice of the separate creditors, and gain an advantage over them

both(/i). Such are the reasons which induced the Courts to

hold that a joint and separate creditor ought not, as a rule,

to be allowed to go against both estates at once, but that he

should be compelled, like other creditors, to go in the first

instance against one estate only. In giving the option to him,

the Courts act in analogy to the rule, by which a joint and

separate creditor can, as he pleases, sue his debtors jointly or

separately.

In conformity with the rule thus established, and excepting

always the statutory exceptions to be noticed presently, a cre-

ditor who is a joint creditor by one instrument, and a separate

creditor by a distinct instrument, is as much compelled to

elect as if his joint and separate rights were conferred by one

(g) See Ex jyarle Itowlandson, 3 proved it ; see Ex parte Bevan, 9

P. W. 405 ;
Ex 2Mrte Banks, 1 Atk. Yes. 225, and 10 ib. 109.

106
;
Ex parte Bond, ib. 98 ; Lord (h) See pier Lord Hardwick in Ez

Eldon followed the rule, but disap- parte Bond, 1 Atk. 100.
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and the same instrument (i) ; and if a firm has heen impli-
Bk. IV. Chap. 4.

Sect. 4,

cated in a breach of trust, the cestui que trust (who thereby
'-

acquires a right available against all the partners jointly, as

well as against each of them separately) cannot prove against

the joint and separate estates at the same time, but must elect

against which he will prove as if he were an ordinary joint and

separate creditor (J). The same rule applies in cases of

fraud (k).

The doctrine of election, however, only applies where a Rule pre-sup-

,., . 1 1
. ,.. n i" ji n poses a creditor

creditor is, properly speaking, a creditor as well oi the firm t^ be a joint

jointly as of some or one only of its members separately.
''^^

^'®^!^''^*^
''^,.

Where, therefore, a firm has been dissolved, and the continuing tor.

partner is to pay all the debts of the firm, then, inasmuch as

a creditor of the firm is in no way affected by this arrangement

unless he accedes to it, he has not, without having acceded to

it, any right, in the event of bankruptc}^ to stand as the

separate creditor of the continuing partner in respect of the

old debt. Under such circumstances he has no right of

election, but must rank as a joint creditor (Z).

The rule as to election would, obviousl}'-, be wholly useless Electing against

unless an election, once deliberatel}'' made, were held to be ^^ prove,

final 0»). On the other hand, it would operate with great

harshness if a creditor were held to have finally elected, when,

in point of fact, he was not in a position to judge which course

it would be best for him to adopt. It becomes, therefore,

necessary, before leaving this subject, to examine the circum-

stances which have, and those which have not, been held to

bind the creditor in this respect.

In those cases in which a creditor has been held to have Election when

made his election beyond recall, it will be found that he acted

(i) Ex parte Hill, 2 Deac. 249. Ex

•parte Vauglum, 3 P. W. 407, is not

law. Query, if double proof will not

be now allowed in all such cases as

these ; see Ex parte Honey, 7 Ch. 178,

infra, p. 748.

(j) Ex parte Barnewall, 6 De G.

M. & G. 795
;
Ex parte Chandler, Be

Davison, 13 Q. B. D. 50. Compare
Ex parte Bheppard, 19 Q. B. D. 84,

infra, p. 749, where the act applied.

(k) Ex parte Adamson, 8 Ch. D.

807.

(/) Ex parte Freeman, Buck, 471 ;

Ex parte Fry, I Gl. & J. 96, and see

ante, p. 705.

(m) A surety is apparently bound

by the election of the principal cre-

ditor. See Ex parte Game, 3 Ch.

463.
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before he
elects.

Bk. IV. Chap. 4. ^ot only with a full knowledge of his position, and of the

material facts of the case, but also in some manner quite

inconsistent with the character which he has subsequently

sought to assume (n).

Creditor entitled That wliicli is principally calculated to influence the credi-

estates^stand
^'^^''^ clioice is the comparative solvency of the joint and of

the separate estates
;

and in order to make his election he

must have a reasonable time to inquire into the state of the

different funds. He is entitled to defer his election until a

dividend is declared, or at least until the trustee is possessed

of a fund to make a dividend (o) ;
and in a case where a large

number of creditors had a right of election, and the estates

were not so ascertained as to enable the creditors to elect, a

temporary order was made that no larger dividend should be

declared of the one than of the other estate (p).

A joint and separate creditor ought, it seems, to prove

against both estates, but elect which he will be paid out of

before he takes a dividend (q) ;
and a creditor who, having a

right of election, proves against one estate rather than another,

will not be permitted to transfer his proof without showing

the grounds which have induced him to change his mmd (r).

But the mere fact of his having proved against one estate will

not, if he has received no dividend from it, preclude him from

proving against the other estate, provided he does not seek to

disturb any distribution of it which may already have been

made (s). And even if the creditor has not only proved, but

received a dividend, still if he can show that he did so in

ignorance of material facts, he will be allowed to vary his

proof on refunding the dividend he has received, with in-

terest (t).

Election when
not considered

as made.

(n) As in Ex parte Liddel, 2 Rose,

34, and see Ex parte Adam, 1 Ves.

& B. 494
; Bradley v. Millar, 1 Eose,

273
;
Ex parte Borrodailes, 1 Mont.

Part. 129, Aj)px. was a somewhat

similar case. See, too. Ex jjot'/c

Solomon, 1 Gl. & J. 25
; Couldery v.

Bartrum, 19 Ch. D. 394.

(o) See Cooke's Bank. Law, 275,

ed. 8, Ex parte Butlin, there cited
;

Ex parte Bond, 1 Atk. 98
;
Ex parte

Bentley, 2 Cox, 218.

(p) Ex parte Arbouin, De Gex,

359.

(q) Ex parte Bentley, 2 Cox, 218.

(»•)
Ex parte Dixon, 2 M. D. & D.

312.

(s) Ex parte Bielhy, 13 Ves. 70 ;

Ex parte Masson, 1 Rose, 159.

(t) Ex parte Adamson, 8 Ch. D.

807 ;
Ex p)arte Rowlandson, 3 P. W.

405 ;
Ex parte Bolton, 2 Rose, 389 ;
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A joint and separate creditor who petitions for adjudication
^k. IV. Chap. 4.

of bankruptcy against a firm, thereby pH???rt/rtde elects to be
/ \ 1 •!• • IP ... Position of

treated as a joint creditor {u) ;
but it, instead of petitioning petitioning

against the firm, he petitions for a separate adjudication against

one of the partners, he may afterwards declare whether he

will be treated as a joint or as a separate creditor (r). And

if the separate adjudication is afterwards superseded in con-

sequence of an adjudication against the firm, the creditor is

restored to his right of election under the bankruptcy of the

firm, and is not prejudiced by anything he may have done in

the former bankruptcy {iv).

Secondly, cases in which double proof is alloived.

The rule which excludes a joint and separate creditor from Exception to

.. T • 1 T r 1 • > J. 1'j.i the rule against

receiving dividends from two estates at once, was subject to
(jo,jbie proof.

an exception where each estate represented a different trade

carried on by a different firm. For example, if a firm. A., B.,

and C, carrying on one-business, drew a bill on a firm. A., B.,

and D., carrying on a distinct business, and the bill was

accepted and circulated, a holder of the bill was permitted

to rank as a creditor of both firms at the same time, and

to obtain dividends from their respective estates accordingly.

The principle upon which this exception was founded was Reason of the

that there were distinct trades carried on with distinct capitals,
^^^'^'^^ ^^^'

and that the debts of each trade were properly payable out of

the assets of the persons who carried it on, whether those debts

were collaterally secured or not (x). If this principle had been

logically carried out, double proof would have been allowed

in all cases where a debt had been contracted by two parties

carrying on distinct trades with distinct capitals, and both of

S. C, Buck, 7
;
Ex jiC-'rte Husbands, Davison, 13 Q. B. D. 50.

2 Gl. & J. 4, reversing S. C.,5Maclfl. (v) See 2'«'' Lord Eldon in Ex
419

;
Ex parte Laiv, 3 Deac. 541, parte Bolton, 2 Rose, 390, 1.

and Mon. & Ch. 111. See, also, the (iv) Ex piarte Brown, 1 Rose, 433,
next note. and 1 V. & B. 60

;
Ex parte Smith,

{v) That he may be allowed to 1 Gl. & J. 256.

withdraw his joint proof and prove (x) See Ex p)arte Adam, 1 V. & B.

against the separate estates, or one 496
;
Ex parte Bicjrj, 2 Rose, 37.

ol' them, see Ex parte Chandler, Be
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Bk. TV. Chap. 4. wliom had become bankrupt. It would have been immaterial
Sect. 4.

-^

.

whether the banki'upt parties were a firm and one of its

members ; or two firms, one of Avhich included the other ; or

two firms having only one partner common to them both. It

would also have been immaterial whether the creditor was or

was not aware that one of the trades was in fact carried on by

one or more of the persons who, with others, carried on the

other trade. Unfortunately, however, the principle in question

had been occasionally lost sight of, and the consequence was

that the cases bearing upon the subject were in an unsatisfac-

tor}^ state, and extremely difficult to reconcile (?/).

In order, however, to remove the doubts and difficulties

which had thus arisen, the following clause has been inserted

in the Bankruptcy act, 1883, sched. 2 :
—

Proof in respect 18. If a debtor was at the date of the receiving order liable in respect of
of distinct

contracts.
distinct contracts as a member of two or more distinct firms, or as a sole

contractor, and also as member of a firm, the circumstance that the firms

are in whole or in part composed of tlie same individuals, or that the sole

contractor is also one of the joint contractors, shall not prevent proof

in respect of the contracts, against the properties respectively liable on the

contracts.

This section, it will be observed, extends to all liabiUties on

distinct contracts which a bankrupt may have entered into,

either as a member of two or more distinct firms, or as a sole

contractor and also as a member of a firm (s). The section

applies, although there may not be any distinct trades at all
;

and so long as there are distinct contracts between such

persons as are mentioned in the section, double proof is now

admissible. If, for example, the members of a firm give a

joint and several promissory note, the holder will be entitled to

prove as well against the joint estate as against the separate

estates of the partners (a). The old rule against double proof

still remains
;
but it is now subject to so large a class of ex-

(y) See the 1st ed. of this Treatise, 914.

vol. ii. p. 1019 et seq., and Goldsmid (a) Simpsonv.Henning^L.'R. 10 Q,

v, Ca::enove, 7 H. L. C. 785. B. 406
;
Kv parte Honey, 7 Ch. 178.

(a) The fact that the contract is As to the Act of 1861, see Ex parte

entered into by one of the parties as TFilson, 7 Ch. 490. As to joint and

a partner need not appear from the several covenants to pay rent, see

contract itself. Ex parte Stone, 8 Ch. £e Corbctf, 14 Ch. D. 122.
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ceptions as to render the rule itself practically of little con- ^^- ^^- ^^^v- 4.

sequence. Joint and several liabilities arising otherwise than —^—
by distinct contracts are, comparatively speaking, few in

number. All frauds and breaches of trust are not within the

act ;
but if a partner who is a trustee improperly lends trust

money to the firm the cestui que trust can prove both against his

separate estate and against the joint estate of the firm, for

such a case is within the act (6).

The act, however, only applies where there are two estates,

it does not give a right of double proof against the same

estate, although it may be the estate of a firm carrying on two

businesses in different places (bh).

TJiirdly, cases where a secured creditor may split his demand.

The rule as to election throws a joint and separate creditor Position of joint

wholly upon one estate or wholly upon the other ; whilst the crejiTorr^

°

exceptional rule as to double proof allows him to prove his "^^^
^f:"^**^ ^

_
securities.

whole debt against both estates at the same time (c). There

is, however, a middle course, and one which is open to a joint

and separate creditor who has a security for his debt.

It has already been seen that under ordinary circumstances

a creditor whose debt is secured is not allowed to prove for his

debt without giving up his security (d) ;
but that this rule does

not extend to a creditor who has the security, not only of his

bankrupt debtor, but also of somebody else ;
nor to a creditor

of a firm having a separate security from one of the partners,

nor to a creditor of one partner having a security from the

firm ((?). This doctrine, coupled with that of election, puts a

person who is a joint and separate creditor of one or more

bankrupt partners, and who has a security for his debt, in this

position :
—

(6) Ex parte Sheppard, 19 Q. B. D. {d) Ante, p. 714. He may now

84. Compare ante, p. 745. have it valued, and prove for the

{hh) Banco de Portugal v. Waddell, difference ;
but this does not affect

5 App. Ca. 161, affirming 11 Cli. D. the principle adverted to in the

317. text.

(c) Of course he cannot obtain (e) Ante, p. 715, and se^ Ex parte

more than the -whole amount due Thornton, 5 Jiir. N. S. 21^.

to him,
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^^'
^J'.P^l^'

^'
'•• -^^ ^^y prove for his whole debt against the estate to

which the security does not belong, and retain and make what

he can of his security (/) ; or,

2. He may give up his security ; prove for the whole debt

due on it {i.e., the whole secured debt) against the estate to

which the security belongs, and then prove for the residue of

his debt against the other estate ; thus in fact sphtting his

demand and ]3roving for part against the joint estate, and for

the residue against the separate estates of the partners, or

vice versa.

Ex parte The first case in which this splitting of debts was allowed
Ladbroke. •-n i-iTT/vmi ,-,, /.

wiiB in iLx 23arte Laclhroke{g). There the bankrupt firm was

indebted to their bankers to the extent of 27,000Z. The sum

of 18,000L, part of this, was secured by the joint notes of the

firm and by a mortgage of the separate property of one of tlie

firm. This mortgage, moreover, extended not only to the

18,000Z., but to further advances, and contained a joint and

several covenant by the bankrupt partners to pay the 18,000L

and further advances. The bankers were allowed to prove

against the joint estate for the 18,000Z., and against the

separate estate of the mortgagor for the residue of their debt,

after deducting therefrom the sum obtained by a sale of the

mortgaged property (/«). The report of the judgment is to the

effect that the Lord Chancellor thought that the bankers were

entitled to pursue the joint liabiHty of the bankrupts on the

promissory notes to the extent of those notes, and at the same

time to proceed on the several covenants for the residue of

the debt.

Ex parte Hill. Again, in Ex parte Hill (i) a partner covenanted to pay

4000L and assigned as a security 3000L, portion of his capital

in the firm. A sum of 3000Z. was then placed in the books of

(/) As in Ex parte Bate, 3 Deac. been sold and a sum of money had

358 ;
Ex parte Smyth, ib. 597 ;

Ex been received by tlie bankers out of

parte Groom, 2 ib. 265. He can now, the proceeds of the sale, and this

it is apprehended, prove against the sum was deducted from the siun

other estate for the difference be- they sought to prove against the

tween his debt and the value of the separate estate.

security. (i) 3 M. & Ayr. 175, and 2 Deac.

(g) 2 Gl. & J. 81. 249.

(/(-)
The mortgage security had
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the partnership to the credit of the assignee, and the firm ^k, IV. Chap. 4.

Sect 5

acknowledged themselves debtor to him for the amount. The —
firm became bankrupt, and although the creditor was not

allowed double proof, viz., for 3000L against the joint estate of

the firm, and for 4000Z. against the separate estate of the

covenantor, j^et he was allowed to prove for the 3000L against

the joint estate, and for the remaining 1000^. against the

separate estate of the covenantor {k).

SECTION v.—THE BANKRUPT'S ORDER OF DISCHARGE.

The law relating to the discharge of a bankrupt was recast OiJ^i" ^^

discharge.

by the Bankruptcy Act, 1883 (see §§ 28—31, and the Bank-

ruptcy Eules of 1886, rr. 235—238). An order of the

Court must be obtained before a bankrupt is discharged

from his debts and liabilities. Moreover the Court has a wide

discretion conferred upon it, and may either grant or refuse

the order, or suspend it for a time, or grant it subject to con-

ditions as to future earnings or property. Further, if the

bankrupt has been guilty of certain misdemeanors (I), the

Court is forbidden to gi'ant the order at all ;
and if he has

conducted himself improperly in any of the ways specified in

§ 28 (3) or § 29 the Court is bound either to refuse it, or to

suspend it, or to grant it subject to conditions as to future

earnings or property (11).

The effect of an order of discharge is to discharge the bank- ^fcct
of order

,
of discharge.

rupt from all provable debts and liabilities with some excep-

tions (m), viz., crown debts, debts payable under Revenue

Acts, or to sherifi's or other public officers, debts or liabilities

incurred by any fraud or fraudulent breach of trust to which

{k) Some deductions were made, (^Z) Astonotkeepingproperbooks,
l)ut the above statement is sub- see Re Mutton, 19 Q. B. D. 102.

stantially correct with reference to (m) § 30 (l),as to debts incapable

the point for which the case is cited of vabiation, see Morgan v. Hardy,
in the text. 18 Q. B. D. 646.

(l) See § 28 (2) and § 31.
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Effect of bank-

rupt's order of

discharge.

Bk. IV, Chap. 4. the bankrupt was a part}^ (n), ciebts or liabilities whereof he

has obtained forbearance by any fraud to which he was a

party.

Whether an adjudication is joint or separate, all the credi-

tors, as well joint as separate, are entitled to be heard against

the granting of an order of discharge to the bankrupt (o).

An absolute order of discharge entitles the bankrupt to all

property subsequently acquired by him although the bank-

ruptcy may not be closed ( jj>).

An order of discharge operates as a discharge of the bank-

rupt from all debts provable under the bankruptcy, whether

owing by him alone or by him jointly with others (q).

But the discharge of one of several joint debtors does not

discharge his co-debtors (r). On the bankruptcy of one

partner, his order of discharge discharges him from all

demands which his co-partners may have had against him, and

which were provable b}'^ them. A leading case on this head is

Wood V. Dodgson (s) : there the defendant had covenanted

with the plaintiffs, his co-partners, on their retirement from

the firm, to indemnify them against the partnership debts
;

the defendant became bankrupt, and afterwards the plaintiffs

were compelled to pay debts of the firm. The defendant

obtained his certificate, and this was held to be a bar to an

action brought on the covenant by the plaintiffs ;
for although

their demand accrued subsequently to the bankruptcy, it was

X^rovable therein by virtue of the enactment in the bankruptcy

laws relating to proofs by sureties. The same point has been

decided in other cases {t).

Wood V.

Dodgson.

(?i) Not necessarily personally, by
his agent or partner is enough, see

Cooper Y. Pritcliard, 11 Q. B. D. 351
;

Emma Silver Mininrj Co. v. Grant,

17 Ch. D. 122.

(o) 46 & 47 Vict. c. 52, § 28 (5),

and Rules of 1886, r. 235.

(p) Ebbs V. Boulnois, 10 CL. 479.

(q) See 46 & 47 Vict. c. 52, § 30
;

Thompson v. Cohen, L. R. 7 Q. B.

527
;
Ex parte Hammond, 16 Eq.

614.

(/•) § 30 (4) ; Sleech's case, 1 Mer.

570, 571.

(s) 2 M. & S. 195, and see, contra.

Dally v. JVolferston, 3 Dowl. & Ry.

269, in which, however, JFood v.

Dodgson was not cited. See as to

staying a partner's certificate until

the partnership accounts have been

taken. Ex parte Hudley, 1 Gl. & J.

193.

(f) Ex parte Carpienter, Mont. &

MacAr. 1
; Ajlalo v. Eourdrinier, 6

Bing. 306 ; JFright v. Eunter, 1

East, 20.
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An order of discharge granted to two or more persons pro-
^^- VI. Chap. 4.

tects each and all, so that the death of one does not affect the —'

,1 / \ Joint orders
others {u). of discbarge.

Where there is a joint adjudication against several partners,

and some of them appeal from it, the Court will not on that

account delay granting orders of discharge to the others {x).

For further information relating to the granting and refusal Refusal of

of orders of discharge, the reader is referred to treatises on
discliar're.

I bankruptcy. Sach matters illustrate no principle of the law

of partnership, and are foreign, therefore, to the objects of

I

this work (y).

The same observation applies to the law and practice relating Aliowanco to

to the allowance made to a bankrupt out of his estate for the
partners.

support of himself and family (^;). Upon this subject, how-

ever, the following rules, established under the old practice,

may still be usefully noticed :

1. Unless a sufficient dividend is paid both to the joint and

to the separate creditors of a bankrupt partner, he will not be

i
entitled to any allowance (a).

2. If both classes of creditors are paid a sufficient dividend,

each partner will be entitled to an allowance, although he may
have contributed little or nothing to the payment of the joint

creditors (&).

3. When one partner only is bankrupt, and he has paid his

separate creditors in full, he is not entitled to an allowance out

iof the joint estate to the jn'ejudice of the joint creditors (c).

4. A bankrupt partner is not entitled to a double allowance,

one in respect of the joint and the other in respect of his

separate estate. He is entitled to only one allowance, calcu-

li) See, as to advertising a joint 7 ib. 753 ;
Courtivron v. Meunier, 6

certificate as a separate one, Ex imrte ib. 74.

garter, 1 M. & A. 115
;

J^a; farte (.")
See § 64.

':^ossart, 1 Gl, & J. 248
;
Ex parte (a) Ex ixirte Goodall, 2 Gl. & J.

Ctirrie, 10 Ves. 51. 281 ;
Ex i)arte Farlow, 1 Rose, 421 ;

{x) Ex parte Braggiotti, 2 De G. Ex parte Poioell, 1 Madcl. 68.

M. & G. 964. (&) Ex parte Morris, Mon. 505 ;

(!/) An order of discharge may ap- Ex parte Gibbs, 105.

parently be void, see Wagner v. Im- (c) Ex parte Holmes, 3 V. & B.

'
ie, 6 E.X. 882

; Allcard. v. Wecson, 137.

3 c
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Position of

undischarged

bankrupt.

f.O & 51 Yict.

c. 66.

Bk. VI. Chap. 4. latecl Oil the amount of his separate estate, and of his share oj
Sect. 6.

the joint estate ((?).

5. Where a separate adjudication is annulled in favour of a

joint adjudication, the bankrupt's right to an allowance is not

prejudiced (c).

An undischarged bankrupt is liable to be sued and otherwise

proceeded against as if he were not a bankrupt (/) ;
but pro-

ceedings against him may be stayed either by the Court in

Bankruptcy or by the Court in which they are taken (g).

The discharge of persons adjudicated bankrupt under the

Bankruptcy act, 1869, or any previous Bankruptcy act, and

the closure of Bankruptcy proceedings commenced before tlie

Bankruptcy act of 1883 came into operation, are governed hy

the Bankruptcy discharge and closure act, 1887. But there

is nothing in it which specially relates to partners.

Arrangements
with creditors.

SECTION YL—AERANGEMENTS WITH CREDITORS.

By the Bankruptcy act, 1883, debtors, whether partners or

not, are enabled, either before or after adjudication, to com-

pound or make arrangements with their creditors resi)ectin£

their debts and liabilities, and their release therefrom, and foi

the distribution, inspection, management, and wdnding up o

their estates ;
and the arrangements so made are binding uo

onl}^ on assenting but also on all other creditors, providei

certain conditions which are specified in the act are dul

observed and the Court approves of the scheme (h). If th

scheme is approved, the receiving order is rescinded, and th
|

{(1)
Ex farte Lomas, 1 Mon. & A.

525. See, too, JEx parte Bate, I Bro.

C. C. 453 ; Ex parte Minchin, Mont.

& MacAr. 135.

(e) Ex parte LleKellcn, 3 M. D. &
D. 573.

(/) This seems to follow from the

fact that the Bank. Act, 1883, con-

tains no provision to the contrary.

(./)
46 & 47 Yict. c. 52, § iO (

and § 102 (2 and 4).

(/() 46 & 47 Vict. c. 52, §§ 18 ai
j

23, and Bank. Eules, 1886, rr. 1

'

to 216. See, as to the approval

the Court, Ex parte Bced and Bov:

17 Q. B. D. 244
;
Ex parte Bisclu

lieim, 19 Q. B. D. 33, and ih.

Q. B. D. 258.
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bankrupt (if there is no trustee) is restored to his property (/).
^^- "^'l- ^^^v- 4.

It is not, however, necessary further to advert to the law on .'

this subject ;
for there is nothing in it peculiar to partners

except as mentioned below.

I

The Bankruptcy rules, 1886, rr. 266 and 267, are however Several schemes.

important. They authorise in the case of partners several

schemes, viz., a scheme for the joint liabilities of the firm, and

separate schemes for the separate liabilities of its several

members.

266. At the first meeting, or any adjournment thereof, the joint creditors

and each set of separate creditors may severally entertain proposals for

compositions or schemes of arrangement under section 18 of the act(/,).

ISo far as circumstances will allow, a proposal entertained by joint creditors

may be confirmed and approved in the prescribed manner, notwithstanding
that the proposals or proposal of some or one of the debtors made to

Lheir or his separate creditors may not be entertained, confirmed, and

ipproved.

267. Where proposals for compositions or schemes are made by a firm,

ind by the partners therein individually, the projjosal made to the joint

;ireditors shall be considered and voted upon by them apart from every set

j)f separate creditors
;
and the proposal made to each separate set of

breditors shall be considered and voted upon by such separate set of credi-

i;ors apart from all other creditors. Such projiosals may vary in character

md amount. Where a composition or scheme is approved, the receiving
)rder shall be rescinded only so far as it rehates to the estate, the creditors

.)f which have confirmed the composition or scheme.

If default is made in any payment under a composition or Default in

jicheme
the remedy is to apply to the Court (l).

paymen .

I The Court has power to annul the composition or scheme if

lefault is made in payment of any instalment due under it, or

f it cannot proceed without injustice or undue dela}^, or if the

ipproval of the Court was obtained by fraud (m).

I AVhether the debtor is adjudged bankrupt or not, if a trustee Effect of

s appointed, the property of the debtor vests in him and his

itle to it relates back as if he were a trustee in a bank-

•uptcy (n).

(i) Bank. Rules, 1886, r. 208. (m) 46 & 47 Vict. c. 52, § 18 (11)

(k) Or under § 23, see r. 216. and § 23 (3), and see Bank. Rules,

I
(i) Bank. Rules, 1886, r. 211, and 1886, rr. 211 to 213; Ex parte M0071,

-ee Ex j)arte Godfrey, 18 Q. B. D. 19 Q. B. U. 669.

>70.
(7,)

lb. § 18 (12 and 13) and § 23.

3 c 2



756 BAKKRUPTCY.

Bk. VI. Chap. 4. The debts provable are the same as in bankruptcy (o) ; and,
Sect. 6.

unless otherwise agreed and approved, the rules respecting the

payment of joint debts out of joint estate and of separate debts

out of separate estate are also the same as in bankruptcy (o).

A composition or scheme duly accepted and approved binds

all the creditors so far as relates to their provable debts (p) :

but it does not release any person who would not be released

by an order of discharge (q).

A discharge by joint creditors does not aifect the separate

creditors nor rice versa (r).

After a complete discharge the debtor's after-acquired pro-

j)erty belongs to him (s).

50 k 51 Vict. By the Deeds of arrangement act, 1887, all instruments of

arrangement with creditors (otherwise than in pursuance of the

bankruptcy law), must be registered, and are declared void if

not registered (see § 5). But the act hos no provisions

specially affecting partners : nor have the rules of 1888 which

have been issued in order to carry it into effect.

(o) 46 & 47 Vict. c. 52, and Bank. Co., 3 Q. B. D. 711.

Kules, 1886, r. 215. (s) Ex imiie WaimorigU, 19 Oh.

(|)) lb. § 18 (8) and § 23. D. 140 ; Ehhs v. Boulmis, 10 Ch.

Iq) lb. § 18 (15) and § 23. 479.

(?•)
See Meggy v. Imperial Discount
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ABANDONMENT
of right, an answer to an action to enforce it, 470

of insurance, notice of by one partner good, 139

ABATEMENT,
plea in, abolished, 261. And see Addenda

ACCEPTANCE,
of bills. See Bills of Exchange
in blank, power of partner to make, 1-30

ACCORD AND SATISFACTION,
when a defence to an action for an account, 515

ACCOUNT,
persons entitled to an, 492

co-owners, 56—62

partners, 492

persons interested in the estate of a deceased partner, 493

trustee of bankrupt partner, 493, 648

sub-partners, 493

servants sharing profits, 12, 13, 35, note (s), 493
transferee of share of partner, 364

old action of, 560, note {k)

between co-owners, 59, 560, note (k)

between merchants, 259

action, before the Judicature Acts, by one partner against another
for not rendering an, 563

for balance of an, 564
for matters involving the taking of an, 567
for matters not involving any, 564

ACCOUNT, ACTION FOR. See Action
who may bring, 492 et seq.

partners, 492

persons entitled to share of partner, 493

servants, 493

subpartners Avlien, 493
creditors of deceased partner, 494

against whom, 493, 496
costs of, 517
not dismissed because plaintiff entitled to damages, 458

where no dissolution is sought, 494 ct seq.

•where a limited as distinguished from a general account is desired, 494

in respect of illegal transactions, 103

in case of mines, 498

where partner refuses to, 497
where partner attempts to compel a dissolution, 497

where business has failed, 498

discovery in, 501
in cases ot exclusion, 496
of benefits obtained by one partner at the expense of the firm, 305

et seq., 496
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ACCOUNT, ACTION ^O^—miVuiucil.
i T)ftnV

of profits derived from use of partnersliip property,
'^

of profits derived by one partner by reason of hi ^J^g section with the

firm, 305
of profits made by the use of the capital of a partner since a dissolution,

521 ct scq. Sec Profits, AcGouis'T of
where profit not yet realised, 496
of several partnerships, 501

defences to action for, 506. See Defence
denial of partnership, 507

illegality of partnership, 105
Statute of Limitations, 257 ct scq., 508 ct scq.
account stated, 512

award, 514

payment, 515

release, 510

parties to action for

between partners generally, 459 ct scq.

by sub-partner, 460

against executors of deceased partner, 461

surviving partners not necessary parties to action by legatees, 611
some on behalf, &c., when sufficient, 461
motion for, liefore hearing, 501

period over which an account is to extend, 519
time from whicli the account is to be taken, 519
tinre up to which tlie account is to be taken, 520

of dealings i)rior to commencement of partnership, 520
of subsequent profits when a dead or retired partner's capital has been

left in the concern, 521—536. Sec P];ofit.s

judgment for a partnership, 516
before trial, 501
forms of, 516, 517, note («)

just allowances in, 519
evidence on taking, 536

judgment for, on the administration of the estate of a deceased partner,
600

See Accounts

ACCOUNT STATED,
_

when binding on incoming partner, 209
a defence to an action for an account, 512

by a majority binding minority, 512, note (d)

impeachment of, for fraud, &c., 513

re-opening, 420, 421

surcharging and fal8if3-ing, 513
between the executors of a deceased partner and his surviving partners,

effect of, 613
action for balance of, not restrained because there are others unsettled, 543

ACCOUNTS,
of partnership generally, 396

authority of partner to deliver, 128

authority of partner to settle, 128, 136

imputation of payments in cases of, 228
not to be taken backwards, 230

right to keep accounts of successive firms separate, 233
transfer of debt from one to another, 234
effect on incoming partner, 230
between merchant and merchant, time within whicli actions

must be bi'ought, 257—263, 508 ct scq.

false rendered by one partner, liability of firm for, 165

approved of by majority, wlieu binding on minority, 512, note ((/)

conclusive for one purpose but not for another, 421
effect of keeping erroneous on right to dissolve, 581
effect of confusion of, on right to interest, 392

penalties for falsifying, destroying, &c., 404
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ACCOU'N'TS—coyitinueJ.

agreements as to keeping, 420

effect of non-observance of agreement to take periodical, 421, 422, 430

reopening settled, 420, 421

effect of acquiescence in, 467

misrepresentations as to state of, a ground for rescinding contracts, 486

surcliarging and falsifying, 513

evidence on which partnership accoimts are taken, 536 d scq.

special directions as to taking of, 537

injunction to restrain publication of, 542, note (c)

ultimate adjustment of, 401

where equality of loss and inequality of capital, 403

settled by one executor, 488, note (in)

mode of keeping partnership accounts, 396 et seq.

duty to keep and the right to inspect jiartnership accounts, 404 et scj.

of joint and separate estates to be kept distinct in bankruptcy, 693

how taken in bankruptcy, 695—697
See Account, Action for

ACCOUNTANT,
inspection of documents by, 504

employment of, by court, 538

modes of taking accounts by, different from legal mode, 396, 695—697

ACKNOWLEDGMENT,
effect of, as regards the statute of limitations, 260, 511

when made by one partner, 263

See Ratification, 143
; Laches, 466

ACQUIESCENCE
of plaintiff in what is complained of, when a bar to relief, 318, 467

ACT OF PARLIAMENT,
persons procuring, not partners, 22

See Statute

ACTIONS
1. Generally

general remarks on, 264, 265, 456^

general principle as to
] arties, 265

effect of non-recoguition of firm on, 115, 116

effect of Judicature acts, 264

no distinction between legal and equitable rules, 264

no action defeated by nonjoinder or misjoinder, 264

pleas in abatement abolished, 264. And see Addenda
as to persons jointly or jointly and severally entitled or liable,

265, 282

joint and several claims may be joined, 265

parties required by defendant may be joined, 265

some or one mav sue on behalf of all, 265

partners may sue or be sued in name of firm, 115, 265, 274,

456, 458

discovery of partners, 265

as to use of where partners have changed, 266

as to service of writ where name of firm is used, 272

as to making defendants persons who ought to be co-plaintiffs,

267

by firm against a partner, 459

by partner against his firm, 267

firms with common partner may sue each other, 267
__

as to defences founded on conduct of one partner, 267—270
of deceased partner, 268

for account. See Account
an injunction. See Injunction
a receiver. See Receiver
rescission of contract. See RESCISSION OF Contract

specific performance. See Specific Performance
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ACTl01S!B—contimced.
1 . Gen erally

—continued.

defences to. See Account, Action for
;
Defence

laches, 466 ct scq. See Laches

illegality, 102 ct scq. See Illegality

agaiust bankrupt not allowed, 718
in respect of legal rights, 273jt scq. ]

equitable rights, 283 ct scq.

in case of fraud, parties to, 284
where one partner exceeds his aittlioritv, 282
ex delicto, 278, 283

by trustee of bankrupt partners and tlie solvent partners, 670

by several trustees in bankruptcy, 646, 647

may be brought by unknown principals, 275
on contracts with A. & Co., 274

formerly election between, and proof in bankruptcy, 718, note (d)
2. bj' partners against non-partners, 273 ct scq.

illegality of partnership a defence to, 103

implied powers of partner as to, 271
on contracts under seal, 273
on bills and notes, 274

in name of firm, 274

accepted for honour, 274
on ordinary contracts, 275
for torts, 278—280
for libel, 278

ejectment, 279

by incoming partner, 284 et scq.

by retired and continuing partners, 286, 287

by surviving partners, 267—269, 288

by trustees of bankrupt ]iartners, 288, 289, 670

by solvent partner, 289, 670

by dormant partners, 276

by nominal partners, 276
when to be brought by one partner only, 277

may be brought in name of those not named, 275

nonjoinder not pleadable in abatement, 264
when one partner colludes with defendant, 279
where contract not made with firm, 277

by one firm against another where one partner is common to both, 267,
569

when a defence against one partner is a defence against all, 116, 117,

267, 268
3. by non-partners against partners, 280 ct scq.

when one only may be sued, 281

illegality of partnership no defence to, 103
on contracts, 280

not binding firm, 282
for torts, 283

against incoming partners, 285, 286
retired and contin\;ing partners, 286

surviving partners, 288
where the executors of the deceased arc also being sued, 598

ct srq.

effect of change in firm, 2S4, 285

against solvent and bankrupt partners, 289
infant partners, 280, 281
dormant partnei's, 281
for administration of estate of deceased partner by creditors of the firm,

598

by separate creditors of deceased partner, 614 et scq.

legatees, 61i et seq.

next of kin, 614 et seq.

4. between partners
when court will not interfere, 464 et scq,

for an account, 491, 492 ct scq. See AccOTTNT
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ACTIONS—continued.

i. between partners
—continued.

for discovery, 501 ct seq. See Discovery
for dissolution, 461, 491, 570^ See Dissolution

should be in the Chancery Division, 491

parties to, 459, 461 ct scq.

next friend of lunatic may bring, 579
statement of claim in, 491

judgment for, given before the hearing, 491

may be brought, although the partnersliip could be wound up under
the Companies act, 491

for injunction, 538. See Injunction
for a receiver. 545. See Receiver
for specific performance. See Specific Performance
for fraud and misrepresentation, 479 et scq., 481

for rescission of contract, 482
for recovery of real property, 560

goods, 560

damages, 561

general rule that one partner could not sue another at law, 567
when an action at law would lie, 562

on agreements for partnership, 559

account, 560 and note {k)

for money paid by mistake in accounts, 566
on agreement to indemnify, 566

ejectment, 279, 562

trespass, 562

trover, 562

covenant, 560

assumpsit or debt
for breach of express agreement, 280, 559, 563
for not furnishing capital, &c., 563
for not contributing to expenses, 564
for not indemnifying co-partner, 566
for not accounting to co-partner for money received to his use,

566
on an award, 564
for balance of account, 564
on bills and notes, 565. See Bills
for penalty on breach of agreement, 563
for rent, 565
for contribution, 566. See Contribution
for amount of valuation, 564
for money had and received for the use of the firm, 567
for the recovery of deposit agreed to be paid, 559

back of deposit, 559
for share of the produce of sale, 568
for share of surplus on dissolution, 569
for matters unconnected with partnership business, 564

between two firms with a common partner, 267, 569
between a partner and his own firm, 115, 267, 471 ct scq.

between persons who have agreed to become partners, 559

by and against trustee of bankrupt partner, 288, 289

for administration of estate of deceased partner. See Administration

by surviving partners, 591

5. miscellaneous

against sheriff for share of produce of sale of partnership firm, 568

for misrepresentation and fraud, 479 ct scq,

ACTORS,
illegal partnerships between, 101

ACTS OF BANKRUPTCY,
what are, 625, 626
relation back to, 650, 663
not valid as hojid fide dealings, &;c., with bankrupt, 665. See Bank-
BUTTCY
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ADEMPTION
of legacies of sliares, 620

ADJUDICATION, 637 et scq. See Bankruptcy
concurrent, 638

joint after separate, 639

ADMINISTRATION
of estate of deceased partner. See Deceased PARTXEn ;

Death
partner cannot prove in competition with the creditors of the firm,

599
action for, hy surviving partners, 591

creditors of the firm, 598

separate creditors, legatees, or next of kin of deceased,
610

effect of, on rights of creditors, 594 ct seq,

under order of the Court, 594
of estates of bankrupt partners. See Bankrvptcy

ADMINISTRATOR. See Executor

ADMISSIONS
may be shown to have been mistaken, Neivton v. Belcher, 12 Q. B. 921 and

Ncicton V. Liddiard, ib., 925
of person that he is a partner, not conclusive, 87, 88

of one partner ;
when evidence against co-partner, 128

when binding on firm, 128

of one co-owner, effect of, 128, note {I)

effect of, as regards payment into Court being directed, 505

by one partner, effect on Statute of Limitations, 261

ADOPTION
by firm of losses not chargeable to it, 888

See, also, Ratification

ADVANCES
to a firm by trustees after the partners are changed, 113

how distinguished from capital, 320
securities for, effect of change in firm on, 119

b}' partner, 381

right to reimbttrsement, 381 ct seq.

interest on, 390
effect of declining to make further, 550, note {a)

See, also, Loans

ADVENTURE. See Partnership

ADVERTISEMENTS
evidence of partnership, 89

of dissolution of partnership, 222
effect of, 222, 223

partner ordered to sign, 214
when to be stamped, 223

false representations by, action for, 481

interfering with receiver by, contempt of Court, 554, note (c)

See, also, Notice

AFFIDAVITS
of one partner cannot be sworn before his co-partner, 117, note (A), 624

AFTER-ACQUIRED PROPERTY
covenant to assign, proof in respect of, in bankruptcy, 70S, note (//)

vests in trustee in bankruptcy, 646

AGENCY,
general doctrines of

as regards partnerships, 124 ct seq,

effect of change of firm, 113

when a partner's agency commences, 201

when it ends, 210
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AGY^^CY—continued.

as regards dormant partners, 125
termination of, by notice, 210

continuing for purposes of winding up, 217

liability of persons sharing profits, depends on, 31

See, also. Agent
;
Authority

;
Implied Poweus

;
Liability

AGENT,
each partner agent for firm, 124

power of partner to appoint, 129, 147
revocation of authority of, effect of, 371
ratification of acts of by principal, 148, note (a), 371

I)aynient by to principal when a protected transaction, 665, note (?•)

contracts of, under seal, 177

parol, 177

duty of, to account for profits, 305 d scq., 307, note (/).

exceeding his authority, liability of, 192, 370

acting without authority, 371, 372
of firm, to whom to account, 288, note (i/)

right of, to indemnity from his principal, 3G9. See Ixdejixity.

liability of, for acts done for non-existent principal, 163, 168

liability of principal for torts and frauds of, 149
for foreign principals usually contracts as principal, 288, note {[/)

sharing profits, not necessarily a partner, 35

See, also, Agency; Authority; Implied Powers; Liability

AGREEMENT
whether a partnership or not depends on intention of parties, 10

for partnership, see Contents, Book I., chap. 1

unconcluded, 19

proof of, 80 ef scq.

action on, 559

part performance of, S3

specific performance of, 475
laches a defence to an action to enforce, 467
rescission of, for fraud, 479 ct scq.

proof by one party to, against another in the event of bankruptcy,
727, 738

between partners
determines what is partnership property, 329

may be evidence of a partnership, 89

how far it aft'ects third parties, 168 et scq.

construction of, see Articles of Partxeuship
not to carry on trade or business, enforced when, 437
articles of partnership may be waived by tacit, 408, 409

for appointment of a receiver, 550

See, also, Contracts ; Rescission of Contract ; Specific Per-
formance

;
Consideration

ALIEN
partners, 72

enemies, 72
who are, 72, 73

liability of, to bankruptcy law, 624, note (/()

ALLOWANCE,
banki'upt's, 753

ALLOWANCES,
in respect of

trouble, extra work, &c., 380
to executors and surviving partners, 592

treating customers, 380, note {n), 384

outlays generally, 381 et scq.

money paid in discharge of debts, 382

useless expenses, 382

Indian, 381
services perfonued after dissolution, 381
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ALLOWA'NCES—continzied.
in respect of—continued.

unauthorised outlays, 383

charges for valuation, 384

outlays on the property of one partner, 384

expenses incurred for firm, but not charged to it in jirevious account,
383

unexplained expenses, 384
secret service money, 384
advances generally, 381 et scq. See Advances
liabilities and losses, 385
losses attributable to one partner only, 387

misconduct or negligence, 387

illegal acts, 377, 378

interest, 389

agi-eements as to, 418

just, 380 ct seq., 519
See CoNTKiBUTioN

;
Indemnity

AMALGAMATION
eflect of, on sureties, 118

on securities, 119
See Change in Fikji

AMBASSADOR
cannot be sued in respect of commercial transactions, 72

ANNUAL
accounts, effect of not taking, 430 ct scq.

ANNUITY
in lieu of profits, or out of profits, 28, 36
to widow, agreements as to, 435

ANNULLING
adjudications of bankruptcy, 642. See Bankruptcy

on equitable grounds, 636, note
(.';)

cilect of, 645

ANSWER IN CHANCERY,
evidence of partnership by, 89

denying partnership, 507

discovery when partnership was denied in, 507
See Payment into Court

APOTHECARIES,
partnership between unqualified, 98, 99, note {p)

APPEARANCE,
how entered, 266

one partner can authorise entry of, on behalf of firm, 271, note (y)

APPLICATION OF MONEY,
firm not liable for money because it has had the benefit of it, 189

exceptions, 191

APPOINTMENT,
held by firm, effect of change of partners on, 114

held by one partner
official, 414

agreements as to, 414
valuation of, on dissolution, 558
when assets, 331

of successor in firm, 434

when partnership property, 331

APPORTIONMENT
of premiums, 64— 69

of dividends, 621

of profits, 621



INDEX. 765

APPRENTICES,
discharge of, on cliauge iu firm to which they are Louiul, 117, note (/>•)

APPROPRIATION OF PAYMENTS,
generally, 229—236
discharge of retired partner by, 229

estate of deceased partner by, 229
dormant partner by, 229

surety by, 230
where one partner pays his own debt with monies of firm, 225
where there is a single current account, 230
where there are several distinct accounts, 231
wliere dividend is paid on several debts, how applied, 228, 235
cases in which rule applicable to single accounts does not ap2)ly, 231

against debtor as well as creditor, 230
effect on incoming partners, 230
where debts owing to firm and member of it, 236
in cases of fraud, 235, 236

APPROPRIATION OF SECURITIES
iu case of bankruptcy, 714, 720, note {n)

ARBITRATION,
staying actions, &c., after agreement to refer, 453

power of partner to bind firm by submission to, 129, 272
ratification of submission to by co-partners, 129
effect of agreement for, on action for account, 514
di3s<ilution of partnership by, 454, 572, note (?i)

usual clauses relating to, 451

clause in articles as to, applies to partnership continued after ex^jiration of

term, 411

See AWAED

ARBITRATOR,
power of, on general submission, 454
cannot appoint receiver, 454

ARRANGEMENT
by firm with its creditors under Bankruptcy act, 1883, 754 ct scq.

void if not registered, 756
ARREST

for debt, effect of, 238

ARTICLES OF PARTNERSHIP,
illegal clauses in, do not necessarily make the partnership illegal, 91

proof of, not essential to establish a paitnership, 87
to be drawn up, 22, 412
effect of retrospective, 88, 412
effect of deferring execution of, as regards creditors, 202
not dating, 412
actions for breaches of, 559

specific performance of clauses in, 475 et seq. See Specific Performance.
general rules for construing, 406 et scq.

not intended to define all the rights and duties of partners, 406
to be construed with reference to object of partners, 407
and so as to defeat fraud, 407
and the taking of unfair advantages, 408

provisions in, may be tacitly waived, 408
extend to partnership continued after tlie time fixed for determination,

410, 411
variation of, 409
remarks on clauses in, 406

usual clauses, i.11 et seq.

nature of the business, 412

place of business, 412
commencement of the partnership, 412
future formal articles, 413
name or style of firm, 413
duration of the partneiship, 413
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ARTICLES OF PARTNERSHIP— (.'on<r;i?<ef?.

remarks on clauses in—continiccd.

premiums, 413

property of the firm, 414

capital of firm, 320, 414 ct srq.

appointments held by partners, 414

prohibitions aj:;aiust carrying on business, 436
after sale of tlie business, 437

deeds and papers in the custoily of firm of solicitors, 438

good-will, 415, 439 ct scq.

bringing in debts as cajiital, 41 7

getting in debts on dissolution, 448

assignment of share of outgoing or deceased partner, &c., 449

indemnity to be given by continuing to outgoing partner, &c., 450
efiect on lien, 451
reference of disputes to arbitration, 451 ct scq.

i:)enalties and licpiidated damages, 454
trade secrets, kc, 415

patents, 415

inventions, 415
amount of debts, 417

guai'antee against debts, 418

allowances, 418

interest, 418
monies to be drawn out, 418

expenses to be charged to the firm, 418

conduct of partners, 418

efiect of covenant to be true and just, &e., 418

servants, 419
attention to be given to business, 419

powers of majority, 419

powers of one partner by agreement, 418, 419

j)artuershi]) books, 420
solicitor's jiapers, 438
mode of taking accounts, 420
effect of not keeping accounts as agreed, 430
conclusiveness of settled accounts, 420, 421

retiring from firm, 422
sale of share, 422, 423
ofler of share to co-partner, and purchase by him, 423 ct seq.

dissolution, 425

premiums, return of, 06, 413

insolvency of membei', 425

insanity of member, 425
notices of dissolution, 425, 426

expulsion, 426 ct scq.

valuation of share, 429 ct scq.

methods of avoiding sale, 429

introduction of new partners, 433 ct scq.

settled share, 434
transmission of share to non-partners, 433
annuities to widows, &c., 435

ASSETS
of firm, what are, 320, 322. See Property

good-will included in, 443

distributable pari passu, 709

except in cases mentioned, 709, note (c)

of deceased partner, effect of continuing them in the partnership business,

606, 614 et scq.

liability of to creditors of firm, 594 &c.

for acts of executor, 606, 609 '

proof by bankrupt executor for, when allowed, 608

where improperly left in business, 608, 724

properly left in business, 608, 722

See, also, ADMINISTRATION ; BANKR-ppTCY ;
Deceased Partner ;

Death
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ASSIGNEES m BANKRUPTCY. See Tkustee in BANxnuPTCY

ASSIGNMENT
of debt,

effect of, as regards set-off, 296

notice of, necessary to take it out of the reputed ownership of the

assignor, 679
how to be made since the Judicature act, 285

of share in partnership, 363

stamp on, 450
difference between and release, 450
effect of, as regards dissolution, 583

position of assignee, 363 et seq.

right of assignee to an account, 334, 493
to a dissolution, 584

by outgoing to continuing partner, 449
of property, when an act of bankruptcy, (Ji7

right of solvent partners to make, 671
See Shakes ; Transfer of Shares

ASSUMED NAME,
trading under, not illegal, 92

ASSUMING
to act as corporation, 93

ATTACHMENT
of debts, 299

ATTORNEY. See Solicitors

powers of, to draw bills, effect of, 130
warrant of, given by one partner, 272

AUCTION,
share of bankrupt partner need not be by, 649, note (s)

debtor under fi. fa., 358

AUTHOR AND PUBLISHER,
partners in profits only, 14

partnershi[is between, duration of, 122

liability of, to creditors, 179, 203

powers of, to make purchases, 144

AUTHORITY
to hold out as partner, 42, 43

of oue partner to act for firm, 124 cf seq.

where change in the firm, 113

of dormant partner, 125

in cases of extraordinary necessity, 126

revocation of, effect of, 371

misrepresentation of, 481 note {'p)

of one partner, liability of firm for untrue statements as to, 165, 166

excess of, effect of notice of, 167, 168, 176

liability of agent in cases of, 163, 167, 192

See Agency
;
Agents

;
Implied Powers

AWARD,
money awarded to one partner, -when it does not belong to firm, 325

dissolving partnership, authorised by general admission to arbitration,

426, 454

disposing of business, eflect of, 442

a defence to an action for account, 514, 515

mistakes in, when set right, 514

See Arbitration

BAILIFF,
to distrain, appointment of, by one partner, 137

BALANCE,
of account, action by one partner against another for, 564

in hands of partner, interest on, 390
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ba:\k notes,
issue of. 96 note (-)

BANK OF EXGLAXD,
privileges of, 96 note (s)

BAXKEES,
illegal partnersliips between, 95 d seq.
returns to be made by, 95

issue of notes by, 96 note (r)

number of persons who may be in partnership as, 96

books, production of, on action for account, 537 note {f)

liability of, for misapplication of money, 152, 158
account with, assent to transfer of, 135

eomponnd interest, when payable by, 390 note (s)

direction to, not to pay cheque of firm, 133

BAXKIXG ACCOUXT,
power of partner to open, 129

overdrawing, is borrowing money, 132

BAXKIXG COMPAXIES
issue of notes by, 96, note (r)

BAXKEETT,
who may be made, 623, 624

who may make a person, 633

partners
dormant partners may be, 633, 637
nominal partners may be, 633, 637

allowance to, 753
need not join in suing on joint contract, 2S9

com-t in bankniptcy may restrain action against, 289, 718

companies, 633

See BANTKErPTCY ; TErsTEES ix Bankruptcy

BAXKKUTTCY. See the Analysis of Contexts, Bk. IV. e. 4,

1. Generally, 622
who may be made banirupts, 623, 621

proceedings against firms, 623

in firm's name, 623

disabilities of partnei-s of officials in, 117, 624
difi"erence between traders and non-traders as to, 624
as to companies, 623

what are acts of, 625—633

time of commission of act of, 633

fraudulent conveyances, 627, 659

preferences, 628, 659

sales for present consideration, 629

protected transactions, 630, 654, 665

petition for adjudication of, 633 ct scq.

trustee in, appointment and choice of, 644 et seq. See Trustee in Baxk-
EUPTCY

what property he takes, 646 d seq.

land, 651

chattels, 651
onerous jiroperty, 651

books of account, 652

shares, debts, goodwill, kc, 652
not trust property, 652
benefit of contracts, 652

liability in respect of contracts, 651 note {k)
share of profits made since, when, 526

property in reputed ownership of bankrupt, 676
relation back of title of trustee, 663

appointment of inspectors in, to protect one class of creditors against
another, 645
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BAJ^KRIlVTCY—coidinued.
1. Generally

—continued.

consequences of

dissolves firm, 577, 649
trustee does not become partner, 648
as regards the bankrupts, and their power of dealing ^ith the assets

of the firm, 212, mQ et scg.
as regards the solvent partners, and their power of dealing with the

assets of the firm, 212, 669 ct seq.
as regards execution creditors, 674
where some partners are abroad, 675
as regards agreements between partners affecting their property, 335
as regards avoidance of voluntary settlements, 654
share of bankrupt how ascertaiued, 649

power of one partner to act for firm in proceedings in, 624
actions by and against partners in cases of, 288, 289
return of premiums in event of, 65, 67

holding out after bankruptcy of one partner, effect of, 212, 700
2. Adjudication of bankruptcy

persons liable to, 624
what acts are necessary to sustain, 625 ct seq.
time within which it must be obtained, 628

petition for, 625, 633 ct seq.
who may petition for, 633
amount of petitioning creditor's debt, 634
nature of petitioning creditor's debt, 634
circumstances precluding petition, 634
effect of death of partner, 638
common partners, 637, 641

by one partner against another, 635
where improper, 636
creditor of firm may obtain a separate adjudication against one

partner, 637

by creditor whose debt is merged, 257

joint, what will sustain, 632, 637
choice of trustee under, 644

appointment of inspectors under, 645
doi-mant or nominal partner may be included in, 633, 637
made against partners individually, 623

annulling and superseding
causes for, 637—641

consequences of, 643
costs of, 64'?

stajaug proceedings instead of, 642
after certificate, 642

legality of, 642
consolidation of separate adjudications, 643

prosecution of joint and separate in same court, 644, note (r)

concurrent adjudications, 638
in England and Ireland, 640

several adjudications against same person, 639
3. Administration of partners' estates in, 691 ct seq.

general principle that each estate shall pay its own creditors, 692
distinct accounts of joint and of separate estates to be kept, 693

joint and separate dividends to be declared together, 693
where connected firms, 693
costs of, how payable, 694
remuneration of trustee in, 694

correcting mistakes as to, 695, 746

agreement converting joint into separate estate, ct vice versa, 698
effect of doctrine of reputed ownership, 700

of holding out as partner, 700
joint and separate debts, what are, 701
bill accepted after bankruptcy, 673
consolidation of the joint and of the separate estates, 695

4. Administration of the joint estate, 697, 720 et seq.

joint creditors to be first paid out of the joint estate, 692, 72C

rights of executors of deceased partner, as regards, 722
3 D



770 INDEX.

BANKRUPTCY—coMCi'/n/<T?.
_

4. Administration of the joint estate—continved.

two firms with common partner, 724

proof by separate creditors against joint estate, allowed
in cases of fraud, 725
where there are distinct trades, 725
where partner has obtained order of discharge and become

creditor, 725

sui-plus of joint estate, how to be dealt with, 728, 742
5. Administration of the separate estates, 692, 729

separate creditors of each partner to be first paid ont of his separate
estate, 692, 729

proof by joint creditors against a separate estate, allowed
where there is no joint estate, 731
where no solvent ostensible partner, 731

although one partner dead, solvent, 732

joint estate very small, 732
in cases of fraud, 733
where there are distinct trades, 736
in favour of petitioning creditor himself, 731, note (?()

surplus of separate estates, how to be dealt with, 730

proof by partners against each other's separate estates, 737
not allowed to the prejudice of joint creditors, 737, 740
where partner has paid joint debts, 741

byperson wlio has held himself out as a partner, 742, note {b)
in cases of fraud, 739
where there are no joint creditors, 740

proof for what is not satisfied by lien, 741

proof by company against estate of bankrupt shareholder, 739
election by joint and separate creditors, 743
double proofs 719, 743, 747

position of petitioning creditor, 747

statutory enactment as to, 748

splitting demands, 749
6. Proof of debts in

general rules as to, 707
what debts may be proved, 707, 708

equitable secirrities, 715
in respect of torts when, 708, note (y)

indemnity, 708, note (?/)

breaches of trust, 707, and note (t)

by cestui que trust, 111

by bankrupt in respect of trust property, 707

by secured creditors, 709, 714
where secured bills, 709, 710
where drawer bankrupt, 710, 711

acceptor bankrupt, 711
where both drawer and acceptor bankrupt, 712
effect of rule in Waring's case on, 712

application of rule, 713

position of holder of bills, 711

by executors of deceased partner against survivors, 722

by solvent partners against estate of co-partner, 721, 737, 740
by public officer, 740

by company against estate of bankrupt shareholder, 739
against joint estates, 720

against separate estates, 729

against both estates, 743
rule as to election, 743
where double proof is allowed, 747

splitting demands, 749
where there is no joint estate, 731
mutual credits. See Set-off
rule that creditor cannot sue and prove, 718
creditor may prove against bankrupt partner and sue solvent partners, 257

marshalling, effect of on, 717, 718
interest on, 719, 720
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BAmiRUFTCY-conUuucd.
6. Proof of debts in—continued.

where foreign acljudication, 719

composition in, effect of as regards joint debt, 238
discharge of bankrnpt, effect of on, 752

Bankruptcy of shareholders

company how far dissolved by, 649, 650
shares of, vest in trustee on, 652

Bankrupt's order of discharge, 751 ct seq.

allowance, 753

Arrangements with creditors, 754 ct scq.

BAOT^RUPT PARTNERS
cannot deal Avith property of firm, 666

payments made to, 668
See Bankruptcy

BENEFIT
of money, effect of having had, 189 ct seq.
of contract, 189

liability of firm for, in erpiit}-, 191

proof against joint estate in respect of, Avhen, 703
resulting to one partner from connection with firm, 309, 310

BEQUEST. See Legacy

BILLS OF ACCOUNT,
evidencing partnership, 89

BILLS OF EXCHANGE,
proof of partnership by means of, 89
issue of, by bankers, 96 note
do not merge debt to secure which they are given, 254, 704
power of one partner to bind firm by, 129, 130

when given for his own private debt, 171
when given after dissolution, 210—214

authority to transfer, 131
to indorse in name in which it is drawn, 131
to accept in blank, 131
one partner taking, in satisfaction of debt, 136

drawn by one partner on firm, effect of, 116
firm on another where common partners, 115
for old debt, a fraud on new partner, 209
in name of firm after bankruptcy, 673

payable to officer for time being, 180, note («)

accepted for honor, 274

acceptance of, need not be signed, 186
of firm, undertaking of one partner to provide for, when due, 139

negotiation of, by jiartners who have committed acts of bankruptcy, 667,
673

by solvent partners where their co-partner is baid-crupt,
674

one partner has no power to guarantee payment of, on account of fi rni
,

138

injunction to restrain negotiation of, 542
who liable on, 180 ct scq.

effect of form of, 180
when name of firm is on them, 171, 173, 180
when name of firm is not on them, 184
where two firms with same name, 181 ct scq.

where name of firm same as individual, 182
mistake in name, effect of, 185

liability of incoming partner for bills accepted by co-partners for old debt,
209

proof against joint estate in respect of what, 702
3 D 2
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BILLS OF EXCHANGE—coH^mziCfZ.

secured by charge on goods, 709 ct seq.

rights of drawer and acceptor, 710

right of holder, 711
effect of bankruptcy of drawer on, 710, 711

of acceptor, 711
Tvle in Ex 2Mrte Waring, 712

effect of, 713

given by continuing partner for old debt, effect of, 242 et scq.
actions by partners on, 274
action by one partner against another for not taking up, 566
action by one partner against another on, 565, 567
set-off in bankruptcy in resiiect of, 656, 657

buying up, to avoid set-off in bankruptcy, 663

See, also, Peomissory Notes

BILLS OF EXCHANGE ACT, 131, 180, 181

BILLS OF SALE ACTS,
effect of, on transactions between executors of deceased partner and

siirviving partners, 593, note {r)

as regards property vesting in trustee in bankruptcy, 651, note (l),

679
on doctrine of reputed ownership, 679

BLOCKADE,
partnership for running, not illegal, 92

BONA NOTABILIA,
shares in partnerships are, 340

BOND,
implied power of partner as to, 131, 137

merges simple contract debt, 256, 703

BONUSES,
right of legatee of shares to, 621, note (u)

BOOK DEBTS
of bankrupt partner may be sold by trustee, 652

BOOKS,
duty of partners to keep proper, 404

to allow them to be inspected, 404

agreements as to custody of partnership, 420

specific performance of, 479

delivery of, to receiver, 554
entries in, are evidence against all the partners, 536

production of, in actions for account, 501 ct seq., 537

production of bankers, 537, note (t)

effect of withholding, on taking accoiints, 405, 538

right of trustee of bankrupt partner to, 652
See further, Accounts

;
iNsrECTiON

BORROWING MONEY,
power of one partner to bind firm by, 131

in case of urgent necessity, 126, 131
from trustees, 162

distinction between and getting things on credit, 133
distinction between and increasing capital, 132, 133, 321
effect of having had benefit of, 189 et scq.

BOYILL'S ACT, 35 et seq.
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BREACH OF TRUST,
liability for, joint and several, 161, 162, 198, 199, 200, 702
by one partner, liability of firm for, 199

liability of estate of deceased partner for, 596

following money, 162, 521 d scq.
notice of, effect of, 143
notice of, by one partner, when not notice to firm, 142
by not getting in sliare of deceased partner, 614
effect of lapse of time on, 260

remedy for, when barred by Statute of Limitations, 260, 511

proof in bankruptcy, in respect of, 702, 707, and note {(}, 717
double proof for, 745, 749
assets brought in in, not joint estate, 724

See Tritstee ; Trusts

BROKERS,
partnership between unqualified, 97

discovery by, 97

BUBBLE ACT, THE, 101

BUILDING SOCIETIES,
members of, sharing profits not pnmd facie partners, 12, note (vi)

BUILDINGS
on partnership property, 330, 331

BUSINESS,
of partnership, limits the authority of a partner to act for firm, 124 d scq.

right to transact, 301
unless otherwise agreed, 10, 302

agreement not to carry on, 436
when implied, 442

specific performance of, 437, and note (o)
Vendor and purchaser of, when partners, 28

power of partner to extend, 137
to alter, 315, 316

untrue statements as to nature of, liability for, 166
effect of selling on right to carry on, 440, 441
elfect of award disposing of, 442
of partnership, agreements as to, 412

profits of distinct, how far to be accounted for, 310—313

place of, power of majority to decide upon, 315
carried on abroad, income tax when payable for, 394, note (c)

refusal to meet on matters of, gi'ound for dissolution, 581

hopeless state of, ground for dissolution, 576
See Goodwill

CALLS,
j)roof for future, in bankruptcy, 708, note («)

CANCELLATION
See Rescission of Contract

CAPACITY OF PARTNERS, 71

infants, 74

lunatics, 76
married women, 77

corporations, 78

companies, 78

aliens, 72

felons, 73

outlaws, 73

CAPIAS. See Execution
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CAPITAL
generally, 320 '

how distinguislied from advances, 320
action by one partner against another for not contributing, 563
of the firm, agreements as to, 414
interest on, 389

when payable ont by instalments, 390, note (o)

bequest of partner's, what it passes, 619

increasing capital, 132, 321
loss of, ground for dissolution, 576
continued employment of, 521 ct scc[.

losses of, how shared, 349

paying profits out of, 394, note (c)

withdrawing, 321
should be money, 415

CAERIEES,
actions against, 281, 282

co-i)artners need not be joined, 282
notice to one of a firm of, effect of, 1 43

CARTS,
names on, evidence of partnership, 89

CERTIFICATE,
staying bankrupt's, until partnership accounts are taken 752, note (s)

annulling adjudication after grant of, 642
See Bankuui'tcy

;
Okder of Dischakge

CESTUI QUE TRUST,
liability of, to indemnify trustee, 373 et seq.

proof by, in bankruptcy of trustee, 717
how far right of double 2:)roof, 745, 749
of partner's share not a partner, 584

rights of, against executors of deceased partners, 614

See, too. Breach of Trust

CHAMBERS. See Originatikg Summons

CHANCERY DIVISION,
transfer of proceedings to, when necessary, 598
actions between partners should be brought in, 491

CHANGE IN CONSTITUTION. See Majority
one dissentient can forbid, 315

CHANGE IN FIRM,
effect of, 113

on sureties, 117
on securities, 117
on equitable moi'tgages, 119
on lien of solicitors, 120
on actions by and against it, 284
as regards set-off, 291, 296
on property of firm, 336

CHARGE OF DEBTS
on estate of deceased partner, effect of, 260

CHARITABLE USES ACT,
share of partner in partnership assets within, 348

CHATTELS REAL,
not within the doctrines of reputed ownership, 678

CHEMISTS AND DRUGGISTS,
jiartnership between unqualified, 98, note (/)
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CHEQUES,
firm bound by, though drawn by cue partner, 133
if not post-dated, 133
direction by partner to bankers not to pay, effect of, 133
of directors, 133, note {d)

CHOSES IN ACTION,
application of doctrine of reputed ownership to, 678
shares are, 678, note {k)
debentures are, 678
devolve on surviving partners, 341

CIRCULARS,
evidence of partnership, 89

notice of dissolution by, 222, 223

CLERGY.
may be partners, 71

CLERKS.
notice to, effect on firm, 143

sharing profits, when partners, 13

CLUBS.
not partnerships, 50

can be wound up under the Companies act, 1862, 50, note {i)

need not be registered under, 50

liability of managers of, 45

interference in internal regulations of by Court, 466

COACH OWNERS.
partners in profits only, 1 3

liability of, for each other's negligence, 149
for fodder, &c., 179

CODE CIVIL.
definition of partnership in, 2

COGNOVIT.
given by one partner, 272

COLLIERY. See Mines

COLLUSION.
by one partner, effect of as regards co-partner, 267, 279
effect of, as regards rescission of agreements between executors of deceased
and surviving partners, 488

releases given by, 145, 146

COLONIAL JUDGMENT.
does not merge debt for which it is obtained, 255, note (.s)

COMMENCEMENT.
of partnership, 20 et scq.

presumptive date of, 201 ct scq., 412

agreements as to, 412
of liability of partners for each other's acts, 201 ct sc^.

COMMISSION,
eft'ect of dividing, between partners, 28

of bankruptcy. See BANKRurxcY
duty of x^artner to account to firm for, 307, note (/), 309, note {b)

partners cannot charge, 380

COMMITTEE,
of lunatic partner, 578

exercising right of pre-emption, 578, note [m)
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co:mmox la^v.

legalizT of companies at, 101
extent of liability of partners at, 2CK)

aetioiis by one partner against co-partner, 562, ic. See Agtiox

COMMOX PABTXER. See CosyzcTED Frsirs

actions between vrms with, 267, 569
'

" "in cases •vrbert?, 6-3?, 641
treated on l-ankruptey, 696

jiooic: - . 5 ^th, 724

COimoy STOCK
not esential to ^ ---'-

---hiv, 12, 13

COMMTXITY
of loss. 10

:'

-

: : ft. 12. See Pabtxeeship ; Peostts ; Losses

COMPa:- :
-

di-- - - tartnersMps and corporations, 4. 5

iliegaL See It .ttgal Pabtxeeships
- - "

t;rs o£ not partners, 23, 24
-ers to inchoate, not partners, 24

'

'. and note (z)

;, 73

may be peodoning creditors, 633
^' '~ '"'" "-rt to bankmptcy law, 623

solred by bankrnptcy of members, 649
-

7,707
- t estate of shazeliolder, 739

C0iIPAy7E> ACT. 1««2.

:::
-

. -,50
:

. . J
- -J iioie (0

COiXPtTlTI^y.
'-.- r^r ._ not allowed, 312
li-rlT .:^..;_-. .

-
tf: 312

co^rrry^ATiox
:

-

tble, 380. See Co5TBiBxrnox

coMPosinovs rs^ baxkeuptcy,
gctL^raiiy, < 54
ioinu effect of, on separate liability, 238

'-- - ? title in, 755

COilPOm) IXTEEEST

coiiP?/:>>r[=E,
-br. 136

COXCEaLIn'G ^A^£E
and yet he"---.- --. 42

tL4S0, =

coy:
.24

-tue of holding out, 45

coxriinoys.
t not, 416

^ —, 20 cf stq.
irtides. See Aeticle-s of Paktseeship
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COXDUCT
of partners, agreements as to, 418

etfect of as reganls rights of co-partners, 116, 117, 267—270
See also Holdixg Ottt

misconduct when a ground for dissolution, 466, 580. See Ix-irxcTioy ;

DissoLmox
of proceedings, where joint and separate creditors actions, 59S, note (n)

COXFIDEXCE,
destruction of, a ground for dissolution, 580

COXXECTED FIRMS. See Coidion Pabtser
actions between, 267, 569
notice to one when notice to both, 141

adjudication of bankruptcy against, 6-37

creditors of, regarded as separate creditors, 693

proof bv one against the other in bankruptcy, 724
double proof against, in the erent of bankruptcy, 748
action against, not necessarily multifarious, 603, 604

liability of, on each others' bills, where name is the same, 181 rf seq.

COXSEN'T
to retirement of partner from firm, 573
to transfer of share, 363

necessity of, 363
how given, 364, 365

CO>*SIDERATIOX
of a contract of partnership, 63. Book L, cap. II.

of the recovery back of premiums; 64
in cases of fraud, 64
where the consideration has failed, 65
where no time was fixed for the continuance of the j-artnership, 66

for discharge of old partner, 242

COXSOLIDATIOX. See AiiALGAJiAXiox
of joint and separate estates in bankruptcy, 695
of proceeding in bankruptcy, 638, 643

COXSTKCCTIOX
of partnership articles, 406, ei seq. See Abticles of PABXXEEsaiP

COXTENIPLATED
partnerships, 20 ei seq.

COXTENTATIOX OF PARTXEESHIP, 121 d seq.

effect of, on application of partnership articles, 410, 411
as regards the duration of sub-partnership, 122

COXTIXUIXG PARTXERS. See St-ktitesg Pabtxees
promise to look to, effect of on discharge of retired partner, 242

treating as sole debtors, 243

COXTRACTS
of loan, how distinguished from partnerships, 15 and Add.
of partnership, 10 ct seq. See Pabtxership

evidence of, SO ct seq.
how created and how dissolved, Bouk I., and Book IV.

unconcluded, 19

conditional, 20

formal, to be drawn up, effect of on commencement, 41-3

consideration of, 63
disabilities created by, 116, 624

proof of, SO et seq.

duration of, 121 ef seq., 413
rescission of, 479, 4S2

specific performance of, 475
dissolution of, 570 et seq. See DlssOLCTiox

part performance of, S3
construction of. See Abticles of Pabi^iibshxp
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COl^TRACTS—continued.

by and -with partners

liability on, 1/6
when under seal, 177, 273
when not under seal, 177. See, too, Bills of Exchakge and
Promissouy Notes

when firm is not named, 178
not joint and several, 192 ct seq.

remedy ou against assets of deceased partner, 192, 193
when conlined to the funds of the firm, 201

conduct of one partner a defence, 116, 267, 268

efl'ect of change of firm on, 284
form of, 176, 179
who to sue on, 27i, 275
wdien firm cannot sue on, 282
effect of having had benefit of, 189 ct scq.

through an agent, who to sue on, where there has been a change
amongst the partners, 286

power of partner to enter into, 134

power of partner to vary, 134

actions by or against partners on. See Actions
action for breach of express, between partners, 563

when required to be signed, only binds partners who sign, 179
and torts, distinction between, 198, 199

pending by partnership, how dealt with on dissolution, 558

distinct, double proof in bankruptcy in respect of, 748
ratification of, 371, 388

CONTRIBUTION,
foundation of right to, 367 ct scq.

right to, excluded by
agreement, 369

fraud, 369

disobeying instructions, 370

application of this doctrine to directors, 368, note (/)

gross negligence, 378, 387

illegality of transaction, 104, 372, 377

agent's right to from his principal, 369

.self-constituted agent's right to, 372, 373

trustees' right to, 373, 374

co-owners, no right to, 60

partners' right to,

generally, 369

in respect of

services performed for firm, 380
after dissolution, 381
in India, 381

outlays and advances, 381. See Allowances
debts, liabilities, and losses, 385

when attributable to one partner rather than to another, 386
when attributable to one partner's misconduct or negligence,

387
when attributable to acts done bond fide, but without autho-

rity, 386
when firm has adopted them, 388

illegal transactions, 377, 388, note (g)

actions at law between partners for, 564, 566

difference formerly between law and equity, as to, 374 et seq.

as to indemnity before loss has been sustained, 375. And Add.
amount payable by each contributory, 376

as to contribution, when some of the contributories are insolvent, 376,

741

liability of estate of deceased partner to 211, 262

between wrongdoers, 377
See Indemnity

CONVERSION
of share of deceased partner, when it is bequeathed for life, 615, 620
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CO'NY'ERSIO^—continued.
of joint estate into separate, by partuersliips, and vice versa, 334 et sea.,

697

agreements for, when not binding, 698 et scq.
if fraud, 698
if executory, 698
if lien of parties is to continue, 699
evidence of, 700
efiect of reputed ownership on, 700

hokling out on, 700
of joint debts into separate, and vice versa, 703
of partnership property, eftect of fraudident, on right of i^roof in bank-

ruptcy, 724
of realty into personalty, 343 et sc/j.

in cases of partnership foi fiscal purposes, 347, and note (a)
doctrine as to, does not ap])ly to co-owners, 347

may be prevented by agreement, 346

CONVEYANCE
when act of bankruptcy, 631

See Deed
;
Fuauuulent Conveyance

CONVICTS
cannot be members of a partnership, 71
administrator of property of, 74
to what extent disabled, 74

CO-OWNERS
not co-partners, 51

joint purchasers of goods, 53

part owners sharing the produce of their property, 17, 18, 53, 347

profits, 18, 331

gross returns, 18

when common property to be considered partnership property, 18, 331
ct seq.

co-ownership and co-partnership compared, 52
doctrine of conversion does not apjily to, 347
of land, 58, 331—333
of mines, 54
of patents, 62
of copyrights, 62
of race-horses, 18, 51

of ships, 60. See Ships
of newspaper, 364, note (u)
admissions of, 128, note [l)

lien of, 57, 60, 355
remedies of, inter se, 57—62

receivers appointed for, when, 548

CO-OWNERSHIP
and co-partnership compared, 52

CO-PARTNERS AND CO-PARTNERSHIP,
See Partners

;
Partnership

COPYRIGHT,
registering in name of partners, 112, 115

rights of co-owners of, 62

indivisibility of, 62, note {k)

CORPORATIONS,
distinguished from partnerships and companies, 4

persons when, 6, note {d)

may be in partnership with individuals, 78

may petition under Jjankruptcy act, 633

presuming to act as, 93

name of, may be a trade mai-k, 114, 115
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COST BOOK MINING COMPANY,
shares in, how far real estate, 348

liability of sharehoklers in, for goods supplied to the mine, 133
for money borrowed, 133

See, also, Mines
COSTS,

costs of trustees in bankruptcy, how paid as between joint estate, 694

separate estates, 694
of action for dissolution, 517 ;

on ground of lunacy, 579

account, 517
of administration action by separate creditor paid in prioiity to joint

creditors, 612, 613
one partner bound to indemnify firm against, if he sues in its name, 271

indemnifying trustee against, when solvent partners sue, 289
firm liable for, in cases of breach of trust, 161

CO-SURETIES. See Sureties

COUNTER-CLAIM,
what may be set off in, 290

COURT,
administration of deceased partner's estate by, protects executors, 594

COURT IN BANKRUrTCY,
jurisdiction of, to ascertain share of deceased partner, 649

COVENANTS
liability of partners or, 177

in the case of retired partners, 243
what are joint, and what are several, 280
with one jjartner on behalf of firm, 277

liability several as well as joint, when, 193, 437, note {o), and AuDENDA
actions by partners on, 273

one partner against another on, 563
when firm cannot sue on, 277
sct-otf in actions on, 290 ct scq.

not to carry on business, 436, 437, note (o)

not to sue,

partner may join in suing notwithstanding, 270
when not equivalent to a release, 237

to pay out of funds of partnership only, effect of, 201

CREDIT
of firm, destiniction of, not^cr se a ground for dissolution, 581

See Borrowing Money

CREDITOR,
meaning of the phrase a partner is a creditor of, or a debtor to, his own

firm, 110
of firm not a separate creditor of members, 198, &c. See Debts
joint and separate, who is, 701 et scq.

secured, position of, in the case of the bankruptcy of the debtor, 714, 749
of firm has no lien on its property, 334

petition by, for adjudication of bankruptcy against partners, 633 ct scq.

rights of

against partners,
dormant partners, 125, 192, note (d), 212. See Dormant
Partners

the estate of a deceased partner, 594 ct scq.

See, also, Deceased Partner ; Executors ;

Liability
of a bankrupt partner, 729. See Bankruptcy
of bankrupt firm, 720, 743

incoming partners, 205 ct scq.

quasi partners. See Quasi Partnership
;
Holding Out

retired partners, 223 et scq.

See Retired Partner
;
Liability

surviving partners, 602. See Surviving Partnees
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CREDITOR—contimied.

rights of—continued.
against partners

—continued.

effect of dissolution of partnership on, 131, 5S6

not affected by agreements between partners, 239. Sec KoriCE
of deceased partner, to an account, 494

conflict of ditlerent classes of creditors, 598
loss of rights of,

by payment, 225 ct scq. See AppRorniATiON" OF Pay-
ments

by dealings with the continuing partners, 242, 253

by dealings with the surviving partners, 229

by merger of debt, 254 et scq., 703

by lapse of time, 257 et scq., 597. See Limitations, Statute
OF

by release, 237

by substitution of debtors and securities, 239 cf scq.

CREDITORS' DEED, 756
trustees of, not partners, 30
assent of one partner to, 135

by partners, 631

by one partner for creditors of firm, 631

CRIME,
partnership for sharing profits of, 93, and note (n)

CRIMINAL LAW,
remedy of one partner against another, 456, 457

CRIMINAL PROSECUTION"
of partner, ground for dissolution, 582

CROWN,
prerogative of, as regards shares, in partnership, 340, 583, note (/)

CUSTODY
of books of firm, agi-eements as to, 420. See Books

CUSTODY OF FIRM,
misapplication of money in, consequence of, 150—162

CUSTOMERS,
allowance for treating, 383

right to solicit old, 440, and note {<j)

See Dissolution and Notihe

CUSTOMS
of merchants as to payment of interest, 389
of trade, effect of on reputed ownership, 677, note (y)

rendering agent personally liable, 177, note {m)

illegal, unknown to principal, effect of, 370, note {I}, 372, note (f)

DAMAGE,
to firm, when necessaiy to support action by it, 278

DAMAGES,
as to actions between partners for, 561

may be set off against debts, 658
what fraud sufficient to support an action for, 479, 481

unliquidated when not provable in bankruptcy, 707
action for account not dismissed because plaintiff entitled to, 458
co-owners no right of action for by way of contribution, 60

DATE
of dissolution in cases of lunacy, 579

misconduct, 579
other cases, 572

See Commencement
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DEALINGS,
with one partner only, 179
bond fide with bankrnpt partner 681
with solvent partners, 671

by creditors with continuing partners, effect of, on rights against retired

partners, 242 ct scq.

by one partner with liis co-partners, 305

DEATH OF PARTNER,
dissolution of partnership by, 590 ct scq. See the Analysis of Contents,
Bk. IV. c. 3, and infra, Deceased Partner, Executors, Surviving
Partners, Dissolution

effect of, on adjudication of bankruptcy, 637, 638
on right to sue, 288

1. As between partners, 590
works dissolution, 590
return of premium in case of, 67
accounts on, 514

position of executors of deceased partner, 590, 593

surviving partners, 591

account of subsequent profits, 521 ct scq., 592

making co-partner executor, 593
succession duty on, 594
effect of as regards goodwill, 443

2. As regards joint creditors, 211

position of executors of deceased as regards creditors of firm, 211, 594
tabular view of cases showing where estate of deceased partner discharged,

and where not, 595—597
administration of deceased partner's estate by creditor, 598

rights of joint and separate creditors contrasted, 598
form of order for administration by creditor, 600

personal liability of executors, 593, 604

liability of assets by acts of testator, 605
direction by will to carry on trade, 606
trust to carry on business, 607
amount of assets liable, 609

right of creditors to stand in place of executors, 606, 607
3. As regards separate creditors, legatees, &c.

separate creditors, legatees, &c., must look to executors, 610

surviving partners not proper parties, 611, 612
account between executor and surviving partner, 613, 614

arrangements between executor and surviving partner, 614

rights when share of deceased not got in, 614
interest and profits, 615

profits made since death, 527, 616
accounts of when ordered, 616, 617

when refused, 617
executors continuing business, 614

specific bequests of shares, 619
tenant for life under, 620, 621

duty of executors to sell shares, 620
loans by executors, 618
executors becoming partners, 618

DEBENTURES
not within doctrine of reputed ownership, 678

DEBTOR,
partner in what sense debtor to firm, 110, 401
substitution of, effect of on liability of firm, 239 ct scq.

DEBTS
of partnership, effect of, on its duration, 121

j)ayment of, out of assets of deceased partner, 194, 195, 196
to one partner, 134
after dissolution, 134
to bankrupt partner, 668
of debt not due to firm, 134

by taking bill in pajmient, 136
release of, by one partner, 135, 137
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DEBTS—continued.

receipt for, by one partner, 135

by surviving partner, 284
transfer of, assent of one partner to, 135
one partner taking shares as security for, 141

one partner settling, 136

promise by one partner to pay, 136
teniier of, to one partner, 136

liability of partners for. See Creditou
;
Liability

extinction of by doctrine of merger, 254 ct seq., 703

l3y payment, 225 et seq. See Appropriation of Payments
by release, 237 ct seq. See Release

by substitution of debtors, 239 et seq.

by lapse of time, 257 et seq., 508, 597. See Limitation,
Statutes of

by discharge of bankrupt, 752

by arrest, 238
of partnership when joint and several, 193, 199
claim for against assets of deceased partner, 192, 193
set-off of, 290. See Set-off

buying up, at less than their nominal value, effect of

in bankruptcy, 663

assignment of, effect of, as regards set-off, 291

to continuing partners, 450

may now be made, 285

assignee of, may sue, when, 285, 652

right of partner to insist on payment of, 351, 352, and note (q)

agreement by partner to bring in good, 417

guarantee against, given to incoming partner, 418

agreements as to getting in, 448

right of solvent partner to get in, 670, 671
in what cases new partner may join in action for, 285

application of doctrines of re})uted ownership to, 678, 679
order in which joint and separate are paid, 598, 709, and note (~)

what are joint and what are separate, 701. See Joint Debts

separate. See Separate Debts

proof of in bankruptcy, 707. See Bankruptcy
when sufficient to support bankruptcy petition, 634
vest in trustee in bankruptcy, 652

DECEASED PARTNER,
actions against estate of, parties to, 460

assignment of share of by executors, 450
administration of estate of

by the surviving partuei's, 591

by creditors of the firm, 598

by the separate creditors, legatees, or next-of-kin, 610

adjustment of the conflicting rights of creditors in action for, 598

joint and separate creditors, 598
secured creditors, 602

form of order for, 600
effect of judgment for, on right to sue surviving partners, 195, 603, 612
set-off in, 291 et seq.

account of assets of

where they have been improperly emploj^ed in trade, 606, 724

right to, by separate creditors and legatees, 494
where share of deceased not got in, 614

appointment of a representative of, 591

liability of survivors for assets of, 614

liability of estate of

to creditors of the firm, 194, 594
in respect of what occurred before death, 594
in respect of what occurred after death, 604
table of cases, 595—597

where assets have been continued in the partnership business,

by direction of deceased, 606 et seq., 722
where no direction, 617, 724
in case of bankruptcy, 722, note (g)
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DECEASED VARTNEn—conti7mcd.
liability of estate of—continued.

after judgment against the surviving partners, 194, 257

notwitlistanding tlie Statute of Limitations, 262
for torts, 595

discharge of estate of, from debts of firm

by appropriation of payments, 229. See Appropriation of Pay-
ments

by Statute of Limitations, 597

by dealings M'itli the surviving partners, 219, 596
none where dealings induced by fraud, 252

specific performance of agreements relative to share of, 432
executors of, may be joined as defendants with survivors, when, 2SS, 460,

598, 603
rescission of contracts relating to his share, 487, 488, and note {%)
where executors partners, 488
where they are not, 487

See Death
;
Executors

;
Surviving Partners

DECEIT,
action for damages for, 162

distinguished from other actions based on fraud, 163
See Feaub

DECREE
for dissolution of partnership, 516

in case of lunacy, 577
for the administration of the estate of a deceased partner, GOO
for partnership account, 516

See Account ; Dissolution ;
Judgment

; Order

DEED,
one partner has no authority to bind firm by, 136, 137

necessity of, to dissolve a partnership created by deed, 572
not necessary to prove partnership, 87
who can sue on, 177
effect of removing seal from, 238
of partnership, general rules for construction of, 406 et seq.

power to vary, 409

DEFENCE
to actions by partners, founded on conduct of one partner, 116, 117

alteration in the law as to, by the Judicature acts, 267 ct. seq.
to actions for an account and discovery, 506

accord and satisfaction, 615
account stated, 512

award, 514
denial of partnership, 507

pa}'ment, 515

release, 516
Statute of Limitations, 508

laches, 466 et seq.

illegality, 105

waiver, 516

DEFINITIONS
of partnership, 2 et seq.

DELAY
of plaintiff, when a bar to relief. 467. See LACHES ; Limitations,

Statute of

DEMURRER,
laches could not be taken advantage of by, 475

DENIAL OF PARTNERSHIP,
effect of, iu action for account and discovery, 503

as regards the appointment of receiver, 552

N
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DEPOSIT OF DOCUMENTS,
effect of, as regards the doctrines of reputed ownership, 678. See Equm -

ABLE Mortgages

DESTRUCTION OF ACCOUNTS,
consequence of, in taking accounts, 405

DEVASTAVIT,
by executor, proof for, 738, note (j)

DEVISEES,
of land and trade carried on on it, how far partners', 332, 333

DEVOLUTION
of partnership property, 341

legal estate in land, 341
choses in action, 341

chattels, 342

good\Aill, 342

DIRECTION,
by deceased partner to carry on trade, effect of, filO

DIRECTORS,
liability of, for work, &c., done by their authority, 45

cheques drawn by, 133, note {d)

right of, to contribution, 375

DISABILITIES
of partners, 116, 117, 268
under Bankruptcy law, 624

DISCHARGE,
by one partner, effect of, 135
from liability. See Liability
of bankrupt. See Certificate and Order of Discharge

DISCLAIMER,
by trustee of bankrupt's onerous property, 651

DISCLOSURE,
duty of partner to make, to co-partners 305 ct seq., 306

DISCOVERY. See Inspection
of partners where name of firm is used, 265

right of partner to, 501
in actions for account, 404, 501
defences to actions for, 506

accord and satisfaction, 515
account stated, 512

award, 514

waiver, 516
denial of partnership, 507

release, 516
Statute of Limitations, 508

laches, 466

illegality, 102
where right to depends upon a preliminary question, 507, 508

by unlicensed brokers, 97

DISCRETION,
power of partner to act on his own, 127
as to joining firm, 20, 433, 555. See Option
of court

as to interfering between partners, 464 et seq.

See, also. Injunction
;
Specific Performance

DISPUTES
between partners, &c., mode of settling, 313. See Majority

where they relate to ordinary business, 314
where they relate to a change in the nature of the business, 315
all partners entitled to be heard, 315
as to internal matters, courts do not interfere, 466

a E
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DISSENTIENTS,
powers of, 315. See Majority
retirement of, 317
offer of indemnity to, 31S

DISSOLUTION,
actions for, 461, 491 ct scq.

parties to, 459 ct scq.

next friend of lunatic may bring, 579
should be brought in Chancery Division, 491
how statement of claims should be framed, 491

where partnership is at will, 491
whei-e fiartnership maybe wound up under the Companies act, 491

not seeking, rule as to granting relief in, 464 et scq.

parties to, 462. 463
for share of assets after a, 569

causes of, 570 ct scq.

will of any partner, 571
unless no right of, under agieement, 10, note (e)

impossibility of going on, owing to

the hopeless state of the partnership business, 576
the lunacy of one of the partners, 577

misconduct, &c., 580

death, 586 ct scq. See Deceased Paktner
retirement, 573

expulsion, 574
transfer of interest, 583, viz.

by the assignment by one partner of his share in tlie partnership,
363, 583

by the taking of a share in execution under a /. fa. , 859, and
'note ((/), 583

by bankruptcy, 577, 583. See Bankeuptcy
of one partner, 649, 666

formerly by marriage of female partner, 583
the occurrence of some event which renders the continuance of the

partnership illegal, 585

war, 585
notice of

importance of giving, 213, 214
each partner has a right to give, 214
how to be given, 222
what amounts to, 221 et scq., 571

insufficient notice of, 426
effect of, 215

as regards the doctrines of reputed ownership, 680
as regards future acts, 210 ct scq.

injunction against circulating, 539
time from which dates, 572

in case of lunacy, 579
in case of misconduct, 582, 583

consequence of, 586
as regards past acts, 240

future acts, 210
return of premium, 65. See Premium
apportionment of premium, 64 ct scq.
lien of solicitors, 120
actions by and against the firm, 284

getting in debts, 448, 669
conversion of joint into separate property, 336

creditors, 586
when they agree to look for payment to continuing

partners onlj', 241

partners, 587

right to carry on business, 437
bills endorsed after, 213, 214, 673

torts, 214

jiroperty acquired after, 326

articles, 410

pending contracts, 558

payment for services rendered after, 381
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DISSOLUTION—conifiwiMrf.

how far a partnership contini:es after, 217
deed not necessary on, 572
award on submission of all matters in difference, 426

agreements as to, 425. See Articles of Partnership
driving a partner to, 497, 575

provision for, in case of iusolvency, 425

injunctions in actions for, 491, 541. See Injunction
rescission of agreements made on, 484

receivers, appointment of in actions for, 547 et scq. See Reckiver
accomits on, 421, 518 et seq.
account without, 494 ct seq. See Account

of profits since, 326, 521
sale of partnership property on, 555
valuation of share on, 429

stamp on assignment by outgoing partner, 450
clauses in deeds as to, 425

part payment by continuing partner after, effect of, 263
of company by bankruptcy of shareholder, 649

DISTANCES,
measurement of, 437, note (o)

DISTINCT CONTRACTS,
double proof in respect of, 748

DISTINCT TRADES,
effect of carrying on as regards proof in bankruptcy

by a separate estate against a joint estate, 725

by a joint estate against a separate estate, 736

by a creditor in both trades, 747, 748

DISTRESS
in name of firm, 137
on partnership goods for rent due from partners separately ;

see ex parte
Parke, 18 Eq. 381

DIVIDENDS,
payment of, out of capital, 394, note (c)

apportionment of, 621
declaration of, in bankru^^tcy, 693

See Profits

DIXON,
his definition of partnership, 2

DOCUMENTS,
proof of partnership by informal, 85

production and inspection of, in actions, 501. See Production of
Documents

DOMAT,
his definition of partnership, 2

DOMICIL,
of partners, 72
effect of, on partnership in case of war, 72, 73

DOORS,
names on, evidence of partnership, 89

DORMANT PARTNER,
liabilities of, 16, 125, 192, note {d)

on ^\Titten contract, 178
on contracts in which he is not named, 45, 212, 275, note (s)

authority of, 125

position of, and that of mere lender compared, 16
who is not, 212, note {h)
effect of retirement of, 212

where continues to hold himself out, 216
notice of retirement of, when necessary, 213

3 E 2
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DORMANT PARTNER—confo'wicrf.

discharge of, by doctrine of appropriation of payments, 229. See Liability

by substitution of debtors, difficulties of, 245
when to sue with others, 276
actions against, 281
set-off in actions by and against, 294

may be made bankrupt, 633

may be included in joint adjudication, 631
how affected by doctrines of reputed ownership, 689

wlien dead, 691
how affected by judgment against copartners, 255, note (s). And Addenda

DOUBLE PROOF,
by principal and surety, effect of, 719
rule against, 719, 743
when allowed, 747
election in case of, 743
when creditor liolds security, 749

DRAFT
of agreement evidence of partnership, 89

DRAWINGS,
monthly, agreements as to, 418

DURATION
of partnership, 121 et scq. See Dissolution

agreements as to, 413
after dissolution, 217

effect of, on partnership articles, 410
effect of taking lease, 121

outstanding debts, 121
after term has expired, 122

implied terms of, 122
of liability, 201 et se/j. See Liability

commencement of liability, 201
of firm for acts of incoming partner, 202, 203
of incoming partner for acts of firm, 205—207
of promoters of companies, 45, 206

termination of liability, 210
as to futui'e acts. 210

by death, 211

by bankruptcy, 212. See Bankruptcy
by retirement of dormant partner, 212

by dissolution of partnership, 213
as to past acts, 223

by payment, 225

release, 237
.substitution of debtors and securities, 239

merger, 254

lapse of time, 257
DUTIES

of partners generally. See Analysis of Content.s, Bk. III.

i7iter se, 303, 304
not all to be found in partnership articles, 406

See also Partners

EJECTMENT,
by partners, 279

by one partner against another, 328, note {t), 562

by one co-owner against another, 58

ELECTION,
formerly between action and iiroof in bankruptcy, 718
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ELECTION—co??,<t7iMcrf.

between proof against joint or separate estates, 743
when made conclusive, 745
when not deemed to have been made, 746

b}' petitioning creditor, 747

ELECTION, PARLIAMENTARY,
right of partner to vote at, in respect of partnership property, 348

EMBEZZLEMENT
by servants sharing profits, 13, note (r), 457, note («)

by partner, 457

ENEMY,
partnership for trading with, illegal, 73, 92

ENGRAVINGS,
registration of, under name of firm, 113

EQUALITY
of shares in partnership, 348, 349
of i)rofit and loss bnt not of capital, 403

EQUITABLE MORTGAGES
for advances, effect of change of firm on, 119, 120

given by one partner on behalf of firm, 140

may be created or extended by parol, 119, 120, 715
how they affect right to prove in bankruptcy, 714

observations on, 715
how affected by doctrine of reputed ownership, 678

EQUITY,
differences between rules of law and, as regards contribution and indem-

nity, 374
difference between rules of, and bankruptcy as regards secured creditors,

602

remedy in, in respect of money of which the benefit has been had, 191

EQUITIES OF REDEMPTION
not within doctrine of reputed ownership, 678

ESTATE
of deceased partner. See Death

;
Deceased Partner

; Executors
of bankrupts. See Bankruptcy

ESTOPPEL
by holding oneself out as partner, 40

discharge of retired partner by, 249

EVICTION,
annuity payable until, 436

See Ejectment

EVIDENCE
that a person is a partner or quasi partner, 80 et seq. Bk. I., cap. 4.

what has to be proved, 83
usual means of proof, 84, 89, 90

effect of the Statute of frauds, 80

where there is no writing, 80, 84

acts of alleged co-partner, 85

admissions, 87
articles of partnership need not be proved, 87
of future partnership, 80

retrospective articles, 88
of lunacy, 578

upon which partnership accounts are taken, 536

partnership books, 536
banker's books, 537, note (t)

See, also, Liability
;
Proof of Debts ; Notice
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EXCISE LAWS,
illegality of partnerships infringing, 95, 99, note (s)

effect of breach of, by one partner, 149
contribution in case of breach of, 378

EXCLUSION
from management of partnership business, 301

agreements as to, 10, 302

injunction in case of, 543
receiver in case of, 551
account in case of, 496

from share of profits, 395

EXECUTIOK
against a partner for a separate debt, 356

duty of the sherifl', 356
sherifl' seizes the partnership property, 356, 357
sale of execution debtor's share, 358

may be by private contract, 358

rights of the other partners, 358

interpleader by sheriff, 358, note (q), 362
since the Judicature acts, 361

;
form of order, see Seton on Decrees,

1214, edition 4

action against sheriff by solvent partner, 568

position of the purchaser from the sheriff, 358

position of the execirtion debtor, 359

creditor, 361

purchase of interest by his co-partners, 360
dissolution of partnership by, 359, note {d), 583

injunction in cases of, 359
receiver in cases of, 359

against partners for their joint debt, 298 et scq.

against whom it may issue when judgment against firm, 299, 300

against what property, 300
where there is a receiver, 300, 554
where alleged debtor abroad, 300, note (/)

benefit of belonging to trustee in bankruptcy, 654, 675
when levied by seizure and sale not invalid as act of bankruptcy, 665, 675
seizure by sheriff protects creditor, 709, note (//)

EXECUTION CREDITOK,
conflicting rights of, and trustee in bankruptcy, 674

See Execution

EXECUTORS,
of a deceased partner
do not become partners, 590

unless express agreement to that effect, 590
liabilities of, 591

to surviving partners, 591
to creditors of the firm, 594 et seq., 604

as regards what occurred in the lifetime of the testator, 594,

595, 603
as regards what has occuiTed since the testator's death, 604

by sharing profits with surviving partners, 604, note (l)

by carrying on business with the assets of their testator,

604 et seq,

where direction to carry on trade, 606
trust to carry on business, 607

liability to be made bankrupt, 593
to the separate creditors, legatees, and next of kin of the deceased, 610

where partnership was illegal, 108
the assets of the deceased are not got in, 614

they are the surviving partners, 528 et seq., 614

they enter the firm, 618
wilful default, 612

duty of, to convert share into money, 593, 620
rescission of contracts between executors and surviving partners, 487 et seq.
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EXECUTORS—coM^wmfd.
effect of part-payment hy, as regards the Statute of Limitations, 262

injunction against, 5-i2

account stated vvitli, 613
actions by and against, 288, 461, 612

parties to, 288, 461, 612
allowances to, in India, 381

illegality set np b}^, 108
loans by, to surviving partners, 615, 618
receiver apjiointed against, 548
cannot prove in bankruptcy against surviving partners, when, 722

rights of

as regards surviving partners, 593
where they are surviving partners, 593, 614
to interfere with surviving partners, 591
to account, 493, 591
to compel proper appropriation of payments, 591
to have the assets sold, 592, 593, 620
as regards good-will, 443, 592
to account of profits made since their testator's death, 521 et seq., 592,

616 t'^ scq.

to compensation for trouble, 592
to indemnity, 594, 607
extent of indemnity, 609
to retain balance due on the partnership account, 490

agreement with, is with those Avho prove, 19, note {-)

See Death; Deceased Partner

EXECUTORY AGREEMEXT
not sufficient to convert joint into separate estate, 337, 698

EXPELLED PARTNER. See Expulsion

EXPENSES
of forming company, liability of promoters for, 385
of trustee in bankruptcy when paid out of joint estate, 694, 720, note (>•)

separate estates, 694
of managing partner, 380, and note (n)

right of partner to charge for, 381, 382, note {>/)

no allowance in respect of, imless actually incurred, 384
to be charged to the firm, agreements as to, 418

action between partners for not contributing to, 564

See, also, Contricution

EXPULSION
of partner, 574
exercise of powers of, 411, 426, 427, 575

provisions in articles as to, 426, 427

agreements made on, when void, 486, 487

EXTENSION OF BUSINESS,
power of partners as to, 137, 315 et seq.

EXTENT,
sale of share under, 340

EXTRAORDINARY NECESSITY.
power of one partner to bind firm in cases or, 126

See Implied Powers

FACTORS' ACTS, 140, 141

FALSE ACCOUNTS
rendered by one partner, 165. See Accounts

FALSE STATEMENTS,
rescission of contract for, kc, 479, 482. See Fraud
by one partner, liability of firm for, 162 et seq.

actions for, 481
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FARMERS,
accounts between, 59

sharing profits when partners, 332, 333
one of a firm of, has no power to bind others by bills, 131

FELONS,
partners who are, 73, 74

partnership between, 93, note (?;)

FI. FA.
sale of partner's share i;nder, 340, 356 d seq^.

dissolves the partnership, 583
See Execution

FIRM,
mercantile and legal view of, 110 ct seq.

consequence of difference, 112
in what sense a debtor to or creditor of its own members, 110, 401
name of, 112. See Name

should be expressed in the articles, 413

partners may be registered as shareholders in, 112
as owners of copyright, 112, 113

a trade niaik, 114
mistakes in, 115

how described in legal instruments, 112
each partner the agent of, 124. See Implied Powers
actions by and against

general remarks on, 115, 273

may be brought in name of, 112, 265. See Action

formerly could not sue or be sued by one of its own members, 115
at law, by another firm, if one partner was
common to both, 115, 116

conduct of one partner when a defence to an action by him and his

co-partners, 116, 117

legacy to, 113
advances to, by truste s, 113

may act in baiikruptcy by one of its members, 024

proof of debts due to, 707

changes in, effect of, 113, 117. See Changes
as regards set-ofl", 297

sureties and securities, 117, 118

equitable mortgages, 119
solicitors' lien, 120

actions, 284
two firms

with common partners. See Connected Firm
;
Common Partner

actions between, 115, 116

proof in bankruptcy when one contains another, 726
with same name, liabilities of on each other's bills, 181

See Partnership
;
Dissolution

FIXTURES
not within the reputed ownership clause in the Bankrupt acts, 678

FOLLOWING
trust money, 162, 521 ct scq.

FOREIGN BANKRUPTCY
efi"ect of, on proof of debts in England, 719

FOREIGN CONTRACTS
remedy on, barred by the Statute of Limitations, 259

FOREIGN DEBTOR,
execution on judgment, in case of, 300, note (/)

FOEEIGN FIRM,
service of writ on, 266, note (o)

income tax, when payable by, 394, note (c)

liability of, to Bankruptcy law, 624, note (n)
See Alien
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FOREIGN PRINCIPALS,
agents for, contract as principals, 275, note (s)

FORGERY
by one partner, liability of firm in case of, 155. And Addenda

FORM OF CONTRACT,
ett'cct of on liability of partners, 176 et scq.

FORMS
of judgments for account, 517, and note(?i)
of order when sheriff seizes, 362. See Seton on Decrees, 1214, edition 4

FRAUDS, STATUTE OF,
efi'cct of, on contracts of partnership, 80

as regards guarantees, 138
excluded by part performance, 81, 83

share in partnership not within, 348

FRAUD,
liability for joint and several, 198, 702
actions to rescind contracts on the ground of, 482 ct scq.

where a third party intervenes, 480, 490
where fraud did not induce the contract, 481
how lost, 490

actions for deceit, and other actions based on, 163, 479 ct scq.

parties to actions relating to, 284, 461

principal not bound by contract which is known to be a fraud, 148, 149
concealment when a, 480, and note {m)
bad bargains upheld, there being no fraud, 485

reopening accounts for, 513
release set aside for, 145, 146

bargains between outgoing and continuing partners set aside for, 486
with the executors of a deceased partner set aside for, 487 ct scq.

on faith of fraudulent accounts set aside, 486
effect of, on right to contribution, 369
on person holding himself out as partner, effect of, on his liability to

creditors, 41

right of i^roof in respect of, 702
whether doiible proof allowed, 745, 749

by one partner on another, effect of, on right to prove in bankruptcy
against joint estate, 724

separate estates, 733—739
on creditors, by retiring from insolvent firm, 573

by converting j oint into separate property, 338, 698

appointment of receiver in cases of, 551

recovery of premiums in cases of, 64

Statute of Limitations in cases of, 259, 260

concealed, 259, 511
of creditor, effect of, as regards his rights against retired partner, 249
of one partner, liability of firm for, 149, 160

effect of, on actions by firm, 269
of firm, liability of firm in case of, 150 ct scq.

of agent, liability of principal for, 1 1 7

of infant, 75

liability of estate of deceased partner for, 596
estate of deceased partner not released by dealings with survivors where

there has been, 252, 253
effect of, on agreements between partners changing joint into separate

estate and vice versa, 338, 698

inducing person to join a firm, 167, 482
on incoming partners, 173
effect of, on doctrine of appropriation of i)ayments, 235, 236

discharge of the estate of a deceased partner, 250

partnership formed by, no defence to creditors, 103

ground of dissolution, 580

partnership articles construed so as to avoid, 406
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FRAUDULENT ACCOUNTS,
reopening, 487

bargains on the faith of, set aside, 486

FRAUDULENT CONVEYANCES,
are acts of bankrnptcy, 627, 628
for present consideration, 629

may be set aside after lapse of three months, 631

FRAUDULENT PREFERENCE, 628, 630, 653
trustee in bankruptcy may disaffirm, 269, 653

by trustees, 630

FRAUDULENT STATEMENTS
of one partner, liability of firm for, 162 et seq.
actions for, 481
as to solvency of another do not bind partner unless \vritten, 138, 165
as to authority, 481, note {]))

See Fraitd.

FREIGHT, lien on, 355

FRIENDLY SOCIETIES
not partnerships, 50, note (,;')

action against member of. for money belonging to, 568, note {I)
criminal prosecution of members, 457, note((f)
trustee of, may petition against member for debt, 634

FURNITURE,
of partners, to whom it belongs in the event of bankruptcy, 684, note (/•)

office, may belong to one i)aitner only, 329

FUTURE ADVANCES,
securities for, effect of doctrines of merger on, 256

See Capital

FUTURE PAl!TNERSHirS, 20eiseq., 412
Statute of Frauds, efiect of, on, 80

GAIN,
partnerships not having gain for their object, 2, 4, note [t), 50

GAZETTE,
partner ordered to sign advertisement of dissolution for insertion in, 214
notice of dissolution in, etfect of, 222

See Advertisements

GENERAL
and particular partnerships, 50

powers restricted by object, 407

GOODS,
artidus between partners relating to, 560, 568

liability of partners for goods sujiplied before commencement of partner-

ship, 204

jjledge of, by one ])artner when binding on firm, 140

purchases of, by one partner on credit of firm, 144
return of, by one partner when binding on firm, 144
sale of, by one i)artncr when binding on firm, 146

by solvent partner when binding on trustee of baukrupt partner,

568, 671
held for special purpose, not within reputed ownership clause, 683

GOODS AND CHATTELS,
what are, within the meaning of the rule as to rejiuted ownership, 678

GOOD DEBTS,
agreement as to bringing in, 417

i
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GOOD FAITH
required from partners, 303 et scq.

agreement to observe, 418

See Fraud
;
Honour

GOOD-WILL,
natm-e of, 439

is partnership property, 327, 443

sale of, for share in profits of business, 36, 37

as a going concern, 558

by trustee of bankrupt partner, 652

effect of on right of vendor to carry on the business sohl, 444, 558

carries right to use ohi firm name, 446

vahiation of, 447
in case of death, 443

retirement of one partner, 444
in connection with use of name, 444

trade-mark, 114, 447

agreements as to paying for, 415, 447

property within meaning of Stamp Acts, 439, note [a)

legatee of, 619

duty to preserve, 443, note (</)

how far it survives, 342

GROSS PROFITS
and net profits, distinction between sharing, 7

GROSS RETURNS,
distinction between sharing profits and gross returns, 8, 17

sharing does not constitute partnership, 8, 17

persons who share, not ^i^cfsi-partners, 29

co-owners sharing, not partners, 18

GUARANTEE
against debts given to incoming partner, 418

power of one partner to bind firm by, 138

ratification of, by firm, 138

as to solvenc}' when z-equired to be written, 138, 165

only binds parties who sign, 138

joint and several, 179, note {v)

HIGHER NATURE,
extinction of debts by taking securities of, 255, 703

HIGHWAYMEN,
partnerships between, 93, note (?<)

HOLDING OUT
as partner, 40 ct seq. See Quasi-Paetnekship

meaning of phrase, 42

what constitutes, 42
instances of, 44

but not to plaintiff", 43
sufficient proof of quasi-partnership, 83

by not preventing use of name, 43

by signing prospectus, 44
where firm name does not disclose who partners are, 45, 46

injunction to restrain, 544
after retirement or dissolution, 217, note [h)

by one partner as being solely concerned in a contract; effect of, 179, 277

effect of on proof in competition with separate creditors, 742, note (b)

doctrine of, does not render the estate of deceased partner liable to third

parties, 605
effect of, as regai'ds doctrine of reputed ownership, 700
effect of doctrine of, as regards torts, 47
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HOLDING OVT—continued.

by infant, 74
after coming of age, 73

by retiring partner, 45, 216

by continuing partners of bankrupt co-partner, 212, 667

by surviving partner, 46

by promoters of company, 45

by married woman, 77
limit of doctrine of, 47

joint liability in case of, 197

HONOUE,
high standard of, requisite among partners, 303

those about to become partners, 303
those who have ceased to be partners, 303

See Fraud
;
Good faith

HOUSES
built by one partner on partnership property, when joint estate, 330, 331

HUSBAND
of partner, liability of, 78
and wife partners liability of in bankruptcy, 78, 691, note (b), 730

See Married Woman

IDIOCY,
dissolution on, 577. See Lunacy

IDIOTS,
partners who are, 76. See Lunatics

IGNORANCE
of one partner, effect of, on rights of lirai, 142. See Notice
of firm, effect of,

in case of misa})plication of money by one partner, 151 et scq.

in other cases, 172

ILLEGAL ACTS,
injunction to restrain. See Injunction
contribution in respect of, 377

ILLEGAL PARTNERSHIPS, Book I., cap. 5

what partnerships are illegal, 91 c« scq.
on general grounds, 92— 94

by particular statutes, 95 ct scq.
attornies and solicitors, 95, 100

bankers, 95, 97
brokers, 97

insurers, 97
medical practitioners, 98

newsjiaper proprietors, 99

jjatentees, 99

pawnbrokers, 99
theatre managers, 101

unincorporated companies with transferable shares, 101

unregistered partnerships, 101

consequences of illegality, 102, 585
as regards the right to recover back subscriptions, 106

actions for account, 105
actions by and against, 103 et scq.

contribution, 104, 377, 378
waiver of illegality, 104

illegality a defence, 105, 106
wlieii not a defence, 106
set up by executors, 106
never presumed, 91
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ILLEGAL PARTNERSHIPS—co?i/!mMe£^.

concealed illegality, 106
members of, have no lien, 355

illegality of partnership business, a cause of dissolution of partnership, 5S5

appointment of receiver in case of, 552
members of, liable to indictment, 109

ILLEGAL TRUSTS, 108

actions for execution of, 108

ILLNESS
of partner, when aground for dissolution, 578

IMPLIED POWERS, Book II., cap. 1, sees. 1 and 2

of partners, 124—128
as regards

accounts, 128

actions, 271, 272

admissions, 128

agents, 129

arbitration, 129, 272

banking account, 129
bills and notes, 129 et seq.

bonds, 131, 136, 137

borrowing money, 131, 321

capital, increasing, 132, 3-'l

cheques, 133

post-dated, 133

compromise, 136

contracts, 134
creditors' deeds, 135, 631

debts, 134

deeds, 136

distress, 137
extension of business, 137, 315 ct seq.

Factors' acts, 140

guarantees, &c., 138

insurances, 139

interest, 139

judicial proceedings, 139, 271, 272

leases, 139

mortgages, 139

payment, 134

I pledges of chattels, 140
notices. 141, 214, 571

{ penalties, 143

purchases, 144

receipts, 145
releases and covenants not to sue, 145

representations and admissions, 146

sales, 146

taking security, 141

servants, 147

set-off, 136

ships, 147

tenders, 136
transfer of debts, 135

varying contracts, 134

winding up, 217, 218
termination of

by notice, 210, 571

by death, 211

by bankruptcy, 212, 666
effect of holding out on. See Holding Out

See Bankruptcy ;
Dissolution

IMPLIED TERM
for duration of partnership, 122
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IMPOSSIBILITY
of continuiug partiiersliip business cause of dissolution, 575, 581

IMPUTATION OF' PAYMENTS, 225 H seq. See Appropriation of Pay-
ments

INCAPACITATED PARTNER, 71

INCHOATE COMPANIES,
subscribers to, not partners, 23

See Promoters

INCOME-TAX,
on what profits payable, 394, note (c)

payment of, by tirni, wliere some of its members are abroad, 394, note (c)

INCOMING PARTNER,
actions by and against, 239 et scq., 285 et seq.

agreements for benefit of, 433

liability of, 205
under old articles, 435
for bills accepted for precontracted debt, 209
for acts done before they join firm, 208
how established, 208

frauds on, 173, 209, 479 et scq.

efiect of appi'opriation of payments on, 230
notice of previous transactions, on, 143

INCORPORATION,
effect of, as regards sureties, 118

INCREASING CAPITAL,
difference between, and borrowing, 132, 133, 321

See Capital

INDEMNITY,
against losses, 15, 63

agent's right to, 369 et scq.

when he obeys his instructions, 370
when he disobeys his instructions, 370
when he acts alter his authority is revoked, 371
when he acts without instructions, 371

right of partners to, 369 et seq.

right of trustees to, 373

right to, where a pei-son has been induced to become a partner by fraud,
484

extent of, 484
before loss has been sustained, 374, and Add.

right of out-going partner to, from continuing partners, 451

usually given by continuing partners, 450
should be joint and several, 450
at law and in equity, former difference between, 374
action for, by one partner against another, 566

given by one partner, how far fii-m is bound by, 138
dissentient need not accept, 318
effect of taking joint covenant for, 199

persons entitled to may prove in bankruptcy, when, 708, note (y)
effect of, on lien, 451
of executors of deceased partners when acting under tlie order of the court,

594
when trading with assets of testator under
directions in the will, 606

See, also, Contribution
INDIA,

allowances to partners in, 381

NDIAN CONTRACT ACT,
definition of ]iartnersliii> in, 3

division of partnerships in, into ordinary and extraordinary, 4

i



INDEX. 799

INDICTMENT
by one partner against another, 457, note (a)

by surviving partners and tlie executors of a deceased partner, 288, note (s)

for illegal partnership, 109

INFANT
partners, 74

liability of for holding himself out as partner, 74, 76
after coming of age, 76
to be made bankrupt, 75, 624, note («)

sued with other partners, 280, 281

for acts of others, 74, 75
for fraud, 75
should not be joined in action against the firm, 74, note (c)

avoidance of contracts by, 75
ratification of contract by, 76
sale of share of, in partnership, 557
Infants Relief act, 1874, 76

INFORMATION. See Action

duty of partners to give, 303

effect of withholding, 304, note (/)

INJUNCTION
generally, 538 et seq.

necessity of, 538

granted where a receiver would be refused, 539

between co-owners, 59, 62

against partners where no dissolution is sought, 539
where partnership is at will, 540
in actions for dissolution, 541

against persons claiming under a late partner, 542
to restrain

actions, 543
for balance of settled account because others are unsettled, 543

ejectment, 541

executions against firm for separate debt of one partner, 359

advei'tising dissolution, 539

alteration in principle on which profits dealt with, 319

change in character of business, 316

majority, 317

holding out, 544

opening letters, 539, 542, note (e)

using names, 114, 539

by continuing partners, 114, 217, note (h), 605

by successors in business, 445

misapplying monies of firm, 540

obstructing plaintiff in the exercise of his rights, 540

carrying on a particular branch of the business, 540

driving plaintiff to a dissolution by misconduct, 540

publishing news in a rival paper, 540, 541

writing plays for rival theatre, 541

getting in partnership assets, 542

negotiating bills, &c., 542

misconduct, 543

withholding partnership books, 542, 544, note (t)

breaches of express agreements, 542, 543

carrying on business, 543
save for winding up, 541

after a dissolution, 541

after sale of business, 542

by surviving partners in old name, 217, note (A), 445, 605

interfering with proper winding up of partnersliip, 588

against dissolution of partnership when granted, 571

divulging trade secrets, 543

publishing accounts, 542, note (e)

making slanderous statements, 542, note (c), 544, note
(./;)
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INJUNCTION— co?iiMi2<cf?.

to restrain—continued.

excluding co-partner, 395, 540, 543

though lately insane, 539

proceedings in bankruptcy, 636, note (;«)

managing partners, 466, 544

illegal acts, 539
renewal of lease, 307, note (s)

parties to actions for, 461

must come with clean hands, 544

INQUIRIES
directed in judgment for administration of estate of deceased pirtncr, 600

additional, when added, 69, 607

INSANITY,
a gi'ound for dissolution, 577 et scq. See Luxacy and Lunatic

INSOLVENCY
of partner, power to dissolve in case of, 425, 576

test of, 425
of firm, meaning of, 425, note {h)

See Bankruptcy

INSPECTION. See Books
;
Discovery

of accounts, &c., of firm, 404

agreement precluding, 504

by agent, 504

by accountants, &c., 504
of books in use, 505
in actions for account, 504

INSPECTORS,
appointment of, in bankruptcy, 645

INSPECTORSHIP DEED, 754
trustees of, not partners, 21

INSTRUCTIONS,
agent disobeying, effect of on indemnity, 370

INSURANCE,
power of one partner to bind firm by, 139

marine, 97. See Marine Insurance

INSURANCE COMPANIES
maritime, formerly illegal, 97

INTEREST
admission by one partner that interest is payable, 139

in accounts between partners, 389
on capital, 389
where capital payable out by instalments, 390, note (o)

on undrawn profits, 390
on advances, 390
on overdrawings, 390
where accounts confused, 392

charged jjgainst partner who will not produce books, 538
on arrears of a share of profits, 390, note {'p), 395
where firm claims what has been obtained by one partner, 391

agreements as to payment of, 418

on money wrongfully employed in partnership business, 521 et scq.
when compound interest allowed, 390, note (s), 531

charging executors with, for not converting testator's share into money,
615

separate creditors entitled to, up to date of receiving order, against joint

creditors, 730, and note (?i)

joint creditors entitled to, up to date of receiving order, as against separate

creditors, 720
I
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I'STEREST—eontinvecI.
on debts in bankruptcy, 719, 720, 730, note ()))

paid by continuing partners after dissolution does not discharge retired

partner, 243, 246, 250, 251
as to appropriation of securities to, 720, note (n)

INTERISTAL REGULATION",
interference of Court with respect to matters of, 464 ci seq.

See Majority

INTERPLEADER,
sheriff's riglit to, 358, note (q), 362
order that sheriff withdraw, is a stay, 625, note («)

INTERPRETATION
of partnership articles, 406 ct seq.

See Articles of Partnership

INTERROGATORIES,
oppressive, 502
as to acts of agents, 502

duty to make inquiries as to subject-matter of, 502
See Discovery

INTRODUCTION
of new partner, provision as to, 433

INVOICE
evidencing pai-tnership, 89

I U,
action by one partner against another on, 565

ISSUE
to try partnership, 83, note (n)

JOINDER OF PARTIES. See Abatement
; Actions

; Parties

JOINT ADJUDICATIONS
of bankruptcy, 637. See Bankruptcy
rules as to, 632

JOINT BOND,
held joint and several, when, 194 et seq., 437, note (o), and Addenda
held separate only, when, 137

JOINT COVENANTS,
when not held joint and several, 193
when held joint and several, 437, note (o), and see Addenda

JOINT CREDITORS,
who are, 701 et seq.

proof by, in bankruptcy against the joint estate, 692, 720

separate estates, 729

against both estates, 747
when secured, 709, 714, 749

when treated as joint and several, 194 et seq.

in bankruptcy, 743

paying off separate creditors, 733

rights of, against estate of deceased partner, 598

position of executors of deceased partners as regards, 594
See Bankruptcy

;
Deceased Partner; Joint Debts

JOINT DAMAGE,
when necessary to support joint action, 278

31-
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JOINT DEBTS. See Bakkruptcy
what are, 702
when treated as joint and several, 194 et seq., 743
bills, 180, 702

frauds, 199, 702
breaches of trust, 702

money of wliich firm has had benefit, 189, 703, 721
conversion into separate, 703
cannot be set off against separate, 291 ct sr/j., 660

unless there is an agreement to that effect, 661
eff'ect of order of discharge of one bankrupt debtor on, 752
will sujiport separate adjudication, 637

composition for, does not release separate liability when, 238
how paid, 598

See Joint Creditors

JOINT DIVIDENDS,
declaration of in bankrupitcy, 693

JOINT ESTATE,
what is, 323. See PRorERTY
in cases of holding out, 197, 700
conversion of, into separate, 334, 698
effect of doctrine of reputed ownership on, 684, 732

importance of distinguishing from separate, 322
distinct account of, to be kept in bankruptcy, 693
consolidation of, with separate estates, 695

proof against, 720

by joint and separate creditors, 701

proof against, by married woman, lending money to husband partner, 730
is distributed without reference to the partners' interests in it, 701
distribution of surplus of, 728, 742
absence of, confers a right of proof against separate estates, 731
rule as to, in bankruptcy, 692, 693, 697

mortgage of for separate debt, when an act of bankru})tC3', 631

may be treated as separate, when, 684
assets brought in in breach of trust not part of, 724
costs of trustee when paid out of, 694

remuneration of trustee when paid out of, 694

See, also, Bankruptcy

JOINT OBLIGATION,
performance of, 224
extinction of, 224

by merger in security of higher nature, 255, 703. And see the Addenda
effect of release on, 237
effect of covenant not to sue on, 237

See Joint and Several

JOINT PURCHASES
of goods for sale, 53
of goods not for sale, 53

JOINT AND SEPARATE CREDITOR. See Joint Creditors

holding secui'ity, 749

proof in bankruptcy by, 701

JOINT AND SEVERAL,
when partnersliip debts are, 192, 193, 702

rule applies between creditors, 195

contracts, who to be sued on, 280, 288

persons liable on, may be sued jointly, severally, or in the alternative,

265, 282
executors of deceased partners maj- be joined, 288

debts, merger of, in higher securities, 255, 703

liability
on contracts, 193
for torts and frauds, 198, 702
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JOINT AND SEVERAL—cotithmed.

liability
—co ntinucd.

for breaches of trust, 199, 200, 702
on promissory notes, 187
on bills, 180, 702

power of one partner to bind firm by, 130

receipt of composition on joint debt, effect of on separate liability, 238

JOINT STOCK
not essential to partnership, 12, 13

JOINT TENANCY,
or tenancy in common, what creates, 51, note (?i)

JOINT TENANTS
partners in profits only, 53

remedies between, 57—62

JUDGMENT
when the Court can go behiud, 703, note {h)

extinguishes debt for which it is obtained, 255, 703, 704. And Addenda
not if it is a colonial judgment, 255, note (s)

against some partners, effect of, as regards the others, 193, 255, 256

as regards a dormant partner, 255, note (s)

against firm when judgment against a member, 625, note {u)

power of one partner to consent to, 272

against surviving partners, effect of as regards estate of deceased partner,

195, 603

against estate of deceased partner, effect of as regards surviving partners,

195, 603

effect of on proof in bankruptcy, 703

dissolution dates fmm when, 572
where lunacy, 579
where misconduct, 582

form of, for partnership account, 516, 517, note [n)

form of, in action by joint creditors against executor of deceased partuei-,

600
on sale of partner's share by sheriff. Seton on Decrees, 1214, n., ed. 4

additional inquiries when added to, 69, 601

may be entered up against partners in name of firm, 266, 298

how execution issues where, 299, 300

action founded on, 300
debtor summons on, when, 300

execution of. See Execution
as to mode of entering up, 266

JUDICIAL PROCEEDINGS,
power of one partner to act for firm in, 139, 271

See Action ;
Bankruptcy

JUDICATURE ACTS,
effect of, as regards parties to actions, 264 et seq., 458

appointment of receivers, 546

administrations. Addenda

JURISDICTION,
of Court in bankruptcy, 645, and note (y)

JURY,
to try partnership, 83

JUST ALLOWANCES, 519

KENT,
his definition of partnership, 3

3 F 2
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effect of, where breach of trust, 161

as regards actions for misrepresentation an I fraud, 163, 481

See, also, Notice

LACHES
of jiLiintiff, when a bar to relief, 466

barring right to account, 467
in setting aside agreements, 467
in cases of mining partnershij^s, 468
when not a bar, 471 ct seq.

demurrer on ground of, 475
effect of recognition of titk; on, 474
of one partner in asserting his riglits, effect of, 304

LAND,
proof of a partnership in, 81

belonging to iirni treated as personal estate, 343 et seq.
when partnership property, 331—333
when not, 334, 343
vests in trustee in bankruptcy, 651

LAPSE OF TIME. See Delay ; Limitations, Statcte of
;
Time

LARCENY
of property of firm by partner, 45 i, 457, note («)

LAW,
mistakes of, when corrected iu accounts, 514

LAW AND EQUITY. See Equity
difference between

as regards contribution and indemnity, 374. See Coxtributigx
as regards joint and several liabilitits, 193

LEASE,
speciftc performance of agreement for, aft n- term is expired, 476

injunction against grant of I'cnewed, to one partner, 496, note (o)

power of one jjartner to take a lease for a firm, 139, 315
to distrain, 137

liability of retired partners on covenants in, 240, note (a)
of partnership })roperty, effect of, on duration of partnership, 121
of business premises when partnership property, 326, 328
of mines, 323, note (<)

of salt works, 329, note (a)

renewal of, liy one partner enures to benefit of firm, 307
notice to quit by partners, 279, 562
forfeiture of, by assignment by one partner to another with :iut license,

336, note (s)

right of partner to reject renewal of, 308, 309

right to retain benefit of renewed, on dissolution, 571, note {[/)

not within doctriue of reputed ownership, 678

LEGACY
of share in partnersliip,

rights of legatee, (iig. See Legatee
ademption of, 620
what passes under, 340, 619

duty of executors to realise, 615, 620
income of, as between tenant for life and remainderman, 620

right of specific legatee to profits, 620, 621
if declared after death, 621
not to other profits, 621
as to dividends and bonuses, 621

of goodwill, 439, note (b), 619
to partner indebted to testator, 620
to a firm, 113
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LEGACY DUTY,
payable on partner's share of assets, 347, and note [a)

LEGALITY.
See Illeoality

LEGAL PROCEEDINGS,
firm !iow described in, 115, 116, 265, 27i

by anil against firm, 115, 116, "264 et seq.

power of one partner to act for firm in, 271, 272
See Actions

;
Bankruptcy

LEGATEE
of a deceased partner

what passes to, 340, 619, 620

rights of, against his executors, 612, 616, 619
the surviving partners, 610

to an account, 494
when there is conusion, 494

where the assets of the deceased are not got in, Qli ct scq.
where the surviving partners are the executors of the deceased, 528, 614
of goodwill, 439, note [h), 619
where tenant for life and remainderman, 620

See Legacy

LENDER,
distinction between and partner, 16, 37. And see the Addenda

LETTERS,
injunction to restrain opening, 539, 542, note (c)

evidence of partnership, 89

LIABILITY
of ])artners

inter se. See Account
;
Action ; Contribution

for the acts of each other, 128 ct seq. See Implied Po^VERS
of individual partners on contract in excess of their powers, 192

when acting and dealt \vith on their own account, ] 79

by holding out, 40 ct seq. See Holding out
by sharing protits, 25—46. See Profits

statute as to, 35
in respect of

dealings of co-partner before execution of partnership articles, 202
before joining the firm, 202

unauthorised transactions, 126, 167
with notice, 167

torts and frauds, 147 et seq., 702
breaches of trust, 160—162, 199, 200

misapplication of money, 1.50—162

misreja-esentations, 162, 479
bills of exchange in various forms, 180 ct seq., 702, 709 et scq.

See Bills of Exchange
pronussory notes, 187

See Promissory Notes
contracts under seal, 177

not under seal, 177
not binding on them, but of which they have had the

benefit, 189 et scq.

in which all the partners are not named, 213, 275
when joint and when several,

as regards contracts, 192

torts, 198, 702
breaches of trust, 161, 199, 200

in cases of holding out, 197
commencement of, 201 et seq.
extent of, 200
limited. See Limited Liability
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LIABILITY—r(.?///«?/rr/.

tcniunation of, 210, 223

as to future uuts, 210

liy notice of dissolution, 214. See DissfiLUTiox

l)y dissolution witlinut uotico, 21-3

elfeet of uolin.^, 21() <i sn/.

wliat auKjuuts to notice, 221 ct scq., 428, 571, C79

by drath, 211

by biiukru|itcy, 212
eifeet of lunacy as regards, 213

holding out, 216
as to past acts, 223

by jiaynient, 225
See Appkoi'utation of Payments

by release, 237

by dealings ^vith continuing jiartncrs, 213 ct srq.

by the merger of securities, 254, 703

by lapse of time, 257. See Limitations, Statute of

liy death, 223, 594 et snj. And see Death
l>y bankruptcy, 223. And see IJANKRurTCY

by judgment against I'o-partner, VXi, 255, 703. And Addenda
attcmitts to limit, 201

elfeet of iiotii;r of agreement limiting, 17(s 2i)l

creditors not allrctrd liy agrei'nicnts between tlie partinn's, 239 ct scq.

unless tlu'V have notice, 17<i. And see N(_i'rK'i'',

of dormant partner, 125, 17N. See DoKMANr Taiitner
of incoming partner, 205. See Incomincj Pautnkr
of nominal partner. See llnriTNi: cut

;
Ts'uminal I'aktneu

; QuAsi-
rAKTNEi;.SIIIF

of retired partner,

dormant, 212, 214, 229
not dormant, 213

of estate of deceased ])artner, 594 ct, ncq. Sec Deceased Tartneu ;

Exi-;cuToi;s

of executors of deceased partner, G04. See Execi'toes
for breach of trust in employing assets in the business

of a partnershii), 004 ct scq.

of promoters. See Piiomoters
of agent who exceeds his authority, 192, 370. And see Auent
of ])rincipal for torts and frauds of his agent, 117
of shi])owuers in respect of each other's acts, 147, note (/y)

meaning of, in bankrnptry, 70S

proof in respect of what, in bankruptcy, 708

Lir.EL,
actions l>y jiartners fi.vr, 278

LICENSES,
form of, wluju no cvidiTice of ]iartnership, 85
not taking out. See l";Xi'isE Laws

LIEN,
of partners,

na/ture of, 351 ct scq.

consruuenccs of, 352
to wdiat ]iroperty it attaches, 352
exists only on partnership assets, 353
exists as against all persons claiming a share in the assets, 353, 354

prevails as against assignee or mortgagee, 353
no lien ou a, jiartner's share for ordinary' debts due from him to firm,

354
loss of, 355
no lien if ]iartnership is illegal, 355
available against trustee of bankrupt partners, 047
of jiartiier must lie satislied befoie a paitner proves against his CO-

jiartner, 741

proof fur what is not satisfied by, 711
of a lirm, idfect on, where a change occurs in tlie firm, 120
elfeet of express indemnity on, 451
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LI EN—continued.

on funds api>ropriated for payment of particular bills, 656, note (x)
etl'ect of doctrine of reputed owner.siiip on, 679, 684
creditors of a firm have no lien on its ]iroperty, 334, 3/54. 698
on partnership assets iu cases of rescission of contract for fraud, 484
of co-owners, 60, 355

LIMITATIONS, STATUTE OF,
between partners, 508; non-]iartners, 257
when not a defence, 470, note (c)

estate of deceased partner, when discharged by, 597
when a bar to an action for account between partners, kc, 508
time within Avhich actions must be brought, 257, 258

summav; of rules relating to, 259

provisions of Mercantile law amendment act as to, 262, 509
merchants' accounts, 509
current accounts, 509

acknowledgment, 260, and note (a), 511

payment by receiver in an action, 511
cases of fraud, 260, 511

trust, 260, 511
act of one partner, effect of, 261, and note (y)

LIMITED LIABILITY
in partnership does not exist, 200

attempts to introduce, 201

by stipulating that funds only shall be liable, 201

by notice of terms of partnersbij), 176
under Bovill's act, 35 et seq., 201

LIQUIDATED DAMAGES,
agreements for payment of, 454

LIQUIDATOR,
notice to, notice to company, 680, note (jj)

LIS PENDENS,
plea of, 256, note (y)

LOANS
to a firm by trustees after the ]iartners are changed, 113
to one partner, of which firm has had the benefit, 189 et seq.

firm is bound, when, 131, 132, 191

by partner to firm, 384
contracts of loan compared with contracts of partnership, 15, 16, 37 ei seq.,

and Add.
at interest varying with profits, 30, 35
for share of profits, if fraudulent may constitute a partnership, 37

or if lender is not merely a creditor, 37

by executors of deceased partner to firm, gives the estate no right to

profits, 615

distinguished from capital, 320
action to recover, between partners, 564

And see Advances

LOOKING ON,
effect of, as a bar to relief, 466 ct seq. See Laches

LOSS OF CAPITAL,
effect of, 321, 403
when a cause of dissolution, 576
how shared, 350, 403

LOSSES,
stipulation against, 15

effect of notice of, by creditors, 201, 385

indemnity against, 63
as to payment of, 25—48, 385
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LOSSES—r,mH)wed.
attributable to one partner, 386, 387

adopted by firm, 388
how to be borne, 385, 402, 403
as between tenant for life and remainderman, 621

See CoNTKiBUTioN
;
PARXNiiRaHip

; Profits

LUNACY
of partner, effect of, as regards liability of himself and co-partners, 213

a ground for dissolution, 577
date of dissolution in case of, 579

costs of payable out of partnership assets, 579
sale of share in partnership, in case of, 553, 556
receiver and manager in case of, 553
does not jirevent a dissolution by notice, 425, 426, 579
evidence of, 678

partner recovering from, entitled to take part in business of the firm, 539

apportionment of premium, whether ground for, 67

LUNACY REGULATION ACT, 579

LUNATIC
may be a partner,' 76
service of notice of dissolution on, 424, 579
service of writ on, 266, note (o)

partner becoming, a cause for dissolution, 577
entitled to sue for dissolution, 579
when entitled to share of profits made since dissolution, 527
effect of Bankruptcy act, 1883, on, 624, note (n)

MAJORITY,
powers of, 313 et scq.

in matters of ordinary business, 314
instances of what it cannot lawfully do, 314
cannot alter principle on which profits are to be divided, 319

change nature of business, 315
sell shares of minority, 407

agreements as to, 313, 419
to bind minority, 318

duty of, to hear miuorit}', 315
after a dissolution, 218

account settled by, binding on minority, 512, note (</)

See Injunction

MALA PROHIBITA
and mala in sc, 94

MALICIOUS INJURY,
liability of firm for, 149

MANAGEMENT,
interference by court in matters of internal, 466 et seq.
of affairs of partnership, right to take part in, 301

if no agreement to the contrary, 10, 301

expenses of, how paid, 380 ct seq., 418

See, also. Injunction
;
Majority

MANAGER
and receiver, appointment of, 545. See Receiver

at instance of co-owner, 59, 62, 548
difference between i-eceiver and, 545, 547

sharing profits, when a partner, 10, 13

partner appointed when, 553

MANAGING COMMITTEE,
liability of members of, for each other's acts, 45

See Promoters
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MANAGING PARTNER,
interference with, by the court, 466, 544

right of, to sahxry or commission, 380, and note («)

MANIFEST ERRORS,
clause as to, 420, 421

See Accounts
; Mistake

MARINE INSURANCE,
partnerships for, formerly illerjal, 97, 98

agreements for, must be in writing, 80, 98, note (/)

may be stamped after execution, 98, note (i)

MARRIAGE
of female partner, dissolution of partnership by, 583

MARRIED WOMAN,
capacity of, to be a partner, 77

where no separate estate, 78
where she has separate estate, 79

liable to Bankruptcy law when, 78, 624, note (/;). And Addenda
Married woman's laoperty act, 78

rights of, in partnership with her husband upon his bankruptcy. 78, 691,
note {b)

See, also, Husband
loan b}', to husband, for purposes of trade, 78

proof for, as joint creditor, 701, note [l), 730

MARSHALLING,
assets of bankrupt partners, 717, 718

equitable doctrine of, applies in bankruptcy, 661, note (z)

MAXIMS,
Accessorium sequitur suum principah, 522
Actio personalis moritur cum personu, 595

Culpa est iinmiscere se, rei ad se noiipcrtinenti, 372
Ux turpi causa non oritur actio, 103, 108

Eo'pressio unius est cxchisio altcrius, 406, note (b)

Expiressum facit ccssare taciturn, 406
In pari delicto mclior esijmsitio drfendentis, 370
In re communi potior est conditio proliihentis, 314
In societatis contractihus, fides cxuberct, 303
Jus accrescendi inter merccdores locmn non habet, 340, 591
Nemo debet his vexari pro cadem causa, 256
Nemo potest mutare consilium suwm in alterius injuriam, 371
Modus et conventio vincunt legem, 408
Protestatio facto contraria non valet, 41
Ees inter alios acta, 239, 512, note (d)

Rcs^wndcat superior, 148

Semper enim non id quod jmvatim interest unitis ex sociis servari solet, seel

quod societati cx2)edit, 305
Si quid societati debetur singulis debetur et quod debet societas singuli

debcnt, 5

Si quid universitati debetur singulis non debetur, nee quod debet univcrsitas

singuli debent, 5

Sociics met socii, socius meus non est, 48

Vigilantibus non dormientibus subveniuni leges, 467

MEDICAL PRACTITIONERS,
partnership between unqualified, 98

MEETINGS,
attending, evidence of partnership, 90

MEMBERS,
of partnerships, see Firm

;
Partners
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MEilORAXDA,
evidence of partnei-sMp, 89

when Tmsigned, 81, note (c)

MERCANTILE LAW AilEXDMEXT ACT,
as to sureties, 119
as regards Statutes of Limitation, 262, 263, 509

MERCHANTS,
custom of, as to payment of interest, 389

MERCHANTS' ACCOUXTS,
piovisions of Statutes of Limitation as to, 259, 509

See, also, Accounts

MERGER
of debts and securities, 254, 703

by judgment recovered, 255, 703. And Addkxda
by taking security of a higher nature, 225. And Addenda

unless security only collateral, 255

by taking bills, 251, 702
of securities in bankruptcy, 703
of joint and several obligations, 256
etfect of, on securities for further advances, 256
as to joint bonds given for joint and several debts, 256
effect of, on creditor petitioning for an adjudication of bankruptcy, 257
not an extinction of the debt, 257

MINES,
verbal agreements as to, 82
devisees of, how far partners, 333
co-owners of, 51

when partners, 55, 328, note (t)

partner in coal mines may not be an inspector of, 117

appointment of receiver and manager of, 55, 552
as against mortgagee, 553

account of profits of, 498

by assignee or mortgagee of share, [^493
without dissolution, 498

laches a bar to relief concerning, 463
transfer of shares in, 56, 366
shares in, within Mortmain acts, 343

not within Statute of Frauds, 348
sale of. on tlissolution, 555, 557

See Cost-Book Mi>rtKG Cojipaxt

MINE OWNERS,
power o^ to draw bills in name of firm, 130

MINING COMPANY,
directors of, advancing money to work mine, 382
whether dissolved by bankruptcy of one member, 649

MINORITY,
always entitled to be heard, 315
when botmd by majority, 313
when not, 313
bound by account stated by majority, 512, note (d)

See, also. Majority

MISAPPLICATION OF MONEY,
injunction to restrain, 540, 541. See Ixjcnctiox

by one partner, liability of firm for, 150 et seq.
See Beeach of Tkust

MISCONDUCT,
losses incTured by, how borne, 386, 387
loss of right to contribution by, 370, 336, 387
a bar to injunction at the instance of the gtiilty party, 544
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mSCOyDrCT—continued.

of partner, a grotmd for dissolution, 580
not at Ms instance, 582
time from -whicli dissolution dates, 582

degree of, 581
with a view to compel co-partners to dissolre, 497, 575, 5S2

injunction in cases of, 543
receiver in cases of, 550

apportionment of premium in cases of, 68

See, also, Lvtjtnctiox ;
Keceitee

l^IISJOIXDER OF PARTIES. See Action ;
Parties

MISXOMEE. See Mistake ;
Xajie

MISREPRESEXTATIOXS,
actions for, 163, 479 ct seq., 481

what will support, 163, 4S0, 481

must be material, 481
have been relied on, 481

known to paity making it, 481

liability of partners for, 162 cl seq^.

rescission of contract for, 479, 4S2
as to nature of business, 166

of authority, 481, note {p)

See, also, FRArD ;
Llability ;

Rescission of Contra t

MISTAKE,
reopening accounts for, 513
in proof in bankruptcy corrected, 694

in name of firm, consequences of, as regards bills of exchange, kc, 185

in other respects. 115

MONEY,
had and received, action for, by one co-owner, against another, 59, note (t ;

agreements as to drawing, 418

lent, action by one partner against another for, 565, 567. See Action

power to borrow, 131

efi"ect of having had the benefit of, 189 ct seq., 703

misapplication of,

by one partner, liability of firm for, 150 et seq.

injunction to restrain, 542. See Injunction

trust, following, 162

employment of, in partnership business, 162, 523, 606. See

Breach of Trfst; Liability

MONASTER,
partnership for exhibiting, 92

MORTGAGE,
equitable, may be created or extended by parol, 119, 715

by one partner on behalf of firm, 139, 140
effect of change of firm on, 119

judgment on covenant in eflect of, as regards right to foreclose, 255,

note ip)
bond fide, not an act of bankruptcy, 629

of joint estate to separate creditors when an act of bankruptcy, 632

of separate estate to joint creditors, 632

collateral, to secure share of profits, 36, note [t)

effect of, as regards merger, 255. See Merger

MORTGAGEE,
of partner, right of to account, 493

position of, in the event of bankruptcy, 709 ct seq.

partner's lien prevails against, 364
of mine, appointment of receiver against partner who is, 553

equitable, parties to action by, 461
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MORTMAIN ACTS,
share of partner in partnership real estate within, 348

MULTIFARIOUS,
one action for the administration of the estates of several partner.-;, iiDt

necessarily, 603, 604

MUTUAL CREDIT, 290, 654 et seq.
See Bankruptcy

; Set-off

MUTUAL INSURANCE COMPANIES
when not partnerships, 51

policies mnst be in writing, 80, note (a), 97, 98

may be stamped after execution, 98, note (i)

NAME
on doors, bills, &c., evidence of partnership, 89

carrying on business i;nder a name not one's own not illegil, 92

effect of not preventing use of, 217
of firm, 112

not disclosing partners, effect of on doctrine of holding out, 45, 46

may be used in actions, 111, 26.3, 458. See Actions

right of majority to authorise manager to sign, 314, 315

judgment may be entered up in, 266, 299
how execution issues, Avhere, 300

a trade-mark, 114, 447

Ijart of good-will, 444. See Goodwill
can be assigned with good-will, 114, 447

registi'ation of, 114, 447

right to use after sale of business, 440

right to use after dissolution, 444

continued use of when wrong, 446

agreements as to, 413

contracts in, who should sue on, 279 et scq.

several firms with same, 181

bills of exchange in,

liability of firm on, 180 et seq.

effect of mistake in, 185
when unimportant, 186
of changing, 185
effect of use of wrong name, 185

liability of person using wrong name, 185
same as that of individual, consei|uence of, 182, 446

partner has no authority to bind the firm by a name not its own, 184

injunction to restrain use of, granted, when, 114, 217, note Qi), 446.

539, 542
NAMES

Copyright acts do not apply to, 114, note (y)

NAVIGATION LAWS,
breach of, when no defence to action for account, 107

NECESSITY,
extraordinary, power of partner in case of, 126

tested by nature of partnership business, 127

NEGLIGENCE,
loss of right to contribution by, 378, 387
of servants, liability for, 148
of partners, liability for, 149

NEGOTIABLE INSTRUMENTS.
See Bills of Exchange

;
Promissory Notes

NEGOTIORUM GESTOR, 372, note (.f)

NET PROFITS
and gross profits, distinction between, 7

See Profits
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NEW PARTNER,
agreements as to introJuetion of, 433
eH'ect of introduction of, on retired partner's liability, 245 ct seq., 248

on creditors rights, 239 ct seq.
See Ikcomikg Partneii

NEW SECURITY,
effect of taking, 244, 246, 253. See Merger

NEWSPAPERS. See Advertisement

assignment of share hy co-owner of, 364, note [u]

sale of, account in, 497

injunction against publishing news in, 540, 541

effect of advertisements of dissolution in, 222, 223

NEWSPAPER PROPRIETORS,
penalties upon, iu default of registration, 99

NEW YORK,
civil code of, definition of partnership in, 2

NEXT OE KIN. See Death
;
Deceased Partner

; Executors
;
Legatee

NOMINAL PARTNER
not liable to creditors to whom he has not held himself out, 43

when to sue with others, 276

may be made bankrupt, 633

may be included iu joint adjudication, 637

See, also, Holdini; out; Ostensible Partner; QuAsi-PAiiTXER-
feHIP

NOMINATION
of successor in firm, right of, 433, 434, 435

See Option

NON-SURVIVORSHIP,
effect of doctrine of, between partners, 340 et seq.

NON-JOINDER,
of parties. See Action

;
Parties

NON-TRADER
and trader distinction between in bankruptcy, 624

implied power of, to draw bills, 130
to make purchases, 144

NOTES,
issue of, by bankers, 96, note [z)

promissory. See Pkomissory Notes

NOTICE,
of act of bankruptcy, effect of, on right to set-off, 562

on dealings with bankrupts, 665
of assignment of debts, shares, &c., necessary to take them out of the

order and disposition of their assignor, 679
what amounts to, 221 et seq., 428, 679
how to be given, 221

casual knowledge not, 680, note (s)

given by solvent partner and his co-partner against whom a

receiving order made good, 625, note {x)

by liquidator, 625, note {x)
to one partner, when notice to the firm, 141, 142, 680
to a retired partner, 143
to an incoming partner, 143
to director when notice to company, 680

when not, 680
to clerks of fraud of partner, not notice to the firm, 143
of partnership, effect of as regards double proof, 748
that a person who holds himself out as a partner is not a partner, effect

of, 40
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J^OTlCE—coHthivr,/.
to quit, may lio j,'i\-rii hy one ])ai'tn('V on bi'lialf of linn, 279, ^>62

of breacli of trust, ufiV'ct of, 14:j

of want of autliority, clfoct ol', 16?^, 175, 176
of frauil on linn, otfect of, 160

that one partuer will not Ijc 'louml liy acts of fo-partncr, effect of, 163,

175, 176
of private stipulations of [lartiirrs, elfcct of liavin^c;, 173, 201

of stipulations of ))artners limiting tlu^ir liability, 176, 201

determiTiing partner's agency by, 210

to dissolve partnership, 425, 571
form of, 571

partnership at will, 571

under articles, 423—420
when one partner is lunatic, 425
witlidrawal of, 426, 572

of dissolution or retirement

necessity of, 21
Ij,

213
when partner lunatic, 213

when not necessary, 215
in case of deatii, 211

in case of bankruptcy, 212
in case of the retirement of a di.irinaut ]iartncr, 212

sti]iulations as to. 42(:)

riglit to gi\'e, 214

ei'fect of,"215, 680
where there h n. idutiinied holding out, 216

as regards acts necessary to wind up thi- partnersliip, 217 '/ vr'/.

as regards the doc'trines of re]iuted nwnersbip, iJl'J

of expulsion, 428

XOVATK^N, 23;t. See Srr.srrrrTioN of DEi;Toi;s

NUDUM PACTUM,
sharing pr(itits, nut hiSses. not, 64

abaiuioinng right to look to i utgoing parUirr for payment of a drbt of the

hrm not, 242

NUMBER
of persons who may lie in partm-rshi]!, 70, 101

elfect of, on appointnient of a receiver, 54y

NURSERY GROUNDS,
conversion of, by being used as partnership property, 333, 346

OFFICER,
bill of exchange payable to, 180, note {n)

public, presence of, in action for dissolution, not sufheicnt, 462. See

Public Officki:

OFFICIAL APPOINTMKNTS
ludd by a hrm, 114

held by one [lartner, when ]>artnerslnp assets, 331

agreements as to, 414
See Al'l'OINT.MENT

(tLD CUSTOM EliS,
notice of (iissolution, how to be givmi to, 221, 222

OPTION
to bei'ome a partner, 20

position (if ]ierscin who has. I33

as reganls creditors, 2U, 2i

to purchase share of partner, 423
sale ordered when, .'55

when to Ije de(darei', 424
in case of lunacy, 578, note (m)

provision in articles as to, 424
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ORDER. See Judgment
forms of, in partnership actions, 517, note {n)

when sheriff seizes for separate debt, 362. And Addenda
and disposition, 679. See Reputed Owkekshif

ORDER OF DISCHARGE, 751

effect of, 752 ct scq.

joint orders, 753
refusal of, 753

status of undischarged bankrupt, 754

ORIGINATING SUMMONS,
riglit of creditor of llrm to proceed against estate of deceased partner by,

598

OSTENSIBLE PARTNER,
notice of retirement of, how to be given, 221

liability of, to person who knows he has no interest in firm, 173, 175
See Holding out

;
Nominal Partner

; Quasi-Pautnership

OUTGOING PARTNER,
agreements as to purchase of share of, &c., 422 et seq.

assignment of share by, 450

indemnity to, 450

right of to retire from firm, 573

See, also. Retired Partner

OUTLAWRY
of partner, efi'ect of, 73

dissolves the partnership, 583

OUTLAYS AND ADVANCES,
allowances for, 381. See, also. Advances

;
Allowances

; Contribu-
tion

useless, 382
useful but unauthorised, 383

by partner on account of debts not duo, 332, note (h)

on separate property of one }iartner and xicc versa, 33i) ct s^q.

no allowance for expenses unless proved to have been inclined, 384
lien for. See Lien

of part owners for, 57, 60, 355

OVERDRAWINGS,
interest on, when payable, 390

effect of, same as borrowing money, 132

See Accounts

OWNERS,
consent of true, as regards reputed ownership, 682

PARLIAMENT,
persons procuring act of, not partners, 23

share of partner, when qualification for vote for, 348

persons having privilege of, not exempt from Bankruptcy law, G24,
note {n)

PAROL
evidence, admissibility of, where partnership in land, 51, note («), 81

contract, by partner, who may sue on, 177
See Evidence

PARTICULAR PARTNERSHIPS
distinguished from general, 49

shares in, presumptively equal, 350
See Partnership

PARSONS,
his definition of partnership, 3
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PARTIES
to actions. See Abatejient

; Actions

b}^ and against partners, 264 et seq. And see Addenda
on contracts, 273 et seq., 280 et seq.
for torts, 278, et seq., 283
in respect of equitable rights, 283
where a change in the firm, 284

between partners, 456 et seq.

for an account, 460. See Account
by and against the executors of a deceased partner, 460, 46]

necessityof making surviving partners parties, 460, r)97, 612

by sub-partner, 460

by mortgagee of share in mine, 461

by assignee of partner's share, 461
for a dissolution, 460

actions by some on behalf, &c., 265 et seq., 461

representation by public officer, 461
actions not seeking dissolution, 462

nor division of assets, 463
for an injunction, 461
to rescind contracts tainted with fraud, 482

by some on behalf of themselves and others
when allowable, 265, 459, 461

identity of interest rec[uisite in, 462
when trustee in bankruptcy of one partner a necessary party, 289

no action defeated for misjoinder or non-joinder, 264

PARTITION,
not ordered instead of sale, 555

except in cases Avithin the Partition acts, 557

agreement for on dissolution, meaning of, 429

PARTNERS,
who may be. See Capacity of Partners
by holding out, 40 et seq. See Holding out
who are and who are not See Analysis of Contents, Bk.

infra. Partnership
liabilities of, to creditors. See Analysis of Contents, Bk.

Bk. IV., c. 2 and 3, and Liabilities
mutual rights and duties of. See Analysis of Contents, Bk.

Bk. IV., c. 2 and 3

lights and liabilities of, in the event of a dissolu'ion. See

OF Contents, Bk. IV., c. 1, 2, and 3

bankruptcy of. See Bk. IV., c. 4. See Bankrupt Pabtnkr; Bank-
ruptcy

deceased. See Deceased Partners
dormant. See Dormant Partners

incoming. See Incoming Partners
infant. See Infant
lunatic. See Lunatic and Lunacy
nominal. See Nominal Partners
ostensible. See Ostensible Partners
outgoing. See Outgoing and Retired Partnei!
retired. See Retired Partxer

])romoters of companies not, 23, 24

servants, when, 13

rights of, depend on agreement and on conduct, 10, 12, 408
members of mutual insurance societies not, 51

co-owners, difference between and, 52
not sureties of firm, 111

both principals and agents, 111

disabilities of, 116, 117. 624

liability of, for acts of co-partner before execution of articles, 202
before joining firm, 202

special agreements between. See Articles of Partnersuip ;
Implied

Powers
duties of, towards each other, not to be all found in partnership articles,

406

:. L,
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FART'NERS—continued.

extent of liability at common law, 200

high standard of honour to be observed by, 303. See Fraud
;
Good

Faith
;
Honour

actions by and against. See Actions

petition in bankruptcy by, 635. See Bankkuptct
proof between, in bankruptcy

against joint estate, 721

against separate estate, 737
execution against

for debt of firm, 298
for sej)arate debts, 356

See Execution

property of, 322 et scq. See Bk. III. c. 4, and Assets
;
Property

application of doctrines of reputed ownership to, 683. See Eeputed
Ownership

right of, to dissolve partnership. See Bk. lY, c. 1
;
and Dissolution

lien of, 351. See Lien
shares of. See Bk. III. c. 5, and Shares

option to become, 20. See Option

power to nominate, 21

number of, limits to, 70, 101

may be registered as shareholders in the name of, 112

legal proceedings between. See Bk. III. c. 10
;
Actions

See, also, Partnekshtp

PARTNEESHIP,
meaning of the term, 1

definitions of, 2

ordinary and extraordinary, 4

distinguished from corporations and companies, 4

distinguished from contracts of loan, 15, 16, 37 et seq. And Addenda
not having gain for their object, 2, 4, note {t), 50

where agi'eemeut unconeluded, 19

prospective, 19 ct seq.

clause negativing a, effect of, 1 1

as regards third persons, 25 et seq. See Bk. I. c. 1, § 2, and QuASi-
Partnership

in profits not necessarily a partnership in the assets by which they are

made, 14, note (:r), 328
what constitutes a, 10 et scq. See Bk, I, c. 1

in profits and losses, 10
in profits only, 10—17
evidence of. See Bk. I. c. 4, 80 et scq. See Evidence

who may enter into, 71. See Capacity
consideration for, 63. See Consideration

general nature of, 110 et seq. See Bk. I. c. 6

principles of agency as applied to, 124. See Implied Powers
capitals of, 320. See Capital
commencement of, 22
duration of, 121 et scq. See Bk. I. c. 7. See Duration of Partnership
dissolution of. See Bk. IV. c. 1, and Dissolution
transfer of share in, 363, 583. See Transfer of Shares
retirement of partners from, 573

expulsion of partner from, 574
at will and for a term, 121, 413
articles of, 406 et seq. See Articles of Partnership
articles to be drawn up, 22

property of, 322 et seq. See Bk. III. c. 4, and Assets
;
Property

application of doctrines of reputed ownership to, 683. See Reputed
Ownership

nature of partners' interest in, 339. See Share
general and particular, 49
extent of, depends on agreement, 49
in particular transactions, presumption of equality of shares in, 350

management of affaiis of, 301 et scq.

accounts, 396 ct
seq^. See Accounts

3 G
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PARTXERSHIP—con<m2W£?.
contracts of. See Contracts

rescission of, 482 et seq. See Rescission

specific performance of, 475. See Specific Perfoema:n'ce
actions on. See Actions

agreements for deed of, 411. See Ageeemext
illegal, 91. See Bk. I. c. 5

partnerships with common partners. See Connected Firms
sub-partnership, 48

compared with co-ownership, 52 et seq.

premiums paid for, 64. See Premiums
books of. See Books
induced by fraud, 482. See Fraud

proof in respect of, 739

PART OWNERS,
not partners, b2 et seq.
lien of, 56, 60, 355
not each other's agents, 124, note {a)
admissions of, 128, note {1)

See Co-owners

PART PAYIIEXT. See Patjient
effect of, as regards Statute of Limitations, 260

by continuing partner, effect of on retired partner, 263

PART PERFORMANCE,
excludes operation of the Statute of Frauds, 81, 83

PATEXT,
agi-eements as to, 415

illegal partnerships in, 99
co-owners of, 62

partnership in working, 49

PAUPER,
transfer of share to, when valid, 365

PAWNBROKERS,
illegal partnerships between, 99

PAYMENT
into Court, when ordered, 505

before trial, 505
after trial, 506
effect of admissions as regards, 505

into Court, evidence of partnership, 90
when a defeuce to an action for an account, 515

by one partner, 224, note (?i)

when not allowed as against the firm, 386, 387
effect of, as regards the Statute of Limitations, 260—262, 597

by Paymaster-General to one partner, 135, note {n), 272, note {e)

by receiver, 511
to one partner, 134

of debt not due to firm, 134
to surviving partner discharges payer, 342, note (s)

to bankrupt partners, validity of, 668
to agent by bill drawn in his name, 136
to one of several trustees no discharge, 218, note (m)
lond fide, when protected, 665, and note (r)

receipt for, not conclusive evidence of, 135
termination of liability by, 225

imputation of, 225 et seq. See Appropriation of Payments

PEACE
declai-ation of, whether operates retrospectively, 72, note (A')

PENAL STATUTES
consti'uction of, 95
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PENALTIES,
reservation of, in partnership articles, 454

action between partners for recovery of, 563

power of one partner to bind firm in, 143, 144

probibitions under, 95

PERSONAL ESTATE,
partnersliip realty when treated as, 343

wben not, 347

sbares in partnerships are, 343—346

actions between partners in respect of, 560

doctrine of reputed ownership, as regards, 678

of bankrupt vests in trustee, 652

PERSONAL SERVICES,
partner cannot charge for, 380

PERSONS
corporations when, 6, note (d)

capable of being partners, 71. See Capacity
their number, 70, 101

their capacity, 71 d scq.

meaning of, in Bovill's Act, 36

PETITION
for adjudication in bankruptc}', 625, 633

by one partner against another, 635, 636

when improper, fi'^H

PETITIONING CREDITOR
in banki'uptcy, 633

though joint, when entitled to rank as a separate creditor, 731, and

note (({)

election by, to stand as a joint or separate creditor, 747

where public officer, 633, note (-)

company, 633

PHYSICIANS,
partnership between unqualified, 98

PLACE,
of business should be stated in the articles, 412

right of majority to choose, 315

PLEDGE
of partnership goods for private debt, 172

power of one partner to bind firm by, 139

after dissolution, 140, note (c), 218, 219

redemption of, 140

POLICIES OF INSURANCE,
not within doctrines of reputed ownership, 678

See, also, Marine Insurance

POLLOCK,
his definition of partnership, 3

POSSESSION. See PvEputed Ownership

POTHIER,
his definitions of partnership, 3

POWERS
conferred by articles of partnership, must be construed with reference to

object of firm, 406, 407

of majorities, 313. See Majorities
of partners, 124, See Implied Poavers
of expulsion, 574

exercise of, 408, 426 ct seq.

of management, 301
3 G 2
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TOVTE^S—continued.
to nominate partner, 21, 434

agreements as to, 418
of attorney

construction of, 130, and see Harper v. Godscll, L. E. 5 Q. B. 422

PEA.CTICE. See Actions ; Judicial Pkoceedixgs
of partners, importance of, 403, 409

PRECEDENTS
of orders for account, 516, 517, note (n)

PEE-EMPTIOX,
clauses giving rights of, 423

when the partnership is continued after expiration of the term,

410, 411

PREMIUMS,
action for, where agreement to hecome partnei-s broken, 559

agreements as to, in partnership articles, 413

apportionment of, 64—69

recovery back of, 64 ct seq.
in cases of fraud, 64
in cases of illegality, 102
where consideration has faUed, 65

where partnership ceases sooner than was expected, 65

in event of bankruptcy, 67

lunacy, 67

death, 67

disagreements, 63

misconduct, 68
what suflicient, 6i

where neither party is to blame, 65
where no time for continuance of partnership was fixed, 66

where for a term, &Q

where a partnei-ship was only contemplated, 727
where agreement made on dissolution, 66

where no agreement, 67

right to retain, on dissolution, 571, note {g)

amount to lie returned, Qi
time when q^uestion should be raised, 69

PPJIROGATIYE
of crown as regards forfeited shares, 340, 583, note (0

PEESHMPTIOX
of etjuality of shares, 385
of equality of loss, 12, 403

PRICE
to be charged by one partner in account with firm, 306, 309

PRDfCIPAL,
one partner holding himself out as, 179, 277, 281

not bound by a contract known to be fraudulent, 148

right of, to profits made by agent or sub-agent, 307, note (r)

hondfide payment to, by agent when protected, 665, note (r)

See Ages'cy and Agest

PRINCIPAL A2vD AGENT,
partner both, 111

PRIORITY,
debts entitled to, 709, and note (s). See Debts

PRIVATE STIPULATIONS
of partners, efl'ect of having notice of, 173, 174, 176

PROBATE DUTY,
payable in respect of shares of partners, 347, note (a)
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PE0CEEDIXG3,
conduct of, where two actions of administration, 598, note {n)

stay of, on bankruptcy, 709

PRODUCTION OF DOCUMENTS, 501. See Books
; Discoteey; Inspectiox

rules as to, 503

agreement precluding, 504

belonging to persons not before the court, 503
of books of account, 404, 537
in constant use, 505
to professional accountants, 504
to agents, 505

PE0FIT3,
what are, 7, 394

agreement to share, see Book I.
, c. 1

a test of partnership, 7, 12 ct seq.

without sharing losses, 15 ei seq.

in lieu of salary, 13, 390

speciiic performance of, 477
annuities payable out of, 435

when no profits are made, 435
annuities in lieu of, 28

salary varying with, 13, 22, 28, 390

liability incurred by sharing, 25 et seq., 604, note (?)

origin of rule that those who share profits are liable to losses, 26
modem alterations in the above rule,

by the judgment in Cax v. Hickman, 30
more recent decisions, 31 et seq. And ADDEiTDA
act of 28 k 29 Yict. c. 86, 35

distinction between sharing,
net and gross profits, 7

profits and gross returns, 8, 17, 18, 28, 29

profits and payments varying with them, 29

partnerships in profits, 12 et seq.
not necessarily a partnership in the assets by which Ihey arc

made, 14, note {x), 328

presumption of ec^uality of shares of, and losses, 12, 348, 385
how ascertained, 397
division of, 393

payment of, out of capital, 394, note (e)
what divisible as, 394

altering principles of division of, 319
exclusion of partner from share of, 395
share of, collaterally secured, 36, note (J.)

income tax payable in respect of what, 394, note (c)

legatee of share in partnership entitled to, 620
no apportionment of, 621

account of, 401. See Accor>T
agent must accoimt for, 305, 307, note (?•)

partners must, 305 et seq.

when derived from use of partnership property, 309
from dealings with the fii'm, 305
from connection with the firm, 310
from competition with the firm, 312, 419

since dissolution, 435, 521, 614 ci seq.
where the capital is lent at interest, 521
where the traders are not trustees, 522
where they are trustees, 523
where some of the traders are trustees, 523 ct seq.

rights of legatee against executors who are surviving partners
528, 530, 534

ma\- take interest at 5 per cent, or profits, 531

subsequent to bankruptcy, 648
when share of deceased partner is not got in 521

co-owners sharing, 18, 53

managers sharing, 10, 13
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VROFlTS—conliaucd.
trastees sharing, 523 d scq.

executors of deceased partner sharing, 604 et scq. Sec Executoks
servants sharing, 13, 18, 390
if not drawn do not necessarily bear interest, 390

See, also, Losses

rPiOFITS AND LOSSES,
agreement to share, 10

type of partnership, 7, 10

restricted rights under such agreements, 10

clauses negativing partnerships in, effect of, 11

shared alike unless agreement to the contrary, 348, 385

partners' share of, how ascertained, 397
See Profits ;

Losses

PROHIBITOEY CLAUSES
in articles of partnership, 419

against carrying on trade, 436 et scq.

PKOHIBITORY STATUTES,
construction of, 95

PROMISE
by one partner to pay debt, 136, 261

effect of, as regards the Statute of Limitations, 261, 262, 511

to one partner to pay debt, 136, note {d)

by creditor to discharge retired partner, 242
to pay out of certain funds only, effect of, 201

by one partner to provide for bill of exchange, 139

PROMISSORY NOTES,
liability of partners on, 180, 187
effect of form of, 176 et scq.

power of one partner to bind firm by, 129. See Implied Powers
authority to transfer, 131

joint and several, liability on, 187
action on

by one partner against another, 565

by partners, 274

injunction to restrain negotiation of, 542, note (b)
issue of, by bankers, 96, note
instruments held to be, 187 et seq.

given by continuing partner, Avhen binding on retired partner, 213 ct seq.

do not merge debt, 254
See Bills of Exchange

PROMOTERS OF COMPANY
not partners, 23, 24
not impliedly liable to each other for services, 24, note (5)
observations on liabilities of, 45

extent of such liabilities, 206, 207, 385

liability of, for acts done before they Ticcome promoters, 206
effect of admission by one as against the others, 88, note (0)

PROOF
of partnership, 80 et seq. See Evidence

PROOF OF DEBTS, 707 ct seq.
in bankruptcy, 701 ct scq., 707 et seq.

liriuidated, 707

unliquidated, when, 707

against executor for devastavit, 738 note (j)

against bankrupt partner, does not preclude creditor from having
recourse to the estate of deceased partner, 250, 602

by secured creditor, 602, 709 et seq., 749

by bankrupt trustee, 707

by surety, 719

by joint 'creditors, 720, 730
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PROOF OF B'EBTS—continued.
in bankruptcy

—continued.

by separate creditors, 728, 730

by partners, 721, 737

by firm, 707

by company, 707

if bought up for less than their nominal amount, 663

on administration of estate of deceased partner, 597, 598

See Bankruptcy

PROPERTY
of partners, 322

joint estate, what is, 323

agreement of partners the true test, 323, 329, 414

property paid for by the firm, belongs to firm, 323

where not, 325

secret benefits obtained by one partner, 307, 325

ships, 324

good will, 327, 415, 439

money paid to one partner for his exclusive benefit, 325

propert}'^ acquired after dissolution, 326

nature of partners' interest in, 339. See Shares
devolution of, in case of death of partner, 341. See Death
to what extent personal estate, 343 ct scq.

sale of on dissolution, 429. See Sale

separate estate, 327

property used for partnership purposes not necessarily partner-

ship property, 14, note (,r), 328

property bought with the money of the firm, 329

appointments, 331, 414

stock in trade, 331

furniture, 329

lease, 330

trade secrets, patents, &c., 415

houses built on partnership property, 330

lands farmed in common, 332

joint-tenants partners in profits, 332

devisees of a trade and of land for the purpose of carrying it on,

833
devisees of mines, 333

land acquired for the purposes of trade, 333

conversion of joint estate into separate estate, and vice versd^ 334

et seq., 697

agreement of partners sufficient for, 334, 697
if executed, 337, 697

evidence of such agreement, 700

dealings between one partner aud the firm, 335

change of property on change in firm, 336

etfect of fraud on, 338, 697

of holding out on, 700

of doctrine of reputed ownership on, 700

continuance of lien on, 699

effect of in administering estates in bankruptcy, 697 ci scq.

binds creditors, 335

trustee in bankruptcy, 335, 697

belonging to firm, profits derived by use of, must be accounted for to

the'^firm, 309

sharing produce of, 17, 28, 29, 53, 347

vesting in trustee of bankrupt partners, 644, 646 etseq. See Trustee
IN Bankruptcy

actions between partners relative to. See Actions
of the firm, agreements as to, 414

lien on. See Lien
use of, evidence of partnership, 90

wrongful employment of, by trustee, liability for, 523 et seq.

See Assets ;
Capital
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PROSPECTIVE
partnerships, 20, 80, 412

PROSPECTUS
application of doctrine of holding out to persons signing, 44

evidence of partnership, 89

PROTECTED TRANSACTIONS
under the Bankruptcy act, what are, 630

PROTEST,
effect of, as regards laches, 469

PRUSSIAN CODE,
definition of partnership in, 3

PUBLIC,
holding out as partner to, 40 et scq. See Holding out
mode of giving notice of dissolution to, 214, 222, 223

See Notice

PUBLIC OFFICES,
partnership for sale of, illegal, 92

PUBLIC OFFICER,
bill of exchange payable to, 180, note («)

presence of, in action for dissolution insufficient, 462

company entitled to sue by, may petition under Bankruptcy act, 633

proof in bankruptcy by, 739
See Action

PUBLIC POLICY,
partnerships opposed to, 92

PUBLISHER AND AUTHOR, 14. See Author and Publishee

PUFFENDORF,
his definition of partnership, 3

PURCHASE,
partner may, his co-partners' share, 313

option of, of co-partners' share, 423
how declared, 424

enlarging time for, 424
of share of partner sold under a^. fa,, 340, 356 ct scq. See Execution

See, also. Sale of Shakes
of goods

by one partner for firm, 144
from firm, duty to disclose in case of, 306

for re-sale and division of produce, 53

See Sale

PURCHASER
Xirotected in case of bankruptcy when, 625, note (t)

See Purchase

QUARRELS
dissolution in case of, 581

inferred from, 572

injunction in cases of, 543

QUARRIES. See Mines
who are partners in, 54

partner in, has no power to bind co-partners by bills, 130
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QUASI-PARTNERSHIPS, 25

meaning of, 9

evidence of, 83 et scg.

by sharing profits, 25
distinction between sharing profits and gross returns, 2S, 29

and payments varying with them, 29

alteration in law as to, by Cox v. Ukkman, 30 ct seq.

by holding oneself out as a partner, 40 ct scq.

effect of doctrine on deceased partners, 605

effect of knowledge that a person who holds himself out as a partner
is not a partner, 40, 41

effect of fraud, 41, 42

what constitutes a holding out, 42
where name is concealed, 42, 45

holding-out must be to the plaintiff, 42, 43

authority to hold out, 42, 43

holding out by retiring partner, 45

by surviving partner, 46

by bankrupt partner, 212, 667, 700

application of doctrine to inchoate partnerships, 44

holding-out, a question of fact, 44
not in cases of tort, 47
bills of exchange of, 181, See Bills of Exchange

See, also, HoLDi>fG-ouT

RACE-HORSE,
 co-owners of, not partners, 14, 18, 51

RATIFICATION,
knowledge essential to, 1 43
when possible, 148, note (a)
in case of torts, 148

by firm, of guarantee, 138
of submission to arbitration, 129

by partners, effect of in settling accounts, 387, 388

by infant, 76
of deed executed by one person for another, 137, note {i)

REAL ESTATE,
actions between partners relating to, 560
of firm, devolution of, in case of death of partner, 341

treated as personalty, 343

RECEIPTS
of one partner, when binding on firm, 135, 152, 270
not conclusive evidence of payment, 135

by surviving partner discharges debtor to firm, 342, note (s)

\ given to one partner does not discharge co-partners, when, 239

i not entering a ground for dissolution, 581

\ RECEIVER,
] object of having a, 545

I cannot carry on business unless appointed manager, 545. See Manager
; when appointed, 545

^
in actions not seeking a dissolution, 545

j

defendant entitled to, before judgment, 549
T not refused because no dissolution is prayed, 546

difference between granting an injunction and appointing a receivei', 547

appointment of, operates as an injunction, 538
effect of payment by, on Statute of Limitations, 511

delivery of partnership books to, 554

refused, though an injunction is granted, 547, note {<j), 549
on ground of laches, 469
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'RECElYER—coyitimied.

against creditor of solvent partner at suit of truitec in bankruptcy, 549

executors, 548

partners, 547
non-partners, 548

surviving partner, 548, note (m), 550
a mortgagee, 553

co-owners, 59, 62
influence of the number of partners on the appointment of, 549

grounds for the appointment of, against a partner, 550

agreement, 550

misconduct, 550

fraud, 551

exclusion of co-partner, 551
where partner excluded is also a mortgagee, 553

denial of partnersliip, 552

illegality of partnership, 552
effect of Judicature acts on appointment of, 546
of mines, 53, 552
in case of lunacy, 553

appointment of partner to be receiver, 553
of solvent partner on bankruptcy, 670

order appointing receiver, 553

security to be given by, 553

interfering with, a contempt of Court, 538, 539, 554

right of arbitrator to appoint, 454

appointment of, on breach of agreement as to getting in debts, 448

action by, for recovery of money to be distributed by him, 569, note (ni)

execution on judgment where a, 300, note (e), 359

RECEIVIXG ORDER,
petition for, 625

against the firm, effect of, 637
See Bankruptcy

RECITALS
in releases, 238
evidence of partnership, 90

REDEMPTION,
implied power of partner to redeem, ] 40

REDUCTION OF CAPITAL,
partner cannot make, without consent, 321

See Capital

REFERENCE
to arbitration, agreements for, 451. See Arbitkatiox

action on, 451, note (o)

power of partner to make, 129

ratification of by co-partners, 129

REGISTERS,
evidence of partnership, 85, 90

REGISTRATION,
associations not requiring. 50, note (/), 101, note {i)

of firm name equivalent to use, 114

as shareholders, 112

as owners of copyright, 112

of deeds of arrangement, 756

REIMBURSEMENT,
right of, for expenses, 371, 381

See Contribution ;
Outlays
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RELATION BACK
of the title of trustee in bankruptcy, 663. See Trustee in Bankruptcy

general doctrine of, 663 ct seq.

as regards bond fide dealings without notice of act of bankruptcy, 6C5

consequences of doctrine of, as regards

dealings with bankrupt partners, 666

dealings with solvent partners, 669

execution creditors, 674

in case of compositions in bankruptcy, 755

of partnership articles, 88, 412

RELEASE,
setting aside, 145
must be set aside before account stated is re-opened, 514

a defence to action for account, 516

by one partner, 135, 145
of one partner, efi'ect of, 237, 241

effect of recitals in, 238

by removing seal, 238

by arrest, 238

by merger of securities, 254, 703

by substitution of debtors, 239

of drawer of bill, does not discharge the acceptor, 238
in form, held to be only a covenant not to sue, 237

evidence of partnership by a, 90

difference between, and assignment as regards stamp duty, 450

See Liability

REMAIFDERMAlSr. See Tenant fok Life

REMOVAL
of seal, release by, 238
of goods, within protecting clauses, 681

REMUNERATION
by share of profits, 35 ct seq. See Profits
for services, 380

after dissolution, 381

of trustee in bankruptcy, 694

RENEWAL OF LEASE. See Lease

by one partner, enures to benefit of firm, 307

RENT,
action for, by one partner against another, 565

power of one partner to distrain for, 137

REPAIRS,
liability of co-owner for, 60. And see Addenda

REPRESENTATIONS
of one partner, when binding on firm, 146, 162 ct seq.

by partner that debt is due, effect of on liability of firm, 260, 261

by one partner that he is acting for himself alone, effect of, 281

by one partner as to the extent of his authority, 165, 168, 481, note {p)

as to nature of business, 166
See Fraud

;
Misrepresentation

REPUDIATION
of partnership induced by fraud, 479 ct seq.

by infant, 75

See Fraud ;
Rescission of Contract

REPUTED OWNERSHIP, ^
general doctrines of, 676 ct seq.

effect of customs of trade on, 677, note (y)

property subject to, 678—must be
in order and disposition, 679
in trade or business, 680
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REPUTED OWNERSHIP—co?i<MmccZ.

property subject to— continued.

at time of bankru])tcy, 681
with consent of true owner, 681

doctrine of, does not apply to bona fide dealings, &c., without notice of

an act of bankruptcy, 681, 682
as to notice, 679

application of doctrine of, to

ships, 678
choses in action, 678
shares in companies, debts, policies, &c., assigned without notice,

678, 679

jiroperty in possession for lawful purpose, 682
or by virtue of custom of trade, 682
trust property, 683

property held for specific purpose, 683

partnership property, 684
M'hen a change in the firm, 685

debts assigned to continuing partners, 685

property in the possession of a surviving partner, 687
dormant partners, 689

effect of, on lien, 684
on separate estate of bankrupt partner, 684, 732
on joint estate of firm, 684

RESCISSION OF CONTRACT
ou the gi-oimd of fraud, generally, 163, 479 et seq.

in toto or not at all, when, 490
where a third party intervenes, 490
not for every fraud, 479— 481

fraud must be on some material point, 481
and have been relied on by the plaintiff, 481

though plaintiff might have ascertained the truth, 483
loss of right to rescind, 467, 490

bad bargains not set aside except for fraud, 485
of contracts of partnership on the ground of fraud

general right to, 482
for false representations, 482

plaintiff may sue for dissolution in the alternative, 491
instances of, in the case of partners, 482, 483

of bargains lictween outgoing aud continuing partners, 484, 485
of bargains between siu-viving partners and the executors of a deceased

partner, 487
of bargains made on dissolution, 484
on failure of consideration. See Coxsideration
by infant, 75

indemnity in case of, 484
extent of indemnity, 484
lien on assets for purchase-money in case of, 485

And see Fraud ; Contract

RESIDENCE
of partners, effect of on partnership in time of war, 72, 73

RESTRAINT
of trade, 436, 437, and note (o)

RETAINER
of solicitors, as evidence of partnership, 84, note {>•)

by surviving partner executor of deceased, of balance due ou the partner-

ship account, 490

RETIRED PARTNER,
actions by and against, 286

liability of, to creditors, 201 ct seq., 242 et seq. See Liability
for future acts of firm, 210 etscq.
for past acts, 223
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RETIRED VABJ^ER—continued.

discharge of,

by agreement with creditors, 239

bj' notice, 210. See Notice
death, 211. See Death
bankruptcy, 212. And see Bankruptcy

payment, 225

release, 237

lapse of time, 257

dealirrg.s of creditor with remaining partners, 242 et srq.

and incoming partners, 211, note (a), 245, 248

fraad of creditor, 249

when not affected by notice given to others, 143

how affected by doctrines of reputed ownership, 685 ct seq.

by doctrine of holding out, 45, 216

rescission of agreements made by and with, 484 et scq.

right of, to indemnity from the continuing partners, 450

RETIREMENT
of partner, agreements as to, 422

effect of, on liability, 212

accounts on, 514

account of profits made after where capital contiuued in the firm, 521 etseq.

See Retired Partner
dissentient partner not bound to retire, 317

right of,

from partnership, 573

See Articles of Partnership ; Rescission of Contract
; Specific

Performance

RETROSPECTIVE
articles, effect of, 88

partnership, 412

See Relation Back

RETURN
of premium, 64 et seq. See Premium
of goods sold to firm on credit, 144

REVENUE LAWS,
breach of, by one partner, effect of, 149

illegality of partnership infringing, 95, 99, note (s)

contribution in cases of breach of, 378

REVOCATION
of agent's authority, effect of, on his right to indemnity, 371

of partner's authority, 170, 210

of submission to refer, effect of, 452

RIFLE CORPS,
liability of officers of, for clothing of, &c., 50, note {k)

RIVALRY
between partner and firm, 309 et seq.

RUTHERFORD,
his definition of partnership, 3

SAILORS
sharing produce of voyage not partners, 19

SALARY
varying with profits, 13, 18, 35. See Wages ;

Profits
share of profits in lieu of, 13, 18, 22

partner's right to, for extra work, 381
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SALE
by one partner, when binding on firm, 146, 569

when actionable by co-partner, 568
when made after dissolution, 217, 218

bankruptcy, 671

by partner to firm, 305 ct scq.

action between partners for share of produce of, 568
of business, effect of, on vendor's right to carry on the business sold, 440,

558. See Goodwill
on dissolution

partner's right to, 555
order for, 555
when dispensed with, 556

agreements as to, 556

partition instead of, when, 555, 557
mode of selling, 557
conduct of, 558
leave to bid at, 558
of goodwill, 558
of pending contracts, 558
valuation of unsaleable appointments, 558
directed before trial, 559

of shares of partners

rights of purchaser, 358, 363
causes a dissolution, 359, 363, 583
under

j'f. /a. ,
356

may be by private contract, 358
since the Judicature acts, 361 ct scq.

duty of sheriff, 356

right of purchaser, 358

position of execution debtor, 359

co-owners, right of to, 62, 557

agreements as to, 422, 423
notice of, how given, 423

by executors of deceased partner to surviving partners, 593
when an act of bauki'uptcy, 627 ct scq.

See, also, Purchaseh ; Transfer of Shares

SAVINGS BANKS,
debts owing to, no priority, 709, note {z)

SCHEMES
of arrangement, 754 c< scq.

effect of, 755

registration of, 756

SCRIVENER,
solicitor not, 156

SEAL,
removal of, from bond, effect of, 238

SECRETS,
trade, provisions in articles as to, 415

SECRET BENEFITS
obtained by one partner must be accounted for to firm, 305 et seq., 325
actions for account of, 495

SECRET PARTNER
what constitutes, 27 ct seq.

liability of, 178
See Dormant Partner

SECRET SERVICE MONEY,
no allowance to partners for, 383, 384
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SECRETARY,
notice to, wlien sufficient, 680, note (s). See Notice
for time being, actions by, 458

See Public Officer

SECURED CREDITORS,
proof of debts by,

iu bankruptcy, 709 cl scq.

in respect of bills secured by equitable charge on goods, 709
See, also, Bills of Exchange

splitting demands by, 749
cases in which, can prove and retain secmity, 715

in administration by the High Court, 602

SECURITIES
of firm, effect of change of partners on, 119

merger of debt by taking, 254, 703, 704
effect of possessing, as regards the right to prove against bankrupt part-

ners, 714
as regards right to split demands, 749

discharge of retiring partner by taking, from continuing, 244, 253

position of secured creditors in bankruptc)', 709 ct scq.
in administration in the High Court, 602

as to appropriation of, to interest, 720, note {n)
28 & 29 Vict, c. 86, does not deprive a lender of his, 37, 33
substitution of, effect of on liability of firm, 239

SECURITY,
power of partner to take, 141

to give, 138, 139

SEPARATE ADJUDICATION. See Bankruptcy

SEPARATE BUSINESS,
profits derived from, 305 ct seq., 310 ct scq., 419

SEPARATE CREDITORS,
proof by, in bankruptcy, 692, 728

against the joint estate, 721 et seq.

separate estates, 692, 729

becoming joint, 704 et seq.

rights of, against estate of deceased partner, 610 et scq.

SEPARATE DEBTS,
what are, 702
bills given for, 171. See Bills of Exchange
execution against partners for, 356. See Execution
proof and payment of. See Bankruptcy ; Deceased Partner
effect of partner paying with money of the firm, 171

mortgage of joint estate to secure, when an act of bankruptcy, 631
cannot be set off against joint debts, 291 ct seq.

See Joint and Several

SEPARATE DIVIDENDS,
declaration of, iu bankruptcy, 693

SEPARATE ESTATE,
what is, 322, 327, 697. See Property

property used for partnership purposes may be, 323

property bought with money of firm, 329
stock in trade, 329
houses built on partnership property, 330
trade secrets, patents, &c., 415

appointments, 331, 414

land, 331, 332, 333
conversion of, into joint, 334, 697
effect of doctrine of, reputed ownership on, 684
distinct account of, to be kept iu bankruptcy, 693
consolidation of, with joint estate, 695
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SEPARATE ESTATE—continued.

proof against, 729
where firms, with common partners, 693

by joint and sej^arate creditors, 729, 730

by partner in administration action, 599
distribution of surplus of, 730
cannot be treated as joint estate because in the order and disposition of

the firm, 686, 732

mortgage of, to joint creditors invalid, when, 632
costs and remuneration of trustee, when paid out of, 694

See, also, Bankiujptcy ; Peoperty
of married women,

liability of, 78, 624, note (71), 691, note (5)

rights of, who have lent money to husbands for their business, 730

SERVANTS,
power of one partner to hire and dismiss, 147, 419

liability of firm for negligence of, 149

right of, to account, 493

payment of, by share of profits, 13, 390
when partners, 13, 28

possession of, effect of, as regards reputed ownership, 679

SERVICE OF WRITS, &c.

on firm, 266
on one partner, when sufficient, 272
on foreign firms, 266, note (0)

on lunatic partner, 266, note (0)

SERVICES,
right of partners to compensation for, 380. See Allowances

SET-OFF
by and against partnerships, 290

combined effect of rules at law and in equity, 291

effect of changes in firm and assignment of debt on right of set-off,

292

agreed to be allowed by one partner, 296

where there is a dormant partner, 294
cases where one partner only has been dealt with, 295

attempt to avoid, by suing one partner, 296

against assignee of debt after notice, 296, note {b)

by way of couuterclaim, what may be, 290

where there has been an assignment, 295

legacy to partner indebted to testator, 620

in bankruptcy, 654 et seq.

tendency to allow, 655

not allowed where excluded by agreement, 656

right of, exists independently of intention, 657

only debts or claims capable of proof can be, 658

where bills are returned dishonoured, 657
where the debts are not yet due, 657

simple contract debts with specialty, 657, 658

damages against debts, 658
where debt secured, 658

the cross demands must be money demands, 658
and mutual, 659
and contracted before notice of an act of bankruptcy, 662

buying up bills of bankrupt for purposes of, 663
See Bankkuptcy

joint demands cannot be set off against separate demands or vice versd,

269, 291—294, 660

agreement to set off joint debt against separate, 269, 294, 661

where one partner only is banki'upt, 659
as regards sureties, 661

by and against surviving partners, 290
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SETTING ASIDE
releases given by one partner, 145

See, also, Fraud
; Rescission of Contract

SETTLED ACCOUNT. See Account Stated

SETTLEMENT
of shares in partnership, 434

SHARE IN PARTNERSHIPS,
nature of a share, 339

share a right to money, 339
whether qualifies for vote, 348
transfer of, consent of all partners requisite to, 363

legacies of, 610, 619

mortgage of, 48, 341, 493

assignment of, 583

jus accrescendi inter mcrcatorcs locum non habet, 340
shares are personal estate, 343

not interests in land, 343 et seq.

within the Statute of Frauds, 348
are within the Mortmain acts, 348

how far goods and chattels, 348
forfeiture of to crown, 340

agreements as to. See Articles of Partnership
amount of each partner's share, 348 et seq.

presumption in favour of equality, 348
evidence contra, 350

application of rule to shares in particular transactions, 350
where one firm comprises another, 351

not within doctrine of reputed ownership, 678
action by partner for. See Actions between Partners
lien on shares. See Lien
mode of taking shares in execution. See Execution
sale of. See Sale
transfer of does not get rid of liability, 240. See Transfer of Shares
forfeiture of, 574. See Expulsion
surrender of, 573. See Retirement
settled, 434

right of one partner to purchase his co-partner's, 313

locality of, 340, note (d)

SHARES IN COMPANIES,
registration of in name of firm, 112

power of partner to take, for security for debt to firm, 141
trustee of, right to indemnity against calls, 375
vest in trustee of bankrupt partner, 652
not within doctrine of reputed ownership, 678

SHAREHOLDERS,
liability of to contribute to losses of company, 377

proof against estate of by company, 739

bankniptcy of, how far dissolves company, 649, 650

SHARING PROFITS,
quasi-partnership by, 25—30. See Partnership

;
Profits

; QuAsi-
Partnership

SHERIFF,
how to execute^. /a. for separate debt of one partner, 356
action against, for share of money received by, on sale of partnership pro-

perty, 568

right of purchaser from to an account, 493

injunction against, at the suit of partners, 359
effect of seizure and sale by, if followed by bankruptcy, 674, 675, 709,

note {b)

what can be seized by, as share of partner, 340
form of order on sale by, 362. See Seton on Decrees, 1214, ed. 4

See, also, Execution
3 H
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SHIP
ownership of, 324

registration of, 324

part owners of, 60

liability of, for acts of each other, 147, note {y)

when not entitled to share profits made by, 470

lien of, 355

profits derived from use of partners', belong to firm, 309, 310

powers of one partner afj to, 324

application of doctrines of reputed ownership to, 678

transfers of shares in, 366

managing owner of, right of to commission, 380, note (m)

injunction to restrain sailing of, Miles v. Thomas, 9 Sim. 606

SHIP'S HUSBAND,
partner acting as, for firm, 380, note (m)

SLANDER,
injunction to restrain, 542, note (e)

SLANDER OF TITLE
to trade marks, 595, note (c)

SMUGGLERS,
partnership between, 93

cannot maintain action for smuggled goods sold, 103

SOCIETIES,
friendly, not partnerships, 50

not having gain for their object, 50

in which each member acts for himself, 51

See Partnership

SOLICITING
old customers, right of retiring partner to, 440, and note (g). See Good-

will

SOLICITORS,
are not scriveners, 156

not part of their ordinary business to receive money for investment, 151,

note (w), 156

clerk may be articled to two partners, Re Holland, L. R., 7 Q. B., 297

evidence of, against their clients, 84, note (p)

summary jurisdiction over partners who are, 152, note {y)

partnership between
when jointly retained, 49

when illegal, 100

proof of, 84

in particular transactions only, 478

lien of, effect of change in firm on, 120

dissolution of

agreements as to clients' papers on, 438

effect of on clients' papers, 120, 438
in the case of dissolution by bankruptcy, 669

liability of, for each others' acts, 163. And Addenda
with respect to bills, 130

misapplication of money, 151 et seq.

partner in firm of, no authority to borrow, 132

SOLVENCY
guarantees as to, when required to be written, 138, 165

SOLVENT PARTNERS,
proof by, against bankrupt co-partners, 721, 738, 740

actions by, 288, 289
trustee of bankrupt partner must be joined with, when, 289, 670
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SOLVENT PARTNERS—co?i<»iiicc^.

entitled to wind up business of the firm, 669

may sue on contracts witliout joining bankrupt, 289, 670

may sell partnership goods, 671

validity of acts of, not dependent on absence of notice of bankruptcy, 674
See JBankruptcy

SOME ON BEHALF
of themselves and others, 461. See Parties

SPECIAL AND GENERAL
partnerships, 49

SPECIALTY DEBTS,
whether created by covenant to be true and just, 418, 419

may be set off against simple contract debts, 658
not entitled to priority, 709

SPECIFIC PERFORMANCE OF AGREEMENTS, 475 et scq.
for partnerships, 475
for an account, 477
in partnership articles, &c., 478
to take share at valuation, 432, 479
not to carry on business, 478
as to granting an annuity, 479
not to divulge secret, 479
as to sale of share, 479
as to custody of partnership books, 479
as to collecting debts, 448, 479
to refer to arbitration, 451
for a lease after term has expired, 476
to share profits, 477
laches of plaintiff, a bar to, 467

SPIRITUAL PERSONS,
disabilities of, 71, note (e)

may be partners, 71

SPLITTING DEMAND
by creditor of bankrupt partners, 749, 750. See Proof of Debts

STAKEHOLDER,
illegality set up by, 106, 107

STAMP
on advertisements of dissolution, when necessary, 223
on assignment by out-going partner to continuing partner, 450
on assignment of good-will, 439, note (a)
on release, 450

STATED ACCOUNT. See Account Stated

STATEMENTS. See Representations
;
Misrepresentations ; Fraud

STATUTE OF FRAUDS,
effect of, on guarantee by one partner, 138

on contracts of partnership, 80

share in cost-book mining company not within, 348

STATUTES
limiting number of partners, 70, 101

regulating trades, 95, note (a;)

penal and prohibitory, 95

STATUTES OF LIMITATION. See Limitation, Statutes of
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STAYING PROCEEDINGS
at instance of one jiartner, 271

power of Court of, under Bankruptcy act, 709
See Injunction

STEALING,
indictment for, by surviving partners, 288, note {z)

property of firm by partner, 456, 457, note (a)

STIPULATIONS
as regards powers and conduct of partners, 418, 419
of partners with each other, effect of on third persons, 168 et seq., 176

against loss, in partnership agreements, 15
See Authority; Notice

STOCK
wrongly sold by one partner, liability of fii-ni for, 152, 153

STOCK-BROKERS. See Brokers
liability of firm of, for money misapplied by one partner, 153, 154

STOPPAGE IN TRANSITU,
right of, against trustee in bankruptcy, 652, note (o)

STORY,
his definition of partnership, 3

STYLE
of firm, 413. See Name

SUBMISSIONS TO ARBITRATION. See Arbitration

SUB-PARTNERS,
who are, 48

liability of, to creditors of principal firm, 48

right of, to account, 493
duration of partnership between, 122

parties to action by, 460, 461

SUB-PARTNERSHIPS, 48
duration of, 122

right to account in, 493

parties to actions relating to, 460, 461

bankruptcy proceedings, where major firm bankrupt, 637

SUBSCRIBERS
to inchoate companies not partners, 24

right of, to have back their money where company is illegal, 106
actions by, for the recovery of their subscriptions, 498, 499

SUBSCRIPTION,
recovery of. See Consideration ; Premium
where partnership illegal, 106

SUBSEQUENT PROFITS,
account of, when directed, 521, 614 ct seq.

right of trustee in bankruptcy to account of, 648

right of executors of deceased to share of, 592

SUBSTITUTION
of debtors, discharge of partner by, 239 et seq.

efi'ect of, in bankruptcy, 704, 705
can only be made with creditors' consent, 239, 705

SUCCESSION DUTY
on death of partner, 594
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SUCCESSOR
to business, 440 et seq.

appointment of, 434

SUICIDE,
attempted, no ground fox* dissolution, 581, note (d)

SUITS IN EQUITY. See Action

SUPERSEDING
adjudications of bankruptcy, 642, 643. See Bankruptcy

SURCHARGING
and falsifying accounts, 513. See Accounts

SURETIES,
partners not, of firm. 111

to or for firm, position of, on change in firm, 117 et seq., 287

to or for company, position of, on incorporation or amalgamation of com-

pany, 118

discharge of, by doctrine of appropiiation of payments, 230

by judgment against principal debtor", 255, 256

application of doctrines of set-off to, in cases of bankruptcy, 661

proof by, in case of bankruptcy, 719, 745, note (m), 752

provisions of Mercantile law amendment act, 119

right of, to contribution from co-sureties, 375, note (1)

SURGEONS,
partnership between, unqualified, 98

SURPLUS ASSETS,
action for share of, 569

distribution of, 402. See Assets
;
Bankruptcy

SURRENDER
of partner's share in property mortgaged held to include firm's share, 362,

note (o)

See Retirement

SURVIVING PARTNERS,
rights of, as against the executors of a deceased partner, 443, 444, 591

to partnership property, 341

to goodwill, &c., 443, 447
to get in debts, 341, 342, note (s), 591

to mortgage partnership property, 341

to sell, 341
as regards account, 613

liabilities of

to creditors of the firm, 341, 591, 595
where the creditors are proceeding against the estate of the

deceased, 288, 460, 598

to the executors of a deceased partner, 341, 592, 593
to the separate creditors, legatees, and next of kin of a deceased

partner, 612
when the assets of the deceased are not got in, 614 et seq.

when they are lent to the firm, 618

position of, when also executors, 528, 593
account of subsequent profits against, 528

right of retainer, 490

actions by and against, 288. See Actions
;
Parties

proper parties to actions, by joint creditors to administer the estate of

a deceased partner, 460, 598
not proper parties to actions by separate creditor against executors of

deceased partner for an account, 612

may be joined with executors of deceased partners as defendants, when,
603

cannot render the estate of their deceased co-partner liable for what
occurs after his death, 46, 605
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SURVIVING PARTNERS—co)i<wmc(?.

injunction against, 541, 542

to restrain use of old name, 605

rescission of contracts between, and executors of deceased partner, 487,

488, note (?i)

application of doctrines of reputed ownership to property in the possession

of, 687, 689

payment of debt to, discharges payer, 342, note (s)

agent of firm must account to, 288, note [y)

creditor looking for payment from, does not lose his right against estate

of deceased, 250

part payment of debt by, effect of as against estate of deceased partner,
263

right of to charge for expenses and services, 381, 382, note (y)

See Death ;
Deceased Partner

SURVIVORSHIP,
of the doctrine of, between partners, 340
how far doctrine applies, 842

not to societies not having gain for their object, 342

devolution of legal estate in land, 341

equitable estate, 341

choses in action, 341

ordinary chattels, 342

shares, 343

goodwill, 342, 443, 444

SUSPENSION
of bankrupt's certificate, 752, note (s)

of proceedings. See Staying Proceedings

TEMPER,
interference of the Court between partners on the ground of bad temper,

466, 550, 580

TENANT FOR LIFE,
of share in partnership, 620

losses, how shared, as between remainderman and, 621

TENANTS IN COMMON,
purchases by persons as, 51 et scq.

who are, and who are joint tenants, 51 note (/^)

trustee of bankrupt partner and solvent partners are, 648, 669

remedies between, 57 et seq.

action by one against the other for sale of common property, 568

are not partners, 51

may be partners in profits only, 331

of trade-mark, 62, note (cj)

See Co-Owners

TENDER
to one partner, 136

TERM,
partnerships for a, 121

TERMINATION OF LIABILITY, 210—263
as to future acts, 210

as to past acts, 223

by payment, 225

by release, 237

by substitution of debtors and securities, 239

by lapse of time, 257

by agreement, 239

by death, 211. See Death

by bankruptcy, 212. See Bankruptcy
See also Liability
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THEATRES,
illegal partnerships in, 101

not enforced, 102
lessee and manager of, sharing gi'oss receipts of, not partners, 18

THIBAUT,
his definition of partnership, 3

THIRD PARTIES,
partnership as to. See Holding Out ; Quasi Paktneeships

possession of, effect of, as regards doctrine of reputed ownership, 679

TIME,
lapse of, when an answer to an action, 466

when a bar to an action for account, 508

discharging partners from liability, 257 et seq.

right of partner to charge for, 380, 382, note [y)
See Laches

; Limitation, Statute of

TITLE,
recognition of, effect of, on defence of laches, 474
slander of, action for, 595, note (c)

TORTS
actions by partners for, 278

against partners for, 283
of agent, liability of principal for, 147
of partner, liability of firms for, 149 et seq.

of estate of deceased partner for, 595, and note (c)

of retired partner for, 47, 214

impose joint and several liabilities, 198
when provable in bankruptcy, 708, note (?/)

doctrine of holding out, not applicable to, 47
contribution in respect of, 377 et seq.

and breaches of contract, distinction between, 198, 199

TOWN CLERKS,
partnerships between, 100, note (t)

TRADE,
covenants in restraint of, 437, note (o)

direction by testator to carry on, effect of, 610
customs of, effect of, on doctrine of reputed ownership, 677, note (y)

on rights and liabilities of principal, 370, note (?),

372, note {t)

TRADERS,
distinction between, and non-traders, how far important, 624

reputed o^vne^ship clause applicable to, only, 625
as to executions against, if followed by bankruptcy, 674

TRADE MARK,
name of a firm, 114

may be assigned with goodwill, 114

registration of, 114
tenants in common of, 62, note (g)

part of goodwill, 447
action for slander of, title to, 595, note (c)

See Name

TRADE NAME. See Name

TRADE SECRETS,
agreements as to, 415

TRANSFER OF DEBT
from account of old firm to account of new firm, effect of, on creditor, 239

etseq., 241, 242, 250, 253
from one account to another, assent by one partner, 135
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TRANSFER OF INTEREST
a ground for dissolution, 583

See Transfer of Share

TRANSFER OF LIABILITY
by substituting debtors, 239. See Liability

TRANSFER OF SHARE
by co-owners, 52

by partners, 363, 583

necessity of consent of partners to, 363
to representatives of deceased partners, 363
effect of, 363

on continuity of firm, 365, 366
on liability, 240
as regards dissolution, 583

account, 364
where right to assign, 365

rights of transferee, 365
in mining partnerships, 55, 366

TREASURER
for time being, action by, 458

See Public Officer

TREATING CUSTOMERS,
allowance to jiartner for, 380, note {n)

TRESPASS
by one partner against another, 562

TROUBLE,
right of partners to compensation for, 380

executors and surviving partners, 592

TROVER
by assignees of bankrupt partner against purchaser from solvent partners,

671

by one partner against another, 662, 568

TRUE OWNER,
who is, within the meaning of the reputed ownership clause, 682

See Reputed Ownership

TRUSTEE
surviving partner, how far, 521 et seq., 528

sharing profits, liabilities of, 28, 523
when bankrupt, should prove against his own estate, 707
authorised to lend money to firm, 113
unauthorised lending by, liability for, 523 et seq.
of creditors' deeds how far partners, 21

right of, to indemnity, 373, 374
where two funds in the hands of the trustees, 373,

note (c)

application of doctrine of reputed ownership to, 683
liability of for profits made by trust fund, 523

payment of one of several, no discharge, 218, note (m)
See Profits, Account of ; Breach of Trust

TRUSTEE IN BANKRUPTCY.
1. Generally

choice of, 644

right of joint and separate creditors, 645
of joint estate is also trustee of separate estate, when, 637, 644
appointment of inspectors to protect creditors, 645

property vesting in, 646. See Bankriptct
may disclaim onerous property, 651
when not bound by the acts of the bankrupt, 659
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TRUSTEE IN 'BAT^K'R'UPTCY—continued.
relation back of title of

generally, 663 et seq.

as regards bond fide dealings without notice of act of bankruptcy, 664

what transactions excepted, 664, 665

consequences of, as regards

dealings with bankrupt partners, 666

dealings with solvent partners, 669
execution creditors, 667

set-off against, 660. See Set-off
lien of partners good against, 647

bound by agreement of partners as to their property, 335

and other like agreements, 485

rescission of agreements by, 486

has no right to property of which the bankrupt is trustee, 65-2

cannot sue for debts owing to the bankrupt as trustee, 652, 653

joinder of, when necessary, 289

injunction against, 542

receiver appointed against, or on a])plication of, 548

remuneration of, 694

costs and expenses of, 694

2. of a bankrupt partner
does not become a partner, 648, 649, 669

becomes tenant in common with solvent i^artner, 648, 669

takes his share only, 647

how far bound by agreement that share shall be taken at a valuation, 647

right of

to interfere with the solvent partners, 669

to the partnership books, 669

to bring actions in the names of the solvent partners, 670

to join solvent partners in suing, 289, 670

to wind up the affairs of the firm, 670
to an account, 493, 648

to institute a creditor's action against the executors of a deceased

partner, 648
to avoid fraudulent preference by the bankrupt, 269

to recover property sold by the solvent partners, 671

profits after bankruptcy, 648

f TRUSTEE OF DEED OF ARRANGEMENT,
I appointment of, 755

separate estates as well as joint vest in him, when, 755. See Aiikaxgement
relation back of title of, 755

TRUST PROPERTY
does not pass to trustee in bauki'U[itcy, 652, 683

not affected by doctrine of reputed ownership, 683

following, 162

liability of partners for, 160 et seq. See Breach of Teust

wrongful employment of by trustee, liability of for, 523 et seq.

TRUSTS
to pay debts, effect of, on Statute of limitations, 260

when an act of bankruptcy, 631

breach of, effect of Statute of limitations on, 260, 511

illegal, actions for execution of, 108

to carry on business, effect of as regards executors and trustees, 606

creditors, 606, 607

See Breach of Trust
;
Trustee

UNAUTHORISED ACTS,
adoption of, by firm, 388

indemnity in respect of, 371 et seq., 382

liability of firm for, 167 ct seq.

effect of notice of want of authority, 163

See Ratification
3 I
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UNCERTIFICATED BANKRUPT,
as to whether he cau be made bankrupt, 639

UNCONCLUDED AGREEMENT,
partnership not the result of, 19

UNDERWRITERS,
illegal partnerships between, 97, 98

UNDISCLOSED PRINCIPAL,
action by, 177

against, 275, note (.s)

UNINCORPORATED COMPANIES,
with transferable shares when illegal, 101

subject to Bankruptcy Act, 623, 633
effect of bankruptcy of one member of, 650

proof by against estate of shareholder, 739

UNIVERSAL PARTNERSHIP, 49

UNLIMITED LIABILITY,
common law doctrines as to, 200 ct seg. See Liability

; Limited Lia-
bility

UNQUALIFIED AND QUALIFIED PERSONS,
partnerships between. See Illegal PartjS'ERship

attoruies, 100

brokers, 97
medical practitioners, 98

UNREGISTERED PARTNERSHIPS,
number of persons who may be partners in, 70, 101

UNSALEABLE ASSETS,
valuation of, 558

USAGE,
of partners, importance of attending to, 408 et seq.

See Customs

USUAL COURSE OF BUSINESS,
limits partner's implied authority to act for &vm, 124 et seq.

USURY,
usurious loan held to constitute a partnership, 15, 16

VENDOR AND PURCHASER OF BUSINESS,
partners when, 28

VALUATION,
agreements to take share at a, 429

no sale where there is, 555
imless agreement cannot be carried out, 555

how far binding on trustee in bankruptcy, 647
when Court will enforce, 432

no right to have share of a deceased partner at, 592
action by one partner against another for amount of, 564
of unsaleable property, 558
of shares, 426

charges in respect of, 384
debts incapable of, in bankruptcy, 708, 751, note (m)

VARIANCE
between name of firm and name used on its behalf, consequence of, 185,

186
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VARYING,
articles of partnership, 409

VERDICTS
evidence of partnership, 90

VINNIUS,
his definition of partnership, 4

VOET,
his definition of partnership, 4

VOLUNTARY SETTLEMENTS,
avoidance of by trustee of bankrupt, 654

VOLUNTEERS,
commander of, liable for goods ordered by him for regiment, 50

VOTE,
share in partnership, when a qualification for parliamentary, 348

WAGES,
effect of paying, by a proportion of gross returns, 18

See Profits
;
Salary

WAIVER
of clauses in partnership articles, &c., 408 d scq.

of illegality, 104

of right to rescind for fraud, &c., 490

defence to an action for account, 516

WAR,
effects of, on the rights of partners, 72, 92

a cause of dissolution of partnership, 585

WARING, EX PARTE, 712^
application of rule in, 713

effect of rule in, 713
extent of application, 713

WARRANT OF ATTORNEY,
given by one partner, 272

WATSON,
his definition of partnership, 4

WHALING VOYAGES,
contracts between persons engaged in, 19, note (x)

WIDOWS,
agreements as to annuities to, 435

of deceased partner sharing profits, 36

WIFE. See Markied Woman ;
Husband

WILFUL DEFAULT
against executors of partners, 612

against partners, 518, note (u)

WILFUL TORTS,
liability of partners for, 149, 150

WILL,
partnerships at,

what are, 121

by continuance after expiration of articles, 413

actions for dissolution of, 586 et seq.

injunction in cases of, 540

right to determine at any time by notice, 571

directing assets to be employed in business, effect of, 606 el seq,

in the event of bankruptcy, 722

843
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WINDmCx UP. See Bk. IV. ; Dissolution

agency of j^artners continued for piiqioses of, 217—221
final settlement of accounts on, 402
where capital unequal and losses shared equally, 403

appointment of receivers in actions for, 546 et seq.
matters involved in, 589

right of, personal to solvent partners, 670

WITNESS,
proof of partnership by, 90

by solicitors of the partners, 84, note (r)

WORK AND LABOUR,
action by one partner against another for, 567

WRITS,
service of, 266, 272. See Service

WRITTEN CONTRACT. See Contract
when binding on partners not named in, 178
not necessary to form a partnership, 80
not necessary to convert joint property into separate, or vice versa, 324, 334

WRONG DOERS,
contribution amongst, 377

THE END.
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ADDENDA.

Page 2, line 6 from bottom after
' '

respect,
"
add, A summary of the changes made in

the English Law of Partnership, and of the doubtful points which have

been settled by the present Act will be found infra, pp. 115 and 116.

,, 23, IVcdern National Bank of the City of New York v. Perez Triana (C. A.,

W. N. 1890, 227). If a firm consists of one or more partners resident

abroad, a writ against the firm in the name of the firm should not be issued

without leave for service abroad. The action should be brought against

the partners, or partner, in England, in their, or his, own names, or

name, and be prosecuted accordingly. Pollexfen v. Sihson (1886), 16

Q. B. D. 792, and Shepherd v. Hirsch Pritchard d: Co. (1890), 45 Ch. D.

231, can no longer be relied upon.

„ 43, note (g). Before "p." add " Jb."

49, line 16. Dele "to," the first word in the line.
>>



SUPPLEMENT
TO THE

LAW OF PAKTNEESHIP.

INTRODUCTION.

In 1879, Sir Frederick Pollock drew a bill for the consolida- History of the

tion and amendment of the Law of Partnership. This bill

was brought into the House of Commons in 1880, and again

with modifications in 1882, 1883, 1884 and 1889. It was

ultimately in its amended form taken up by the Government,

and although in many respects altered, it was the foundation

of the act passed last session and now known as the Part-

nership act, 1890.

The Partnership act, 1890, is not a complete code of Act not a com-

Partnership law ; the mode of administering partnership assets

in the event of death or bankruptcy is not to be found in the

act, neither is there anything in the act relating to good-
will. The act itself provides, by § 46, that existing rules

of equity and of common law shall continue in force except
so far as they are inconsistent with the express provisions

of the act.

Opinions will naturally diifer as to the utility of statutes Codification by

which deal with important branches of law, but which do not

profess to deal with them exhaustively. No doubt an incom-

plete piece of work is unsatisfactory from whatever point of

view it is regarded ; but it does not follow that such a work is

not worth executing ;
if it is well done as far as it goes, it may

be a great boon
;
and the jiresent act, although imperfect, has

the merit of reducing a mass of law, hitherto undigested except

L.P.S. B
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b}^ l^rivate authors, into a series of propositions autlioritativel)'

expressed and as carefully considered as any act of Parliament

is likely to be.

The Parliament of this country is very ill adapted to the work

of codification. It is matter of amazement that Englishmen

should be content to have the laws by which they are governed

in such an inaccessible shape as they are
; but, no doubt, one

explanation of this state of things is the hopelessness of

passing through Parliament, without mutilation, any carefully

considered exposition of any great branch of law. Such an

exposition must introduce amendments
;

for anomalies and

irrational rules, though they may exist for centuries if only

occasionally brought to light by judicial decision, would in-

evitably disappear if any attemjit were made to formulate and

perpetuate them in a legislative enactment. Necessary amend-

ments, however, ought to be carefully considered by men who

understand the subjects to which they relate and ought to be

adopted by those who do not ; but amendments laid before

Parliament are very likely to be dealt with by incompetent

persons, if not b}' opposing political parties acting on political

party lines
;
and rather than run such a risk many earnest law

reformers prefer to leave things as they are, or at all events

not to bring forward measures calculated to arouse opposition.

Taken as a whole, the law of England, both civil and criminal,

is well adapted to the requirements of English people : but

it sadly wants methodising and authoritative revision ;
and

any such revision of any branch of it is a distinct gain.

From this point of view the act in question is decidedly useful,

although it is by no means a perfect measure, nor even so good

as Parliament might have made it.

Alterations in With one important exception the Partnership act, 1890,

introduces no gi-eat change in the law. It amends the law in

some small particulars, and it removes doubts on one or two

controverted points : but, speaking generally, the act makes

no important change in the law save in one respect.

Charging orders. The exception alluded to is the mode of making a partner's

share of the partnership assets available for the payment of

his separate judgment debts. For man}' years past the writer

of these observations has called attention to the unsatisfactory

state of the law on this subject and has suggested the im-
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provement which has at length heen adopted. AJi.fa. founded

on a judgment obtained against one partner only can no

longer be executed against the goods of the firm : but, follow-

ing the procedure available in the case of public companies,

the separate judgment creditor of a partner can obtain an

order charging his interest in the partnership assets with the

payment of the judgment debt; and this charge can be

enforced by a sale or the appointment of a receiver. The

other partners can pay off the judgment creditor and so

obtain the benefit of his charge, which in this case the judg-

ment debtor will be entitled to redeem ;
or if his interest is

ordered to be sold they can buy it, and so get rid both of the

judgment creditor and of the partner against whom the judg-

ment was obtained (see § 23).

This procedure moreover extends to cost-book companies

(§ 23, cl. 4), although in other respects the act does not

apply to them (§ 1, cl. 2c). It was necessary to refer

specially to these companies, because unregistered cost-book

mining companies were not within the provisions of the exist-

ing statutes relating to charging orders, and unless they had

been expressly provided for, the old cumbrous procedure would

still have been applicable to them, although abolished as to

all other companies and partnersliips.

The act is divided into 5 parts headed— Sub-division of

Nature of Partnership, §§ 1—4.

Relations of Partners to persons dealing with them,

§§ 5-18.

Relations of Partners to one another, §§ 19—31.

Dissolution of Partnership and its consequences,

§§ 32—44.

Supplemental, §§ 45—50.

The first four of these parts correspond with the four Part l, §§ 1—4.

books into which the author's work on the Law of Partner-

ship is subdivided. The division is one which naturally

suggests itself.

A definition of the term partnership is given in § 1. Carry- Definition.

ing on business with a view to profit is the key to the defi-

nition
; but as pointed out in § 2 profits may be shared by

persons who are not partners.

Bovill's act, although repealed by § 48, is in eftect re-enacted Bovill's act.

B 2
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by §§ 2 and 3
;
but it would have been better to have omitted

it and to have expressed more emphatically the principle laid

down by the House of Lords, in Cox v. Hickman, and to have

left that principle to be practically worked out by the Courts.

A loan on the terms that the lender is to share the profits of

the borrower does not constitute a partnership if the agree-

ment between the borrower and lender is in writing and signed

by them (§ 2, cl. 3, d) ;
but what if there is no writing ? Is the

lender a partner with the borrower ? and if not, can the lender

compete with the borrower's other creditors in the event of his

bankruptcy ? (see § 3). Cox v. Hickman leaves the first of

these questions to be determined by the real intention of the

parties; and good sense will probably lead the Courts to construe

§ 3 so as to avoid the absurdity of putting a lender of money

without, in a better position than one with, a written agree-

ment for a share of profits.

A firm. Partners are for the purposes of the act called collectively a

firm (§ 4), but the firm is not a corporate body in England.

In Scotland a firm is a legal person distinct from the

partners of whom it is composed ; but each partner can be

compelled to pay the debts of the firm (§ 4, cl. 2). The term

Jirm as defined in § 4 does not apparently include a person

liable to the debts of a firm by holding himself out as a

partner in it. Nor does the act contain any provisions relating

to legal proceedings by and against a firm for its debts and

liabilities. These are governed in England by the rules of

the Supremo Court, as to which see
"
Partnership," pp. 264

ct seq.

Part II. The second i)art headed Eolations of partners to persons
§§ 5—18.

dealing with them, §§ 5—18, contains nothing new. Partner-

ship debts continue to be joint, and not both joint and several

as in Scotland (§ 9) ;
but the estate of a deceased partner can

be reached by a creditor of the firm as heretofore.

The law as to the liability of a firm for money misapplied by

one of its members is compendiously stated in §§11 and 13.

The doctrine of liability by holding out is formulated by § 14,

and it is expressly declared that liability may attach although

the defendant may not have known that the plaintiff was trust-

incf him. But the continued use of a deceased partner's name

does not impose liability on his estate.
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The liabilities of incoming and outgoing partners are tersely-

expressed in § 17, and the possible discharge of a retired

partner by agreement to be inferred from a course of dealing is

prominently alluded to. The act has not altered the law

relating to the discharge of one partner by obtaining judgment

against another. See **

Partnership," p. 254 et seq.

The third part, treating of the relations of partners to one Part III.

another whilst tlie firm is a going concern, extends from § 19

to § 31. The cardinal principle here is that the rights of

partners intei' se depend on the agreement into which they

may choose to enter, and that such agreement may be inferred

from their conduct. This principle is clearly recognised in

§19.

Partnership property and the interest of each partner there- Partnership

in, are dealt with in §§ 20—22 and 24 (1) ;
and the obligation of

every partner to account for i^rofits made by himself is expressed

in § 29 and § 30. The legislature has adopted the established

rules of equity as to these matters.

The act removes some doubts on minor points. Tn the

absence of special agreement, a right is given to interest on

advances though not on capital (§ 24 (3) and (4) ) ;
and a majority

can bind a minority as to ordinary matters connected with the

partnership business (§ 24 (8) ). But as before the act so now,

a majority cannot change the nature of the business of the

finn (§ 24 (8) ), nor expel a partner {§ 25) unless expressly-

authorised so to do.

The rights of assignees and mortgagees of shares are dealt Assignments
" " o o

^j^^ mortgages,
with in § 81, and care has been taken to prevent such persons

from interfering with the transaction of the business of the

firm, and at the same time to secure to them payment of all

money to which the assignor would have been entitled if he

had not parted with or charged his interest.

The alteration in the law already noticed (p. 2), substituting Charging orders

a charging order for a Ji. fa. on a separate judgment against

a partner, is efiected by § 23 ;
and if a partner's share is

charged under this section his co-partners are entitled to

have the partnership dissolved (§ 33 (2) ).

Part IV. treats of dissolution and its consequences, §§32
J'g^ll;^

—44.

The causes of dissolution by a partner, as distinguished
Causes of

'' ' ^
dissolution.
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Advertisement.

Premium.

Continued u?e

of capital.

from the Court, are enumerated in §§ 32— 34. Apart from

agreement, there seems to be no right to retire except by

dissolving the firm, although retirement in some other way
is apparently pointed to or implied : see the marginal heading

of § 26, and § 37. This last section may however apply to

retirement by agreement.

The power of the Court to decree a dissolution is more

extensive than before ;
for in addition to the old-established

grounds for dissolution, enumerated in § 35 (a) to (e), the Act

confers upon the Court the power to dissolve whenever cir-

cumstances have arisen which in the opinion of the Court

render it just and equitable that the partnership be dissolved

(§ 35 (/) ). These words are very wide, and it is to be hoped

that the discretion confeiTed by them will not be restricted,

little by little, by judicial decision. Each case ought to be

considered on its own merits
;
and all the circumstances of

each case ought to be weighed.

The right to advertise a dissolution is recognised in § 37,

and the effect of not notifying it is stated in § 36.

The continuance of the powers of partners for the purpose

of winding-up the affairs of their dissolved firm is recognised

in § 38 ;
and the right of each partner to have its assets

realised, its debts and liabilities discharged, the accounts of its

members adjusted, and its surplus assets divided, is expressed

in § 39.

The difficult subject of the apportionment of premiums is

dealt with in § 40. No right to any return of premium is

given ;
but in certain specified cases the Court is empowered

to order a return of part or even of the whole.

A person induced to become a partner by fraud or misrepre-

sentation, and who rescinds the partnership contract on that

ground, is entitled to indemnity, the nature of which is defined

with care in § 41.

The act preserves the old equitable doctrine entitling a

retired partner, or the representatives of a deceased or bank-

rupt partner, whose capital is not paid out, to interest at 5 per

cent., or, if he or they prefer it, to such a share of profits as

can be attributed to the use of his capital, § 42. The difficulty,

however, of ascertaining such share is shown by experience to

be very great ; and it would have been well if the Court had
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been empowered to give a higher rate of interest than 5 per

cent, instead of a share of profits.

The mode in which the assets are to be applied and the

accounts of the partners adjusted is stated in § 44, and is in

accordance with the existing law.

One matter of great practical importance and of some Goodwill,

difficulty is unfortunately not dealt with, i.e. the goodwill of

a dissolved firm and the extent to which, and the persons by

whom, the use of its name may be continued. Sir F. Pollock's

bill dealt with these points ;
as did also the bill which passed

the House of Commons in 1889 and the bill which was brought

into the House of Lords in 1890. But owing, it is believed, to

differences of opinion, and to the difficulty of arriving at a

conclusion which would be acceptable to both Houses of Par-

liament, the clauses relating to these subjects were struck out.

The law upon them must therefore be extracted from judicial

decisions (see § 46), and the doubts and difficulties which beset

questions arising on these subjects must remain for future

judicial or legislative solution.

Bankruptcy dissolves the firm as before (§ 33 (1) ). The Bankruptcy.

Bankruptcy act, 1883, and the Bankruptcy rules of 1886

apply both to joint adjudications against firms and to separate

adjudications against their individual members.

Scotland.

The distinctive feature of the law of partnership in Scotland

is the separate persona of the firm. It is deemed to be a

separate person in law, capable of entering into obhgations and

contracts, of holding personal property, and of carrying on

legal proceedings by its distinctive name or firm as its

individual appellation. By the law of England and Ireland

a private partnership of two or more persons is not recognised

separately from the co-partners of whom it is composed.

This characteristic of Scottish partnerships is preserved by the

fourth section of the statute, which declares that *'in Scotland

a firm is a legal person, distinct from the partners of whom

it is composed." The Mercantile Law Amendment Com-

mission in 1855, after full enquiry, expressed the ophiion
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that this principle
"

is a very convenient and useful one,"

and recommended its introduction into the law of England
and Ireland (b), a suggestion which has not yet received

effect.

The doctrine as recognised in Scotland is not a mere legal

fiction, but is productive of man}' important practical results,

the leading differences between the English and Scotch law of

partnership being directly traceable to it. It may therefore

be useful here to note the leading consequences of the

doctrine.

1. The funds of the partnership belong not to the partners

as joint owners, but to the firm itself as sole owner.

2. The firm itself is the proper or primary debtor in debts

owing by the partnership, and the debt must, in the first

place, be constituted against the firm. On the failure of

the firm to pay according to its obligation, the partners

individually are liable singuli in solidum for the debts as

obligations of a third party. The estate of a partner can,

in bankruptcy, be charged only with the balance not met by

firm's estate.

3. In legal i)roceedings' by or against the partnership, if

the name of the firm comprises the name of persons only,

{e.g., A. & B. or A. B. & Co.), the firm itself may sue

or be sued by that name, and no partners need be named

or served : but if the name be a descriptive one {e.g.,

Clyde Shipping Co.), the names of three partners (if there

be so many) must be used along with the descriptive

name.

4. The firm may stand in the relation of debtor or credi-

tor to any of its partners, and can sue or be sued by any of

them.

5. Two firms having one or more members in common may

sue each other.

6. A firm may be sequestrated without the individual

partners being sequestrated.

7. Creditors of a partner may attach his share or interest in

the partnership by arrestment in the hands of the firm, as

(6) Mercantile Law Amendment Commission, 2nd Eeport (1855), p. 18.
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a separate person ;
and it may be assigned, and the right

completed by intimation to the firm.

The second of these points is touched by the ninth section

of this statute, which reaffirms the joint and several liability

of partners of a Scotch concern for the firm's obligations,

without, however, referring to the necessity of first constituting

the debt against the firm
; but, for the reasons stated in the

notes on that section, it is thought no change is thereby made

on the existing law.

The seventh of these consequences is left in the very

unsatisfactory position which it at present holds. The interest

of a partner in a partnership concern is a, jus crediti, a personal

or moveable right, in the hands of a third party, the firm.

Like any other right or moveable so situated it is attachable

by arrestment, to be made effectual by an action of furth-

coming ;
and similarly it is assignable by the partner, and the

right is completed by intimation of the assignation to the

debtor, the firm. This confers, however, no right on the

ai'resting creditor or assignee to become a partner ;
nor to

dissolve the partnership if, under the contract, there be still a

term to run. Further action cannot be taken till dissolution

of the firm, when in a winding-up the creditor or assignee

would realise his debtor's share or interest in the concern.

What may be done in the case of a partnership at will is not

clear. The thirty-third section of the act gives a remedy in

the corresponding case of a charging order in England, by

conferring on the other partners an option of dissolving the

partnership. The remedy, it is to be observed, is given in the

interest or for the benefit, not of the partner wdio is indebted,

or of his creditors, but of the other partners of the concern.

It is to be regretted that some similar power has not been

given in Scotland.

Little has been done to assimilate the laws of England and

Scotland, even in points where the way was j)aved by the

report of the Mercantile Law Amendment Commission. The

effect of the thirtj'-sixth section, however, though not happily

expressed, appears to be to remove a difference between these

laws on a comparatively minor point, viz., the notice required

to be given by a dormant partner on his retirement. In
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Scotland there was no difference, in this respect, between an

ostensible and a dormant partner. In England, however, the

dormant jiartner only required to give special notice of his

retirement to those persons at the time having relations with

the partnership 7c]to were aivare of the dormant iiartner's con-

vection irith it, and to no others either speciall}' or by adver-

tisement. The terms of this section are commented on in the

notes.

But the important subject of set-off between the firm's and

partners' debts, upon Avhich the Commission made several

recommendations, is not touched by the act. This point is

referred to under the ninth section, which deals with the joint

and several liability of partners according to the law of Scot-

land.

The forty-sixth section has the effect of preserving the

existing state of the law wherever not expressly altered.

The question will accordingly arise whether the marriage

of a female partner (which is not mentioned in the Act)

shall continue, as hitherto, to operate i2)so facto a dissolution,

or whether the Married Women's Property (Scotland) act,

1881, has any effect in modifj'ing the common law. This

point is further referred to in the notes.

The law on the subject of the bankruptcy of a firm and

individual partners, including the question of ranking of debts

arising thereon, is excluded by the forty-seventh section of the

act, and left to stand upon the statutes and decisions in the

law of bankruptcy.

The annotations on the statute, so far as affecting the law of

Scotland, are intended to illustrate the present state of that

law, and to point out an}^ alterations introduced by the act.

Reference is accordingly made to the institutional writers, and

notably to Mr. George Joseph Bell, Professor of Scots Law in

the University of Edinburgh (from 1822 to 1843) whose Com-

mentaries have placed the profession and his country under

lasting obligations. The leading decisions of the Court of

Session and on appeal therefrom of the House of Lords are

also cited. The subjects and sources of many of the notes are

familiar and accessible enough to most Scottish lawyers ; but it

is hoped that in this form they will, with the parallel notes and
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references to English authorities, prove useful to readers and

practitioners both in England and Scotland.

The most recent (the seventh), edition of Professor Bell's

Commentaries on the Law of Scotland, edited by Lord McLaren,

when at the bar, and published in 1870, has been used. It

contains the text as left by the author, w4th valuable annota-

tions by the editor, and a reference to authorities of later date ;

and is now the edition most generally in use.
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PARTNERSHIP ACT, 1890.

53 & 54 Vict., Chapter 39.

An Act to declare and amend the Law of Partnership.

[Uth Auguat, 1890.]

Be it enacted by the Queen's most Excellent Majesty, by

and with the advice and consent of the Lords Spiritual and

Temporal, and Commons, in this present Parliament assembled,

and by the authorit}' of the same, as follo\ys :

Nature of Partnership.

1.—(1.) Partnership is the relation which subsists between Definition of

, . . .,, .
j, partnership.

persons carrying on a business in common with a view ot

profit.

(2.) But the relation between members of any company or

association which is—
[a.) Registered as a company under the Companies Act, 2f. k 26 Vict.

1862, or any other Act of Parliament for the time

being in force and relating to the registration of joint

stock companies ;
or

"(ft.) Formed or incorporated by or in pursuance of any
other Act of Parliament or letters patent, or Iloyal

Charter; or

(c.) A company engaged in working mines within and sub-

ject to the jurisdiction of the Stannaries :

is not a partnership within the meaning of this Act.

For previous attempts at defining partnership, see "
Partnership," pp.

2—4.

Sub-section 1.

When the present Act was introduced into the House of Lords § 1 (1) Sub-section (1).

stood as follows :
—

*'

Partnership is the relation which subsists between persons who have

agreed to carry on a business in common with a view of profit."

This definition was inaccurate, for, as pointed out by Parke, J., in

Dickmion v. Valpy (1829) (a), persons who have entered into an agree-

(a) 10 B. & C. pp. 141—2.
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Section 1. ment that they will at some future time carry on business as partners, can

not be considered as partners imtil the arrival of that time. The definition

in its present form avoids this inaccuracy, but it may be a question whether

it does not go too far in the opposite direction by making the actual carry-

ing on business a test of partnership. The cases on this subject will be

found in "
Partnership," pp. 20 et seq.

It will be observed also that the definition in its original form stated

that the partnership relation rested upon agreement. The present defi-

nition does not state this, but it is conceived that the relation can

only result from an agreement. Betbre therefore the relation can result,

all the elements of a legal contract between the persons carrying on a

business in common with a view of profit must be present, and therefore

in every case in which the existence of a partnership is in question, the

following points will require attention :
—

(1.) The consideration necessary to support the contract ;
as to which

see "
Partnership," p. 63.

(2.) The capacity of the persons in question to enter into a contract of

partnership ;
see ib. pp. 71 et seq.

(3.) The evidence by which such a contract may be proved ;
see ib. pp.

83 et seq. {b).

(4.) The legality of the contract
;
see ib. pp. 91 et seq.

" Business."—See § 45, infra.

" With a view of profit."
—These words will distinguish partnerships from

other kindred associations, such as clubs, which do not exist with a view of

profit (see
"
Partnership," p. 50). Hitherto it has been considered essential

for a partnership to have for its object not only the acquisition, but also

the division, in some way or another, of profit (c), and consequently mutual

insurance societies haye not hitherto been treated as partnerships {d).

Such societies are, however, associations "which have for their object

gain" within the meaning of § 4 of the Companies Act, 1862(e). It may

therefore be that societies of this nature, which, by reason of the numbot

of the persons carrying on the business (/) or otherwise, do not require to

be registered under the Companies Act, 1862, will be held to be partner-

ships under this Act,

Scotch Latv.

0, J.
r . ikh-. Erskine's definition is,—Society or co-partnery is a consensual contract

Definitions.
"
^Y which the several partners agree concerning the communication of loss

(6) In addition to the cases there (d)
"
Partnership," p. 51, and

cited as to the application of § 4 of cases there cited,

the Statute of Frauds to contracts (e) See Ex parte Hargrove (1875),

of partnership, see Gray v. Smith 10 Ch. 542, and other cases collected

(1889), 43 Ch. Div. 208. in "
Lindley on the Law of Com^

(c) Pooley v. Driver (1876), 5 Ch. panies," pp. 114—15.

D. p. 472 ; Mollu-o, March tt Co. v. (/) As in Smith v. Anderson

Court of Wards (1872), L. R. 4 P. C. (1880), 15 Ch. Div. 247.

p. 436.
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or gain arising from the subject of the contract "
{g). Professor George Section 1.

Joseph Bell's definition is,
—"a mutual contract and voluntary association

of two or more persons for the acquisition of gain or profit with a contri-

bution for that end of stipulated shares of goods, money, skill, and

industry ;
the stock of the society being held 'pro indiviso in trust for the

creditors
"

(h).

Professor Bell observes that definitions of partnership are to be received

with peculiar caution if borrowed from the Civilians " who neglect almost

entirely the implied power and unlimited mandate of the partners to bind

the rest" (*}.

Sub-section 2.

Section 4 of the Companies Act, 1862, prohibits the formation of any Sub-section (2).

company, association, or partnership consisting of more than ten persons

for the purpose of carrying on the business of banking, or consisting of

more than twenty persons for the purpose of carrying on any other busi-

ness, that has for its object the acquisition of gain by the company,

association or partnership, or by the individual members thereof, imless

it is registered under that A.ct, or is formed in pursuance of some other

Act of Parliament, or of letters patent, or is a company engaged in working

mines within and subject to the jurisdiction of the Stannaries.

For cases which have been decided under this section, see "
Lindley on

the Law of Companies," pp. 114^115.

By a comparison of this section of the Companies Act with the present

Act it will be observed—
(1.) That " business " in this Act may, by reason of the interpretation

of that word given in § 45, have a more extensive application than
" business" in § 4 of the Companies Act.

(2.) That the present Act speaks of "
profit," and the Companies Act of

"
gain

"
(A).

(3.) That the Companies Act does not expressly exclude from its opera-

tion companies formed under royal charter. The Crown at common law

possesses the right of incorporating by charter any number of persons who

assent to be incorporated, and as the Crown is not bound by the Companies

act, 1862 {I), it is conceived that that Act cannot render the registration of

corporations formed by royal charter, however numerous the members of

such corporations may be, compulsory.

As to what companies or associations may be registered under the Com-

panies Act, 1862, see "
Lindley on the Law of Companies," pp. Ill et seq.

Though companies engaged in working mines within and subject to the Cost-book

ji;risdiction of the Stannaries are not partnerships within the meaning of companies.

{g) III. 3, 18. 10 Ch. 542.

(h) Principles, § 351, (l) See Oriental Bank Oorporation

(i) 2 Bell's Com. 499. (1884), 28 Ch. D. 643 ;
Ee Henley

(k) See the remarks of Jessel, ct- Co. (1878), 9 Ch. Div. 469.

M.E., in Ex parte Hargrove (1875),
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Section 2. tliis Act, section 23, whicli regulates the procedure against partnership pro-
~

perty for a partner's separate juilgment debt, applies to cost-book companies.

(See infra, § 23 (4).)

Unregistered The companies referred to in Part VIII. of the Companies Act, 1862

coaipanies. ^^^ I99—204), viz., those consisting of more than seven members and

unregistered, -will fall under this Act while the company is a going concern;

but the provisions of the Companies Acts, with the exceptions and additions

enacted in these sections, will apply to the winding up thereof. One of

these exceptions excludes winding up voluntarily or under supervision of

the Court.

Rules for deter- 2. In determining whether a partnership does or does not

of partnership, exist, regard shall he had to the following rules :

(1.) Joint tenanc}', tenancy in common, joint property,

common property, or part ownership does not of itself create a

partnership as to anything so held or owned, whether the

tenants or owners do or do not share any profits made hy the

use thereof,

(2.) The sharing of gross returns does not of itself create a

partnership, whether the persons sharing such returns have or

have not a joint or common right or interest in any property

from which or from the use of which the returns are derived.

(3.) The receipt by a person of a share of the profits of a

business is prima facie evidence that he is a partner in the

business, but the receipt of such a share, or of a payment

contingent on or varying with the profits of a business, does

not of itself make him a partner in the business ; and in

particular
—

(a.) The receipt by a person of a debt or other liquidated

amount by instalments or otherwise out of the

accruing profits of a business does not of itself make

him a partner in the business or liable as such
;

(h.) A contract for the remuneration of a servant or agent

of a person engaged in a business by a share of the

profits of the business does not of itself make the

servant or agent a partner in the business or liable

as such :

(c.) A person being the widow or child of a deceased partner,

and receiving by way of annuity a portion of the

profits made in the business in which tlie deceased

person was a partner, is not by reason only of such

receipt a partner in the business or liable as such :
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(d.) The advance of money by wa}'^ of loan to a person Section 2.

engaged or about to engage in any business on a con-

tract with that person that the lender shall receive

a rate of interest varying with the profits, or shall

receive a share of the profits arising from carrying on

the business, does not of itself make the lender a

partner Avith the person or persons carrying on the

business or liable as such. Provided that the contract

is in writing, and signed b}^ or on behalf of all

the parties thereto :

(e.) A person receiving b}' way of annuity or otherwise a

portion of the profits of a business in consideration

of the sale by him of the goodwill of the business is

not by reason only of such receipt a partner in the

business or liable as such.

"
Partnership," pp. 10 et seq.

The rules contained in this section only state the weight which is to be

attached to the facts mentioned, when such facts stand alone. These facts,

when taken in connection with the other facts of the case, may be of the

greatest importance, but when there are other facts to be considered this

section will be found to be of very little assistance. The main rule to be

observed in determining the existence of a partnership, a rule which has

been recognised ever since the case of Cox v. Hickman (1860) (m), and was

expressly stated in the present Act when it was first introduced into the

House of Lords, is that regard must be paid to the true contract and inten-

tion of the parties as appearing from the whole facts of the case. Although
this principle is no longer expressed it is still law (see § 46).

If the real effect of the agreement is to create the partnership relation, Atlam r. New-

the parties cannot escape from the conseqnences of being partners. This is "^"Soi"?-

clearly stated by Lord Halsbury in the following passage from his judg-

ment in the case oi Adam v. Newhigging (1888) (?().
" If a partnership in

fact exists, a community of interest in the adventure being carried on in

fact, no concealment of name, no verbal equivalent for the ordinary

phrases of profit and loss, no indirect expedient for enforcing control over

the adventure will prevent the substance and reality of the transaction

being adjudged to be a partnership ;
and I think I should add, as applicable

to this case, that the separation of different stipulations of one arrangement
into different deeds will not alter the real arrangement, whatever in fact

that arrangement is proved to be. And no '

phrasing of it
'

by dexterous

(to) 8 H. L. C. 268. See Badeley 10 et seq.

v; Consolidated Bank (1888), 38 Ch. (n) 13 App. Ca. p. 315.

Div. at p. 258, "Partnership," pp.

L.P.S. C
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Section 2. draftsmen, to quote one of the letters, will avail to avert the legal conse-

quences of the contract." Nevertheless a clause negativing partnership

may throw light on other clauses in the agreement, and rebut inferences

which might be drawn from them alone. (See
"
Partnership^" p. 11.)

Sub- SECTION 1.

Sub-section (1). This sub-section has not introduced any alteration in the existing law.

For cases illustrating the position of co-owners, see "
Partnership," pp. 51

et seq. See also infra, § 20 (3).

Scotch Lav:.

Scotch Law. This is the existing law (o). In Parnell v. Walter (1889) (o), after hearing

evidence, including that of English counsel. Lord Kinnear held that the

proprietors of The Times newspaper formed a partnership, and were not

merely co-OAvners. See as to co-lessees, McVean v. McVean (1864) {f),

and Moore v. Dempster (1879) (q).

Sub-section 2.

Sub-section (2). This sub-section appears only to summarise the law which may be deduced

from the cases collected or referred to in "
Partnership," pp. 17 and 18.

Persons who share gross returns necessarily share profits, if there are

any, but they do so only incidentally, because such profits are included in

what is divided. (See
"
Partnership," pp. 8 and 9.)

Scotch Late.

Scotch Lxw. This has also been stated as the law of Scotland
(?•).

Shand in Eaglesham v. Grant (1875) (.s).

See also per Lord

Sub-section (3).

Sub-section 3.

The first clause of this sub-section is not well expressed, and indeed

appears to contain a contradiction in terras, for if the receipt of a share of

the profits of a business is jjrtHw? /«cie evidence of partnership, it necessarily

follows that the receipt of such a share, if that is the only fact in the case,

must of itself be sutticient to establish a partnership. The effect of the

receipt of a share of profits in determining the existence or non-existence

of a partnership was very carefully considered by the Court of Appeal in the

recent case of Badeley v. Consolidated Bank (1888) {t), and it is conceived that

(o) Stair I. 16, 1
; Erskine III. 3,

18; 2 Bell's Com. 544; Bell's

Pr. § 351
; Neilson v. McDougal

(IG82), M. 14,551 ; Aitchison v.

Aitchison (1877), 4 R. 899
; Parnell

V. JFalter (1889), 16 R. 917.

53.

(p) 2 Mc. 1150.

(q) 6 R. 930.

(r) Clark on Partnership, 47 and

3.

(«) 2 R. 964.

(t) 38 Ch. Div. 238.
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this sub-section does not alter the law stated in that case. The meaning of Section 2.

the rule that the sharing of profits is irrima facie evidence of partnership is

explained in the following passages from the judgments in that case.

"
It is said that there are dicia of various judges in varioixs cases that the Badeley v.

participation in the profits may decide the question, or that it is immd facie
Consolidated

evidence of partnership. Undoubtedlj', if one found that two persons were

participating in the profits made by a business, and knew nothing more,

one would say, How is this ? If they participate in the profits as being

jointly entitled to the profits, that unless explained would lead to the con-

clusion that the business is the joint business of the two, and this would be

partnership. But then when the participation in profits arises from a clause

in an agreement entered into between the parties, it is wrong to say that

this is privid facie evidence of a partnership, because you must look not

only to that stipulation, but to all the other stipulations in the contract,

and determine whether on the stipulations of the contract, taken as a whole,

you can come to the conclusion that there is a partnership
—that there is a

joint business carried on on behalf of the two—or whether the transaction

is one of loan between debtor and creditor, a loan secured by giving a

certain interest in the profits
"
{u).

"
I take it, it is quite plain now, ever since Cox v. Hickman (cc), that what

we have to get at is the real agreement between the parties. It is no longer

right to infer either partnership or agency from the mere fact that one person

shares the profits of another. It may be, and probably it is true, that if

all tliat is known is that one person carries on, a business and shares the

profits of that business with another, lyrima facie those two are partners,

or 'prima facie the person carrying on the business is carrying it on as the

agent of the person with whom he shares his profits. That may be true,

and I think is true even now
;
but when you have a great deal more to

consider, it appears to me to be a fallacy to say that you are to proceed upon
the idea that sharing profits primd facie creates a partnership or an agency,

and that prima facie presumption has to be rebutted by something
else "(2/).

For other cases illustrating the first clause of this sub-section, see

"Partnership," pp. 12 ct seq.

Scotch Law.

Prior to Cox v. Hickman (1860), the Law of Scotland on this point Scotch Law.

was summarised by Professor Bell thus :
—" If by such evidence "

{i.e., parole Cox r. Hick-

or written)
"
either a direct connection as partners shall be established, or

™^°'

participation of profit, it will be sufficient to raise the responsibility as a

partner
"

(2).

(u) Per Cotton, LJ., 38 Ch. Div. Co. v. Court of Wards (1872), 4 P. C.

at p. 250. 433.

{x) 8 H. L. C. 268. {z) 2 Bell's Com. 511
;
Bell's Pr.

{y) Per Lindley, L.J., 38 Ch. Div. § 363. See also McKinlay v. Gillon

at p. 258. See also Bowen, L.J., (1830), 9 S. 90
;

aflcl. H. L. 5 W- <t

P- 262, ib
; and Mollwo, March tt- S. 468.

c 2



20

Section 2.

PARTNERSHIP ACT, 1890.

Commenting on the cases of Cox v. Hickman (1860), Bv.llen v. Sharps (1865),

and Molhi-o, March d; Co. (1872), Lord Sliand, in 1875, states his concurrence

" in the view expressed by Mr. Lindley, that the judgments in those two

cases merely carried out to their legitimate results the principles which

were announced, and which received effect in the decision of Cox v.

Hickman ; and I think they bear out the statement made by Mr. Lindley

.... that they
' establish the doctrine that no person who does not hold

liimself out as a jiartner is liable to third persons for the acts of persons

whose profits he shares, unless he and they are reallj'' partners inter se.'

.... Where, however, the question is whether a person who receives

with others a share of the profits of a business, of which they are un-

questionably j)artners, is also a partner, I think it is the result
.
of the

decisions above referred to that (in the absence of acts showing that with

his knowledge or authority he was held out as a partner), the receipt of

profits will not infer responsibility as a partner, unless the parties, having

regard to the subsistence of their arrangements, are really partners inter se ;

and referring in particular to the opinion of Baron Bramwell, in the case of

Bullenv. Sharpe, and to the judgment in the case of Molhvo, March <fe Co.,

I think there is no more reason for inferring agency, with resulting

liability for the debts of the business, from an agreement to share profits,

than for inferring partnership as between the parties receiving profits.''"

Eacjlesham v. Grant (1875) (a).

Sub-section 3. («).

Sub-section (3)
Sub-section (3) (rt) substantially expresses the decision in Cox v. Hickman

('*)• (1860) (6) ;
for olservations on that case and other cases following it,

see "
Partnership," pp. 30 et seq.

Scotch Law.

Scotch Law. This sub-section is illustrated in Eaglesham v. Grcmt (supra), and Stott

v. Ftnder and Cromhie (1878) (c).

Sue-section 3 (5), [c), [d), and
(e).

Sub-section (3)
Sub- sections (3) (/>), (c), (</),

and {e) are re-enactments, with some slight

ib), (0, {d\ and
modifications, of §§ 2, 3, 1, and 4 of Bovill's Act (28 & 29 Vict. c. 86), which

is repealed by tl:e present act(fZ).

There was a doubt whether § 2 of Bovill's Act (e) did not deprive a ser-

vant remunerated by a share of the profits of the right to an account to

which he would otherwise have been entitled (/). This doubt has been

(o) 2 R. 964—5. .

{h) 8 H. L. C. 268.

(t) 5 R. 1104.

(d) See for decisions upon this

Act, "Partnership," pp. 36 et seq.

(e) See the Act printed in Partner-

ship, p. 35, and note (s).

(/) Harrington v. Churchward, 6

i
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removed by the omission in sub-section (3) {h) of the words " nor give Section 2.

him the rights of a partner," which occurred in Bovill's Act, and ^T ~- TZT'

occasioned the doubt. (6).

Section 3 of Bovill's Act, for wliich sub-section (3) (c) of this Act is Sub-section (3)

substituted, applied only to the widow or child of the deceased pai-tner of ('')•

a trader, while the present section applies to the widow or child of a

partner generally. Similar modifications have been made in the other

sub-sections.

Section 1 of Bovill's Act, for which sub-section (3) (il) of this Act is Sub section (3)

substituted, required the contract to be in writing, but did not expressly ('^)-

require that it should be signed. In Pooley v. Driver (1876) {g), Jessel, M.K.,

decided that an unsigned contract was not within the first section of Bovill's

act, but was nevertheless admissible as evidence to show the terms on which

the advance was made, and he relied upon these terms as evidence of the

partnership, which in that case he held to exist. If it is law that a contract

not within this sub-section is admissible as evidence to show the terms on

which a loan is made, and there appears to be nothing in this act tu

exclude such evidence, it is difficult to see the utility of the proviso to tlie

present sub-section. Whether a contract is or is not within the sub-section,

when its terms are once proved its real effect must be considered, and if on

the construction of the contract the relation between the parties is that of

debtor and creditor, there is nothing in this act or the general law to

change this relation into the dift'erent relation of partners. If this be so, the

only advantage of a signed contract appears to be that such a contract is

more easily proved than a verbal or unsigned agreement. No doubt the

Court would very closely examine any alleged advance by way of loan to

a person engaged in business upon the terms that the lender should receive

a share of profits arising from the business, unless the agreement was in

writing and signed by the parties. On the other hand, if the lender is able

to overcome this difficulty, as, for instance, by producing a memorandum of

all the terms of the agreement signed by all parties except himself, it may
be that he will be in a better position than if the contract had been duly

signed, for it appears doubtful whether § 3 of this Act would apply to the

case of a loan upon a conti-act not signed by all the parties thereto (see

that section and notes thereto). If § 3 does not apply, there is no rule

of law that would prevent the lender from proving his loan and

receiving payment thereof in competition with the other creditors of the

borrower.

Scotch Lau\

Even prior to Bovill's Act the law was stated by Professor Bell thus:— Scotch Law.

"Such responsibility," {i.e., as a partner)
"
however, is not incurred by

receiving a mere payment, allowance, or wages proportioned to the profits.

So wages may be paid to clerks, commission to a broker, or hire U> a

Jur. N. S. 576 ; Rishton v. Grissell (1864), 4 De G. J. & Sm. 332.

(1868), 5 Eq. 326
; Tiirney v. Bailey (y) 5 Ch. D. at pp. 468—469.
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Sections 3—4. lighterman for working a lighter, proportionally to the gains to be made,

without involving the responsibility of a partner
"

(/)).

Postponement
of rights of

person lending
or selling in

consideration

of sbare of

profits in case

of insolvency.

Meaning of

firm.

3. In the event of any person to whom money has been ad-

vanced by way of loan upon such a contract as is mentioned in

the last foregoing section, or of any buyer of a goodwill in

consideration of a share of the profits of the business, being

adjudged a bankrupt, entering into an arrangement to pay his

creditors less than twenty shillings in the pound, or dying in

insolvent circumstances, the lender of the loan shall not be

entitled to recover anything in respect of his loan, and the

seller of the goodwill shall not be entitled to recover anything

in respect of the share of profits contracted for, until the

claims of the other creditors of the borrower or buyer for

valuable consideration in money or money's worth have beeji

satisfied.

"
Partnership," pp. 36 et scq.

This section is substantially a re-enactment of § 5 of Bovill's Act, which

was probably the only section of that act that introduced a change into the

existing law (see Sir Frederick Pollock's "
Digest of the Law of Partner-

ship," 4th edit. p. 12}.

"Upon such a contract as is mentioned in the last foregowig section.''''—These

words refer to § 2 (3) (rf), and introduce some difficulty ; they may
I'efer to the substance of the contract or to the substance and form of the

contract. If they refer to the sulistance only, the proviso to that sub-

section appears to be without meaning ;
if they refer to the substance and

the form, the position of a person who lends money to another engaged in

business on the terms that the lender shall receive a rate of interest varying

with the profits or shall receive a share of the profits, will, as pointed ovu

in the notes to that sub-section, depend upon whether the contract upon

whicli the loan so made is or is not in writing and signed by all the parties

thereto. Of the two constructions the former appears to be the less objec-

tionable.

It has been decided that § 5 of Bovill's Act did not deprive the lender of

his right to retain any security he might take for his money {i), and the

same construction would doubtless be put upon the present section.

4.— (1.) Persons who have entered into partnership with one

another are for the purposes of this Act called collectively a

firm, and the name under which their business is carried on

is called the firm-name.

(/t) Ball's Principles, § 364.

{i) Ex iMrte Sheil (1877), 4 Ch.

Div. 789.
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(2.) In Scotland a fii-m is a legal person distinct from the Section \.

partners of whom it is composed, but an individual partner

may be charged on a decree or diligence directed against the

firm, and on payment of the debts is entitled to relief pro rata

from the firm and its other members.

SUB-SECTIOX 1.

"
Partnership," pp. 110 et seq.

This sub-section introduces no change in the existing law. Sub-section (] ;.

Speaking generally, the English law does not recognise a firm a-s distinct

from the members composing it, and in this respect the legal differs from

the mercantile notion of a firm (see "Partnership," pp. 110 et seq.).

The English law does, however, recognise the firm so far as to allow

actions and proceedings to be brought by or against the partners in the

firm-name
;
see

Eules of Supreme Court, Order xvi. r. 4.

Bankruptcy act, 1883, § 115.

Bankruptcy rules, 1S86, r. 259.

"
Partnership," pp. 115, 264 et seq., and 456 et seq.

In addition to the cases cited in "
Partnership," see

Rvssell V. Cambeforf (1889) (k), which decides that a writ cannot be served Russell c

under Order ix. r. 6, upon the manager at the principal place of business

within the jurisdiction of a firm, the members of which are foreigners

resident out of the jurisdiction. And compare Shepherd v. Hirsch, Pritchard

•L- Co. (1890) (?), which decides that such service is good if one of the

partners is a British suliject resident in England.

Davies cfc Co. v. Andre d: Co. (1890) (»i), decides that a person served with Davies & Co. r.

a vrrit issued against the firm in the firm-name can not ent^r a conditional

appearance, under protest ;
his proper coui-se under such circumstances is

to appear, if he is a partner, or not to appear, if he is not a partner.

The firm-name in point of law is a conventional name applicable only to

the persons who on each particular occasion when the name is used are

members of the firm (see
"
Partnership,' pp. 112 d seq ).

Slb-sectiox 2.

ScotfJi. Laic.

This has always l>een a distinctive feature of the Scotch law of jjartner- Sjotch Law.

ship. Professor Bell states it thus :
—" The company forms a separate person,

Sub-section (2).

competent to maintain its relations with third parties by its separate name F"'™ ^ separate

or firm, independently of the partners ; capable also of holding a lease, but

not of holding feudally as a vassal
"
(n). The leading consaquences of this

principle are enumerated in the Introduction supra, p. 8.

(A) 23 Q. B. Div. 526. v. Beckley ct Co. (1890), 25 Q. B. D. 543.

(0 45 Ch. D. 231. (^0 Pr. § 357. See also 2 Bell's

(m) 24Q.B.Div.598. Seealso^W<r/t Com. 507.

persona.
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Section 4 (2). Professor Bell also points out that tliougli one person cannot form a firm

or partnershi]), the same persons may form several distinct firms provided

there be a real and perceptible distinction of trade and establishment

between them (o).

Action or diligence by or against a firm having a personal name

(such as A. & B, or A. B. & Co., or the like), may be taken in that name,

without joining the name of any individual jiartner, Forsyth v. Hare <fc Co.

(1834) (/)). When, on the other hand, the firm's name is descriptive (such

as the Clyde Sliipping Co.), the recognised mode is to join with the firm the

names of tliree partners, if there be so many : London, d-c, Shipping Co. v.

McCorlde (1841) {q). Action or diligence by or against the officials of such

a firm on its behalf, even with the addition of the descriptive name, is

incompetent : McMillan v. McGulloch (1842) (?•).
Each partner has, in

virtue of his legal prepositura or mandate in the firm's affairs, a riglit

to sue debtors of the firm in the firm's name, and if necessary to

use the names of other partners, Antermony Co. v. Wingate (1866) (.s) ;

and that notwithstanding disclaimer by another partner, Kinnes v. Adam

(1882) (t) ;
but not in matters beyond the scope of the firm's business,

Tasker v. Shaws Water Co. (1866) («).

EnforceaMe Moreover, decree or judgment (including a registered bond or bill)

against part- against a partnershi]) in its firm-name is, in leral sifrnification, a decree

against every individual who is de facto a partner ;
and all competent

diligence, both on the dependence of the action and in execution of tlie

decree, is enforceable against each partner. Further, without any judicial

procedure to establish the fact, it lies with the messenger-at-arms to dis-

cover who the individuals comprising the firm are : Eyeing v. McClelland

(I860) (.7:).
If their character as partners be denied, they will be entitled

to suspension of the diligence, with or without caution (security), and

may also be entitled to damages {y). The Law Amendment Commissionei-s

in 1855 expressed the opinion that in this respect the law of Scotland was

unjust, and might lead to great ojDi^ression, and recommended that separate

judicial procedure should be required where the names of partners are not

included in the action or judgment. This sub-section has not given effect

to that recommendation, but leaves the common law as it was (-;).

It is incompetent to sue individual partners of a subsisting firm

without calling the firm and constituting the debt against it : Muir v.

Collett (1862) (a). But if the firm be a foreign one, whose domicile

does not recognise the separate persona of a firm, it is enough to call

all the partners who are within the jurisdiction of the Scotch Court ;

(o) 2 Bell's Com. 515.

ip) 33 S. 50, affd. H. L. 3 Baton,

428.

(q) 3 D. 1045.

(r) 4 D. 492.

(s) 4 Mc. 1017.

(0 9 R. 698.

(») 5 Mc. 256. See Mackay's

Court of Session Practice, I. 328.

(x) 22 T>. 1347, and prior cases.

(y) Bell's Pr. § 371.

(z) Second Report, p. 18. See § 46,

infra.

(a) 24 D. 1119. See § 9, infra.
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otherwise the debt must first be constituted against the firm, Muir, Section 4 (2).

supra; but see contra in England, Bullock v. Caird (1875) (6), where

action in England was sustained against a partner of a Scotch firm without

judgment being first obtained against the firm. In Paton v. Neill, Edgar

d: Co. (1873) (c), after jurisdiction had been founded in Scotland by arrest-

ment, action was sustained there against an English firm in its firm-name,

without calling individual partners.

After a firm is dissolved it is not necessary to call the firm, but only After dissohi-

every individual partner within the jurisdiction, Mxiir, supra ; McNaughl

V. Milligan (1885) (d), unless the remaining partner has taken over the firm

debts, in Avhich case it is enough to call him : Price v. Wise (1862) (e). As

the firm, however, still subsists for winding up, the debts due to it may,

as formerly, be sued for in the firm's name, without the name of the

partners ;
and an action at the instance of a sole surviving partner has

been sustained as in substance at the firm's instance : Nicoll v. Eeid

(1877) (/).

A firm can neither prosecute nor be prosecuted socio nomine in a Criminal or

criminal or penal action. The proceedings must be by or against the P®"^ actions,

individual partners (g).

The extent to which a partner paying a firm debt will be entitled Extent of relief,

to relief from the firm and the other partners will depend on their con-

tract, and the state of accounts between them.

{b) L. R. 10 Q. B. 27G. (g) Macdonald's Criminal Law, p.

(c) 10 S. L. R. 461. 275. Miles (1830), 9 S. 18. But

(f/) 13 R. 366. see as to bodies corporate, Interpre-

(e) 24 D. 491. tation Act, 1889, § 2.

(/) 5 R. 137.
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Belations of Partners to jyersons dealing ivith them.

Tower of part- 6. Every partner is an agent of the firm and his other

firm. partners for the purpose of the business of the partnership ;

and the acts of every partner who does any act for carrying on

in the usual way business of the kind carried on by the firm of

which he is a member bind the firm and his partners, unless

the partner so acting has in fact no authorit}" to act for the firm

in the particular matter, and the person with whom he is deal-

ing either knows that he has no authorit}^ or does not know or

believe him to be a partner.

"
Partnership," pp. 124 et seq.

This section is in accordance with the existing law. In any case in

which the implied authority of one partner to bind the firm is in question,

the nature of the business of the firm and tlie practice of those who carry

on similar businesses must be ascertained, and if it is usual amongst such

persons for one partner to do the act in question, the firm will be bound
;
if

it is not usual, the firm will not be bound, however urgent the circum-

stances under which the partner acted may have been (d). Hence it is

obvious that a decision that a particular act, when done by a partner in a

firm of bankers, binds the firm, can afford no answer to the question

whether a firm of merchants would be bound l>y a similar act if done by a

member of such a firm (e).

For particular instances of the power of one partner to bind his firm,

see
"
Partnership," pp. 128 et seq. In addition to the cases there cited, see

Simpson's Claim. Simpson's Claim (1887) (/), where it was held that a manager abroad of

a company carrying on the business of importers and d.^ealers in tinned

provisions has no implied authority to bind the company by a promissory

note given to indemnify a person who had guaranteed the fulfilment of a

contract -entered into by the manager for securing a supply of meat to the

company, although the person wdth whom the contract was made required

such a guaranty, and was almost the only person in the place with whom

the contract could have been made.

Singleton v. Slwjleton v. Knight (1888) (g), in which it was lield by the Privy Council

that a partner has no implied authority to enter into partnership with other

(d) Hawtayne v. Bourne (1841), iVipmann (1889), 43 Ch. Div. 198, on

7 M. & W. 595
; Simpson's Claim Weikersheim's case (1873), 8 Ch. 831.

(1887), 36 Ch. D. 532 ;
and see Ex (/) 36 Ch. D. 532.

parte Chippendale {18b-3), 4 De Q.M. (g) 13 App. Ca. 788. See also

& G. 19
; compare Montaignac v. British Nation. Life Assurance Asso-

Shitta (1890), 15 App. Ca. 357, ciation (1878), 8 Ch. Div. p. 704.

(c) See remarks in Niemann- v.

Knight.
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persons in another business so as to make his partners partners in such Section 5.

other business.

Niemann v. Niemann (1889) (/i), where the Court of Appeal held that a Niemann v.

partner in a firm of merchants has no implied authority to accept on lemann.

behalf of his firm fully paid-up shares in a company, in satisfaction of a

debt due to the firm.

The implied agency of a partner to act on behalf of his co-partners

commences with the commencement of the partnership (see §§ 1 and 17 (1),

and "
Partnership," pp. 201 et seq.), and, subject to §§ 36 and 38, terminates

with its termination.
"
Eitlier knows that he has no authority."

—See infra, § 8.

•' Or does not knotv or believe him to be a partner^
—These words adopt the

view of the law expressed by Cockburn, C.J., in Nicholson v. Ricketts

(1860) (i), and l)y Cleasby, B., in Holme v. Hammond (1872) (k).

It is not necessary for the person with whom the partner is dealing to

know who the co-partners of such partner are, it is sufficient if he knows or

believes him to be a partner with some other person or persons. These

words do not, therefore, relieve a dormant partner from any liability to

which he may be subject under the earlier part of this section, but prevent

the co-partners of a dormant partner from being bound by his acts if,

without authority, he deals with a person who does not know or believe

liim to be in partnersliip with anyone.

It is conceived that the Factors' Act, 1889, neither extends nor abridges Factors' Act.

the power of a partner to sell or pledge the goods of a firm (/).

The ecjuitable doctrine under which, where money, borrowed by one

partner in the name of the firm but without the authority of his co-

partners, has been applied in paying off debts of the firm or for any other

legitimate purpose of the firm, the lender is entitled to repayment by the

firm of the amount which he can show to have been so applied {m), is iiot

affected by this Act. See § 46.

Scotch Laiv.

This is in accordance with existing law (h). Tlie implied mandate covers Scotch Law.

power to sue debtors in the firm's name : Antermony Co. (1866) (o), and Implied mau-

that notwithstanding disclaimer by another partner : Kinnes v. Adam

(1882) (p). In Smith v. North British By. Co. (1850) (?), an action based

on the averment that the partner's want of authority was known to the

person dealt with, was sustained as relevant. But the implied mandate

does not extend to extraordinary acts out of tlie usual course of business,

C.I/., entering into an arbitration : Lumsden v. Gordon (1728) (r), nor to

{h) 43 Ch. Div. 198. et seq., and "The Law of Companies,"

{i) 2 E. & E. 524. pp. 235 et seq. and cases there cited.

{k) L. E. 7 Ex. 233. (n) 2 Bell's Com. 533—507.

(1) 52 & 53 Vict. c. 45, and for (o) 4 Mc. 1017.

Scotland, 53 & 54 Vict. c. 40. And (p) 9 R. 698.

see "
Partnership," j). 140. (q) 12 D. 795.

(«() See "
Partnership," pp. 189 (/•) M. 14, 567.
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Section 6.

Partners bound

]iy acts on

buhalf of firm.

what is prohibited by statute, as granting orders to workmen upon a

store-keeper in contravention of the Truck Act : Finlayson v. Braidbar Co.

(1864) (.S-).

6. An act or instrument relating to the business of the firm

and done or executed in the firm-name, or in any other manner

showing an intention to bind the firm, by any person thereto

authorised, whether a partner or not, is binding on the firm

and all the partners.

Provided that this section shall not affect any general rule of

law relating to the execution of deeds or negotiable instruments.

"
Partnership," pp. 176 et seq.

This section deals with the liability of a firm for acts done on its behalf

by persons who have authority to do the acts, and who do the acts with the

intention of binding the firm, and is a statement of a general rule of the

law of principal and agent.
" In any other manner showing an intention to hind the firm."

—For cases

illustrating these words see "
Partnership," pp. 176 et seq.

"By aiiy person."—V&rson, by § 19 of the Interpretation Act, 1889 (52

& 53 Vict. c. 63), includes any body of persons corporate or unincorporate.
" Thereto authorised."—The authority may be express or implied, and

may be conferred upon the agent previously to his acting or subsequently

by ratification, if such ratification does not prejudice third parties (t).
For

an extreme instance of the aiDplication of the maxim Omnis ratihabitio

retrotrahitur et mandato priori aequiparatur, see Bolton Partners v. Lamhcr'

(1889) («), and Portugnese Consolidated Copper Mines, Ld., Ex parte Badman

(1890) (,x).

" General rule of law relating to the execution of deeds."—By the general

rule of English law if a deed is executed by an agent in his own name,

he and he only can sue or be sued thereon, although the deed may disclose

the fact that he is acting for another (;/).

" Or negotiable instruments."—As to bills of exchange and promissory

notes, see Bills of Exchange Act, 1882, §§ 23 and 89, and "Partnership,"

pp. 180 et seq. By reason of § 23 of the Bills of Exchange Act, 1882, it

would seem that a firm would not now be liable on a bill drawn on the

firm and accepted by one partner in his own name, unless his name was the

name of the firm, and the cases of Alason v. Ramsey (1808) (-) and Jenkins

(s) 2 Mc. 1297.

(t) See per Fry, L.J., in London

and Blackwall Railway Company v.

Cross (1886), 31 Ch. Div. at p. 364.

(u) 41 Ch. Div. 295.

(,<•)
45 Ch. Div. 16.

East, 148
;

Hancock v. Hodgson

(1827), 4 Bing. 269 ;
Hall v. Bain-

bridge (1840), 1 Man. & Gr. 42, and

Pickerings case (1871), 6 Ch. 525.

See also
'•'

Partnership," pp. 137,

177.

(y) Applcton v. Links (1804), 5 (..)
1 Camp. 384.
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V. Morns (1847) (a) cited iii
"
Partnership," p. 186, note (.c),

cannot be Section 7.

relied upon.

Scotch Law.

This is the existing law. See Blair Iron Co. v. Allison (1855) (6), where Scotch Law.

a promissory note was signed by one of the five partners of a trading firm Instruments,

using the firm-name and adding his own. This was held sufficient
;
and it

was stated by Lord Cranworth that "
any form of signature whereby he

indicated that he signed as tlie acting partner of tlie firm was sufficient to

bind them." A letter written and signed by one of the partners of a firm

in the firm-name is holograph of the firm and privileged as such :

Nishet V. Neil (1869) (c). In general, a partner may bind his co-partners

in any form in which he can bind himself in transactions in the ordinary

course of business.

7. Where one partner pledges the credit of the firm for a Partner using

, J. credit of firm

purpose apparently not connected with the hrm s orctniary for private

course of business, the firm is not bound, unless he is in fact pun»ses.

specially authorised by the other partners ;
but this section

does not affect any personal liability incurred by an individual

partner.

"
Partnership," pp. 172 et seq.

This section applies whether the partner who jiledges the credit of the

firm has or has not authority to pledge the credit of the firm for partner-

ship purposes. The law is stated in Smith's Mercantile Law (</) as follows :

" The imexplained fact that a partnership security has been received from

one of the parties in discharge of a separate claim against himself, is a

badge of fraud, or of such palpable negligence as amounts to fraud, which

it is incumbent on the party who so took the security to remove, by

shewing either that the partner from Avhom he received it acted under the

authority of the rest, or at least that he himself had reason to believe so."

This statement was adopted by the Court of Common Pleas in Leverson v.

Lane (1862) (e).
But Cockburn, C.J., in Kendal v. JVood (1871) (/), though

otherwise adopting it, expressed a strong opinion that a reasonable cause to

believe in the existence of the authority was not sufficient to enable a party

who so took the security to hold the firm liable, and this opinion has been

adopted by the present section.

Nevertheless, if any other partner has so conducted himself as to give

the person taking sucli a security reasonable ground for believing that the

partner giving the security had authority, such other partner may be liable

(a) 16 M. & W. 879. (d) 10th ed. p. 41.

(6) 1 Paterson's Scotch Appeals, (e) 13 C. B. (N. S.) 278.

609. (/) L. E. 6 Ex. p. 248.

(c) 7 Mc. 1097.
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on the principle of estoppel {g), and this liability is preserved by the con-

cluding:; woixls of the section.

For other cases illustrating this rule, see "Partnership," pp. 171 et
seq.

It is conceived that this section does not alter the law as to boyid Jide

holders of negotiable instruments for value without notice (h).

Scotch Law,

Firm's creilit

pledged for

private debts.

Scotch Law.

This is the existing law (i). When the transaction, by its circumstance.*,

or in its own nature, is such as to carry evidence of the misapplication of

the firm-name to what is an individual concern only, the firm is not

lialde
;
imiess there be previous consent or subsecjuent approval. This is

illustrated by cases where a firm's bill is taken in jjayment of a partners

private debt. In Miller v. Douglas (1811) (A:), an acceptance of a firm was

given in security of a private debt of a partner, with which the firm had

no concern, as the pursuer who took the acceptance must necessarily have

known, and no communication was made to the firm or its co-partners.

The firm was accordingly held not liable. See also decisions noted

below (l), none of which were cases with bond fide holders of negotiable

instruments.

Effect of notice

tliat firm will

not be bound

by acts of

partner.

8. If it has been agreed between the partners that any
restriction shall be placed on the power of any one or more of

them to bind the firm, no act done in contravention of the

agreement is binding on the firm with respect to persons having
notice of the agreement.

"Partnership," pp. 174 et seq.

This section adopts the dicta of Lord Ellenborough in Galway v. Maiheic

(1808) {m) and Alderson v. Po2)e (1809) (n), and is probably an extension of

the law. As pointed out in "Partnership" (pp. 174— 176), notice of an

agreement lietween the members of a firm tliat one of them shall not do

certain things is by no means necessarily equivalent to notice that the firm

Avill not be liable for them if he does
;
and from the analogy of such cases

as Brown v. Leonard (1820) (o), and of the undoubted proposition that if

partners agree not to be liable beyond a certain amount, and a stranger has

notice of that agreement, the notice avails nothing against him (p), it

(g) See per Blackburn, Montague 758
; Johnston v. Phillips (1822), 1

Smith, and Lush, JJ., in Kendal v.

Wood (1871), L. R. 6 Ex. pp. 251,

253, 254.

{h) See Bills of Exchange Act,

1882.

{i) 2 Bell's Com. 504.

(k) 22 Jan. 1811, F. C.

{I) Matheson v. Fraser (1820), H.

Sh. App. 244
; Blair v. Bnjson

(1834), 13 S. 901.

(to) 10 East, 264.

(n) 1 Camp. 404.

(o) 2 Chitty, 120.

(p) Greenwood's case (1854), 3 De

G. M. & G. p. 459.
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would appear niore consonant witli general principles for a firm to be Sections 8—9.

bound by the acts of a partner exceeding a restricted authority, unless the

person with whom he dealt bad notice that the firm would not be liable

for such acts.

It may be a question whether this section will prevent an indorsee of a

bill of exchange accepted in the partnership name by a partner who by

agreement between the members of the firm has no authority to accept bills

on behalf of the firm availing himself of the ignorance of his indorser if

he himself has notice of the agreement (5).

Notice.—Generally as to wbat will amount to notice, see
" Watson's Com-

pendium of Equity
"
(ed. 2), Vol. II., pp. 1149 et seq., and the casas there

collected.

Scotch Law.

This is tlie existing law (r). Scotch Law.

9. Every partner in a firm is liable jointly with the other Liability of

partners, and in Scotland severally also, for all debts and ^^^^ ^^'^'

obligations of the firm incurred while he is a partner ;
and

after his death his estate is also severally liable in a due course

of administration for such debts and obligations, so far as they

remain unsatisfied, but subject in England or Ireland to the

prior payment of his separate debts.

"
Partnership,'' pp. 192 et seq.

The first part of this section, so far as it deals with England and Ireland,

states the law in accordance w^ith the decision of Kendall v. Hamilton

(1879) (s).

In the event of the death of a partner, a creditor of the firm has con-

Ij
current remedies against the surviving partners and the estate of the

deceased partner, and it is immaterial which remedy he pursues first, but

it is necessary that the surviving partners should be present at the taking

'! of the accounts of the deceased partner {t).

" Dehts and obligations of the firm."
—The obligations here mentioned are

obligations of a contractual nature, the liability for obligations arising ex

delicto is joint and several (see the next three sections). For the difficulty

of distinguishing in all cases between these two classes of obligations. See

"
Partnership," pp. 198 and 199.

Although the liability for the debts of a firm is as mentioned in this

section, the partners may by special contract with a creditor incur joint

{q) Booth V. Quin (1819), 7 Price collected in "
Partnership," pp. 192

193. Bills of Exchange act, 1882, et seq.

§ 29 (3). (<) Re Hodgson, Beckett v. Rams-

(r) 2 Bell's Com. 504. dale (1885), 31 Ch. Div. 177, and see

(s) 4 App. Ca. 504, and see cases
"
Partnership," pp. 597 et seq.
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Section 9. and several, or merely joint liaLility, and in the latter case the estate

of a deceased partner will not be liable (for instances, see "
Partnership,"

pp. 196 et seq.).

Subject in Encjland and Ireland to the prior payment of his separate debts.—
This is in accordance with the existing law. See "

Partnership," pp. 598

et seq. ; Seton, p. 1210
;
re Hodgson (1885) (m) ;

and re Barnard (1886) (x).

Scotch Law.

Liability of

partners.

Whether debt

must be first

constituted

against firm.

Deceased part-
ner's estate.

Scotch Laiv.

The present law is thus stated by Professor Bell :
—" To third parties each

partner is responsible for the whole debts of the concern. In legal language

they are liable singiili in solidmn, and more as guarantors than as principals.

They are not entitled ... to the benefit of discussion. The non-payment on

the part of the company at once raises their responsibility. Like other

mercantile guarantors, they are conditional debtors if the debt is not paid

at the day
"

(y).
"

It is a consequence of this separate existence of the

company as a person that an action cannot directly and in the first instance

be maintained against a partner for the debt of the company. The demand

must be made first against the company, or the company must have failed

to pay, or have dishonoured their bill, before the partner can be called

on "
(s).

The question occurs whether by force of this section the joint and several

liability of partners in Scottish partnerships will now arise immediately, so

that an action may be maintained directly and in the first instance against

a partner for a firm debt, without, as at present, requiring it to be

constituted against the firm i In favour of an affirmative answer are the

scope of this act, which is imperial, and designed to declare and amend the

law applicable to the three kingdoms ;
the precise terms of the section

;
and

the fact that, though Scotland is mentioned in it, no qualification of the

liability in this particular is introduced, and none exists in England. On

the other hand the Scots law doctrine of the legal persona of a firm is re-

cognised and continued in this act, § 4 (2), and the present common law

rule is, as Professor Bell points out, a consequence of it. Further, by § 46

of this act, the rules of the common law are continued in force,
"
except so

far as tliey are inconsistent with the express provisions of this act." On

the whole, the latter view appears to be the better opinion. The liability

affirmed in the section is not denied by the common law rule referred to ;

but a qualification merely is appended, which is based on a principle

elsewhere sanctioned by the Act.

The estate of a deceased partner is similarly liable, in a due course of

administration, for obligations incurred prior to death (a), even though

assets and liabilities were transferred and retirement published : Milliken

V. Love (1803) {b) ; Camphell v. McLintock (1803) (c). A partnei-'s separate

(«) 31 Ch. Div. 177.

(x) 32. Ch. Div. 447.

((/) 2 Bell's Com. 507.

{z) 2 Bell's Com. 508.

(a) 2 Bell's Com. 528 ; Cheap v.

Aiton (1772), 2 Baton's App. 283.

(b) H. 754.

(c) H. 755.
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creditors have no priority on his estate over the firm creditors. But Sections 9—10.

the firm creditors have a preference on the firm'."? estate, and rank on

the estates of the individual partners only for what is not paid by the

firm's estate (d).

As a natural consequence of the doctrine of the separate persona of the Compensation

firm, compensation or set-off takes place, as in the case of individuals,

between debts due to and by firms, or to and by an individual and a

firm
;
and also between debts due to a firm by one of its partners, and by

the firm to that partner.

Further, as a consequence of that doctrine, and of the principle of joint

and several liability of partners for the debts of the firm, compensation

or set-oft" holds in Scotland, though not in England, in the following cases :

(1.) A partner when sued for a firm debt, as he is liable for it in

solidum, may set off against the claim a debt owing to him by the pursuer :

Bogle v. Ballantyne (1793) (e).

(2.) A firm, when sued for a firm debt, may, with the concurrence of a

partner who has a counterclaim against the pursuer, set-off that counter-

claim against the debt sued for : Thomson v. Stevenson (1855) (/).

(3.) A partner when sued for a private debt may, with the concurrence

of the other partners, set-off against that debt a counterclaim of the

firm against the pursuer {g).

The Law Amendment Commissioners recommended the assimilation of

English to Scotch law in the first and second cases ; and of Scotch to

English law in the third case (A), but the recommendations have not been

carried out. See further on this subject the authorities cited below (i).

10. Where, by any wrongful act or omission of any partner Liability of

acting in the ordinary course of the business of the firm, or
^o^^g™

with the authority of his co-partners, loss or injury is caused

to any person not being a partner in the firm, or any penalty

is incurred, the firm is liable therefor to the same extent as

the partner so acting or omitting to act.

"Partnership," pp. 147 et seq. and 162 et seq.

This section states the application to partners of a general rule of the

law of principal and agent, and probably introduces no change in the exist-

ing law, though it removes the doubt {k) as to whether a firm is or is not

(d) 2 Bell's Com. 501, 549
;
Bell's Mitchell v. Ganal Go. (1869), 7 Mc.

Prin. § 371. 480.

(e) M. 2, 581. (k) See "
Partnership," p. 163,

(/) 17 D. 739. and in addition to the cases there

(f/) Mercantile Law Am. Com. cited, Derry v. Peek (1889), 14 App.
2nd Report, pp. 19 and 142. Ca. 337, reversing 37 Ch. Div. 541

;

[h) 2nd Report, p. 19. Glasier v. Bolls (1889), 42 Ch. Div.

(i) 2 Bell's Com. 553 et seq. ; Clark 436.

on Partnership, pp. 416 et seq. ;

L.p.s. »
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Section 10. liable in an action of damages for the fraud of one of its members, if com-

mitted by liim in the ordinary course of the business of the firm, by

making the firm liable in every case in which the partner himself is

liable. A difficult question of liability in an action for damages may
still arise if one partner in the ordinary course of the business of the

firm makes a statement, which he bo7id fide believes to be true, but

which his co-partners know to be false (see Pollock on Torts, 1st ed.,

p. 256).

The section only deals with the liability of a firm for the wrongful acts

or omissions of a partner and leaves its liability for the VTongful acts or

omissions of any other agent to be determined by the general law. It
is,

however, the better opinion that a firm is liable in an action of damages

for the fraud of any agent, whether a partner or not, acting within the

limits of his authority.

In spite of the general words used in tliis section (?), it is conceived that

a firm will not be liable for a false and fraudulent representation concern-

ing the character, credit or solvency of any person unless the representation

is in writing signed by all the partners (m).

The liability of partners under this section is joint and several. See

§12.

As to representations made by any partner being evidence against the

firm, see § 15.

Scotch Law.

Scotch Law,

Firm liable

for wrongs.

This is the existing law. " The company is liable even for tlie fraudulent

acts of a partner acting in the line of the partnership
"
(»). The principle

is that a master is liable for every such wrong of his servant or agent (a

partner being the agen^; of the firm) as is committed in the course of the

service or agency, and for the master's or principal's benefit though no

express command or privity be proved ;
and there is no distinction between

fraud and any other wrong : 3Iackay v. Commercial Bank of New Brunswick

(1874) (o). In Scottish Pacific, &c., Co. v. Falkner, Bell d- Co. (1888) (p),

a partner having, with the knowledge of his firm, occupied a fiduciary

position towards a public company in its piarchase of a mine, his firm was

bound to repay a commission got in the purchase. A firm may also be sued

for damages for slander and wrongous use of diligence : Gordon v. British

and Foreign Metaline Co. (1886) (g); TFrifjht v. Outram & Co. (1890) (r) ;

and prior cases.

{T) Maxwell on Interpretation of

Statutes, ed. 2, pp. 186 et seq. ; Garnett

V. Bradley (1878), 3 App. Ca. 944
;

Hem-kins v. Gathercole (1855), 6 De

G. M. & G. 1.

(m) 9 Geo. IV. c. 14, § 6
; Swift

V. Jewshmj (1874), L. II. 9 Q. E.

301 ; TFilliams v. Mason, 28 L. T.

(N. S.) p. 232.

(n) 2 Bell's Com. 50G.

(o) L. K. 5 P. C. 394.

(p) 15 R. 290.

(ry) 14 R. 75.

(/) 17 R. 596.
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11. In the following cases ; namely:— Section il.

(a.) Where one partner acting within the scope of his ap- Misapplication,,•. •
J.^ i J- of money or

parent authority receives the money or property oi a
property re-

third person and misapplies it : and ceived for or
^ a. i. '

jjj custody or

{h.) AVhere a firm in the course of its business receives t^e firm.

money or propert}' of a third person, and the money
or property so received is misapplied by one or more

of the partners while it is in the custod}-- of the firm
;

the firm is liable to make good the loss.

"
Partnership," pp. 151 et seq.

The liability of the partners under this section is joint and several, see § 1 2.

Sub-section (a) is in accordance with the law laid do^\^l in JJ^iUett v. Sub-section (a),

Chambers (1778) (s) and Brijdges v. Branfill (1841) (t) and the other cases

collected in "
Partnership," pp. 151 et seq.

"His apparent authoi-ity,'" i.e. his authority as evidenced by the business

of the firm. Money received for the firm by a partner within the scope of

his apparent authority is received by the firm (see § 5 and "
Partnership,"

.p. 150).

For instances in which a firm has been held liable, see "Partnership,"

pp. 151 et seq.

For instances in which a firm has been held not liable on the ground
that the partner who received the money was not acting within his appa-

rent authority, see "
Partnership," pp. 155 et seq.

Sub-section (6) is in accordance with the law laid down in Claytoii's Case Sub-section (b).

(1816) (n), Baring's Case (1816) (x), Blair v. Bromley (1847) [y\ and other

cases collected in "
Partnershij)," pp. 152 et seq.

The fact that particular members of the firm have no knowledge of the

receipt of the money in question is immaterial, if the money was received

in the course of the business of the firm (z).

In order that the firm may be liable, the money must be misapplied

while in the custody of the firm. The cases of Coomer v. Bromley (1852) (a)

and. Bishop V. Countess of Jersey (18.54) (h) are instances of firms escaping

liability on the ground, amongst others, that at the time of the misappro-

priation the property was not in the custody of the firm (r).

Scotch Law,

This is the existing law ((?). Scotoh Law.

{$) Cowp. 814. (a) 5 De G. & Sm. 532.

(0 12 Sim. 369. {b) 2 Drew. 143.

(u) 1 Mer. 575. (c) See these and other cases fully

(j-) 1 Mer. 611. discussed,
"
Partnersliip," p. 158,

(/) 5 Ha. 542, and 2 Ph. 354. {d) 2 Bell's Com. 506
; Clark,

(z) Marsh. \. Keating (1834:), 2 C\. 253—254.
&F. 250. .

D 2
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Sections 12—13.

Liability for

wrongs joint
and several.

Improper
employment of

trust-property
for partnership

purposes.

PARTNERSHIP ACT, 1890.

12. Every partner is liable jointly with his co-partners and

also severally for everything for which the firm while he is a

partner therein becomes liable under either of the two last

preceding sections.

"
Partnership," pp. 198 et seq.

This section is in accordance with the existing law. The difficulty and

importance, alluded to above (p. 31), of distinguishing between obligations

which arise from contract and those which arise from tort still remains, the

former are governed by § 9, the latter by this and the two preceding sections.

Partners are jointly and severally liable, in the same way and to the same

extent as other principals and masters, for the torts of their agents and

servants acting within the scope of their authority or employment. This

liability does not belong to the law of partnership, and therefore is not dealt

with by this act.

Scotch Lau\

See note on section 9.

13. If a partner, being a trustee, improperly employs trust-

property in the business or on the account of the partnership,

no other partner is liable for the trust-property to the persons

beneficially interested therein :

Provided as follows :
—

(1.) This section shall not afi'ect any liability incurred by

any partner by reason of his having notice of a

breach of trust
;
and

(2.) Nothing in this section shall prevent trust money from

being followed and recovered from the firm if still

in its possession or under its control.

"
Partnership," pp. 160 et seq.

As pointed out by Sir Frederick Pollock («), the liability of one partner

for breaches of trust committed by his co-partner is not a partnership

liability. The liability of each partner depends upon whether or not he

has notice of the breach of trust and not upon the relation of partnership

existing between the members of the firm (/).

Cases under this section should be distinguished from the cases dealt with

by section 1 1
;
that section deals with money which comes or is treated as

coming to the hands of the firm in the ordinary course of its business, this

section deals with money which comes into the hands of the firm

improperly.

As to the rights of the executors of a deceased partner against the sur-

(e) Digest of the Law of Partner-

ship (5th ed.\ p. 48.

(/) See proviso (1) and cases col-

lected,
"
Partnership/' pp. 160 tt seq.
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viving partners, where tlie share of the deceased partner lias been left in Section 13.

tlie business Avithout any final settlement of accounts, see in/ra, § § 42

and 43.

This proviso imposes no liability upon partners who have notice of a Proviso (1).

breach of trust, but leaves them to the general law (g).

There is some doubt how far a partner, who joins a firm which is at the

time to the knowledge of the incoming partner improperly employing trust

monies in its business, is liable for the breach of trust if he merely leaves

matters as he finds them (/().

Persons imjjlicated in a breach of trust are jointly and severally liable

to the beneficiaries for the loss incurred, although as between themselves

they are not all equally to blame (i).

Notice. Knowledge of the breach of trust on the part of one partner Notice,

will not affect the others, for the fact to be known has nothing to do with

the partnership affairs. Actual knowledge is not necessary (k), but any

partner who ought to be treated as knowing that trust monies are being

employed in the business of the firm, will be held liound to see that the

trust to which the money is subject authorises the use made of it, and

will be answerable for a breach of trust in case of its misapplication or

loss
(l).

As to the right of folloM'ing trust monies, see Lewin on Trusts, chap. xxx. Proviso (2).

§ 2
;

"
Partnership," p. 162, note (0 ;

and Lister <L Co. v. Stubbs (1890) (11).

Scotch Lmo.

This appears to be the existing law : Cochrane v. Black (1855—57) (m) is Scotch Law.

an illustration of liability enforced against partners who were trustees.

See further explanation of this case under § 42 (1), infra. In Macfarlane v.

Donaldson (1835) («}, a firm of solicitors and the individual partners

were made liable for the intromissions of a partner who was factor loco

tutoris to a pupil, and to their knowledge immixed the funds of the

factory with the firm funds. In the case of Cochrane, siq)ra, from the

firm's balance sheets it must have been known to the partner who was

not a trustee that the trust funds were used in the business. See also

Laird v. Laird (1855) (o).

((/) See "Partnership," pp. 160 et

seq.

{h) Twyford v. Trail (1834), 7 Sim.

92.

(i) Lewin, 8th ed. p. 908
; Oxford

Benefit Building Society (1886), 35

Ch. D. 502
;
Leeds Estate Building

Co. V. Shepherd (1887), 36 Ch. D.

787. As to the rate of interest

charged in such cases, see Lewin,

pp. 340 et seq.

(k) See Marsh v. Keating (1834),

2 CI. & Fin. p. 289.

{I) Ex parte JFoodin (1845), 3 M.

D. & D. 399 ;
Ex parte Poulson

(1844), De Gex 79, and other cases

cited,
"

Partnership," p. 161, note

(f).
And generally as to notice see

Watson's Compendium of Equity

(ed. 2), vol. ii. p. 1149.

(^0 45 Ch. Div. 1.

(m) 17 D. 321
;
19 D. 1019.

(n) 13 S. 725.

(o) 17 D. 984.
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Section 14.

Persons liable

by
"
holding

out."

14.— (1.) Every one who by words spoken or written or by

conduct represents himself, or who knowingly suffers himself

to be represented, as a partner in a particular firm, is liable as

a partner to any one who has on the faith of any such repre-

sentation given credit to the firm, whether the representation

has or has not been made or communicated to the person so

giving credit by or with the knowledge of the apparent partner

making the representation or suffering it to be made.

(2.) Provided that where after a partner's death the partner-

ship business is continued in the old firm-name, the continued use

of that name or of the deceased partner's name as part thereof

shall not of itself make his executors or administrators estate or

effects liable for any partnership debts contracted after his death.

Sub-section 1.

"
Partnersliip," pp. 40 et seq.

Sub-section (1). The rule of law contained in this sub-section has long been recognised {p),

and is merely a particular instance of the general principle of estoppel

by condvict.

This section gives rise to tlie question whether a person, held out as a

partner without his own consent, will incur liability, if, knowing that he

is being so held out, he takes no steps to prevent it being done (see

"
Partnership," p. 217).

Before the act, in order that a person who had been represented as a

partner might be liable as such, two conditions must have been fulfilled,

lix'st, the representation must have been made either by the person hunself

or with his consent, secondly, the person seeking to avail himself of the

representation must have known of it and given credit to the firm on the

faith of it {q). A person held out as a partner may be liable to others,

although they may know that as between himself and his quasi partners

he does not share either profits or losses, for the lending of his name may

justify the belief that he is willing to be responsible to those who may he

induced to trust to him for payment (?•).

A person who represents himself as a partner will not be the less liable

to third parties because he was induced to do so by promises of irresponsi-

bility or by fraud {$).

If the representation be made by or with the consent of the person

who is held out as a partner the manner in Avhich this is done is im-

material. It may be by signing prospectuses {(), by being party to resolu-

(p) See for an early case, JVaiigh

v. Carver, 2 H. Blacks. 235 ;
and

also Scarf v. Jardine (1882), 9 Apjx
Ca. 345.

((/)

"
Partnership," pp. 42 et seq.

(r) Brown v. Leonard (1820), 2

Chicty 120, "Partnership," p. 41.

(s)
"
Partnership," pp. 41— 42.

(t) CoUvngicood v. Berkeley (1863),

15 C. B. N. S. 145.
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tions (vi), by his own statements tliough not intended to be repeated (x), by a Section 14.

course of conduct (y), or by retiring from the firm and failing to give due

notice of such retirement («).

It should be noticed that clauses («) to (c) of section 2, sub-section 3 of

this act apply to liability arising from holding out as well as to liability

from actual partnership (a).

As a partner.
—A person who holds himself out as willing to become a

partner does not incur liability by so doing (/>),
he must hold himself out

as a partner.

In a particular firm.
—These words will include the case of a person who

holds himself out as a partner with a sole trader.

Given credit to the firm.
—Unless credit has been given to the firm on

the faith of the representation, the person representing himself as a partner

will be under no liability. For example, the doctrine has no application

to actions of tort arising from negligent conduct of a firm where no trust

has been put in it
(c).

Liable as a partner.
—As to the extent of this liability, see §§ 9— 13.

The difficulties in the way of the application of the rule as to holding

out to cases where the firm name does not disclose the names of the partners

are pointed out in "
Partnership," pp. 45 and 46, and still exist (d).

Scotch Law.

This comprehensive statement of the doctrine of "
holding out "

is in Scotch Law.

accordance with the existing law (e). The issue for a jury is, whether the Holding out.

defender held himself out, or allowed himself to be held out, as a partner of

A. & Co. : whether the pursuers made furnishings in the belief that the

defender was a partner ;
and whether the defender is indebted and

resting owing, &c. : Gardner v. Anderson (1862) (/). The liability is direct

to the person giving credit
;
and is not open to the trustee in bankruptcy of

the firm for behoof of the creditors generally : Mann y. Sinclair (1879) (/).

Sub-section 2.

This sub-section is in accordance Avith the previous law (g). Even if the Sub-section (2).

executor is the surviving partner using the old name this will make no

difference (h).

(u) Maddick v. Marshall (1864),

16 C. B. N. S. 387, and 17 ib. 829.

(x) Martyn v. Gray (1863), 14

C. B. N. S. 824.

(;/) Wood Y.Duke of Argyll (1844),

6 Man. & Gr. 928
;
Lake v. Duke of

Argyll (1844), 6 Q. B. 477.

{z) See iiifra, § 36, and
" Partner-

ship," pp. 121 et seq.

(a) See the words " or liable as

such "
in those clauses.

(b) Bourne v. Freeth (1829), 9 B.

& C. 632,
"
Partnership," p. 44.

(c) See "
Partnership," p. 47.

(d) See also Newsome v. Coles

(1811), 2 Camp. 617, and Scarf v.

Jardine (1882), 7 App. Ca. 345.

(e) 2 Bell's Com. 513.

(/) 24 D. 315 ;
6 R. 1078.

Ig) Webster v. Webster (1791), 3

Swanst. 490, and other cases cited,
"
Partnership," p. 47.

(h) Farhall v. Farhall (1871), 7

Ch. 123 ; Owen v. Delamere (1872),

15 Eq. 134,
"
PartnershiiV' p. 47.
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Sections 16—17. The section only deals witli notice to a partner, a firm may be alfected

by notice to its other agents in the same way as any other principal.

Scotch Law.

Scotch Law.

This section does not appear to introduce any change. The exception
does not refer to bond fide notice to a partner who proves fraudulent

; but

to notice by a third party to a partner -svith whom he is united in com-

mitting a fraud on the firm. Notice to such a partner will not operate as

notice to the firm.

Liabilities of

incoming and

outgoing

partners.

17.— (1.) A person who is admitted as a jiartner into an

existing firm does not thereby become liable to the creditors

of the firm for anything done before he became a partner.

(2.) A partner who retires from a firm does not thereby
cease to be liable for partnership debts or obligations incmi-ed

before his retkement.

(3.) A retiring partner may be discharged from any existing

liabilities, by an agreement to that eff"ect between himself and

the members of the firm as newly constituted and the creditors,

and this agreement may be either express or inferred as a fact

from the course of dealing between the creditors and the firm

as newly constituted.

"
Partnership," pp. 206 et seq.

This section does not introduce any change into the existiug law.

Sub-section 1.

Sub-section 1. For cases illustrating sub-section (1), see "
Partnership,"' pp. 206 et seq.

An incoming partner is, however, liable for debts arising out of a contract

entered into by the firm before he joined, if they are in reality new debts ;

Dyke r. Brewer, as in the case of Di/foj v. Breiver (1849) {d). In that case the plaintiff con-

tracted with A, to sell him bricks at so much a thousand, and began to

supply them accordingly. B. then entered into partnership with A., and

the plaintiff continued to supply the bricks. It was held that A. and J',

were liable to pay, at the rate agreed upon, for the bricks supplied to both

after the commencement of the partnership, on the ground that, as A. had

not ordered any definite number of bricks, each deliveiy and acceptance

raised a new tacit promise to pay on the old terms.

An incoming partner may by agreement, either express or implied,

between himself and the creditors of the firm, make himself liable for the

debts of the firm contracted before he became a partner ;
but an agreement

(d) 2 Car. & Kir. 828, and see C. 504, explained in Beak v. Molds

also Hebby v. Mears (1826), 5 B. & (1847), 10 Q. B. 976.
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between the incoming partner and his co-partners that the debts of the old Section 17.

shall be taken by the new firm does not of itself give the creditors any

right to sue the new partner for the old debts (e).

Scotch Laio.

This proposition expresses the existing law, in the sense that the mere Scotch Law.

admission of a partner does not subject him to liability for prior debts. Liability of new

" All are agreed that liability for the debts of a pre-existing business does ^''^f*'^®'^
ClGOt'S.

not arise merely from joining a new partnership) by which the same business _ a- t t

is to be continued." Lord Craighill, in iVe^jn^s v. ilfonff^omeri/ (1883) (/). judicial opinion.

"The contention for the pursuers comes to nothing short of this, that a

man who joins any trader as a partner becomes liable in consequence for all

the debts which that trader owes, so far as connected with the business

Avhich he has carried on. Is there any authority for that, or any j^rinciple ?

I should say none
;
and it seems to me irrational on the statement of it.

Such liability would go as far back as it is possible to prove the debts." ....

"
I can listen to no proposition which disputes that a partner admitted into

partnership in a going concern takes his share of profit and loss from the

date of his admission to the partnership, and from no other time, in the

absence of stipulation to the contrary." Lord Young (g). In that case

there was no undertaking by the new firm, either express or implied from

conduct, of the obligations of the old firm; nor was there evidence that

all the assets of the old firm were transferred to the new. Accordingly,

the new partner was held not liable for the price of certain billiard

tables purchased a year before he joined, and used in carrying on the

business.

Nevertheless, in a prior case the law was stated by Lord Justice Clerk

(now Lord President) Inglis, thus :
—" As a matter of general principle it

appears absurd to hold that a person in trade by taking his son into partner-

ship can do anything to injure the rights of his trade creditors
;
and the

way in which the law interposes, in such a case, to prevent injustice, is by

holding that where a new firm takes over the whole stock and business of a

going concern, it is held also to take over the whole liabilities. In short,

the business being taken over, and not wound up, the business and its

liabilities must be held to go together. That is matter of general principle,

which was established by the cAses of McKeand {h) and Ridgeioay (i), and I

see nothing to take this case out of it." Miller v. Thorhurn (1861) {k).

Lord Cowan- in the same case says,
" I concur in the principle given effect

to in the cases of Ridgev:ay and McKeand, that, in tlie general case, where

the whole estate of a company is given over to, and taken possession of by

a new concern or partnership, the business being continued on the same
_

(e) See "
Partnership," p. 208, D. 846.

and the cases there cited. (t) Eidgeway v. Brock (1831), 10

(/) 10 K. 974, 981. S. 105.

{g) P. 980. (k) 23 D. 359. Lord Justice Clerk

\h) McKeand v. Laird (1860), 23 and Lord Cowan, p. 362.
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Section 17.

Effect of sub-

section 1.

footin;:,', the estate goes to the new company suo onere, that is, the liabilities

go along with the effects. To sustain any other principle might result in

tlie greatest injustice. This is the general presumption, although there

may be special circumstances in particular cases not admitting of its

application. In this case there are no such specialties. Of course private

debts are not in the same position as trade debts." The liability in

question was a cash credit contracted, for the purposes of the business, by a

father long before he assumed his son as a partner ;
and the ground of

judgment was that "
taking the whole facts, the new firm must be held to

have assumed the responsibilities as well as the assets of the former

company."
These cases were followed by Heddle v. Marwick (1888) {I), in

Avhich the doctrine of Miller v. Thorhurn was emphatically re-affirmed,

notwithstanding the dicta in Nelmes. It was held that the facts clearly

showed that the debt in dispute was assumed, taken over, and all along

dealt with as a debt of the new firm
;
and accordingly on its bankruptcy a

creditor of the old firm was found entitled to rank in the sequestration cf

the new one. Again in Stephen v. MacDougall (1889) (?n), where it was

equally clear that the debt and tlie security had not been taken over by

the new company, an opposite conclusion was reached.

The presumption referred to in Miller v. Thorhurn is said, by the Lord

President, to arise
" where a new firm takes over the whole stock and

business of a going concern.''" As this is almost implied in the admissiou

of " a partner into an existing firm," it would appear that any such pre-

sumption is over-ruled by this sub-section.

Sub-section 2.

Scotch Law.

Liability of

retired partner.

Sub-section 2.

A partner who retires from a firm may become liable for debts contracted

after he has left the firm, if he omits to give due notice of his retirement.

See infra, § 36.

Scotch Law.

This is trite law (n). It is applied even where the retiring partner

had paid his partners enough to meet the debt sued for : Anderson v.

Eutherfurd (1835) (o). In the case of banking partnerships the customer

does not lose his right by allowing the money to remain with the continuing

partners. See Ravisay v. Grahame (1814) (jj) ; Demynes v. Noble (1816) (q),

2}er Sir Wm. Grant, M.R. But a retired partner is not in general liable for

advances made after retirement upon a cash credit oi:)ened before : Padon v.

Bank of Scotland (1826) (r); but in special circumstances he may : Arjtotm

V. Dundee Bank (1844) (s).

(/) 15 R. 698.

(m) 16 D. 779.

(/t) 2 Bell's Com. 528.

(o) 13 S. 488.

(p) 18th Feb. 1814, F. C.

Iq) 1 Meriv. 530.

(r) 5 S. 160.

(.s)
6 D. 1409.
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Sub-section 3. ge^tion 17.

The numerous cases illustrating this proposition are collected and ex- Sub-section 3.

amined in "
Partnership," pp. 239 et seq.

The difficulty in these cases is one of fact, whether such an agreement

as is here dealt with has or has not been entered into. There is no

presumption in favour of any such agreement having been entered

into (0-

Without referring to all the cases on this subject it may be useful to re-

print here the review of their effect given in "
Partnership," on p. 253.

The cases there examined establish that :
—

1. An express agreement by the creditor to discharge a retired partner,

and to look only to a continuing partner, is not inoperative for want of

consideration ;
for Lodge v. Dicas, (1820) (u) has, as to this point, been over-

ruled by Thompson v, Percival (1834) (x) ;

2. An adoption by the creditor of the new firm as his debtor does not by

any means necessarily deprive him of his rights against the old firm either

at law (y) or in equity (s) ;

3. And it will certainly not do so if, by expressly reserving his right

against the old firm, he shows that by adopting the new firm he did not

intend to discharge the old firm (a) ;

4. And by adopting a new firm as his debtor, a creditor cannot be re-

garded as having intentionally discharged a person who was a member of

the old firm, but was not known to the creditor so to be (b) ;

5. But the fact that a creditor has taken from a continuing partner a

new security for a debt due from him and a retired partner jointly, is strong

evidence of an intention to look only to the continuing partner for pay-

ment (c).

6. And a creditor who assents to a transfer of his debt from an old firm

to a new firm, and goes on dealing with the latter for many years, making

no demand for payment against the old firm, may not unfairly be inferred

to have discharged the old firm. If a jury finds that he has done so, the

(t) Lythv.Ault {1852), 7 Ex. 669. Clayton's case (1816), ib. 579,

(u) 3 B. & A. 611 . Palmer's case (1816), ib. 623 ; Braith-

(x) 5 B. & Ad. 925. waite v. Britain (1836), 1 Keen,

iy) David y. Ellice (1826), 5 B.&C. 206 ;
TFinter v. Innes (1838), 4 M.

196 ; Thompson v. Percival (1834), 5 & Cr. 101.

B.&Ad.925
;
Heathw.Percival {1720), {a) Bedford v. DeaJcin (1818), 2 B.

1 P. W. 682, and 1 Str. 403 ;
Kirwan & A. 210

;
Jacomb v. Harwood (1721 ),

V. Kirwan (1834), 2 Cr. & M. 617
;

2 Ves. S. 265.

Gongh V. Davies (1817), 4 Price, 200 ; {b) Robinson v. Wilkinson (1817),

Blew V. IFiiatt (1832), 5 C. & P. 397. 3 Price, 538.

(s) Oakford V. European, d-c, Ship (c) Euans v. Drummond (1801),

Co. (1863), 1 Hem. & M. 182
;

4 Esp. 89 ;
Reed v. JVliite (1804), 5

Sleech's case (1816), 1 Mer. 539 ;
ib. 122.
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Sections 17-

Deceaseci

partner.

-18. Court will not disturl) the verdict (d) ;
and if the question arises before 8

judge, e.g., in bankruptcy or in the administration of the estate of .n

deceased partner, the Court will consider all the circumstances of the case,

and will infer a discharge if upon the whole justice to all parties so re-

quires (e). But the small number of cases in which relief has been refused

compared with those in which it has been granted, shows that the leanin"

of the Court is strongly in favour of the creditor.

In addition to discharge by agreement dealt with by this section a retiring

partner may be discharged from his liability by

(1) Bankruptcy.

(2) Payment. See "
Partnership," pp. 225 et seq.

(3) Release. See ib., pp. 237 et seq.

(4) Merger of securities. See ib., p. 254.

(5) Lapse of time. See ib., pp. 257 et seq.

The same principles which govern the discharge of a retiring partner are

applicable to the discharge of the estate of a deceased partner (/).

Scotch Law.

Scotch Law. This is the existing law,—an application of the doctrine of novatio deUti.

Kuvatiu debiti. A-S the presumption is against novation, the agreement, if not in express

terms, must be established by unequivocal actings : Buchanan v. Adam

(1833) (^) ; Campbell v. Cruickshaiik (1845) (h) ; Ker v. McKechiie

(1845) (i) ;
Blacks v. Girdwood (1885) (^). Only in the case of Ker, where

the discharge was express and in writing, was the evidence held sufficient.

See also Scarf v. Jardine (1882) (I).

Revocation of

continuing

guaranty by
change in firm.

18. A continuing guaranty or cautionary obligation given

either to a firm or to a third person in respect of the trans-

actions of a firm is, in the absence of agreement to the con-

trary, revoked as to future transactions by any change in the

constitution of the firm to which, or of the firm in respect of

the transactions of which, the guaranty or obligation was

given.

"
Partnership," pp. 117 et seq.

This section replaces § 7 of the Mercantile Law Amendment (Scotland)

(d) Hart v. Alexander (1837), 2

M. & W. 484.

(e) Ex parte Kendall (1811), 17

Ves. 522—527 ; Oakelexj v. Pasheller

(1836), 4 CI. & Fin. 207 ; IFilson

V. Lloyd (1873), 16 Eq. 60 ;
Brown

v. Gordon (1852), 16 Beav. 302.

(/) See "Partnership," pp. 249

et seq.

(g) 11 S. 762.

(h) 7D. 548.

(t) 7 D. 494.

(k) 13 R. 243.

(0 7 App. Ca. 345.
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act, 1856, and § 4 of the Mercantile Law Amendment act, 1856, which are Section 18.

repealed by § 48 of the present act.

The wording of the present section differs considerably from that of the

previous acts, but so far at least as relates to England, it does not appear to

have introduced any alteration in the law.

The text of the repealed section of the Mercantile Law Amendment act,

1856 (19 & 20 Vict. c. 97, § 4), will be found in "
Partnership," p. 119, and

cases illustrating that section on pp. 117 et seq.

As to what is a continuing guaranty, see Smith's Mercantile Law,

Ed. 10, pp. 579 et seq.

This section only deals with continuing guarantees, but the same prin- Deposit of

ciple applies to the somewhat analogous case where securities have been
^^*^"^' ^*^^-

deposited with bankers to secure further advances. Prima facie the

securities extend only to advances which are made by the firm, whilst its

members continue the same as when the securities were deposited (m).

But a security given to a firm for advances to be made by it, is, upon a

change in the firm, readily made a continuing security ;
and a slight

manifestation on the part of the borrower that it should so continue, will

enable the new firm to hold the securities until the advances made by

itself, as well as those made by the old firm, have been repaid (?i).

Scotch Larv.

The change referred to is in the constitution of the firm either of the ScoTcn Law.

creditor or debtor. Professor Bell, writing before the Mercantile Law Continuing

Amendment Acts, 1856, points out the inconvenience to a banking firm and

its customers of having all its bonds of credit renewed upon every change

among its partners ;
and adds :

" but there does not seem in law to be any

necessity for this, and generally there is a stipulation against it in the

bond." The case, however, is different (he says) with changes in the

debtor's firm, for they may materially affect the risk(o).

On this subject the Law Amendment Commissioners reported that it was Report of Law

doubtful whether any substantial difference existed between the laws of the

different parts of the United Kingdom, but in order to extinguish such

doubts, recommended that a guarantee, whether to or for a firm, should

cease as to fresh transactions when a change takes place in the partners,

unless the contrary appears, either expressly or by implication, to be the

intention
(j)).

The enactment took the form of § 4 and § 7 in the English and Scotch

Mercantile Law Amendment Acts, 1856, respectively (q), which provided

{m) See per Lord Eldon in Ex (./)
1 Bell's Com. 387—388.

parte Kensington (1813), 2 V. & B. {p) Second Report (1855), p. 12.

8.3. (5) 19 & 20 Vict. c. 97, and 19 &

(n) See "
Partnership," pp. 119— 20 Vict. c. 100.

120.

Commission.
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Section 1?. that no guarantee granted "to or for a company or firm consisting of two

or more persons, or to or for a single person trading under the name of a

firm " should be binding after a change in any one or more of the partners

of the company or finu, to or for -which it was granted ; unless the

intention of the parties that it should continue to be binding notwith-

standing the change should "
appear either by express stipulation or by

necessary implication from the nature of the firm or otherwise." These

sections are repealed by § 48 of this act, but the present section is in sub-

stance a re-enactment thereof. The exception, indeed, is differently

expressed, the words being simply
"

is, in the absence of agreement to the

contrary, revoked," which however have the same meaning.
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Section 19.

nfhitinns of Partners to one another.

19. The mutual rights and duties of partners, whether Tamtion by
, .J consent of terms

iscertained by agreement or defined by this Act, may be varied of partnership.

jy the consent of all the jDartners, and such consent may be

?ither express or inferred from a course of dealing.

"
Partnership," pp. 408 et seq.

The law upon which this section is based is clearly stated hy Lord

Idon in Const v. Harris (1824) (?), and hy Lord Langdale in England x.

Jurling (I8ii) (m) ;
and other cases illustrating its application will be found

liscussed or referred to in "
Partnership," pp. 408 et seq.

B\j the consent of all the partners.—The mutual rights and duties of

)artnei>s cannot be varied except by the consent of aU the partners, and

he passage in Lord Eldon's judgment in Const v. Harris (/«), in which he

ays that
" that is the act of all which is tbe act of the majority, provided

ill are consulted and the majority are acting bond fide," Ls only true of

,ases in which the majority has the power of binding the minority ;
as

o which see infra, § 24 (8), and notes.

It appears that a person who comes into a tirm, or claims an interest in

mrtnership property, under another who bas acquiesced in tbe variation

if the terms of the partnership articles, is boimd by that acquiescence and

u\nnot revert to the original articles (o).

For the usual clauses contained in partnership agreements, and the

)rinciples governing their construction, see "
Partnership," pp. 406 et seq.

Scotch Lav:.

The mode of proving the variation of a written contract of copartnery Scotch Law.

vill be in accordance with the general rules of evidence. Although Variation of

jarole is in general inadmissible to contradict or modify a written contract, *^°°^^g^
i-et it is admissible to prove acquiescence in actings inconsistent with the

written contract, to the effect of establishing a new or altered agreement.

Warh V. Bargaddie Coal Co. (1856) (p) ; Sutherland v. Montrose Shipbuild-

ng Co. {I860) (q). Kirkpatrick v. Allanshaic Co. (1880) (r). In Geddes v.

Wallace (1820) (s), the House of Lords held that the circumstances,

ncluding the conduct of the partners, shewed that the real intention of

7) T. & E. at p. 523. 79.

la) 8 Beav. p. 133. (/>) IB D. 556, revd. 3 Macq. App.

,i) T. & R. p. 524—525. 467.

/) ConM V. Harris (1824^, T. & (q) 22 D. 665.

U. p. 524. See also Ffooks v. South (r) 8 E. 327.

n^estern Ru. (1853), 1 Sra. & G. 16S ; (s) 2 Bligh. 270.

and Peek v. Cimiey (1871). 13 Eq.

J..V.<. B
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Section 20. parties had been different, or that a new agreement had been entered

into. In Barr's Trustees \. Barr and Shearer {\886) {(),
an attenrpt to vary a '

ivritten contract of copartnery by parole evidence \va« disallowed. i

Partnership 20.—(1.) All property and rights and interests in propert}'

origintilly brought into the i)artnership stock or acquired,

Avhether by purchase or otherwise, on account of the firm, or

for the pmposes and in the course of the partnership business,

are called in this Act partnership property, and must be

held and applied by the partners exclusively for the purposes

of the partnership and in accordance Avith the partnership

agreement.

(2.) Provided that the legal estate or interest in any land, or

in Scotland the title to and interest in any heritable estate,

which belongs to the partnership shall devolve according to

the nature and tenure thereof, and the general rules of law

thereto applicable, but in trust, so far as necessary, for the

persons beneficially interested in the land under this section.

(3.) Where co-owners of an estate or interest in any land, or

in Scotland of any heritable estate, not being itself partnership

property, are partners as to profits made b}^ the use of that

land or estate, and purchase other land or estate out of the

profits to be used in like maunc]', the land or estate so pur-

chased belongs to them, in the absence of an agreement to the

contrary, not as partners, but as co-owners for the same

respective estates and interests as are held by them in the land

or estate first mentioned at the date of the purchase.

"
Partnership," pp. 322 ef seq.

Tt is within the power of tlie partners by agreement between themselves

to decide what property shall, or shall not, be partnership property, and the

rules laid down in this and tlie following section are only applicable to cases in

which there is no agreement, express or implied, excluding their application

{sec siqora, § 19). In every case it will be necessary to examine all the

circumstances to see whether or not there is any agreement between the

partners.

SUB-SECTTON ].

Sulj-sertion (1).
This sub-section appears only to state the law which may be deduced from

the numerous case3_ on the subject, which will be found collected and

examined in "
Partnership," pp. 322 et secj.

[t) \:>. i!. iOoa.
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()flirps.

Propertij.
—This v\'ord is uot defined by the present act. It is not, iiowever, Section 20.

a word of art and nnist be taken in an ordinary sense (u).

The goodwill of a business forms part of the pavtnerhip property and in Goodwill,

the absence of an agreement to the contrary any partner may upon a dis-

solution insist upon having it sold for the benefit of all the partners (x).

The I'ight to continue to use the tirni name is often the most important

element in the goodwill, but if the firm name contains as part of it, the

name of a retiring partner, such partner can, in the absence of an agreement

to the contrary, prevent the continued use of the name, for otherwise he

might incur liability under the doctrine of holding out (?/).
A sale by him

of his interest in the goodwill includes the right to use the old name even if

it 1)6 his own
(;.),

but not the right to expose hinr to any risk by so doing (;:v).

For the rights of the vendors and purchasers of the goodwill of a luisiness

see "
Partnership," pp. 439—448.

An agreement for the sale of goodwill mustnow bear an ad valoremstamp {a).

A question sometimes arises whether the profits of offices and appointments

held by one partner belong to him or to the firm. On this subject see Collins v.

Jaehon (1862) (/<),
Smith v. Mnlcs (1851) (r), and Amhler v. Bolton (1872) (r/).

Acquirefl . . . on account of the firm.
—See infra, § 21.

It should be recollected that any property, which one partner may have

acquired in breach of the good faith which ought to regulate the conduct of

partners inter se, is considered as acquired on behalf of the firm and forms

part of the partnership assets: see infra, §§29 and 30.

Or for the jiurjmses and in the course of the partnership httsiiiess.—Yery

difficult questions have arisen when land has been devised to persons who

are already partners and is used by them for the purposes of the partner-

sliip business. The leading cases on this subject, which will be found stated

or referred to in "
Partnership," pp. 331 et seq., are Morris v. Barrett (1829) (e),

Brown v. Oakshot (1857) (/}, Phillips v. Phillips (1832) (^f),
Jackson v. Jackson

(1814) {h), Grawshay v. Manle (1818) (i),
TFaterer v, JVaterer (1873) (/.;),

and

iJavies v. Games (1879) {I).
The present section does not lend much assist-

ance in solving such questions, for such lands though used for the partner-

(») See i>er Bramwell, B., in

Qiieensbnry Industrial Society v.

I'ickles (1865), L. E. 1 Ex. at p. 4

—5.

(«) Paa-seij v. Armstrong (1881),

18 Ch. D. 698
; Bradbury v. Dickens

(1859), 27 Beav. 53, and other cases

cited,
"
Partnership," pp. 439 et seq.

(y) See supra, § 14
; Gray v.

Smith (1889), 43 Ch. D. 208, and
"
Partnership," pp. 444 et seq.

(z) Levy v. JFalkcr (1878), 10 Ch.

D. 436 ;
Banks v. Gibson (1865), 34

Beav. 566.

{::) Thynne v. Shore (1890), 45

Ch. U. 577.

(a) Eevenue Act, 1889, 52 & 53

Vict. c. 42, § 15
;
Potter v. Com-

missioners of Inland Eevemte (1854),

10 Ex. 147.

{h) 31 Beav. 645.

(e) 9 Ha. 556.

(d) 14 E.i. 427.

(t) 3 Y. & J. 384.

(/) 24 Beav. 254.

(y) 1 M. & K. 649.

(/()
9 Ves. 591 ;

and 7 Ves. 535.

(i) 1 Swanst. 495.

{ky 15 Eq. 402.

(/> 12 Cli. D. 813.
'

'

 -
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Section 20.

Conversion of

partnership

property into

separate

proi)erty.

5v:uTCH Law.

Partnership

property,

Moveables,

ship business can hartUy be said to be acrjuired for the purposes and in

the course of the partnership business.

And must he held, dr.—That is, until by agreement between all the

partners, such property ceases to be partnership property. That partnership

property can be converted into the separate property of one partner by

agreement between the partners themselves, and that such conversion, apart

from fraud, will be binding on creditors, Avas decided at tlie commencement

of this century in Ex parte En/ffin (1801) (jn) and Ex parte irUliams

(1805) («}. It should be remembered that in the event of bankruptcy, the

trustee, as representing the creditoi-s, may be able to impeach as fraudulent

against them agreements by -which the bankrupt himself would have been

bound (o),

Scotch Lair.

Professor Bell's description of the partnership property is to the same

effect. He adds,—" All this, by the operation of law and the nature and

etfect of the contract, becomes common property, is held by all tlie partners

jointly" {i.e., pro iiidiviso)
" for the uses of the partnership, and is directly

answerable as a stock for the payment of its debts
•'

{p). And he points

out that while the contract of partnership has the effect of a direct con-

veyance (titulus transferendi dominii) of property to the firm, that does

not supersede the necessity of the completion of the transference by

delivery, possession, or intimation, which vest the property in the partners

for the firm. "Where the question is between the parties and their

representatives, as to what shall be considered as the estate of the company,

but withuut involving any competition -with third parties, whatever falls

under the fair construction of the contract will, as a personal right, belong

to the company and its creditors. But where there arises a competition,

depending on the question of real right, it will be determined according to

that criterion of real right wliich the law has appointed in cases of trans-

ference" {q). In the former case it is a. jus ad rem, in the latter &jus in re.

In both cases the right must be established b}' appropriate evidence ; but

in the former the intention of pai'ties will rule, in the latter the rights of

third parties to attach or otherwise affect the property can only be displaced

by a completed transfer to, or vesting in the firm, or a partner or other

person on its behalf.

As to moveables, possession by a paitner will be presumed to be for the

firm
;

but funds or commodities in the hands of third parties require

to be delivered actually or constructively, or assigned, and the assignation

intimated. In a question between partners the mere use of heritable

property for partnership purposes is not conclusive : Sime v. Balfour

(1804) (r), Wilson v. Threshie (1826) (s) ; and the terms of the feudal title

(m) 6 Vesey, 119.

(n) 11 Yesey, 3. For other cases

see "
Partnership,'" pp. 334 et seq.

(o) See •'

Partnership." p. 338.

{p) 2 BeU's Com. 500.

{q) 2 Bell's Cora. 501.

(r) M. App. Herit. & Mov. No. 3.

(s) 4 S. 3G6.
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will yield to evidence (such as entries in the firm's books) that the pro- Section 20.

perty truly belongs to the firm : Campbell (1805) (t), Minto v. Kirkpatrick

(1883) ((0.

As to the transfer of ships, see the Merchant Shipping Amendment Act, Ships.

1862, § 3 (x), and TFatson v. Duncan (1879) (</).

In Forrester v. Robson (1875) {z), a life policy taken out in name of a Insurance

partner of one of two firms, and payable to his executors, administrators,
P° ^^^'

and assignees, formed the security for a loan to these firms, and the

premiums were paid by them. On the death of the partner, the proceeds

of the policy after meeting the loan were held to belong to the two firms as

partnership property. As to the mode of proof, doubt was expressed Mode of proof,

whether the act of 1696, c. 25, confining proof of trust to writ or oath of

jjurty, did not apply ; and in the case of Laird v. Laird and Rutherford

(1884) (a), where a patent was taken in name of a partner and another

person, it was held that ^ivooi pro ut de jure was under that act inadmissible.

But an averment that money deposited in bank in name of a partner really

belongs to the firm is provable by parole, on the ground that the averment

resolves itself into one of partnership and not of trust : Baptist Churches v.

Taylor (1841) (6).

Property or rights acquired by a partner in his own name, in the line
Acquisition

of the firm's business, and during its subsistence, are held to belong to "i partner s

. name,
the firm : Marshall (1815) (c) ;

McNicen v. Peffers (1868) {d) ;
Davie v.

Buchanan (1880) (e). So also commissions or discounts received by a

partner in connection with the business belong to the finu : Pender v.

Henderson (1864) (/) ; illustrations of which also occur in the law of public

companies.

The partnership property is applicable in the first place to partnership Application.

obligations. Creditors of the fii-m have a light prior to creditors of a

partner ;
for a partner's interest in a firm, which is available for his

creditors {infra, § 23), only emerges after the firm debts are provided

for ((/).

SCB-SECTION 2,

The result of the rule contained in this sub-section in England is that if Sub-section (2).

several partnei's are seised of land forming part of the partnership property Devolution of

as joint tenants, the legal estate will, on the death of one, accrue to the ]^S^}
estate m

survivor or survivors. But if an estate or interest of inheritance, or limited

to the heir as special occupant, in any tenements or hereditaments cor-

poreal or incorporeal, other than lands of copyhold or customary tenure,

(f) 2 Bell's Com. 565, note. (c) F. C. 26th Jan. 1815 ;
23rd

(«) 11 S. 632. Feb. 1816.

(.c)
25 & 26 Vict. c. 63. (d) 7 Mc. 181.

Ill) 6 R. 1247. (e) 8 E. 319.

(z) 2 R. 755. (/) 2 Mc. 1428.

(a) 12 R. 294. (y) 2 Bell's Com. .501.

(6) 3 D. 1030.
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Sections 20—21. is partnership property anil vested in one person solely (and this Avould be

the case as to each partner's undivided interest in the land where they

are tenants in common) such estate or interest will, upon the death of

such person, devolve upon his legal personal representatives (/().

Scotch Law.

Heritage.

Scotch Law.

The beneficial interest in the heritable estate, being established by

appropriate evidence to belong to the partnership, the partner or other

person in whose name the title stands holds in trust for the firm, and

thereby in the first place for creditors (eflect being given to any preference

obtained by way of security or diligence), and in the second place for the

partners, according to their rights under their contract. The appropriate

form of title to heritable estate belonging to a partnership is in favour of

the i^artners by name, and the survivors and survivor as trustees for the

firm
;

but a lease may be validly granted to a firm socio nomine ;

Dennistoiiv, McNair ((• Co. (/).

Sub-section (3).

Scotch Law.

SUB-SKCTION 3.

Sub-section 3 is in accordance with tlie view taken in the case of Steifaril

V. BlakcKU]] (1869) {k), though a different inference was drawn from the

facts in Morris v. Barrett (1829) (/j and Waterer v. Watcrer (1873) (•?«).
See

also supra, § 2 (1).

Scotch Lmo.

This does not seem to have been made the subject of decision in

Scotland.

Property bought 21. Unless the contrary intention appears, property bought

monejr^

^^^^ '^
^^^^^ money belonging to the firm is deemed to have been

bought on account of the firm.

"
Partnership," p. 329.

This secti<in is in accordance with the previous law, and is illustrated by
The Bank of EnrjlamVs Case (1861) (»).

Gontrarii intention.—For an instance where a contrary intentinn did

appear, see Smith v. Smith (1800) {o). In that case the property, although,

paid for by the firm, was in fact bought for one jiartner, and he became a

debtor to the firm for the purchase-money.

(/t)
See Conveyancing Act, 1881

(44 & 4.5 Vict. c. 41), § 30 ; Copy-
hold Act, 1887 (50 & 51 Vict. c. 73),

§ 45, and Wolstenholme & Turner's

Conveyancing and Settled Land

Acts, 5th ed. pp. 73—76.

(0 IG Feb. 1808, F. C.

ik) 4 Ch. 603, and 6 Eq. 479.

(/) 3 Y. & J. 384.

{m) 15 Ecp 402
; l>hilUj,^s \.

I'hillips (1832), 1 M. & K. 649.

(>0 3 De G. F. & J. 645.

(o) 5 Ves. 189; also l]'(tlton v.

Bnthr (1861), 29 Beav. 428, and
«
Partnership," j.. 329.
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Where money of the firm has been laid out in improvements upon the Sections 21—22.

separate pioperty of one partner, the usual course upon a dissolution is to

grant an encpiiiy whether, having regard to the terms of the partnership

and the purposes for which the expenditure was made, any and what sums

should l)e allo^\ed to the partnership in respect of such outlay (p). The

grounds upon which such an ent^uiry is directed ai'c exj)lained by Kay, J.,

in the case of Paivsey v. Armdrowj (1881) (7), where money belonging

to Pawsey & Armstrong as partners had been expended in the erection

of buildings and works upon the separate property of Armstrong. The

passage in the judgment referring to this jioint is as follows :
—

'•If this money was expended out of what would otherwise have been Pawsey r.

divided as partnership profits, prima facie the effect of that would be to
"'

diminish the amount of profits to be divided. If it did diminish the

amount of profits to be divided, then the extent to which it diminished

Mr. Pawsey's profits may be treated as having been expended out of Mr.

Pawsey's money. But it does n(jt follow even then, that Mr. Pawsey is

entitled to get that money back. It may be that the expenditure has been

practically exhausted, that the partnership had the full benefit of it, and

that nothing remains now to be divided or to be recovered in respect of

that expenditure. It may be that it was expended with Mr. Pawsey's full

consent, as he admits, and with his eyes open to the fact that his interest

Avould be a determinable interest, and it may be that having permitted the

expenditure to be made, knowing precisely what his interest was, that he is

not now entitled to get back any part of it. I do not mean to prejudice

even that question. On the other hand, it may be that he looked to the

partnership continuing much longer than it has in fact continued. The

expediture may have been so large that it is not an exhausted improvement

even now, and it may be fair and right, looking to all the circumstances of

the case, that he should have some portion of the money paid back to him

in respect of that amount of profit which would otherwise have come to his

share, and which has been expended upon these mills and cannot b(."

treated as exhausted
;
and it is in older not to prejudice that, and to give

him any advantage which he is fairly entitled to iipon that last head, that I

shall direct an enquiry upon the subject" (r).

Scotch Law.

This is the existing la^v. In Davie v. Buchanan (1880) (s) the steamer Scotch Law.

Avas bought on the credit of the joint adventure. See also cases of

McNiven and Marshall, referred to under § 20.

22. Where land or any heritable interest therein has become Conversion into

partnership property, it shall, unless the contrary intention P^"^^""^

(jj) See Pawsey v. Armstronj (</) 18 Cli. D. pp. 707—708.

(1881), 18 Ch. D. 698 ;
Burdon v. (r) See also "

Partnership," p.

Barlcus (1862), 3 C4ift'. 412
;

4 De 3.30.

G. F. & J. 42. (s) 8 E. 319,
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Section •22.

E land held

5 partnership

roperty.

appears, be treated as between the partners (including the

representatives of a deceased partner), and also as between

the heii's of a deceased partner and his executors or adminis-

trators, as personal or moveable and not real or heritable

estate.

'onversion ot

ind.

"
Partnership,' pp. 343 et seq.

The English decisions npon this point although somewhat conflicting,

had established the doctrine adopted by the legislature in this section (<)•

The rule was founded upon the equitable doctrine of conversion, based

upon the right of each partner to have the partnership property sold on the

dissolution of the partnership, and the proceeds of sale divided amongst

the partners after discharging all the debts and liabilities of the partner-

ship («). If, therefore, there is no right to a sale, there will, it is conceived,

be a contrary intention within the meaning of the section {x).

The section applies to all land which is partnership property by whatever

means it became so, and therefore leaves no room for the distinction at one

time drawn
(?/) between lands purchased out of the partnership assets and

lands which became partnership property by other means. The section

only applies to land which is partnership property and has no application

to land held by partners as co-owners and not as partners (.:).

Probate and legacy duty are payable in respect of a share in a partner-

ship the assets of which consist of land (a).

An agreement to assign a share • in a partnership, part of the assets of

which consists of land, is within § 4 of the Statute of Frauds (h).

A partner's share in the land of the partnei-ship is within the Mortmain

and Charitable Uses Act (c).

As to the right to vote on the election of members of parliament in

respect of land belonging to a partnei-ship, see "
Partnership," p. 348.

Scotch Law.

Scotch Law. This is the existing law. Professor Bell traces the peculiarity to the pro

Conrersion to indiviso right vested in the partners for behoof of creditors in the first place

moveable estate.

(t) See the cases collected and

examined in "
Partnership," pp. 343

et seq.

(u) See A.-G. v. Hubbuck (1884),

13 Q. B. Div. p. 289 ; Darby v. Darby

(1856), 3 Drew, 495
;

i?e Hulton, W.
X. 1890, p. 14.

(a) Steward v. Blakeway (1869), 4

Ch. 603, and 6 Eq. 479, and the re-

marks of BoAven, L.J., in A.-G. v.

Hubbuck (1884), 13 Q. B. Div. p. 289.

(v) See Cookson v. Coohan (1837),

8 Sim. 529.

(,v)
See Rowley v. Adams (1844),

7 Beav. 548
;
Steward v. Blakevxiy

(1869), 4 Ch. 603, and 6 Eq. 479.

(a) A.-G. v. Hubbuck (1884), 13

Q. B. Div. 275 ; Forbes v. Steven

(1870), 10 Eq. 178.

(b) Gray v. SmUh (1889), 43 Ch.

D. 208. This question was not

argued in the Court of Appeal.

(c) Askwoiih V. Mvmn (1878), 15

Ch. D. 363, decided under the re-
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and of partners afterwards, the beneficial interest under this quad trast Section 23.

being a jus crediti {d). The rule has been long recognised in Scotland :

"

Corse V. Corse (e), Murray (/), Kirhpatrich v. Sime (1811) (gr),
Minto v.

Kirkpatrick (1833) (h), Irvine (1851) (t).

23.— (1.) After the commencement of this Act a writ of Procedure

execution shall not issue against any partnership property nl^hip ^ropert^

except on a iudgment against the firm. ^"""^ partners
•^ JO o

separate judg-

(2.) The High Court, or a judge thereof, or the Chancery mentdebt.

Court of the county palatine of Lancaster, or a county court,

may, on the application hy summons of any judgment creditor

of a ])artner, make an order charging that partner's interest in

the partnership jsroperty and profits with payment of the

amount of the judgment debt and interest thereon, and may

b}- the same or a subsequent order appoint a receiver of that

partner's share of profits (whether ah-eady declared, or accru-

ing), and of any other money which may be coming to him in

respect of the partnership, and direct all accounts and in-

(juiries, and give all other orders and directions which might

have been directed or given if the charge had been made in

favour of the judgment creditor by the partner, or which the

circumstances of the case may require.

(3.) The other partner or partners shall be at liberty at any

time to redeem the interest charged, or in case of a sale being

directed, to purchase the same.

(4.) This section shall apply in the case of a cost-book

company as if the company were a partnership within the

meaning of this Act.

(5.) This section shall not apply to Scotland.

This section is new and is intended to do away with the hardship and

inconvenience previously caused by partnership property being taken in

execution for a partner's separate debt, and to substitute a procedure, by
which a complete and equitable settlement of the rights of all parties, may
be effected (A-).

pealed Act, 9 Geo. II. c. 36. The
(r/)

5 Paton's App, 525.

present Act, 51 & 52 Vict. c. 42, is (h) 11 S. 632.

the same is this respect. (i) 13 D. 1367.

{(l)
2 Bell's Com. 501. (k) See ante, p. 2, and generally as

(') 10th Dec. 1802, F. C. to the previous law,
"
Partnership,"

(/) 5th Feb. 1805, F. C. pp. 356 et seq.
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Section 23.

Sub -section (1).

Sub-section 1.

Aftn- the commencement of ihia Act.—I.e. 1st January, 1891, see § 49.

A v:rit of execution. — Tlie Act contains no definition of a writ uf

execution, biit the term wlien used in the rules of the Supreme Court

includes writs oi fieri facias, capias^ elegit, sequestration and attachment and

all subsequent writs that may issue for giving effect thereto (/).

Partnership iiroperty.
—See ante, § 20.

Sub -section {'1).

Extent of

charfre.

Accounts and

inqinries.

Sub-section 2.

Sub-section 2 should be compared with 1 & 2 Yict. c. 110, § 14, which

enables a judgment cieditor to obtain a charging order upon any shares in

a public company in England belonging to his judgment debtor {m).

CJiancery Court of the County Palatine of Lanraster.—See now 5.3 & 54

Vict. c. 2.3.

Oh the ap'plicatidH hy summons.—No directions are given in this act as to

the procedure to l)e adopted, but probably R. S. C. Order XLVI. will apply.

Under 1 & 2 Vict. c. 110, §§ 14 and 15, an order nisi charging the shares of the

judgment debtor is obtained ex parte, and the order is served upon the com-

pany, whose shares are charged, and upon the judgment debtor or his solicitor.

The application for the order absolute is made to a judge in chambers (h).

Charyivcj that jtartner's interest in the partnership property and profits.
—

Tlie Act contains no definition of a partner's interest in the partnershij)

property. The bill in its original form defined a partner's share in the

partnership property at any time as the proportion of the then existing

partnership assets to which he would be entitled if the whole were realised

and converted into money and after all the then existing debts and

liabilities of the firm had been discharged. This definition, though now

omitted, seems to be in accordance with the law (o).

An order under this section will charge the whole of the partner's

interest, whereas formerly the sheriff iinder a fi.fa. could only sell the

sliare and interest of the execution debtor in such of the chattels of the

partnership as were seizable under such a writ {p).

Direct all accounts and inqHirics, (£-c.—It Avould seem that these words

Avill not entitle a judgment creditor to any account of tlie partnershiji

transactions, so long as his judgment debtor remains a meml)er of the firm,

except perhaps where by agreement between the partners a partner may
give this right to his assignees. See infra, § 31.

Though it seems to follow from this section that a judgment creditor Avho

lias obtained a charging order will be entitled to an order for the sale of his

judgment debtor's interest in the partnership (see sub-section 3 of the

(I) R. S. C. Order XLII. r. 8.

(?rt) See "
Lindley on the Law of

Companies," p. 460, and "Annual

Practice," Order XLVI. r. 1 and

notes.

(n) "Annual Practice," Order

XLVI. r, 1, and
"
Daniell's Chancery

Practice," pp. 934—941.

(o) Sec "
Partnership," p. 339.

{p) Helmorc v. Smith (1886), 35

Ch. Div. 436.
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section) there may be a ciuestioii -whether he is entitled to a decree of fore- Section 23.

closure against his judgment debtor
;
the balance of authority appears to be

in favour of such a right (q). Assuming the judgment creditor to be en-

titled to such an order, the Court M-ill probably have po^ver under this

section to make an order for the foreclosure or sale without an indei>endent

action lieing commenced for that purpose (r).

A charging order under this section will not confer upon the judgment Extent of rights

creditor any greater right than the debtor could honestly give him (*) and "'"'*^'" charging

therefore it will not give him priority over a person to whom the partner
has assigned his interest subsequently to the judgment and previously to

the charging order
{t).

If a charging order is made imder this section, the partners of the judg-
ment debtor have the right to dissolve the partnership. See infra, § 33 (2).

Sub-section .3.

Sub-section 3, while giving the partners uf a judgment debtor against Sub-section (3)

A\'hom a charging order has been made under this section the right to re-

deem tlie charge, does not in terms give the judgment creditor the right to

a decree of foreclosure against such partners ;
and qiuerej whether such a

riglit is consistent with a right to redeem at any time ?

Sub-section 4.

Sub-section 4 removes any difficulty arising from the doubt whether cost- Sub-section (4).

book companies were or were nut public companies within the nieaniug of

1&2 Vict. c. 110, § 14(»).

Sub-section 5.

Scotch Law.

By the common la^- of Scotland, and as a consequence of the separate
Scotch Law.

persona of the firm, the interest of a partner in the concern is attach- Sub-section .":.

able by his creditors. Professor Bell savs :

" Another consequence
"

(of the P^^rtner s

„,„,,.,', 1. ,. ... interest attach -

separate persona ot tiie nrm) "is that the creditors ot a partner, it they able by arrest-

want to attach his share, must arrest in the hands of the company as a meut.

separate person
"

(x). Again,
" The share of each jiartner is a portion of

((/)
See cases decided under J & 2

Vict. c. no, § 13, in favour of the

right, Ford\. JVastell (1841 ),G Hare

229, and 2 Ph. o91
; Jones v. Baile>j

(1853), 17 Beav. 582; Messcr v.

Boyle (1856), 21 Beav. 559
; Ucrl-ett

v. Buckley (1874), 17 Eq. 435, and

against the right, Footner v. Stcrrp.'i

(1852), 5 De G. & Sni. 736.

(/) Compare Leggott v. Jresfern

(1884), 12 Q. B. D. 287.

(•*)
Be Omlow's Trusts (1875), 20

Eq. 677 ; GHU v. Continental Gas Go.

(1872), L. E. 7 Ex. 332 : cases

decided under 1 & 2 Vict. c. 110.

(0 Scott V. Lord Hastings (1858),

4 K. & J. 633 ; Brearcliff'v. Dorring-

ton (1850), 4 De G. & Sm. 122, cases

decided under 1 & 2 Vict. c. 110.

(((.)
See "

Lindley on the Law of

Companies," p. 463.

(/) 2 Bell's Com. 508.
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Section 23. the universitas : it forms a debt or demand against the company, so as to be

arrestable in the hands of the company
"
(y). Tlie interest of a partner

A\hich is so attachable is his proportionate share of the partnership assets,

after paying partnership delits. In the recent case of Parnell v. Walter

(1889) (,v), Lord Kinnear explains that the law of England, as proved to

him, was precisely the same as the law of Scotland, and that it followed as

a necessary consequence that particular debts due to the firm could not be

taken in execution by the creditor of a partner for a private debt
; but,

lie added, "it is not, in my opinion, because of the mere impersonation of

the firm that its assets cannot be arrested by the creditors of a partner, but

because the partner has no separate share in the assets which is capable of

being attached by that diligence. The principle is that a partner has no

right to claim any particular portion of the assets as belonging exclusively

to him
; and neither his assignees nor his separate creditors can have any

higher right against the joint property than the debtor or cedent from

whom they derive tlieir interest. The true ground, therefore, is that which

is stated in Lord Pitfuur's note, quoted by Mr. Bell, when he says that the

creditors of the jjartner can only affect his share of the balance after pay-

ment of the co-partnery debts "
(«).

The diligence for attaching the partner's interest is arrestment, not

poinding, for the partnership assets are in the hands of the firm, or of

the partners on its behalf (6) ;
and not adjudication, for it is moveable not

heritable in character : Rae v. NeiUon (1742) (c) ;
Neihon v. Eae (1745) {d).

The arrestment attaches the pai'tner's interest while the firm subsists,

but requires to be made eftectual by an action of furthcoming, -which

cannot be raised till the dissolution of the partnership (e).
In the case of

Rae (supra), it was observed on the bench that an arrestment could not

carry a right of partnership to any other efi'ect than to pursue a division

and the arresting creditor was not entitled to name a partner in place of his

debtor. This is obvious (/). The debtor remains a partner, and if a

definite term be fixed by the contract, the creditor seems to have no means

of forcing an earlier dissolution ;
but the creditors will through him reap

the whole accruing benefits during the subsistence of the partnership, and

the other partners cannot object : per Lord Gifford in Cassells v. Sfeicart

(1879) {(/). If it be a partnership at will, can the creditor compel his

debtor to dissolve, or exercise the power himself ? or can the power be

adjudged from his debtor, and put in exercise ? These questions have not

been solved in the law of Scotland, probably either because special stipula-

tions in the contract of copartnery usually provide for the retirement of

insolvent partners, or the inconveniences of a continuing arrestment have

been found potent enough to compel a settlement.

(y) 2 Bell's Com. 536. {d) M. 723.

(-) 16 R. 917. (e) Erskine, >>upru.

(«) 16 R. 925. (/) Bell's Pr. § 358.

(6) Erskine III., 3, 24. {y) 6 R. 936, 956.

(0 M. 716.

I
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24. The interests of partners in the partnership property Section 24.

and their rights and duties in relation to the partnership shall Rules as to

be determined, subject to any agreement express or implied auUeTcff^"'^

between the partners, b}' the following rules : partners subjer t

/I \ k M ^ •1-11 *^ si)ecial agree-
(1.) All the partners are entitled to share equally in the ment.

capital and profits of the business, and must con-

tribute equally towards the losses whether of capital

or otherwise sustained by the firm. (See itifra,

p. 62.)

(2.) The firm must indemnify every partner in respect of

payments made and personal liabilities incurred by

him—
(a.) In the ordinary and proper conduct of the

business of the firm
;
or

(b.) In or about anything necessarily done for the

preservation of the business or property of the

firm. (See infra, p. 64.)

(8.) A partner making, for the purpose of the partnership,

any actual paj'ment or advance beyond the amount

of capital which he has agreed to subscribe, is entitled

to interest at the rate of five -per cent, per annum
from the date of the payment or advance. (See infra,

p. 65.)

(4.) A partner is not entitled, before the ascertainment of

profits, to interest on the capital subscribed by him.

(See infra, p. 66.)

(5.) Every partner may take part in the management of the

partnership business. (See infra, p. 66.)

(6.) No partner shall be entitled to remuneration for acting

in the partnerslyp business. (See infra, p. 66.)

(7.) No person may be introduced as a partner without

the consent of all existing partners. (See infra,

p. 67.)

(8.) Any diff'erence arising as to ordinary matters connected

with the partnership business may be decided b}' a

majority of the partners, but no change may be

made in the nature of the partnership business

without the consent of all existing partners. (See

infra, p. 68.)

(9.) The partnership books are to be kept at the place of
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Section 24. business of the ijartnership (or tlie principal place, if

there is more than one), and every partner ma}-,

when he thinks fit, have access to and inspect and

copy an}' of them. (See infra, p. 69.)

Partni'i-tihip Property, sco §§ 20 and 21.

Sub-section

Shares of

yifirtners in

liirtner^iliiji.

Sub-section 1.

(1),
"
Partnership," p. 348.

If it be proved that the partners contributed the capital of the partner-

ship in unequal shares it is presumed that, in the absence of an agreement

to the contrary, on a tinal settlement of accounts, the capital of the business

remaining after the payment of outside deljts and liabilities, and of what is

due to each partner for advances, will, subject to all proper deductions, be

divided amongst the partners in the proportions in which they contributed

it and not equally (7*).
But although tlie partners may have contributed

the capital unequally they will, in the absence of any agreement, share

profits and losses, whether of capital or otherwise, equally (i).

If it has been agreed that profits shall be divided in a certain proportion

the inference, in the absence of an agreement to the contrary, is that losses

are to be shared in the same proportion {k).

In the absence of any agreement, the partners will have to share the losses

equally, even though the loss may have been due to tlie conduct of one part-

ner more than another, provided he is acting 6o/ur /t/e and without culpable

negligence (/). But where a loss has been incurred by the fraud, culpable

negligence, or wilful default of one partner, hitherto the other partners liave

l)een entitled to throw the whole of such loss upon the partner in default
(?;;),

uidess they have treated the loss as a partnership loss {n); and it is conceived

that this sub-section has in no way deprived them cf this right.

The rule contained in this sub-section applies to partnerships for a singk'

transaction (o).

Where a firm, say of two persons, enters into a partnership transaction

with a person who is not a member of the firm, if the two partners entered

into the speculation as a firm the profits and losses will be divided equally

{h) See mfra, § 44 {h), 1, 2, and 3.

[i) Steu-art v. Forbes (1849), 1

Mac. & G. 137 ;
JVehster v. Bran

(1849), 7 Ha. 159; Robinson v.

Anderrson (1855), 20 Beav. 98, and

7 De G. M. & G. 239
;
Peacock v.

Peacock (1809), 16 Vesey 49, and

other cases cited "
Partnership," pp.

348 d seq.

{k) See per Jessel, M.R., in Albion

Life A!^-<iira,tcc Society (1880), IG Gh.

Div. p. 87, and infra, § 44 (a).

{I) Ex parte Letts and Steer, 26 L.

J. Ch. 455.

(rn) Thomus v. Atherton (1878),

10 Ch. Div. 85, and "
Partnership,"

pp. 386 et
sell.

()i) Cragg v. Ford (1842), 1 Y. &
C. C. C. 280.

(o) See Robinson v. Anderson

(1855), 20 Beav. 98, and 7 De G. M.

& G. 239. i
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ill two parts, but it' they entered into it as two individuals tlie profits and Section 24.

losses will be sliared etj^ually between all three (p).

Where some jiartuers have retired and the others have taken over their

shares, the inference, in the absence of evidence to the contrary, is that the

continuing partners took the shares of the retiring members in the

proportions in which they, the continuing partners, were originally

interested in the business (q).

An agreement excluding the application of this sub-section mav be

inferred from tlie mode in whicli the partners have dealt with each other

and from the contents of the partnership books (;•).

Scotch Lav.

This is the existing law and is. in accordance with the House of S:otch Law.

Lords' decision in Canqibdl's Trustees v. Thomson (1829—31)(s). In that

case the Court of Session held that "
according to the law of Scotland the

presumption was for equality," and Professor Bell had before stated the

doctrine thus :
—" The presumption is that in the oiiinion of the parties

their several contributions "
(of property, money, skill, or labour)

<• are

equalised, though it may be impossible or ditficult to state in what that

erpiality consists
"

[t). The House of Lords (Lords Brougham and Wyn-
fnrd) held the judgment of the Court of Session to mean " that where there

is no express contract fixing the rights of the parties, the partnership

]>roperty and the partnership profits must be equally divided," and that

this was an over-ruling presumption of law. It is not quite clear that this

is what the Court of Session really meant
;
for it was there stated that

''

confessedly there is no evidence as to the extent of the share, and in the

absence of evidence it is the duty of the judge to tell the jury tliat they

must find equality, so that a remit to the jury court is superfluous" (ft).

In somewhat similar terms Lord Brougliam stated that the jury would only

have recourse to the presumption of e^iuality in the last resort and for want

of evidence. Accordingly the House of Lords reversed, and directed the

Court of Session to send an issue to the jury court to ascertain, under all

the circumstances, what was the fair proportion of the business to which

the party was entitled (u). Similarly, in a later case of joint adventure in

the absence of any circumstances indicating a different proportion the shares

were held to be equal : Fergusson v. Gmhccm (1836) (rr).

In a prior Scotch case in the House of Lords, Struthers v. Barr (18213) (y),

it ^\as held Ijy Lord Gilford, reversing the judgment of the Court of Session,

(p) JVarnerv. ^'iinith (1863), 1 De W. & S. 16
; Bell's Prin. § 362.

G. J. & S. 337. (0 2 Bell's Com. 503.

(,j) Rohleyy. Brooke (1833), 7 Bli. (tt) 7 S. 653.

N. S. 90, and see Copland v. (n) See also Aberdeen Bank v.

Toulmin (1840), 7 CI. & Fin. 349. Clark (1859), 22 D. 44.

(r) Stewart v. Forbes (1849), 1 (x) 14 S. 871.

Mac. & G. 137. (u) 2 W. & S. 153.

(s)
Ersk. III. 3, 19

;
7 S. 650, 5

^ *
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Section 24. that the extent of a partner's interest, where not fixed by contract, was not

to be regulated by the amount of his input capital, as compared with that

of the other partners, but that he was to be held as having an equal share,

and to be liable for losses in the same proportion. There was no written

contract, and the case was stated to be one merely of evidence. Lord Gifford

holding that it appeared evident that at the outset the respondent was to

have an eqvial share, each to contribute one-third of the capital, though he

actually contributed less than one-third, and less than the other partners

did.

Under this sub-section it is thought that the amount of input capital,

though an important element, will not be conclusive. If there be no other

-circumstances to throw light (a case not very likely to occur), it may deter-

mine the proportion ; but, as was observed by Lord President Hope in

Camphell's Trustees v. Thomson, which was a professional partnership,
"

it is

immaterial that no capital was contributed, because a person's mind and

exertions may be more valuable than capital." And Mr. Erskine says,

"the skill or industry of one partner may be worth the stock of

another "
(z).

I

Sub-section

Right of in-

demnitv.

Sub-section

Sub-section 2.

(2)
"
Partnership," pp. 368 et seq.

Sub-section (2) (a) is in accordance with the previous law.

Since every partner is an agent of the other partners for the purpose of

carrying on the partnership business in the usual waj^ (see supra, § 5), it

follows from the ordinary rules of principal and agent that he is entitled to

be indemnified against all loss incurred by him while so doing (a), unless

it has been incurred by his own fraud, culpable negligence, or wilful

default (b).

(2) The second half of sub-section 2 is also in accordance with the previous

law (c). The right to indemnity in this case rests on a different basis to the

right under the former clause of this sub-section. For a partner is not the

agent of a firm for doing any act, however urgent it may be, unless such

act is done in carrying on the partnership business in the usual way (see

supra, § 5, and notes). The right to indemnity in these cases arises

cpiasi ex contractu ; analogous rights are found in cases of salvage and

average (d).

There will be no right of indemnity for any payments which are incon-

sistent with the agreement between the partners (e).
And it is quite open

to partners to agree that, as between themselves, they shall not be liable

{z) 7 S. 652
;
Ersk. III. 3, 19.

(a) See "
Partnership," pp. 369 d

seq.

(6) See ante, p. 62, note (m).

(c) Ex parte Chippendale (1854),

4 De G. M. & G. 19, and " Partner-

ship," p. 383.

((/)
See Sir Frederick Pollock's

"
Digest of the Law of Partnership,"

5th ed. p. 72.

(e) Thornton v. Procter, 1 Anst.

94, and "
Partnership," p. 383.
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beyond a certain sum, and in such a case no partner can enforce contribu-

tion or indemnity beyond that amount (/). They may even by agreement

entirely exclude the right to iiidemnity ((/),

Scotch Law.

This is the existing law, and arises from each partner being liable to the

debts of the company, and entitled, under the general or implied mandate,

to bind the company within the lines of its business. But where the actings

are illegal, e.g., contravention of Truck or Revenue statutes, the company is

not liable to indemnify the partner, and an innocent partner forced to pay
a penalty is entitled to relief against the guilty ones : Finlayson v.

Braidhar Co. (1864) (A) ; Cam2)lell (1834) (i). Nor can any action be main-

tained by one partner against another for loss, remuneration, or accounting

in connection with an illegal enterprise : Gibson v. Stewart (1835) (A).

Section 24.

ScoToa Law.

Sub-section 3.

"
Partnership," p. 390. Sub-section (3).

Sub-section (3) is in accordance with the previous law (l). Right to interest

It does not appear to be necessary in order to give the partner making
°" advances,

the advance a right to interest that his co-partner should be aware of the

transaction (m) ; but the advance must be of such a nature that the partner

making it has a right to be indemnified by the firm («).

If the firm carries on a business in which it is customary to pay a higher

rate of interest than 5 per cent., or if a higher rate has been allowed in the

books of the particular partnership, there will be an implied agreement to

pay such higher rate, which will exclude this sub-section (o).

A partner indebted to the firm in respect of money borrowed or in respect

of a balance in his hand is not liable for interest, unless there has been

a fraudulent retention or an improper application of the money (p).

See also infra, § 29.

Scotch Lav).

Professor Bell points out that the liability between the firm and indi-

vidual partners, in respect of advances beyond the contribution of partner-

ship stock, rests on the relation or principle of debtor and creditor
;
but a

partner is barred from competing against the firm's creditors (9). The

advance is a loan, and money lent bears interest even though not stipulated

for, "unless from the circumstances of the case there is ground in equity

Scotch Law.

(/) Worcester Corn Exchange

(1853), 3 De G. M. & G. 180.

{g) Ex pa.rte Chippendale (1854),

4 De G. M. & G. 52.

{h) 2 Mc. 1297.

(i) 12 S. 573.

Qc) 14 S. 166 ;
1 Robin. App. 260.

(I) See Ex parte Chippendale

(1854), 4 De M. & G. 36.

L.P.S.

(ni) See case in last note.

(w) See ib. and § 24 (2).

(0) See "Partnership," p. 390,

and commencement of this section.

(p) Bhodes v. Rhodes (1860),

.lohns. 653, and 6 Jur. N. S. 600 ;

and other cases cited,
" Partner-

ship," p. 391.

(3) 2 Bell's Com. 507 and 536.

F
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Section 24.

rABTNERSHIP ACT, 1890.

to hold that interest was not meant to be demanded "
(r) : Caningharae v.

Bosioell (1868) (s). Five per cent, is legal interest, and is due in the absence

of special stipulation. This sub-section, however, removes any doubt as to

liability for interest, and fixes the rate. A contribution of capital in money,

due at a .specified date and in arrear, will likewise bear interest at 5 per

cent, from the due date, unless otherwise stipulated. In Ballandene v.

Glasgow Union Bank (1831)) (0, it was so stipulated and enforced.

f

Sub-section (4).

Interest on

capital.

Sub-section 4.

"
Partnership," p. 389.

Sub-section (4) is in accordance with the decision of Cooke v. Benhow

(1865) (li), but like the other sub-sections of this section it only applies in

the absence of any agreement between the partners.

Scotch Law.

Subsection (5).

Right of

management.

Scotch Law,

This is the existing law, but is often the subject of stipulation to the

contrary.

Sub-section 5.

"
Partnership," p. 301.

The rule contained in sub-section (5) has long been recognised. Even if

one partner has mortgaged all his share and interest in the partnership to

his co-partner, the latter will not be permitted during the continuance of

the partnership to avail himseK of his rights as a mortgagee, to exclude the

former from interference in the partnership (x).

Not only may every partner take part in the management of the partner-

ship business, but, in the absence of any agreement to the contrary, it is

the duty of every partner to attend diligently to the business.

Scotch Law.

Scoicu Law. This is the existing law. The right to take part in the management
flows from the mandate in the firm's affairs which is imiilied in part-

nership. Hence payment to a partner is payment to the firm : Nicoll v.

Eeid (1878) (i/). The right may be excluded by contract. It would not be

excluded by an arrestment or assignation of a partner's interest in the

concern. Sec infra, § 31.

Sub-sectiou (6).

Sdb-section 6.

"
Partnership," p. 380.

It is conceived that sub-section (6), which is in accordance with the

(r) 1 Bell's Com. 692.

(s) 6 Mc. 890.

(0 1 D. 1170 ; 1 Bell's Com. 691.

(tt)
3 De G. J. & Sm. 1

; "Partner-

ship," p. 389.

{x) Rowe V. Wood (1822), 2 J. &
W. 558

;

"
Partnership," p. 301.

(I/) 6E. 217.
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previous law, will not prevent a partner from obtaining compensation Section 24.

for extra work and trouble imposed upon him by his co-partner wilfully Remuneration

neglecting to attend to the partnership business (a).
lor extra work.

Where a i)artner has died or retired, and his co-partners have continued

the business without any final settlement of accounts between the firm and

the outgoing partner or his estate, the continuing partners are, in the

absence of special reasons to the contrary, allowed some remuneration for

their trouble (b).

Scotch Law.

" This is one of the plain and obvious principles of the law of Scotch Law.

partnership :

"
per Lord Justice Clerk (Inglis) in Pender v. Henderson,

(1864) ((•). Any claim to remuneration must be rested on specified grounds
of express or irai^lied agreement, and such agreement cannot be inferred

from the mere circumstance of one partner having taken the sole manage-
ment : per Lord Barcaple in Faulds v. Roxburgh (1867) {d) ; McWhirter v.

Guthrie (1821) {e). The same applies to joint adventure : Campbell v.

Beath (1826) (/). But where services were given by one of four joint

lessees of a farm under the erroneous belief that he had right to the farm,

a claim for remuneration was sustained : Anderson (1869) (</).

Sub-section 7.

"
Partnership," pp. 363 et seq. Sub-section (7).

Sub-section (7) states a proposition which has long been recognised as

one of the fundamental principles of partnership law.

The consent to the introduction of a new partner may be given pro- - Introduction of

spectively ;
as observed in Loverjrove v. Nelson (1834) (V).

" To make a person
"^^^ rartner.

a partner with two others their consent must clearly be had, but there is no

particular mode or time required for giving that consent
;
and if three enter

into a partnership by a contract which provides that on one retiring, one of

the remaining two, or even a fourth person who is no partner at all, shall

name the successor to take the share of the one retiring, it is clear that this

would be a valid contract which the Court must perform, and that the new

partner would come in as entirely by the consent of the other two as if

they had adopted him by name."

As to the effect of the assignment by a partner of liis share in the

partnership, see infra, § 31.

As to the apparent exception in the cases of mining partnerships and

partnerships in ships, see ''

Partnership," p. 366.

{a) Aircy v. Borham (1861), 29 (d) 6 Mc. 373 (375).

Beav. 620. (f) H. 760.

(6) See '-Partnership," p. 381. (/) 2 W. & S. 25.

and p. 524 et seq. ; and infra. § 42 (1 ). (g) 8 Mc. 157.

(c) 2 Mc. 1428 (1438).

'

(i) 3 M. ^ K. 20.
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Section 24.

Scotch Law.

PARTNERSHIP ACT, 1890.

Scotch Law.

This is tlie existing law, and floAvs from " the delectus personal implied in

the nature of the contract," which
" bars the admission ofnew partners either

by succession or alienation
"

(/c).
But the parties may stipulate that their

heirs and even their assignees shall be adopted in their room (l) ; a curious

illustratioj) of which is the case of Warner v, Cuninghame (1815) (m),

wliere two partners granted to themselves and their heirs and assignees

mutual leases of coal and salt works on their respective estates for 124 years,

which were held by the House of Lords binding on the heirs taking up

the succession. A share in a partnership destined to heirs goes to the

heir in mohilibus: Irvine (1851) (71). In Hill v. JFylie (1865) (0), and

Beveridge (1872) {p), the partnership was continued between the surviving

partners and the representatives or testamentary trustees of the deceased,

the latter collectively constituting one partner.

)ub-section (8).

lights of

Qajority.

Scotch Law.

Sub-section 8,

"Partnership," pp. 313 et seq.

The first part of sub-section (8) adopts what was stated as probably the law

in "Partnership," p. 314, though, as there pointed out, there does not

appear to have been any clear and distinct authority on the point.

If there is no provision in the partnership articles on the point in dispute

and the partners are equally divided, those who forbid a change must

prevail ;
in re communi potior est conditio proliihentis (q).

In order that the decision of the majority may bind the minority, the

majority must be constituted and act in perfect good faith, and every

partner has a right to be consulted, to express his own views, and to have

those views considered by his co-partners (r).

The rule that no change may be made in the nature of the partnership

business without the consent of all the partners was laid down and acted

on by Lord Eldon in Natusch v. Irving (s) and Const v. Harris (1824) (<),

and these cases have since been frequently followed. The difficulty in such

cases is in the application of the rule to the facts in each case
;
instances of

its application will be found in
"
Lindley on the Law of Companies," p. 320.

Scotch Law.

The right of a majority in number of the partners has hitherto been

assumed ;
but by contract it is frequently stipulated that the votes shall be

(Jc) 2 Bell's Com. 509, 520.

ll) Ibid.

(m) 3 Dow. 76.

(n) 13 D. 1367.

(0) 3 Mc. 541.

(2?) L. R. 2 Sc. App. 183.

(q) See "
Partnersliip," p.

and cases there cited.

314,

(r) See Const v. Harris (1824),

Turn. & R. 525
; and other cases

quoted,
"
Partneiship," p. 315.

(s) Gow on "
Partnership," App.

p. 398, ed. 3, and "Partnership," pp.

316—317.

(0 Turn. & R. 525.



53 & 54 VICT. CAP. 39. 6{

in proportion to the partner's interest in the concern. Mr. Clark (u) states Sections 24—25

some rules in reference to the powers of majorities, but there is no direct

authority by decision. Compare TFyse v. Abbot (1881) (x) as to trustees

duty of consultation in trust affairs.

Sub-section 9.

"
Partnership," pp. 404 and 421. Sub-section (9).

Sub-section (9) states the previous law on this subject, but like the Partnership

other sub-sections of this section, it is subject to any agreement between the '^°'^^^-

partners.

As to the duty of keeping accounts, see infra, § 28.

Scotch Laiv.

The place where the business books of the partnership are kept is an im- Scotch Law.

portant element in determining the seat or centre of the business, and thereby

the domicile of the firm : j^er Lord Shand, in Lord Advocate v. Laidlaifs

Trustees (1889) (z). Under the existing law "
it is the privilege of each of the

partners, unless they are excluded by the contract, to see the whole books

at all times
;

" but "
it is not the privilege of a partner to introduce a

stranger to examine the books": per Lord Colonsay, in Gavieron v.

McMurray (1855) {a). But when the partners are engaged in a litigation

with each other, they are entitled to professional assistance in the in-

spection (b). The exclusion will not hold in a charge of fraud against

partners : see Collins (1850) (c).

26. No majority of the partners can expel an}^ partner unless Expulsion of

power to do so lit

between the partners.

a power to do so has been conferred by express agreement

''

Partnership," pp. 426 and 574.

It should be noticed that the power of expulsion must be conferred by

express agreement, and this is in accordance with the decision in Clarke v.

Hchrt (1858) [d).

Powers of expulsion are "
strictissimijuris

" and "parties who seek to enforce

them miist exactly pursue all that is necessary in order to enable them to

exercise this strong power
"

{e). They must also be exercised in good faith,

(u) Clark on Partnership, pp. 186 (c)
13 D. 349.

et seq. \d) 6 H. L. C. 633.

{x) 8 R. 983. (e) Per Lord Chelmsford in Clarice

\z) 16 R. 959, 974; revd. 17 R. v. Hart (1858), 6 H. L. C. 650.

(H. L.). See also Blisset v. Daniel (1853), 10

(a) 17 D. 1142. Ha. 493.

(6) Ibid.
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^pulsion of

irtuer.

!ctions 25—26, and the partner, whom his co-partners seek to expel, must have a full oppor-

tunity of explaining his conduct (/).

An attempt to expel a partner which fails, owing to the absence of a power
of expulsion or the irregular exercise of such a power, is void, and the

partner whose exjjulsion was attempted, never having ceased to he a partner,

can recover no damages for the ineffectual attempt to expel him (r/).

A power to determine the partnership, if the business should not be con-

ducted or the results not be to the satisfaction of one of the partners, must be

distinguished from a power to expel. lu such a case, as Jessel, M.R., pointed

out,
"
you give the power to a single jiartner in terms which show that he

is to be the sole judge for himself, not to acquire a benefit but to dissolve

the partnership, and in such a case he may exercise the discretion capri-

ciously and there is no obligation upon him to act as a tribunal or state the

grounds on which he decides"
(/().

It may be a (question how far an express power to expel a partner without

giving any reasons for such expulsion and without hearing him would be

upheld liy the Court (/).

Scotdi Law.

This is in accordance with existing law. Clauses providing for expulsion

of a partner are stridissimi juris: Munroy. C'oivan, 1813 {k). See case of

a power to repone a partner who had agreed to go out : Tennent v. Tennenfs

Trustees (1868-70), 6 Mc. 840 ;
8 Mc. (H. L.), 10.

Scotch Law.

tirement

ira partnership
will.

26.— (1.) Where no fixed term lias been agreed upon for the

duration of the partnership, any partner may determine the

partnership at any time on giving notice of his intention so to

do to all the other partners.

(2.) Where the partnership has originally been constituted

by deed, a notice in writing, signed by the partner giving it,

shall be sufficient for this purpose.

i

b-section (1).

SUB-SECTION 1.

"
Partnership," pp. 571 et seq.

The first part of this section is in accordance with the previous law.

The notice of dissolution must be explicit (m), but may be prospective (?)).

(/) Wood V. TFoad (1874), L. R.

9 Ex. 190 ; Lahouchere v. Wharn-

cliffe (1879), 13 Ch. D. 346
;
Steuart

V. Gladstone (1879), 10 Ch. Div. 626.

See "
Partnership," pp. 426 et seq.

{g) Wood v. Woad (1874), L. R.

9 Ex. 190. Compare New Chile Gold

Mining Go. (1890), 45 Ch. D. 598.

{h) Bmsell v. Russell (1880), 14

Ch. D. at p. 480. Compare Blissett

V. Daniel (1853), 10 Ha. 493.

(i) See Sir Frederick Pollock's
"
Digest of the Law of Partnership,"

5th ed. p. 76.

{k) 8 June, F. C.

(?n) Van Sandau v. Moore (1826),

1 Russ. 463.

(n) Mellersh v. Keen (1859), 27

Beav. 236.
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If once given it cannot be withdrawn without the consent of all the

partners, even though one of them be a lunatic (o).

A notice will be effectual though one of the partners is a lunatic, but in

such a case the dissolution cannot be carried out witliout having recourse to

an action {p).

Scotch Law.

This is the settled rule in partnerships at wdll: Marshall v. Mar-

shall (q). The notice does not require to be "
reasonable," per Sir Wm.

Grant, M.R., in Featherstonhaugh v. Femoiclc (r), notwithstanding Erskine's

dictum that a partner shall not renounce from unfair or interested

views
(s). Professor Bell observes that "

although in such cases the

dissolution cannot be prevented, the beneficial effects of it will be com-

municated to the partnership ; the acquisition will be held as partnership

property at the time of the dissolution
"

(t) : McNiven v. Peffers (1868) («).

Section 26.

Scotch Law.

Sub-section 2.

"
Partnership," pp. 572 et seq.

Sub-section (2) settles a point which has long been considered doubtful (x). Sub-section (2).

It will be observed that this sub-section says that a notice in writing signed

by the partner giving it shall be sufficient, and not that such a notice shall

be necessary. It would, however, be prudent in all cases to give such a

notice as is here mentioned. As to the date of the dissolution, see infra,

§ 32
;
and the effect thereof, see infra, § 38.

The act does not deal with the right of a partner to retire, as distinguished Rigtt to retire,

from his right to dissolve the firm (see cmte, p. 6) ;
as to this it may be said—

1. That it is competent for a partner to retire with the consent of his

co-partners at any time and upon any terms (y).

2. That it is competent for him to retire without their consent by dis-

solving the firm, if he is in a position to dissolve it
; as to this see infra,

§§ 32 and 35.

3. That it is not competent for a partner to retire from a partnership

which he cannot dissolve, and from which his co-partners are not willing

tliat he should retire {z).

As to the liabilities of a partner who has retired, see supra, § 17, and

infra, § 36.

Scotch Law,

It is not said that notice must be in writing. The ordinary rule of Scotch Law.

evidence is not displaced unumquodque eodem modo dissolvitur quo colli-

(o) Jones V. Lloyd (1874), 18 Eq.
265.

(p) Mellersh v. Keen (1859), 27

Beav. 236.

(q) 10th Jan. 1815, and 23rd Feb.

1816, F. C.
;
2 BelFfl Com. 520 ct

seq.

(r) 17 Vese.y, 298.

(s) III. 3, 26.

(0 2 Bell's Com. 522.

(n) 7 Mc. 181.

(x)
"
Partnership," p. 572.

(y) As to agreements giving a

riglit to retire, see
"
Partnership,"

pp. 422 et seq.

{z) "Partnership," pp. 573—674.
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Section 27.

kVliere partner-

>hip for term
s continued

)Ter, continu-

mce on old

erms pve-
umed.

!!ontinuance of

)usiness after

ixpiration of

erm.

gatur (zz). The notice should be in -writing. But in the case of

verbal constitution verbal notice of dissolution would, it is thought,

suffice.

27.—(1.) Where a partnership entered into for a fixed term

is continued after the term has expired, and without any

express new agreement, the rights and duties of the partners

remain the same as they were at the expiration of the term,

so far as is consistent with the incidents of a partnership at

will.

(2.) A continuance of the business by the partners or such

of them as habitually acted therein during the term, without

any settlement or liquidation of the partnership affairs, is

presumed to be a continuance of the partnership.

"
Partnership," p. 410.

Thiis section only applies where the fixed term has expired ;
but the same

rule has been applied where the partnership has been determined by the

death of one partner and the business has been continued by the surviving

partners withoiit coming to any new agreement («).

3ub-section (1)

Sub-section 1.

The new agreement need not be in writing, and may extend to some

only of the former provisions, in which case the former provisions, so far as

they are consistent with the new agreement and with a paitnership at will,

will continue in force.

It is not by any means clear what provisions are, and what are not, con-

sistent with a partnership at will. It has, however, been decided that a

right of expulsion cannot be exercised after the expiration of the original

term (6) ;
and it is clear that any clause which prevents a partner from

determining the partnership at his will would be inapplicable (c).

An arbitration clause {d) and a clause giving a right of pre-emption
have been held applicable after the expiration of the original term (e).

The fact that the articles of partnership provide for events haj^pening

during the term or during the partnership will not prevent the application of

the rule (/).

(za) Dickson on Evidence (Grier-

6on), §§ 627, 628.

(a) King v. CliucJc (1853), 17 Beav.

325, and "
Partnershij?," p. 410.

(6) Clark v. Leach (1863), 32

Beav. 14, and 1 De G. J. & Sm. 409.

(c) See § 26, and Neilsoii v. Moss-

end Iron Co. (1886), 11 App. Ca. 298.

(d) Gillett v. Thornton (1875), 19

Eq. 599.

(e) Essex v. Essex (1855), 20 Beav,

442 ; Cox v. TVilloughby (1880), 13

Ch. D. 863
;

but see Cookson v.

Cookson (1837), 8 Sim. 529 ; Yates v.

Finn (1880), 13 Ch. D. 839.

(/) See cases in the last note.
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Scotch Laic.
Sections 27-28.I „..,„..„..„„„

^B in Neilson v. Mossend Co. (1885-86) (g), where, Tiowever, it was held that a

^H certain stipulation as to dissolution could apply on]y to the termination of

I
...,..,...„„-„.„.,..-».„-,.-.

^V Sub-section 2.

^H For an illustration of this sub-section, see Parsons v. Hayward (1862) (/i).
Sub-section (2).

As to the rights of the parties where some only of the original partners

continue the business and there is no final settlement of accounts, see

infra, § 42.

Scotch Laic.

This is also existing law (i) : Dalgleish v. Sorley (1791) (k). Scotch Law.

28. Partners are bound to render true accounts and full I>uty of partners

„ , . . . , . to render

information of all things aflectmg the pai'tnevship to any accounts, &c.

partner or his legal representatives.

"
Partnership," p. 404.

Tlie duty of keeping accurate accounts was recognised in Eowc v. Wood

(1822) {I),
and indeed has never been doubted.

For the manner in which partnership accounts are usually kept, see

"
Partnership," p. 396.

As to the right of a partner to inspect and take copies of the partnership

books, see supra, § 24 (9).

The duty is confined to rendering accounts to partners and their legal

representatives, and does not extend, during the continuance of the partner-

ship, to the assignees of a partner's share (see supra, § 31), nor to persons

who have obtained a charge under § 23.

The Act contains no definition of the term legal representative, but it will,

it is conceived, include the trustee of a bankrupt partner (ni).

Scotch Law.

This is the existing law, and has been thus expressed :

" The right to Scotch Law.

share profits and the liability to incur loss consequent on the partner- Duty to account,

ship relation necessarily involve mutual rights of accounting between the

company and its partners, and between each partner and his fellows in all

matters relating to the partnership
"

(?i). It underlies the very common

action of accounting raised by the representatives of a deceased partner,

{g) 12 R. 499 ;
11 App. Ca. 298. {m) Wilson v. Greenwood (1818),

(//)
4 D. F. J. 474. 1 Swanst. 471.

(i) 2 Bell's Com. 522. («) Clark, 396
; see also 2 Bell's

(A:) H. 746. Com. 536.

(0 2 J. & W. 558.
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sections 28—29. against the remaining partners : Lawson v. Lawson's Trustees (1872) (o). In

actions of accounting while the firm is a going concern, the firm should

be a party either as pursuer or defender
;

and -when the firm is dissolved,

the whole partners or their representatives should be parties : Bell v.

fFiUiso7i (1822) (2?). Compare Beveridge (1869) {q) as to the firm being

a party in an action by a partner to determine questions of internal

management of the firm. Arresting creditors or assignees of a partner's

interest in the firm, not being
"
legal representatives," do not seem to

be within the purview of this section.

\ccountaT)iiity 29.— (1.) Eveiy partner must account to the firm for any

?ri?ate°profite!
benefit derived by him without the consent of the other part-

ners from any transaction concerning the partnership, or from

any use by him of the partnership property name or business

connexion.

(2.) This section applies also to transactions undertaken

after a partnership has been dissolved by the death of a

partner, and before the affairs thereof have been completely

wound up, either by any surviving partner or by the repre-

sentatives of the deceased partner.

*'

Partnership," pp. 305 et seq.

This section introduces no change into the previous law ; the foundation

of the rule is the relation of agency which exists between a partner and

the firm (see § 5) and the good faith which is required in all transactions

between partners (r).

This section will include—
Cases in which a partner seeks to derive a profit from some transaction

between himself and his firm
; as, for instance, by selling his own property

to the firm (s), or making a secret profit out of the sale of partnership

property (().

Cases in which a partner attempts to obtain for himself a benefit which

it was his duty to obtain, if at all, for the firm ; as, for instance, where a

partner obtained for himself a renewal of a lease of the partnersship

property (u), or abatements from incumbrances upon property which he was

purchasing for his firm (x).

(o) 11 Mc. 168. Eq. 524.

( p) 1 Shaw App. 220 ; Clark, 397. (u) Featherstonhaugh v. Fenwich

{q) 7 Mc. 1034. (1810), 17 Ves. 298
; Clegg v. Fish-

(r) Cassells v. Stewart (1881), 6 ^vick (1849), 1 Mac. & G. 294
; Clegg

App. Ca. 64. V. Edmonson (1857), 8 De G. M. & G.

(s) Bentley v. Craren (1853), 18 787.

Beav. 7r>. (./•)
Cutter v. Home (1728), 1 Ei[.

t)
Dunne v. English (IS74), 18 Ab. 7.
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Cases in which a partner seeks to obtain a private profit from the use of Section 29.

the partnership property or connection, as in the cases of Burton v.

Wookey{\m2) {ij) and Gardner v. MacCutcheon {\M2) (v).

If a person T)ribes an agent the principal has two distinct causes of action, j^gmedies of

one against liis agent for the liribes he has received, and another against principal when

the person who gave the bribes and the agent jointly and severally for any ^.gjygf bribes

loss he may have suffered by their fraud
(tf).

The relation, however,

between the principal and his agent as I'egards such bribes is one of debtor

and creditor, and the principal has no right to follow the moneys and

treat them as trust moneys (6).

Without the consent.—Knowledge on the part of the other partners

will not exclude their right unless they consent, though they may lose

their remedy by laches and delay (c).

Where one partner claims a benefit obtained by his co-partner, and Interest,

succeeds in establishing his claim, the claimant is charged as the price of

the relief aftbrded not only with the amount actually expended by his co-

partner in obtaining the benefit, but witli interest on that amount at the

rate of 5 per cent, per annum {d). On the other hand, if one partner has

in breach of the good faith due to his co-partners obtained money which he

is afterwards compelled to account for to the firm, he will be charged with

interest upon the amount at the rate of 4 jper cent. («).

Scotch Lav).

The doctrine of this section is well settled in the law of Scotland. See Scotch Law.

Erskine (/) and Professor Bell (g) ; also Marshall (h) ;
Pender v. Henderson Benefit from

(1864) {%) ;
McNiven v. Peffcrs (1868) (k). The same principle holds in [fJ,Sin'

regard to the directors of public companies: Huntingdon Copper Co. v.

Henderson (1877) {I); Scottish Pacific Co. (1888) (m). But a sale or

transfer by one partner to another of his interest in the concern is not

a benefit or acquisition within the meaning of this section : Cassells v.

Steivart (1879) (?0.

(y) 6 Mad. .367. 1 R. & M. 1.32. In this case the

(x) 4 Beav. 534, and other cases commission was received before the

cited,
"
Partnership," p. 309. partnership had actually commenced,

(a) Mayor, etc., of Salford v. Lever though after an agreement for part-

(1890), 25 Q. B. D. 363 ; affd. W. nership had been concluded,

N. (1890), 179. (/) III. 3, 20.

(b) Lister d: Co. v. Stuhbs (1890), (^r) 2 Com. 522.

45 Ch, Div. 1. (h) 20th Jan. 1816, and 23rd Feb.

(c) Clegg v. Edmonson (1857), 8 1816, F. C.

De G. M. & G. 787. (i) 2 Mc. 1428.

(d) Hart v. Clarke (1854), 6 De G. (k) 7 Mc. 181.

M. & G. 254
;

Perens v. Johnson (l) 4 R. 294.

(1857), 3 Sm. & Q. 419, and see § 24 (m) 15 R. 290.

(3). (n) 6 R. 936, affd. 6 App. Ca. 6i.

{e) Favxett v. Tf^iteham (1829),.

transaction.
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Sections 30—31. 30. If a partner, without the consent of the other partners,

Duty of partner carries on any business of the same nature as and competing

withtirm™^^
^

^^^^^^ ^^^^^ ^^ ^^^® firm, he must account for and pay over to the

firm all profits made by him in that business.

"
Partnership," p. 312.

Tlie rule laid down in this section depends upon the same principles as

that contained in the preceding section, and is illustrated by the cases of

Russell \. Austwick (1826) (y), ZocZ; v. Lynam (1854) (^j), and other cases

referred to in "Partnership," pp. 310—312.

If a partner carries on a business which is not of the same nature as and

does not compete with that of the firm, his partners have no right to the

profits he may make even if he has agreed not to carry on any separate

business (q), though if there is such a covenant they may obtain an

injunction, and perhaps damages for the breach of covenant (r).

It follows from this rule, as pointed out by Sir Frederick Pollock
(.s),

that

no partner can, without the consent of his co-partners, be a member in

another firm carrying on the like bui^iness in the same field of competition ;

and if tliat consent is given he is limited by its terms.

Partner com-

peting with

firm.

Scotch Law.

Competition.

Rights of

assignee of

share in

partnership.

Scotch Law.

It does not appear that there is any direct authority in the law of

Scotland in sui^port of this proposition, but it flows from the exuberant

trust on which the relation of partnership is based, and is in harmony with

the law as ajiplied in Scotland. Of course there may be difficulty in many
cases in establishing the fact of competition, for the businesses may be

carried on in different localities, and this may or may not be inconsistent

with competition.

31.— (1.) An assignment by any partner of liis share in the

partnership, either absolute or by way of mortgage or redeem-

able charge, does not, as against the other partners, entitle the

assignee, during the continuance of the partnership, to interfere

in the management or administration of the partnership busi-

ness or affairs, or to require any accounts of the partnership

transactions, or to inspect the partnership books, but entitles

the assignee only to receive the share of profits to which

the assigning partner would otherwise be entitled, and the

assignee must accept the account of profits agreed to by the

partners.

(o) 1 Sim. 52.

0?) 4 Ir. Ch. 188.

(ry) Bean v. MacDoiccll (1878), s

Cli. Div. 345.

(r) Ibid.

(s)
"
Digest of the Law of Partner-

ship," 5th ed. p. 83.

I
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(2.) In case of a dissolution of the partnership, whether as Section 31.

respects all the partners or as respects the assigning partner,

the assignee is entitled to receive the share of the partner-

ship assets to which the assigning partner is entitled as

between himself and the other partners, and, for the purpose

of ascertaining that share, to an account as from the date of

the dissolution.

"
Partnership," pp. 363 et seq.

Before the passing of this Act an assignment by one partner of his Assignment,

Bhare in the partnership dissolved the partnership if it were at will, and ,^/
. . ground tor

in other cases gave his co-partners the right to dissolve («s). It is to dissolution.

be regretted that neither this, nor any other section of the Act, expressly

states how far the assignnaent or charge by a partner of his share in the

partnership operates as a dissolution of the partnership, or a cause of

dissolution at the option of the other partners. From the silence of

§§ 32 & 33 on this subject, it would appear that the assignment of a

share in no case operates as a dissolution (t). This is of slight importance

in the case of partnerships for an undefined term, as they may be dissolved

at any time upon notice (§§ 26 & 32 (c), nor will it be of much consequence

in the case of partnerships for a fixed term if the other partners have a right

to treat the assignment as a ground for dissolution. But from the silence

of the Act on this point and the express mention in § 33 (2), of the option to

dissolve when a partner suffers his share of the partnership property to be

charged under § 23 for his separate debts, it may be that an assignment or

charge by a partner gives no right of dissolution unless his co-partners can

bring the case within § 35, and so obtain a dissolution by the Court.

This section, like all the other sections in this group (see § 19), only

operates so far as there is no agreement to the contrary between the

partners. If the partners agree, whether by their articles or sulisequently,

that any partner may assign his share in the partnership, and that the

assignee shall become a partner or have certain rights of account or other-

wise, such an agreement would be binding on them («). Perhaps, also, a

judgment creditor who obtains a charging order under § 23 will be entitled

to all the rights which the partner, whose share is charged, is entitled, as

between himself and his co-partners, to confer on a mortgagee of his share,

even if such rights exceeded those enimi«rated in this section (see the con-

cluding words of § 23 (2) ).

Sub-section 1.

As against the other partners.
—This section does not deal with the rights Sub-section (1).

of the assignee against his assignor : these rights are left to be determined

(ss) See "
Partnership," p. 363.

(t) But qu. if § 46 leaves the law

as before.

(m) Jefferys v. Smith (1826), 3

Russ. 158
; Lovegrove v. Nelson

(1834), 3 M. & K. 1
; and "Partner-

ship," pp. 364—365, and sui^ra, §

24 (7).

Rights of

assignee against
assignor.



78 PARTNERSHIP ACT, 1890.

Section 31.

Scotch Law.

Assignation
)f interest in

irm.

by the general law. If, therefore, a partner charges his share, in favour of

another by deed, the latter will probably, as against the former, be entitled

to sell the share or appoint a receiver under the powers conferred upon

mortgagees by the Conveyancing Act, 1881 (x).

An assignee of a share in a partnership can compel his assignor to

account to him for all profits he may have received (y). But a mortgagee
can not compel his mortgagor to account retrospectively.

During the continuance of the partnership.
—It may be a question whether

in the case of a partnership for a fixed term the assignee of a share would

have the right to receive his assignor's share of the partnership assets at the

expiration of that term, if the partners continue the partnership without

any settlement of the partnership affairs, see supra, § 27 and § 32 (a).

Only to receive the share ofprofits, (Lc.—These words appear to prevent an

assignee from obtaining during the continuance of the partnership any

moneys to which his assignor may be entitled which are not strictly profits :

compare § 23 (2),
"
profits .... or any other money."

Tlie assignee must accept the account of profits agreed to by the jMrtners.
—

This settles a doubtful point of law ; though there does not appear to be

any express decision recognising the right of an assignee to an account

during the continuance of the partnership, opinions in favour of such a

right are to be found (z).

Scotch Lav;.

This section is in accordance with the existing law, but there is a lack of

authority on the subject. Erskine (o) lays it down that one partner may
assume another person into partnership, who thereby becomes a partner
not of the firm but of the assumer

;
and he adds :

" The company are not

bound to regard the second contract formed by the a.ssumption which is

limited to the share of the partner assuming. He still continues with

respect to the company the sole proprietor of that share and must sustain

all actions concerning it." See also Lord Eldon in Barrov} (1815) {h).

In Cassells v. Stcvjurt (1879) (c), Lord Moncreiff said :

"
It cannot be

disputed upon the decided cases that although there is a delectus personce in

the contract of copartnery, any partner may, if he chooses, assign his own
share to a third party as long as that does not interfere with the conduct

of the company, or the respective rights and interests of the partners.

There is nothing to prevent this at common law." Lord Gifford said :

" An out-and-out assignation of Reid's interest was quite lawful, provided

I

I

{x) See §§ 19 & 2
(i.) (vi.) of that

Act. Tlie definition of property in

§ 2 (i.) is wide enough to cover a

share in a partnership and would

probably do so
;
but see Blaher \.

Herts d: Essex Waterv?orhs Co. (1889),
41 Ch. D. 399.

(y) Brovm v. De Tasttt (1821),

.Tac. 284.

{:.)
See Whethara v. Davey (1885),

30 Ch. D. 574
;
and other cases cited,

"
Partnership," p. 364.

(a) III. 3, 22.

(6) 2 Rose, 2 1.5.

{<•)
6 R. 945,
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Eeid continued a partner, and fulfilled all the conditions of the contract
;

"
Section 81.

and he accepts Lord Justice Lindley's statement of the law {d) as accurate

for Scotland.

Tlie transaction between the cedent and the assignee is legal ;
but the

cedent remains the partner exercising all his rights as such, and the

assignee cannot be introduced as a partner without the consent of the other

partners. To complete, however, the assignee's right, such as it is, and

give a preference over the cedent's creditors, intimation to the firm, or all

the partners, is necessary, unless the cedent and assignee are the only

partners, in which case intimation is unnecessary and incongruous {dd).

If the other partners accept the assignee as a partner, the cedent's rights

as such cease, and the cedent has no right to exclude the assignee. This

Beems to be implied in the first sub-section. The second sub-section pro-

ceeds on the footing that the assignee has not been received prior to the

dissolution, otherwise his partnership account would date from his recep-

tion, not from the dissolution. The amount due becomes a debt from the

date of dissolution, bearing interest. See § 43, hifra.

The leading decisions on the subject of this section are Eussell y. Earl of

Breadalbane (1827) (e), Hill v. Lindsay (1846) (/), Cassells v. Steicart

(1879) (cj).
See also Lonsdale Hcematite Co. v. Barclay (1874) (/i),

where

partners were by contract allowed to assign their shares on condition of

first offering them to the firm and partners.

SUB-SECTIOK 2.

Sub-section (2) is in accordance with the previous law (i). Sub-section (2).

(d) Vol. i. p. 698, 4th edition (g) 6 E. 936, aft'd. L. R. App.

[5th edition, p. 634.] 64.

(dd) Per Lord Fullerton, 8 D. (h) 1 R. 417.

480. (i) Whetham v. Pavey (1885), 30

(e) 5 S. 827, afi^d. 5 W. & S. 256. Ch. D. 574.

(/) 8 D. 472, and 10 D. 78.
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Section 32.

Dissolution by
expiration or

notice.

Dissolution of Partnersliijj, and its consequences.

3S. Subject to any agreement between the partners, a

partnership is dissolved—
(a.) If entered into for a fixed term, by the expiration of

that term :

(b.) If entered into for a single adventure or undertaking,

by the termination of that adventure or undertaking :

(c.) If entered into for an undefined time, by any partner

giving notice to the other or others of his intention

to dissolve the partnership.

In the last-mentioned case the partnership is dissolved as

from the date mentioned in the notice as the date of dissolu-

tion, or, if no date is so mentioned, as from the date of the

communication of the notice.

Partnership for

i fixed term.

Partnerships for

I single

idventure.

'artnerships for

,n undefined

ime.

"
Partnership," pp. 570 et seq.

It is presumed, though there appears to be no actual decision on the

point, that a partnership for the joint lives of the partners is a partnership

for a fixed term, which would expire on the death of the partner who first

died.

If a partnership for a fixed term is continued after the expiration of the

term without any express new agreement, the rights and duties of the

partners remain the same as they were at the expiration of the term so far

as is consistent with a partnership at will (see supra, § 27). The partner-

ship then becomes a partnership for au midefined time, and may be dis-

solved by notice (see clause (c) of this section and § 26).

For instances of partnerships for a single adventure or undertaking, see

"
Partnership," p. 49.

A partnership is presumed to be a partnership at will unless some agree-

ment to the contrary can be proved (l-). Such an agreement may be either

express or implied (/).

Except in the case of partnerships constituted by deed (see § 26 (2) ) the

Act is silent as to the form of notice ; the existing law (m) on this subject

will therefore continue (see § 46).

A partner may Avaive his right to receive a formal notice of dissolution,

and such waiver may be inferred from the conduct of the parties (?i).

Qc) Heath v. Sanson (1832), 4 B.

& Ad. 175, and "Partnership," p.

121.

{I) Craioshay v. Maule (1818), I

Swanst. 509,

(m) See supra, § 26, and notes,

and "
Partnershij)," pp. 426 and 571.

{n) Pearce v. Lindsay (I860), 3

De G. J. & Sm. 139.
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The elate of dissolution was the same under the previous law (o). Secliuns 32 33.

Even after a dissolution the rights and ohligations of the partners con-
p^^^g ^f

tinue so far as is necessary to wind up the affairs of the partnership and to dissolution,

complete unfinished transactions : see § 38.

As to the effect of a dissolution on third parties, see § 36.

Scotch Law, ...
(a.) This is the existing law. "

Partnership dissolves b}' the consent and Scotch Law.

mutual act of the parties in terms of the contract, i.e., by expiration of the Expiration of

term appointed for its duration. At the same time it may be renewed

or continued by tacit consent, not to the effect of engaging the parties again for

a renewal of the original term, but to the effect of engaging them as partners

for an indefinite time, and so dissoluble at pleasure" (^9), and on the same

terms so far as ajiplicable (q). It would appear that the term of endurance

if not fixed by the contract may be inferred from other circumstances ; but

it has been ruled that the duration of a lease is not by itself conclusive, and

the unexpired lease falls to be sold (r). Marshall (1816) (s), McNiven v,

Peffers (1868) (0, Aitlen v. Shanls (1830) (h), McWhannell (1830) (;«).

But see contra observations of Lord President (Inglis) in Miller v. Walker

(1875) [y), a case of joint adventure.

(6.) As in the case of a fixed term the relation may be continued or ex- Single

tended by the actings of parties beyond the original adventure : Davie v.

Buchanan (1880) (2).

(c.) This is the recognised law. See mjpra, § 26 (1). If one partner gave Notice of

notice, specifying a date more or less distant, it would still be in the power
of another j)artner to expedite the dissolution, by a notice with a shorter

date, or without specified date. The first notice would not of itself make

an agreement for a fixed term. But (qucere) might not the actings of

parties on such a first notice rear up an agreement 1

33.— (1.) Subject to any agreement between the partners, Dissolution ly

every partnership is dissolved as regards all the partners by a'eaUi

the death or bankruptcy of any partner.

(2.) A partnership ma)% at the option of the other

partners, be dissolved if any partner suffers his share of the

partnership property to be charged under this Act for his

separate debt.

(0) Robertson v. LocJcie (1846), 15 (s) 23rd Feb. 1816, F. C.

Sim. 285 ; Bagshawv. Parker (1847), (t) 7 Me. 181.

10 Beav. 532 ; Mellersh v. Keen (u) 8 S. 753.

(1859), 27 Beav. 236. (x) 8 S. 914.

(p) 2 Bell's Com. 521. (y) 3 E. 242 (249).

(?) Siipra, § 27 (1). (;.)
8 K. 319.

(?•)
2 Bell's Com. 523.

L.P.S, G

or

cliar''o.
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Section 33. "
Partnership," p. 570.

This section applies alike to partnerships for a fixed term and partner-

ships at will, but, as in the case of the preceding section
j
it is subject to any

agreemeut between the partners,

iSub-scction (1),

Foreign

bankruptcy.

Date of

dissolution.

Scotch Law.

Death of

partner.

Sub-section 1.

Sub-section 1 is in accordance with the previous law. It was decided as

long ago as Crawford v. Hamilton (1818) (a), that although a partnership is

entered into for a term of years, it is previously dissolved by the death of a

partner unless there be an agreement to the contrary ;
the same rule was

recognised in the case of bankruptcy in Fox v. Hanbury (1776) (h).

It may be a question how far proceedings in a foreign country equivalent

to an English bankruptcy cause a dissolution of the partnership. There

does not appear to be any decision on the point. But it is submitted that

such proceedings would cause a dissolution, at any rate if taken in the

country in which the bankrupt partner is domiciled. If the bankruptcy is

not in the country of tlie partner's domicile, it appears to be doul)tfui

whether the English law would recognise the title of the assignee in bank-

ruptcy to the partner's share in an English partnership (c), and if that be

so, it may be tliat such a bankruptcy would not cause a dissolution.

The act does not fix the date from which the dissolution is to take effect.

In the case of death there is no difficulty. In the case of bankruptcy, the

date of dissolution will, it is presumed, be the date of the commencement

of the bankruptcy ((Z). By the Bankruptcy Act, 1883 (e), the bankruptcy
of a debtor is deemed to commence at the time of the act of bankruptcy

being committed on which a receiving order is made against him, or if the

bankrupt is proved to have committed more acts of bankruptcy than one,

to commence at the time of the first of the acts of bankruptcy proved to

have been conmiittcd by the banki-ux^t within three months next preceding

the date of the presentation of the petition.

Scotch Law.

Death.—This is in conformity with existing law. " The whole society is

dissolved by the death of one or more of the partners And the

fixing of a definite term of duration for the partnership will not continue it

after the death of a partner, without special stipulation." And even where

a person is appointed to succeed one dying, if
" such person does not choose

(a) 3 Madd. 251, and "Partner-

ship," p. 590.

{h) Cowp. 448, and " Partner-

ship," p. 649.

(c) See Be ArtuJa Hermanos

(1890), 24 Q. B. Div. 649 ;
KeBlith-

inan (1866), 2 Eq. 23 ;
but see Foote,

Private International Jurisprudence

(2nd ed.), pp. 303 et s^i. ; and Dicey

on Domicil, p. 288, and cases there

cited.

((0 See Harvey v. OricJcett (1816),

5 M. & S. 341
; Thomason v. Frere

(1808), 10 East, 418, and other cases

cited "
Partnership," p. 667.

(e) 46 & 47 Vict. c. 52, § 43. The
section does not apply to Ireland or

Scotland, see § 2.
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to accept, the cleutli of tlie person so making the appointment operates as Section 33.

the dissolution
"
(/)• HUl^'- JFylie (1865) (g) is an illustration, however,

' '

of the continuance in terms of the contract of a partnership with the repre-

sentatives of a deceased partner, who were held neither bound nor entitled

to make an election in the matter. In Young v. Collins (1852-53) (h), the

House of Lords applied the general rule that when a partnership is dis-

solved by the death of a partner the surviving partners are entitled to wind

up the business. See also section 39, infra, and cases of Dickie v. Mitchell

(1874) (^), Eussell v. Russell (1874) {j) and Gow v. Schuke (1877) (k), as to

circumstances in which the Court will appoint judicial factor to wind up
partnership estate.

Bankrupky,
—See al^o § 47, infra, which provides that the bankruptcy Bankruptcy of

" of an individual shall mean sec[uestration iinder the Bankruptcy (Scotland)
P<'''i'tuer.

Acts and also .... the issue against him of a decree of cessio bonornm"

Under the existing law mere insolvency of a partner does not dissolve the

partnership : Paterson v. Grant (1749) (/). Bankruptcy by sef|uestratiou

which produces incapacity and transfers the bankrupt's estate to a trustee

does, and so also it was thought would the granting of a trust deed for

behoof of creditors {in).

But "notour bankruptcy" iindir the Act 1696, c. 5, and later Acts, does

not operate as a transfer, nor tie up the hands of a partner from carrying
on business, but only cuts down preferences to creditors, granted at or after

a certain date, or within sixty days previously ; and accordingly
" notour

bankruptcy
" has not hitherto been understood to dissolve partnership.

Bel], su2}ra. No change in this respect is thus made by this sub-section.

Insolvency, notour bankruptcy, and granting a trust deed for creditors

are frecj^uently in contracts of co-partnery declared to dissolve the partner-

ship : Monro v. Coivan (1813) (n) ; Hannan v. Henderson (1879) (o). In

the latter case it was observed that such a conventional irritancy must be

enforced according to its terms, and cannot be purged.

A firm is rendered notour bankrupt by any of the partners being rendered

so for a firm debt. Bankruptcy (Scotland) Act, 1856, § 4.

The Bankruptcy Acts are : The Bankruptcy (Scotland) Act, 1856 (19 & 20

Vict. c. 79), The Bankruptcy and Eeal Securities (Scotland) Act, 1857

(20 & 21 Vict. c. 19), The Bankruptcy (Scotland) Amendment Act, 1800

(23 & 24 Vict. c. 33), The Bankruptcy (Scotland) Amendment Act, 1875

(38 & 39 Vict. c. 26), The Conveyancing Amendment Act, 1879 (42 & 43

Vict. c. 40). See Goudy on Bankruptcy, 1886.

The Cessio Acts are those of 1836 (6 & 7 Wm. IV. c. 56) and 1876 (39 & 40

Vict. c. 70, § 26), the Debtors (Scotland) Act, 1880 (43 & 44 Vict. c. 35), and

the Bankruptcy and Cessio (Scotland) Act, 1881 (44 & 45 Vict. c. 22).

(/) 2 Bell's Com. 524. (A) 4 R. 928.

(g) 3 Mc. 541. (l) M. 14, 578.

(/() 14 D. 540
;

1 Macq. App. 385. {m) 2 Bell's Com. 524.

(i) 1 R. 1030. (n) 8th June, 1813, F. C.

(/) 2 R. 93. (o) 7E. 380.

a 2
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ab-scction (2),

'34. Sub-section 2.

Sub-seotion 2 is new and has reference to the new procedure substituted

by § 23 for the old method of levying execution against a partner for his

separate debt.

The statute does not prescribe the manner or time in which the option

is to be exercised. Any unequivocal act done to the knowledge of the

partner whose share is charged will be an exercise of the option which

cannot be withdrawn
( p). The option must be exercised within a reason-

able time {q).

The question arises whether,each of the other partners has an option of

dissolving the partnership or whether there is but one option given to all.

As a general rule, if several persons have an election the first election made

by any one of them would seem to determine the election for all (r),

but this rule can hardly apply to the case referred to in this section.

The majority would not it is conceived have the power to dissolve the

partnership against the wishes of the minority (see § 24 (8) ).
The meaning

apparently is either that all the other partners must be unanimous, or

that a separate option is given to each of the other partners, so that any
one of them can dissolve the partnership, whether the others have or have

not expressed their intention of not doing so.

As no date is fixed from which the dissolution is to take effect, it is pre-

sumed that it will date from the time at which the option is exercised.

It will be noticed that the words ^'as regards all the partners" which

occur in sub-section 1, do not occur in sub-section 2
;
in spite of this varia-

tion in the language of the two sub-sections, it is conceived that their

meaning is the same. The words in question do not occur in § § 26, 32,

34 or 35, in all of which a dissolution as regards all the partners is clearly

intended.

As to the question whether an assignment or a mortgage by a partner of

his share in a partnership gives his co-partners any right of dissolution, see

supra, § 31 and notes.

Scotch Laiv.

This sub-section does not apply to Scotland. See section 23 (5), and

notes thereon. Neither arrestment nor assignment of a partner's share

operate dissolution
;
and this sub-section gives no option of dissolution to

partners in Scotch firms. See section 35 (/), infra, p. 94.

34. A partnersliiiD is in every case dissolved b}^ the hapi^en-

iiig of any event which makes it unlawful for the business of

the firm to be 'carried on or for the members of the firm to

carry it on in partnership.

(p) Scarf V. Jardine (1882), 7 App.
Ca. p. 361

; Cloucjh v. L. N. JV.

Rail. Co. (1871), L. R. 7 Ex. 34.

(q) Anderson v. Anderson (1857),

25 Beav. 190 ; Scarf v. Jardine

(1882), 7 App. Ca. pp. 360—361.

(r)
Co. Litt. 145a,
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"
Partnership," p. 585. Sections 34—3i

This section is in accordance with tlie previous law.

The two most probable events which will cause a dissolution under this

section are a change in the law, and the outbreak of war. If a partnership
exists between two persons residing and carrying on trade in different

countries, and war is proclaimed between those countries, this will dissolve

the partnership (s).

Scotch Law.

There does not appear to be any direct authority in the Law of Scotland Scotcu Law.

on these points. But there are illustrations of original illegality, resulting Unlawful event

in the court refusing its aid to either party in an accounting, or other
°'

claims arising out of it : A. B. v. G. D. (1832) (t) ;
Gordon v. Howden (1845) (n) ;

Fraser v. Hair {184S (x) ;
Fraser v. Hill {1853—5 i) (y) ;

Gibson v. Stewart

(1840) (,-:).
The illegality under this section must be inherent in the pur-

poses of the firm, not merely in some particular act of the firm or partners,

or in the mode in which an otherwise lawful act may be carried out.

36. On application by a partner the Court may decree a Dissolution by

dissolution of the partnership in any of the following cases :

(a.) When a partner is found lunatic by inquisition, or in

Scotland by cognition, or is shown to the satisfaction

of the Court to be of permanently unsound mind, in

either of which cases the application may be made as

well on behalf of that partner by his committee or

next friend or person having title to intervene as by

any other partner : (see infra, p. 86).

(b.) When a partner, other than the partner suing, becomes

ill any other waj permanently incapable of perform-

ing his part of the partnership contract : (see infra,

p. 88).

(c.) When a partner, other than the partner suing, has been

guilty of such conduct as, in the opinion of the

Court, regard being had to the nature of the business,

is calculated to prejudicially affect the carrying on of

the business : (see infra, p. 91).

(d.) When a partner, other than the partner suing, wilfully

or persistently commits a breach of the partnership

agreement, or otherwise so conducts himself in

(s) Griswold v. Waddington, 1 5 (it) 4 Bell, Apj}. 254.

Johns. 57, 16 ib. 438 (Amer), cited (x) 10 D. 1402.

Story on Partnership, § 315 (y) 16 D. 789 ;
1 Macq. App. 392.

(() 10 S. 523. (a) 1 Robin. App. 260.
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matters relating to the partnership business that it is

not reasonably practicable for the other partner or

partners to carry on the business in partnership with

him : (see infra, p. 92).

(e.) "When the business of the partnership can only be carried

on at a loss : (see infra, p. 93).

if.) Whenever in any case circumstances have arisen -which,

in the opinion of the Court, render it just and equit-

able that the partnership be dissolved: (see infra,

p. 93).

"
Partnership," pp. 575 ct seq.

The Court.—Tins expression inchules every Court and judge having

jurisdiction in the case, see § 45.

By the Lunacy Act, 1890 (a), the judge in Lunacy {h) has power to dis-

solve a partnership where a member becomes lunatic (c). Lunatic under

that act means an idiot or person of unsound mind {d). The power can

also be exercised in the cases mentioned in § 116, which inchide inter

alia the cases of persons lawfully detained as lunatics and of persons with

regard to whom it is proved to the satisfaction of the Judge in Lunacy that

they are through mental infirmity, arising from disease or age, incapable

of managing their affairs. In exercising this power the Judge in Lunacy

is to consider what is best for the lunatic and his family (e). It does not

seem to be necessary for the exercise of the power under that Act that the

partner should be of permanently unsound mind, or permanently incapable

of managing his affairs (compare clauses (rt) and (Ij)
of this section).

May decree a dissolution (/).
—The Court has a wide discretion given to

it, and thoiTgh in exercising that discretion it will no doubt follow the

principle of previous decisions, it must not be forgotten that the Court

has a discretion, and will not l)e bound to dissolve a partnership ex dehito

justitice in any of the cases mentioned in the section (g). The principles

upon which the Court acts in such cases are now fairly well settled, and will

l)e found in the cases mentioned below and in "
Partnership," pp. 575 et seq.

As to the Courts having jurisdiction in Scotland, see notes on § 45, infra.

Clause («).

Clause (a) makes no alteration in the previous law, but settles (so far,

at least, as regards a dissolution under this clause) the doubt which

formerly existed as to whether a decree for the final dissolution of a partner-

(«) 53 Vict. c. 5.

(6) See ib. § 108.

(c) Ib. § 119.

(d) Ib. § 341.

(e) Ib. §116(4).

(/) The introductory words of

this section are very similar to those

of § 79 of the Companies Act, 1862.

{[/) See as to the meaning of the

word "
may," Julius v. Bishop of

Oxford (1880), 5 App. Ca. at p. 235,

and Ee Baker (1890), 44 Ch. Div. 262.
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ship could be made, in an action commenced by the next friend of a partner f?ection 35.

of unsonnd mind, -without the appointment of a committee in lunacy (h).

It has long been recognised that lunacy does not of itself dissolve a Dormant

partnership, but that the confirmed hmacy of an active partner is sufficient P''''rtnGr.

to induce the Court to order a dissolution (i). This clause applies as well

to the case of a dormant as to that of an active partner. The reason for

granting a dissolution in the case of lunacy is the permanent incapacity of

the lunatic to perform his part of the partnership contract (k). As a dor-

mant partner has, as a rule, no duties to j)erform, there would be no reason

for the Court, except under verj^ special circumstances, to order a dissolution

on the ground of his insanity.

Of permanently unsound mind.—Temporary incapacity M'as not considered

by the Court of Chancery sufficient to warrant an application for dissolu-

tion
{I). A person will be considered as of permanently unsound mind

" when the evidence shows a reasonable ground for supposing a recovery to

l)e hopeless, or at least very improbable, during the remainder of the time

for which the partnership contract is to endure" {m). As to the powers of

a Judge in Liinacy under the Lunacy Act, 1890, see supra, and see infra

on clause (/).

The evidence must shew that the insanity exists at the time of the appli-

cation, and if necessary an inquiry will be directed to ascertain the state of

mind of the alleged lunatic (n) ;
no such inquiry is necessary if the

partner be a lunatic so found by incpiisition (o).

Costs of the dissolution are ordered to be paid out of the partnership
assets (p).

Scotch Lav\

The common law is comprehensively stated byLord President Inglis in the Scotch Law.

rccentcase of Eadiev. McBean's Curator bonis (1885) (5), thus: "There can be Insanity of

no doubt that under ordinary circumstances where two or more persons are

engaged in business together as partners, and all of them are expected or by
contract of copartnery bound to take an active management of the business,

the permanent insanity or incapacity of one of the partners necessarily

operates a dissolution of the partnership." His Lordship then points out

the difference between cases where the partner has to contribute personal

skill and exertions, and where he merely provides the funds. See also

Bell's Commentaries (r).

The cognition of the insane is now regulated by 31 & 32 Vict, c. 100,

{h) Jones v. Lloyd (1874), 18 Eq. & J. 441, and other cases cited

265. «
Partnership," pp. 577—579.

(i) Saxjer v. Bcnnct (1784), 1 Cox {m) lb. See also Jones v. Lloyd
107 ; Waters v. Taylor (1813), 2 V. (1874), 18 Eq. p. 272.

& B. 303, and other cases cited (n) Anon. (1855), 2 K. & J. 441.
*'

Partnership," p. 577. (0) Mihie v. Bartlet, 3 Jur. 358.

{k) See ib. and Jones v. Noy {p>) Jones v. Welch (1855), 1 K.

(1833), 2 M. & K. 125. & J. 765.

{I) Leaf V. Coles (1851), 1 De G, (q) 12 R. 660 (665).

M. & G, 171
; Anon. (1855), 2 K. ()•) 2, 524.
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section 101 ;
and Act of Sederunt, 3 Dec. 1868. The definition of insanity

under that statute is : "such person shall be deemed insane if he be furious

or fatuous, or labouring under such unsoundness of mind as to render him

incapable of managing his affairs." Observe that j/jermaTienc?/ is not essential.

A brieve of cognition may be prosecuted by the nearest agnate, or other

near relation, but the person claiming the office of tutor must be the nearest

male agnate of twenty-five years of age. If on the cognition being retoured

to Chancery, he does not claim the office, a tutor dative may be appointed

under 19 & 20 Vict. c. 56, § 19
;
or a curator bonis : Larkin v. McGrady

(1874) (s). Without cognition a curator bonis may be appointed by the

Court of Session to an insane person on the petition of any near relative, or

other person interested. For this purpose the above definition of insanity

is sufficient. Permanency does not require to be established. It would

therefore appear that unless a partner has been formally cognosced the

Court must be satisfied that he is of "
permanently unsound viind " before

decreeing a dissolution ; but in neither case is the Court bound to decree a

dissolution, and the discretion will probably be exercised in view of the

circumstances of different partnerships, and the terms of their deeds as

pointed out by the Lord President in the case of Eadie. There the Court

refused to decree a dissolution where a partner had been incapacitated by

paralysis, because under the contract personal services were not required of

him. The questions of the unsoundness and its permanency are for the

skilled opinion of medical experts.

The application will be made to the Court of Session on behalf of

the lunatic partner, or by one or more of the other partners. The ex-

pressions
" committee " and " next friend

"
are peculiarly English ;

but

"person having title to intervene "
will include tutor-at-law, tutor dative,

or curator bonis. It would probably not include one who is merely entitled

to sue out a brieve of cognition, or apply for appointment as tutor dative

or curator bonis ; for until the office is taken up, or the appointment made,

there is no title to intervene.

Clause (6).

Clause (6) states the general principle of the application of which a dis-

solution on the ground of insanity affords the most common example ;
but

there is no reason why the principle should be confined to these cases, nor

has it been so confined. In Whitwell v. Arthur (1865) {t), the plaintiff

sought a dissolution of his partnership with the defendant in consequence

of the latter being incapacitated by a paralytic attack from performing his

duties as a partner, and would have succeeded had not the medical evidence

showed that the defendant's health was improving, and that his incapacity

was probably only temporary ;
and other cases might easily be suggested (m).

(s) 2 R. 170.

35 Beav. 140.

(m) See Pothier, Traite du Con.

de Soc, Nos. 142 and 152, and

Treatise on the Law of Partner

ship, by Theophilus Parsons (3rd

ed,), pp. 502 and 503.
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The marriage (if a female partner, since the passing of the Married Section 35.

Women's Property Act, 1882 (x), no longer causes a dissolution of the

partnership, hut it might perhaps, in some cases, afford a ground for

applying to the Court for a dissolution under this clause or clause (/),

as depriving her of the power of independent personal action in matters of

business (y).

It will be noticed that the application to the Court in cases coming
under this clause must be made by a partner other tlian the j)artner

incapacitated.

See also § 116 of the Lunacy Act, 1890, referred to suyra, p. 86.

Scotch Law.

This is a statement of the principle in the law of Scotland of which Scotch Law.

insanity is an illustration, and, as observed by the Lord President in Eadie Permanent

V. McBean's Curator bonis (1885) (z), the incapacity is to be judged of with ^'^*^^I''^°^ ^•

reference to the particular contract and the duties required of the partner.

Bodily ailment permanently incapacitating from all business, or necessitat-

ing residence permanently away from the seat of the business, would fall

under this sub-section. Professor Bell says :

"
Perhaps the nearest approxi-

mation to be made to a rule on the subject is that a remedy and relief will be

given only where the circumstances amount to a total and important failure in

those essential points on which the success of the partnership depends
"

(a).

The effect upon a firm of the marriage of a female partner is not stated in Marriage of

the act. As, by section 46, the common law is continued in force, except in so
^^^^^^^ partner,

far as the act contains provisions inconsistent with it, it is necessary to con-

sider the existing law on the subject. Professor Bell says :

" The marriage of Common law.

a female partner of a company seems a change so important that it should

form a ground for dissolving the partnership
"

(b). He cites no authority.

On the other hand, the Lord President (Inglis) in Eussellv. Enssell (1874) (c),

says :
" The dissolution of a business by the marriage of a female partner has

the same effect as if it had been dissolved by the death of a partner. The

female partner drops out of the firm just as if she were dead, because she is

incapacitated from continuing. She cannot continue in the business with-

out her husband, and she cannot bring him in." Lord Deas concurred and

added,
" The fact that the dissolution of the partnership took place by the

marriage of one of the partners rather tells against the application
"
[for the

appointment of a judicial factor to wind up] "than otherwise. The lady

dissolved the partnership by her own voluntary act." Where, however, the

jus mariti (d) and right of administration (e) were excluded, the wife was

(x) The act does not extend to (c) 2 R. 93.

Scotland, 45 & 46 Vict. c. 75, § 26. (d) Jus vmriti was " the right by
{y) See Parsons on Partnership, whicli the husband acquired to him-

p. 502. self absolutely the personal projDerty

(z) 12 R 660. of his wife," per Lord Eraser,

{a) 2 Bell's Com. 525.
" Husband and Wife," p. 676.

(6) 2 Bell's Com. 524. (e) Right of administration "
is a
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Section 35.

lecent statutes.

vonjugal Rights
'let. 1861.

.larried

Voinen's I'ro-

lerty Act, 18/7,

tarried

V^omen's Pro-

perty Act, 1881.

lesult.

f right of

dmiiii.stration

xcluded.

held entitled to manage her sejjarate estate and to enter'into obligations and

contracts in regard thereto which would bind it, just as if she were an un-

married woman. Biggart v. City of Glasgoio Bank (1879) (/). The contract

there in question was partnershij:* by acquiring shares in a joint stock com-

pany. The exclusion of the jus mariti and right of administration by ante-

nuptial contract even when done ^^er aversionem and embracing acquirenda

was recognized by the -court as placing the wife's separate estate at her own

disposal as if she were unmarried, McDovgall v. City of Glasgow Bank

(1879) (g).

By three recent statutes, however, the exclusion of the jus mariti and

right of administration has been dealt with. (1.) By the Conjugal Eights

(Scotland) Amendment Act, 1861 (li), a deserted wife obtaining a protection

order and a wife obtaining a decree of separation are entitled to hold property

subsequently acquired or succeeded to as separate eptate. (2.) By the

Married Women's Property (Scotland) Act, 1877 (i), the jus mariti and

right of administration were, after 1st January, 1878, excluded from the

earnings and property of married women acquired in any employment or

trade, or through the exercise of any literary, artistic, or scientific skill

and all such money and property, and the investments thereof, were

declared separate estate. Lastly, by the Married Women's Property (Scot-

land) Act, 1881
(/.;), shortly stated (in the case of marriages entered into

after its date), the jus mariti is excluded from all moveable estate of the

wife, and the right of administration from the income of all her heritable

and moveable estate
;
but it was declared that the wife should not be

entitled to assign the prospective income of the moveable estate, nor, with-

out her husband's consent, to dispose of the capital thereof. At common
law she could not deal with her heritable estate without his conciirrence.

The common law was stated by the Lord President and LordDeasin the

case of Russell, supra, prior to the recent Married Women's Property Acts and

where there was no exclusion oijus mariti and right of administration. The

result seems now to be that, wherever the wife has separate estate, it ia

possible for her, in the administration thereof, to enter into or continue in

partnership, and to bind that estate in all obligations connected therewith.

Her separate estate may or may not embrace the Avhole of her property, but

to the extent to which it is separate, she has capacity, without the concur-

rence of her husband, to contract and bind it. At the same time, as the

husband is the head of the family, and as the duties of a partner in a firm

may involve personal attendance and services inconsistent with domestic

duties, or opjiosed to the wishes of her husband, it is thought that he would

be entitled to prohibit her joining a partnership (I). Such a case differs

right of managing 'property where-

by the hu.sband's consent must be

obtained to CA^ery act of administra-

tion," ibid. 796.

(/) 6E. 470.

(g) 6 R. 1089.

(h) 24 & 25 Vict. c. 86.

{i) 40 & 41 Vict. c. 29.

(k) 44 & 45 Vict. c. 21.

(I) Compare Lord Pre,sident's

opinion in Ferguson's Tr. v. Willis

ct- Co. (1 883), 11 E. 261 (268).

i
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matei'ially from becoming a partner of a joint stock company by acquiring Section 35.

shares, which is merely a form of investment, and an act of management of
~

her separate estate. Even where the husband does not object to her con-

tinuing in the firm, tlie other partners may, in some cases, find her "
per-

manently incapable of performing her part of the partnership contract,"

within the meaning of this sub-section, and might, it is thought, success-

fully apply for decree of dissolution in terms thereof, or of sub-sections {d)

or (/). Each case would depend on its own circumstances.

Where, however, the right of administration is not, or is only partially If right of

excluded, as is the case under the Act of 1881, the wife could not bind her

capital in questions either with her partners or the public ;
and the dilemma

stated by the Lord President in the case of Russell would remain. But if

either her husband concurs with her in placing her capital in the hands of

the firm, a third party ;
or she is not called upon to put in any capital,

Avhy may she not act and contract as partner, i.e., as agent of the firm, and

bind the estate of the firm, a person separate from herself? This is the

principle upon which, Avhen stock of a public company is purchased with

the husband's money, but the shares are taken in the wife's name, she is

held to act as agent of her husband, and "
consequently binds not herself

but her husband only." Thomas v. City of Glasgow Banh (1879) (/»), per

Lord President (») and Lord Shand (o).

Clause
{<-).

Clause (c) in its original form was confined to the case of a partner CIau)-:e (c\

becoming liable to a criminal prosecution, and this is perhaps as far as any Conduct

reported case has gone (jj). But a case, which does not appear to have
buginess of

been reported, was mentioned in argument before V.-C. Page Wood (g), in firm,

whicli a partnership between accoucheurs had been dissolved on the

ground of the immoral conduct of one partner. Tlie Vice -Chancellor

pointed out that such conduct would materially aft'ect the particular

business of the firm
(;•).

The clause in its present form is in accordance

Avith that case ;
the test in every case under the sub-section is that

mentioned by the Vice-Chancellor.

Guilty of such conduct.—This expression implies voluntary action, and an

attempt by one partner to commit suicide while suftering from temporary

insanity (s) would not justify a dissolution under this clause, even if such

conduct would otherwise be within it.

The clause is not confined to conduct connected with the partnership

business, all that is necessary is that the conduct be of such a nature as,

having regard to the particular business of the firm, is calculated to injure

(m) 6 R. 607. (r) But qu. whether the Vice-

{n) lb. p. Oil. Chancellor would have granted a

(o) lb.
J).

614. dissolution on such a ground, see ib.

{f) Essel V. Hayward (1860), 30 pp. 452, 453.

Beav. 158. (s) As in Anon. (1855—56), 2 K.

(q) Anon. (1855—6) 2 K. & J. p. & J. 441.

446.
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Section 35. it
;
for instance, gambling on the Stock Exchange, thougli sucli gambling

may be in no way connected with the business of the firm, would probably

in some cases be a ground for dissolution iinder this clause (ss.)

Scotch Lmv.

This clause seems to point at conduct unconnected witli the partnei'-

ship relation, but of such a kind as, considering the nature of the busi-

ness, is detrimenfal to it, as distinguished from clause (d), where the

conduct referred to is connected with the partnership relation and affairs,

and makes continued joint action therein impracticable. Confirmed

habits of intoxication would seem, according to the degree and circum-

stances thereof, to fall under either clause (b), (c) or (d). There does not

appear to be direct authority in the law of Scotland on the siibject of

clause (c) ;
liut Professor Bell, figuring a case of uncontrollable habits of

intoxication in a partner of a gunpowder manufactory, says, there can be

no doubt that such perils would afford ground for dissolution by the Court,

and even for at once entering an act of dissolution in the books of the

firm
(«).

Clause (d).

Clause (d) is in accordance with the previous law (h). It is diffi-

cult to state what misconduct will be sufficient to induce the Court to

order a dissolution under this clause, but instances in which such relief

has been granted will be found collected or referred to in " Partner-

ship,'' pp. 580 et seq. Here it will be sufficient to mention that keej)ing

erroneous accounts (x), refusal to meet on matters of business (?/), and con-

tinued quarrelling (z), have been held to justify a dissolution, but the

Court will not interfere on account of mere squabbles and ill-temper (a).

The application under this and the two preceding clauses must not

be made by the partner in fault, and this is in accordance with the previous

law {h). The dictum by Lord Cairns in Ativood v. Maude (1868) (c), to

the effect that, when it is admitted that a state of feeling exists which

renders it impossible that the partnership can continue with advantage to

either, it is immaterial by whom the bill is first filed, cannot noM' be

considered law.

(ss) See Pearce v. Foster, 17 Q. B.

Div. 536.

(i)
2 Bell's Com. 525.

(u) See Marshall v. Colman

(1820), 2 J. & W. 266; and Harrison

v. Tennant (1856), 21 Beav. 482.

(x) Cheescman v. Price (1865), 35

Beav. 142.

(y) DeBerengerv. Hct/nimel (1829),

4 Byth. & Jarm. (4th ed.) 287,

(z) Baxter v. JFest (1860), 1 Dr. &
Sm. 173.

(a) See "
Partnership," p. 466.

(h) Harrison v. Tennant (1856),

21 Beav. p. 493 ; Fairthorn v.

TVeston (1844), 3 Ha. 387.

(c) 3 Ch. p. 373.
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Section 35.
Scotch Lav.\

See above note on clause (c). Conduct of this description amounting Scotch Law.

to a breach of the contract of a j)artnership was reached by the common

law. See Macpherson v. Richmond (1869) (cc).

Clause (e).

Clause (c) is in accordance with the previous decisions. In Jennings Clause

V. Baddeley (1856) {d), V.-C. Wood said: "If this concern cannot be Certainty o£

worked at a profit I consider the case as falling within the authority of
°^'^'

Baring v. Dix (1786) (e), and Bailey v. Ford (1843) (/) ;
and indeed it

would almost seem that nothing more than common sense is required to

lead to the conclusion that in a common case of partnershij) formed, as all

partnerships must be, for the purpose of an effectual working at a profit,

you cannot force the partners to continue the co-partnership when it is

clearly made out that the business is uo longer capable of being carried on

at a profit."

If the firm is already insolvent and becomes more so every day, the

Court will interfere on motion and appoint a person to sell the business

and wind up tlie affairs of the partnershij) (17) .

Scotch Laiv.

In the case of a joint adventure in a mine, which had been unsuccessfully Scotch Law.

tried for three years, the Court found "that the lead mine has not hitherto Certainty of

yielded any profit, and that there is no reasonable prospect of profits being
°"^"

realized in future," and accordingly held that one of two partners was

entitled to put an end to the adventure : Miller v. Walker (1875) (/i).

The same would hold in partnership proper. The terms of this clause

seem to impose a somewhat heavier onus on the partner seeking a dis-

solution.

In regard to the date of dissolution the Lord President in the above Date of

case observed that the partner was not entitled to put an end to the ad- dissolution.

venture at a day's notice, but was entitled to have it settled in the course of

the action that the adventure was to be brought to an end. The date of

the decree in this and the following clause will be the date of the

dissolution, unless some other date be fixed by the decree.

Clause (/).

Clause (/) is apparently inserted in order to extend the power of Clause J).

the Court to decree a dissolution {supra, p. 6). Most, if not all, of the Just and

equitable.

(cc) 41 Scot. Jurist, 288.
"
Partnership," p. 576.

(d) 3 K. & J. 78. (g) Bailey v. Ford (1843), 13 Sim.

(e) 1 Cox, 213. 495.

(/) 13 Sim. 495. See also (7i) 3 R. 242.



PARTNERSHIP ACT, 1890.

section 35

ignment of

re.

,e of

solution.

cases in which a dissolution has been granted would fall under one or

other of the preceding clauses, but it is nowhere definitely stated that

these are the only cases in which the Court would have granted such relief.

The clause, coming as it does after a number of particular instanc

in which a dissolution may be ordered, will perhaps be limited in its

ajtplication to cases ejusdem generis as those mentioned in the previous

parts of this section (i). Any case, however, in which it is no longer

reasonably practicable to carry out the partnership contract according to

its terms will, it is apprehended, be within this section (k).

As already pointed out (see § 31 and notes), the assignment of a share in

a partnership for a fixed term does not dissolve the partnership, but since

such an assignment was, before the passing of this act, considered to be a

good cause for dissolution (l), it may well be that the Court will decree a

dissolution in such cases on the application of any jDartner other than the

partner who has assigned his share {vi). The Court may however consider

that such an assignment will not of itself be a ground for a dissolution,

now that the rights of an assignee are limited to those mentioned in § 31,

and that his right to compel the firm to come to an account with him

during the continuance of the partnership is clearly negatived.

No mention is made in this section of the date as from which the part-

nership is to be dissolved. The rule in such cases was, and still is (see

§ 46), that where the order of the Court is necessary for the dissolution of

the partnership, the dissolution will, in the absence of special reasons, date

from the judgment (n). If the partnership has been effectually dissolved

by notice, the dissolution will date from the time at which it was so dis-

solved, whether the notice has been given under the general power which

exists for that purpose in the case of partnerships at will
(o), or under a

special power conferred upon the partners by agreement {}}). If the part-

nership is at will the Court may treat the writ as a notice of dissolution,

and declare the partnership dissolved as from that date {q).

;oTcii Law.

Scotch Law.

Cases have occurred where in consequence of change of circumstances a

partnership or joint adventure was brought to an end though originallv

(i) See the interpretation put

upon the similar clause in the Com-

panies Act, 1862, § 79 (5) in Sub-

urban Hotel Go. (1867), 2 Ch. 737 ;

and Ex ixirte Spnchnan (1849), 1

Mac. & Ct. 170 ;
a decision under

the earlier act.

(k) See supra, p. 6.

(l) See "Partnership," pp. 363

and 583
;
and see § 46.

(»)) Compare § 33 (2).

{n) Lyon v. Twedddl (1881), 17

Ch. Div. 529
; Besch v. FroUrh

(1842), 1 Ph. 172.

(o) Mellersh x. Keen (1859), 27

Beav. 236, and see suimt, §§ 26 and
32 (c).

{p) Robertson v. LocJcie (1845), 15

Sim. 285
; BagsJiaw y. Parker {184:7),

10 Beav. 532
; Jones v. Lloyd (1874),

18 Eq. 265.

{q) Kirby v. Carr (1838), 3 Y. &
C. Ex. 184

; Shepherd v. Allen

(1864), 33 Beav. 577.
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stipulated for a term of years. See Montr/omerij v. Forrester (1791) (r), Sections 35—36

where, after trial, a vessel bought for whale fishing proved unsuitable for

the purpose ; and Barr v. Speirs (1802) (s), where two of three partners

who had engaged for three years in building houses, were held entitled to

have the partnership dissolved upon large advances being recpired without

prospect of success.

But this clause confers a wider discretion than the Court has hitherto

possessed or exercised. It is to be observed, however, that the occasion

for the Court's interference must be circumstances emerging since the

partnership was entered into, rendering dissolution just and erj^uitable ;

and apparently indicating that its continuance would be iinjust or inequit-

able.

Qucere, will the arrestment or assignment of a partner's share or interest

form a ground for invoking the aid of the Court under this clause ? It is

thought that in some circumstances it may.

36.— (1.) Where a person deals with a firm after a change Kigbtsof

in its constitution he is entitled to treat all apparent members
^^ith°firm^^

'"^'

of the old firm as still beino- members of the firm until he has -"^gamst apparci" members ot

notice of the change. firm.

(2.) An advertisement in the London Gazette as to a firm

whose principal place of business is in England or Wales, in

the Edinburgh Gazette as to a firm whose principal place of

business is in Scotland, and in the Dublin Gazette as to a firm

whose principal place of business is in Ireland, shall be notice

as to persons who had not dealings with the firm before the

date of the dissolution or change so advertised.

(3.) The estate of a partner who dies, or who becomes

bankrupt, or of a partner who, not having been known to the

person dealing with tlie firm to be a partner, retires from the

firm, is not liable for partnership debts contracted after the

date of the death, bankruptcy, or retirement respectively.

- •

"
Partnershij)," pp. 210 et seq.

This section is in accordance with the previous law.

The liability of a retired partner under this section depends upon the

general rule that a principal is liable for the acts of his former agent to

persons who, knowing him to have been an agent, continue to deal with

him, unless proper notice has been given of the termination of his

authority (t). Though a partner by his retirement from the frrm terminates

(r) H. 748.

(s) 18th Feb. 1802, F. C.

(t) Trueman v. Loder (1840), 11

A. & E. 589.
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PARTNERSHIP ACT, 1890.

the agency of his co-partners it follows, from the rule above stated, that he

will still be liable for their acts to third parties who know him to have

been in partnership with them, unless due notice of his retirement be

given.

SUB-BECTION ].

Apparent Members.—The meaning of these words is not quite clear : they

may limit the application of the sub-section to persons who by their names

forming part of the firm name, appear to every one to be members of the

firm, or they may include partners who are known by the persons dealing

with the new firm to have been members of the old firm. The question is

not of importance, for if the narrower meaning be correct, retired partners,

whose names are not part of the firm name, will by the previous law (w) be

under a liability to persons who know tliem to have been members of the

firm similar to that of apparent members under this section.

A dormant partner, i.e., a person who is not known to be a partner, will

not be liable for the acts of his co-partners after his retirement, although no

notice of his retirement be given ; this was decided in Carter v. Whalley,

(1830) (x), and is adopted by the present act (see sub-section 3 of this

section). The liability under this section is a liability by way of

estoppel (i/).

When a retired partner has given due notice of his retirement his liability

for the future acts of his former partners ceases {z), except in the two follow-

ing cases :

1.—Under § 14 it he holds himself out as a partner («).

2.—Under § 38 for the acts of his co-partners which are necessary

to wind up the aff'airs of the partnership and to complete unfinished

transactions (Jj).

For the liability of a deceased or retired partner for the debts and obli-

gations of a firm incurred before his retirement see supra, § 17 (2).

Scotch Law.

etiring
ormant

irtner.

Scotch Law.

By the law of Scotland a dormant (called also a secret or latent) partner

retiring from a partnership, required, in order to avoid liability for its

subsequent engagements, to take the same means as were necessary in the

case of an ostensible partner, viz., as to customers (whether aware of his

connection with the firm or not), to give special notice of his retirement,

and as to the public to advertise it : Hay v. Mair (1809) (c), and other

cases referred to by the Lord President in Mann v. Sinclair (1879) (d).

(u) See § 46, and "
Partnership," and cases there cited.

p. 214.

(a;)
1 B. & Ad. 11, and " Partner-

ship," pp. 212 et seq.

(y) Sec Scarf X. Jardine (1882), 7

App. Ca. 345.

(z) See "
Partnership," p. 215,

(a) Brovm v. Leonard (1820), 2

Chitty, 120
;

"
Partnership," p. 216,

and supra, § 14 and notes.

[h) See infra, § 38 and notes.

(c) 27th Jan., 1809, F. C,

\d) 6 R. 1078, 1085.
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But, as pointed out by the Mercantile Law Amendment Commissioners, a Section 36.

retiring dormant partner in England requires to give special notice " to

those persons, at that time having relations with the partnership, who were

aware of his connection with it ; but he need not give notice to any other

persons, either specially or by public advertisement "
(c) ;

and they re-

commended that in this respect the law of Scotland should be assimilated

to that of England. Dissatisfaction with the Scotch law was also expressed
on the bench in the case of Mann v. Sinclair (1879), siqyra (/).

It is thought that the ex^^ressiou
"
aj^parent members "

in this sec- "Apparent
tion is used to describe ostensible partners of the old firm, and dormant i^i^mbers.

partners thereof, known as such to the person dealing with the firm. No

change is thus made in the English law, and the assimilation of the Scotch

law on the point is carried out.

As to the form of notice to customers, the natural mode is by special Form of notice,

circular, but an obvious change of the firm name has been held sufficient :

Dunbar v. Remiwjton (1810) {g). Advertisement and Gazette notice are

not enough, unless brought home to the customer's knowledge : Campbell

v. McLintoch (1803) (A), Sawers v. Tradeston Society (1815) (i), Bertram v.

Mcintosh (1822) (k). But personal knowledge is sufficient without intima-

tion : Aytoun v. Dundee Bank (1844) (Z). See also Bell's Commentaries (m).

In Mann v. Sinclair, supra, the circular was sent three years after the

retirement, and in reference to a different change in the firm, but it gave
notice by distinct implication ;

and was held suflicient.

In that case it was also decided that the claim against a former dormant Claina against

partner failing to give notice of retirement is not competent to the trustee <lormant

in the bankruptcy of the firm from which he retired, because it is not based

on partnership, but on representation as a partner, and the claim of the

creditor depends on knowledge or notice in each individual case. The

opinion was also expressed that a retired dormant partner so made liable

would have a claim of relief against the bankrupt estate of the firm. On
this last point, see JVright v. Gardner's Trustees (1831) (71).

Sub-section 2.

Sub-section 2 is in accordance with the previous law (0). It is to be Sub-section (2\

observed that this sub-section only states that notice in the proper Gazette Notice of

is sufficient notice as to persons who have not dealt with the firm before the dissolution,

change in its constitution occurred. Notice to such persons may be proved
in other ways (p). With regard to persons who dealt with the firm, before

(e) Second Report (1855), p. 19. (m) 2. 530—1.

(/) Per Lord Young, 6 R. 1081
; (n) 9 S. 721,

and Lord Shand, 1088. (0) See Godfrey v. Turnbull(179b),

{g) 10th Mar. 1810, F. C. 11 Esp. 371, and other cases cited,

(/i)
H. 755. "

Partnership," p. 222.

(i) 24th Feb. 1815, F. C. (p) See cases cited,
" Partner-

(k) 1 S. 315. ship," p. 222.

(0 (5 D. 1409.

I.P.S. H
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Section 36. the change in the firm occurred, a notice in the Gazette is not sufficient

unless it can be proved that the person, seeking to make the retired partner

liable, saw it (q). In all such cases notice in point of fact must be proved,

if this l^e done the form of the notice is immaterial (r).

Scotch Law.

razette notice.

Scotch Laiv.

This is according to existing practice ;
but a Gazette notice might be

counteracted by circumstances indicative of continued connection with the

concern on the part of an individual, e.g., allowing the name to continue on

the premises and business documents (s).

nib-section (3).

Death.

Bankruptcy.

Dormant

partner.

Sub-section 3,

Sub -section 3 contains the exceptions to the general rule stated in sub-

section 1 and is in accordance with the pi'evious law (t).

It was decided in the case of Devaynes v. Noble (1816) (») that notice of

death is not requisite to prevent liability from attaching to the estate of a

deceased partner, in respect of what may be done by his co-partners after his

decease. For by the law of England the authority of an agent is determined

by the death of his principal, whether the fact of death is known or not
(j;).

The estate of a deceased partner may however be liable to contribute to

debts contracted by his co-partners after his death in consequence of some

agreement between him and his co-partners. And if the deceased partner

has set apart the whole or a portion of his assets as a fund (o be employed

by his executors in the partnership business, and they have by so doing
incuired liabilities to the creditors of the firm, such creditors are entitled

to obtain out of that fund what, if anything, may be payable to the

executors by way of indemnity for their liabilities
(?/).

The continuing partners may be liable for acts done after the death of

their late partner under an authority given by the firm through him (s).

That a bankrupt paitncr is not liable for partnership debts incurred after

his bankruptcy' has long been recognised (a).

The third case dealt with in this sub-section, namely the case of a

partner who is not known to the person dealing with the firm to have been

a partner, is not so much an exception to, as altogether outside the general

rule, and has been already referred to (&).

(q) Graham v. Hope (1792), Peake, & W. 1, and "
Partnership," p. 211.

154.

(r) See "
Partnership," p. 223.

(s) 2 Bell's Com. 532, See § 14,

mpra.

{t) See "Partnership," p. 211.

{u) 1 Mer. 616.

{x) Smout V, libery (1842), 10 M,

(y) See re Gorton (18S9), 40 Ch.

Div. 536
;

"
Partnership," p. 607

and cases there cited.

(z) Usher v. Danncey (1814), 4

Camp. 97.

(a) See "Partnership," p. 212.

(6) See supra, p. 96.
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„ , ^ Sections 36—37.
bcotch Law.

These are cases in which notice is not necessary. In the case of death Scotch Law.

and bankruptcy it is according to existing law, the reason being that death

is deemed to l>e a public fact, and bankrujatcy is published : Cheap v.

Alton (1772) (t), a very crucial case
; Royal Bank v. Christie (1839) {d) ;

OswaliVs Trustees v. City of Glasgow Bank (1879) (e). See also Bell's Com-

mentaries (/). But " notour bankruptcy
" under the Act 1696, c. 5, which

is not published in the Gazette, is not suthcient to free from liability. See

supra, § 3.3 (1).

As to the immunity of a dormant partner, not known to the person

dealing with the firm to be a partner, this is a change from the existing

law, as above explained ;
the reason being that as no credit was given on

the faith of the retired dormant partner, no liability should attach to him.

37. On the dissolution of a partnership or retirement of a Eigiit of

partner any partner may publicly notify the same, and may notify^cUssolu-

require the other partner or partners to concur for that purpose
'^'""•

in all necessary or proper acts, if any, which cannot be done

without his or their concurrence.

"Partnership," p. 214.

This section is in accordance with the decisions of Troughton v. Hunter

(1854) [g), and Hendry v. Turner (1886) {h). If a partner refuses to concur

in notifying a dissolution when his concurrence is necessary, an action to

compel him to do so may be brought by his co-partners though they claim

no other relief against him (i).

Scotch Law.

In Scotland there is nothing to prevent a retired partner, himself alone, Scotch Law,

advertising or issuing a circular announcing his retirement, and such notice

is enough for his protection. But the London Gazette notice cannot, it

appears, be inserted without the signatures of the partners, and a statutory

declaration by a solicitor : Hendry v. Turner (1886) {k). At the Edinburgh Edinburgh

Gazette oflSce a written notice, signed by a partner, and attested by two <jazette.

witnesses, intimating his own retirement, cannot be refused {I),
and is in

practice inserted. When the notice, however, takes the form of an announce-

ment of the dissolution of the firm, it is the practice in that office to require

the signatures, duly attested, of all the partners. The principle appears to

(c) 2 Paton, App. 283. (h) 32 Ch. D. 355.

(d) 1 D. 745, and 2 Robin. App. (i) Hendry v. Turner (1886), 32

118. Ch. D. 355.

(«) 6 R. 461. {k) Supra.

If) 2. 530. (l) 2 Bell's Com. 533.

((/)
18 Beav. 470.

H 2
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Sections 3 7—38. be that a partner is only entitled to notify liis own retirement, and tlie dis-
"

]
solution quoad him which that involves, but not to notify a dissolution

quoad other partners, who may be continuing the concern. Under this

section the practice will probably continue where the notice involves a

dissolution between parties not signing it.

38. After the dissolution of a partnership the authority of

each partner to bind the firm, and the other rights and obliga-

tions of the partners, continue notwithstanding the dissolution

so far as ma}- be necessary to wind up the affairs of the partner-

ship, and to complete transactions begun but unfinished at the

time of the dissolution, but not otherwise.

Provided that the firm is in no case bound by the acts of a

partner who has become bankrupt ;
but this i)roviso does not

affect the liability of any person who has after the bankruptcy

represented himself or knowingl}^ suffered himself to be repre-

sented as a partner of the bankrupt.

"
Partnership," pp. 217 et seq.

This section settles the law as to the extent of a partner's authority to

bind the firm after a dissolution in accordance with the A-iew expressed in

"
Partnership," p. 219, where the various cases on the subject are discussed.

The more general statement that a firm notwithstanding its dissolution

continues to exist so far as may be necessary for the winding up of its business

is too wide.

It should be remembered that the authority of a partner to bind the

firm may be eftectually restricted by an agreement between the partners

of which persons dealing AAith the firm have notice (see sujxra, § 8). If a

partner previous to a dissolution has a limited authority to act for the firm,

his authority will not be increased by this section, but will be continued

within its former limitations for the purposes mentioned in the section.

The authority only extends to partners and not to the executors of a

deceased, or the trustee of a bankrupt, partner.

Though as between themselves the authority of each partner is limited

in the manner here mentioned, the firm may be bound by the acts of the

partners to the same extent as before the dissolution, if proper notice of

the dissolution be not given (see supra, § 36),

For cases illustrating the application of this section, see Re Clough (1885)

(m)y Butchart v. Dresser (1853) (n) ; Morgan v. Marquis (1853) (o) ; Ex
parte Orven (1884) (p); and other cases referred to in "Partnership,"

pp. 217 et seq.

That the power of a partner to bind the firm ceases upon his bankruptcy

(m) 31 Ch. D. 324.

(h) 4 De G. M. & G. 542.

(u) 9 Ex. 145.

ip) 13 Q. B. Div. 113. See also

McClean v. Kennard (1874), 9 Ch.

345.
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lias long been settled (q). His power determines as from the commence- Sections 38—39

ment of his bankruptcy (r).

"

The exception from the proviso in the ca^e of a person holdin;^' liimself Holdins out.

out as a partner of the bankrupt was recognised in the case of Lacy v.

IVoolcott (1823) (s).

Scotch Laic.

This is the existing law. Douglas Heron d- Co. v. Gordon (1795) (t).
" Tlie Scotch La>v

partnership is dissolved in so far as the power of contracting new debts is Winding-up.

concerned, but continued to the effect of levying the debts, paying the

engagements of the company, and calling on the partners to answer the

demands" (u). Hence receipts to debtors of the firm in the firm name are

valid (x). But one partner is not entitled to bind the others by bill even

for an existing debt,
"
to embody debts in bills after dissolution." It would

alter tlie onus ji^'obandi, and might subject to summary diligence : Snod-

grass v. Hair (1846) (y). But where a partner charged with the winding

up dispenscil with notice of dishonour of a bill of the firm, it was held a

reasonable act of administration, and the creditor did not thereby lose

recourse against the retired partner. The rule is that after dissolution no

valid draft, acceptance, or endorsation can be made by the firm ; all the

partners must join in it
(•.).

It is usual but not imperative to sue in the

firm's name, Nicoll v. Reid (1877) (b).

In regard to obligations of partners for transactions entered into before

the dissolution, see Millikeii v. Love tO Crauford (1803) (c) ; Eamsay's

Errs. \. GraJunu {1814) (d) ; Matheson v. Eraser (1820) {e) ; Anderson v.

lintherfurd (1835) (/).

The proviso follows from the effect of the bankruptcy of a partner to Proviso,

dissolve the partnership.
"
Partnership is as efiectually dissolved by

sequestration as by death "(</). Being j)ublished there is notice of the

withdrawal of the mandate. But this again is qualified by the doctrine

of "
holding out."'O

39. On the dissolution of a partnership every partner is Riglits of

entitled, as against the other partners in the firm, and all
application of

persons claiming through tliem in respect of their interests as
}'rop"^[^^'"^'

partners, to have the property of the partnership applied in

payment of the dehts and liabilities of the firm, and to have the

(g) Hague v. Rolleston (1768), 4 {x) 2 Bell's Com. 534

Burr. 2174 ; Thomason v. Frere (y) 8 D. 390.

(1808), 10 East 418. (z) 2 Bell's Com. 534.

(?•)
46 & 47 Vict. c. 52, § 43, and (b) 5 R. 137.

TJiomason v. Frere (1808), 10 East, (c) H. 754.

418, and "Partnership," p. 666, (d) 18th Jan. 1814, F. C.

{s) 2 Dowl. & By. 458, and see (e) H. 758.

supra, § 14. (/) 13 S. 488.

(0 3 Baton's App. 428. (g) 2 Bell's Com. 530.

{,()
2 Bell's Com. 527.



PARTNERSHIP ACT, 1890.

surplus assets after such payment applied in payment of what

may be clue to the partners respectively after deducting what

may be due from them as partners to the firm
;
and for that

l)urpose any partner or his representatives may on the termina-

tion of the partnership) apply to the Court to wind up the

business and affairs of the firm.

"
Partnership," 351 et seq.

This section gives effect to wliat has heen called the equitable lien which

each partner has on tlie partnership property, and adopts the law which

may be found in JFest v. SMj} (1749) (/;), and the other cases collected in

"
Partnership," 352 et seq.

Every ^jar<?ier is entitled ; from the concluding words of this section it

appears that the right extends to the representatives of a partner ; this is in

accordance with the previous law (i).

As against the other partners .... and all persons claiming through them

in respect of their interest as ])artners. These words Avill include the execu-

tors of a deceased and the trustees of a bankrupt partner (/.), the assignees

of a partner's share {I), and, it is conceived, judgment creditors, who have

obtained a charging order under § 23 of this Act, but will not include a

person who hond fide purchases from one partner specific chattels belonging

to the firm
(//i) ;

such a purchaser acquires a good title to the chattels what-

ever lien the other partners miglit have had on them jjiior to the sale.

The property of the partnership. As to Avhat constitutes the property of

the partnershij^, see supra, §§ 20 and 21. Tlie lien extends only to the

jiartnership j>roperty as it existed at the time of the dissolution, and does

not extend to what may have been subsequently acquired by the persons
who continue to carry on the l)usiness (»).

Applied in payment of the debts, &c., for the rule for the distribution of the

assets on the final settlement of accounts, see infra, § 44.

Due from them as partners. Sums due to the firm from a partner other-

wise than in his character of a member must not be deducted in ascertainiiK'

the amount of such partner's share
;
an illustration of this will be found in

the case of Byall v. Rowles (1749) (o).

The right mentioned in this section is lost by the conversion of partner-

(/(.)
1 Ves. Sen. 239.

{i) See Stocken v. Dawson (1845),

8 Beav. 2,39, aft'd. 13 L.J. (Ch.) 282,

and JFest v. Skip (1749), 1 Ves. Sen.

239.

(k) Grift V. Pike (1733), 3 P. W,
180.

(l) Cavander v. Suiteel (1873), 9

Uh. 79
; and see supra, § 31.

(»i) Re Langmead's Trusts (1855),
20 Beav. 20 ; and 7 De G. M. & G.

353, and "
Partnership," p. 354.

(n) Payne v. Hornhy (1858), 25

Beav. 280
;

cf. West v. Skip (1749),
1 Ves. Sen. 239, and see " Partner-

ship," pp. 352—353.

(o) 1 Ves. Sen. 348, and 1 Atk.

165
; see also Meliorucchi v. The Royal

Exchange Asswance Co. 1 Eq. Ca.

Ab. 8
; Croft v. Pike (1733), 3 P. &

W, 180.
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ship property into the separate property of a partner (p) unless the right Section 39.

is specially retained (q).

Apply to the Court. Tlie Court, see infra, § 45.

The application must be made by an action.

The Court will, if necessary, grant an injunction (r) or appoint a

receiver or a receiver and manager (s) to protect the partnership assets, or

prevent a partner from doing any act which will impede tlie winding up of

the concern.

Scotch Law.

The rights of partners and their representatives here defined are in Scotch Law.

accordance with the common law, subject to a qualification regarding
Reahzatiou.

winding up by the Court {t).
In order to apply the partnershiji property as

here stated there must be realization, and for this purpose, any partner

or the representatives of a deceased partner may insist on a sale as the

best evidence of value, and is not bound to accept a valuation : Marshall

(1816) {u), Stewart v. SimiJSOH (1835) (.x).
McNicen v. Fegers (1868) (ij).

But if a valuation has been agreed to, a sale will not afterwards be decreed :

McKersics v. Mitchell (1872) {::).
The rights of the firm's creditors against Distri)3ution.

the firm's property, which are preferable to those of private creditors of

partners, being settled, the surplus is available for the partners ;
but here

the separate debtor and creditor relations between each partner and the

firm require to be adjusted,
—what each partner owes to tlie firm being

deducted from what the firm owes to him. If liis debt to the firm exceeds

he will require to contribute for the benefit of the other partners. The

claim of the partners on the surplus assets of the concern is preferable to

the claims of personal creditors (if any) of the partners as individuals :

Keith V. Penn (1840) (o). The same principle holds if one of the partners

be another firm or company or body corporate (6).

The existing law in regard to the winding up, by a judicial factor Winding up by

appointed by the Court, of a dissolved firm's business was summarised by
"""^ '

Lord President (Inglis) in Diclcie v. Mitchell (1874) (c), thus :
—

(1.)
" When all the partners in a co-partnery are deail, this Court has Rules,

the power, and will exercise it, of appointing a factor to wind up the partner-

ship estate:
" Bixon v. Dixon, (1831—2) {J).

(2.) "If there are surviving partners, then, if there is no fault or

(_p) Liiujen v. Simpson (1824), 1 {t) 2 Bell's Com. 535 and 507.

Sim. & Stu. 600 ;
Re Lanymeads («) 23rd Feb. 1816, F. C.

Truds (1855), 7 De G. M. & G. 353, (,-;)
14 S. 72.

the judgment of Turner, L.J. ; {ij) 7 Mc. 181.

Holroyd v. Griffiths (1856), 3 Drew. {j^ 10 Mc. 861,

428. (ft) 2 D. 633.

{q) Holderness v. Shackels (1828), {h) See § 1, supra. 2 Bell's Com.

8 B. & C. 612. 514.

(r) See "
Partnership," pp. 541 ei (c) 1 R. 1030.

seq.

(s) See "
Partnership," pp. 545 et 229

seq.

{d) 10 S. 178, afl'd. 6 W. & S.
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sections 39—40.

Principle of

rales.

Eflfect of last

clause of section.

incapacity on the part of tliem or any of them, preventing them carrying

on their business, this Court will not interfere, l)Ut will leave the surviving

partners to extricate their affairs in their OAvn way :

"
Young v. Collins

(1852—3) (e). This does not however derogate from the right of a partner

to insist upon the realization of the partnership property by sale.

(3)
" Where there is a surviving partner or partners, but these partners

are unfitted either for carrying on or winding up the affairs of the partner-

ship, whether from failure of duty, or incapacity of any one or more of them,

then this Court can, and if satisfied of the necessity, will appoint a factor.

All such cases are in their nature cases of circumstances ;
but if the cir-

cumstances are strong enough, it is within the competency of the Court to

make the appointment." See also Goiv v. Schulze (1877), and particularly

the opinion of Lord Shand (/).

These rules are the application of the general principle that the Courts

in Scotland do not assume the management of partnership or trust estates

when the parties interested have provided adequate machinery, and will

only appoint a judicial factor when the persons entrusted prove incapable

or unreliable, or the rights or interests of parties are endangered, or the

trust has become unworkable. See Ewing v. Ewing (1884) Uj).

The (question arises whether the last clause of this section alters all this,

and entitles any partner of a dissolved firm, or his representatives, disre-

garding the principles of the common law, to insist on the appointment of

a judicial factor, notwithstanding that competent and trustworthy partners

are ready to undertake tlie duty. The question is not free from doubt, but

it is thought that the common law rules are not superseded. A partner

may apply to the Court, but the Court will deal with the application on the

lines of the common law, which are saved by section 46, infra.

Apportionment 40. Where oiie partner has paid a premium to another on

where partner- eiitering into a partnership for a fixed term, and the partner-
ship prematurely ^Yym is dissolved before the expiration of that term otherwise
diesolved. ^ '

than by the death of a partner, the Court may order the repay-

ment of the premium, or of such part thereof as it thinks just,

having regard to the terms of the partnership contract and to

the length of time during which the partnership has continued ;

unless

(a,) the dissolution is, in the judgment of the Court, wholly

or chiefly due to the misconduct of the partner who

paid the premium, or

{h.) the partnership has been dissolved by an agreement

containing no provision for a return of any part of

the premium.

(<) 14 D. 540, revd. 1 Macq. 385.

(/) 4 R. 928 (933—4).

((/)
11 R. 600, 2>cr Lord President,

627—8.
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"
Partnership," pp. 64 et seq. Section 40

This section, according to a statement in the memorandum to the original

hill, is intended to adopt the law laid down in the case of Ativood v. Maude

(1868) (c). The existing cases on this subject are difficult to reconcile and

the principles upon which the Court has hitherto acted were not well

settled {d).

A partnershiy for a fixed term. The section does not deal with the

case of a partnership at will ;
in such cases the parties must be taken to

have run the risk of the partnership being determined at any time (e) and,

apart from fraud no part of the premium will be returned, but a person

who has received a premium for taking another into pai-tnership with him

would probably not be allowed to determine the partnership next day with-

out cause and retain the premium (/).

If the partner who paid the premium was induced to enter into partner- Fraud,

ship by fraiid or misrepresentation he will be entitled, on the contract

being rescinded, to a lien on the partnership assets for the amount of the

premium (see infra, § 41 (a) ),
in addition to his right to recover the

premium from his co-partner to whom he paid it.

Otherwise than by the death of a partner. This exception is in accordance Death,

with the previous law (g). Death is a contingency which all persons

entering into a partnersliip know may unexpectedly determine it (see

supra, § 33), so that if they do not guard against the risk they may

reasonably be treated as content to incur it.

It is conceived that these words will not prevent the Court in a pioper

case from ordering the repayment of the whole or part of the premium
where a person knowing himself to be in a precarious state of health

conceals the fact, and induces another to enter into partnership with him

and j)ay him a premium, and shortly afterwards dies (h).

In all other cases except those mentioned in clauses {a) and (b), the Discretion.

Court has a discretion, and the Court of Appeal will not interfere with its

exercise except on special grounds (i). In the exercise of this discretion

attention must be paid to the terms of the partnership contract, and to the

length of time during which the partnership has continued, and it would

seem, under this section, that the Court is not to take other matters into

consideration
;

if this be so the discretion of the Court will be more limited

than has hitherto been the case (k). As a rule the part of the premium
returned bears the same proportion to the whole premium as the unexpired

part of the term bears to the whole term
{I).

(c) 3 Ch. 369. L. R. 6 C. P. 78
;

Ferns v. Garr

{d) See "
Partnership," pp. 66 et (1885), 28 Ch. D. 409.

seq. {h) Mackenna v. Parkes, 36 L. J.

(e) See per Lord Eldon in Tatter- Ch. 366.

sail V. Groote (1800), 2 Bos. & P. (i) Lyon v. Tweddell (1881), 17

134. Ch.Div. 529.

(/) iieeFcatherstoiiJuiug]tv. Turner (k) See Lyon v. Tioeddell (1881),

(1858), 25 Beav. 382 ;
Hamil v. Stokes, 17 Ch. Div. 529.

Dan. 20. {I) See Ativood v. Maude (1868),

(g) See Whincup v. Hughes (1871), 3 Ch. 369.
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ctions 40—41.

luse (a).

lUSC {/').

Scotch Law.

)portioiiinent

Itreniium.

That a partner whose conduct is the cause or chief cause of dissolution is

not entitled to a return of any part of the premium paid Ly him has long

been recognised as the law (»(). The fact that the partner paying the

premium is not altogether free from blame "will not deprive him of his

right to recover a portion of the premium (n).

Clause {h} is also in accordance with the previous law (o). But if no

definite agreement has been come to and the partners have merely con-

sented to dissolve, it is presumed that the question of the return of the

premium will remain open (p).

The decision of the Court ujion the question whether any part of the

premium is returnable or not, should be obtained at the hearing of the

action (5).

Scotch Lair.

There is no trace of such a claim liaving been made in the Scotch Courts.

But see claim sustained for repayment of disbursements made in promot-

ing an object of common interest that proved abortive : Dohic v. Lauder's

Trustees (1873) (/•),
and prior cases.

The repayment provided for in this section is by a partner, not by the

firm ; and it would not be allowed to come in competition with the claims

of the firm's creditors.

ghts where

rtnersliip dis-

Ivcil for fraud

iuisrei)re-

itation.

41. Where a partnership contract is rescinded on the ground
of the fraud or misrepresentation of one of the parties thereto,

the party entitled to rescind is, without prejudice to any other

right, entitled—
(a.) to a lien on, or right of retention of, the surplus of the

partnership assets, after satisfying the partnership

liabilities, for any sum of money paid by him for the

purchase of a share in the partnership and for any

capital contributed by him, and is

(b.) to stand in the place of the creditors of the firm for any

payments made by him in resx^ect of the partnership

liabilities, and

(c.) to be indemnified by the person guilty of the fraud or

making the representation against all the debts and

liabilities of the firm.

{m) Airey v. Borham (1861), 29

Beav. 620
;
Atwoodx. Maude {\ms),

3 Ch. 369 ;
Wilson v. Johnstone

(1873), 16 Eq. 606 : Bluck v. Cap-
stick (1879), 12 Ch. D. 863.

(n) Astle V. JFright (1856), 23

Beav. 77 ; Pease v. Hewitt (1862), 31

Beav. 22.

(0) Lee V. Page (1861), 30 L. J,

Ch. 857.

(p) See Astle v. JFriyht (1856),

23 Beav. 77 ;
Wilson v. Johnstone

(1873), 16 Eq. 606
; Bury v. Allen

(1844), 1 Coll. 589.

(g) Edmonds v. Bohinson (1885),

29 Ch. D. 170.

(/•)
11 Mc. 749.
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"
Partiierslii2>," pp. 482 et seq.

Seiitions 41—42.

Thi« section is in accordance Avitli the })revions law (>),
and settles the

txuestion left open by the House of Lords in Adam. v. Neivbiijginy (1888) (t),

as to the extent of the indemnity to which a person, who has been induced

to enter into a partnership by misrepresentation apart from fraud, is en-

titled, in accordance with the decision of the Court of Appeal in that case (k).

TFithout 2>rejudice to any other right. This section does not deal with the

right of the defrauded party to make the persons guilty of the misrepre-

sentation personally liable f()r the monies mentioned in clause {n) (./•) ;

nor with his right in cases of fraud to recover any damages to which he

may be entitled
(j/).

In Mijcock V. Bcatson (1879) (;;),
the plaintiff was declared entitled to a interest,

lien on the partnership assets for interest at the rate of 5 per cent, on the

sum paid by him for his shai-e in the partnership as well as for that sum

itself, and also for the costs of the action. In NevMgging v. Adam (1887)

interest at the rate of 4 per cent, was allowed («). It is conceived that

the Court may still allow interest in such cases and declare the plaintiff

entitled to a lien for that interest and for his costs.

The Court is often called upon to rescind other contracts between part-

ners besides those for the formation of a partnership, and more especially

agreements entered into on or after a dissolution. The principles upon

which the Court acts in such cases will be found in "
Partnership," pp. 484

et seq., and the cases there collected and discussed.

ttcotch Law.

There is no direct authority in the law of Scotland, but the principles of

Ada)n V. Newhiggmg (1887), supra, and prior cases appear to be in harmony
with that law (h).

.Scotch Law.

42.—(1.) Where aii}' member of a firm has died or other- Right of out-11 1 , . . . . going pai'tuer
Wise ceased to be a partner, and the surviving or continuing i„ certain cases

partners carry on the business of the firm with its capital or
J^ad^^'aftlT^*^

assets without any final settlement of accounts as between the tiissolution.

firm and the outgoing partner or his estate, then, in the

absence of any agreement to the contrary, the outgoing partner

(«)
Filhuis V. Harkness, Colles,

442
;

Baivlins v. IVickham (1858),

1 Giff. 355, and 3 De G. & J. 304
;

Mycock V. Beatson (1879), 13 Ch. D.

384.

{t) 13 App. Ca. 308.

(u) 34 Ch. Div. 582.

( t) See the cases in the last three

notes.

(y) That the relief mentioned in

this section may not in every case

cover all the damages to which he is

entitled, see the judgments of the

Court of Appeal in Newhigging v.

Adam (1887), 34 Ch. Div. 582.

(z) 13 Ch. D. 384.

(«) See 34 Ch. Div. p. 585 ; the

order in this case does not appear t((

have contained any declaration as to

the right of lien.

(h) Clark, 25G—57.
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or his estate is entitled at the option of himself or his repre-

sentatives to such share of the profits made since the dissolu-

tion as the Court may iind to he attributable to the use of his

share of the partnership assets, or to interest at the rate of five

])er cent, per annum on the amount of his share of the partner-

ship assets.

(2.) Provided that where hy the partnership contract an

option is given to surviving or continuing partners to purchase

tlie interest of a deceased or outgoing partner, and that option

is duly exercised, the estate of the deceased partner, or the

outgoing partner or his estate, as the case may be, is not

entitled to any further or other share of profits ;
but if any

partner assuming to act in exercise of the option does not in

all material respects comply with the terms thereof, he is liable

to account under the foregoing provisions of this section.

"
Partnership," pp. 521 et seq.

This section deals with the liability of the surviving partners, as partners,

towards a retired jjartner or the estate of a deceased partner, and is in

accordance witli the previous law (c) ;
it does not toucli the liahility of

partners, who are also the executors of a deceased partner, towards the

])ersons interested in their testator's estate in their character of executors.

The cases on this subject will be found in "
Partnership," pp. 528 et seq.

lb-section (1).

ation.

SUB-SECTIOX 1.

hi tlie nhaence of any lujreement.
—If there be any agreement the liability

of the continuing partners will be regulated thereby {d). If the executors

of the deceased partner, not themselves being members of the firm, lend their

testator's share in the assets of the partnership to the continuing partners

at interest, the continuing partners will only be liable for interest and not

for profits although they know that the money so lent belongs to the

testator's estate and that the loan is unauthorised (e).

At the option of himself or his repremntatives.
—The persons having the

option are entitled to have such enquiries and accounts as will enable them

(c) See Grmoshayv. Collins (1808),

15 Ves. 218
;

1 J. & W. 267, & 2

Russ. 325 ;
Booth v. Parks, 1 Moll.

465, and Beatty 444
; Vyse v. Foster

(1874), L. E. 7 H. L. at p. 329, and

other cases cited,
"
Partnership," pj).

526 et seq.

(d) Vyse v. Foster (1874), 8 Ch.

30!)
; L. R. 7 H. L. 318.

(e) Stroud v. Givyer (1860), 28

Beav. 130. If, in such a case the

executors are members of the firm it

appears doubtful whether the per-

sons interested in the testator's

estate have or have not an option
between profits and interest, se

Vyse v. Foster, 8 Ch. p. 334.
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to exercise tlieir option (/), but they are only entitled to profits or interest Section -12.

and not both, nor partly to one and partly to the other (ij).

Such share of the profits, ttr., etc.—It is often a matter of much difficulty Share of profits.

to ascertain how much of the profits made since the dissolution is attribiit-

able to the use of a retired or deceased partner's share in the assets and how

much is attributable to the skill and conduct of the continuing partners.

Every case must dejiend on its own circumstances and as pointed out by

Wigram, V.-C. in Willett v. Blonford (1841) (/(), "the nature of the trade,

the manner of carrying it on, the capital employed, the state of the

account between the late partnership and the deceased partner at the time

of his death, and the conduct of the parties after his death may materially

affect the rights of the parties." It -was by taking into consideration such

facts as these that in the cases of Simiison v. Chapman (1853) (i), and

Wedderhurn v. Wedderhurn (1836) (A-),
the continuing jiartners were held

not liable to account for profits made after dissolution. Tlie proportion in

which profits were divided before the dissolution appears to have little or

no bearing on this question {I).

This section is silent as to the allowance of any remuneration to the Remuneration

continuing partners for their trouble in carrying on the business and ^^ continuuig

, . , , 1-1 partners,

earning the profits ;
it has been usual in such cases to allow remunera-

tion (?)i),
unless the partner claiming it is a trustee and guilty of a breach

of trust (?(). It is submitted that in a proper case the Court will still be

able to make such allowances (see § 46).

Interest at five per cent, per annum; this is simple interest. If the partners Interest,

are also trustees and bound to accumulate, compound interest may be charged

against them (o), but the liability to compound interest is a liability qua

trustee and not cpia partner and is therefore beyond the scojie of this section.

The proper persons to bring an action against the continuing partners Parties to

for the share of the deceased partner are the executors, but if they stand in ''^'^t^°"-

such a position with regard to the surviving partners that they cannot

fairly prosecute the rights of the parties interested in their testator's

estate, the persons so interested may sue ( p ).

(/) Vyse v. Foster (1872), 8 Ch. D. 839, and other cases cited,

p. 334.
"
Partnership," p. 528.

{g) Vyse v. Foster (1874), L. R. 7 (h) Stochn v. Daxoson (1845), 6

H. L. p. 336. Beav. 371, and 9 Beav. 247, and

Qi) 1 Hare, 253, at p. 272.
"
Partnership," p. 528.

\i) 4 De G. M. & G. 154. (o) See Jones v. Foxall (1852), 15

{l) 2 Keen, 722 ;
4 M. & Or. 41

;
Beav. 388, and "

Partnership," p.

and 22 Beav. 84. 531.

(/) Yafesv. i^Mi?i(1880), ISCh.D. (p) Travis v. Milne (1851), 9

843. Hare, 141
; Bniingfield v. Baxter

(rn) Witcs V. Finn (1880), 13 Ch. (1887), 12 App. Ca. pp. 178—179.



to rARTNERSHIP ACT, 1890.

Section 42.

Scotch Law.

itgoing

rtuer's assets

t in firm.

Scotch Law.

This is the existing hiw, Laird v. Laird (185.5) (fjf).
In the two eai-lier

cases of Minto v. KirJi-patrick (1833) (r) and McMiirraij (1852) (s), the Court

(in the latter case being niucli divided) awarded only five per cent, interest,

on the ground that the claim being by a child of the deceased partner for

lecjitim, which was a debt of the deceased's estate as at his death, no more

tlian legal interest was due. The principles given eft'ect to in Laird,

supra, were also applied where two partners, being trustees of a third ])arty

(not a deceased partner), employed the trust funds in the business
;
and it

was held that, in ascertaining the profits made on the trust funds, there

must be taken into account, not only the input capital of all the partners,

but funds obtained on. loan or otherwise and invested in the partnership

business ;
and that the proportion which the trust monies in the business

bore to the whole funds so employed regulated the share of profits to be

paid to the beneficiaries under the trust : Cochrane v. Black (1855-57) (f).

In this case the rate of interest to which, as an alternative to profit, bene-

ficiaries were entitled, in the case of a trustee dealing with the estate for

his own behoof, was stated by Lord "Wood as "
five per cent, or four per

cent, according to circumstances,—five per cent, being the lowest rate when

the funds have been embarked in trade,
—the law presuming that every

business yielded a profit to that amount "
(u).

-section (2).

Sub-section 2.

The proviso contained in tlie second siib-section of this section is in

accordance with the statement of the law by Lord Cairns in Vyse v.

Foster (1874) (x). It deals witli the case of an option to purchase, as in

Willeti V. Blanford (1841) (j/),
and not witli an executed contract to pur-

chase, which was the case in Vyse v. Foster (1874) (z). In the latter case

the continuing partners will not in the absence of fraud be liable to account

for profits, unless by neglecting to fulfil some condition, cr not complying
with some stipulation of the essence of the contract, or otherwise, they

repudiate or give the representatives of the deceased partner a right to

rescind the contract («),

As to the construction of clauses giving an option of purchase, see

"
Partnership," pp. 423 et seq., and 429 et seq.

As to the evidence upon which accounts are taken, see "
Partnership,"

pp. 536 et seq.

The amount due from the continuing partners under this section is a

debt (see infra, § 43 and notes), and the liability is therefore joint in

England and joint and several in Scotland (see supra, § 9).

(q) 17 D. 984.

(r) 11 S. 632.

(s) 14 D. 1048.

(0 17 D. 321
;
19 D. 1019.

(u) 17 D. 331, foot.

(>) L. R. 7 H. L. p. 329.

(//) 1 Ha. 253.

(z) 8 Ch. 309, and L. R. 7 H. L.

318, see p. 337.

(a) See per Lord Cairns, L. R. 7

H. L. pp. 334, 335.
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43. Subject to anj' agreement between the partners, the Sections 43—44.

amount due from surviving or continuing partners to an out- Retiring or

going partner or the representatives of a deceased partner in
partner's stare

respect of the outgoing or deceased partner's share is a debt *° ^'^ ^ ^®^*'

accruing at the date of the dissolution or death.

This section is in accordance with the previous law (6). The surviving

or continuing partners not being trustees, the Statute of Limitations will

run in their favour from the date of the dissolution or death (c), and their

liability will be joint in England and joint and several in Scotland (see § 9).

If in addition to being partners they are trustees, or liable as trustees, the

statute will still run in their favour, except in the cases mentioned in the

Trustee Act, 1888 (rf), but their liabiUty to account to their cestuis que

trustent will be joint and several.

Scotch Lav\

This section proceeds on the footing that there is no winding up, but that Scotch Law.

by contract, the value of a deceased or retiring partner's share is to be

ascertained and paid out. Accordingly the date, unless otherwise stipulated,

at which the value falls to be ascertained will be the date of dissolution.

The amount thus becomes a debt bearing interest from that date. This was

illustrated in Ewhig and Co. v. Eiciiig (1882) (e), where, however, the amount

was payable by instalments, and a question arose as to interest. See also

Bell's Commentaries (/). But where a deceased partner's share was to be

paid out according to the jirior balance, and the firm became totally

insolvent between the date of that balance and the partner's death, it was

held that the firm was not liable for the value of the deceased partner's

share as ascertained by the prior balance : Blair v. Douglas Heron d- Co.

(1776-77) (^).

44. In settling accounts between the partners after a disso- Rule for dis-

lution of partnership, the following rules shall, subject to any assets 'on final

agreement, be observed :
settlement of

(a.) Losses, including losses and deficiences of capital, shall

be paid first out of jirofits, next out of capital, and

lastly, if necessary, b}' the partners individually in

the proportion in which they were entitled to share

profits :

(b) Knox V. Gye (1871), L. R. 5 (e) 10 R. (H. L.) 1, 8 App. Ca.

H. L. 656. 822, per Lord Young, p. 3, and

(c) See ib. and "
Partnership," pp. Lord Bramwell, pp. 9— 10.

508 et seii. (/) 2. 535.

{d) 51 & 52 Vict. c. 59, § 8. (g) M. 14,577, Aflfd. 6 Paton, 796.

accounts.
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Spction 44.
(/>.)

1'lie assets of the firm including the sums, if any,

contributed by the partners to make up losses or

deficiences of capital, shall be applied in the following

manner and order :

1. In paying the debts and liabilities of the firm to

persons who are not partners therein :

2. In paying to each partner rateably what is due

from the firm to him for advances as dis-

tinguished from capital :

3. In paying to each partner rateabl}^ what is due

from the firm to him in respect of capital :

4. The ultimate residue, if an}', shall be divided

among the partners in the proportion in

which profits are divisible.

"
Partnership,'' pp. 401 et seq.

This section follows almost word for word the statement of the law n
"
Partnership," p. 402, and the cases there quoted may be referred to to

illustrate and explain the present section. It is open to partners to modify
the rules contained in this section by agreement.

It should be remembered that, in the absence of any agreement, partners

are entitled to share profits and are bound to contribute, to losses, whether

of capital or otherwise, equally. See supra, § 24 (I).

As to what advances a partner is entitled to be repaid by the firm, and to

his right to interest thereon, see siqrra, § 24 (3).

As to the right of a partner to have the partnership assets applied in the

way mentioned in this section, see supra, § 39.

Scotch Law.

Scotch Law, This section appears to be in conformity with legal principle and practice

Distribution of in Scotland (h). In the case of loss the principle is tested where one partner
issets and losses,

contributes all the capital, and yet the profits are shared equally. In that

case any undivided profits would, in the first place, be applied in meeting

losses. This would fall equally on both partners. Then the whole capital

of the monied partner would be absorbed, there being no corresponding

contribution by the other partner. Lastly the other funds of both partners

would be put tinder equal contribution,

(/() Erskine, III. 3, 27 ;
2 Bell's Com. 535.
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Section 45.

SujJjjlemenfal.

46. In this Act, unless the contraiy intention appears,— Definitions of

The expression "court" includes every court and judge ','^°",''*",_^"'^

having j urisdiction in the case :

The expression
"
business

"
includes every trade, occupa-

tion, or profession.

Court.—By section 34 (3) of the Judicature Act, 1873 (36 & 37 Vict. Chancery

c. 66), all causes and matters for the dissolution of partnerships or the
^i^'*^""-

taking of partnership and other accounts, are assigned to the Chancery-
Division of the High Court of Justice, but this is subject to any arrange-

ment which may be made by any rules of Court or orders of transfer to be

made under the authority of the Act. (See § 33.)

By the Chancery of Lancaster Act, 1890 (53 & 54 Vict. c. 23, § 3), the County Palatine

Court of Chancery of the County Palatine of Lancaster has, as regards
°^ Lancaster.

persons and property subject to its jurisdiction, similar powers and juris-

diction to those exercised by the Chancery Division of the High Court.

By the County Courts Act, 1888 (51 & 52 Vict. c. 43, § 67), the County County Court.

Court is empowered to exercise all the powers and authority of the High
Court in actions or matters for the dissolution or winding up of any part-

nership in which the whole property, stock and credits of the partnership
do not exceed in amount or value the sum of £500. If during the progress

of any action or matter it should appear that the value of the partnership

property exceeds this amount, it is the duty of the judge to direct the

action to be transferred to the Chancery Division of the High Court ; but

it is open to any party to apply to a judge of the Chancery Division in

chambers for an order directing the action or matter to be carried on in the

County Court notwithstanding such excess, and the Judge may make an

order for this purpose (see § 68). If any action or matter is pending in the

Chancery Division which might have been commenced in the County

Court, any jmrty may apply to the Judge of the Chancery Division, to

whom the action or matter is attached, to have the same transferred to the

County Court, and the judge may upon such application, or without it if he

should think fit, order this to be done (see § 69).

For the power of the Judge in Lunacy to dissolve a partnership in the Judge in Lunacy,

case of the lunacy of a partner, see the Lunacy Act, 1890 (53 Vict. c. 5,

§ § 108, 119 & 341), and snjmt, § 35, p. 86.

Business.—The meaning of the word business has often come before the

Courts, both in connection with § 4 of the Companies Act, 1862 (h), and with

restrictive covenants against carrying on any business {{). The meaning

(/t)
See Harris v. Amery (1865), on the Law of Companies, p. 114.

L. R. 1 C. P. at p. 155
; Hmith v. (t) See Rolls v. Miller (1884), 27

Anderson (1880), 15 Ch. Div. 247, Ch.Div. 71; .BmmwZZ v. LacT/ (1879),

and other cases cited in Lindley 10 Ch. D. 691, and other cases

L.P.S. I
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Section 45.

Interpretation

Act, 1880.

]\Iasculiue.

Singular.

County Court.

High Court.

Land.

rerson.

Writing.

PARTNERSHIP ACT, 1890.

of the word in this Act is very wide, but probably not wider than its

ordinary meaning as given in dictionaries (k).

By the Interpretation Act, 1889 (52 & 53 Yict. c. 63), the following

words, which occur in the present Act, have the meanings mentioned

below, i;nless a contrary intention appears.

Words importing the masculine gender include females, and words in the

singular include the plural, and words in the plural include the singular

(52 & 53 Vict. c. 63, § 1).

"County Couit" means, as respects England and Wales, a Court under

the County Courts Act, 1888 (ih. § 6), and, as respects Ireland, a civil bill

Court within the meaning of the County Officers and Courts (Ireland) Act,

1877 {ih. § 29).
"
High Court," when used with reference to England or Ireland, means

Her Majesty's High Court of Justice in England or Ireland, as the case

may be (ib. § 13 (3) ).

"Land" includes messuages, tenements and hereditaments, houses and

buildings of any tenure (ib. § 3).

" Person" includes any body of persons corporate or incorporate (i6. § 19).
"
Writing." Expressions referring to writing shall be construed as in-

cluding references to printing, lithography, photography, and other modes

of representing or reproducing words in a visible form {ib. § 20).

Scotch L

Court.

Dissolution,

\w.

I'orm of ac

to dissolve

tion

firm.

Scotch Law.

The sections of the statute, in which the " Court
"

is mentioned are 35,

39, 40 and 42,

Section 35.—Under this section, on an aj^plication by a partner, the Court

may decree a dissolution of the partnershij) in anj' of the cases specified. There

is no trace of any such jurisdiction having been exercised by the Sheriff

Court. Such applications generally take the form of a petition to the

Court of Session (.Junior Lord Ordinary) for the appointment of a judicial

factor to wind up the partnership estate : Macpheraon v. Richmond (1869),

Eadie v. MacBean's Curator bonis (1885) (/) ;
and the Sheriff Court has not

jurisdiction to appoint judicial factors in partnership estates. The Judicial

Factors (Scotland) Act, 1880 (//), from v>liich the Sheriff Court jurisdiction

in the appointment of judicial factors (with a single excejjtion) flows,

declares judicial factor to mean factor loco tutoris and curator bonis.

Again, if the action take the form of a declarator (as was suggested in

the case of Eadie) (/h), it would be incompetent in the Sheriff Court, as

not falling within the Sheriff Court (Scotland) Act, 1877 (h).

Although questions of this kind have been disposed of under petitions to

the Court for the appointment of a judicial factor to Avind up a partnership

collected in Kerr on Injunctions

(ord edition), p. 441.

{k) See per Jessel, M.R., in Smith

v. Anderson (1880), 1 5 Ch. Div. p. 258.

(//) 43 & 44 Yict. c. 4, §§ 3 & 4.

{m) 12 R. 665, 669.

(h) 40 & 41 Vict. c. 50, § 3
;
see

IVilson V. Co-operative Store Co.

(0 41 Scot, Jurist, 288
;
12 E. GOO. (1885), 13 R. 21.
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concern, an action of declarator, M'itli conclusion for dissolution, appears to Section 46.

be the more aj^jDropriate form of procedure. On the dissolution being

decreed there may be no need for a judicial winding up, if there be surviving,

competent and reliable partners willing to undertake the Avork. See notes

on section 39, supra, p. 103.

See Mackay's Court of Session Practice (o) and Dove Wilson's Sheriff

Court Practice (p).

Section 39.—^The Court in this case is the t'ourt of Session (Junior Lord Winding up.

Ordinary).

Sections 40 and 42.—Actions under these sections will be competent both Apportionment
or premium,

in the Sheriff Court and in the Court of Session.
Accountinc for

profits.

46. The rules of equity and of common law applicable to
gaving for rules

partnership shall continue in force except so far as they are
°fJ^^'"*^,^^'^

inconsistent with the express provisions of this Act.

A similar provision is found in the Bills of Exchange Act, 1882 (4.5 & 46

Vict. c. 61, § 97 (2) ) ;
the object of such a section is to meet cases not

dealt with by the other sections of the Act ('/).

It may be convenient here to give a short summary of the changes

introduced into English law by the present Act, and of the doubtful

points wdiich have been settled by it.

Chancjes in Enylisk Law.

Section 23 introduces a new method of making a partner's share in the Section 23.

partnership assets available for the payment of his separate judgment debts.

See supra, pp. 57 et seq. See also § 33 (2).

Probably the assignment or mortgage by a partner of his share in the Section 31.

partnership assets does not in any case dissolve the partnership nor give the

other partners a right to dissolve. See supra, pp. 77 ct seq.

The power of the Court to decree the dissolution of a partnership is Section 35.

extended l)y § 33 (/) and perhaps alsn by § 33 (c). See siqmi, pp. 91 cf seq.

It is doubtful whether the doctrine of holding out has been extended by Section 14.

the Avords "knowingly suffers" in §§ 14 (1) and 38. See siqmt, p. 38.

Possibly § 15 has made the admissions of a partner concerning the Section 15.

partnership affairs made in the ordinary course of business evidence against

his co-partners in criminal cases. See supra, p. 41.

Section 16 may have made notice to a partner who habitually acts in the Section 16.

partnership business notice to the firm, though he was not acting in the

partnership business when he received the notice. See supra, p. 41.

Doubtful Points Settled.

A servant remunerated by a share of profits has a right to an account. Section 2 (3) (i).

See supra, pp. 20 & 21.

(o) I. Ch. XL (q) In re Gillespie, 18 Q. B. D

(p ) Ch. II. & III. 286, at pp. 292—293.

I 2
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Section 46.

jction 5.

jction 7.

action 8.

3Ction 10.

ection 24.
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Avitliiu the quwlriennlnm utile (n) : Hill v. City of Glasgow Bank (1879) («), Section 47.

ami prior cas?s.

As to married women, see ftiqmt, § 35
(/;), PP- 89 et seq.

See also under sections 9 and 39.

Married woman.

47.—(1.) In the application of this Act to Scotland the Provision as to

hankruptc}' of a firm or of an individual shall mean sequestra- Scotland.
"^^ ^^

tion under the Bankruptcy (Scotland) Acts, and also in the

case of an individual the issue against him of a decree of cessio

bonorum.

(2.) Nothing in this Act shall alter the rules of the law of

Scotland relating to the bankruptcy of a firm or of the indi-

vidual partners thereof.

Scotch Law.

Sub-section 1.

It would be out of place here to deal with the various questions arising Scotch Law.

on the bankruptcy of firms and partners in Scotland. Bankruptcy is defined Sub-section (1).

to mean (1) sequestration under the Bankruptcy Scotland Acts, whether of

the individual or of a partner ;
and (2) the issue of a decree of cessio lonorum Definition of

against an individual. Cessio of a firm is not included, though it is

believed to be comjietent, the term " debtor "
bearing the same meaning under

the Cessio as under the Bankruptcy Acts
;
and " Cessio is in practice a not

uncommon mode of liquidating small trading firms "
{y). The only part of

the statute where bankruptcy is specially mentioned is § 33, sub-section (1),

where it is enacted that subject to any agreement to the contrary every

imrtnership is dissolved by the banki-uptcy of any partner.

bankruptcy.

Sub-section 2.

A firm may be sequestrated while the partners or some of them remain Sub-section (2).

solvent, and conversely one or more partners may be sequestrated while the Rules for

firm remains solvent. The sequestrations of the firm and partners are
creditors on

separate proceedings. The most important point is the ranking of creditors, firm and part-

The leading rules may be deduced from the doctrine of the separate iKvsona

of the firm, and the liability of the individual partners as co-obligants or

cautioners for the firm debts
;
and may be stated thus :

—
1. In the sequestration of the firm, the firm's creditors rank on the firm

estate for the full amount of their debts, to the exclusion of the separate

creditors of the partners.

2. They may also rank, along with the private creditors of the partners,

on the individual estates of the partners, for the balance of the firm debt,

after valuing and deducting the claim against the firm estate, and the claim

{u) Erskine, I. 7, 38.

(a-) 7 R. 68.

()/) Gdudy on Bankruptcy, p. 441.
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Sections 47—50. against the other partners, so far as they may he liable tu relieve the bank-

rupt partner.

3. But such a claim on a partner's estate can only be made by proper

creditors of the firm, and not by a creditor who is also a partner.

4. Again, in the bankruptcy of a partner the firm may rank on his estate

for any sum due in respect of contribution of capital, over-drafts or other-

wise
;
and if the firm be itself bankrupt its trustee may so rank on the

partner's estate
;
and that without prejudice in the latter case to the firm's

creditors claiming under rule 2, supra.

5. Where a firm is bankrupt the partners have no claim on its estate for

over- advances, but only on each other's private estates for the balance due

in a mutual accounting.

6. In the bankruptcy of a partner his creditors have a claim against the

firm, for his share and interest in the concern after deduction of debts.

On this subject generally, see Bell's Commentaries («), and Goudy on

Bankruptcy (li).

Repeal. 48. The Acts mentioned in the schedule to this Act are

hereb}^ repealed to the extent mentioned in the third column

of that schedule.

Commencemout 49. This Act shall come into operation on the first day of

January one thousand eight hundred and ninety-one.

Short title. 50. This Act may be cited as the Partnership Act, 1890.

Section 48.

SCHEDULE.

ENACTMENTS REPEALED.

Session and Chapter.
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ARRANGEMENT OF SECTIONS.

Xaturc of Pavt/iciithij)
Sect.

1. Definition of partnership.
2. Rules for determining existence of partnership.

3. Postponement of rights of person lending or selling in consideration of

share of profits in case of insolvency.
4. Meaning of firm.

Uelatiom of Partners to jiersons deaUnij with them,

5. Power of partner to bind the firm.

6. Partners bound by acts on behalf of firm.

7. Partner using credit of firm for private purposes.

8. Effect of notice that firm will not be bound by acts of partner.

9. Liability of partners.

10. Liability of the fii-m for wrongs.
11. Misapplication of money or property received for or in custody of the firm.

12. Liability for wrongs joint and several.

13. Improper employment of trust-property for partnership purposes.
14. Persons liable by

••

holding out,"

15. Admissions and representations of partners.
16. Notice to acting partner to be notice to the firm.

17. Liabilities of incoming and outgoing partners.
18. Revocation of continuing guaranty by change in firm.

Jh!atio7is of Partners to one another.

19. Variation by consent of terms of partnership.

20.' Partnership property.
21. Property bought with partnership money.
22. Conversion into personal estate of land held as partnership property.

23. Procedure against partnership proi)erty for a partner's separate judgment
debt.

24. Rules as to interests and duties of partners subject to special agreement.
25. Expulsion of partner.
26. Retirement from partnership at will.

27. Where partnership for term is continued over, continuance on old terms

presumed.
28. Duty of partners to render accounts, &c.

29. Accountability of partners for priv.itc profits.

30. Duty of partner not to compete with firm.

31. Rights of assignee of share in partnership.
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Sertions 1-
DUiolution of Partnerxhij) and its cfn^cqweiices.

S«ct.

32. Dissolation by expiration or notice.

33. Dissolation by bankruptcy, death, or charge.
31. Dissolution by illegality of partnership.
35. Dissolution by the Court.

36. Eights of persons dealing with firm against apparent members of fixm.

37. Eight of partners to notify dissolution.

38. Continuing authority of partners for ptirposes of winding up.
39. Eights of partners as to application of partnership property.
40. Apportionment of premium where partnership prematurely dissolved.

41. Eights where partnership dissolved for fraud or misrepresentation.
42. Eight of outgoing partner in certain cases to share profits made after

dissolution.

43. Eetiring or deceased partner's share to be a debt.

44. Eule for distribution of assets on final settlement of accounts.

Supplemental,

45. Definitions of "cotirt
"
and '• business."

46. Saving for rales of equity and common law.

47. Pro%T5ion as to bankruptcy in Scotland.

43. Bepeal.
49. Commencement of Act
50. Short title.

SCHEDITLE.

Definition of .

partnership.

[Pp. 1-3—16.]

2-5 i 26 Tict.

c. 89.

Rules for

determining
existence of

partnership.

[Pp. 16—22.]

An Act to declare and amend the Law of Partnership.

[14th AugiiM 1890.

Be it enacted by the Queen's most Excellent Majesty, Ly and with the

advice and consent of the Lords Spiritual and Temporal, and Commons, in

this present Parliament assembled, and by the authority of the same,
as follow? :

Nature of Partnership.

L—(I.) Pai-tneKhip is the relation which suhsists between persona

carrying on a business in common with a view of profit.

(2.) But the relation between members of any company or association

which is—
(a.) Registered as a company under the Companies Act, 1862, or any

other Act of Parliament for the time being in force and relating

to the registration of joint stock companies ;
or

(6.) Formed or incorporated by or in pursuance of any other Act of

Parliament or letters patent, or Royal Charter
;
or

(c.) A company engaged in working mines within and subject to the

jurisdiction of the Stannaries :

is not a partnership within the meaning of this Act.

2. In determining whether a partnership does or does not exist, regard
shall be had to the following rules :

(1.) Joint tenancy, tenancy iu common, joint property, common property,
or part ownership does not of itself create a partnership as to

anything so held or owned, whether the tenants or owners do or

do not share any profits made by the use thereof
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(2.) The sharing of gross returns does not of itself create a partnership,

whether the persons sharing such returns have or have not a joint

or common right or interest in any property from which or from

the use of which the returns are derived.

(.3.) The receipt by a person of a share of the profits of a business is

prima facie evidence that he is a partner in the business, but the

receipt of such a share, or of a payment contingent on or varying

with the profits of a business, does not of itself make him a

partner in the business
;
and in particular

—
(rt.) The receipt by a person of a debt or other liquidated

amount by instalments or otherwise out of the accruing

profits of a business does not of itself make him a partner

in the business or liable as such :

{h.) A contract for the remuneration of a servant or agent of

a person engaged in a business by a share of the profits

of the business does not of itself make the servant or

agent a partner in the business or liable as such :

(c.) A person being the -widow or child of a deceased partner,

and receiving by way of annuity a portion of the profits

made in the business in which the deceased person was a

partner, is not by reason only of such receipt a partner

in the business or liable as such :

{d.) The advance of money by way of loan to a person engaged
or about to engage in any business on a contract with

that person that the lender shall receive a rate of interest

varying with the profits, or shall receive a share of the

profits arising from carrjdng on the business, does not of

itself make the lender a partner with the person or

persons carrying on the business or liable as such.

Provided that the contract is in writing, and signed by
or on behalf of all the parties thereto :

(e.) A person receiving by way of annuity or otherwise a portion

of the profits of a business in consideration of the sale

by hini of the goodwill of the business is not by reason

only of such receipt a partner in the business or liable

as such.

3. In the event of any person to whom money has been advanced by

way of loan ujton such a contract as is mentioned in the last foregoing

section, or of any buyer of a goodwill in consideration of a share of the

profits of the business, being adjudged a liankrupt, entering into an

arrangement to pay his creditors less than twenty shillings in the pound,
or dying in insolvent circumstances, the lender of the loan shall not be

entitled to recover anything in respect of his loan, and the seller of the

goodwill shall not be entitled to recover anything in respect of the share

of profits contracted for, until the claims of the other creditors of the

borrower or buyer for valuable consideration in money or money's worth

have been satisfied.

4.—(1.) Persons who have entered into partnership with one another are

for the purposes of this Act called collectively a firm, and the uiime under

which their business is carried on is called the fii-m-name.

(2.) In Scotland a firm is a legal person distinct from the partners of

Sections 2—4.

Postponement
of rights of

person lending
or selling in

consideration

of share of

profits in case

of insolvency.

[P. 22.]

Meaning of

firm.

[Pp. 22—25.]
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Sections 4—12. •whom it is composed, but an individual partner may be charged on a decree

or diligence directed against the firm, and on payment of the debts is

entitled to relief ^J^'o rata from the firm and its other members.

uwer of part-
Br to biud the

riu.

"p. 26—28.]

aitners bound

f acts on

ih'dU of firm.

"'p. 28, 29.]

artner using
•edit of firm

ir pi-ivate

iirpof^es.

'p. 29, 30.]
'

ifect of notice

lat firm will

3t be bound

f acts of

xrtner.

^p. 30, 31.]

iability of

wtners.

'p. 31—33.]

iability of

le firm for

rougs.

:'l). 33 34.]

'isapplication

money or

roperty
iceived for or

I custody of

le firm.

'. 35.]

iability for

rongs joint and
veral.

36.]

Relations of Partners to ^Krsons dealing tcith them.

5. Every partner is an agent of the firm and his other partners for the

pui'pose of the business of the partnership ;
and the acts of every partner

who does any act for carrying on in the usual way business of the kind

carried on by the firm of which he is a member bind the firm and his

partner.?, unless the partner so acting has in fact no authority to act for the

firm in the particular matter, and the person with whom he is dealing

either knows that he ]u\s no authority, or does not know or believe liim to

be a partner.

6. An act or instrument relating to the business of the firm and done or

executed in the firm-name, or in any other manner showing an intention to

bind the firm, hy any pei'son thereto authorised, whether a partner or not,

is binding on the firm and all the partners.

Provided that this section shall not affect any general rule of law relating

to the execution of deeds or negotiable instruments.

7. Where one partner pledges the credit of the firm for a purjDose appa-

rently not connected with the firm's ordinary course of business, the firm

is not bound, unless he is in fact specially authorised by the other partners;

l)Ut this section does not affect any personal lialjility incurred by an

individual partner.

8. If it has Ijeen agreed between the partners that any restriction shall

be placed on the power of any one or more of them to bind the firm, no act

done in contravention of the agreement is binding on the firm with respect

to persons having notice of the agreement.
9. Every partner in a firm is liable jointly with the other j)artners, and

in Scotland severally also, for all debts and obligations of the firm incurred

while he is a partner ;
and after his death his estate is also severally liable

in a due course of administration for such debts and obligations, so far as

they remain unsatisfied, but subject in England or Ireland to the prior

payment of his separate debts.

10. Where, by any wrongful act or omission of any partner acting in the

ordinarj^ course of the business of the firm, or with the aitthoiity of his co-

jjartners, loss or injury is caused to any person not being a partner in the

firm, or any penalty is incurred, the firm is liable therefor to the same

extent as the partner so acting or omitting to act.

11. In the following cases
; namely—

(a.) Where one pai'tner acting within the scope of his apparent authority

receives the money or property of a third person and misapplies
it

;
and

{h.) Where a firm in the course of its business receives money or property
of a third person, and the money or property so received is mis-

applied by one or more of the partners while it is in the custody of

the firm
;

the firm is liable to make good the loss.

12. Every partner is liable jointly with his copartners and also severally

for everything for Avhich the firm while he is a partner therein becomes

liable under either of the two last preceding sections.

'
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13. If a partner, being a trustee, improperly employs trust-property in

the business or on the account of the i)artnership, no other partner is liable

for the trust-property to the persons beneficially interested therein :

Provided as follows :
—

(1.) This section shall not affect any liability incurred by any partner by
reason of his having notice of a breach of trust ;

and

(2.) Nothing in this section shall prevent trust money from being

followed and recovered from the firm if still in its possession or

under its control.

14.—(1.) Every one who by words spoken or Avritteu or by conduct

represents himself, or who knowingly suffers himself to be represented, as

a partner in a particular firm, is liable as a partner to any one who has on

the faith of any such representation given credit to the firm, whether the

representation has or has not been made or communicated to the person so

giving credit by or with the knowledge of the apparent partner making the

representation or suffering it to be made.

(2.) Provided that where after a partner's death the partnership business

is continued in the old firm-name, the continued use of that name or of the

deceased partner's name as part thereof shall not of itself make his

executors or administrators estate or effects liable for any partnership debts

contracted after his death.

15. An admission or representation made by any partner concerning the

partnership affairs, and in the ordinary course of its business, is evidence

against the firm.

16. Notice to aiiy partner who habitually acts in the partnership business

of any matter relating to partnership affairs operates as notice to tlie firm,

except in the case of a fraud on the firm committed by or with the consent

of that partner.

17.—(1.) A person who is admitted as a partner into an existing firm

does not thereby become liable to the creditors of the firm for anything

done before he became a partner.

(2.) A partner who retires from a firm does not thereby cease to be liable

for partnership debts or obligations incurred before his retirement.

(3.) A retiring partner may be discharged from any existing liabilities,

by an agreement to that effect between himself and the niembers of the

firm as newly constituted and the creditors, and this agreement may be

either express or inferred as a fact from the course of dealing between the

creditors and the firm as newly constituted.

18. A continuing guaranty or cautionary obligation given either to a

firm or to a third person in respect of the transactions of a firm is, in the

absence of agreement to the contrary, revoked as to future transactions by

any change in the constitution of the firm to which, or of the firm in

respect of the transactions of which, the guaranty or obligation was given.

Sections 13—20.

Improper
employment of

tru.st-j)roperty

for partuership

puqjoses.

[Pp. 36, 37.]

Persons liable

by
"
holding

out."

[Pp. 38—10.]

Admissions and

representations
of ]partners.

[Pp. 40, 41.]

Notice to acting

partner to be

notice to the

firm.

[Pp. 41, 42.]

Liabilities of

incoming and

outgoing

partners.

[Pp. 42—46.]

Revocation of

continuing

guaranty by

change in firm,

[Pp. 46—48.]

Relations of Partners to one anotlier.

19. The mutual rights and duties of partners, whether ascertained by Variation by

agreement or defined by this Act, may be varied by the consent of all the consent of terms
° ,,•' ,.,  o ^ r 0^ partnership,

partners, and such consent may be either exiiress or mierretl irom a course
^ ' -^ ^

[Pp. 49, 50.]
«^ ^^^l'"8-

. . „ Partnership
20.—(I.) All property and rights and interests in property originally property.

[Pp. 50—54,]
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ections 20—24.
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Pp. 54, 55.1
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Pp. 55—57.]
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Pp. 57—60.]
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agreement.

[Pp. 61—69.]

ljroii^L,'ht into the partnership stock or acquired, wliether by purchase or

otherwise, on account of the firm, or for the purposes and in the course of

the partnership business, are called in this Act partnership property, and

must be held and applied by the partners exclusively for the purposes of

the partnership and in accordance with the partnership agreement.

(2.) Provided that the legal estate or interest in any land, or in Scotland

tlie title to and interest in any heritable estate, which, belongs to the

partnership shall devolve according to the nature and tenure thereof, and

the general rules of laAV thereto applicable, but in trust, so far as necessary,

for the persons beneficially interested in the land under this section.

(3.) Where co-owners of an estate or interest in any land, or in Scotland

of any heritable estate, not being itself partnershij) j)roperty, are partners

as to profits made by the use of that land or estate, and purchase other land

or estate out of the profits to be used in like manner, the land or estate so

purchased belongs to them, in the absence of an agreement to the contrary,

not as partners, but as co-owners for the same respective estates and

interests as are held by them in the land or estate first mentioned at the

(late of the purchase.

21. Unless the contrary intention appears, property bought •with money

belonging to the firm is deemed to have been bought on the account of

the firm.

22. Where land or any heritable interest therein has become partnership

property, it shall, unless the contrary intention appears, be treated as

between the partners (including the representatives of a deceased partner),

and also as between the heirs of a deceased partner and his executors or

administrators, as personal or moveable and not real or heritable estate.

23.—(1.) After the commencement of this Act a writ of execution shall

not issue against any partnership projierty except on a judgment against

the film.

(2.) The High Court, or a judge thereof, or the Chancery Court of the

county palatine of Lancaster, or a county court, may, on the application by
summons of any judgment creditor of a partner, make an order charging
that partner's interest in the j)artnership property and profits with payment
of the amount of the judgment debt and interest thereon, and may by the

same or a subsequent order apjaoint a receiver of that partner's share of

profits (whether already declared or accruing), and of any other money
which may be coming to him in respect of the partnership, and direct all

accounts and inqiiiries, and give all other orders and directions which

might have been directed or given if the charge had been made in favour

of the judgment creditor by the ]3artner, or which the circumstances of the

case may require.

(3.) The other partner or partners shall be at lil)erty at any time to

redeem the interest charged, or in case of a sale being directed, to purchase
the same.

(4.) This section shall apply in the case of a cost-book company as if the

company were a partnership within the meaning of this Act.

(o.) This section shall not ajjply to Scotland.

24. The interests of partners in the partnership property and their

rights and duties in relation to the partnership .shall 1)e determined, subject

to any agreement express or implied between the partners, by the following

rules :
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(1.) All tlie partuei's are entitled to share equally in the capital and Sections 24 29,

profits of the business, and mnst contribute eqvially towards the
"

losses whether of capital or otherwise sustained by the firm.

(2.) The firm must indemnify every partner in respect of payments made
and personal liabilities incurred by him—

(a.) In the ordinary and proper conduct of the business of the

firm : or,

(6.) In or about anything necessarily done for the preservation
of the business or property of the firm.

(3.) A jmrtner making, for the purpose of the partnership, any actual

payment or advance beyond the amount of capital which he has

agreed to subscribe, is entitled to interest at the rate of five per
cent, per annum from the date of the payment or advance.

(4.) A partner is not entitled, before the ascertainment of profits, to

interest on the capital subscribed by him.

(5.) Everj'- partner may take part in the management of the partnership
business.

(6.) No partner shall be entitled to remuneration for acting in the

partnership business.

(7.) No person may be introduced as a partner without the consent of all

existing partners.

(8.) Any difterence arising as to ordinary matters connected with the

partnership business may be decided by a majority of the partners,

but no change may be made in the nature of the partnership
business without the consent of all existing partners.

(9.) The partnership books are to be kept at the place of business of the

partnership (or the principal jalace, if there is more than one), and

every partner may, when he thinks fit, have access to and insp»ect

and copy any of them.

25. No majority of the partners can expel any partner unless a power to Expulsion of

do so has been conferred by express agreement between the partners. partner.

26.—(1.) Where no fixed term has been agreed upon for the duration of [Pp. 69, 70.]

the partnership, any partner may determine the partnership at any time on Retirement

"iving notice of his intention so to do to all the otlier partners. J'?"^
partner-

slup at wilJ

(2.) Where the partnership has originally been constituted by deed, a ^

notice in writing, signed by the partner giving it, shall be sufficient for this
^ '' ' ~'^-i

purpose.

27.—(1.) Where a partnership entered into for a fixed term is continued Where partner-

after the term has expired, and without any express new agreement, the ship for term

ri'T-hts and duties of the partners remain the same as they were at the
^^ continued

"
„ . . •

1 1 • • 1 p over, continu-

expiration of the term, so far as is consistent with the incidents of a partner- ance on old terms

ship at will. presumed.

(2.) A continuance of the business by the partners or such of them as [Pp- 72, 73.]

habitually acted therein during the term, without any settlement or liquida-

tion of the partnership affairs, is presumed to be a continuance of the partner-

ship.

28. Partners are bound to render true accounts and full information of Duty of

all things affecting the partnership to any partner or his legal represents- Partners
.

^
to render

^^^^®-
accounts, &c.

29.—(1.) Everjr partner must account to the firm for any benefit derived rp >-^ ^^
-i

by him without the consent of the other partners from any transaction » .

b'l't-
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Sections 29—35.

of partners for

private profits.

[Pp. 74, 75.]

Dut.y of partner
not to compete
with firm.

[P. 76.]

Riglits of

assignee of sliare

in partnenshiji.

[Pp. 76—79.]

concerning the partner.slii23, ov from any ui^e by him of the jDartnership

property name or business connexion.

(2.) This .section applies also to transactions undertaken after a partner-

ship has been dissolved by the death of a partnei', and before the affairs

thereof have been completely wound up, either by any surviving partner or

by the representatives of the deceased partner.

30. If a partner, without the consent of the other partners, carries on

any business of the same nature as and competing with that of the firm, he

must account for and pay over to the firm all profits made by him in that

business.

31.—(1.) An assignment by any partner of his share in the partnership*

either absolute or by way of mortgage or redeemable charge, does not, as

against the other partners, entitle the as.signee, during the continuance of the

partnership, to interfere in the management or administration of the

partnership business or affairs, or to require any accounts of the partnership

transactions, or to inspect the partnership liooks, but entitles the assignee

only to receive the share of profits to which the assigning partner would

otherwir.e be entitled, and the assignee mitst accept the account of profits

agreed to by the partners.

(2.) In the case of a dissolution of the partnership, whether as respects

all the partners or as respects the assigning partner, the assignee is entitled

to receive the share of the partnership assets to which the assigning partner
is entitled as between himself and the other partners, and, for the purpose
of ascertaining that share, to an account as from the date of the dissolution.

Dissolution by
expiration or

notice.

[Pp. SO, 81.]

Dissolution by

bankruptcy,

death, or

charge.

[Pp. 81—84.]

Dissolution by
illegality of

partnership.

[Pp. 84, 85.]

Dissolution by
the Court.

[Pp. 85—95.]

Dissolution of Partnership, and its consequences.

32. Subject to any agreement between the partners, a partnership is

dissolved—
(a.) If entered into for a fixed term, by the expiration of that term :

(b.) If entered into for a single adventure or undertaking, by the termina-

tion of that adventure or undertaking :

(c.) If entered into for an undefined time, by any partner giving notice

to the other or others of his intention to dissolve tlie partnership.

In the last-mentioned case the partnership is dissolved as from the date

mentioned in the notice as the date of dissolution, or, if no date is so

mentioned, as from the date of the communication of the notice.

33.—(1.) Subject to any agreement between the partners, every partner-

ship is dissolved as regards all the partners by the death or bankruptcy of

any partner.

(2.) A partnership may, at the option of the other partners, be dissolved

if any partner suffers liis share of the partnersliip propertv- to be charged
under this Act for his separate del)t.

34. A partnership is in every case dissolved by the happening of any
event which makes it unlawful for the business of the firm to be cariied on

or for the members of the firm to carr}' it on in paitnership.

35. On ajiplication by a partner the Court may decree a dissolution of

the partnership in any of the following cases :

{a.) When a partner is found lunatic by inquisition, or in Scotland by
cognition, or is shown to thesatisfaction of the Court to be of peima-

nently imsound mind, in either of which cases the application
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may be made as well on behalf of that partner by his committee Sections 35—39.

or next friend or person having title to intervene as by any other

partner :

(b.) When a partner, other than the partner suing, becomes in any other

way permanently incapable of performing his part of the partner-

ship contract :

(c.) Wlien a partner, other than the partner suing, has been guilty of sucli

conduct as, in the opinion of the Court, regard being had to the

nature of the business, is calculat(jd to prejudicially affect tlie

carrying on of the business :

((/.) When a partner, other than the partner suing, wilfully or persistently

commits a breach of the partnership agreement, or otherwise so con-

ducts himself in matters relating to the partnership liusiness that

it is not reasonably practicable for the other partner or partners to

carry on the business in partnership with him :

(<;.)
When the business of the partnership can only be carried on at

a loss :

(/.) Whenever in any case circumstances have arisen which, in the opinion

of the Court, render it just and equitable that the partnership be

dissolved.

36.—(1.) Where a person deals with a firm after a change in its constitu- Rights of

tion he is entitled to treat all apparent members of the old firm as still persons dealing

being members of the firm until he has notice of the change. a^ainst'^'a 5
•

t

(2.) An advertisement in the London Gazette as to a firm whose principal members of firm,

place of business is in England or Wales, in the Edinburgh Gazette as to a [Pp. 95—99.]
firm whose principal place of business is in Scotland, and in the Dublin

Gazette as to a firm whose principal place of business is in Ireland, shall be

notice as to persons who had not dealings with the firm before the date of

the dissolution or change so advertised.

(3.) The estate of a partner who dies, or who becomes bankrupt, or of

a partner who, not having been known to the person dealing with the firm

to be a partner, retires from the firm, is not liable for partnership debts

contracted after the date of the death, bankruptcy, or retirement re-

spectively.

37. On the dissolution of a partnership or retirement of a partner any Right of

partner may r)ublicly notify the same, and may require the other partner partners to

,
, ^, ,

• n i. -r notify dissolu-
or partners to concur for that purpose m all necessary or proper acts, it any, ^j^^

•'

which cannot be done without his or their concurrence.
rp gg ^^^

-,

38. After the dissolution of a partnership the authority of each partner ,
. .

to bind the firm, and the other rights and obligations of the partners, con- authority of

tinue notwithstanding the dissolution so far as may be necessary to wind partners for

lip the att'airs of the partnership, and to complete transactions begun but
|y",j|;|°pt^

°

imfinished at the time of the dissolution, but not otherwise.
|-p

°

^„^
,

Provided that the firm is in no case bound by the acts of a j)artner who

has become bankrupt ;
but this proviso does not affect the liability of any

person Avho has after the bankruptcy represented himself or knowingly

suffered himself to be represented as a partner of the bankrupt.

39. On the dissolution of a partnership every partner is entitled, as Rights of

against the other partners in the firm, and all persons claiming through partners as to

them in respect of their interests as partners, to have the property of the
partnei-shrij°

partnership applied in payment of the debts and liabilities of the firm, and propsrty.

[Pp. 101—104.]
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Sections 39—44.
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to have the surplus assets after such payment applied in payment of what

may be clue to the partners respectively after deducting what may be due

from them as partners to the firm
;
and for that purpose any partner or his

representatiA'es may on the termination of the partnership apply to the

Court to wind up the business and affairs of the firm.

40. AVhere one partner has paid a premium to another on entering into

a partnership for a fixed term, and the partnership is dissolved before the

expiration of that term otherwise than by the death of a partner, the Court

may order the repayment of tlie premium, or of auch part thereof as it

thinks just, having regard to the terms of the partnership contract and to

the length of time during which the partnership has continued
; unless

(«.) the dissolution is, in the judgment of the Court, wholly or chiefl}'

due to the misconduct of the partner who paid the premium, or

{b.) the partnership has been dissolved by an agreement containing no

provision for a return of any part of the premium.
41. Where a partnership contract is rescinded on the ground of the fraud

or misrepresentation of one of the parties thereto, the party entitled to

rescind is, without prej udice to any other right, entitled—
((/.) to a lien on, or right of retention of, the surplus of the partnership

assets, after satisfying the partnership liabilities, for any sum of

money paid by him for the purchase of a share in the partnership
and for any capital contributed by him, and is

(b.) to stand in the place of the creditors of the firm for any payments
made by him in respect of the partnership liabilities, and

((".)
to be indemnified by the person guilty of the fraud or making the

representation against all the debts and liabilities of the firm.

42.—(1.) Where any member of a firm has died or otherwise ceased to

be a partner, and the surviving or continuing partners carry on the business

of the firm with its capital or assets without any final settlement of accounts

as between the firm and the outgoing partner or his estate, then, in the

absence of any agreement to the contrary, the outgoing partner or his estate

is entitled at the option of himself or his representatives to such share of

the profits made since the dissolution as the Court may find to be attri-

butable to the use of his share of the partnership assets, or to interest at

the rate of five per cent, per annum on the amount of his share of the

partnership assets.

(2.) Provided that where by the partnership contract an option is given
to surviving or continuing partners to purchase the interest of a deceased

or outgoing partner, and that option is duly exercised, the estate of the

deceased partner, or the outgoing partner or his estate, as the case may be,

is not entitled to any further or other share of profits ; but if any partner

assuming to act in exercise of the option does not in all material respects

comply with the terms thereof, he is liable to account under the foregoing

provisions of this section.

43. Subject to any agreement between the partners, the amount due
from surviving or continuing partners to an outgoing partner or the

representatives of a deceased partner in respect of the outgoing or deceased

partner's share is a debt accruing at the date of the dissolution or death.

44. In settling accounts between the partners after a dissolution of

partnership, the following rules shall, subject to any agreement, be

observed :
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(a.) Losses, including losses and deficiences of capital, shall be paid first Sections 44— 50.

out of profits, next out of capital, and lastly, if necessaiy, by the

partners individually in the proportion in which they were ^pt+i^°"t"|
entitled to share profits : accounts.

(h.) The assets of the firm including the sums, if any, contriljuted ])y the
[Pp. m, n-;.]

imrtners to make up losses or deficiencies of capital, shall be

applied in the following manner and order :

1. In paying the debts and liabilities of the firm to persons who
are not partners therein :

2. In paying to each partner rateably what is due from the firm

to him for advances as distinguished from capital :

3. In paying to each partner rateably what is due from the firm

to him in respect of capital :

4. The ultimate residue, if any, ishall be divided among the

partners in the propoition in which profits are divisible.

Supjilemental.

45. In this Act, unless the contrary intention appears,
—

The expression "court" includes every court and judge having juris-

diction in the case :

The expression
" business

"
includes every trade, occupation, or pro-

fession.

46. The rules of equity and of common law applicable to partnership

shall continue in force except so far as they are inconsistent with the

express provisions of this Act.

47.—(1.) In the application of this Act to Scotland the bankruptcy of a

firm or of an individual shall mean sequestration under the Bankruptcy

(Scotland) Acts, and also in the case of an individual the issue against him

of a decree of cessio bonorum.

(2.) Nothing in this Act shall alter the rules of the law of Scotland

relating to the bankruptcy of a firm or of the individual partners thereof.

48. The Acts mentioned in the schedule to this Act are hereby repealed

to the extent mentioned in the third column of that schedule.

49. This Act shall come into operation on the first day of January one

thousand eight hundred and ninety-one.

50. This Act may be cited as the Partnership Act, 1890.

Definitions of

"court" and
"

business.
'

[Pp. 113—115.]

Saving for

rules of equity
and comiuou
Jaw.

[Pp. 115, 110.]

Provision as to

bankruptcy iu

Scotland.

[Pp. 117, 118.]

Repeal.

Commencement
of Act.

Short title

SCHEDULE.

ENACTMENTS REPEALED. Section 48.

Session and Chapter.
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APPENDIX II.

ADDENDA TO "PARTNERSHIP."

N.B.—This Addenda does not contain references to the Partnership Act, 1890,

nor, as a rule, to any new cases lohich are mentioned in the Notes to

that Act.

Page 72, line 5. After "engaged" add, "although he may be a British

subject." Macartney v. Garbutt, 24 Q. B. D. 368. But

this privilege may be lost by an express condition to

the contrary made at the time the minister is re-

ceived, lb.

„ 91, note (6). Add and compare Srcaine v. Wilson, 24 Q. B. Div. 252 ;

Collins V. Loclce, 4 App. Ca. 674.

„ 98, note {I). Add The Pharnuiceidical Soc. v. TFheeldon, 24 Q. B. D.

683.

„ 106, line 6
)
After (o) add, "wholly or in part ;" and see Kearley v.

from bottom, f Thompson, 24 Q. B. Div. 742.

„ 113,note(A:). Add Kenrick cfc Co. v. Lawrence d: Co., 25 Q. B. D. p. 106.

„ 114, line 14 et seq. As to the right of a person to carry on business in his

own name, and to allow other persons to do so, see

Tarton v. Tiirton, 42 Ch. Div. 128
;
Tussand v. Tus-

saiul, 44 Ch. D. 678
;
and Lewis's v. Lewis, 45 Ch. D.

p. 284.

„ 114, note^y). 'Before Hendriks V. Montagu add Tussaud v. Tussaud, 44

Ch. D. 678.

„ 117. After line 12, add, "By 53 Vict. c. 5 (The Limacy Act,

1890), §§ 30 & 32, certain persons and their 2}a'rtners

are disqualified from signing lunacy certificates
;
and

by The Companies Winding up Rules, 1890 (rr, 156,

157 and 158), the partners of the liquidator of a com-

pany or of a member of the committee of inspection
are forbidden to deal with the assets of the company
or to derive any profit from any transaction arising
in the winding up, without the express sanction of the

Court.
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Page 140, note(/t). The statutes mentioned are now repealed and replaced by
the Factors Act, 1889 (52 & 53 Vict. c. 45); and, as to

Scotland, by the Factors (Scotland) Act, 1890 (53 & 54

Vict. c. 40). Add to the cases quoted, Cole v. North

Western Bank, L. R. 10 C. P. 354.

„ 141, note (i). Add Niemann v. Niemann, 43 Ch. Div. 198.

„ 162,note(i),
^
Add Hancock v. Smith, 41 Ch. D. 456. As to tlie limi-

„ 228,note(«). > tations of this doctrine, see Lister v. Stubbs d: Co., 45
*

Ch. Div. 1.

„ 163, notes ) Add, Dernj v. Peek, 14 App. Ca. 337.

(k) and
(I). )

» 227. As to the onus upon a creditor, seeking to appropriate

payments made by a deceased debtor in a manner

greatly to his disadvantage, to show that no appro-

priation was made by the debtor, see Lovther v.

Heaver, 41 Ch. Div. 248.

„ 228,note(a).
^
After reference to HalleU's Estate, add Hancock v.

„ 234, note (t). ) Smith, 41 Ch. D. 456.
-.^^^

„ 256, note (a). Add Field v. Robins, 8 A. & E. 90.

„ 261, notes \ 9 Geo. 4, c. 14, § 1, has been amended by the Statute

(d) and (g). > Law Revision Act, 1890, 53 & 54 Vict. c. 33.

„ 509. )

„ 266, line 14. After "
properly appeared," add,

" or if none of them
have appeared after proper service." See Alden

V. Beckley <& Co., 25 Q. B. D. 543
;

and cases in

notes (q) and (r).

266, line 15. After " but not," read, "if some only have ap-

peared
"

(?).

„ 266, last line. A debt due from a firm under a judgment recovered

against it in its mercantile name can now be attached

under a garnishee order. See R. S. C, Order XLV.,
r. 10.

„ 274, line 5. For "
they have been indorsed," read " the only or last

indorsement is an indorsement ;" and add a reference

to the Bills of Exchange Act, 1882 (45 & 46 Vict. c.

61), § 8 (3).

„ 276, last line. If the bill or note is signed in the firm name, and

that name includes the name of a person "who is not

liable as a partner, it seems no longer necessary for such

person to be a party to an action on the bill or note.

See Bills of Exchange Act (45 & 46 Vict. c. 61)

§ 23 (2).

K 2
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Page 285, Kne 9. Am a-
'

t hy war of mortgiigfe is an absolute assign-

mei.'. -« the meaning of § 25, cL 6, of the Judi-

cature Act, 1873- Tancred v. Iklagoa Bay, dbc., Co., 23

Q- B. D. 239.

„ 29C, note (*)- Add, reference to Govemnunt of Newfotindlurid t.

Newfcmndland RciiL Co^ 13 App, Ca. 199.

„ 299. Aje to execQti<^ against partnerg on a judgment against

a finn, see TJarvti & (Jo. t. Aftd.re <£- Cfe., 24 Q, E. Div.

\K (jfi^ ; and also AUjen v, Btckley <t Co., 25 Q. B. D,

TA'.i.

„ 307, xiolfc (/> Auu
••
jbut :Lc j^ijn .ijjal cannot follow the iuvestnienti?

made by tbe agant bv means of such profits
"

: Bee Luter

d- Co. V, HtuJAjt, 45 Ch, Piv. 1. See also Bodon Deep
li^M Fufdng Co. v. AhmU, 39 Ch- Div. 369.

„ 344^ line .3. After " debt* " add « nor."

"
XL,' ^ / \

'
KettMfjgiiui v. .<4<^m is now reported on appeal, 13 App.

„ 484,note («)
'

„ Z~2,nfAe(x). Add "See alf>o Be Earl of IVinKJiihea's Policy TrvusU,

39 Ck D. 168.*

„ 394, note (c), ColquJtoun v. Brookg is now reported on apj>eal in 14

App. Ca. 493. Bee also IfVfe <fc Co. v, CoUiiJujun, 20

Q. B. Div. 753, and 77t« Xew York Life Itusurarux Co.

V. iHykH, 14 App. Ca, 381.

ti 4^i1.ri<ji<'(fl). 5Aee alw £,«« v. XewcJMtcl AqihjJU'e Co., 41 Cli. Div,

p. 23,

f, 409, not* (^;, As to tlie different weight to be attached to a course of

practice in a large company and in an ordinaiy pail-

nership, (see ^ Frank Miils Minin/j Co., 23 Ch, D. at

p- 56.

„ 429, line 19. After "
paid

"
a/id

" But notwithstanding an agreement
for the division of the partnership jjroperty, the

court can order a fcale if that api>earg to }>e most

l^neficial to the ]>artiee. It will alef» apjxjint a

receiver and manager until sale ; Taylor v. Xeate,

39 Ch, D. 538."

„ 433, note / Qu. whether damages can )>e reajvared from the estate

(«), 559. ) of a deceased partner if his executf^rs do not join the

partnei-sliip in accvnlarjce with a c^^verxant entere^i into

by their testator : see JJowrm v. CoUi/u, 6 Ha. 418.

„ 43i^,iiote (';!;-
As t/> whether the transfer of the goo<lwil] of a solicitor's

bosiness
jyass<,-«

the cust^^y of his clients' pai^eri:, see

JaifUH V, Jamais de Bertdi/U, 22 Q. B. I>. (569, note p,

<}75 : this case wac affirmed on another jx^nt, 23 ib. 12,
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Page 439, aote (a). Add
" And now an agreement for its sale must bear an

ad valomm stamp. See Revenue Act, 1SS9 (52 & 53

Yict. c. 42), § 15, which, alters the law declared by
Commissioners of the Inlarid Revenue v. Angus & Co.,

23 Q. B. Div. 579."

„ 440, note (g). Add "jBe InWi, 40 CIl J>. 49, where on a sale by the

court, the receiver and manager who had been carrying

on the business until sale was not restrained from

solicitini^ custom.""O

„ 441, note (i). Add "
ritrffow v. Turton, 42 Ch. Div. 128; Tussaud v.

Tussiiud, 44 Ch. D. 678. In Vernon v. Hallam, 34

Ch. D. 748, there was a covenant not to carry on

business under a particular name, which happened to

be that of the defendant.''

„ 446, line 7
)
A partner who has pui-chased his co-partner's share in the

et seq. i partnership, but has not bought the goodwill of the

business nor the right to continue to use the partner-

ship name, will not be restrained from selUng th©

existing stock which bears the name of the iirm.

See Gray v. Smith, 43 Ch. Div. p. 221.

„ 446, line 15. After {in\ Add " but not the right to expose him to

any risk by so doing : Thfnne r. Show, 45 Ch. D.

„ 452, para- \ 17 & 18 Vict. c. 125, § 11, is now repealed, and is re-

graph 2 V placed by the Arbitration Act, 1889 (52 & 53 Vict.

„ 515. ; c. 49). See Annual Practice, 189^.^—91, p. 147 et wf.

„ 453, note (c). Add Turncock v. :kirtoris, 43 Ch. Div. 150.

„ 453, line 12. After " commenced " add " where the point in dispute was

really a i^uestion of law : Ee Carlisle, 44 Ch. D. 200 ;

Lyon v. Johnson, 40 Ch. D. 579 ;
where one party was

not willing to refer the whole dispute to arbitration :

Davis V. Starr, 41 Ch. Div. 242. See also Farrar v.

Coc^per, 44 Ch. D. 323.^

The Arbitration Act, 1889, does not seem to have

materially altered the law as stated in the above j>age

of the Partuei"ship volume.

„ 480, note (0- Add " but statements as to the existence of a particular

intention may be statements of a fact : Edgington

V. Fitzmaurice, 29 Ch. Div. 459; R. v. Gordoii, 23

Q. B. D. 354;"

„ 4S0,note(«0
j

^^ ^^ ,^ ^^^ ^^
„ 481, note (p))

^^ ^^^

„ 484, note (a). The question as to the extent of the right to indemnity

was not decided in the Honse of Lords in Adam v.

ytiH'bi^ing, 13 App. Ca. 308.
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Page 504, line 16. Add " but may be compelled to produce them alter the

hearing : see Turney v. Bayley, 34 Beav. 105."

„ 510, note (s). Add Barton v. North Staffordshire Ry. Co., 38 Ch. D. 458.

„ 538, note (6). § 56 of the Jud : Act, 1873, has been amended, and § 57

repealed by the Arbitration Act, 1889, 52 & 53 Vict,

c. 49.

„ 546, line 15. After "decided" add note. See, however, Manchester

& Liverpool District BanMng Co. v. Parkinson, 22

Q. B. Div. 173.

„ 545, ^

,, 548note(A-)
j

Add Taylor v. Neate, 39 Ch. D. 538.

„ 555 note
(/i)

'

„ 554, line 8. After Court add " The receiver cannot, however, present
a petition in Bankruptcy : Re Sacker, 22 Q. B. Div.

1 79. The Court cannot authorise a receiver to do any-

thing which it cannot authorise one partner to do

against the will of the other : Niemann v. Niemann,
43 Ch. Div. 198."

„ 557, line 7. After "may" insert
"
not."

,, 579, last line. The Lunacy Regulation Act, 16 & 17 Vict. c. 70, § 123,

is now repealed and is replaced by § 119 of the Lunacy
Act, 1890 (53 Vict. c. 5).

„ 590, note (fl). The reference to Crawford v. Hamilton should be 4

Madd. 251.

"
^^I'''''!^^5' \

AcW Re Gorton, 40 Ch. Div. 536.
„ 609,note(a). )

'

„ 609, note (/). The reference to Re Johnson is 15 Ch. D. 548.

„ 625, last
)

line but 3 (
'^^^ reference to Ex parte Foley, 24 Q. B. Div. 729.

,, 626, ( § 4 (e) is now repealed and replaced by § 1 of the Bank-

„ 665,note(a;). ) ruptcy Act, 1890 (53 & 54 Vict. c. 71).

„ 633, line 15. After "debt" add "And no order will be made

upon a joint petition where the debtors are neither

partners nor joint debtors : Re Bond, 22 Q. B. D. 17."

„ 646, line 18, \ Add " But dealings by a bankrupt with property acquired

after (c).

'

by him after adjudication 6o?ia ^trfe and for value, are

„ 665. j valid until the trustee intervenes : Cohen v. Mitchell,

25 Q. B. Div. 262."

„ 651,note(/), ) § 55 is amended by § 13 of the Bankruptcy Act, 1890

„ 652, note(0. \ (53 & 54 Vict. c. 71).
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Page654,note(Z), \ Sub-sections 1 & 2 of § 46 of the Bankruptcy Act, 1883, are

„ 675, para- } now repealed and replaced by § 11 of the Bankruptcy

graph 2. ^
Act, 1890 (53 & 54 Vict. c. 71).

„ 708,note(a;), ) Morgan v. Hardy is now reported on appeal in 13 App.
„ 751,note(m). ) Ca. 351, sub nom. Hardy v. Fothergill.

„ 709, note (z). Section 42 of the Bankruptcy Act, 1883, is amended by

§ 28 of the Bankruptcy Act, 1890, and § 40 (1) by the

Preferential Payments in Bankruptcy Act, 1888 (51

& 52 A'ict. c. 62), which see
;
and as to Ireland see the

Preferential Payments in Bankruptcy (Ireland) Act,

1889(52 & 53 Vict. c. 60).

719 line 22 )"
n->n T r (

^8 to Interest see now § 23 of the Bankruptcy Act, 1890.
„ 7oO, line o. )

„ 751, line 12. Add note (kk) see further as to a bankrupt's discharge

Bankruptcy Act, 1890, § 8 : Section 28 of the Act of

1883 is now repealed.

751 last )" '

lines \
^^® ^'^^^ Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), § 10.

„ 754, et seq. See now, as to compositions and schemes of arrangement,

Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), § 3, which

replaces the main provisions of the Act of 1883.

„ 754,note(/i), ) § 23 (1) of the Bankruptcy Act, 1883, has been amended

„ 755,note(A;). ) by the Bankruptcy Act, 1890 (53 & 54 Vict. c. 71), § 6.
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INDEX.

ACCOUNT.
agent remuuerated by share of profits entitled to an, 20

partner must, for private profits, 29, 74

profits of competing business, 30, 75

ACCOUNTS,
assignee of partner's share no )ight to inspect partnership, 31, 77

right to have after dissolution, 31 (2), 77

duty of partners to keep, 28, 73

settling of, between partners, rules regulating, 44, 111

what obtainable where charging ordei-, .^6

ACTION,
by or against firm in Scotlaiid, 24

after dissolution, 25

for dissolution, form of, 114
individual partners for firm debts in Scotland, 24

of furthcoming where assessment of partner's interest, 60

parties to, against continuing partners, 109

ADMISSION. See Representations

by partner, effect of, 15, 40, 41

ADVANCES
by partner to tirni, interest on, 24 (3), 65

repayment on dissolution, 44, 111

ADVERTISEMENT
of dissolution, what is suHicient, 36 (2), 95

right of partners to compel, 37, 99

AGENT,
partner how far, of firm, 5. 26

liability of, to account for bribes, 74

remuneration of, by share of profits, 2 (2), 18, 20

AGREEMENT,
breach of, a ground for dissolving the partnership, 35 (d), 92

discharge of retiring partner by, 17, 45

interest of partners in firm property decided by, 24, 61

respecting partnership property, 50, 52

rescission of partnership on ground of fraud, 41, 106

restricting powers of partner, 8, 30

rights and duties of partners subject to, 24, 61

variation of by, 19, 49

whether a partnership or not depends on the intention of the parties, 1 7

In this Index the references in black .type refer to the sections of the Act, those in

ordinary type to the paycs.
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ALLOWANCES
in respect of

advances, 24 (3), 65

outlays on property of one partner, 55
services performed after dissolution, 109
trouble and extra work, 24 (6), 67

ALTERATIONS
in the law of England, 1,115

Scotland, 9

See Changes

ANNUITY,
payment of, by share of profits, effect of, 2 (3)

APPARENT PARTNERS,
liable until notice of retirement given, 36, 95

meaning of, 96, 97

APPEARANCE
of manager on writ in firm-name, Add. xvi, 23

APPLICATION
of partnership property, right of partners to see to, 39, 101 et seq.

on dissolution, 44, 111

APPOINTMENTS,
how far partnership property, 51

APPORTIONMENT
of premium, rules as to, 40, 104.

ARRESTMENT,
partners' interest attachable by, 7, 9, 59
action of furthcoming when, 60
creditor under, not a legal representative, 74
whether ground of dissolution, 84, 95

ARTICLES,
variation of by consent, 19, 49

ASSETS
of deceased p.artner left in business, eflect of, 42, 107 et seq.

severally liable for firm debts, 9, 31
of partnership, what are, 20, 50 ct seq.

lien on, where contract rescinded for fraud, 41, 106

partner's right to see to application of, 39, 102
rules for distribution of partuershij>, on dissolution, 39, 101, 103, 44, 111

ASSIGNEE
of share of partner, rights of, 31, 74, 77, 78

ASSIGNMENT
of share in partnership, 5, 9, 31, 74, 77

effect of as regards dissolution, 77, 84, 94, 95

ASSIMILATION
of laws of England and Scotland by act, extent of, 9

ASSOCIATION. See Company

 In this Index the references in black type i-efcr to the sections of the Act, those in

ordivory tyjK to the pages.



INDEX. 139

AUTHORITY
of partner to bind firm, extent of, 6, 26, 7, 29

continues after dissolution for purposes of winding up,
38, 100

implied, 26, 27. See Imvlied Powers.
notice of restriction of, effect of, 8, 30
ratification of, 28

BANK,
partners in must not exceed ten, 15

BANKRUPT
partner, holding out of by co-partners, 38, 100

liability of, for firm debts incurred after bankruptcy, 36 (3), 93
no right to act in winding up, 38, 100

BANKRUPTCY,
administration of partnership assets on, not attected by Act, 1, 10
creditor lending money for share of profits postponed in, 3, 22
dissolution of partnership by, 33, 82, 83

notice of not required, 36 (3), 98

foreign, ettect of on dissolution, 82
in Scotland, meaning of, 47, 83, 117
Scotch rules of, 33, 117
seller of goodwill for share of profits postponed in, 3, 22

BENEFITS
obtained by partner at expense of firm must be accounted for, 29, 74

BILLS OF EXCHANGE,
after dissolution, 101
execution of, law as to not altered, 6, 28

liability of iirm for, drawn on firm and accepted by partner in his own
name, 28

accepted by partner without authority, 30, 31

BOOKS
of partnership must be kept at principal place of business, 24 (9), 69

duty of partners to keep proper, 28, 73

right of partners to inspect and take copies of, 24 (9), 69
See Accounts.

BOVILL'S ACT
repealed, 3, 48
in effect re-enacted, 2, 3, 20, 22

BREACH OF TRUST,
by improperly employing deceased partner's estate in business, liability

for, 108, 109, 111

liability of partners for, 13, 36, 37
notice to firm in cases of, what is, 41

BUSINESS,
definition of, 45, 113

authority of partner determined by partnersliip, 5, 26 ct sr.q.

conduct injurious to, a ground for dissolution, 35 (1), 91
continuation of, after expiration of fixed term, 27, 72

goodwill of, fil

loan to persons about to engage in, 2 (3), 20

majority of partners cannot change nature of, 24 (8), 68

In this Index the 7-eferences in black type refer to the sections of the Act, those in

ordinary type to the pages.
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BUSINESS—coM<Mmc(Z.

of partnership, partner has right to manage, 24 (6), 66

carried on at a loss, a ground for dissolution, 36 (e), 93

partner may not carry on, in competition with firm for his own benefit,

30, 75
must account for profits from use of firm's business connection, 29,

74

partnership books, must be kept at place of, 24 (9), 69

property actjuired in course of partnership, is partnership property, 20, 51

CAPITAL,
continued uso of in business, effect of, 6, 42
deficiencies of, how paid, 44, 111
interest on, 24 (4), 66

repayment of, on dissolution, 44, 112
shares of partners in, 24 (1), 62, 63

CAUTIONARY OBLIGATION
determined by change in firm, 18, 47

CESSIO BONORUM,
effect of as to dissolution, 82, 117

See Bankruptcy

CHANGES,
in constitution of firm determines a continuing guarantee, 18, 46

notice of must be given when, 36, 96
in nature of business cannot be made by a majority, 24 (8), 68
in the law effected by the Act, 2, 115

in Scotland, 9

CHARGING ORDERS
against share of partner for his separate debt, 2, 23, 57

effect of as regards dissolution, 33 (2), 84
extent of charge under, 59
foreclosure in case of, 58
how obtained, 58

extended to cost-book companies, 3, 23, 57

CHARITABLE USES ACT,
share of partner in laud of partnership within, 56

CHARTER,
comi)anies formed by, not within the act, 1 (2), 13

CODE,
Act not a complete, 1

CODIFICATION,
by Parliament, 1

I difficulties of, 2

COGNITION,
partner lunatic by, a ground for dissolution, 35 (9), 87

COMMENCEMENT OF ACT, 49, 118

COMMISSIONS,
partners must account for, 29, 74

In this Index the references in black type refer to the sections of the Act, those in

ordinary tyjje to the pages.
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COMMITTEE
of lunatic partner may apply for dissolution, 35 (a), 85
not necessary party to an action for dissolution, 87

COMPANIES,
excluded from operation of act, 1 (2), 15

unregistered come within act, 16

COMPENSATION. See Set-off
between firm and individual partner in Scotland, 33

COMPETITION,
between partner and firm not allowed, 33, 75, 7(3

CONDUCT. See Misconduct

CONSENT
of all existing partners rei^uired for changj in nature of business 24

(8), 68

no new partner admitted without, 24 (7), 67

C ONTINUATION OF PARTNERSHIP,
after expiration of fixed term, 27, 72
for winding up, 38, 100, 101

CONTINUING GUARANTEE.
revoked by change in firm, 18, 46

CONTRACT,
in writing for loan on security of share of profits, 2 (3), 21
liabilities of ni-^nibers of firm in cases of, 9, 31

in Scotland, 9, 32
of partnership, variation of by agreement, 19, 49

rescission for fraud, 41, 106

option to purchase outgoing partner's share given by partnership 42 (2),

107, 110

CONVERSION
of partnership land, 22, 56

property into separate property, 52

CO-OWNERS,
not necessarily partners, 2(1), 16, 18

of land or heritable estate, sharing profits, 20 (3), 50

COST-BOOK COMPANIES,
Act does not apply to, 1 (2), 15

except as to charging orders against partners' share, 3, 23 (4), 57

COSTS,
lien for, when partnership dissolved for fraud, 107
of dissolution on ground of insanity, 87

COUNTY COURT,
jurisdiction of as to dissolving partnerships, 113, 114

to charge a partner's interest in partnership for his separate
debts, 23, 57 et seq.

Ill this I.idex (he references in black type refer to the sections of the Act, those in

ordinary type to the j)ciges.
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COURT,
definition of, 45, 113

jurisdiction of to wind up after dissolution, 39, 102

having jurisdiction under Act, 45, 86

powers of as to dissolution, 6, 35, 85
to charge partner's interest in partnership for his separate dehis,

23, 57 et seq.
to enforce partnei-'s lien, 39, 102
to order return of premium, 40, 104

CREDIT
of firm, used for private purposes, 7, 29

Scotch law as to, 30

CREDITOR
of firm and partners ranking, 47, 117
notice of dissolution must be given to, 36, 95

receiving share of profits postjjoned, 2 (3), 18

right of, where he deals with one partner, 7, 29

CUSTODY OF FIRM,
misapplication of money in, 11, 35

DATE
of dissolution by bankruptcy, 82

court, 94

notice, 32, 81

DEATH,
administration of assets on, not dealt with by Act, 1

deceased partner's share in partnership left in business, rights of parties,

42, 107 et seq.

effect of as to return of premium, 40, 105

notice of not required to terminate liability, 36 (3), 98

of partner dissolves firm, 33 (1), 82

DEBTS,
liability of partners for firm, extent of, 9, 31

in Scotland, 9, 32

payment of, by share of profits, effect of, 2 (3), 16

right of partner to have firm debts paid, 39, 101 etseq,

separate, of partner, charging orders for, 23, 57

share of deceased partner a debt due from firm, 43, 111

DECEASED PARTNER,
estate of liable for firm debts, 9, 31

in Scotland, 9, 32

private profits improperly made, 29, 74

not liable for continued use of firm name, 14 (2), 39
for debts incurred after death, 36 (3). 98

representatives not partners except under contract, 67, 68

right of estate of, to share profits, 42, 107 et seq.

share of in partnership assets a debt, 43, 111

DECEIT. See Fraud

DECREE
against firm in firm name enforcible against partners in Scotland, 24

See Judgment
for dissolution, when obtainable, 35, 85 et seq.

In this Index the references in black type refer to- the sections (f the Act, those in

ordinary type to the pages.
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DEED,
execution of a, law as to not altered, 6, 28

partnerships under, may be dissolved by notice in writing, 26 (2), 70

DEFINITION
of partnership, 1, 3, 13, 14

of firm, 4, 22
of words used in Act, 45, 47, 113, 114, 117

DEVOLUTION
of land belonging to partnership, 20 (2), 53

DILIGENCE
by or against firm, 24
for attaching partner's interest, 60

DISCHARGE
of estate of deceased partner, 46

retiring partner from debts of firm, 17, 42

by agreement, 17 (3), 42, 45

other methods, 46

DISCRETION
of court as to dissolution, 86

return of premium, 105

DISPUTES
between partners as to ordinary business, 24 (8), 68

change in business, 24 (8), 68

See Majority.

DISSOLUTION,
action for, in Scotland, form of, 114

advertisement of, 36, 95, 37, 99

what is sufficient, 36 (2), 97

application of partnership property upon, 39, 101 et seq., 44, 111

apportionment of premiums upon, 40, 104

assignment of partner's share, how far ground for, 77, 94, 95

date of, 32, 81, 94
distribution of assets on, 44, 111

effect of not advertising, 36, 95

liability to account for private profits after, 29 (2), 74

marriage, how far a cause of, 89

of jiartnership

by bankruptcy, 33 (1), 81

death, 33 (1), 82

expiration of time, 32 (a), 80

illegality, 34, 85

notice, 26, 70, 32 (c), 80, 36 (2), 97

See Notice.
termination of undertaking, 32 (b), 80

the court, 35, 86 et seq., 45, 113

on gi-ound of breach of partnership agreement, 35 (d), 92

incapacity, 35 (b), 88

justice and equity, 35 (f ), 94

loss, 35 (e), 93

lunacy, 35 (a), 86

misconduct, 35 (c), 91

for fraud, eff'ect of 41, 106

powers of court as to, 6, 35, 85

to direct enquiry where firm money has been expended on

separate property, 55

of partners after for purposes of winding uj), 38, 100

In this Index the references in black type refer to the sections of the Act, those in

ordinary type to the pages.
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DISSOLUTION—c(»j<m«erf.

right of creditors against apparent partners not affected by, 36, 9

partners to notif}', 37, 99

outgoing partner to share profits after, 42, 107

winding up by court after, 39, 102

DISTRIBUTION
of partnership assets, rules governing, 44, 111

DORMANT PARTNER,
authority of, 27

lunacy of, how far a ground for dissolution, 87
notice to, not notice to firm, 41

retirement of, 36 (3), 96
alteration of Scotch law as to, 9, 96
notice of not required, 36 (3), 98

DOUBTFUL POINTS
settled by the Act, 115

DUTIES
and rights of partners, variation of by consent, 19, 49

ELECTION,
of jjartners to dissolve when charging order, 33 (2), 84

representatives of deceased partner to profits or interest, 42, 107 et seq.

EQUALITY
of shares in partnership presumed, 24 (1), 62

EQUITY,
rules of and common law preserved, 1, 46, 115

ESTATE
of deceased partner. See Deceased Partner

; Death,

ESTOPPEL,
persons liable under doctrine of, 29, 30, 14, 38, 96

See HoLDiXG out,

EYIDENCE,
admissions of partner, how far against firm, 15, 40
of notice of dissolution, 71

of partnership, 19

of partnership property, 52, 53, 54
of variations of written contract, 49

EXECUTION
issuable against partnership property only for firm debts, 23, 57, 60

EXECUTOR
of deceased partner. See Deceased Partner

EXPIRATION
of term, dissolution of partnership by, 32 (a), 80, 81

continuation of partnership after, 27, 72

EXPULSION
of partner, rules governing, 25, 69

In this Index tJie references in black type refer to the sections of the Act, those in

ordinai-y type to the pages.
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FACTOIJ.S ACT,
effect of, on partners" powers, 27

FALSE STATEMENTS, See Fraud.

FI. FA. '

abolition of, against firm property for separat-e debt of partner, 2,23 (1), 58

FIRM. See Partxeeship.
admissions of partners evidence against, 15, 40

agreements restricting liability of, 8, 30

change in, revokes continning gnarantee, 18, 46, 47
credit of, nsed for private purposes, 7, 29
definition of, 4, 23
dissolution of. See Dissolution.
does not include person liable under doctrine of holding out, 4
in Scotland, distinct from partners, 4, 8, 23

must be called in action, 24
unless dissolved, 25, 74

constitute debt against, 24, 9, 32
.same persons may form separate, 24

liability of,

for acts of partners after dissolution, 38, 100

criminal or penal actions in Scotland, 25

debts, 9, 31

in Scotland, 9, 32

money misapplied, 11, 3.5

torts,' 10, 34
to indemnify partners, 24 (2), 64

notice to partner when notice to, 16, 41

not liable for acts of bankrupt partner, 38, 100

partners agents of, 5, 26, 38. 100

bound by acts on behalf of, 6, 28

may not compete with, 30, 75
make profit from property, &o., of, 29, 74

propert}', 20, 50. See PKorEiiiY.

bought with money of, belongs to, 21, 54

conversion of, 52

devolution of, 20 (2), 53

service of writs on, 23. Add. p. xvi

FIXED TERM,
partnerships for, continued after expiration of, 27, 72

dissohition of, 32 (a), 80, 81

return of premiums when ordered, 40, 104

what are, SO

FORECLOSURE
in cases of charging orders, 58

FOREIGN BANKRUPTCY,
'

.

effect of a dissolution, 82

FOREIGN FIRM,
action against, in Scotland, 24

service of writ upon, 23. Add. p. xvi

FRAUD,
effect of, as to return of premium, 40, 104

liability of firm for, 10, 11, 33, 34

in Scotland, 34

notice to fraudulent partner where fraud on firm, 41

rescission of agreement for, effect of, 41, 106
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FRAUDS,
statute of, assignment of shave of partnership when within, 5G

GARNISHEE ORDER,
debt due from firm may be attached by, 131

GAZETTE,
notice of dissolution to be published in, 36 (2), 97, 98, 99

effect of, 36 (2), 97

power to insert, 37, 99

GOODWILL,
agreement for sale of, must bear ad valorem stamp, 51

of dissolved firm, law as to not affected, 7

part of partnership property, 51, 132

purchaser of, for share of profits not necessarily a partner, 2 (3), 17

postponed, 3, 22

of solicitor's business, effect of, on client's papers, 132

GROSS RETURNS,
sharing of, does not create partnership, 2 (2), 16

GUARANTEE,
continuing, revoked by change in firm, 18, 4G

HERITABLE ESTATE,
belonging to firm, devolution of, 20 (2), 54

is moveable, 22, 56

co-owners of, sharing profits, 20 (3), 54

HISTORY
of Act, 1

HOLDING OUT,
by continuing partners of bankrupt co-partner, 40, 38, 100

doctrine of, does not render estate of deceased partner liable, 14 (2), 3D

nature and extent of liability by, 9—13, 20, 31, 39

liability as partner by, 14, 38, 39

what amounts to, 38

IDIOCY,
dissolution of partnership on, 35 (a), 86. See Lunacy.

ILLEGALITY,
dissolution of partnership for, 34, 85

IMPLIED MANDATE. See Implied Rowers.

IMPLIED POWERS
of partner. 6, 26

as regards entering into partnership with others, 26

guarantees, 26

accepting shares in payment of debt, 27

to act after dissolution for purposes of winding up, 38, 100

making admissions or representations, 15, 40, 41

commencement of, 27
termination of, 27

under Scotch law, 27, 65

III this Index the references in black type refer to the s:ctions of the Act, those in
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INCAPACITY
of partner a groiuul fur dissolutio-.i, 35 (b), S3

INCOMING PARTNERS,
liability of, for existing debts of firm, 17, 42

by agreement, 42
in Scotland, 42

variation of partnership articles in case of, 49

INDEMNITY,
right of partners to, 24 (2), 64

for acts ill ordinary course of business, 21 (2), (]4

necessary for business, 24 (2), 64
where rescission of agreement for fraud, 41, 10 j

extent of, 41, 106

INSANITY
of partner a ground for dissolution, 35 (a), 86, 87

INSPECTION
of partnersliip books, riglit of partuei's to, 24 (9), 69, Sec Booics.

INSTRUMENTS,
execution of, law as to, not altered, 6, 28, 29

INTEREST
on advances, 24 (3), 65, 75

capital, 24 (4), 66

right to, where rescission of agreement fur fi-aud, 107
of deceased or outgoing partner to, where share left in business, 42,

109

INTERPRETATION ACT,
words in Act defined by, 114

INTERROGATORIES,
answers of one partner to, how fiir evidence against co-partners, 40

INTRODUCTION
of new partner without consent of existing partners, 24 (7), 67

JOINT ADVENTURE,
dissolution, 32 (b), 80, 93

JOINT
liability of partners for debts of firm, 9, 31

except in Scotland, 9, 32

JOINT TENANCY
does not of itself create a partnership, 2 (1), 16

JOINT AND SEVERAL
liability of partners for debts in Scotland, 9, 32

misapplication of money in custody of firm, 11, 35

Avrongful act, 10, 33

under special agreement, 31

JUDGMENT. See Exectttion.

against firm in firm name enforceable against partners in Scotland, 24

In this Index the references in black type refer to the sections of the Act, those in

ordinarij type to tlie pages.
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JUDICIAL FACTOR,
under what circumstances appointed in Scotland, 103

principle, 104

effect of section 39, 103

JUST AND EQUITABLE
grounds for dissolving partnership, 35 (f ), 93

KNOWLEDGE
of breach of trust, liability of partner having, 13, 36, 3". See NoricE.

LAND
belonging to partnership, devolution of, 20 (2), 53

is personal estate, 22

co-owners of, sharing profits, 20 (3), 54

meaning of, 114

when partnership property, 20, 50, 21, 54

LAW AND EQUITY,
changes in, by Act, 115
rules of, still in force, except where expressly altered, 43, 115

LEASE,
part of partnership property, 53

may be granted to firm in Scotland, 54

effect of on duration of partnership, 81

LETTERS PATENT,
companies formed by, not within Act, 1 (2), 13

LIABILITY
of apparent partners until notice of retirement, 36, 96

estate of deceased partner for debts of firm, 9, 31. See Deceased
Partner.

continuing, to deceased or outgoing partner, 42, 43, lOT-lll

incoming and outgoing partners, 17, 42—46

partners
—•

after notice of retirement, 96

extent of, 9, 31, 12, 36

for breaches of trust, 13, 36
debts of firm, 9, 31

fraud, 10, 33

money misajiplied, 11, 35

wrongs, 10, 33, 34

to account for profits, &c., improperl}' made, 29, 30, 74-76
how shared, 24 (1), 61

persons under doctrine of holding out, 14, 38

LIEN
of partners on partnership property, 39, 102

on partnership assets where rescission for fraud, 41, 106

extent of, 41, 106

LOAN
in consideration of a share of profits, effect of, 2 (3), 21

lender postponed in case of bankruptcy, 3, 22
contract for must be in writing and signed, 2 (3), 21

In i/iia Index the references in black type refer to the sections of the Act, those in

ordinary type to the payes.
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LOSS,
business carried on at, a ground for dissolution, 35 (c), 93
dii^tribution of, 44, 111, 112
liow paid for as between partners, 44, 111

partners share equally, 24 (1), 61

unless agreement to the contrary, 24, 62 ....

or it is incurred by fraud of one partner, 62

LUNACY,
jurisdiction of judge in, to dissolve partnorsliips, SO, 113
of dormant partner, how far ground for dissolution, 87
of partner, ground for dissolution bj' the Court, 35 (a), 86

MAJORITY
of partners cannot change nature of business, 24 (8), 68

exercise option of dissolution under 33 (2), 84

expel a partner, 25, 69

vary partnership contract, 19, 49

may decide differences in ordinary course of business. 24

(8), 68

MANAGEMENT
of business, right of partner to take part in, 24 (5), 61, 66

assignee of partner's share no right to interfere in, 31, 77

MARRIAGE
of female partner, effect of as to dissolution, 10, 89

MARRIED WOMEN'S PROPERTY ACTS, 10, 89, 90

MERCANTILE LAW
Amendment Act repealed in part, 48, 118

replaced by provisions of this Act, 18, 46, 47

MERCANTILE LAW AMENDMENT COMMISSION, 7, 8, 33, 47

MINES. Sec Cost-Book Mining Companies.

MINORITY. See Majoi!itv.

MISAPPLICATION OF MONEY
by partner, liability of firm for, 11, 35

MISCONDUCT
of partner when a ground for dissolution, 35 (c), 91

effect of as to apportionment of premium, 40, 105

MISREPRESENTATION. See FRAt'D.

rescission of agreement for, effect of, 40, 106

MONEY,
_

, .

employment of trust, in firm business, 13, 36

misapplication of,

by one partner, liability of firm for, 11, 35
" "

property bought with partnership, 21, .54

partnership, expended on separate property of a partner, 55

MORTGAGE
of share in partnership, 5, 31, 77

rights of mortgagee under, 31, 77

Li this Index the references in black type refer to the sections of the Act, those in
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I

150 INDEX.

MOVEABLES
possession of partner is possession of firm, 52

heritable estate of partnership is, 22, 56

NAME
of firm, right to use, part of goodwill, 51

actions against firm in, Add. p. xvi, 23

Avhat is, 4, 22

NATURE
of partnership, 1-4, 13—25

bnsiness cannot be changed by a mnjority of the partners,
24 (8), 68

NEGOTIABLE INSTRUMENTS,
law as to execution of not altered, 5, 28, 29, 30

liability of firm npon, 28, 30, 31

NEW BARTNEE. See Incomixg Partner.
cannot be introduced without consent of existing partners, 24 (7), 67 •

NOTICE,
dissolution of partnership at will by, 26, 70, 32 (e), 80

of breach of trust, liability of partner having, 13, 36, 37

change in firm necessity of giving, 36, 95

form of, 97

death or bankruptcy not necessarj^, 98, 99

dissolution of partnership

right of partners to give, 37, 99

what is sufficient,

as between the partners, 26 (2), 70

against third parties, 36 (2), 97

to acting partner notice to firm, 16, 41

except in case of breach of trust, 41

fraud, 16, 41, 42

NOTOUR BANKRUPTCY,
cfl'ect of as to dissolving firm, 83

future obligations, 99

NOVATION,
discharge of retiring partner's liability by, 46

OBLIGATION,
cautionary, determined by change in firm, 18, 47

liability of partners for, of firm, 9, 32

OMISSIONS,
liability of firm for wrongful, 10, 33, 34

OPTION
to dissolve partnership in case of charging order, 33 (2), 84

how exercisable, 84

to purchase share of outgoing partner, 42 (2), 110

to share of profits or interest by representatives of deceased partner, 42,
107 et seq.

In this Index the references in black type refer to the sections of the Act, those in
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OUTGOING
partner, liabilities of, 17, 42

right of, to share of profits when share left in business, 42, 107—
110

share in partnership assets a debt, 43, lU
OUTLAYS,

allowances for, 55. See xVdvances.

PARTNERS,
admissions by, efl'ect of, 15, 40

agents of firm, 5, 26, 27
after dissolution, 38, 100

apparent, liability of, 36, 96, 97

authority of as agents of firm, 5, 26, 38, 100
bound by acts on behalf of firm, 6, 28
consent of all necessary for changing busiuess. 34 (8), 63

iatroduetiou of new partner, 24 (7), 67
dormant. See Dormant Pautneu
duties of,

to account to firm for private profits, 29, 74
act for common advantage, 28, 73

keep proper accounts, 28, 73
not to compete with linn, 30, 75

estate of deceased. See Deceased Paiitneu
expulsion of, 25, 69

liability of, extent of, 9, 31, 12, 36
for breach of trust, 13, 36

debts, 9, 31
in Scotland, 9, 32

misapplication of money, 11, 35

wrongs, 10, 33

incoming and outgoing, 17, 42, 48
notice to, effect of, 16, 41

persons advancing money for share of profits not necessarily, 2 (3), 16
liable under doctrine of holding oat, 14, 38

receiving share of profits when, 2 (3), 16

powers of may be restricted by agreement, 8, 30
to act after dissolution for purposes of winding up, 38, 100

remuneration of, for acting in partnership business, 24 (6), 66

rights and duties of may be varied by agreement, 19, 49

rights of to dissolve jiartnership
on grovxnd of breach of agreement, 35 (d), 92

charging order on partner's share, 32 {2),
81

incajiacily, 35 (b), 8S

lunacy, 35 (a), 86

marriage, 89, 90

misconduct, 35 (c), 91

give notice of dissolution, 37, 99

indemnity by firm, 24 (2), 64

inspect partnershiji books, 21 (9), 69

interest on advances, 24 (3), 65

capital, 24 (4), 66

manage partnership business, 24 (5), 66
see to due winding up of partnership, 39, l'^2

where contract rescinded for fraud, 41, 106
firm money has been expended on separate property, 55

share of, charging order on, 23, 58

in partnershi[i property
]uesumud equal, 24 (1), 61

what is, 53

using credit of firm for private purposes, 7, 29
who may be, 116

In this Index the references in black type refer to the sections of tl e A''t, those in
 07'dmaru ti/fc to the parjes.
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PARTNERSHIP. See Firm
definition of, 1, 13
assets of, distriliution of, 44, 111

assignee of share of, right of, 31, 76

books, right of partners to inspect and copy, 24 (9), 69

business,

change in nature of cannot be made by majority, 24 (8), 68
differences in decided by majority, 24 (8), 68

improper employment of trust moneys in, 13, 36

management of, 24 (5), 66
remuneration for acting in, 24 (6), 66

continued after expiration of fixed term, 27, 72
dissolution of, 32—35, 80. See Dissolution
existence of, depends on agreement between the parties, 17

powers of partners to act, after dissolution of, 38, 100

property of, 20, 50, 52. See Property
conversion of into separate property, 52
devolution of where land, 20 (2), 53

rights of partners in, 24, 61

lo see to ajjplication of, 39, 102
rescission of for fraud, efi'ect of, 41, 106
results from agreement, 14
retirement from, 26, 70
rules for ascertaining existence of, 2, 16

terms, variation of by consent, 19, 49

what, within Act, 1, 14

PARTNERSHIP PROPERTY. See Property.

PART OWNERS
not partners, 2 (1), 16

PERSON,
meaning of, 28, 114
firm a separate, in Scotland, 4 (2), 7

results of, 8, 23, 24, 32, 33, 59

PERSONAL ESTATE,
land belonging to partnership how far, 22, 56

POWERS
of Court

to charge partner's share for separate debts, 23, 57-69
dissolve partnership, 36, 85-95
enforce partner's lien, 39, 102
order return of premium, 40, 104 d scq.

of partner to bind firm, 6, 26, 27
after dissolution, 38, 100

See also Pautneus.

PREMIUM,
apportionment of, rules as to, 40, 104

PRESUMPTION
from a receipt of profits, 2 (3), 18, 19

of equality of shares, 24 (1), 61

PROFITS,
after dissolution, right to account of, 42
creditor receiving share of, postponed, 3, 22

duty of partner to account for private, 29, 74

In this Index the references in black type refer to the seetions of the Act, those in
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FROTlTS—conthmed.
receipt of by agent or servant, 2 (3), 16

vendor of goodwill, 2 (3), 16
widow or children, 2 (3), 16

distinguishes partnershiji from club, &c., 11
evidence of partnership, 2 (3), 18, 19

in Scotlanei, 1 9, 20

right of outgoing partner to share of, when, 42, 107 ct scj.
share of partners in presumed to be equal, 24 (1)

if no agreement, 24, 62, 63

PROPERTY,
meaning of word, 51

bought with money of firm belongs to firm, 21, 54
in custody of firm, misapplication of, 11, 35

money of firm expended on separate, of one partner, 55
of partnership,

what is, 20, 50

charging order upon for separate debt of partner, 23, 57
conversion of into separate, 52, 55, 56, 60
devolution of where land, 20 (3), 50
in Scotland held pro indiviso, 52, 56

title to moveables, 52

heritage, 54

application, 54

rights of partners in, 24, 61

to see to application of, 39, 102

trust, improper employment of for partnership purposes, 13, 36, 37
See Assets ; Capital.

RATIFICATION
of partners' acts, 28

REAL ESTATE,
devolution of, where partnership property, 20 (2), 50

REDEEMABLE CHARGE,
rights of assignee xmder, 31, 77

REDEMPTION
of charge under charging order, by partners, 23 (3), 59

REMUNERATION
of agent or servant by share of profits, 2 (3)

partner no right to, for acting in firm business, 24 (6), 66
of continuing partners where outgoing partner's share retained in business,

109

REPEAL
of Acts by present Act, 48, 118

REPRESENTATION
made by partner, effect of, 15, 40

as to extent of his authority, 40
nature of firm business, 40

that a person is a partner, effect of, 14, 38—40

RESCISSION
of agreement for fraud or misrepresentation, effect of, 41, 106

In this Index the references in black type refur to the sections of the Act, those in
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RESTRICTION
of partners' authority, notice of, 8, 30

RETIREMENT
from partnership at will, 25, 70

generally, 71

possibility of, without dissolution, 5

RETIRINCf PARTNER,
liabilities of, for existing debts of firm, 17, 42

in Scotland, 44
future debts until notice of retirement, 36, 96

unless a dormant partner, 36 (3), 9S
right of, to give notice of retirement, 37, 99

See Outgoing Partner.

REVOCATION
of continuing guarantee, 18, 46, 47

RIGHTS
and duties of partners governed by agreement, 24, 61

variation of, by consent, 19, 49
See Partners.

SALE,
agreement for, of goodwill requires stamp, 51

rights of person having a cliarging order to a, 58

mortgagee of partner's share, 77

SCOTLAND,
bankruptcy of partner or of the firm in, 47, 117
firm a legal person in, 4, 7

results of, 8

laws of, and England, how far assimilated, 9, 33

liability of partners for debts of firm, joint and several, in, 9, 32

SECRET BENEFITS
obtained by partner must be accounted for to firm, 29, 74

SEQUESTRATION. See Bankruptcy
effect of, as to dissolving firm, 83, 117

SERVANT
paid by share of profits, entitled to an account, 20

not a partner, 2 (3), 22

SERVICE
of writ upon foreign firm, Add. p. xvi, 23

SET OFF
between firm and partner's debts in Scotland, 10, 9, 32, 33

SHARE
in partnership

what is, 58

assignment of, effect of, 31, 77, 95
where land is within statute of frauds, 56

chargeable for separate debt of partner, 2, 23, 58
in Scotland, arrestment of, 8, 59, 60, 95

presumed equal unless agreement to the contrary, 24 (1), 62, 63
when retained in business, efiect of, 42, 107
of retiring or deceased partner is a debt due from the firm, 43, 110

In this Index the references in black type refer to the sections of the Act, those in
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SLEEPING PARTNER. See Dormant Paetneu.

STANNARIES,
companies subject to jurisdiction of not withiu act, 1 (2), l:j

except for purposes of execution as; liust iiartuer for scparale
debt, 23, 57

STATEMENTS
by partners, how far evidence against firm, 15, 40. Sfc Admissions.

SURVIVING PARTNERS,
continuance of business by, presumed to be on old terms, 27, 71

duty of, as to representatives of deceased partner, 43, 1 07

must account for secret profits, 29, 74

TENANCY IN COMMON
does not of itself create a partnership, 2 (1), 16

TERMS
of partnership, variation of by agreement, 19, 49

partnership for fixed, continued after expiration of, 27, 7ii

TORTS,
liability of partners for, 10, 33, 34

extent of, 12, 36

TRADERS,
provisions taken from Bovill's Act are extended to others than, 21

TRANSFER
of shares in partnership, 31, 76. See Assignment.

TRUST,
liability of partners for breaches of, 13, 37

notice to firm, what is in case of breaches of, 41

TRUST PROPERTY
following, 13 (2), 37

UNLAWFUL,
partnership becoming is dissolved, 34, 84

UNREGISTERED COMPANIES
within the Act, 16

WIDOW
of deceased partner sharing profits, 2 (2)

WINDING-UP,
by Court after dissolution, 39, 102 d seq.

power of partners to act after dissolution for purposes of, 38, 10 \ lil

WRIT,
of execution against firm property for separate debt of partner ahoIisLed, 23

service of, in action against firm. Add. p. xvi, 23

WRITING,
meaning of, 114

WRITTEN CONTRACT. See Contract.

WRONGS. See Torts.
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LAW BOOKS.-SWEET AND MAXWELL, LIMITED,

Executors.—Williams' (Sir E. V.)
Treatise on the Law of Executors and Ad-
ministrators. 9tli Edit. In the Press.

Forms.— Chitty's (T.) Forms of Practi-
cal Proceedini,'s in Queen's Bencli Division

;

whh Notes, Rules and Cases. 12tli Edit. By
T. W. Chitty. U. IS5. 1883.

Fraud and Mistake. -Kerr's Trea-
tise on tlie Law of Fraud and Mistake as

administered in Courts of liquit}'. By W. W.
KiiiMi, A.M. O.xon., of Lincoln's Tnn, Barris-

ter-at-Lavv. Royal 8vo. 285 cloth. 1883.

Handbooks of the Law.—By C. F.
Moiirti:! L, Barristci-iit-Law. 24.6fZ.ea., sewed.

No. 1. Wills— Handbook for Testators.

,, 2. Probate—Executors and Administrators.

,, 3. Insurance — Fire, Life, Accident, Marine.

Horses, Oliphant's Law of, including tiie

Law ol Linkeepers. Veterinary Surgeons, &c.,
and of Hunting, Racing, A\'agers and Gam-
ing. 4th Edit. V>y Clkment Ei.fhinstonr
LiOYi), n.A. Oxon. Demy 8vo. 21s. 1882.

Husband and Wife.—Macqueen's (J.
F. ) Treatise on the Law of Hus1)and and
Wife. 3rd Edit. By J. C. and R. B. l!u.s-

SRi.i,. 1 vol. Hoy. S'vo. Price 25s. 1885.
A Digest of the Law of Husband and Wife. By
R TmcKMKssE, B.A., Barrister-at-Law. With
Forms and Precedents. 8vo. 20.s>. cloth. 1884.

Index of Cases Judicially Noticed,
1865-90. By G. J. Talbof and H. Foii r.

Royal 8vo, cloth, 25s. 1891.

Injunctions.
—A Treatise on the Law

and Practice of Injunctions. By William
Williamson Kkrr, a.m., Barrister-at-Law.
3rd Edit. Royal 8 v... 1/. 15s. cloth. 1888.

Insurance.—Arnolld's (J.) Marine In-

surance and Average. 6tli Edit. By David
Maclaciilan, Barrister-at-Law, 2 vols.

Royal 8vo. 60s. 1887.

International Law.— Westlake, j.,

Q. C, on Private International Law. 3rd
Edition. 16s. 1890.

Manning's Law of Nations. BySHErnoN Amo.s,
Bar.-at-Law. 2nd Ed. Svo. 16.v. cloth. 1875.

Interpleader.—CaBABE (M.) on Inter-

pleader in the High Court of Justice. With
Forms. 2nd Ed. Crown 8vo. 6s. cloth. 1888.

Landlord and Tenant.—Woodfall's
Law' of Lanllord and Tenant. A I'ractical

Treatise on the Law of Landlord and Tenant
;

with a full Collection of Precedents and Forms
of Procedure. 14th Edition. By J. il. Lkly,
Barrister-at-Law. Roy. Svo. 3Ss. cloth. 1889.

S.MirHs (,T. W, )
Law of Landlord and Tenant,

a Course of Lectures delivered in the Law
Institution. 3rd Ed. By T. Thompson, M. a.,
Bari-ister-at-Law. 18s. cloth. 1882.

Law Dictionary.—Containing Defini-

tions ol' Terms in modern nse, and the Rules
of Law alfecting the principal Su'ojects.

By C. Swi:et, ll.b. Imp. 8vo. In half

morocco, 40s. 1882.
The Judicial Dictionary of Words and Phrases

Judicially Interpreted. By F. Steoud,
Barrister-at-Law. Koyal 8vo. 30s. 1890.

Leading Cases. — Smith's Leading
Cases. A Selection of Leading Cases in
various Branches of the Law, with Notes.
9th Edit. By R. Henn Collins, q.c, and
R. G. Arbuthnot, E.sqrs., Barristers-at-Law.
2 vols. Royal 8vo. 75s. cloth. 1887.

Leading" Qdises—{continued).
White and Tudor's Leading Cases in Equity.A Selection of Leading Cases in Equity, with

Notes. By F. T. White and 0. D. Tudor,
E.sqrs., Barristers-at-Law. 6th Edit. 2
vols. Royal Svo. 84s. cloth. 1886.

Leases.— Precedents of Leases for Ye.irs,
and other Contracts of Tenamy. By J. M.
Lely and W. A. Peck, Barristers-at-Law.

Royal Svo. Price 10s. Qd. 18S9.

Licensing-.
—

Licensing Acts, 1828—
L874. 3rd Edition. By J. iM. Eklv and
W. D. I. FouLKES. 10s. M. cloth. 1887.

Lunacy.—Pope's Law and Practice of

Lunacy. Second Edition. By J. 11. liooME,
of the j\]iddle Tempi.', and V. De S. FowKii,
of liincolii's Inn, Barristers-at-Law. Svo.
Price 21s. cloth. 1890.

Master and Servant.—Smiths (C. M.)
Law of Master and Servant, including
Masters and Wurknien

; with Statutes. 8vo.
4th Edit. 28s. cloth. 1885.

Maxips.—Broom's (Dr.) Selection of

Legal Maxims, Classified and Illustrated.
6tli Ed. By H. F. jMani.siy, Esq., Barrister-
at-Law. Svo. Price 1/. lis. 6d cloth. 1884.

Mayor's Court, London.— Practice
and Pleatling, with l*ornis and Precedents.

By E. H. Railton and R. Gill. 8s. 1888.

Mercantile and Maritime Law.—
Smiiti's (J. W.) Compendium of Mercantile
Law. Tenth Edit. By John Macdonell,
M.A. 2 vols. Royal'Svo. 2^. 2s. 1890.

Tudor's (O. D.) Selection of Leading Cases on
Mercantile and Maritime Law

;
witii Notes.

Royal Svo. Tliird Edition. Piice 42s. 1884.

Merchant Shipping-.-A Treatise on
the Law of Merchant Shipping. By David
]\1aclachlan, M.A., Barrister-at-Law.
Royal Svo. Price 2Z. cloth. 1S80.

Maude (F. P.) and Pollock's (C. E.) Treatise
on the Law of Merchant Shi))ping. 4lli Edit.

By Hon. Baron Pollock & G. BitucE, He-
cord, of Bradford. 2vols. Hoy.Svo. 3/ lOs.1881.

Metropolitan Building- Acts.—
Woolrvch'.s. With Notes, &c. 3rd Edit.

By N. H. Paterson. Price 8s. M. 1882.

Mines, Minerals.—A Tientise on tiie

Law of ilines. Quarries, and l^Iinerals. I5v
R. F. MacSwinney, M.A.

, Barrister at-Lnw.

Royal Svo. Price 35s. cloth. 1884.

Mortg'age.
—Coote's (K. H.) Treatise on

the Law of Mortgage, .'ith Edit. By AV.
Wyllys Mackeson, Es(i., q.c, and H.
Arthur Smith, Barrister-at-Law. 2 vols.

Royal Svo. Price 3^. cloth. 1884.

Municipal CorpsKations.—The Muni-
cipal Corpoi'atidTs Act, 1882, and the Gene-
ral Kules made in })ursuance thereof. By T.

Geary-, Barrister-at-Law. 8th Edit. With
Sui'i'LEMENT containing the jilunkipal Elec-
tions {Corrupt a7id Illegal Practices) Act,
18S4. Svo. Price U. 18s. cloth. 1S84.

Nisi Prius.—Roscoe's (H.) Digest of the
Law of Nisi Prius Evidence. 16th Edition.

By M. Powell, Barrister-at-Law. 2 vols.

21. 10s. cloth. 1891.

Parish Law. — Steer's Parish Law.
5th Edit. By W. H. Macnamara, Bar-
rister-at-Law. Price ISs, 1887.

\







BINDIHGUST (*AY g3 tSftO

University of Toronto

Library

DO NOT

REMOVE

THE

CARD

FROM

THIS

POCKET

Acme Library Card Pocket

LOWE-MARTIN CO. UMITEd



M.\.,T«l0.fl'HS


