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PREFACE.

IN consequence of the numerous and important alterations
and decisions which have taken place in the law respecting
Lunatics, since the publication of any separate work upon
that subject, the author was induced to undertake the pre-
sent compilation, embracing the law and practice in Lunacy,
with the hope that it might prove of some utility to those,
or at least to the inexperienced, who are led to its con-
sideration by professional or other duties, and at the same
time be not otherwise than conducive to the humane treat-
ment of that unfortunate class of persons, who either do, or
are alleged to, labour under one of the greatest afflictions
incident to human nature.

The course of proceeding provided by law for depriving
persons of the exercise of civil rights, on the ground of
insanity, and the manner in which their property and per-
sons are afterwards disposed of, would at all times have
been an object of interest to many, but the subject has now
assumed greater importance, on account of the considerable
increase within the last fifty years, in the number of the in-
sane, and in that branch of the business of the Court of
Chancery, which has for its object the management of their
persons and estates.
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In the year 1790, Lord Chancellor Thurlox made 133
orders in lunacy; in 1791, he made 91 orders; and in 1794,
he made 94 orders. In 1821, Lord Chancellor Eldon made
245 orders; in 1822, he made 320 orders; and in 1823, he
made 36+ orders (a).

It appears by the return (b), made by the Secretary of
Lunatics to the Lord Chancellor, of Lunatic Petitions which
had been decided by the Lord Chancellors for the time being,
in each year, during the last six years, that the numbers
from the 1st May to the 30th April in the following years,
were as follows, ris.—from 1824 to 1825, 291; 18235 to 1626,
844; 1826 to 1827, 428; 1827 to 1828, 40.3; 1828 to 1529,
463; 1829 to 1830, 483; and by a recent return(c) made to
the House of Commons, that 386 lunatics were at that time
confined, under the authority of the Lord Chancellor.

The number of other persons in England and Wales, who
are in confinement as lunatics, is probably not accurately as-
certained; as it is believed that the returns, directed to be
made by recent acts of Parliament, are still very defective. Sir
A. Halliday, in the year 1829, stated, that the number re-
turned by the clerks of the peace, of the several counties of

(a) Report on the Chancery Commission, 9th March, 1826; evidence of
Mr. Carr, then Secretary of Lunatics, p. 503.
(5) Ordered by the House of Commons to be printed, 8th June, 1830.
(c) Ordered, by the House of Commons to be printed, Srd July, 1832,
109 Lunatics, whose property amounts to less than 2004
per annum each:—Total annual amount of such pro- £ s d
PETEY eeeenneeneeeeeeeaneaneeaneaneaaanas 1,210 14 3

234 Lunatics, whose property amounts to 200!, each per
annum, and upwards:—Total annual amount of such

Property . ..ocuiecencccrreenetiiecaconecsonnns 264,464 14 7

£275,675 8 10
43 Lunatics whose property is not ascertained.
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England and Wales, and from other sources, was 13,720,
and he estimated those not returned at 2,500, making a
total of 16,220 (d). The last return, ordered by the House
of Commons to be printed, appears to have been on the
25th March, 1831.

The present work is founded upon other materials than are
scattered in the reports of the several cases in the different
Courts, and in two other works (¢), written expressly upon
this subject, which, though extremely useful at the time of
their publication, have now become very insufficient guides,
in consequence of the changes which the law has under-
gone. The author has not, however, relied upon the state-
ments of others, but has uniformly consulted the authorities
which are quoted. Besides those sources of information,
many cases not reported have been stated from the Order
Books in the Lunatic Office (f), and from the Register
Book. '

The author has to acknowledge the assistance which he
has received from Mr. Lowdham, the Secretary of Luna-
tics, and other Gentlemen, in supplying for this work mate-
rials of a practical nature.

(d) Letter to Lord Robert Seymour, September, 1829, p. 68, where
the following particulars are stated : —
By the returns of the Clerks of the Peace of the several counties

of England, it is ascertained that there exist .....c000vun.. 12,547
By the returns of the Clerks of the Peace in Wales ......... 896
By a return from the Victualling Board, it is found that there

are in the Naval Asylum at Haslar......ccovvenenensn, 155
By a return from the Army Medical Department, there are in

the Military Asylum at Chatham ,.........vcevevenn. 122

13,7

(¢) Highmore on Lunacy, 8vo. 1807; Collinson on Lunacy, 2 vols. 8vo.
18132.

(/) The early records of proceedings in lunacy are lost or destroyed;
those now in existence in the Lunatic Office commence on the 9th Aug,
1737,
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The cases which have been reported since this work went
to press, and which could not be inserted in the places to
which they would otherwise have been allotted, will be found
in notes to the Precedents, and in the Addenda.

In consequence of the act for regulating the treatment of
insane persons not having been passed until after the other
statutes in the Appendix had been printed, that act does not
appear in the order in which it otherwise would, but is placed
after the statutes relating to Ireland and Scotland (g).

Such modern precedents, selected in almost every in-
stance from cases of actual occurrence in practice, explana-
tory of other parts of the work, as it was thought would be
useful to members of the Profession not already versed in
this branch of practice, are inserted in the Appendix, with
some Bills of Costs recently taxed by one of the Masters of
the Court of Chancery.

MippLE TEMPLE,
Oct. 10th, 1832,

(9) It may be proper to observe, that the Lord Chancellor has, under
th vl o tvof the 2 & 3 Will. 4, c. 107, appointed the Right Hon. Lord
Ashley, the Right Hon. Charles Watkins Williams Wynn, the Hon. Bartho-
lomew Bouverie, Sir George Francis Hampson, Bart., Robert Gordon, Faq.,
Vernon Smith, Esq., Geo. Byng, Esq., Charles Ross, Esq., Col. James Cli-
therow, James Wm. Mylne, Esq., Bryan Waller Proctor, Esq., Francis
Baring, Esq., the Rev. Dr. George Shepherd, the Rev. Archibald Mont-
gomery Campbell, Dr. Thomas Turner, Dr. John Bright, Dr. Henry Her-
bert Southey, Dr.John Robert Hume, and Dr. Edward James Seymour,
to be  the Metropolitan Commissioners in Lunacy,” during the space of
one year, for licensing and visiting all houses within the jurisdiction of the
said Commissioners,. and for carrying into effect the various other provisions
of the said act. Robert Browne, Clerk and Treasurer, 19, Margaret-street,
Cavendish-square.—London Gasette, Sept. 14, 1832,
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INTRODUCTION.

———

As aéeneral knowledge of the nature of insanity must often
be not only useful, but even necessary to many members of
the legal profession, in the performance of duties arising out
of that branch of law to which this work relates, as well to
enable them to form an estimate of the weight to which evi-
dence offered in proof of insanity is entitled, as to afford
them a clew for putting such questions as shall elicit the
truth, it is proposed to offer some general observations upon

the subject of insanity, principally selected from medical
writers, in the following order:

L. Of the faculties of the human mind.
11. Of the definitions of insanity.
H1. Of the different species of insanity.
IV. Of the causes and symptoms of insanity.
V. Of lucid intervals.
V1. Of the treatment of the insane.

SECTION I.

Of the Faculties of the Human Mind.

IT has been often remarked, that there is a mutual con-
nexion between the different arts and sciences; and that
the improvements which are made in one branch of human
knowledge frequently throw light on others, to which they
have apparently avery remote relation. As every particular
science is in this manner connected with others, to which it
naturally directs the attention, so all the pursuits of life,
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whether they terminate in speculation or action, are con-
nected with that general science which has the human mind
for its object.

The powers of the understanding are instruments which
all men employ; and his curiosity must be small indeed,
who, possessing means and opportunities, passes through
life in total ignorance of faculties which his wants and ne-
cessities force him babitually to exercise, and which so re-
markably distinguish man from the lower animals. The
advantage to be derived from the study of the faculties of
the human mind are manifest; that the memory, the imagi-
nation, or the reasoning faculty, are to be instantly strength-
ened in consequence of our speculations concerming their
nature, it would be absurd to suppose; but it is surely far
from being unreasonable to think, that an acquaintance
with the laws which regulate these powers, may suggest
some useful rules for their gradual cultivation; for remedy-
ing their defects in the case of individuals, and even for ex-
tending those limits, which nature seems at first sight to
have assigned them.

The consideration of insanity is intimately connected with
the mind in its sound state, and the healing art will be abun-
dantly promoted by a knowledge of mind; for the remedy
of its infirmities and perversions will depend very much
upon the knowledge of its faculties and operations: for al-
though we are unable to penetrate the dense veil which
conceals the arcana of vitality and intellect, yet sufficient is
exhibited in the ample volume of nature to satisfy our cu-
riosity and stimulate the exercise of reason.

In contemplating the various beings which compose the
animated creation, we behold some endued only with such
confined sensibility, as distinguishes them but little from
unfeeling matter; others, by the acquisition of sight or
hearing, and a superior enjoyment of other senses, and by
a greater degree of instinct and sagacity, occupying a much
higher place in the scale of being; till, by pursuing a grada-
tion of increasing intelligence, we arrive at man: at man,
whose superior senses, aided and elevated by his powers of
refleetion and reasonm, enable him to perceive and act far
beyond the limits of his apparent station; to be present, as
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it were, throughout a considerable space surrounding that
of his actual occupation, and to extend the influence of his
knowledge and power even to distant places and times.
Man derives this preeminent superiority from his mental
faculties, aided by cultivation and reflection.

The attempt to define the nature of the mind, or soul,
is as vain and presumptuous an undertaking as it is to try
to find out by thought alone the nature of the Almighty; or
whether he existed before time, or had himself a beginning.
We have no means of throwing any light on such subjects
as these, inasmuch as we have neither any direct facts
which explain them, nor have we even the most distant
analogies to justify and direct speculation, whether we ele-
vate our thoughts to heaven, and consider the various con-
stellations which enlighten the firmament, in the hope of
discovering its wonderful fabric, or depress them to the
globe which we inhabit, and analyze the many objects it
presents to our senses; whether we take a grand and com-
prehensive view of the whole form and structure of the
world, or examine with a curious and inquisitive eye the
minuter parts of which it is composed, we shall find on
every hand certain boundaries, beyond whieh it is impos-
sible to penetrate either with success or safety.

The limits of human reason are clearly marked, and may
easily be discerned by every inquirer, with whatever ar-
dor his researches be conducted, provided his judgment
be not fascinated by the passion of pride, nor incumbered
with the strange and irremovable prejudice, that the powers
and perfection of man and of human reason have no limits.

External objects first impress or operate upon the out-
ward senses, which, by means hitherto unexplained, and
perhaps altogether inexplicable, immediately impress or
operate upon the mind, or excite in it perceptions or
ideas of the presence and qualities of euch objects. But
the mind has various powers or faculties as well as the
body, and they are quite as active and lively in their re-
spective functions; in consequence of which the ideas of
external objects are not only perceived, but retained,
thought of, compared, compounded, abstracted, doubted,
believed, desired; hence another very copious source of
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ideas, namely, a reflex act or perception of the mind’s own
operations, the ideas derived from which are -denominated
ideas of reflection.

The act of the mind in resting upon one sensation or
idea is called attention, which must be given to any object
either of sense or of intellect, in order to form a distinct no-
tion of it, or to discover its nature, its attributes, or its re-
lations. And so great is the effect of attention, that in its
absence it is impossible to acquire or retain a distinct no-
tion of any object of thought. Thus a clock or a landscape
may be for ever before our eyes, but unless we direct our
attention to them, and study their different parts, although
we cannot be deceived in their being such objects, yet we
can have but a very inadequate idea of their character and
composition. The mind seems to be determined to atten-
tion by the degree of interest, whether of pleasure or pain,
which the objects presented to us create. When a per-
ception or an idea passes through the mind, without our
being able to recollect it next moment, our want of memory
is ascribed to a want of attention, and it is quite clear that
the impression which any thing makes on the memory, de-
pends much on the degree of attention we give it; and it
seems essential to memory, that the perception or idea that
we would wish to remember should remain in the mind for
a certain time, and should be contemplated by it, exclusive-
ly of every thing else; and that attention consists partly
(perbaps entirely) in the effort of the mind to detain the
idea or perception, and to exclude the other objects that
solicit its motice.  Upon the faculty of attention every
faculty is dependent for its vigour and expansion; without
it the perception exercises itself in vain; the memory can
lay up no store of ideas; the judgment draws forth no com-
parisons ; the imagination must become blighted and barren;
and, where there is no attention whatever, the case must
necessarily verge on fatuity.

The faculty of perceiving material objects, and their
grosser qualities, by means of the senses, we possess in com-
mon with brutes; but the power of comparing their several
relations and properties, and of reasoning analogically con-
cerning them, the power of abstraction, and that reflex
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action of the mind by which it is enabled to review its inter-
nal treasures, and to contemplate its own faculties and opera-
tions, which lead to the discovery of almost an infinity of
new truths and probabilities, and are the inexhaustible
sources of every species of knowledge, are, in a great mea-
sure, the exclusive privilege of man. About the former, it
is obvious, that the mind can err in any considerable degree
only by some defect in the bodily organs, whether natural
or acquired, permanent or transient. About the latter, it
may err from a variety of causes, which might all, perhaps,
not improperly be arranged under the following heads :—a
natural incapacity, or habitual deficiency of attention—
- weakness of memory—too great activity and indulgence of
imagination —depravity of will—excess of passion, which is
the nataral consequence of them all—and disease of body.
These errors may be very considerable, and unreasonable,
without constituting madness; to deserve that appellation,
they must appear of a certain magnitude, and under certain
circumstances and limitations. It must, however, be ac-
knowledged, that it is frequently difficult, especially with
regard to the latter sort of mental errors, exactly to define
where folly ends and insanity begins.

Among the various powers of the understanding, there is
none which has been so attentively examined by philoso-
phers, or concerning which so many important facts and ob-
servations have been collected, as the faculty of memory (a),
a word which, although not employed uniformly in the same
precise sense, always expresses some modification of that
faculty which enables us to treasure up, and preserve for
future. use, the knowledge we acquire; a faculty which is
obviously the great foundation of all intellectual improve.
ment, and without which no advantage could be derived
from the most enlarged experience. This faculty implies
two things; a capacity of retaining knowledge, and a power
of recalling it to our thoughts when we have occasion to
apply it to use, The word memory is sometimes employed

to express the capacity, and sometimes the power. When
we speak of a retentive memory, we use it in the former

(@) Sce Locke on the Human Understanding, B. 2, c. 10.



XXX INTRODUCTION.

sense; when of a ready memory, in the latter. The uses of
this faculty are evident, and universally acknowledged to
be highly important. Memory is the storehouse of all our
knowledge, in which is accumulated every variety of thought
which can either ennoble or debase man. His language, his
science, his moral doctrines, and the tenets of his religion;
the good and bad actions of his life, his attachments and
endearments, his cares and causes of anxiety, the vicissitudes
of fortune he has experienced, the conceptions and plans he
has formed, and their failure or success—are all treasured
up in this faculty. To memory we are indebted for many
of our purest pleasures, and many of our most acute pains.

Our ideas are very apt to associate or rnm together in
trams; and upon this peculiar and happy disposition of the
mind, we lay our chief dependence in sowing the seeds of
education, and in acquiring a knowledge of science.
It often happens, however, that some of our ideas have
been associated erroneously, and even in early life before
education has commenced; and hence, from the diffi-
culty of separating them, arise most of the sympathies and
antipathies, the whims and prejudices, that occasionally
haunt us to the latest period of old age. Although
we are indebted to the principle of association of ideas for
many of the benefits of knowledge and genius, yet it often
becomes the source of much misery and distress by reviving
unpleasant recollections, as well a3 of many false judgments,
which, although not commonly considered as deliria, are no
less aberrations from sound sense. When any accident or
calamity happens to us, so as to excite some strong passion,
every thing which afterwards brings it suddenly to our re-
collection occasions nearly the same powerful emotion as
happened at first. Thus, suppose a person to have been
much frightened and hurt by some fierce animal, the sight
of a similar one occurring at any period of life afterwards
will often excite alarm in the mind, even although the ani-
mal should be tame and secured.

The imagination is a faculty of a purely intellectual na-
ture, yet its effects upon the body are very remarkable.
‘When the mind is stored with ideas, either obtained from
the perception of external objects, or from the operation of
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its own powers, it possesses the faculty of combining these
ideas in various forms, and of disposing them im new trains,
different from those in which they were originally received.
This constitutes the imagination, which thus becomes the
source of a new set of feelings, often more powerful than
those immediately derived from the direct impressions of
external objects.

The power of imagination is exercised principally in com-
bining various new assemblages; in forming, at our will, with
a sort of delegated omnipotence, not a single universe
merely, but a new and varied one, with every succession of
thought. The materials of which we form them exist in-
deed in every mind—but only as the stones exist shapeless
in the quarry, that require little more than mechanic labour
to convert them into common dwellings, but that rise into
palaces and temples only at the command of architectural
genius.

............. . Indistinet,

In vulgar bosoms, and unnoticed, lie

These pleasing stores, unless the casual force

Of things external prompt the heedless mind }
To recognize her wealth. But some there are
Conscious of nature, and the rule which man
O’er nature holds ; some who, within themselves
Retiring, from the trivial scenes of chance

And momentary passion, can at will

Call up these fair exemplars of the mind ;
Review their features; scan the secret laws
Which bind them to each other; and display

By forms, or sounds, or colours, to the sense

Of all the world their latent charma.

[ J L] . L} L [ ]
eecsscrcscensnee But the chief

Are poets; eloquent men, who dwell on earth
To clothe whate’er the soul admires or loves
‘With language and with numbers. Hence to these
A field is open’d, wide as Nature’s sphere ;

Nay wider; various as the sudden acts

Of human wit, and vast as the demands

Of human will. The bard, nor length, nor depth,
Nor place, nor form controls, To eyes, to ears,
To every organ of the copious mind,

He offereth all its treasures. Him the hours,
The eeasons him obey; and ehangeful Time
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8ees him at will keep measure with his flight,

At will outstrip it.. To enhance his toil,

He summoneth from the uttermost extent

Of things which God hath taught him, every form

Auxiliar, every power; and all beside

Excludes imperious. His prevailing hand

Gives to corporeal essence life and sense,

And every stately function of the soul;

The soul itself to him obsequious lies

Like matter’s passive heap; and, as he wills,

To reason and affection he assigns

Their just alliances, their just degrees;

Whence his peculiar honours, whence the race

Of men who people his delightfnl world,

Men genuine and according to themselves,

Transcend as far the uncertain sons of earth,

As earth itself to his delightful world

The palm of spotless beauty doth resign.”
Pleasures of the Imagination, B. iv., 4to. ed. 1772, v. 66—130.

Imagination is a mental power, of extensive influence, and
capable of being turned to important purposes in the cul-
tivation of individual character. But, to be so, it must be
kept under the strict control both of reason and of virtue.
If it be allowed to wander at discretion, through scenes of
imagined wealth, ambition, frivolity, or pleasure, it tends to
withdraw the mind from the important pursuits of life, to
weaken the habit of attention, and to impair the judgment.

It tends, in a most material manner, to prevent the due ex- -

ercise of those nobler powers which are directed to the cul-
tivation both of science and virtue (3).

The power of reason is unquestionably the most impor-
tant by far of those faculties which are comprehended under
the general title of intellectual. It is on the right use of this
power that our success in the pursuit both of knowledge and
of happiness depends; and it is by the exclusive possession
of it that man is distinguished, in the most essential re-
spects, from the lower animals. It is, indeed, from their
subserviency to its operations, that the other faculties, which
have been already alluded to, derive their chief value (c).

(3) See Stew. Phil. of the Human of the Human Mind.
Mind, vol. 1, ch. 7; and Dr. Brown’s  (c) See Stew. Phil of the Human
valuable Lectures on the Philosophy Mind, vol. 2.

.
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The word reason itself is far from being precise in its mean-
ing, it is commonly used to denote that power by which we
distinguish ttuth from falsehood, and right from wrong ; and
by which we are enabled to combine means for the attain-
ment of particular ends. ‘The direct office of this faculty is
to trace out the natural coincidences or disjunctions between
things and ideas, and to connect or separate them by pro-
per relations; for it is a just perception of the natural con-
nexion and congruity, or of the natural repugnancy and in-
congruity of our ideas, that shews a sound mind, and con-
stitutes real knowledge.

The defects of judgment do not always arise from any
fault in the faculty of reason, but frequently from the mate-
rials upon which the judgment is founded; from a want of
sufficient facts ; from a too hasty examination of one, or any
number of them; from not recollecting all the chain of ana~
logies, or the different links of relation, by which the various
parts of evidence or facts are connected with the general con-
clusion, or from the interference of matters of belief, prepos-
sessions, prejudices, or passions. Every person, even of the
soundest mind, is liable to incorrect judgment if he speaks on
a subject with which he is not sufficiently acquainted, or if he
attempts to give an opinion on a point which requires for its
decision more facts than are laid before him; for it is evident
that the judgment in such cases is founded on a partial view
of the subject, and many facts which are not examined may
stand in opposition to the general conclusion or judgment
he forms.

A too hasty examination of any number of facts on which
a question hinges, produces nearly the same effect as a wans
of sufficient evidence. The mind of every person requires
to be habituated to dwell for a certain length of time on
each fact which has any relation to the question, and which
is consequently of use in forming a judgment. This habit
is to be gained, in most cases, by education.

It must be evident that judgment depends greatly on the
goodness of memory. A person who forgets the data of
any science, is constantly liable to draw incorrect conclu-
sions concerning those parts of it which have any relation
to the data that are forgotten.

(4
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Among the frequent' causes of incorrect judgment, the
prepossessions, prejudices, and passions of men, are to be
enumerated, for in such cases the various facts will be exa-
mined, as much by their relation to the various desires and
aversions which predominate in the mind, as by their rela-
tion to the general question.

Erroneous judgments frequently arise from the diseases
of the external senses, from diseases of the body prevent-
ing the due agency of external objects, from the causes
which derange attention, mental perception, and memory,
and the faculty we possess of abstracting and compounding
thoughts.

Besides the intellectual faculties, or the powers of the
understanding, we are acquainted with a variety of phe-
nomena, which are said to take place within our minds; or
which, to speak more philosophically, are the subjects of
our consciousness—such are all the passions, desires, anxie-
ties, hopes, and fears, which constitute the happiness and
misery of human life, As all these pheenomena are known
to us through the same medium as the operations of the
understanding, they are, for that reason, termed affections
of the mind, or of the soul. By writers on the philosophy of
the human mind, they are all included under the terms  active
and moral powers,’ and are subdivided into two orders: the
first of which may be termed passions or emotions; consist-
ing of pheenomena, which are.attended, for the most part,
with a strong and vehement impression on the mind, and do
not immediately, or necessarily, excite to any particular ac-
tion; such are hope, fear, joy, love, ambition, sorrow, re-
gret, remorse, surprise, wonder, and the like. The second
order comprises the bodily appetites or propensities, hun-
ger, thirst, and the sexual passion, and also all those de-
sires or aversions whose aim is something more remote
from sensible objects; such as the desire of knowledge, o?
curiosity; the desire of possession, or covetousness; the
love of power; and, in short, all those principles which
afford the most common mcentlves to activity and exer-

tion (d).

h (3) See Stewart on the Active and Moral Powers of Man, 2 vols. 8vo.
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Every man is conscious of a power to determine in things
which he conceives to depend upon his determination. To
this power we give the name of wéll; and, as it is usual, in
the operations of the mind, te give the same name to the
power and to the act of that power, the term will is often
put to signify the act of determining, which, more properly,
is called volition.

Volition, therefore, signifies the act of willing and deter-
mining ; and the will is put indifferently to signify either the
power of willing or the act. It may be briefly defined the
determination of the mind to do, or not to do, something
which we conceive to be in our power. Every act of the
will must have an object—the immediate object of will must
be some action of our own—such object must be something
which we believe to be in our power, and to depend upon
our wil. A man may desire to make a visit to the moon,
but he cannot in his senses determine to do it, because he
knows it is not in his power.

When we will to do a thing immediately, the volition is
accompanied with an effort to execute that which we willed,
and in all determinations of the mind that are of any impor-
tance, there must be something in the preceding state of the’
mind that disposes or inclines us to that determination.

SECTION IL
Of the Definitions of Insanity.

OF all the afflictions to which human nature is subject,
the loss of reason is at once the most calamitous and inter-
esting, and the most distressing in its consequences on so-
cial happiness, of any to which mankind is subject. De-
prived of reason, the faculty by which man is principally
distinguished from the beasts that perish, the human form
is frequently the principal mark which he retains of his
proud distinction. His character, as an individual of the
species, is always perverted—sometimes annihilated. His
thoughts and actions are diverted from their usual and na-

c?
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tural course. The chain which connected his ideas in just
series and mutual subserviency, is severed. His feelings
for himself and others are new and uncommon. His attach-
ments are converted into aversions, and his love into hatred.
The affections which dignify the human character are weak-
ened or abolished by insanity; which is frequently shewn not
only by a mere state of apathy towards those who formerly
claimed the tenderest regards, but oftenan implacable hatred,
or rancorous hostility, is kindled against the ties of consan-
guinity or the objects of friendship. Viewed through this mor-
bid medium, the dearest friends appear as enemies, the off-
spring seeks to kill the author of his being, the parent medi-
tates the destruction of his child. His consciousness even is
not unfrequently alienated, insomuch, that with equal proba-
bility he may fancy himself a deity, an emperor, or a mass of
inanimate matter. Once the ornament and life of society, he
isnow become a stranger to its pleasures, or a disturber of its
tranquillity. Impatient of restraint, and disposed to expend
the unusual effervescence of his spirits in roving and turbu-
lence, coercion of the mildest kind adds fury to his delirium,
and colours with jealousy or suspicion every effort of friendly
‘or professional interest in his fate. His personal liberty is
at length taken from him; and taken from him, perhaps, by
his nearest relative or dearest friend; retaining his original
sensibility, or rendered more acutely sensible by opposition
to his will, and deprivation of his usual gratifications, co-
operating with a morbid excitement of his nervous functions,
he gives himself up to all the extravagances of maniacal
fury, or sinks, inexpressibly miserable, into the lowest depths
of despondence and melancholy. If the former, he resem-
bles in ferocity the tiger, and meditates destruction and re-
venge. If the latter, he withdraws from society, shuns the
plots and inveiglements which he imagines to surround him,
and fancies himself an object of human persecution and
treachery, or a victim of divine vengeance and reprobation.
To this melancholy train of symptoms, if not early and judi-
ciously treated, idiotism, or a state of the most abject de-
gradation in most instances sooner or later succeeds. The
figure of the human species is now all that remains to him;
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and, like the ruins of a once magnificent edifice, it only
serves to remind us of its former dignity and grandeur, and
to awaken our gloomiest reflections—our tenderest regret
for the departure of the highest attribute of man.

It is a matter of great importance to fix the definition and
characters of insanity with such precision as to render the
practical application of just principles on the subject a mat-
ter of certainty (¢). The imputation of insanity to any indivi-
dual brings after it the most serious consequences; as it
subjects him in the best regulated communities, to the loss
of the common privileges of a man and a citizen; and, in
certain states of society, and during the prevalence of cer-
tain opinions, is followed by subjection to the lowest degra-
dation, to utter contempt, to horror, and even to cruelty.
As soon as a man has been declared insane, it has too often
happened that he has not only been excluded from the com-
mon enjoyments of society, but cut off from all that consi-
deration and tenderness by which comfort is preserved, and
has been committed to the custody of persons who had no
interest in his recovery or welfare, and from whom no duti-
ful line of conduct was exacted or expected. The rash ap-
plication of such an imputation, is an event, the possibility
of which, under these circumstances, cannot be thought of
without horror. But, even under the prevalence of the
most humane principles, and discriminating treatment of the .
different descriptions of insane subjects, the question does
ot lose its importance—When ought any individual to be
pronounced insane ?

Human minds are so differently constituted, their excel-
lencies and defects are so often and so strangely blended,
and contrasts so striking present themselves in the mental
features of the same individuals; the gradations of mental
qualities and mental states, are likewise so numerous, and
difficult to separate from one another, that this question is
as hard as it is momentous to solve.

In endeavouring to define insanity, we meet with difficul-
ties which are peculiar to itself, since there is a want of an
entire coincidence in sentiment respecting the precise

(e) See post, Chap. III., pp. 35—47.
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standard of mental health; and until such standard be
agreed on by universal consent, the deviations from it can-
not of course be pointed out with that decision and accu-
racy, which correct definitions demand; and accordingly we
find that many writers upon this subject have declined alto-
gether the attempt to give any definition of it, whilst
-others have not been deterred by the difficulties which they
have to encounter.

As men differ greatly in the soundness and force of their
judgment, so it may be proper here to ascertain more pre-
cisely what error or imperfection of our judging faculty is to
be considered as morbid, and to admit of the appellations
of delirium and fatuity. In doing this, the morbid errors
of judgment will be first considered under the general ap-
pellation of delirium, which has commonly been employed
to denote every mode of such error.

As our judgment is chiefly exercised in discerning and
judging of the several relations of things, delirium has been
defined to be—in a person awake, a false or mistaken
judgment of those relations of things which, as occurring
most frequently in life, are those about which the generality
‘of men form the same judgment; and particularly when the
judgment is very different from what the person himself had
before usually formed. The perceptions of men are nearly
similar; for this reason, there is also a similarity in the per-
ception of relation. Simple perceptions, and their relations,
are the materials on which the intellect is exercised. They
are laid up in the mind by associations, and it is in follow-
ing these associations, that the mind brings back before it
the relations which it is to judge of; but, if the perception
of relations is similar, so will the associations be in common
with the most part of men; and as the perceptions, rela-
tions, and associations, are founded on the nature of things,
s0 the judgments of men will be similar, and, in thq exercise
of it, they will follow the same train of associations. Not-
withstanding this similarity, there may be a great diversity
in the judgments of men—from want of perceptions; from
some difference in perceptions, especially complex; from a
great difference in the number of relations marked, and
their exactness; and, lastly, from the number and variety of
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associations: whence a different state of the mind in dif-
ferent individuals, or at different times. But, at the same
time, there are so many circumstances of human life in com-
mon to all men, that there must be so much similarity as to
establish a common sense, that is, perceptions, relations,
associations, and judgments, in which all agree; and when
any particular man differs from all others in these respects,
we say, he is not in his senses, but insane (f).
- Another circumstance attending delirium is an emotion
or passion, sometimes of the angry, sometimes of the timid
kind; and, from whatever cause in.the perception or judg<
ment, it is not proportioned to such cause, either in the
manner formerly customary to the person himself, or in the
manner usual with the generality of other men. It is true
that, from various circumstances, the estimate of good and
evil is very different in different men; but still, with a
great degree of latitude, ‘there is a measure or some limits
established. ~ Nothing is more common than to say, that a
man, under a violent passion, is quite mad, and does not
know what he does; but, further, though such a state of
violent passion may be a temporary state of madness, yet,
if it arises from present and very evident circumstances,
which would excite the same passion, though not in the
same degree, in another person, and when at the same time
it is transitory, it is not considered as a disease; and then
only, when the cause of it is not evident, or when, even to
an evident cause, it is greatly disproportioned, and espe-
cially, or almost only, when the immoderate passion is con-
nected with the incoherence of perceptions, relations, asso-
ciations, and judgment, which have been mentioned, can
insanity be considered as being present. Delirium, then, may
be more shortly defined—in a person awake, a false judg-
ment arising fram perceptions of imagination, or from false
recollection, and commonly producing disproportionate ema-
tions (g). _
With this mistaken judgment of relations, there is fre-
quently joined some false perception of external objects,

(/) SeeDr: Cullen's Works, edited by Dr. Thompson, 2 vol. pp. 510, 511.
(9) Id. pp. 511, 512
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without any evident fault in the organs of sense, and which
seems, therefore, to depend upon an internal cause; that is,
upon the imagination, arising from a condition in the brain,
presenting objects which are not actually present. Such
false perceptions must necessarily occasion a delirium, or
an erroneous judgment, which is to be considered as the
disease.

Another circumstance, commonly attending delirium, is a
very unusual association of ideas. As, with respect to most
of the affairs of common life, the ideas laid up in the me-
mory are, in most men, associated in the same manner; so,
a very unusual association, in any individual, must prevent
his forming the ordinary judgment of those relations which
are the most common foundation of association in the me-
mory; and, therefore, this unusual, and commonly hurried
association of ideas, usually is, and may be considered as a
part of delirium., In particular, it may be considered as
a certain mark of a general morbid affection of the intellec.
tual organs, it being an interruption or perversion of the
ordinary operations of memory, the common and necessary
foundation of the exercise of judgment.

All the powers of the mind are as liable to be affected
with various diseases, as those of the body; and may be en-
_ feehled at the same time in all or some of their powers, or
in a single power. A sound mind supposes an existence of
ajJl the mind’s feelings and intellectual powers in a state
of vigonr, and under the subordination of the judgment,
which is designed by nature to be the governing or control-
ling principle. And thus constituted, the mind is said to
be in a state of order or arrangement. It often happens
that this order or arrangement is slightly broken in upon
by natural constitution, or some corporeal affection; but so
long as the irregularity does not essentially interfere with
the mental health, it is no more attended to than slight irre-
gularities or disquietudes of the body. Yet, whenever it
becomes serious and complicated, it.amounts to a disease,
and the mind is said, and most correctly so, to be deranged
or disordered. This derangement may proceed from a mor-
bid state of any of the intellectual or any of the impassioned
faculties of the mind, for the perception may not correctly
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convey the ideas we receive by the external senses, or the
judgment may lose its power of discriminating them, or
the memory may not retain them; or the imagination or the
pessions may be in a state of unruly excitement; all which
will lay a foundation for different kinds or genera of dis-
eases, and, in faet, form the foundation of that now under
consideration. An attentive examination into the habits of
an insane person will shew, firat, that the judgment and the
perception are botA injured dufing the existence of insanity;
and next, that though, from a violent or complicated state
of the disease, the morbid condition often extends to some
other, or even to all the other mental faculties, yet it does
not necessarily or essentially extend to them; for a madman
may be furious or passionate, yet every madman is not so;
his memory may fail, or his attention be incapable of fixing
iteelf, or his imagination be wild and extravagant; but these
do not always occur. The faculties, however, of the judg-
ment and the perception are affected in every case, though
they are not always equally affected at one and the same
time; for the morbid power seems, for the most part, unac-
countably to shift in succession from one to the other, so as
ultimately to leave the judgment, and alternately the percep-
tion, free, or nearly free, from all estrangement whatever;
the disease being, however, always accompanied with irre-
gular remissions, and often with such a diminution of sen-
sibility, that the patient is uninfluenced by the effects of
cold, and hunger, and very generally unsusceptible of febrile
miasm (A). Thus, a madman will often mistake one person
who is introduced to him for another, and, under the in-
fluence of this mistake, will reason correctly concerning him;
and although he may have been for years his next neighbour,
will ask him when he came from China or the East Indies,
by what ship he returned home, and whether his voyage has
been successful. In all which the error may be that of the
perception alone. But if, as is frequently the case, the
patient address his visitor by his proper name, he gives a
ground for believing that he perceives him aright, and that

(%) See Dr. Good's Study of Medicine, edited by Cooper, 4 vol. p. 71.
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the error is that of the judgment, which thus unites incon-
-gruous ideas, applying a visionary history to a real and
identified person. At another time, he may, from the first,
perfectly recognise the individual so presented to him; and,
to prove his recollection and the correctness of his percep-
tion, may run over a long list of his relations, and a long
‘string of anecdotes respecting his former life, after which
he may suddenly start, and, looking at the visitor's walking-
stick, tell him that that drawn sword will never save him
from destruction, nor all the men that slept with him the
night before; that his rival is now pushing forward with all
speed, on a black horse, with a large army behind him, and
that to-morrow he will fight and lose his crown (s).

: The next author quoted appears to take quite an oppo-
site view of the subject, and observes, that it will be found
requisite, in attempting to define or form a correct idea of
the nature of madness, to exclude all reference to the state
of the judging or reasoning faculty. Indeed, the more he
reflected on this subject, the more nearly he approached to
a conviction, that the judging faculty is in nowise involved
in the calamity; that ne defect of the reasoning power con-
stitutes any part of madness. Men, indeed, arrive every
day at such diversities of opinion from the same data, that
it seems impossible, by any rule or criterion, to define the limit
of error which might be allowed without consigning the indi-
vidual to the imputation of insanity. He also excludes from
the characteristics of madness any primary derangement of
the emotions or passions. Neither can madness be said to
consist chiefly and essentially in any, error or defect of the
power of perception, distinctly considered, since lunatics in
general have very acute perception, and distinguish very
clearly and correctly the persons and objects that surround
them. He concludes, that the faculties of the mind, to which
our chief attention must be directed in investigating the
nature of madness, are memory and imagination, or reverie;

and, in fact, that the habit which characterises a lunatic, is .

that of confounding the results of these two mental opera-

(i) Dr. Good's Study of Medicine, edited by Cooper, 4 vol. p. 72.

- @~ am A ..



DEFINITIONS OF INSANITY. xhii

tions, and mistaking the ideas of reverie for the impressions
of memory and reflection (5).

The two authors next quoted consider madness as a dis-
ease of the imagination. Thus, one observes—‘* All mad-
ness is a disease of an injured imagination, which derives its
origin from the mind, having been too long a time fixed on
any, one object (£).” And the other—* Deluded imaging-
tion is not only an indisputable, but an essential character
of madness, (that is, without which, all accidental symptoms
‘being removed from our thoughts, we have no idea what-
ever remaining annexed to that sound), and precisely dis-
criminates this from all other animal disorders; or, that man
and that man alone is properly mad, who is fully and unsal-
terably persuaded of the existence or of the appearance of
any thing, which either does not exist or does not actually
appear to him, and who behaves according to such erroneous
persuasion (J).”

The mind, in a healthy state, possesses the peculiar power
of arresting or changing the train of its thoughts at plea-
sure, of fixing the attention upon one, or transferring it to
another, of changing the train into something which is ana-
logous to it, or of dismissing it altogether. A recent author
observes, that * this power is, to a greater or less degree,
lost in insanity; and the result is one of two conditions—
Either the mind is entirely under the influence of a single
impression, without the power of varying or dismissing it,
and comparing it with other impressions; or it is left at the
mercy of a chain of impressions which have been set in mo-
tion, and which succeed one another according to some
principle of connexion, over which the individual has no
control. In both cases, the mental lmpresslon is believed
to have a real and present existence in the external world;
and this false belief is not corrected by the actual state of
things as they present themselves to the senses, or by any
facts or considerations which can be communicated by other
sentient beings. . Of the cause of this remarkable deviation

(7) Dr. Prichard on Discases of (k) Dr. Mead's Works, p. 618.
the Nervous System, pp. 119—123, (%) Dr. Battie on Madness, pp. 5, 6.
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from the healthy state of the mental functions, we know
nothing. We may trace its connexion with concomitant
circumstances in the bodily functions, and we may investi-
gate certain effects which result from it; but the nature
of the change, and the manner in which it is produced, are
among those points in the arrangement of the Almighty
Creator which entirely elude our researches.

It appears that there is a remarkable analogy between the
mental phenomena in insanity and in dreaming, and that
the leading peculiarities of both conditions are referable to
two heads—

1. The impressions which arise in the mind are believed
to be real and present existences; and this belief is not
corrected by comparing the conception with the actual state
of things in the external world.

2. The chain of ideas or images which arise, follow one
another according to certain associations, over which the
individual has no control; he cannot, as in a healthy state,
vary the series, or stop it at will.

In the numerous forms of insanity we shall see these clur
acters exhibited in various degrees, but we shall be able to
trace their influence in one degree or another through all the
modifications ; and in the higher states, or what we call mania,
we see them exemplified in the same complete manner as in
dreaming. The maniac fancies himself a king, possessed of
boundless power, and surrounded by every form of earthly
splendour, and, with all his bodily senses in their perfect ex-
ercise, his hallucination is in no degree corrected by the sight
of his bed of straw, and all the horrors of his cell (m).

Dr. Spurzheim has given the following definition—* In-
sanity is an aberration of any sensation or intellectual power
from the healthy state, without being able to distinguish the
diseased state; and the aberration of any feeling from the
state of health, without being able to distinguish it, or
without the influence of the will on the actions of the feel-
ing. In other words, the incapacity of distinguishing the

{m) Inquiries concerning the Intellectual Powers, by Dr. Aberorombie,
pp. 306—307, 3rd Ed.
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diseased functions of the mind, and the irresistibility of our
actions, constitute insanity (n).”

Aberration of any sensation or intellectual power is so in-
cident to all men, that it cannot constitute insanity. Hence
some have made this distinction, that in the insane the
aberrations are totally unperceived. Even this, however,
fails to afford us a sure diagnostic. Maniacal aberrations
of judgment seem only a greater degree and a more unac-
countable form of that ignorance of ourselves, our motives,
our character, and the relations in which we stand to others,
which abounds among mankind. And with regard to the
irresistible aberrations of feeling of the maniac, he is very
far from being unconscious of their existence and influence.
The following definition, although it does not present to the
mind the striking image of insanity, has been lately proposed
as more nearly designating all cases of this malady than any
other which has been given:—‘ A continued impetuosity
of thought, which fotally unfits a man for judging and act-
ing with the composure requisite for the maintenance of the
social relations of life.” Yet this definition will only apply
with propriety in consequence of the emphasis to be laid on
the word “ totally.” Upon this subject all definitions are
unsatisfactory. Words are only aids to our minds in giving
precision to our observations on phenomena, which must be
presented to our actual view before a conception of them
can be formed; and this is one of those subjects on which
the words must be numerous, and extend to the length of an
historical description, before they can communicate precise
information (o).

Lord Byron has given the following beautiful deseription
of madness.

A change came o’er the spirit of my dream.
The lady of his love;—Oh she was changed
As by the sickness of the soul; her mind
Had wandered from its dwelling, and her eyes

(») Obeervations on the Deranged 71, 72.
Manifestations of the Mind, orInsa- (o) See Dr.Brewster's Edinburgh
nity. London, 1817, 1 vol. 8vo., pp. Encyclopadia, art. Insanity.
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They had not their own lustre, but the look
Which is not of the earth; she was become
The queen of a fantastic realm; her thoughts
Were combinations of disjointed things;
And forms impalpable and unperceived
Of others’ sight familiar were to her's.
And this the world calls phrenzy : but the wise
Have a far deeper madness, and the glance
Of melancholy is a fearful gift:
What is it but the telescope of truth?
Which strips the distance of its phantasies,
v And brings life near in utter nakedness,

Making the cold reality too real.

The Dream, st. vii.

Madness has been defined, anintensity ofidea causing ima-
gination to be converted into actual belief; which position
is supported by the following illustration. Suppose an in-
dividual to be present at a theatrical representation, let his
imagination be warmed, and his passions excited by the
scenes which are presented to his senses. Let him follow
with ardour the fortunes, and engage with interest in the
events connected with the principal personage of the drama.
Still he has no belief in the actual existence of the fictitious
character—or at least his belief, if it does exist, is merely
momentary, otherwise he would not applaud the faithful-
‘ness of representation in the actor, but the passion which
the actor feigns. Again, one individual admires the beauty
and fidelity to nature of the scenery, but he does not there-
fore suppose himself transported to the actual place which
the scene represents. In other words his heightened con-
oeption or imagination still stops short of the pitch of over-
powering his perceptions. Suppose, however, that the vi-
vidness of the representation should hurry the feelings and
exalt the fancy to such a degree of intensity, as to break
into, and in a manner overwhelm, the usual order of per-
ceptive ideas; the spectator would now be carried above the
reach of reason or of truth, he would actually, as a modern
writer expresses it, ‘“ see Alexander and Cesar before him
in the persons of his old familiars, a room illuminated with
candles now comes to him to be the plains of Pharsalia, or
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he believes that his walk to the theatre has been a voyage
to Egypt, and that he lives in the days of Anthony and
Cleopatra (p).”

There seems to be more difficulty in fixing the meaning
of the terms ‘‘ unsound mind” than of even that of insanity,
and hence a difference of opinion has frequently prevailed
among the most eminent of the medical profession, where the
same evidence and facts seem to have impressed one side with
the opinion that a party is of unsound mind, and the other
that he is of sound mind ; this contrariety has been exhibited
on various public occasions, and, with those who cannot make
due allowance for discordant opinions, must have the effect of
lowering the evidence of medical men in public estimation, as
it must sometimes give the common observer an impression
that they appear more as partisans on each side than as dis-
interested witnesses to state their unbiassed opinions. The
cases of Lord Portsmouth in 1823, Mr. Davies, the tea-dealer,
in December, 1829, and Miss Bagster, in July, 1832, may
be noticed in support of the above remark.

This diversity of opinion thus exhibited both in the writ-
ings and oral testimony of medical men may probably be in
part accounted for by the imperfect state of knowledge
which is said to prevail even in their profession upon the
subject of insanity. Sir H. Halford said—* We have much
to learn on the subject of mental derangement; our know-
ledge of insanity has not kept pace with our knowledge of
other distempers, from the habit we find established, of
transferring patients under this malady, as soon as it has
declared itself, to the care of persons who too frequently
limit their attention to the mere personal security of their
patients, without attempting to assist them by the resources
of medicine. We want facts in the history of this disease,
and if they are carefully recorded under the observation of
enlightened physicians, no doubt, they will sooner or later
be collected in sufficient number to admit of safe and use-
ful inductions (¢).”

(p) London Fncyclopzdia, 14 Vol. state of Madhouses taken in 1816,
p- 177, pp- 13, 4.
(¢) Minutes of Evidence on the
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Sir A. Carlisle said—** It would be very important to the
medical art, to the healing art altogether, if the public were
made better acquainted with the history, the progress, and
the treatment of insanity ; it has been kept a secret, it has
been kept close, and in the hands of individuals for a pur-
pose which it is not necessary to mention; in consequence
of that there is in the medical profession generally a great
want of knowledge of what is done, or what ought to be
done, and the history of the case, and the progress towards
cure, or the relapses and causes which may lead to the one
or the other are very insufficiently known; they are not dif-
fused in the profession at all, but it would be of great im-
portance and would lead to the improvement of the treat-
ment of the disease, and certainly to a better understanding
of it generally, if reports and registers were kept and made
public from time to time, in which the resident medical
gentleman inserted all 'the circumstances attending each
case (r).”

There are some states of the mind which, though they

resemble insanity, cannot be properly so called; these are -

extreme absence and abstraction of thought; great pecu-
liarity of actions or opinions; ungovernable impetuosity of
temper; and unreasonable fears and timidity. ¢ Partial affec-
tions of the brain may exist,” says Dr. Ferriar (s), ‘* which
render the patient liable to imaginary impressions, either of
sight or sound, without disordering his judgment or memory;
from this peculiar condition of the sensorium, we conceive
the best supported stories of apparitions may be completely
accounted for.”

It is impossible to extend an investigation on the nature
of insanity into the numerous cases which may present
‘doubts as to the strength of mind of individuals. Every
imtance must be tried on its own merits; and while weak-

() Minutes of Evidence before se- subject further, will find much in-
lect committee ofthe House of Com- formation upon it in & work entitled,

mons on pauper lunatics and asy-
loms, 1827, p. 52.

(#) Theory of apparitions. Those
who are desirous of pursuing this

¢ Sketches of the philosophy of ap-
paritions; or an attempt to trace such
illusions to their physical causes: by
Dr. Hibbert.”
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mess of understanding deserves protection, it should be re-
mombered that too nice an investigation of eccentricities
and imperfections may lead to oppression and injustice.

etrmeeeee—

SECTION III.

Of the Different Species of Insanity.

THE distinction of the different kinds of insanity is a
matter of no less delicacy than its definition, for the several
varieties pass into each other more frequently and more im-
perceptibly than insanity passes into health. It may be
divided into Mania, Melancholy, Monomania, Demency,
amd Idiocy, which appear to mark the several species of
this disorder with sufficient precision for legal purposes.

In masia or madness, there is sometimes a false percep-
tion or imagination of things present that are not; but this
is not a constant, nor even a frequent attendant of the dis-
ease. The false judgment is of relations long before laid up
in the memory. It very often turns upon one single subject;
but more commonly the mind rambles from one subject to
another with an equally false judgment concerning the most
part of them; and as at the same time there is commonly a
false association, this increases the confusion of ideas, and
thevefore the false judgment. What for the most part more
espeoially distinguishes the disease, is a hurry of mind, in
pursuing any thing like a train of thought, and in running
from one train of thought to another. Maniacal persons are
in general very irascible: but what more particularly pro-
duces -their angry emotions is, that their false judgments
lead to some action which is always pushed with impetu-
osity and violence; when. this is interrupted or restrained,
they break out into violent anger and furious violence
against-every person near them, and upon every thing that
stands in thie way of their impetuous will. The false judg-
ment often turns upon a mistaken opinion of some injury
supposed to have been formerly received, or now supposed
to be intended: and it is remarkable, that such an opinion
is often with respect to their former dearest friends and re-
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lations: and therefore their resentment and anger are par-
ticularly directed towards these. And although this should
not be the case, they commonly soon lose that respect and
regard which they formerly had for their friends and rela-
tions. With all these circumstances, it will be readily per-
ceived, that the disease must be attended very constantly
with that incoherent and absurd speech we call raving.
Further, with the circumstances mentioned, there is com-
monly joined an unusual force in all voluntary motions, and
an insensibility or resistance of the force of all impressions,
and particularly a resistance of the powers of sleep, of cold,
and even of hunger: though indeed, in many instances, a
voracious appetite takes place (#).

Dr. Haslam, however, denies that maniacs possess any ex-
emption from the effects of severe cold; and states that those
who were permitted to go about, were always to be found as
near to the fire as they could get in the winter season (o).

Dr. Cullen observes—* That it appears to him, that the
whole of the above circumstances and symptoms point out a
considerable and unusual excess in the excitement of the
brain, especially with respect to the animal functions; and
it appears at the same time to be manifestly in some measure
unequal, as it very often takes place with respect to these
functions alone, while at the same time the vital and natural
are commonly very little changed from their ordinary
healthy state.”

How this excess of excitement is produced, it may be
difficult to explain. The effects of violent emotions or pas-
sions of the mind have more frequently occurred as the re-
mote causes of mania; and it is sufficiently probable, that
such violent emotions, as they do often immediately produce
a temporary increase of excitement, so they may, upon some
occasions of their permanent inherence or frequent repeti-
tion, produce a more considerable and more permanent ex-
citement, that is, a mania. With respect to those causes of
mania which arise in consequence of a melancholia which had
previously long subsisted ; whether we consider that melan-
cholia as a partial insanity, or as a long persisting attach-
ment to one train of thinking, it will be readily perceived,

(¢) See Dr. Cullen's Works, edited 522.
by Dr. Thompson, vol. 2, pp. 521—  (v) Haslam on Madness, p. 84
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that, in either case, such an increase of excitement may take
place in so considerable a degree, and in so large a portion
of the brain, as may give occasion to a complete mania ().

Melancholy has been commonly considered as a partial
insanity, and as such it has been defined; but doubts are
entertained whether this be altogether proper. By a par-
tial insanity, is understood, a false and mistaken judgment
upon one particular subject and what relates to it, whilst,
on every other subject, the person affected judges as the
generality of other men do. Such cases have certainly oc-
curred; but, it is believed, few in which the partial insanity
is strictly limited. In many cases of general insanity there is
one subject of anger or fear, upon which the false judgment
more particularly turns, or which is at least more frequent-
ly than any other the prevailing object of delirium; and
though, from the inconsistency which this principal object
of delirium must produce, there is, therefore, also a great
deal of insanity with regard to most other objects; yet this
last is in very different degrees, both in different persons,
and in the same person at different times. Thus, persons
considered as generally insane, will, at times, and in some
cases, pretty constantly judge properly enough of present
circumstances and incidental occurrences; though, when
these objects engaging attention are not presented, the ope-
rations of imagination may readily bring back a general con-
fusion, or recall the particular object of the delirium. From
these considerations, Dr. Cullen concluded, that the limits
between general and partial insanity cannot always be so ex-
actly assigned, as to determine when the partial affection is
to be considered as giving a peculiar species of disease dif-
ferent from a more general insanity.

The disesse named Melancholy, is very often a partial insa-
nity only. But as, in many instances, though the false imagi-
nation or judgment seems to be with respect to one sub-
ject only, yet it seldom happens that this does not produce
much inconsistency in the other intellectual operations. And
as, between a very general and a very partial insanity, there
are all the possible intermediate degrees, so it will be often

(w) Dr, Cullen’s Works, edited by Dr. Thompson, vol. 2, pp. 532, 5

d2 ~



lii INTRODUCTION,

difficult, or perhaps improper, to distinguish melancholy by
the character of partial insanity alone. It must be chiefly
distinguished by its occurring in persons of a melancholic
temperament, by its being always attended with some seem-
ingly groundless, but very anxious fear (w). ‘

Melancholy depends very much upon the general temper-
ament of the body, and is a disease of mature age, and
rarely affects young and athletic persons. It is, also, gene-
rally characterised by a peculiar appearance, by a striking
cast of countenance, as the complexion is either yellow,
brown, or blackish. This is to be ascribed to a sluggish-
ness and torpor of the cutaneous system, and, in conse-
quence, the impressions of cold and heat are slightly noticed,
and sometimes not heeded. The physiognomy is wrinkled
and languid, yet sometimes the-muscles of the face become
convulsively tense, and the countenance is full of fire ().

Pain is said by some recovered patients to have preceded
the attack—sometimes fixed, but more commonly wander-
ing, and the suffering by this is extreme. Great apprehen-
sion, which indeed is a characteristic of this form, ensues,
and plunges the suffererinto the most gloomy state of mind,
accompanied by indifference "as to his personal comfort, or
urging him forcibly to self-destruction, or to the murder of
others. The state of reverie and of delusive ideas gradually
becomes more fixed, and the thoughts are concentrated on
one mournful topic, until finally he is, as it were, inanimate,
motionless, and speechless. A fixed position of the body
is a very common attendant. In one instance, that occurred
to Dr. Rush, the patient sat with his body bent forward for
three years without moving, except when compelled by force,
or the calls of nature. In another, the sufferer occupied a
spot in a ward, an entry, or in the hospital-yard, where he
appeared more like a statue than a man. Such was the
torpor of his nervous system, that a degree of cold so intense
as to produce inflammation and gangrene upon his face and
limbs, did not move him from the stand he had taken in the
open air (y).

(w) Id. pp. 531-2. (y) Rush, p.216; Beck’s Elements

(=) See Hill's Treatise on Insanity, of Medical Jurisprudence, p.232.
p- 98.
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The pulse is extremely vacillating, and generally is slow
and feeble; yet, with all this, has a labouring feel, not ac-
companied with a bold throb, but as though difficulty at-
tended every exertion. A sort of ticking movement is some-
times observed, which is often intermitting, giving from one
hundred to one hundred and thirty strokes in a minute.

Watchfulness is also common in this form of disease, and
sleep, when it is present, is often broken by nocturnal visions
or frightful dreams.

On points not relating to the subject or passion which
characterises the delirium, they reason and act rightly, and
often with great force and subtlety; but the morbid impres-
sion once referred to or excited, all is merged in this. And
it is equally astonishing and melancholy how vivid this re-
mains through the lapse of a long period of years. A young
clergyman, two days previous to the appointed period of his
marriage, was engaged in snipe shooting with a friend; ac-
cidentally he received part of the charge of a gun in his fore-
head ; he instantly fell, and did not recover for some days,
so as to be deemed out of danger, but at the end of this
period it was perceived that he was deranged. The inter-
esting event that was to have taken place became the lead-
ing object of thought, and all his ideas seemed to stop at
this. ** All his conversation was literally confined to the
business of the wedding: out of this circle he never de-
viated, but dwelt upon every thing relating to it with minute-
ness, never retreating or advancing one step farther for half
a century, being ideally still a young, active, expecting, and
happy bridegroom, chiding the tardiness of time, although
it brought him, at the age of eighty, gently to the grave ().

There are very few melancholics whose delirium is not
exasperated every two days: many have a strongly marked
remission in the evening and after meals; others are exasper-
ated at the beginning of the day, or at evening (a).

A general remark may also be added in this place with re-
spect to the age most liable to insanity. This is often useful
in the formation of an opinion. Infancy seems to be nearly

(2) Hill, p.421; Beck’s Elements lop, p.233.
of Medical Jurisprudence, by Dun-  (a) Haslam on Madncss, p. 80.
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Esquirol draws a faithful picture of demency (f). Persons
are in this state, he says, because exterior objects make too
weak an impression upon them, which is owing either to the
sensitive organs becoming weakened, or the organs which
transmit the sensations having lost their energy; or, finally,
because the brain itself has not sufficient power to receive
and retain the impression which is transmitted to it; whence
it necessarily results, that the sensations are feeble, obscure,
and incomplete. Therefore, the patient can neither form a
correct idea of objects, nor compare, associate, or abstract
ideas; he is not susceptible of sufficient attention, the organ
of thought being deprived of that tone which is necessary
to the integrity of its functions.

There is a marked difference between demency and im-
becility or idiocy. The connate imbecile never had his
mental faculties fully developed, and, therefore, never at-
tains the ordinary standard of adult intelligence. True de-
mency implies a previous possession and exercise of the
mental faculties; but one or more of those faculties may, by
accident, disease, or age, have become simply deteriorated.
The conversation and manners of the latter preserve some
traits of the character of the original man; those of the lat-
ter always retain the impress of childhood. The connate
idiot never possessed any intellectual endowments: there is
neither sensation, memory, nor judgment. He displays
mere animal instincts, and his internal and external confor-
mation indicate the vices of cerebral organization. The de-
pravity of the mental faculties, which characterises demency,
is very apt to be confounded with permanent mental aliena-
tion, imbecility, or absolute idiocy: in consequence of which,
many cases have been pronounced irremediable, which
might, by judicious treatment, have been restored to rea-
son(g). Demency often degenerates into complete idiotism.
In this state remedies are useless; but such patients are
rarely reduced to so low an ebb of human existence as to be
quite insensible of all former habits (k).

(f) Dict. des Scien. Medic. art.  (g) Dr. Burrows’ Commentaries
Démence. There ig an analysis of on Insanity, pp. 484-5.
this article in the Medico-Chirarg.  (4) Ibid. p. 502.

Rev. 1 Vol. pp. 246—263,



DIFFERENT SPECIES OF INSANITY. lvit

Demency is often the consequence of mania or melan-
choly, and is somewhat allied to that decrepitude of mind
which frequently appears in old age. It may also originate
from external injury, or internal disease. The understand-
ing and memory are either totally, or, to a very great extent,
impaired in this form of disease; yet, on a few points, the
latter seems sometimes to be in a perfect state. Habit, how-
ever, has a great influence on their conduct, and gives it an
appearance of regularity which should not be mistaken for
reasoning. They hate, love, or fear particular individuals
uniformly ; and kindness or attention will seldom, if ever,
give them confidence in those they dislike.

Patients of this description are usually calm and quiet,
though occasionally short periods of fury supervene. They
sleep much, enjoy a good appetite, and are apt, if neglected,
to become slovenly and dirty in their appearance. Esquirol
mentions a case, which will give a general idea of this class
in its usual form. The patient was a female, aged seventy,
who, after having passed several years in a state of furious
mania, at last fell into dementia. ‘¢ The hallucination of
this individual corresponds with her advanced age, and the
long duration of the complaint. She preserves a few ideas,
which still savour of pride. She believes herself the daugh-
ter of Louis XVI., but otherwise there is no coherence—
no memory of recent transactions; no hopes or fears, desires
or aversions. She is calm, peaceable, sleeps well, eats with-
out voracity, and appears perfectly happy (;).”

The ideas, although few and isolated, sometimes pass in
rapid or alternate succession, and this gives rise to incessant
babbling, unwearied declamation, and continual activity,
without object or design. Occasionally they assume a me-
pacing air, without any real anger, and this is soon suc-
ceeded by immoderate laughter (£).

The appearance is generally peculiar; the countenance is
pale, the eyes are dull and moist, the pupils dilated, and
the look is motionless and without expression. There is a

(/) Medico-Chirurg. Rev. 1 Vol. (k) Fodere, Traité du Delire, Vol.
P- 250; Beck’s Elements of Medical 1, p. 413.
Jurisprudence, p. 234,
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variety as to emaciation or fatness; some are extremely thin,
while others are corpulent (/).

Senile insanity is a species of mental aberration peculiar
to old age. It developes itself in those who may never be-
fore have been insane, nor possess hereditary predisposition.
It comes on, perhaps, when the reflections attending a well-
spent life, and every earthly comfort, might otherwise insure
calm repose for the short remnant of existence. Hence this
affection is the more distressing to the patient’s family, since
it is the disappointment of a promise well deserved. In this
singular affection the system is influenced by an extraordi-
nary excitation, prompting the revival of youthful passions
and follies, when the powers of fruition have long ceased.

The whole moral and intellectual character of the patient
is changed; the pious become impious, the content and
happy discontented and miserable, the prudent and economi-
cal imprudent and ridiculously profuse, the liberal penur-
ious, the sober drunken, &c. Persons in whom the sexual
passion has been long dormant, suddenly become lascivious
and obscene, and abandon themselves to all sorts of vices.
In fact, the reverence which age and the conduct suited to
it always command, is converted into shame and pity at the
perversion of those moral and social qualities, which, per-
haps, have hitherto adorned the decline of the patient’s days,
and endeared him to his family and friends (m).

Idiocy is a congenital disorder, consisting not in a per-
version, but in a defect of the intellectual powers. It is
sometimes induced in after life, and something allied to it fre-
quently appears in extreme old age, when the vigour of the
mind decreases, and the rational as well as the bodily powers
totter under exertion. Mania not unfrequently subsides
into this deplorable, and, it may be said, hopeless state (x).
Idiots are commonly inoffensive, but to this general rule ex-
ceptions not unfrequently occur(o); and where restraint
is required on the score of safety, it is to prevent them from

(?) See Beck's El of Medical Ju-  (n) See Smith’s Elements of Fo-
risprudence, by Dunlop, p. 234. rensic Medicine, p. 426, 2nd edit.

(m) Dr. Burrows’ Commentaries (o) See Paris and Fonbl. Med.
on Insanity, p. 409. . Jurisp., Vol. 1, p.311.
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becoming involved in circumstances of accidental danger,
from which their slender portion of judgment and expe-
rience might be inadequate to protect them. The pheno-
mena by which this complaint is distinguished are very
striking; a vague unsteady wandering eye, which is seldom
fixed for any length of time upon any one object; a stupid
expression of countenance in which no sign of intelligence
is pourtrayed; a gaping mouth from which the saliva flows
constantly; a perpetual rolling and tossing of the head, no
memory, no language, no reason. The speech is imperfect,
and the extent of this deficiency may, in general, be consi-
dered as a good indication of the degree of fatuity; for it is
necessary to state, that all idiots are not of the same degree
of intellectual deficiency, some possess more memory than
others, and display a talent for imitation ; they will whistle
tunes correctly, and repeat passages from books which they
have been taught by ear, but they are incapable of compre-
hending what they repeat.

Idiocy or fatuity is seldom curable, except when it arises
from debilitating causes, and in such cases, exercise, sea-
bathing, bark, change of air, and nutritious aliment, are the
remedies to be employed for its removal (o).

SECTION IV.
Of the Causes and Symptoms of Insanity.

A SHORT sketch of the causes of insanity may be intro-
duced in this place. They are usually divided into physical
and moral, or bodily and mental. Insanity is essentially &
bodily disease, and the moral causes operate in producing
it, as they do in producing other complaints. The follow-
ing may be enumerated as remote causes; repeated intoxi-
cation—injuries to the head—fever—suppressed discharges
and secretions—excessive evacuations—mercury largely and
injudiciously administered—paralytic affections —influence

(o) Male’s Elements of Medieal Jurisprudence, p. 235, 2nd edit.
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of particular seasons—hereditary predisposition— seden-
tary habits—excess in pleasure—factitious passions—mis-
taken views of religion—parturition— errors in education—
intense application to a particular study or object of inves-
tigation—and misfortune. On age, a remark has already
been made; and it may be added, as to sex, that, upon a
comprehensive comparfson, there is found to be no other
disproportion among the insane, than among the sane po-
pulation in general (p).

Dr. Gooch concludes (g), that there is no ground for the
reasons which have led to the belief in the moral nature of
insanity; if we take into the account the influence of phy-
sical causes in its production, as injuries of the head, par-
turition, drunkenness, the sun’s heat, and the influence of
medicinal remedies in abating or removing it, can we avoid
taking it from the solitary and singular station which it
holds as a moral affection, and replacing it among those in
which an unnatural state of mind attends on bodily dis-
ease?

The moral causes include those emotions which are con-
ceived to originate from the mind itself, and which, from
their excess, tend to distort the natural feelings; or, from
their repeated accessions, and over-strained indulgence, at
length overthrow the barriers of reason and established opin-
ion: such are the gusts of violent passion, and the pro-
tracted indulgence of grief: the terror impressed by erro-
neous views of religion; the degradation of pride; disap-
pointment in love; and sudden fright.

Every impression on the sensorium, through the external
senses, and every passion in excess, may become a moral
cause of insanity. Thus all, however opposite, act as ex-
citing causes, and will produce this result; joy and grief,
anger and pain, love and hatred, courage and fear, tempe-
rance and ebriety, repletion and inanition, application and
indolence, may have the same effect. Vices also, which oc-
casion changes in the physical constitution, act as remote
moral causes, and induce mental derangement.

(p) Haslam on Madness, pp.208,  (¢) On the Diseases peculiar to
210. Women, p. 188.
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All impressions that affect the feelings are comveyed to
the sensorium, and operate according to the degree of con-
stitutional susceptibility, and the nature and force of the
impression. The action of the heart is correspondent with
this impression, and reacts on the brain and nervous system.
Hence, there are two impressions: the one primitive, affect-
ing the sensorium; the other consecutive, but simultane-
ously affecting the heart. Thus the nervous and vascular
systems are both implicated; and in this manner moral im-
pressions become causes of insanity. The moral cause,
therefore, is always the remote cause; the physical, the
proximate, or that state of the cerebral functions which im-
mediately precedes the peculiar action denominated mani-
acal (r).

A frequent cause of madness is suffering the mind to
dwell too long on one particular train of thought, whether
the subject be real or imaginary. The ideal lucubrations,
the dangerous and unprofitable musings with which many,
particularly young persons, allow their minds to be amused,
and stray in the regions of fancy, called castle building or
day dreaming, weaken the mind, and, abstracting it from
real and useful objects, absorb its energies in fanciful and
futile speculations, which often lead to insanity. Every
powerful idea, whether pleasurable or not, too frequently
presented to the mind, tends to weaken the judgment and
to destroy the healthy functions of the brain. That diseased
state of this organ, which lays the foundation of mania,
strongly predisposes to anger; but this passion seldom ter-
minates in permanent insanity, unless there be a strong pre-
disposition to the complaint (s).

It is related, that in the year 1720, ever memorable for
the iniquitous South Sea scheme, Dr. Hale had more pa-
tients committed to his care, whose heads were turned by the
immense riches which fortune had suddenly thrown in their
way, than of those, who had been completely ruined by that

(r) Dr. Burrows’ Commentaries  (s) See Male’s Elements of Foren-
on Insanity, p. 9. sic Medicine, 2nd edit. pp. 210, 211.
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abominable bubble. Such is the force of insatiable ava-
rice in destroying the rational faculties (¢).

Hard and continued study, or over exercise of the intel-
lectual organs, is another not uncommon functional cause
of cerebral disorder, and of delirium or insanity; which,
considering the relation of the mind to the brain, it is not
difficult to understand. If the brain did not require repose,
mental exertion would never fatigue, and sleep would not be
necessary. But as it is, the mind cannot remain constantly
active; and sleep is to the brain, what rest or absence of
motion is to the muscles; and, just as the muscles are in-
jured by excessive or continued activity, is the brain injured
by excessive or continued mental exertion (u).

The following lines of the poet, who was a physician,
claim our attention upon this part of the subject.

“Tis the great art of life to manage well
The restless mind. For ever on pursuit
Of knowledge bent, it starves the grosser powers;
Quite unemployed, against its own repose
It turns its fatal edge; and sharper pangs
Than what the body knows embitter life.
Chiefly where Solitude, sad nurse of care,
To sickly musing gives the pensive mind,
There madness enters; and the dim-ey'd fiend,
Sour Melanchaly, night and day provokes
Her own eternal wound. The sun grows pale;
A mournful visionary light o’erspreads
The cheerful face of nature; earth becomes
A dreary desert, and heaven frowns above.
Then various shapes of curs'd illusion rise;
Whate'’er the wretched fears, creating Fear
Forms out of nothing, and with monsters teems
Unknown in hell. The prostrate soul beneath
A load of huge imagination heaves;
And all the horrors that the guilty feel,
With anxious flutterings wake the guiltless breast.
Such phantoms pride in solitary scenes,
©Or fear, or delicate self love creates.
From other cares absolv'd, the busy mind

(f) Dr. Mead’s Works, pp. 489, rangement, by Dr. Cambe, p. 203.
490, ed. 1762. In the above opinion Pinel coneurs,
(%) Observations on Mental De-
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Finds in yourself a theme to pore upon;
It finds you miserable, or makes you so.
For while yourself you anxiously explore,
Timorous self love, with sick’ning fancy’s aid,
Presents the danger that you dread the most,
And ever galls you in your tender part.
Hence, some for love, and some for jealousy,
For grim religion some, and some for pride,
Have lost their reason; some, for fear of want,
Want all their lives; and others every day,
For fear of dying, suffer worse than death.

Dr. Armstrong on Health, Book 4, v. 84—118.

The approaches of insanity have been as variously de-
scribed by different authors, as the characters by which
the malady itself is to be distinguished; and the pre-
cursory symptoms of mania are said to be extremely in-
definite and variable. Dr. Haslam remarks, that—‘ On
the approach of manias, they first become uneasy, are
incapable of confining their attention, and neglect any em-
ployment to which they have been accustomed; they get
but little sleep, they are loquacious, and disposed to
‘harangue, and decide promptly and positively upon every
subject that may be started. Soon after, they are divested
of all restraint in the declaration of their opinions of those
with whom they are acquainted. Their friendships are ex-
pressed with fervency and extravagance; their enmities
with intolerance and disgust. They now become impatient
of contradiction, and scorn reproof. For supposed inju-
ries, they are inclined to quarrel and fight with those about
them. They have all the appearance of persons inebriated,
and those who are unacquainted with the symptoms of ap-
proaching mania, generally suppose them to be in a state of
intoxication. At length, suspicion creeps in upon the mind,
they are aware of plots which had never been contrived,
and detect motives that were never entertained. At last,
the succession of ideas is too rapid to be examined; the
mind becomes crowded with thoughts, and confusion ensues.

Thoee under the influence of the depressing passions,
will exhibit a different train of symptoms. The counte-
nance wears an anxious and gloomy aspect, and they are
little disposed to speak. They retire from the company of
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those with whom they have formerly associated, seclude
themselves in obscure places, or lie in bed the greatest part
of their time. Frequently they will keep their eyes fixed
on gome object for hours together, or continue them an
equal time ‘ bent on vacuity.” They next become fearful,
and conceive a thousand fancies; often recur to some immo-
ral act which they have committed, or imagine themselves
guilty of crimes which they never perpetrated; believe that
God has abandoned them, and, with trembling, await his
punishment. Frequently they become desperate, and en-
deavour by their own hands to terminate an existence,
which appears to be an afflicting and hateful incum-
brance. Madmen do not always continue in the same fu-
‘rious or depressed states; the maniacal paroxysm abates of
its violence, and some beams of hope occasionally cheer
the despondency of the melancholic patients (v).

‘The same author says—‘“The attack is almost impercep-
‘tible; some months usually elapse before it becomes the
subject of particular notice, and fond relatives are frequently
deceived by the hope, that it is only an abatement of ex-
cessive vivacity, conducing to 8 prudent reserve and steadi-
ness of character. A degree of apparent thoughtfulriess
and inactivity precedes, together with a diminution of the
ordinary curiosity concerning that which is passing before
them; and they therefore neglect those objects and pur-
suits which formerly proved sources of delight and instruc-
tion. The sensibility appears to be conmsiderably blunted ;
they do not bear the same affection towards their pa«
rents and relations; they become unfeeling to kindness,
and careless of reproof. To their companions -they shew
a cold civility, but take no interest whatever in their
concerns. If they read a book, they are unable to give
any account of its contents: sometimes, with steadfkst eyes,
they will dwell for an hour on one page, and then turn
over a number in a few minutes. It is very difficult to per-
suade them to write, which most readily developes their
state of mind: much time is consumed, and little pro-
duced. The subject is repeatedly begun, but they seldom
advance beyond a sentence or two: the orthography be-

(v) Haslam on Madness, pp. 41—44, 2nd edit.
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comes pugsaling, and by endeavouring to adjust the spelling,
the subject vanishes. As their apathy increases, they are
" negligent of their dress, and inattentive to personal clean-
liness. Frequently they seem to experience transient im-
pulses of passion, but these have no source in sentiment;
the tears which trickle down at one time, are as unmeaning
as the loud laugh which succeeds them; and it often hap-
pens that a momentary gust of anger, with its attendant in-
vectives, ceases before the threat can be concluded (y).

Dr. Willis observes, * There are two states of derange-
ment, both of which may in their progress pass into delft
rium, and again subside into derangement, and both by ne-
glect and improper treatment may end in insanity; so that
derangement, delirium, and insanity, are to be regarded as
different degrees of meantal disorder.”

One state of derangement is characterised by an unre-
strained behaviour, by an irritability which urges on the
patient in pursuit of something real or imaginary to the ruin
of himself, an< the annoyance of his friends, and ultimately
leads him, : opposed in his disordered wishes, to acts of
extreme violence. The other state is marked by an un-
usual lewness, sometimes amounting to despair, a loathing
of life and every thing connected with it, accompanied too
often by an uncontrollable effort to rescue himself, by his
own hand, from his real or imaginary distresses.

In delirium, the mind is actively employed upon past im-
pressions, upon objects and former scenes, which rapidly
pass in succession before the mind, resembling, in that case,
a person talking in his sleep; there is also a considerable
disturbance in the general constitution, great restlessness,
great want of sleep, and a total unconsciousness of sur-
rounding objects. In insamity, there may be little or no
disturbance apparently in the general constitution, the mind
is occupied upon some fixed assumed idea, to the truth of
which it will pertinaciously adhere, in opposition to the
plainest evidence of its falsity; and.the individual is always
acting upon that false impression. In insanity also, the

() Haslam on Madness, pp. 65, 66.
e
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mind is awake to objects which are present. Taking in-
sanity, therefore, and delirium, as the two points, derange-
ment of mind is placed somewhere between them. It will
‘be evident from this definition, that delirium is distinct-from
insanity; neither can there be any difficulty in distinguish-
ing delirium from mental derangement; because an uncon-
Bciousness of surrounding objects, together with much men-
tal and bodily disturbance, are the characteristic symptoms
of the former. But the greatest cantion is sometimes ne-
‘ceseary in distinguishing mental derangement from insanity.
The characteristic symptoms of insanity are, a firm belief
in an assumed idea, upon which the patient is always act-
ing, without any apparent bodily disease. In mental de-
rangement there is also a firm belief in an assumed idea,
upon which the patient is continually acting, but with this
difference, that it is always accompanied with bodily dis-
‘ease. This amounts, sometimes, almost to as much as at-
‘tends delirium; at other times it is apparently so trifling as
* scarcely to be discovered, even by those who ate most con-
versant with the disorder. No case, therefore, ought to de
abandoned in a hurry as decidedly incurable (x).

‘When the body is healthy and the mind sane, ourbeliefs,
emotions, and actions are produced by mental processes,
more or less complete in different individuals, but still in all
by mental processes. We believe such a ‘proposition be-
cause we have some evidence for it, good or bad; we ex-
perience angry or sorrowful emotions, because something
irritating or depressing has occurred to our minds; we in-
flict punishment upon another from a vindictive emotion ex-
cited by a real injury; but in madness, these beliefs, emeo-
tions, arrd actions, seem no longer to be the result of mental
‘processes, but to be under the influence of a peculiar bodily
state. Dr. Gooch says (y), * he has conversed with those
who have recovered from derangement on the subject of
their delusions, and have asked them what could have led
them so firmly to believe such absurdities or impossibilities,
what real or imaginary reasons they hadj and they have
-~ (%) Dr. F. Willis on Mental De- (y) On the Diseases peculiar to
rangement, pp. 40—45. Women, pp. 193, 194.
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told him that they had no reasons at all, that there was the
thoughbt in their mind, accompanied by the most undoubt-
ing confidemnce of its truth ; but how it came there they knew
as little as how it went away. Persons on the verge of me-
lancholia will often -declare that they are wretched, they
know not why; that they have every thing to make them
happy, and yet they feel no interest in life, a distaste for all
their ordinary pursuits and pleasures, a wretchedness for
which they can give no reason to themselves. In these ex-
traordinary cases in which persons have committed murder
on those who had never offended them, and towards wham
they felt no antipathy, it seems that they were sometimes
urged by some strange impulse totally different to the sense
of injury and thirst for reveage, which impels the sane man
to commit such acts.”

The higher degrees of insanity are in general so distinctly
defined in their characters, as to leave no room for doubt
in deciding wpon the nature ‘of the affection. . But it is
otherwise in regard to many of the lower modifications; and
great discretion is often required, in judging whether the
conduct of an individual, in particular instances, is to be
comsidered as indicative of insanity. This arises from the
principle, which must never be lost sight of, that, in such
cases, we are not to decide simply from the facts themselves,
bat by their relation to other circamstances, and to the pre-
vious habits and character of the individual. There are
many peculiarities and eccentricities of character which do
not constitute insanity; and the same peculiarities may af-
ford reason for suspecting insanity in one person and not in
another;—namely, when, in the former, they have appeared
suddenly, and are much opposed to his previous uniform
character; while, to the latter, they have been long known
to be habitual and natural. Thus, acts of thoughtless pro-
digslity and extravagance may, in one person, be considered
entirely in aceordance with his uniform character; while the
same acts, conunitted by a person formerly distinguished by
sedate and prudent conduct, may give good reason for sus-
pecting insanity, and in fact constitute a form in which the
affection very often appears. In ordinary cases of insanity,

e2
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a man’s conduct is to be tried by a comparison with the
average conduct of other men; but, in many of the cases
now referred to, he must be compared with his former
self (x).

A propensity to self-destruction, like any other peculiar
delusion, is but a symptom of deranged intellect, and can
only be viewed as a feature of melancholia. But, from the
frequency of suicide, and its important effects on society,
and its connection with the subject of this work, it claims a
few observations. Suicide is committed under very oppo-
site impulses; and, under certain circumstances, a doubt
may naturally arise, whether it be not sometimes perpe-
trated by a sane mind. The art with which the means are
often prepared, and the time occupied in planning them,
seem to mark it as an act of deliberate volition; but the acts
of an insane mind are involuntary, and not voluntary; there-
fore, the question must always revert to, what was the real
condition of the mind when suicide was committed ?

The propensity to suicide is sometimes innate or here-
ditary, and the act is done without any other apparent or
assignable cause. Sometimes it is premeditated, resulting
from a moral cause too great for the mind to sustain; some-
times it is the effect of a sudden and violent impression,
where no time is left for reflection; sometimes it is incited
when the spirits are depressed or agitated by some unlucky
association of thoughts, and a favourable opportunity pre-
sents; sometimes, to elude disgrace or merited criminal pun-
ishment; and sometimes, although physical pain is always
supported with more resignation than moral agomy, yet
suicide has been deliberately committed to escape extreme
bodily suffering (a).

The contemplation of suicide resembles the sole delusion
of the monomaniac, which entirely engrosses the mental and
moral faculties. Tt may, however, be broken into by pre-
senting new objects which powerfully divert the mind.
Thus, a man, mentioned by Pinel, had left his house in the
night, with the determined resolution of drowning himself,

(%) Inquiries concerning the In- (a) Commentaries on Insanity, by.
tellectual Powers, by Abercrombie, Dr. Burrows, p. 413.  See post, pp.
pp- 329, 330. 57, 58.
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when he was attacked by robbers. He did his best to es-
cape them, and, having done so, returned home, the resolu-
tion of suicide being entirely dissipated. Whenever the
morbid thought is for a short space arrested by a fresh ob-
ject, that is the moment to seize for appropriate reasoning
on the fallacy of the delusion, or the wickedness of the de-
sign. Occupation should be devised, to which the patient
must be led by gentle and almost imperceptible endeavours.
What occupation or diversion is preferable, should be re-
gulated by the patient’s natural tastes or habits, which must
be studied, and by other circumstances (). The selection
of suitable occupations and amusements must depend on the
ingenuity of the physician and those about him.

SECTION V.

Of Lucid Interoals.

INSANITY is often subject to intermissions, during
which the patient appears as well as previous to the attack,
except that, not being engaged in his usual occupations, and
being sensible of the existing tendency to disease, he shews
less of the regular interest which he used to take in sur-
rounding objects, and a degree of shyness towards those
who address him. .This temporary return of reason is
termed a lucid interval, which it frequently becomes neces-
sary to consider in legal proceedings (¢).

The term is, with great appearance of probability, sup-
posed by Dr. Haslam to be connected with, and originate
from, the antient theory on the subject of /unacy. The pa-
tient became insane, as was supposed, at particular changes
of the moon; and the inference was natural, that, in the in-

(5) Commentaries on Insanity, by (¢) See post, pp. 260, 266, 289—
Dr. Burrows, p. 455. 296. 446.
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tervening spaces of time, he would be rational(d). This,
however, is an opinion long since abandoned. Observers.
have repeatedly noticed, that the excess of the paroxysms
has no connection with the phemomenon in question; and
our author expressly states, that he kept an exact register
for more than two years, but without finding, in any in-
stance, that the aberrations of the human intellect corre-
sponded with, or were influenced by, the vicissitudes of the
moon. Esquirol states, that, in respect to lunar influence,
he cannot confirm the long prevalent opinion. The insane,
he adds, are certainly more agitated about the full moon;
but so are they about day-break every morning. Hence he
conceives the /ight to be the cause of the increased excite-
ment at both those periods. Light, he asserts, frightens
some lunatics, pleases others, but agitates all (¢). By a lu-
cid interval is to be understood, not a remission of the com-
plaint, but a temporary and total cessation of it, and com-
plete restoration to the perfect enjoyment of reason upon
every subject upon which the mind was previously cogni-
zant. The determination as to the existence of a lucid in-
terval, requires attentive observation, and long and repeated
examination, by a person acquainted with the subject of the
patient’s insanity (f).

D’Aguesseau, one of the greatest names in French jurés-
prudence, thus defines a lucid interval:—*¢ It must not be
a superficial tranquillity, a shadow of repose; but, on the
contrary, a profound tranquillity, & real repose; it must be
not a mere ray of reason, which only makes its absence
more apparent when it is gone, not -a flash of lightning,
which pierces through the darkness only to render it more
gloomy and dismal, not a glimmering whioh unites the night
to the day; but a perfect light, a lively and continued lus-
tre, a full-and entire day, interposed between the two sepa-
rate nights, of the fury which precedes and follows it; and,

(d) Haslam on Madness, p. 214. lam on Madness, p. 46; and Willis
(¢) Medico-Chirurg. Review,Vol.i. on Mental Derangement, p.151; Dr.
p- 251. Reid’s Eesays on Hypochondrissis,
(f) Males’ Elements of Forensic p. 317, 2nd edit.
Medicine, p. 227 ; and see Dr. Has-
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to uae anather image, it is not & deceitful and faithless still,
ness, which follows or forebodes a storm, but a sure and
steadfast tranquillity for a time, a real calm, a perfect sere-
mity; in fine, without looking for so many metaphars to re-
prosent oyr ideas, it must be nat a mere diminution, a re.
mission of the complaint, but a kind of temporary cure, an
intermission 30 clearly marked, as in every respect to re-
semble the reatqration of health:—so much for its natyre.
And, as it is impossible to judge in a moment of the quality
of an interval, it is_requisite that there should be a suffi-
cient length of time, for giving a perfect assurance of the
tesoporary re-establishment of reason, which it is not pos-
sible to define in general, and which depends upon the dif-
fexent kinds of fury; but it is certain there must be a time,
and a oonsiderable time ;—so much for its duration(g), .

To determine the existence of a lucid interval in insg-
mity, the testimony of a. physician is sometimes required
in Courts of law. The complete remission of madpess
s euly to be decided by reiterated and attentive obser-
vation, Jvery action, and even -gesture, of the patient,
should be sedulonsly watched; and he should be drawn
into oamversations aj different times, that may insensibly
lesd him to develop the false impressiong under which he
Jabonura. He should also he employed ogcasionally in hysi-
mess, or offices connepted with or likely to renew his wrong
sssociations. . If these trigls produce no recurrence of insa-
mity, he may, with full assurance, be regarded as legally
campos mentis during such period, even though he should
velapee a short time afler into his former malady (4).

Dr, Haslam defines a jucid interval to be a complete re-
oovery of the patient’s intellects, ascertained by repeated
examinations of his conversation, and by constant abserva-
tion. of hie conduet, for a time sufficient to enable the supex-
intendent to form a correct judgment. If the person who is
to examine the state of the patient’s mind be unacquainted

(9) 2 Pothier on Obligations, by  (A) Beck's Elements of Medical
Evans, pp. 668, 669. Jurisprudence, p. 246.
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with his peculiar opinions, he may be easily deceived, be-
vause, wanting this information, he will have no clew to di-
rect his inquiries, and madmen do not alwdys, nor immedi-
ately, intrude their incoherent notions; they have some-
times such a high degree of control over their minds, that
when they have any particular purpose to carry, they will
affect to renounce those opinions which shall have been
. judged inconsistent; and it is well known that they have
often dissembled their resentment, until a favourable oppor-
tunity has occurred of gratifying their revenge (i).

Dr. Haslam observes(k), that, to those unaccustomed to in-
sane people, a few coherent sentences, or rational answers,
- would indicate a lucid interval, because they discovered no

.madness; but he, who is in possession of the peculiar turn

of the patient’s thoughts, might lead him to disclose them,
.or, by & continuance of the conversation, they would spon-
taneously break forth. A besutiful illustration of this is
contained in the Rasselas of Dr. Johnson, where the astro-
nomer is admired as a person of sound intellect and great
acquirements, bylmlac, who is himself a philosopher, and
a man of the world. His intercourse with the astronomer
is frequent; and he always finds in his society information
and delight. At length he receives Imlac into the most un-
bounded confidence, and imparts to him the momentous
secret. ‘ Hear, Imlac, what thou wilt not without difficulty
.credit. I have possessed for five years the regulation of
weather, and the distribution of the seasons; the sun has
listened to my dictates, and passed from tropic to tropic by
my direction; the clouds, at my call, have poured their
waters, and the Nile has overflowed at my command; I have
restrained the rage of the dog-star, and mitigated the fer-
vors of the crab. The winds alone, of all the elemental
powers, have hitherto refused my authority, and multitudes
have perished by equinoctial tempests, which I found my-
self unable to prohibit or restrain, I bave administered
this great office with exact justice, and made to the differ-
ent nations of the earth an impartial dividend of rain and

(5) Haslam on Madness, pp. 46 and 52. (k) 1d. p. 47.
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sunshine. What must have been the misery of half the
globe, if I had limited the clouds to particular regions, or
confined the sun to either side of the equator (J)?”

It is stated as a remarkable fact, that disorders of the
body will sometimes have the effect of locking up as it were
and concealing from view the mental energies for a long
series of years; and that, in several instances, just prior to
the period of the total extinction of the living principle, the
soul seems to have come out of its hiding place, and to cast
a parting glance at the surrounding scene. It is related,
that a respectable Quaker, who had been deprived of his
faculties for years, by a stroke of palsy, and reduced to a
state.of drivelling idiocy, was restored to the full possession
of his rational powers for some days previous to his death,
and summoned his astonished family around him, delivered
to each of them his parting advice and benediction, and
then calmly resigned himself to a peaceful death(m).

=

SECTION VI

Of the Treatment of the Insane.

IT is now known that insanity is as curable as any disease
to which mankind are subject; that it arises from deranged
bodily functions—not mental affections; and that by kind-
ness and proper medicine, there is often less difficulty in
removing this malady than many others, of which juster no-
tions have long been entertained by the faculty (n).

This, however, does not appear to be a new discovery,
whatever the practice may have been; for a physician, who
wrote upon this subject many years ago, observed, that * we
have, therefore, as men, the pleasure to find, that madnéss

(1) Rasselas, Chap. xli. (n) Sir A. Halliday's Letter to the
(m) London Encyclopeedia,Vol.14, Magistrates of Middlesex, inthe year
p.179. - 1826, p. 15.
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is, contrary to.the opinion of some unthinking pereons, as
manageable as many other distempers, which are equally
dreadful and ohstinate, and yet are mot looked upon as ine
curable; and that such unhappy objects ought by no means
to be abandoned, much less shut up in loathsome prisons as
criminals, or nuisanees to society.” And he adds—‘‘ We are
likewise, as physicians, taught a very useful lesson, #is, that,
although madness is frequently taken for one species.of die-
order, nevertheless, when thoroughly examined, it discovers
as much variety with respect to ita causes and circumstances
as any distemper whatever; madness, thevefore, like mont
other morbid cases, rejects all general methods (0).”

Dr. Burrows observes, that few papular errors have been
more prejudieial, either to the interesta of science or humar
nity, than that insanity is commonly incurable, and.conee-
sequently, that all remedies are useless. This was not the
couviction of the antients; and happily the experience of
the present age clearly demonstrates, that a very large pro-
portion of the insane recover the perfect use of their under-
standings (p).

And the same author adds—‘‘ Derogatory as the confes-
sion is to human nature, yet it cannot, nor ought to be con-
cealed, that another cause often operating and always de-
tracting from that degree of success which might otherwise
attend the treatment of this malady, and which rarely ap-
plies to other cases, is the indifference, nay often the disin.
clination, of interested relations of lunatics to their reco-
very (g)- '

To shew that these things are not the offspring of imagi-
nation, but founded on facts, it will be sufficient to enume-
rate some instances of bad feeling which are recorded on
the part of those who were bound by the nearest ties to
have pursued a course of kindness towards their unfortunate
relatives. A witness examined by the Committee of the
House of Commons stated, that he knew one instance of &
person of very respectable family, who became insane soon

(o) Dr. Battieon Madness, 4toed. 507.
1758, pp. 98, 94. (¢g) I1d.p.510.
(p) Commentaries on Insanity, p.
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after giving birth to a son, which cases are generally supposed
easy of recovery, as being merely a temperary irritation; she
was packed up in a back garret, where she was coarsely fed
and clothed, while her husbaad emjoyed every luxury that
money could purchase in the house below, till the son came
of age and had her released. In another case, a family kept
a brother for sevem years in confinement, without any means
of recovery, for the sake of his property, though they were
all in opulent circomstances. He stated an instance of a son
very evidently taking measures to prevest the recovery of his
father; and several instances of people in opulence taking
measures to prevent the recovery of their own brothers. He
hind seen evident proofs of vexation and disappointment in
a wife, on the unexpected recovery of her hushand; the
same in a husband, on the wmexpected regovery of his wife;
and in a mether, on the unexpected recovery of a son (r),
With respect to the means hitherto employed for the
cure of this great calamity, it is often stated that bat little
has been attempted. It is to be lamented, that, in general,
madhouses have been considered as prisons, (seme of them
unhappily worse than prisons), for the safe custody of pe-
tients, rather than as bospitals for the treatment of their
maniseal disonder. It is the opinion of some, that more is
te be expected from the judicious management of lunatics
than from medicine. But as the diseased state of the mind
often proceeds frem corporal irritation, mueh may be ex-
pected from the judicious smd well-timed administration of
medicine, aided by exercise, employment, suitable occupe-
tion, and amusement of the mind, remeving at the same time
all causes of mental and corporal excitement, The moral
treatment of the insane, ‘¢ the medicine of the mind,” is of
great importanoce; and the idle and unemployed state in
which they are genesally forced to eke out their ¢xiatence,
must materially tend to protract the disease, They are often,
however, incapable of bodily or mental exertion; but, dur.
ing the intervals of trenquillity and reason, every innocent
recreation and employment should be introduced suitable to

(r) First Report on the State of Madhouses, ordered by the House of
Commons to be printed, 25th May, 1815, p. 124.
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their former habits, their ability, and inclination; the im-
portance of this has been acknowledged, and it has formed
part of the plan of cure acted upon in some of our most re-
spectable private asylums. At an establishment in Ireland,
many of the patients have been taught to spin, with profit
to the institution, and benefit to their health (s).

It requires but little knowledge of human nature to be
convinced, that in many cases, when all motives to exertion
and means of occupation have been withheld, and all
desire of improvement extinguished, the faculties will
soon languish and become paralysed for want of proper
objects on which they can be exercised; and the man will
soon sink into the condition of the brute. It is abundantly
proved by the evidence before the committees of the two
houses of Parliament, that these wretched outcasts of hm-
manity have, in many instances, been too hastily consigned
to neglect and oblivion, and, owing in many cases to mistaken
notions respecting the nature of their malady, those means
of cure have been neglected which the exertions of benevo-
lent and. persevering individuals have, in many instances,
proved might be successfully applied.

Dr. Haslam published a tract (), to demonstrate that in
every case of insanity, and in all stages of the disorder, me-
dical skill or moral management may be highly advan-
tegeous; and contribute either to the cure of the disease,
or to the comfort and happiness of the lunatic; that the
state of violence may be subdued, or at least' moderated
by medical assistance, and the tranquillity which suc-
ceeds may be occupied by the establishment of habits
which conduce to regularity of conduct; and pointed out
some of the circumstances attending insane persons, which
by proper management might lead to salutary changes in
their moral treatment, and thereby produce an amelioration
of their condition.

'The same author observes (), to every man possessing
experience of this disorder, it is 8 well known fact, that, in

() Males’ Elements of  Forensic Management of Insane Persons, 8vo,
Medicine, pp. 233, 234, 2nd ed. 1817.
() Considerations on the Moral () Id. p. 11.
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the passive state, many may be usefully, and to themselves
pleasingly, employed, although they labour under a lament-
able degree of mental derangement. Some of these persons
it is, perhaps, impossible to cure; but they may be much
amended, and certainly enabled to partake of greater com-
forts than they have hitherto been permitted to enjoy.
Every thing which can tend to accumulate and diffuse bu-
man happiness should be anxiously sought and cultivated
with care.

In many instances an intercourse with the world has dis-
pelled those hallucinations which a protracted confinement,
in all probability, would have added to and confirmed. Inits
passive state, insanity has been often known, if the expres-
sion be allowable, to wear off, by permitting the patient to en-
joy his liberty, and return to his usual occupation and indus-~
trious habits; indeed, it might be naturally expected, that
bodily labour in the open air, with moderate employment of
mind, directed to some useful object, would more contribute
to health and rationality, than immuring a person so cir-
cumstanced within the walls of a madhouse, provided his
derangement be of a mild and inoffensive character. In this
view of the subject a pauper has considerably the advantage
of a man of rank and fortune. The former being an incum-
brance to the parish during the time he is secluded, the
parochial officers are disposed to afford him a trial by way
of probation, rather than continue him in confinement at a
considerable expense (g).

Accerding to the cultivation of the human intellect, dif-
ferent pursuits engage the attention and administer enjay-
ment. There is, perhaps, something in natural structure,
and consequent tendency, which excites a relish for par-
ticular employments and diversions; but infinitely more is
conferred by education and the regular habitudes of thought
and moral discipline. That amusement, under proper re-
strictions, may essentially contribute to benefit persons la-
bouring under mental derangement, there can be no doubt,
and some experience has been already collected on this sub-
ject; it is equally well known, where the mind has no access

(v) Id. pp. 15, 16.
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to intelligence, that indifference, stupidity, and idiotism suc-
cessively ensue.

In Dr. Latham’s hints respecting the general management
and -employment of insane persons, are the following re-
marks:—¢ Reflect but an instant upon the situation in which
a man must find himself, when, upon the least dawn of re-
turning reason, he sees himself surrounded by objects un-
der all the different gradations of mental misery; and it will
at once be conceded, that any thing, however trivial, upon
which his faculties could then be exercised, might contri-
bute in an incalculable degree towards his comfort, and con-
sequently towards his speedier recovery. Consider, too, the
influence which the employment of the body poesesses also
over the mind, and it will readily be acknowledged, that
something ought to be devised, by which the bodily strength
of the patient might be made subservient towards its com-
fort and direotion, at this most critical period of its weak and
irregular condition. When the mind seems to be emerg-
ing from that abyss of misery in which it had been plung-
ed, is the precise period when some pleasurable object should
be presented to the mind, instead of those which are terrify-~
ing, and when its occupation should become amusing to it,
and its pursuits rational. And this must be effected by finding
an: easy and proper employment for the body.” He recom-
mended a gallery and an open court in which exercises and in~
nocent diversions might be allowed, under the superintend-
ence of attendants; and suggested, that, for labour, a garden
consisting of a few acres would supply the means of an almost
endless variety; for it might be so planned and appropriated
as to admit of every variety of horticultural labour and
amusement. The sawing of stone, the manufacture of osier
work and twine, and a variety of other safe and useful oc-
cupations would soon present themselves; in many of which
the female patients might also be emploged, as well as in
mending and washing, and getting up the linen of the whole
establishment (). Another physician observed — ¢ Ope

(w) First Report on Madhouses, ordered by the House of Commons to
be printed, 25th May, 1815, pp. 128, 129.
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thing at least is certain, that, in the management of such
maladies, tenderness is better than torture; kindness more
effectual than constraint. Blows and the strait-waistooat
are often, it is to be feared, too hastily employed. It takes
less trouble to fetter by means of cords, than by the assidui-
ties of sympathy or affection. Nothing has a more favor-
able and controlling influence over one who is disposed to
or actually affected with melancholy or mania, than an ex-
hibition of friendship or philanthropy; excepting indeed in
such cases, and in that state of the disease, in which the
mind has been hardened and almost brutalised by having
already been the subject of coarse and humiliating treat-
ment. Where a constitutional inclination towards insamity
exists, there is in general to be observed a more than or
dirary susceptibility to resentment at any act that offers
ftself in the shape of an injury or an insult. Hence, it wil
not appear surprising, that so soon as an unfortunate vic-
tim has been inclosed within the awful barriers of either
the public or the minor and more clandestine Bethlems,
the destiny of his reason should, in a large proportion of
cases, be irretrievably fixed. The idea that he is sup-
posed to be insane, is almost of itself sufficient to nrake him
vo; and when such a mode of management is used with men,
as ought not te be, although it too generally is, applied even
to brates, can we wonder if it should often, in a person of
more than ordinary irritability, produce, or at any rate ac-
celerate, the last and incurable form of that disease, to which
at first perhaps there was only a delusive resemblance or
merely an incipient approximation?”

Tasso, the eelebrated poet, was once instigated by the
violence of an amorous imvpulse to embrace a beautiful wo-
man in the presence of her brother, who, happening to be a
mun of rank and power, punished this poetic license by
locking up the offender in a receptacle for lunatics. Itis
seid, that by this confinement he was made mad, who was
before only too impetaous or indiscreet (x).

A heavy responeibility presses upon those who preside or

() Essays on Hypochondriasis, by Dr. Reid, pp. 303—805, 2nd edit.
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officiate in the asylums of lunacy. Little is it known how
much injustice is committed, and how much useless and
wantonly inflicted misery is endured in those infirmaries for
disordered, or rather cemeteries for deceased, intellect.
Instead of trampling upon, we ought to cherish, and by the
most delicate and anxious care strive to nurse into a clearer
and a brighter flame the still glimmering embers of a nearly
extinguished mind.

It is by no means the object of these remarks to depreciate
the value of institutions, which, under a judicious and mer-
ciful superintendence, might be made essentially conducive
to the protection of lunatics themselves, as well as to that of
others, who would else be continually exposed to their vio-.
lence and caprice. But it is to be feared, that many have
been condemned to a state of insulation from all rational and
sympathizing intercourse, before the necessity has occurred
for so severe a lot. Diseased members have been ampu-
tated from the trunk of society, before they have become so
incurable or unsound as absolutely to require separation.
Many of the depdts for the captivity of intellectual invalids
may be regarded only as nurseries for and manufactories of
madness; magazines or reservoirs of lunacy, from which is
issued, from time to time, a sufficient supply for perpetu-
ating and extending this formidable disease—a disease
which is not to be remedied by stripes or strait-waistcoats,
by imprisonment or impoverishment, but by an unwearied
tenderness, and by an unceasing and anxious superintend-
ence (y).

That the moral means which the good sense and humanity
of the moderns have in many instances so happily devised
and applied, must be useful in many, nay in most cases, is
indisputable, but they ought not to be wholly relied on,
but considered as adjuncts only to the medical means to be
employed for effecting a cure. It is to be lamented that the
moral remedies are not of readier access, and rendered ap-
plicable to every situation where insane persons are placed.

It is conceived that the attacks of insanity might, in many

(y) Essays on Hypochondriasis, by Dr. Reid, 308—310, 2nd edit.
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cases, be altogether prevented, or at least its effects mitigated
by the proper government of the passions and desires, by re-
gularity of conduct, and by a judicious employment of the
mind in the pursuit of rational and worthy objects; this may
not be within the power of all, but might undoubtedly be
more generally adopted than it is.

Among some of the qualities which constitute a well
regulated mind, may be mentioned the cultivation of a
habit of steady and continuous attention; or of properly di-
recting the mind to any subject which is before it, so as fully
to contemplate its elements and relations; a careful regula-
tion and control of the succession of our thoughts, a faculty
very much under the influence of cultivation, and on which
depends the important habit of regular and connected think-
ing. The cultivation of an active inquiring state of mind,
which seeks for information from every source that comes
within its reach, whether in reading, conversation, or per-
sonal observation. The habit of correct association—that
is, connecting facts in the mind according to their true rela-
tions, and to the manner in which they tend to illustrate
each other, which is one of the principal means of improv-
ing the memory. Nearly allied to this, is the habit of re-
flection, or of tracing carefully the relations of facts, and the
conclusions and principles which arise out of them. A care-
ful selection of the subjects to which the mind ought to be
directed, which must vary according to the situations in life
of different individuals. A due regulation and proper con-
trol of the imagination; by restricting its range to objects
which harmonize with truth, and are adapted to the real
state of things with which the individual is or may be con-
nected. The cultivation of calm and correct judgment, ap-
plicable alike to the formation of opinions and the regulation
of conduct, founded upon the habit of directing the attention,
distinctly and steadily, to all the facts and considerations
bearing upon a subject; by contemplating them in their true
relations, and assigning to each the degree of importance of
which it is worthy; which is opposed to the influence of
prejudice and passion—to the formation of sophistical opin-
ions—to party spirit—and to every propensity which leads
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to the adoption of principles on any other ground than calm
and candid examination, guided by a sincere desire to dis-
. cover the truth, A sound state of the moral feelings may
be lastly mentioned as highly conducive to a well regulated
understanding ().

The gaudy gloss of fortune only strikes

The vulgar eye: the suffrage of the wise,
The praise that's worth ambition, is attain’d
By sense alone, and dignity of mind.

Virtue, the strength and beauty of the soul,
Is the best gift of heaven; a happiness

That even above the smiles and frowns of Fate
Exalts great Nature’s favourites; a wealth
That ne’er encumbers, nor can be transferr’d.
Riches are oft by guilt and baseness earned;
Or dealt by chance to shield a lucky knave,
Or throw a cruel sunshine on a fool.

Dr. Armatrong on Health, edited by Dr. Aikin, Book 4, v. 280—292.

The great objects to be aimed at in the management of
the insane are, in the first place, that the invalids be sepa-
rately and properly classed, both in respect of their ages,
sexes, conditions in life, and kind or degree of their dis-
order. Secondly, free ventilation, so insured as to guard
against undue exposure to the inclemencies of the weather.
Thirdly, a rigid system of cleanliness; and lastly, such a ju-
dicious regulation both of mental and bodily exercise, as
shall excite without fatigue, and exhilirate without exhaus-
tion. A combination of tenderness with firmness on the
part of the keepers is all along supposed; and in respect of
superior and general superintendence, none ought to med-
dle with the mad who have not discretion and genius, and,
it might be added, humanity into the bargain (a).

It should be stated, that, according to the evidence of
some of the physicians conversant with this subject, who
were examined before the committee of the House of Lords,
there has been of late years a considerable improvement in
the medical and moral treatment of the insane (b), and that

(z) See Inquiry concerning the  (a) Quarterly Review, 15 Vol. p.
Intellectual Powers, by Abercrom- 412. See post, pp. 483, 484.
bie, pp. 421—441, 3rd edit. () Minutes of Evidence before
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the proportion of cured is greater now than formerly, in
consequence of the abolition of the excessive use of coer-
cion (¢).

The objects of legislative enactments on this great ques-
tion ought at least to comprise four particulars: in the first
place, the most effectual provisions to prevent the operation
of wrong motives towards procuring the confinement of in-
dividuals on the ground of insanity, when no actual insanity
exists. In the second place, provisions should be made to
insure the confinement of such individuals as are really in-
sane, and who cannot continue at large without endanger-
ing the security of others. Thirdly, every care should be
taken to cause those who are confined to be placed in such
situations, and under such regulations, as experience has
shewn to be most conducive to recovery, when that event
is probable, and to comfort, when the case is incurable; and
fourthly, a special endeavour should be made on the part of
the legislature to secure to paupers such advantages as are
suited to their rank and condition (d).

The provisions of the statutes lately passed (¢) seem cal-
culated to effect many of the above objects, whether or not
they will be attained must depend principally upon the ac-
tivity, vigilance, and judgment of those to whom the super-
intending power is given(f), in executing their duties as
visitors, and in confiding the care of the insane to persons
of medical science, who possess not only a knowledge of
insanity, but also humanity, and a desire to alleviate the
sufferings of those committed to their charge.

Committee of the House of Lords on mons, 1827, pp. 59, 86.

the bill to regulate the treatment of  (d) Quarterly Review, 15 Vol. p.

insane persons, May, 1828, pp.61, 415.

73, 74, 86, 88. (¢) See Appendix, pp. 532—621.
(¢) Minutes of Evidence before  (f) See post, pp. 484, 485.

Committee of the House of Com-
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CHAPTER I

°  OF THE LEGAL TERMS RESPECTING PERSONS UNDER
MENTAL DISABILITIES.

THE terms used in the statute law of England, to include
persons under mental disabilities, have been various.

The general term which has commonly been applied to
such persons, both by the common and statute law, is, * non
compos menlis,” which, according to Lord Coke, is the most
legal (a).

Compos signifies, one that hath obtained, or is master of his
desire or purpose; and in some classical Roman authors (3),
compos animi et compos mentis, mean ‘ one in his senses;”
the term “mon compos mentis” was adopted by the law of
England at a remote period to signify a person ‘‘ out of his
senses.”

The term non compos mentis is used in the statute de
preerogativd regis (c), and also in several subsequent acts
of Parliament (d); and it was said by Lord Hardwicke —

(a) Co. Litt. 246. a. (d) 23 Eliz. ¢. 3; 21 Jac. 1, c.
(5) Terent. Adelp. iii. 2,12; Cic. 16; 4 Geo. 2, c. 10; 26 Geo. 2,
2 Phil. c. 38 ; Id.in Pison. c. 20, extr. ¢. 33, 5. 12; 1 & 2 Geo. 4, c. 15;
Sallust. in Fragm. Liv. 1. 27, ¢. 5. 4 Geo. 4, c. 76, 8.17; Irish stat. 11
(¢) 17 Edw. 2, c. 10. Anne, c.3; 5 Geo. 2, c. 8.
B
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being non compos mentis *‘ of unsound mind,” are certain
terms in law, and import a total deprivation of sense; but
weakness does not carry that idea along with it; but Courts
of law understand what is meant by non compos, or insane,
as they are words of a determinate signification (d).

Lord Coke makes four classes of such persons—1st,
idiot, or fool natural, who from his nativity by a perpetual
infirmity is non compos mentis: 2nd, a person who was of
good and sound memory, and by sickness, grief, or other
accident, wholly loses his memory and understanding: 3rd,
a lunatic, lunaticus, who has sometimes his understanding
and sometimes not, qui gaudet lucidis intervallis, and there-
fore he is called non compos mentis so long as he has not
understanding: and 4¢4, a person who by his own vicious act
for a time deprives himself of his memory and understand-
ing, as he that is drunken; but such a person has no privilege
by this voluntary contracted madness (¢). Yet, if a person by
the unskilfulness of his physician, or by the contrivance of
his enemies, eat or drink such a thing as causes temporary
or permanent phrensy, this puts him in the same condition
in reference to crimes as any other phrensy, and equally
excuses him; and also, if, by one or more such practices,
an habitual and fixed phrensy be caused, though this mad-
ness was contracted by the vice and will of the party, yet it
puts the party in the same condition in relation to crimes,
as if it had been contracted involuntarily at first (f).

The word idiot is derived from the Greek word (Sio¢ pri-
vatus, and signified a private man, who has not any public
office. Among the Latins, idiota is taken for illiterate, or
foolish (g), and in Cicero and other authors signifies common-
ly an unlearned and illiterate person. With the English ju-
rists, however, idiot is a legal term, signifying a person who
has been without understanding from his nativity, and whom
the law therefore presumes never likely to attain any (4).

(d) Ex parte Barnesley, 3 Atk. (9) 4 Rep. 128; See Du Cange's

173. See 2 Eq. Cas. Abr. 580. Glossary, tit. « Idiota.”.
(e) Co. Litt. 247. a.; 4 Rep. (&) Co. Litt, 246. b, 247. a.; 3
124 b; 4 Bl. Comm. 25. Mod. 44; 4 Rep. 126; 1 Bl. Comm.

(/) 1 Hale's P. C. 32. ) 302.
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Fitsherbert defines an idiot from birth to be a person
who cannot count or number twenty pence, nor tell who
was his father or mother, nor how old he is, &c., so as it
may appear that he hath no understanding of reason what
shall be for his profit, or what for his loss: but if he have
sufficient understanding to know and understand his letters,
and to read by teaching or information of another man, then
it seems he is not an idiot (¢).

In a recent case in the House of Lords, Lord Tenterden
is reported to have said, in allusion to the above definition
of Fitzherbert, the strict legal definition of an idiot is, that
if a man can repeat the letters of the alphabet, or read what
is set before him, he cannot be taken to be an idiot. But
that was contrary to common sense, for, as to repeating the
letters of the alphabet, or reading what is set before him, a
child of three years old may do that (k).

Although a person has a weak mind, yet, if he appears to
be capable of acquiring by conversation and instruction a
competent share of understanding to enable him to govern
himself or his estate, and a memory sufficient to retain the
knowledge which he may so acquire, he is not considered in
law an idiot, or a person of unsound mind (}). Persons
born deaf, dumb, and blind, are looked upon by the law as
in the same state with idiots (m); for, the senses being the
only inlets of knowledge, and these most important inlets
being closed, all ideas and associations belonging to them
are totally excluded from their minds.

But persons deprived of only one or two senses, and
who can express their meaning by writing or signs, are not
incapacitated on that account (). A man deaf and dumb
from his birth, is in presumption of law an idiot, and the
rather because he has no possibility to understand what is
forbidden by law to be done, or under what penalties; but
if it can appear that he has the use of understanding, which
many of that condition discover by sigms to a very great

(3) Fitz. N. B. 583, ed. 1652. (5) Lord Ely's case, 1 Ridg. P. C.
(k) Ball v. Mannin, 1 Dow, P. 522. See 2 Eq. Cas. Abr. 581.
+C. new Ser. 392; S. C. 3 Bligh, new  (m) Co. Litt. 42. b.
Ser. 1. (n) Elliot's case, Carter, 53.
B2
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measure, then he may be tried and suffer judgment and ex-
ecution, though great caution is to be used therein (o).

A person born deaf and dumb having attained the age of
twenty-one years, applied to the Court of Chancery for pos-
session of her real estate, and to have an assignment of her
chattel estate; and the Lord Chancellor having put ques-
tions to her in writing, to which she gave sensible answers

" in writing, the same was ordered accordingly (p).

Lunatic is a technical term, coined in ignorant times, and
is derived from the Latin word luna, in respect of lucid in-
tervals which lunatics are usually in the enjoyment of, quia
lucidis intervallis gaudent; or in consequence of a notion
formerly prevalent, that the moon has an influence upon
mental disorders (g). The term signifies, in its legal accep-
tation, one who has had understanding, but, by disease,
grief, or other accident, hath lost the use of his reason. A
lunatic is properly one that hath had lucid intervals, some-
times enjoying his senses, and sometimes not (r).

It is singular, that the term *‘ Lunaticus,” which, though
derived from a vulgar error, gives the title to the modern
proceeding by commission, and is the only specific descrip-
tion of afflicted persons contained in it, is not to be found
in any form of the old writ (s), nor in the statute de prero-
&ativd regis.

The words unsound mind, and unsound memory, have been
adopted in several statutes, and sometimes indiscriminately
used to signify, not only lunacy, which is a periodical mad-

(o) 1 Hale’s P. C. p. 34; see 1
Russ. on Crimes, p. 7, note (f).

The judicious and humane means
adopted in modern times for edu-
cating persons born deaf and dumb,
have been attended with eminent
success, and furnished them with
many ways of profitable occupation,
and endowed them with many of the
privileges and consequent responsi-
bility of rational and moral agents.
See the interesting article “ Deaf
and Dumb,” in Vol. 3 of Supplement

to Encyc. Britt.; Stew. Phil. Vol. 3,
p- 401.

(p) Dickenson v. Blisset, 1 Dick.
268.
() 3 Atk. 174; Hale's P.C. 31.
See Du Cange's Glossary, tit. * Lu-
naticus,” and an elegant Latin trea-
tise De imperio solis ac lune in hu- *
mana corpora, et morbis inde oriundsis,
by the late Dr. Mead.

(r) 4 Co. 123 ; 1 BlL. Comm. 304.

(#) Reg. Brev. 266; see 12 Ves.
450, 2nd ed. note (11). ’
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ness, but also a permanent adventitious insanity as distin-
guished from idiotcy (2).

The term unsound mind seems to have been used in
those statutes, and by Lord Hardwicke, in the same sense
as insane; but a greater latitude appears to have been given
to the meaning of those words by Lord Eldon, who said that
they imported that the party was in some such state as was
contra-distinguished from idiotcy and from lunacy, and yet
such as made him a proper subject of a commission to in-
quire of idiocy and lunacy ().

And accordingly, if a jury find a party to be of unsound
mind, and incapable of managing his affairs, it is held a suf-
ficient finding to support a commission of lunacy.

It is to be lamented, that the original meaning of the term
‘ unsound mind” should have been departed from, and that
so much latitude and uncertainty should have been given to
it as are implied by the words of Lord Eldon, last quoted—
For if unsound mind does not mean a deprivation of reason,
but a degree of weakness, and the Crown can issue com-
missions to try whether a party be of sufficient understand-
ing to manage himself and his affairs, this is such a vague
and uncertain ground for inquiry as will open a door to in-
vade the liberty of the subject and the rights of property.

It was held by Lord Redesdale that the words * non sane
memory” used in the Irish statute, 7 Geo. 2, c. 14, include
every sort of person of such description, whether idiot or
huatic, or incapable of managing himself or his affairs (v).

The terms used in several modern acts of Parliament to
signify persons under mental disabilities are—idiot, lunatic,
and of unsound mind.

The term lunatic only is used in the statutes of 11 G.4 &
1 W.4,cc.60,65; but, by the second section of each of those
acts, containing rules for the interpretation of certain words
employed in them, it is declared, that the word Junatic shall
extend to any idiot, or person of unsound mind, or inca-
pable of managing his affairs,

(¢) Lord Ely's casé, 1 Ridg. Parl, (u) In re the Earl of Portsmouth,
Cas. 518; 3 Atk. 171; 39 & 40 22nd April, 1815; see post, c.iv. 8. 2,

Geo. 3, c. 94; 43 Geo. 3, c. 75; 6 () Carew v. Johnston, 2 Sch. &
Geo. 4, c. 74; 7 Geo. 4, c. 57, 5. 73. Lef. 280.
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It may be proper to remark in this place, that, in the sub-
sequent part of this work, the term lumatic is frequently
used in the comprehensive sense given it by those statutes.

The term partial insanity imports that a person is in-
sane on one or more particular subjects only, and sane in
other respects ().

As the term imbecility of mind often occurs in discus-
sions respecting soundness of mind, and is intimately con-
nected with this branch of the subject, the following judi-
cious remarks of Sir Jokn Nicholl(x) are deserving attention.
He observed—*‘ That, in order to arrive at the true mean-
ing of ¢imbecility of mind,’ we may resort to what the law
describes as perfect capacity, which is most correctly found
in the form of pleadings used in the Ecclesiastical Courts,
in the averment in support of a will, that the testator ¢ was
of sound mind, memory, and understanding—talked and dis-
coursed rationally and sensibly, and was fully capable of any
rational act requiring thought, judgment, and reflection.’
Here is the legal standard.

‘¢ Imbecility and weakness of mind may exist in different
degrees between the limits of absolute idiotcy on the one
hand, and of perfect capacity on the other. When the law
uses the terms, ‘mind, memory, understanding, thought,
judgment, reflection,’ it must not be supposed that they are
quite synonymous; that each means precisely the same thing.
By no means: they are separate faculties, though nearly
connected with and graduating into each other; and one or
more of these faculties may be defective in a greater orless
degree, while the others remain perfect in the individual.

“ Locke (y), speaking of idiots, says, These whe cannot
distinguish, compare, and abstract, would hardly be able to
understand and make use of language, or judge, or reason
to any tolerable degree; but only a little and imperfectly
about things present, and very familiar to their senses.

(w) 1 Hale's P. C. 30; Green- vii. sect. 6. )
wood's case, 13 Ves. 89; 3 Br. C.C. () 1 Hagg. Eccl. Rep. 401.
444; Dew v, Clarke, 1 Add. 274;  (y) Essay on the Human Under-
S. C. 3 Add. 79; Heath v. Wails, standing, Book 2, ch. 11, sect. 12

Pr. 1798. Del 1800. W & 13.
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And indeed, any of the forementioned faculties, if wanting,
or out of order, produce suitable effects in men's under-
standings and knowledge.

‘¢ In fine, the defect in naturals seems to proceed from want
of quickness, activity, and motion in the intellectual facul-
ties, whereby they are deprived of reason: whereas mad-
men, on the other side, seem to suffer by the other ex-
treme, for they do not appear to have lost the faculty of
reasoning: but having joined together some ideas very
wrongly, they mistake them for truths, and they err as men
do that argue right from wrong principles. For, by the
violence of their imaginations, having taken their fancies
for realities, they make right deductions from them.

¢ In confirmation of this doctrine it is found, that different
faculties fail in different persons. For example—the me-
mory is sometimes perfect where higher powers of the under-
standing are greatly defective; when imbecility is original,
or, as medical authorities express it, connate, the memory is
often perfect, especially of trifling and simple circumstances,
though the other mental powers remain infantine; or, as
the same authorities suppose and express it, ¢ the brain
has never developed itself.’ In such an individual the un-
derstanding has made little progress with years—it has not
matured and ripened in the usual manner: yet, even in such
individuals, unless the imbecility be extreme, some improve-
ment will have taken place—some progress in knowledge
beyond mere infancy will have been made by the help of
memory, by imitation, by habit; such an individual will ac-
quire many ideas, will recollect facts and circumstances
and places, and hacknied quotations from books, will con-
duct himself orderly and mannerly, will make a few rational
remarks on familiar and trite subjects, may retain self-do-
minion, and spend his own little income in providing for his
wants, as a boy spends his pocket money, and yet may la-
bour under great infirmity of mind and be very liable to
fraud and imposition. The principal marks and features
of imbecility are the same which belong to childhood, of
course varying in degree in different individuals: frivolous
pursuits, fondness for and stress upon trifles, inertness of
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mind, paucity of ideas, shyness, timidity, submission to con-
trol, acquiescence under influence, and the like. Hence
these infantine qualities have acquired for this species of
deficiency of understanding the name of °childishness.’
The effect is, that where imbecility exists at all, and in pro-
portion to its degree, it becomes necessary, especially in a
case exposed to other adverse presumptions, to ascertain
its extent with some accuracy; to see how far the individual
was liable to be controlled by influence, to submit to as-
cendancy, to acquiesce from inertness and confidence in
those acts, upon the validity of which the Court has to de-
cide (2).”



CHAPTER II

OF THE JURISDICTION RESPECTING IDIOTS, LUNATICS, AND
PERSONS OF UNSOUND MIND.

——

SECTION I.

Of the Prerogative of the Crown.

THE King, as the -political father and guardian of his
kingdom, has the protection of all his subjects, and of their
lands and goods; and he is bound, in a more peculiar man-~
ner, to take care of all those who, by reason of their imbecili-
ty and want of understanding, are incapable of taking care
of themselves; this, in some books, is called a prerogative in
the Crown, and in others a regium munus, or duty, which
the King owes his subjects in return for their subjection
and obedience (a). It seems more properly a royal trust,
committed to the Crown by act of Parliament, for the bene-
fit of the subject.

The prerogatives of the King with respect to the custody
of idiots and lunatics are not mentioned by Bracton; but we
are informed by Fleta (5), that certain persons, called #u-
tores, used to have the custody of the lands idiotarum et stul-
torum. It is thought that these tutors, as was natural,
were the lords of whom the lands were holden; such un-
happy persons being in a sort of perpetual infancy. But
this sort of trust, according to Fleta, had been much abused;

(a) Staundf. de Pr. Reg. 33; 2 1 Bl. Comm. 303. '
Inst. 14; 4 Rep.126; Bacon's Abr.  (b) Fleta, p. 6. See Reeves's Hist.
tit. Idiots and Lunatics (C); Dyer 25; of English Law, 2 Vol. 307,
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on which account an act had been made in the reign of
Edward 1, which is now lost, giving to the King the custo-
dy of the persons and inheritances idiotarum et stultorum,
being such a nativitate; with a reservation to the lord of all
his lawful claims for wards, reliefs, and the like (c).

In confirmation of the statute before mentioned, it was de-
clared by the statute de prerogativd regis (d), that the
King shall have the custody of the lands of natural fools,
taking the profits of them without waste or destruction, and
shall find them their necessaries, of whose fee soever the
lands be holden. And after the death of such idiots, he
shall render them to the right heirs: so that by such idiots
no alienation shall be made, nor shall their heirs be disin-
herited.

By the statute 32 Hen. 8, c. 46, which established the
Court of Wards, it was declared, that the King's wards
and their lands should be under the survey and governance
of that Court; and, by the 26th section of the same statute,
the persons and lands of idiots and natural fools were placed
under the management of the Master of the Court of Wards.
Upon the abolition of the Court of Wards (¢), the care and
custody of such persons and their estates reverted to the
Crown.

The King, after a person has been found idiot by office,
is entitled to the custody of the body of such idiot, and of
his lands and goods, during his life, and as well of those
lands and other hereditaments which he takes by purchase,
as by descent; but the freehold of them remains in the idiot,
notwithstanding the right of the Crown to their custody (f).
But if an idiot has not the possession of lands or goods, but
only a title of entry, or right of action, the King cannot en-
ter nor have the custody of them (g). The King may
take the profits of an idiot’s estate to his own use, allowing
necessaries to him and his family, and making reparations,
and may also demise the lands of an idiot, rendering rent (4).

(c) See 2 Inst. 14; 4 Rep.125D. (9) Staundf. de Pr. Reg. 35; Vin.
(d) 17 Edw. 2, st. 2, c. 9. Abr. tit. Lunatics, (B. 2.) pl. 1.
(e) 12 Car. 2, c. 24. (A) Staundf. de Pr. Reg. 35, Moore,
(f) 4 Rep. 126; Staundf. de Pr. 4; Dyer, 26 a.

Reg. 34, 36.
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S o the King may grant the custody of an idiot, his lands
a nd goods to another (5); and such grant may be made with-
o ut security to account (k), and extend, as it seems, to the
representatives of the grantee (/). The executors of an
idiot are not entitled to have an account against the gran-
tee for the profits incurred during the grant from the
Crown (m).

It is said, however, that since the Revolution, the Crown
has always granted the surplus profits of the estate of an
idiot to some of his own family ().

Though the King may by scire facias, or by information,
avoid all acts of an idiot done during his incapacity, yet his
right to the mesne profits of his lJands has relation only to
the time of the finding of the office, although, to avoid in-
¢umbrances created by an idiot, it shall have relation to the
time of his birth (o).

From the msaner in which Fleta expresses himself, it
should seem, that, in his time, there was no provision for
the protection of the-persons and estates of lunatics similar
to that provided for idiots. But by the statute de prero-
gativd regis (p), it is enacted, that the King shall provide,
when any (that before time hath had his wit and memory)
happen to fail of his wit, as there are many having lucid in-
tervals, that their lands and tenements shall be safely kept
without waste and destruction, and that they and their
household shall live and be maintained competently from
the profits of the same; and the residue beyond their rea-
sonable sustentation shall be kept to their use, to be deli-
vered unto them when they recover their right mind: so
that snch lands and tenements shall in nowise within the
time aforesaid be aliened; nor shall the King take any thing
to his own use. And if the party die in such estate, then
such residue shall be distributed for his soul by the advice
of the ordinary.

it must be observed, that the words of the statute de

(%) 2 Ch. Cas. 70; And. 23. {n) 1 Ridg. Parl. Cas. 520.
(k) 3 Mod. 23. (0) ‘Tourson’s case, 8 Rep. 170;
(}) Prodgers v. Lady Frazier, 2 F.N. B. 202.

Ch. Cas. 70; 1 Vern. 9, 137. (p) 17 Edw. 2, st. 2, c. 10.

(m) Inre Roberts, 3 Atk. 312.
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preevogativd regis (which is said (g) not to be introductive
of a new right, but to be only declaratory of the common
law), differ as to the provisions for the care of the property
of an idiot and a lunatic. In the one case, the King, hav-
ing an interest and personal benefit, is said to have the cus-
tody of an idiot, his lands &c.; but with respect to lunatics,
he is only to act as parens patrie, as the person to take
care of those who are incompetent to take care of them-
selves: the statute expressly providing, with respect to luna-
tics, that the King shall not take the profits of their lands
for his own use; but is bound to find necessaries for them
and their household (r); but as to what is not in itself profit-
able, as the presentation to a church, the King takes (s).

The statute then proceeds to direct, that, if the party
shall die in this condition, the residue shall be distributed
for the benefit of his soul, according to the superstition of
the times in which the statute was made; which is certainly
now (f) to be taken as a direction to preserve the residue
for those entitled to the personal estate of the lunatic on his
death, independent of that statute. In the case of a luna-
tic, the King is a mere trustee; in the case of an idiot, he
has a beneficial interest. In point of form, in the terms of
the grant to the committee, the grant of a lunatic’s estate is
a grant liable to account; and the other is a grant to a cer-
tain degree without account; that is, the King is not bound
to do more than provide for the maintenance of the idiot,
and is entitled by his prerogative to the surplus of his es-
tate (v).

The case of a lunatic tenant in fee cannot, it is conceived,
be assimilated to that of tenant for life impeachable for
waste; as the latter has no property in the timber at all;
and therefore waste by him has a different consideration
from that waste mentioned in the statute de prerogativd
regis, which only means without destruction; and does not
hinder the committee, under the authority of the King, from
making use of those opportunities, which the property of

(g) 4 Rep. 126-7; 2 Ves.jun. 71.  (¢) See statutes 31 Edw. 3, c. 11;
But see 2 Inst. 14, contra. 22 & 23 Car. 2, c. 10,

(r) Holmes's case, Dyer, 25 b. (v) Inre Fitagerald, 2 Sch. & Lef.

(s) Com. Dig. Idiot, (C). 436; 1 FonbL Tr. Eq. 56,57, 3rd edit.
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the lunatic would enable him, if in possession of his senses,
to use (w). Lord Chancellor Loughborowgh held, that an
order for the committee to cut timber in a state of maturity
was perfectly right, being for the advantage of the lunatic
and of the estate. The timber when mature was the fair
fruit of the estate; and, instead of being waste and destruc-
tion to cut it, it would have been waste and destruction not
to have done so ().

-Copyholds are not within the statute de prerogatiod re-
gis (4).

With respect to the custody of copyhold lands of an
idiot or lunatic, the lord has not any power over such lands
except by special custom; in which case, if he appoint a
committee, such person has no interest in the lands, but is
considered as a bailiff, appointed by the lord to keep pos-
session for the lunatic (s).

In the absence of special custom, it does not distinctly
appear, who is entitled to the custody of the copyhold lands
of an idiot or lunatic. It is laid down by Lord Coke, that
the King shall not have the custody of land which an idiot
holds by copy, for that is but an estate at will by the com-
mon law; and if the King should have the custody of it, a
great prejudice would be done to the lord of the manor; but
yet it is said, that all alienations made by an idiot of his
copyhold after office found shall be avoided by the King(a).
1t is laid down that the Court of Wards had no power to
make orders respecting the copyholds of an idiot copy-
holder, but that it should be done in the Court of the lord
of whom the copyhold is held (4). And it was resolved in

(w) Ex parte Bromfield, 1 Ves. Bac. Abr. tit.  Idiots & Lun.” (C).
jun. 461; S. C. 3 Bro. C.C. 510. (b) Dyer, 303 a.

(2) Oxenden v. Lord Compton, 4  The rule of the Court of Wards
Bro. C.C.234. Seepost,ch.v. s. 10. was, that if an idiot had not any

(¥) 4 Rep. 126; Co. Cop. sect. 55; goods or lands, except copyholds
Bac. Abr. tit. “ Idiots & Lun.” (C). held of a subject, the King should
Watk. Gilb. Ten. 291, 400. not have the custody, but the lord of

(x) Cocks v. Darson, Hob. 215; whom the copyhold was holden; but
Noy, 27; Drury v. Fitch, Hutton, if he had any other, then the copy-
17. : hold also. Ibid. n. (46).

(a) Beverley's case, 4 Rep. 126 b; }
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one case (c), that the lord should have the custody of onc
that was mutus et surdus, although no custom was laid, the
question being between the procAein amy and the lord; and
the reason given why the lord should have the custody is, be-
cause otherwise he would be prejudiced in his rents and ser-
vices; which reason extends as well to cases where there is
no custom, as where there is, and would be equally applicable
to idiots and lunatics, as to one who is mutus et surdus.

Provision is now made for the admittance of lunatics to
any copyholds to which they may become entitled, and for

- payment of the fines to the lord of the manor of which such
lands are holden (d).

And it is provided (¢) that after the lord shall have been
paid his fine and costs, it shall be lawful for the lunatic or
his committee to enter upon, and take possession of, and
hold the copyhold land according to the estate or interest
the lunatic shall be lawfully entitled to therein, and the lord
of the manor is required to deliver possession thereof ac-
cordingly; and if the lord, after payment or tender of the
fine and costs, shall refuse to deliver the possession of the
copyhold, he is Kable to make satisfaction to the persons
kept out of possession for the damages they sustain.

The modern acts of Parliament( f), enabling the person
intrusted by the King’s sign manual with the care and
commitment of the custody of the persons and estates of
lunatics, to make orders for selling, mortgaging, Yeasing, or
otherwise disposing of their estates, expressly extend to
copyholds.

The prerogative of the Crown does not prevent a private
person from confining a relation or friend who is mad (g),
under the regulations made by several statutes (4). The
right of the Crown to control and manage lanatics and
their estates commences with the finding of the office, or
inquisition of lunacy (f).

(c) Evers v. Skinner, Cro. Jac. (9) 2Roll. Abr. 546; see 17 Geo.

105. 2, c. 5, s. 20.
(d)1Will. 4, c. 65, 85. 3,5, & 6. (k) 14 Geo. 3, c. 49, repealed by
(e) Id. s. 7. 9 Geo. 4, c.41.

(f) 59 Geo. 3, c. 80, &. 2; 1 (i) 8 Rep. 170 b.
Wilk 4, cc. 60, 65, 8. 2.
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SECTION il.

Of the Jurisdiction of the Court of Chancery.

BEFORE the Court of Wards was erected, the jurisdic-
tion, both as to idiots and lunatics, was exercised in the
Court of Chancery, and therefore, whilst the former exist-
ed, all commissions respecting them were taken out of Chan-
cery and returned there; and after the abolition of the Court
of Wards, such jurisdiction reverted to the Court of Chan-
cery (a). In the case of an infant, the Lord Chancellor is
acting as the Court of Chancery; not so in lunacy ; but un-
der a special separate commission from the Crown, author-
izing him to take care of the property, and for the benefit
of the lunatic (). When a person is found an idiot or a
lunatic, the King alone has power to grant the custody of
the idiot or lunatic and his estates, by sign manual; and,
therefore, to save repeated applications to the Crown, it has
been the practice for the Crown to intrust such power by
warrant under the sign manual, countersigned by the two
secretaries of state, to the Lord Chancellor, on his coming
into office ; by virtue of which warrant, and not as Chan-
cellor, he has the ordering and disposition of the persons
and estates of idiots and lunatics; and such warrant confers
no jurisdiction, but only a power of administration.

This authority is given to him (as stated in the warrant)
in consideration of its being his duty, as Chancellor, to
issue the commission on which the inquiry as to the fact of
idiotcy, or lunacy, is to be made. This branch of the pre-
rogative may be exercised by any officer the Crown thinks
fit; it is ordinarily delivered to a great officer of state, but
not necessarily to the keeper of the great seal (c); an in-
stance is mentioned of the Lord High Treasurer having the

(a) Corporation of Burford v. (c) 4 Bro. C, C. 233; 2 Shaw &
Lenthall and others, 2 Atk. 553. ‘Wilson, 525.

(b) Ex parte Phillips, 19 Ves, 122,
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warrant (d); but if it were granted to any other officer of
state, it would not enable such officer to act after the grant
made to the committees, but merely to direct such grant.

The warrant confers the right of making grants of the
custody of the persons and estates of idiots and lunatics,
and empowers the Lord Chancellor, or other person to
whom it is given, to prepare and pass such grants, without
any further special warrant from the Crown (e).

Lord Chancellor Redesdale, however, expressed a doubt
whether the warrant thus given to the Chancellor, was an
authority for passing letters patent, granting to any person,
for his own benefit, the surplus profits of the estate of an
idiot, and inclined to the opinion that a grant of the lands
of an idiot without account cannot be made without the
King's special warrant (f).

As the King is only entitled to the profits of the estates
of a lunatic for the support of him and his family, and is
bound to render the surplus to the lunatic when he recovers
his understanding, the King cannot grant the lands of a lu-
natic to another person for his own benefit(g). And it
seems that no grant of a lunatic’s estate can be made by
the Chancellor otherwise than during pleasure; for, in con-
templation of law, a lunatic is always capable of recovering
his understanding (4). But though the King's grant of a
lunatic’s estate without account is void, yet the King, or the
Chancellor by authority of the sign manual, may allow such
a yearly maintenance to the committee, as amounts to the
yearly value of the lunatic’s estate (i).

No restriction being imposed upon the King by the sta-
tute de prerogativd regis, or any other statute, as to the
persons in whose favour grants to committees are to be
made, he may commit the custody of a lunatic and his es-
_ tates to any person, or number of persons, he pleases, al-
though the relations of the lunatic are usually preferred.

(d) 2 Dick. 553. 8 Rep. 170. .
(¢) See 3 P. Wimns. 107, note (a). (k) In re Fitagerald, 2 Sch. &

(f) Lysaught v. Royse, 2 Sch. & Lef. 438.
Lef. 153. . (i) Sheldon v. Fortescue, 3 P.

(g) 4 Rep. 127 b; Moor, 4, pl. 12; Wms, 110.
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The grant, like most other grants from the Crown, is made
by letters patent under the great seal (k).

The issuing the commission of lunacy is under the direc-
tion of the great seal, and the care and eustody of the per-
sons and estates of lunatics belong to the Crown, to be pro-
vided for upon special application for the purpose. This
duty of the Crown was to be performed according to the
advice upon which the King might constitutionally act, and it
has, therefore, long heen the practice, from time to time,
to authorize, by the King's sign manual, the person hold-
ing the great seal to exercise the discretion of the Crown in
providing for the care and custody of the persons and es-
tates of lunatics, which has been ususlly done by grants to
committees. But tbough the discretion of the Crown has
thus been delegated to the person holding the great seal,
yet the superintendence of the conduct of the committee, in
the management both of the property and of the person, ori-
ginates in the authority of the Court of Chancery, as the
Court from which the commission inquiring of the lunacy
issues, and into which the inquisition is returned, and which
makes the grant founded on the inquisition, for which grant
the sign mapual is a general warrant (¢).

After the custody is granted, the keeper of the great seal
acts in matters relative to the lunatic, not under the sign
manual, but by virtue of his general power as keeper of the
King's conscience; and the orders of the Court of Chan-
cery in matters of lunacy are enforced by attachment, not
as being warranted by the sign manual, but by the genersd
power of the Court (m).

There are several instances of orders for eommitting par-
ties to the Fleet for disobeying orders in lunacy (s).

(%) 1 Coll. on Lun. 97; 2 BL 1744; I re Quick, Dec. 1806; Inre
Comm. 316. But scestatutes 39 &40 Owen, Aug.1812,& June, 1813; Inre
Geo. 3, c.88,8.4; 47 Geo.3,c. 24.  Bennett, March, 1822 ; Inre Turner,

() In re Fitzgerald, 2 Sch. & Aug. 1828, & March, 1830. In one
Lef. 438. case a committee of a lunatic and his

(m) Ez parte Grimstone, 2 Ambl. wife, and the printer, were ordered to
707. See 2 Sch. & Lef. 438; 6 Ves. be committed to the Fleet prison, for
783. publishing a pamphlet defaming the

(n) In re Lord Wenman, 20 Jan. proceeding of the Court in a lunacy.
1721; In re Pargiter, 18 & 30 July, Ex partec Jones, 13 Ves. 237,

c
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As the King is bound in conscience to execute the trust
reposed in him by the statute, and cannot do it otherwise
than by bailiff, the Chancellor, or person holding the great
seal, is the proper authority to direct and control the au-
thority of the person so appointed bailiff ().

Upon every change in the persons having the custody of
the great seal, a special authority under the sign manual is
granted to the person or persons newly appointed, who have
jurisdiction to alter or discharge the orders of their pre-
decessors (p). Neither the Master of the Rolls, nor the
Vice Chancellor, can sit for the Lord Chancellor, or make
any orders in matters of lunacy (g).

The powers conferred by the statutes 11 G. 4 & 1 W. 4,
cc. 60 and 65, and the acts thereby repealed, with respect
to orders to be made for the conveyance and disposition of
estates vested in lunatics, are given only to the Lord Chan-
cellor, Lord Keeper, and Lords Commissioners of the
Great Seal, intrusted by the King's sign manual with the
care and commiiment of the persons and estates of lunatics;
and therefore, the orders to be obtained under the former acts
must be made by the persons so intrusted; and it is con-
ceived, that any orders made by the Master of the Rolls,
or the Vice Chancellor, under those acts, respecting the
estates of lunatics, would be invalid.

As it is impossible for the person holding the Great Seal,
with the many important duties he has to perform, to ex-
amine and decide personally on the evidence of the nu-
merous matters of fact which arise and must necessarily
be determined respecting the care and management of the
persons and estates of lunatics; after a party has been
found a lunatic under a commission, the Lord Chancellor, on
petition, refers such inquiries to one of the Masters in Chan-
cery, who examines the matters referred to him, and then
reports the result of such inquiries. The Lord Chancellor,
on further application by petition, either confirms such re-
port, or directs such further investigation, or makes such

(0) 2 Sch. & Lef. 439. (¢) See stat. 53 Geo. 3, c. 24,

(p) 4 Bro. C. C. by Eden, 235, in creating the office of Vice Chan-
note cellor of England.
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other order as he thinks proper, and the nature of the case
may require. If any parties interested are dissatisfied with
the Master’s report, they can carry into the Master's office
objections in writing to the draft of the report; and after it
has been settled by the Master, the parties objecting can
bring the matter before the Lord Chancellor for his decision,
by petition (supported by affidavits) setting forth the grounds
of their objections to such report.

It is not the practice to except to the Master’s reports
in lunacy, as in causes in Chancery, but to bring the objec-
tions before the Court in a summary way by petition.

The appeal against proceedings touching the awarding
or refusing commissions of lunacy, or any orders made in
lunacy by the Lord Chancellor, does not lie in the ordinary
course to the House of Lords, but immediately to the King
in Council (). But it seems to have been the opinion of
Lord Hardwicke, that if an inquisition of lunacy was found
and returned and afterwards traversed, and an erroneous
judgment given on a trialin the Court of King’s Bench, that
4 writ of error in Parliament would lie (s).

‘Where the persons of idiots or lunatics are amenable to
the Chancellor's jurisdiction, the circumstance of their pro-
perty being out of the jurisdiction is not material (¢): nor is
the jurisdiction lost merely by their being abroad (x); for the
jury may be satisfled of the party's state of mind with-
out an inspection; and a person found a lunatic by a com-
petent jurisdiction abroad was considered a lunatic here,
for the purpose of conveying as a mortgagee under 4 Geo.
2, c.10(2). ’

The existznce of a commission in any of the colonies is
no reason why a commission should not issue here when the

(r) 3 P. Wms. 107 and note (a);  (s) Hovenden’s Suppl. to Ves. jun.
Rochfort v.The Earl of Ely, 1 Br. P. Vol. 1, p. 479; 3 Bl. Comm. 49, 427;
C.450, Toml. ed. ; 2 Ves. jun. 72; 4 1 Cox, 418; but seel Vern.131.
Br. C. C. 238, in note; and see 7 Br. () Ez parte Annandale, Ambl
P.C.473, Toml. ed. Thereisan ap- 80; 4 Br. C. C. 236.
peal from an order in lunacy madeby (1) Er parte Southcot, 2 Ves. sen.
.Lord Brougham, now (April, 1832) 401; §. C. Ambl. 109.
pending before the Privy Council.  (v) Ez parte Olto Lewis, 1 Ves.
In re Draz. See post, ch, 5, s. 12. 2sen. 208,

c
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lunatic eomes to England ; for while the lunatic is here no
Court has any authority over him or his property, unless a
commission is taken out (v).

By two recent statutes (w), it is expressly provided, that
the powers and authorities given by those acts to the Lord
Chancellor of Great Britain, intrusted with the care and
commitment of the custody of the persons and estates of
persons found idiots, lunatics, or of unsound mind, shall
extend to all land and stock wheresoever, within any of the
dominions, plantations, and colonies belonging to his Ma-
jesty (except Scotland and Ireland).

Neither the lunatic nor his committee can present to a
church; for, where the lunatic is seised of an advowson, the
Lord Chencellor, by virtue of the general authority dele-
gated to bim, presents to the living, whatever the value of
it be, usually, however, giving it to a member of the family.
This right seems to have been first exercised by Lord Zal-
bot, whose example has been followed by all his succes-
sors (x). ‘

Generally speaking, the English law prevails in Ireland,
and it is clear that all statutes made in England before the
10 Hen. 7, were extended to Ireland, and rendered of equal
force there by one of Poysing's laws (y). But, before the
union of the two kingdoms, acts of Parliament made in Eng-
land since the 10 Hen. 7, in which Ireland was not ex-
pressly named, did not relate to that country. When that
important event took place, in the year 1800 (z), and the
two countries were ineorporated together, it was expressly
provided, that all laws in force in Ireland, at the time of the
union, ‘should remain as by law established, but subject to
be altered by the united Parliament. Since the union, it
should seem, that statutes made by the Parliament of the
united kingdom extend to Ireland, though not specifically
mentioned, unless expressly excluded; in the same manner
and for the same reasons that Scotland is bound by Eng-
lish statutes since her union with England.

(v) In re Houston, 1 Russ. 312. (y) See 4 Inst. 351; 1 BL. Comm,
() 11 Geo. 4 & 1 Will. 4, c. 60, 103; Irish stat. 10 Hen. 7, c. 2.
s. 26, and c. 65, s. 39. (2) 39 & 40 Geo. 3, c. 67.

(¢) 1 Woodd. Lect. p. 409.
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By thestatutes 11 G. 4 &1 W. 4, c. 60, 5. 27, and c. 65, 5. 40,
it is provided, that the powers and authorities given by those
acts to the Lord Chancellor of Great Britain, imtrusted as
aforesaid, shall be exercised by the Lord Chancellor of Ire-
land with respect to all land and stock in Ireland.

An inquisition taken in England under a cornmission of
lunacy issued there, finding a person non compos, was held
not a sufficient foundation for a grant of lands belonging td
the lunatic in Ireland, but that there must be an inquisition
and finding under the great seal in Ireland for that pur-
pose (a@).

But now, by statute 11 G. 4 & 1 W. 4, ¢. 65, 5. 41 (b), it is
provided, that in all cases where any person has been or shall
be found lunatic or of unsound mind, and incapable of man-
aging his or her affairs, by any inquisition of lunacy under the
great seal of Great Britain, it shall be lawful for the proper
officer, by order of the Lord Chancellor of Great Britain
intrusted as aforesaid, to transmit a transcript of the record
of such inquisition to the Chancery of Ireland, and such
transcript shall thereupon be entered of record there; and
in case a writ of supersedeas of any such commission shall
issue, the issze of such writ shall be certified and trans-
mitted and recorded in like manner; and the copies of the
record of any such inquisition or supersedeas so transmitted
and entered of record, shall, if the Lord Chancellor of Ire-
land shall see fit, be acted upon by him, and be of the same
force and validity in Ireland as if such inquisition had been
taken on a commission under the great seal of Ireland, and
such writ of supersedeas had been issued under the great
seal of Ireland; and a transcript of a like inquisition on a
commission under the great seal of Ireland, and of a writ of
supersedeas of any such commission, may be certified and
transmitted to the Chancery of England, and recorded in
like manner, and shall have the same force as if such in-
quisition and supersedeas had been taken and issued under
the great seal of Great Britain. Under this statute an or-
der may be obtained, on petition, that the proper officer

- (@) In re Duchess of Chandois,1  (b) Re-enacting the 9 Geo. 4, c.
Sch. & Lef. 301. 78, 8. 8.
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for that purpose, at the Petty Bag office, do transmit o
transcript of the inquisition on a commission in the nature
of a writ de lunatico inquirendo taken in the matter, to the
Chancery of Ireland, to be thereupon entered of record,
and be as of record, and to be acted upon there in the man-
ner and for the purposes mentioned in that act (c).

If a lunatic die before office found, no inquisition can be
taken; for the commissioners and jury may demand inspec-
tion, and the property is vested in other persons, so that no
right accrues to the King (d).

If an idiot die after office found, but before possession
has been taken of his property on bebalf of the Crown, it
may be seized into the King’s hands, for the purpose of
being restored to the right heirs (¢).

An order does not abate by the death of a non compos;
and therefore, a reference directed to the Master in his life-
time may, in some cases, be prosecuted, and the report
made, after his death.

A reference to inquire who were the next of kin of a
lunatic baving been directed to the Master, and the lu-
natic having died before the report was made, a petition
was preferred, that the Master might, nevertheless, be
ordered to make a report. Lord Chancellor Thurlow decided,
that the order did not abate by the death of the lunatic; and
that any party might prosecute it and take out the report(f).
In one case, exceptions taken to the Master's report by the
heir-at-law of a lunatic, were decided after the death of the
lunatic (g). An order may be made in lunacy, after the
death of a non compos, on a petition preferred in his life-
time. A reference having been directed to the Master, to
inquire what demands were outstanding against a lunatic
and his estate, and how they should be discharged, a cre-
ditor claimed a debt which the Master disallowed; no report
was made under that reference. The creditor preferred a

(c) In re Lord Creighton, 29 Oct.  (g) Inre Roberts, 3 Atk. 338. It

1828, is not now the practice to except to
(d) 4 Rep. 127 a. the Master’s report in matters in lu<
(e) Staundf. Pr. Reg. 35 (b). nacy, but to state any objections ta it

(f) Ex parte Armstrong, 3 Bro. by petition.
C. C. 238,
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petition, that his claim might be admitted, or put in a course
of trial. The lunatic died before the petition came to a
hearing; and it was insisted, that no order could be made
in lunacy, after the death of a lunatic, except upon the re-
port of a Master in his lifetime.

Lord Chancellor Erskine said, the universal course in the
case of a petition preferred during the life of the lunatic,
is to apply the fund in discharge of the different creditors,
unless there is reasonable doubt whether the debt exists;
which must be made the subject of consideration at law:
but when it is ascertained, that the creditor has a demand,
it is paid out of the funds of the lunatic. The petition
was ordered to be retained ; and what should be ascertained
due by the verdict, in anaction to be brought by the petition-
er, was to be paid out of the lunatic’s estate (4). But a petition
presented after the death of the lunatic, and after the time,
therefore, when the administrator was entitled to full pos-
session, will be refused (s).

The Chancellor sitting in lunacy not having any direct
jurisdiction for deciding the rights of third parties, as well as
on account of the difficulty of getting any decision reversed,
sometimes directs a bill to be filed, where there are conflict-
ing claims between the real and personal representatives of
the lunatic, after his death (k).

The Court, in some cases, exercises jurisdiction after the
death of the lunatic, and, in one case, compelled a party to ex-
ecute a conveyance, after the death of the lunatic, by attach-
ment(/). But, where there had been a reference to the Mas-
ter, in the lifetime of the lunatic, to inquire whether it would
be proper to sell or mortgage any part of the lunatic's estate,
for payment of his debts, the Lord Chancellor refused, af-
ter the death of the lunatic, to order the Master to proceed
with the inquiries directed by the former order (m).

Though the Chancellor has no jurisdiction in lunacy, af-

() Ex parte M'Dougal, 12 Ves. (k) Ezparte Broomfield,1 Ves.jun.
384, 463; Ex parte Phillips, 19 Ves. 122.

(i) Garnet's case, and Pochin’s  (!) Ex parte Roberts, 3 Atk. 308;
case, cited 12 Ves. 385. See post, c. Ambl. 707.

5,8 12, (m) In re Holmes, 19 Aug. 1831,
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ter the death of the lunatic, to try the question of heirship,
yet, under patticular circumstances, possession of his estates
was ordered to be given to the parties reported by the
Master to be heirs-at-law; but without prejudice to any
other person. And another party claiming to be heir to
the lunatic, was permitted by the Court, on petition, after
the possession of the estates had been given up to the par-
ties reported to be heirs, to inspect deeds and doctithents
remaining in the Master’s office, which, it seems, may be re-
tained till a proper investigation has taken place (n).

But, where the title deeds of an estate belonging to a de-
ceased lunatic had been lodged in Court, pursuant to an
order, the Court refused to make an ordet for inspecting
them on behalf of the petson claiming as heir of the lunatic,
until a bill should be filed, atid the deeds tratisferred to
the credit of that cause (o).

The control which the €ourt has over the committee of
a lunatic does not determine by his death; but the commit-
tee continues liable to account, ard to all the consequences
of any miseonduct on his part, and bound to act in deliver-
ing possession of the estates as the Court shall direet(p).
And a receiver of the lunatic's estate may be ordered to
continue to act, until the arrears of the rents and profits,
due at the time of the decease of the lunatic, shall be paid
and satisfied (g).

It was held, that the statute 39 & 40 Geo. 3, c. 56, which
enabled the Court of Chancery to order money directed to
be laid out in the purchase of lands, to be paid to the per-
sons who would be entitled to estates tail therein, applied
only to money in the hands of individuals as trustees, or
under the control of Courts of equity, and that it did not
therefore give any jurisdiction in lunacy (r). It has, how-
ever, been held, that, under the statute 7 Geo. 4, c. 45 (s),

(n) Ex parte Clarke, In re The ess of Norfolk, Jac. Rep. 589.
Duchess of Norfolk, Jac. 589. (r) Ex parte Verney, Jac. Rep.
(0) In re Fitzgerald, 2 Sch. & Lef. 234.
442, (s) The statute 58 Geo. 3, c. 46,
(p) Inre Fitzgerald, 2 Sch. & Lef. contains similar provisions with re-
440. spect to Ireland,
(9) Ex parte Clarke, In re Duch-
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which repealed the former act, an order for transfer may
be obtained in lunmacy. Thus, where the Master had
found, by his report, that eertain stocks were standing in the
names of a deceased lunatic and of another person in the
books of the Bank of England; and that the petitioner was
entitled, as tenant in tail in equity under a will, to have the
same and other funds transferred to him, instead of being
laid out in the purehase of lands, to be settled to uses under
which he would have been tenant in tail, the Lord Chan-
cellor-confirmed the Master’s report, and declared, that the
petitioner was entitled, as tenant in tail in equity under the
will in question, to the lands thereby directed to be pur-
ehased, and to the benefit of the provisions of the 7 Geo.
4, c. 45; and ordered such funds to be transferred intto the
name of the petitioner (¢).

The office of Secretary of lunatics and idiots is one
of antiquity, and such Secrgtary is a servant to the Lord
Chancellor for the time being, and is appointed by parol on«
ly, takes no eath of office, and is removable at pleasure (x).

It is the duty of the Secretary of lunatics to consider and
present all petitions to the Lord Chancellor relatmg to com-
missions of lunacy or idiocy, and to all matters arising out of
them. Such Secretary takes minutes in Court, ott the hear«
ing of such petitions as are set down and required to be
heard, and draws up the orders; which orders are signed by
the Lord Chancellor, whether made in the first instance, as
of course, or afterwards, upon the hearing. Such Secretary
also files all affidavits relating to such proceedings, makes
and delivers copies thereof, and enters the petitions answer-
ed by the Lord Chancellor, and the orders made by his
Lordship, in books kept for the purpose (v).

The Secretary attends the Lord Chancellor in the Court

() In re Emmett, 27 June, 1827.  (v) See Report of Commissioners

(#) See Report of Commissioners for examining into the duties, &c. of
appointed to make a survey ofthe dif- the officers, &c., of the several
ferent Courts in England and Wales, Courts of Justice in England and
asto the Court of Chancery; ordered Wales, as to the Court of Chancery;
by the House of Commons to be ordered by the House of Commons to
printed, 20th February, 1815, p. 69. be printed, 6th June, 1816, p. 133.
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of Chancery, in Parliament, and at Court. The duties of
the Lunatic office are performed by the Secretary, assisted
by a Deputy Secretary and clerks, entirely paid by the prin-
cipal Secretary. This officer receives no salary, or other
emolument than the fees mentioned in the appendix (w). An
annual allowance was formerly made to him through the Ha-
naper office for stationery, but this has been withdrawn.

The hours of attendance at the office of Secretary of Lu-
natics in Southampton Buildings are from nine in the morn-
ing till four in the afternoon, and from six till eight in the
evening.

It is the duty of the Clerk of the custodies of idiots and
lunatics, to make out commissions of idiocy and lunacy, and
to do other acts in relation to such commissions; the par-
ticulars whereof may be collected from the statement of the
proceedings upon which his fees are receivel. The du-
ties are performed by one person, who considers himself
both deputy and under clerk; as deputy, he is paid by his
principal altogether; as under clerk, he is paid by certain
gratuities, which he has been in the practice of receiving for
his own use. The principal has no salary. The office
hours are from ten in the morning till two in the afternoon,
and from five till eight in the evening. The holidays kept,
are Christmas-day and the two following days, Good Fri-
day, and the Monday and Tuesday in Easter and Whitsun
weeks (z).

The regular Commissioners of lunatics in London are five
in number, and are appointed by the Lord Chancellor, who
signifies such appointment to the Secretary of Lunatics, and
directs him to insert their names in the list of regular Com-
missioners.

‘When a commission in the nature of a writ de lunatico in-
quirendo has issued, the Commissioners sign a precept to the
sheriff for summoning a jury to execute the commission,
and they sign also the process for procuring the attendance
of the witnesses who are to be examined. At the time and
place mentioned in the precept, three of the Commissioners
attend and execute the commission, by taking the inquisition

() See Appendix. () See last-mentioned Report, pp. 134, 136.



27

found by the jury, which inquisition they sign, seal, and re-
turn to the Lord Chancellor.

They are entitled to receive no salaries or other emolu-
ments beyond the fees mentioned in the Appendix (y), which
appeared by the report of the Commissioners to have been
received for twenty years and upwards (s).

The Clerk of the custody of papers in matters of idiots and
lunatics in Ireland, is an officer in the nomination of the
Lord Chancellor of Ireland, and has usually been the same
person who filled the situation of his Lordship’s Secretary.

The duties of this office are few, consisting of the cus-
tody and preservation of all petitions, affidavits, reports, and
accounts, in matters of idiots and lunatics, and the making
out and attesting copies of those documents, and of the or-
ders which may have been made on the petitions lodged with
him (a).

With respect to the jurisdiction in the English colonies,
it appears that the several Governors of Dominica (6), An-
tigua (c), Nevis (d), St. Christopher (¢), Jamaica (f), and the
Bahamas (g), have express authority given to them by their
respective commissions, to make orders and directions for
preparing grants for the custody or commitment of lunatics

IDIOTS, LUNATICS, &c.

within their jurisdiction.

In Barbadoes (4), Tobago (i), Grenada (k), and Tortola (?),

(y) See Appendix.
. (z) Seelast-mentioned Report, pp.

136, 137.

(o) First Report of Commissioners
to inquire into duties, &c. of the of-
ficers of Justice in the Courts in Ire-
land; ordered by the House of Com-
mons to be printed, 6th February,
1817, pp. 99, 324.

(5) See Second Report of the Com-
missioner of inquiry into the ad-
ministration of Justice in the' West
Indies; ordered by the House of
Commons to be printed, 18th April,
1826, p. 34.

(c) 1d. p. 68.

(d) Ibid.

(¢) 1d. p. 69.

(/) First Report of Commissioners
of inquiry into the administration of
justice in the West Indies; ordered
by the House of Commons to be
printed, 29th June, 1827, pp. 61,
204. '

(9) Third Report, &c.; ordered to
be printed, 12th June, 1829, pp. 65,
131.

(h) First Report of Commissioners
of inquiry, &c., p. 20.

(i) Id. p. 128.

(k) Ibid.

(!) Second Report of Commission-
ers, &c., p. 69.
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no special authority in lunacy is delegated to the respective
Governors, but the jurisdiction is exercised by the Court of
Chancery in those places.

In the united colomy of Demerara and Essequibo, and co-
lony of Berbice, where the Dutch law prevails, the superior
Court has authority to appoint curators over the person and
property of idiots, prodigals, and lunaties (m).

SECTION III.

Of the Jurisdiction in Scotland.

+ BY the 18th article of the union of England and Scot-
land, which was effected in the reign of Queen Anne (n), it
is ordained, that all the then existing Scotch laws should re«
main in force, alterable, however, by the united Parliament
of Great Britain; so that the municipal or common laws of
England are, generally speaking, of no force or validity in_
Scotland, though, since the union, general statutes passed in
England bind and extend to Scotland, even if that country
be not particularly mentioned; the usual method when it is
intended not to include Scotland, is to add a proviso to that
effect (o).

The law of Scotland provides curators, not only for mi-
nors, but for every person who, either froma total defect of
judgment, or, secondly, from a disordered brain, or, thirdly,
from the wrong texture or disposition of the organs, is na~
turally incapable of managing his affairs with discretion.

Of the first class, are fatuous persons, called also idiots
in the law of Scotland, who are entirely deprived of the fa-
culty of reason, and have an uniform stupidity and inatten-

(m) Second Report of Commission- by the House of Commons to be
ers of inquiry into the administration printed, 25th July, 1828; p. 68.
of justice in the West Indies and () 5 & 6 Anne, ch. 8.

South American colonies; ordered (o) See 2 Burrow’s Rep. 853.
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tion in their manner, and childishness in their speech, which
generally distinguish them from other men; and this dis-
temper of mind is commonly from birth, and incurable,
Furious persons, who may be ranked in the second class,
canpot be said to be deprived of judgment, for they are fre-
quently known to reason with acuteness; but an excess of
spirits, and an overheated imagination, obstruct the applica-
tion of their reason to the ordinary purposes of life; and
their infirmity is generally brought on by sickness, disap-
pointment, or other extemal accidents, and frequently inter.-
rupted by lueid intervals. Under these may be included
madmen, though their madness should not discover itself by
acts of fury, but by a certain wildness of behaviour flowing
from a disturbed fancy, Lunatics are those who are seized
with periodical fits of frenzy. Some doctors distinguish be-
tween fatuity and a certain degree of imbecility, which nearly
approaches to it (p).

The guardianship of all unprotected persons, by reasom
of weakness of understanding, by extreme youth, natursi
infirmity of talent, by nature or disease, was formerly vested
in the Crown. The King, as pater patrie, was clothed with
aunthority to do this; and, as 2 matter of course, where per-
sons, within the age of pupilarity, have neither testamen-
tary tutors appointed to them, nor a tator at Jaw, served to
the office, his Majesty, through his Exehequer, still bestows
a gift of tutory on some one to protect the pupil. It was
his Majesty's privilege and right to mame protectors at plea-
sure, to persoms visited by furiosity or imbecility of intel-
lect, till his right was limited by the statute 1585, c. 18,
which enmacted, ¢ That the nearest agnates and kinsmen of
natural fools, idiots, and furious persons, shall be served, re-
ceived, and presented, according to the disposition of the
common law, to their tutory and curatory’ (g).

By the common law, in the above passage, is meant the
civil law in force in Scotland.

The Barons of the Exchequer in Scotland exercise the

(p) Erskine Inst. by Ivory, 198,  (g) See Craig, lib. 2, Dieg. 20, sect.
199; see principles of Law of Scot- 9; and 6 Shaw & Dunlop, pp. 433-4.

land, by Wallace, Vol. 1, book 6, tit. 1 Stair’s Inst. 52.
17.
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King's prerogative in the same manner, nearly, as the Chan-
cellor in England, but neither of them is subject to the laws
of the other ().

The regular method pointed out by the law of Scotland
for declaring fatuity or furiosity is, by brieves [writs] issu-
ing from the Chancery there, directed to the Judge ordinary
of the territory, where the person who is said to be fatuous
or furious resides, directing such Judge to call an inquest
for inquiring, first, into the person’s true state; and, secondly,
on whom the office of curatory may be conferred. The
person concerning whom the inquiry is directed ought to
be made a party to the brief, because, if he be truly of sound
mind, he has good interest to oppose it; and instances have
occurred of such brieves being advocated upon the party’s
opposition (s).

The law of Scotland commits the care of fatuous and fu-
rious persons to the next male agnate, of the age of twenty-
five years. A father has a natural right to the curatory of
his fatuous or furious son: and a husband, as his wife's ad-
ministrator in law, excludes agnates, in the case of her fa-
tuity (¢). :

‘When the service is returned to the Chancery in Scotland,
a letter of tutory is granted in the King’s name, appointing
him tutor who is found by the inquest to be the nearest ag-
nate, and a proper person; but the party may be cognosced
to be in such a state as to want tutors; and the next agnate,
notwithstanding, may decline the tutory, or perhaps the in-
quest may return that there is none capable of the office:
in this case, application must be made to the Exchequer in
Scotland for a tutory dative to the idiot or madman ().

In the tutory of idiots, madmen, or other persons incapa-
ble, the next agnate may claim preference at any time, and
that, even though another was appointed tutor dative in the
mean time: because of the probable interest he has in the
succession to the estate, which, therefore, he is presumed to
take best care of (v).

(r) 11 & 12 Vol. Dict. of Deci- (u) 1 M‘Douall’s Inst. of Laws of
sions, p. 4596. Scotland, 166.

(s) Erskine's Inst. by Ivory, 200.  (v) Id. 166,

(t) 1d. 200, 201.
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The tutor is accountable, and must find caution, for his
faithful administration, and give his oath likewise to the
same purpose ().

Where the person under curatory has recovered his facul-
ties, the Court will not discharge the curator until he has, in
the first instance, accounted with his principal (z).

A tutor to an idiot, &c., cannot alienate the heritable
subjects of the idiot, or other person under his charge, more
than any other tutor can (y).

One of the heads of the brief of idiocy is, to inquire at
what time the person fell into that condition; so that the
deeds granted by him after the time fixed by the inquest as
the commencement of his disorder, are void; but though no
service of idiocy did proceed, the party himself, on his con-
valescence, or his representatives, may reduce deeds grant-
ed by him during the furiosity. In case of lunacy, where
the party has lucid intervals, the deed, according to its com-
plexion, will be presumed to have been granted in the time
either of the furiosity or intermission; but otherwise the
presumption lies for the deed (2).

And a verdict on such an inquiry is a sufficient founda-
tion, without further evidence, for setting aside, not only all
such deeds of the fatuous person as were granted after pro-
ducing the evidence to the inquest, but likewise such as
were granted before that, if after the time when, according
to the proof, the fatuity began (a).

The person alleged to be fatuous and furious ought re-
gularly to be exhibited to the inquest, that they may be the
better able, after conferring with him, to form a judgment
of his state from their own knowledge; and this holde more
especially in the cases of fatuity, and of a distempered brain,
which are habitudes not quite so obvious to the senses as
furiosity, and, in some cases, hardly to be discovered but by
conference. The verdict, therefore, of the inquest, concern-
ing the person’s present condition, is grounded on the con-
viction arising in their breasts from what they have seen;

(1) 1d. 206. (¥) 1 MDouall's Inst. 166.

(%) Miller, 15th May, 1810; Fac. (=) Ibid.
Coll. (a) Erskine’s Inst. by Ivory 200,
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but that pa’rt of it which relates to his past state must, of
necessity, rest on the testimony of witnesses.

As fatuous and furious persons are, by their very state,
incapable of consent, and consequently of obligation, all deeds
granted by them may be declared void, by an action before
the Court of Session, at the suit even of their heirs, upon pro-
per evidence by witnesses of their fatuity or furjosity at
the time of signing, though they should never have been
cognosced idiots, during their lives, by an inquest ().

Some few instances occur of the Sovereign’s giving cura-
tors to idiots, where the next agnate has not clajmed the
office; but such gifts are a deviation from the law, since
they pass without any inquiry into the state of the person
to whom the curator is appointed; and they are admit-
ted only from necessity, that the affairs of the idiot may not
suffer. Hence, the curator of law to an idiot, though he
should not serve till after the year in which he might have
served, is preferred to the tutor dative as soon as he offers
himself (c). ,

In a late case, the appointment of a curator was resisted,
in the name of the party said to be imbecile; and it was ar-
gued, that he could not be deprived of his right to conduct
his own affairs, unless regularly cognosced by a Jury, The
Lourt, however, having remitted to the Sheriff to receive
evidence, and being satisfied, on his report, and after a
hearing in presence, of the necessity of a curator, sustained
their appointment. On appeal to the House of Lords, the
case was remitted to the Court of Session in Scotland, for
the opinion of the fifieen Judges, to reconsider the case,
particularly as to the power of the Court to proceed without
a cognition (d).

The majority of the Judges, held that the Court has pow-
er to appoint a curator bonis; whose appointment, although
in its own nature temporary, must continue, either till evi-
dence of convalescence be adduced, or a tutor at law has
been served; and secondly, that the Court has no power to

(b) Erskine's Inst. by Ivory, 202, (d) Bryce v. Graham, 2 Wilson
(c) Ibid. & Shaw, 481.
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compel any party to sue out a brief of cognition, and therefore
they] cannot limit the appointment to any definite period.
And the Court refused to recall the nomination of the cu-
rator (¢); which judgment, on appeal to the House of Lords,
was affirmed without costs (f).

Persons, let them be ever so profuse, or liable to be im-
posed upon, if they have the exercise of reason, can by the
law of Scotland effectually oblige themselves, till they be
fettered by the methods of law. This is done by interdic-
tion; which may be defined, a legal restraint laid upon those
who, either through their profuseness, or the extreme facili-
ty of their tempers, are too easily induced to make hurtful
conveyances, by which they are disabled from signing any
deed without the consent of their curators, who are called
interdictors. Interdiction is either voluntary or judicial.
In voluntary interdiction, the person to be interdicted agrees
to the restraint. This sort is generally executed by a writ-
ing in the form of an obligation, by which the grantor, sen+
sible of his own unfitness for business, binds himself not to
do any act with respect to his estates, without the consent
of those persons whom, by the deed, he authorizes to super-
intend for him, or, in other words, without whose consent he
binds himself not to act (g).

By the Roman law, there could be no interdiction, with
out a previous inquiry into the condition of him who was to
be laid under it; for it was deemed contrary to the nature
of property, that any man should be\subjected, even by his
own consent, in the disposal of his estate, to the humour or
caprice of another, without legal grounds.

Voluntary interdiction, after it is imposed, cannot be re-
called at the pleasure of the party interdicted; but may, by
process before the Court of Session at his suit, or by the
mutual consent of the party and his interdictor (A).

Judicial interdiction is imposed by a sentence of the Judge,
disabling persons of profuse or facile dispositions from grant-

(e) Bryce v. Graham, 6 Shaw &  (g) Erskine's Inst. by Ivory, 203.
Dunlop, Cases in the Court of Ses- See 3 Wilson & Shaw, 324.
sion, p. 425. (k) See Erskine's Inst. by Ivory,

¢f) S.C.3 Wilson & Shaw, 323. 203-4.

D
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ing deeds to their prejudice, without the consent of inter-
dictors.

The cognizance of judicial interdictions belongs to the
Court of Session, where sentence proceeds either first, post
causam cognitam, upon an action brought against the pro-
digal by his heir, or his next of kin ; or, secondly, ex nobili
aofficio of the Judge; who, if he perceive, during the pen-
dency of a suit, that either of the litigants is from the facility
of his temper subject to imposition, will interdict him, ex
proprio motx. The sentence of the Court imposing this
restraint has no retrospective quality, as a verdict upon a
brief of idiocy has. Judicial interdiction cannot be taken
off but by the authority of the same Court which imposed
it, finding that the party is become sane. And this au-
thority secures all who shall contract with him, though the
strongest evidence should be brought, that he still continues
profuse, or iable to be imposed upon; for, as it was the sen-
tence of the Court which alone gave force to the restraist,
the same authority is sufficient to take it off (z).

The law of Scotland, as to excusing persons from punigh-
ment who have committed crimes under the influence of in-
sanity, seems, for the most part, like that of England (y).

() See Erskine’s Inst. by Ivory, 1 Vol. pp. 36 to 44, 2nd ed. The
203-4. trial of Sir A. G. Kinloch, for mur-

() See 1 Hume's Comm. on the der, 25 Vel. Howell’s State Trials,
Law of Scotland respecting Crimes, p. 891. See post, ch. xii. s. 1.

>



CHAPTER III.

OF EVIDENCE RESPECTING THE EXISTENCE OF INSANITY.

BEFORE any person is deprived of his personal liberty,

or power of entering into contracts binding himself or his

property, or exonerated from the penal consequences at-
tending acts of a criminal nature, on the ground of insanity,
clear and satisfactory evidence must be adduced to prove
that the party labours under such alleged incapacity, in or-
der that persons may not be cruelly debarred of their liber-
ty, or power of contracting, or exempted from punishment,
on dlight and insufficient grounds. The existence of in-
sanity is a fact, which, by the law of England, is not in
general decided without the intervention of the verdict of a
jury (a), whose decision in such cases, as in other questions of
fact, ought to be founded on clear and unexceptionable
evidence submitted to their consideration. On inquiries
upon this subject the same general rules of evidence are to
be observed as in other trials. It is the correct practice,
where the question turns on the sanity of a party, to give
particular acts of madness in evidence, and not general

(a) There has been a departure from such cases the existence of unsound-
this principle in some modern acts ness of mind is determined on affi-
of Parliament, 1 & 2 Geo. 4, c.114; davit only, either by the Lord Chan-
6 Geo. 4, c. 74, and 11 Geo. 4 & cellor or by a Master in Chancery,
1 Will. 4, c. 60, 8. 5, enabling the to whom the matter is referred. See
Lord Chancellor, in certain cases, to post, ch. viii. s. 3.
appoint a person to convey and trans-  In proceedings in the Ecclesiasti-
fer lands and stock vested in luna- cal Courts, insanity, like other facts,
tics as trustees, who have not been is proved by the examination of wit-
found such by inquisition; and in nesscs on intexrogatories in writing.

p2
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evidence that the party is insane (a). Reason, being the
common gift to man, raises the general presumption that
every man is in a state of sanity, and that insanity ought
to be proved; and in favour of liberty and of that dominion
which, by the law of nature, men are entitled to exercise
over their own persons and properties, it is a presumption
of the law of England, that every person, who has attained
the usual age of discretion, is of sound mind until the con-
trary is proved : and this holds as well in civil as in criminal
cases (b).

Insanity. is in many cases a state of mind not only not
easily reducible to any correct definition, but not easily as-
certained, being frequently a disorder in those faculties,
with the sound state of which mankind in general has made
but a very moderate progress. But experience and obser-
vation will shew, that insanity may subsist in various de-
grees, sometimes slight, as partaking rather of disposition
or humour, which will not incapacitate a man from manag-
ing his own affairs, or making a valid contract. It must be
something more than this, something which, if there be any
test, affords demonstrative proof of the incapacity of the
individual to be trusted with the management of himself
and his own concerns. Madness, when not raving, is
sometimes an invisible quality, but it discovers itself, it
presents its symptoms, it betrays and accuses itself by
the most ordinary actions. The habit, the exterior ap-
pearance, the conversation, and other actions of a man, may
furnish proofs of insanity, on account of their extravagant
and unreasonable nature. But, as it is an habitual state or
disposition, and generally a permanent affection of the mind,
its existence must be proved, not by one instance of unrea-
sonable conduct, but by reiterated acts, and a multiplicity of
actions, by the testimony of persons who have been attentive
observers of them.

In the general relations of life, a man may be thought-
less, ridiculous, and extravagant; yet such errors will not be
sufficient to fix the charge of insanity, which consists either

(a) 2 Atk. 340. (5) 1 Hale's P. C, 33.
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in false perceptions, or erroneous reasoning on objects dis-
tinguished in their true colours. Many individuals of this
kind require guardians of their property, as much as per-
sons really insane; but the law of England does not sanc-
tion the exercise of any such discretionary power. The
difficulty arises when this wild absurd conduct is attended
with such inconsistencies as lead to the suspicion that the
perceptions or the reason are affected. Under such cir-
cumstances individuals are proper subjects for the advice
and remonstrance of friends, who may induce them to adopt
a more prudent course of conduct, but not for the restraints
imposed by law on lunatics.

2. The judicial investigations of insanity are, for the most
part, confined to the inquiry whether such a state of inca-
pacity arising from insanity exists, as actually disqualifies the
person whose sanity is disputed, from conducting himself
with personal safety to himself or others, or from managing
and disposing of his own affairs and property.

Weakness of mind and insanity are susceptible of de-
grees and considerable differences; incapacity may increase
and diminish in proportion to these degrees and these dif-
ferences; but it is impossible to fix them in general, or to
mark precisely the frontiers, the almost imperceptible limits,
which separate insanity from sanity, or to number the de-
grees by which reason declines and falls into annihilation.
It is necessary to consider such degrees so far only as they
afford circumstances of evidence of legal competency or in-
competency of mind.

A person’s being of weak understanding, is not of itself any
objection in law to his disposing of his estates. Courts will
not measure the extent of people’s understandings or capaci-
ties; if a man, therefore, be legally compos mentis, be he
wise or unwise, he is the disposer of his own property, and
his will stands as a reason for his actions; and there is no
such thing as an equitable incapacity where there is a legal
capacity (c).

The doubtful and uncertain point at which reason disap-

(¢) Osmond v. Fitaroy, 3 P. Wms. 128; Willis v. Jernegan, 2 Atk. 251.
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pears, and where incapacity becomes evident and manifest,
can be ascertained only by an examination of the particular
circumstances of each individual case requiring decision.

From the diversity of views which have been taken of the
precise condition of the mind which constitutes insanity, some
important conclasions may be deduced—First, that all the
faculties of the mind are capable of being affected in the
maniacal state, though not always equally, or at one and
the same time—Secondly, that it is hardly possible to ex-
press in words the nice distinctions that mark the bounda-
ries of reason and insanity, or to specify the delicate grada-
tions by which weakness of intellect, depression of spirits,
violence of temper, and eccentricity of manuner, degenerate
into actual disease— Thsrdly, that, in determining the ques-
tion of sanity or lunacy, the common sense of mankind must
ultimately be relied on; and that its decision cannot receive
much assistance from metaphysical speculations, although a
general knowledge of the faculties of the human mind and
their mode of operation, will afford much assistance in lead-
ing to correct conclusions respecting insanity.

3. In deciding whether a party is of sound or unsound mind,
one of the most important points to be considered, and
whicli should be distinctly ascertained, as far as it can be
fixed, is, what is the test and criterion of unsound mind,
and where eccentricity or caprice ends, and derangement
commences. Derangement assumes a thousand different
shapes, as various as the shades of human character. It
shews itself in forms very dissimilar both in character and in
degree. It exists in all imaginable varieties from the frantic
maniac, chained down to the floor, to the person apparently
rational on all subjects, and in all transactions save one;
and whose disorder, though latently perverting the mind,
yet will not be called forth, except under particular circum-
stances, and will shew itself only occasionally. We have
heard of persons at large in Bedlam, acting as servants in
the institution, shewing other maniacs, and describing their
cases, yet being themselves essentinlly mad. We have
heard of the person who fancied himself Duke of Hexham,
yet acted as agent and steward to his own committee. It
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bes probably happened to moet persons who have made a
comsiderable advance in life, to have had personal opportuni-
ties of seeing some of these varieties, and the intermediate
eases between mere eccentricity and absolute phrensy—ma-
niacs who, though they could talk rationally, and comduct
themwelves correctly, and reason rightly, nay, with force and
ability, on ordimary subjects, yet, on others, were in a com-
plete state of delusion, which delusion no argument or proofs
could remove. In common parlance, it is trug, some say a
person is mad when he does any strange or absurd act;
others do not conceive the term madness to be properly ap-
plied, unless the persom is frantic (¢).

4. A s0und mind is one wholly free from delusion, all the
imtellectual faculties existing in a certain degree of vigour
and harmony; the propensities, affections, and passions be-
ing under the subordination of the judgment and the will,
the former being the controlling power, with a just percep-
tion of the natural connexion or repugnancy of ideas.
Weak minds, again, only differ from strong ones in the
extent and power of their faculties; but, unless they betray
symptoms of a total loss of understanding, or of idiocy, or
of delusion, they cannot properly be considered unsound.

An «nsound mind, on the contrary, is marked by delusion,
mingles ideas of imagination with those of reality, those of
reflection with those of sensation, and mistakes the one for
the other. And such delusion is often accompanied with an
apparent insensibility to, or perversion of, those feelings
which are peculiarly characteristic of our nature. Some lu-
natics, for instance, are callous to a just sense of affection,
decency, or honour; they hate those without a cause, who
were formerly most dear to them; others take delight in
cruelty; many are more or less offended at not receiving
that attention to which their delusions persuade them they
are entitled.

Retention of memory, display of talents, enjoyment in
amusing games, and an appearance of rationality on various
subjects, are not inconsistent with unsoundness of mind;
hence, sometimes arises the difficulty of distinguishing be-
tween sanity and insanity. The man of insane mind from

(¢) See Dew v. Clark, reported by Haggard, p. 5; §. C. 3 Add. 87, 88.
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disease, having been once compos mentis, pertinaciously ad-
heres to some delusive idea, in opposition to the plainest
evidence of its falsity; and endeavours, by the most inge-
nious arguments, however fallacious they may be, to support
his opinion (d).

5. The true criterion, the true test, of the absence or pre~
“sence of insanity, where there is no frenzy or raving mad-
ness, seems to be the absence or presence of what, used in
a certain senge of it, may be comprised in a single term,
namely, delusion. Wherever the patient once conceives
something extravagant to exist, which has still no existence
whatever but in his own heated imagination; and, wherever,
at the same time, having once so conceived, he is incapable
of being, or, at least, of being permanently reasoned out of
that conception—such a patient is said to be under a delu-
sion. -

Insane delusion consists in the belief of facts which no
rational person would have believed. This delusion may
sometimes exist on one or two particular subjects, though, ge-
nerally, there are other concomitant circumstances, such asec-
centricity, irritability, violence, suspicion, exaggeration, in-
consistency, and other marks and symptoms, which may tend
to confirm the existence of delusion, and to establish its in-
sane character.

The absence or presence of delusion, so understood, forma
the true and only test, or criterion, of absent or present in-
sanity. In short, delusion in that sense of it, and insanity,
seem to be almost, if not altogether, convertible terms; so
that a patient under a delusion, so understood, on any sub-
ject or subjects, in any degree, is, for that reason essentially
mad or insane on such subject or subjects in that degree.
On the contrary, in the absence of any such delusion, with
whatever extravagances a supposed lunatic may be justly
chargeable, and how like soever to a real madman he may
either speak or act on some or on all subjects; still, in the
absence of any thing in the nature of delusion, so understood,
the supposed lunatic is not properly or essentislly insane (e).

(d) Willis on Mental Derange- eases, p. 17.
ment, pp. 221, 228; Dr. Morison's  (¢) Per Sir J. Nickoll, in Dew v.
Outlines of Lectures on Mental Dis- Clark, 3 Add. 90,91.
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In most cases of delusion, the delusion founds itself, ori-
ginally, on some slight circumstance, the magnifying of
which, beyond all reasonable bounds, is nearly or quite as
good in proof of its being a delusion, as the taking up some
absurd prejudice, which is utterly unfounded, or tbat rests
upon no basis. If one whose eyesight is slightly affected,
conceives, and.in spite of all argument persists in and acts
under a conception that he is totally blind, this is as per-
fectly a delusion on the part of that person, as if nothing at
all were the matter with his eyes. If another, the proprie-
tor of a large domain, on the loss of a comparatively small
portion, is convinced to himself that he has been deprived of
the whole of it; if he persists in that conviction, in spite
both of argument and of evidence to the contrary—not only
so, if he suffers that conviction to poison and preclude his
enjoyment of the ample portion that still remains to him,
during and throughout all the rest of his life—this is as es-
sentially a delusion on the part of such person, as if he was
still in possession of every acre of his original estate.

So, if the parent of a child, really blameable to a certain
extent in some particulars, takes occasion from this to fan-
cy her a “ fiend, a monster, an incarnate devil;” if, more-
over, he be found through his whole life acting under and
upon that conception, such a parent is as much in a state of
morbid delusion, and so of insanity in regard to that child,
as if the child’s conduct were wholly irreproachable (f).

6. When delusion exists in the mind of a person on one or
more particular subjects, it is termed in law partial insanity.
In that sense the term is used by Lord Hale, who says, there
is a partial insanity of mind, and a total insanity. The for-
mer is either in respect to things, quoad Aoc vel illud insa-
mire; some persons, that have a competent use of reason in
respect of some subjects, are yet under a particular demen-
tia in respect of some particular discourses, subjects, or
applications; or else it is partial in respect of degrees; and
this is the condition of very many, especially melancholy
persons, who, for the most part, discover their defect in ex-

(f) Per Sir J. Nickoll, in Dew v. Clark, 3 Add. 180,181; and report
of §. C. by Hagg. 27.
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cessive fears and griefs, and yet are not wholly destitute of
the use of reason; and this partial insanity seems not to ex-
cuse them in the committing of any offence for its matter
capital; for doubtless, most persons that are felons of them-
selves, and others, are under a degree of partial insanity
when they commit these offences. It is very difficult to de-
fine the invisible kine that divides perfect and partial insa-
nity; but it must rest upon circumstances, duly to be weigh-
ed and considered both by judge and jury; lest, on the one
side, there be a kind of inhumanity towards the defects of
human nature; or, on the other side, too great an indulgence
given to great crimes: and the same learned judge adds,
‘ that the best measure is this—such a person as labouring
under melancholy distempers hath yet ordinarily as great
understanding, as ordinarily a child of fourteen years hath,
is such a person as may be guilty of treason or felony (g).”
The law recognises partial insanity; and, in civil cases,
this partial insanity, if existing at the time the act is done,
if there be no clear lucid interval, invalidates the act, though
not directly connected with the act itself; but, in criminal
acts, it does not excuse from responsibility, unless the insanity
is proved to be the very cause of the act (A). It is stated
in Hadfield's case, that there is a wide distinction between
civil and criminal cases. If, in the former, a man appears
upon the evidence to be non compos mentis, the law avoids
his act, though it cannot be traced or connected with the
morbid imagination which constitutes his disease, and
which may be extremely partial in its influence upon con-
duct; but, to deliver 2 man from responsibility for crimes,
above all, for crimes of great atrocity, this rule does not
apply, however well established when property only is con-
cerned; but the relation between the disease and the act
should be apparent. And a party ought not to be protect-
ed from answering criminally for acts which can justly be as-
cribed to malignant motives, and not to the dominion of
(9) 1 Hale’s P.C. 30. ported by Hagg. p. 13; S.C. 3 Add
(%) This doctrine is recognised by 93.
Sir J. Nicholl in Dew v. Clark, re-
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The doctrine of partial ineanity is applicable to civil cases
generally, although an attempt to shew the contrary was
made in a recent case (i), and will avail to defeat a will, the
direct offspring of that partial imsamity, both in the Courts
of common law, and in the Ecclesiastical Court (£).

In all the cases of hmacy which have filled Westminster
Hall with the most complicated considerations, the subjects
of them have not only had memory, and a perfect knowledge
and recollection of all the relations they stood in towards
others, and of the acts and circumstances of their lives, but
have, in general, been remarkable for subtilty and acuteness.
Defects in their reasonings have seldom been traceable, the
disease consisting in the delusive sources of thought; all
their deductions within the scope of the malady being
founded upon the immoveable assumption of matters as reaki-
ties, either without any foundation whatsoever, or so distort-
ed and disfigured by fancy, as to be nearly the same thing
as its creation. It is true, indeed, that in some, perhaps
in many cases, the human mind is stormed in its citadel,
and laid prostrate under the stroke of phrensy: these une
happy sufferers, however, are not considered by physicians
as maniacs, but to be in a state of deliriwm, as from fever.
There, indeed, all the ideas are overwhelmed, for reason is
not merely disturbed, but driven wholly from her seat.
Such unhappy patients are unconscious, therefore, except
at short intervals, even of external objects; or, at least, are
wholly incapable of considering their relations. Such per-
sons, and such persons alone, (except idiots), are wholly de-
prived of their understandings. These cases, however, are
not only extremely rare, but never can become the subjects
of judicial difficulty. There can be but one judgment con-
cerning them. In other cases, reason is not driven from her
seat, but distraction sits down upon it along with her, holds
her trembling upon it, and frightens her from her pro-
priety. Such patients are victims to delusions of the most

(i) 3 Add. 93. 274; S.C. 3 Add. 79; Heath v. Watts,
(k) Greenwood's case, 13 Ves. 89; Prerog. 1798; Deleg. 1800. See
3Br.C.C. 444; Dew v.Clark, 1 Add. post, ch. vii. sect. 6. .
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alarming description, which so overpower the faculties, and
usurp so firmly the place of realities, as not to be dislodged
or shaken by the organs of perception and sense; in such
cases the images frequently vary, but on the same subject
are generally of the same terrific character. Here, too, no
judicial difficulties can present themselves; for who could
balance upon the judgment to be pronounced in cases of
such extreme disease?

Another class, branching out into almost infinite subdi-
visions, under which, indeed, the former, and every case of
insanity may be classed, is, where the delusions are not of
that frightful character, but infinitely various, and often ex-
tremely circumscribed ; yet, where imagination (within the
bounds of the malady) still holds the most uncontrollable
dominion over reality and fact: and these are the cases
which frequently mock the wisdom of the wisest in judicial
trials, because, such persons often reason with a subtlety
which puts in the shade the ordinary conceptions of man-
kind; their conclusions are just, and frequently profound;
but the premises from which they reason, when within the
range of the malady, are uniformly false;—not false from
any defect of knowledge or judgment, but because a de-
lusive image, the inseparable companion of real insanity, is
thrust upon the subjugated understanding, incapable of re-
sistance because unconscious of attack (f).

Extraordinary instances of delusion on particular sub-
jects with apparent general sanity are related. Two cases
of this kind were mentioned by Lord Erskine, who said,
that he examined, during the greater part of a day, an
unfortunate gentleman, who had indicted his brother, to-
gether with a keeper of a madhouse at Hoxton, for hav-
ing imprisoned him as a lunatic, whilst, according to his
evidence, he was in his perfect senses. Lord Erskine
said, that he was, unfortunately, not instructed in what
the lunacy consisted, although his instructions left him no
doubt of the fact; but, not having the clue, the lunatic
completely foiled him in every attempt to expose his in-
firmity, although he left no means unemployed, which long
experience dictated, but without the smallest effect. The

(i) Erskine's specch in Hadfield's trial, 27 Vol. Howell's St. Tr. 1313,
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day was wasted, and the prosecutor, by the most affecting
history of unmerited suffering, appeared to the judge and
jury, and to a humane English audience, as the victim of
the most wanton and barbarous oppression; at last Dr.
Sims came into Court, who had been prevented from an
earlier attendance. From Dr. Sims, the able advocate as-
certained that the very man, whom he had been above an
hour examining, believed himself to be the Lord and Saviour
of mankind; not merely at the time of his confinement,
which was alone necessary for his defence, but during the
whole time that he had been triumphing over every attempt
to surprise him in the conceabment of his disease. His
Lordship then affected to lament the indecency of his ig-
norant examination, when the lunatic expressed his forgive-
ness, and exclaimed, with the utmost gravity and emphasis,
in the face of the whole Court, *“ I am the Chrisi:" and so
the cause ended.

Wood's case, before Lord Mansfield, and related upon his
authority, is still more extraordinary. Wood twice indicted
Dr. Munro for false imprisonment in & madhouse, when, as
Wood stated, he wassane. On the first trial, though not till
after a long cross-examination without success, yet, on the
clue being furnished by Dr. Battie, his insanity became ap-
parent. The subject of the delusion was the imagination
of corresponding in cherry juice with a princess; that hav-
ing been imprisoned in a high tower, and being debar-
red the use of ink, he had no other means of correspon-
dence but by writing his letters in cherry juice, and throw-
ing them into the river which surrounded the tower, where
the princess received them in a boat. There existed, of
course, no tower, no imprisonment, no writing in cherry
juice, no river, no boat; but the whole was the inveterate
phantom of a morbid imagination. Wood again indicted Dr.
Munro, knowing that he had lost his former cause by speak-
ing of the princess; and such, said Lord Mansfield, is the
extraordinary subtlety and cunning of madmen, that, when
he was cross-examined on the trial in London, as he had
successfully been before, in order to expose his madness,
all the ingenuity of the bar, and all the authority of the
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Court, could not make him say a single syllable upon that
topic, which had put an end to the indictment before ; al-
though he still had the same indelible impression upon his
mind, as he signified to those who were near him; but,
conscious that the delusion had occasioned his defeat at
Westminster, he obstinately persisted in holding it baek (%).

4¢ Cases of this kind, (observes Dr. Conolly), are quoted in
medical books, to shew the difficulty of proving insanity, but
they shew us something more. For, where the difficulty of eli-
eiting a proof of a disordered mind is so great, where the dis-
order is so limited and so seldom evinced, what possible right
can any one have to interfere with, or to imprison any man
soafflicted? Assuredly no more right than to imprison a man
for being short sighted, or a little lame of one leg. Unless the
man, mentioned by Lord Erskine, was disposed, in conse-
quence of his belief in the real presence of the Saviour, to
inflict injury on any one or on himself, or unless it led him
to neglect his affairs and his family, those who confined
him were justly indicted for false imprisonment, and ought
to have been punished. An unfortunate gentleman fancies
that a princess is in love with him—a very harmless fancy
in itself; he wanders about the woods, or spends his ro-
mantic days on the banks of a river, and meditates on his
passion—surely he might spend his time less innocently
than this! He carves the name of his beloved on trees;
he indites moving letters to her in cherry juice. He fancies
himself debarred from seeing the face he adores, and thinks
that he is a prisoner in some high tower which overlooks the
flood—fancies foolish enough, but certainly not very dan-
gerous! He commits his letter to the guardianship of the
river, and bids the waters ¢ flow on,” and, ere they reach
the sea, convey his written words to the bower of his amis-
tress. There is nothing very criminal in all this. But the
poor man has money, and relations who want it. Instead,
therefore, of being allowed to become tired of his fancies,
which be would be in time, he is waylaid, forcibly seized,
carried off to a private madhouse, and inclesed within seme

(k) 27 Vol. Howell’s St. Tr. 1316..
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dismal yard, withnmebntlumﬁcsfuhisconpmm.
By some rare accident, an opportunity is givea of inves-
tigating his real state in a Court of law. Irritated, harass-
ed, vexed, and perhaps of a disposition to shrink from pub-
Kcity of every kind, every artifice of cultivated and practised
minds is exerted to confuse him, and to make him contradict
himself; the most dexterous questions, the most artful in-
sinuations are by turns levelled at him. And all in vain;
the poor man is simple enough, but shews no madness. At
last comes forth some hired wretch who has watched him
in his days of idle wandering, observed all his movements,
and dogged his path for evidence; and because the sus-
pected man will not abandon his princess, or does not deny
the affair of the cherry juice, there arises a sound of tri-
umph among his relatives; learned men felicitate themselves
on having discovered what was so difficult to detect; the
cause is ended, and the foolish lover is deprived of his pro-
perty and of his Liberty, and sent back to his borrible im-~
prisonment ” ({).

7. Persons partially insane are usually, not to say al-
ways, in a high degree eccentric in their general conduct.
Hence it is, that great general eccentricity, as the common
co-incident, being proved, assists materially in the proof of
partial insanity, where partial insanity is suspected to exist.
For as persons actually insane in some particulars are com-
monly highly eocentric in many or most; so persons highly
eccentric in many or most particulars, are, at least not un-
frequently, actually insane in some. People who dwell on
the confines of two empires, are likely enough to be found
sometimes in the one, and sometimesin the other—and they
are the more likely to be so found, when the line of demar-
cation between the two is under an indefinite and uncertain
something, a sort of mist, which renders a transition from
the one to the other side of it easy and almost impercepti-
ble —which must slways be the case in respect of that ac-
taal (though invisible) line of demarcation, (for some such

(/) See an Inquiry concerning the Indications of Insanity by Dr.
Conolly, p. 384.
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there must needs be), between mere eccentricity, situate on
the one side, and downright insanity, being upon the other;
in short, it is next to impossible, in such a case, to be con-
stantly touching upon the line, without ever going beyond
it (m). But eccentricity of character, severity and violence
arising from natural temper and passion, do not necessarily

prove derangement. In our inquiries upon this subject, it

is necessary to be cautious not to confound insanity with
mere eccentricity: upon the latter subject the - following
remarks of Dr Gooch () deserve particular attention. “In
considering insanity as an object of legal medicine, it often
becomes a question, and sometimes a puzzling one, whether
the peculiarity in the mind of the person who is the subject
of investigation does or does not constitute unsoundness of
mind? On these occasions it is often said, that the peculiari-
ty is not madness, but eccentricity. ' To form a proper opin-
ion on this question, it is necessary to have an accurate con-
ception, not only of what we mean by the word $nsanity, but
also of what we mean by the word eccentricity.”

Now, the persons who have passed for eccentric, and
whom the author last cited has had opportunities of observ-
ing, he divides into three classes.

¢ First, those who differ from the rest of mankind, chiefly
in their objects and pursuits. Instead of desiring and aim-
ing at the common objects of human wishes, namely, rising
in life, the attainment of a competence, the acquisition of
wealth and power, they are contented in these respects to
remain stationary, and they dedicate the whole of their time
and talent to the cultivation of their mind, and the acquisi-
tion of knowledge. 'This peculiarity of pursuit, unless coun-
teracted by much intercourse with polished society, gene-
rates various peculiarities in their appearance, habits, man-
ners, and modes of expression; they are careless, often slo~
venly in their dress, awkward in their manners, singular, and
often pedantic in the topics and language of their conver-
sation. Such persons are called eccentric, but their eccen-
tricity counsists only in their pursuits and manners; it is the

(m) $ Add. 182,
(n) Account of the Diseases peculiar to Women, 189—192.
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simplest and most unquestionable form of eccentricity, and
i8 compatible with the healthiest, happiest, and most vigo-
rous state of mind.

The second class consists of persons who differ from the
rest of mankind in the singularity of their opinions. With
the same materials they draw inferences widely different from
those of sensible and competent judges; they are persons of
great confidence in their own judgment, defective either in
knowledge or in comprehensiveness of mind, and by separ-
ating those facts which are favourable to their opinions, by
frequent meditation on them, and by keeping out of sight
the opposite facts, they at length attain the firmest convic-
tion of their peculiar notions. This process will sometimes
carry 4 man a great way. ‘There is at this time in America,
a Captain Symes, who is convinced that the earth is perfo-
rated from pole to pole, that the sea flows through, and that
the perforation is navigable; and he is said to be planning a
voyage to explore it. This form of eccentricity, in a minor
degree, is very common; the persons subject to it are often
clever and zealous, but they never possess very superior
minds; they have zeal for knowledge, without corresponding
sagacity; still they are eccentric, not mad, for they arrive at
their conclusions through an intellectual process, though a
crooked one. It isalaw of the human understanding, that a
little evidence perpetually presented to the mind will pro-
duce as much conviction as a greater quantity presented
rarely. :

There is still another class of persons who are called
eccentric. Those observed by Dr. Gooch have been re-
markable for a high opinion of themselves, quite dispro-
portionate to their apparent powers or actual achievements,
for rashness of conduct never corrected by experience; some
of them have had singularly calm and sweet dispositions;
others have been of stormy tempers, subject to violent gusts
of passion from trifling provocations; they have had opinions
without any intelligible reasons for them, and have most of
them had a peculiarly formal and solemn manner. After
continuing many years in this state, and passing among their
friends for eccentric characters, they have ultimately become
E
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deranged. It need scarcely be observed, that this peculi-
arity of mind, although constantly mistaken for eccentricity,
is, in truth, slumbering undeveloped madness. The signs
which ought to create suspicion of this state, are these:—
insanity being more or less prevalent in the family; a singu-
larity of manners, opinions, and actions inexplicable by the
peculiar pursuits of the individual; enormous self esteem,
mischievous schemes obstinately persisted in, and uncorrect-
ed by experience.

8. The presumption of law is in favour of sanity: and,
therefore, if a person has never been subject to a commission
of lunacy, nor has had an unsound state of mind imputed to
him by his friends or relations, or even by common fame (o),
the burthen of proof is cast upon those who impeach his un-
derstanding. And where a particular transaction is sought
to be avoided on the ground of insanity, the evidence of it
ought to apply to that particular period; and the question
in such a case is, not whether the party had ever been in-
sane before, but whether he was of sufficient sound mind on
the day of the contract in question. On the other hand, as
the law presumes the state of a man’s mind to continue un-
changed until the contrary be made manifest; if a person has
ever been subject to a commission, or to any restraint permit-
ted by law, even a domestic restraint, clearly and plainly im-
posed upon him in consequence of undisputed insanity, the
burthen of proof shewing sanity is thrown upon those who
seek to establish a lucid interval, or the soundness of his un-
derstanding (p). But, where there is satisfactory evidence of
the sanity of a party at the time of a contract, the antecedent
state of his mind, and the causes of it, may be laid totally
out of view (g).

The observations of Lord Thwrlow upon the evidence
of the competency of a party, after previous derange-

(o) The imputation of friends or clusions from impartial evidence of
relations, and the idle ramours of the facts, and not to be led astray by any
world, are not entitled to any weight such fertile sources of error and in-
or consideration in inquiries of this justice.
nature, but ought to be dismissed (p) White v. Wilson, 13 Ves. 88;
from the minds of the judge and ju- and see Butl. Co. Litt. 246.b., n. (1).
ry; who are bound to form their con-  (g) 1 Dow, P. C. 177. )
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meént had been established, claim attention. His Lordship
said—*¢ There is an infinite, nay, almost an insurmountable
difficulty, in laying down abstract propositions upon a sub-
ject which depends upon such a variety of circumstances, as
the legal competency of the mind to the act in which it is
engaged, if its competency be impeached by positive' evi-
dence of an anterior derangement, or affected by circumstan-
ces of bodily debility, sufficiently strong to lead to a sus-
picion of intellectual incapacity. General rules are easily
framed, but the application of them creates considerable dif-
ficulty in all casesin which the rule is not sufficiently compre-
hensive to embrace every circumstance which may enter into
and materially affect the particular case. There can be no
difficulty in saying, that if a mind be possessed of itself, and
that, at the period of time, such mind acted, that it ought to
act efficiently. But this rule goes very little way; for it is
extremely difficult to lay down, with tolerable precision, the
rules by which such state of mind can be tried; but the
course of procedure for such purpose allows of rules. If
derangement be alleged, it is clearly incumbent on the party
alleging it to prove such derangement. If such derange-
ment be proved, or be admitted to have existed at any par-
ticular period, but a lucid interval be alleged to have pre-
vailed at the period particularly referred to, then the bur-
then of proof attaches on the party alleging such lucid in-
terval, who must shew sanity and competency at the period
when the act was done, and to which the lucid interval re-
fers. And it certainly is of equal importance that the evi-
dence in support of the allegation of a lucid interval, after
derangement at any period has been established, should be as
strong and as demonstrative of such fact, as where the object
of the proof is to establish derangement. The evidence in
such a case applying to stated intervals, oughtto goto the state
and habit of the person, and not to the accidental interview
of any individual, or to the degree of self possession in any
particular act; for, from an act with reference to certain cir-
cumstances, and which does not of itself mark the restric-
tion of that mind, which is in general deemed necessary
to the disposition and management of affairs, it were ex-
E2



52 OF EVIDENCE

tremely dangerous to draw a conclusion so general, as that
the party, who had confessedly before laboured under a
mental derangement, was capable of doing acts binding on
himself and others” (r). Lord Chancellor Eldon is reported
to have said, that he could not assent to Lord Thurlow’s pro-
position, that where lunacy is once established by clear evi-
dence, the party ought to be restored to as perfect a state
of mind as he had before; to be proved by evidence as clear
and satisfactory; and supposed the strongest mind reduced
by the delirium of a fever, or any other cause, to a very in-
ferior degree of capacity, admitting of making a will of per-
sonal estate, to which a boy of the age of fourteen is compe-
tent, the conclusion is not just, that, as that person is not
what he had been, he should not be allowed to make a will
of personal estate. There may be frequent instances of
men restored to a state of mind inferior to what they pos-
sessed before; yet it would not be right to support commis-
sions against them (s). And in cases where the validity of a
deed or other instrument is in dispute, the question is not,
whether a man has been insane, but, whether he has reco-
vered such a quantum of disposing mind at the time of exe-
cution as ought to give it effect (¢).

It was contended in a recent case, where there was evidence
of a lunatic’s having had at least one lucid interval, that it was
no objection to the admissibility of the presumption that a
lease had been surrendered, that the party entitled to the
reversion had been found a lunatic by inquisition; because
such finding is not inconsistent with the supposition that
the lunatic might have had lucid intervals, and that during
one of such lucid intervals such surrender might have been
accepted (u).

9. As delay has a tendency to deprive parties claiming
under deeds or other instruments of the means of shewing
the capacity of the persons who executed them, length of
time is an important feature in all cases, in raising a pre-

" (r) Attorney-General v. Parnther, () 5 Dow, P. C.236.
3 Bro. C. C. 443. See post, ch. vii. (v) Lopdallv. Creagh, Bligh’s Rep.
sect. 5. new series, 1 Vol. p. 266.

(») £xparte Holyland, 11 Ves. 11,
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sumption of sanity, where an attempt is made at a distant
period to impeach them on the ground of the mental inca-
pacity of the parties who executed them. -

This principle was laid down by Lord Chancellor Eldon,
that if property has been disposed of twenty or thirty years
before, formally, and with the concurrence and assistance
of individuals of good character; and if that disposition has
not been quarrelled with as speedily as may be, and only chal-
lenged when the parties best acquainted with the whole
circumstances of the transaction are dead and gone—it is
dangerous to set aside that disposition, at the distance of
twenty or thirty years, upon a ground so fallible as human
memory and testimony as to the state of the person making
that disposition at other moments, without at all applying
to the moment when he executed the deed sought to be
impeached (v). And therefore, in a ease where, on the one
side, there was clear and positive evidence of the sanity of
a party who executed deeds; and, on the other, only general
evidence to impeach them, which consistently with the posi-
tive evidence could not be true, the deeds were sustained.
Thus, in support of an action brought in 1808, to reduce
certain- deeds executed between 1782 and 1799, upon the
ground of the insanity of the grantor; parol evidence was
given that he was quite deranged from 1781, till his death
in 1804; the evidence applying to his insanity generally,
and not to the particular moments when the deeds were ex-
ecuted: and this evidence was encountered by parol evi-
dence of his general sanity during the same period; and the
latter evidence corroborated by notes or receipts, written
by the grantor, having reference to the ‘contents of the
deeds, and shewing that he understood their nature and
effect; and also by the deeds themselves, which were ra-
tional in his circumstances; corroborated also by the cir-
cumstances of the deeds being attested by witnesees of un-
impeached credit, who considered the grantor sane, and of
his having been, in 1784, served heir, and infeft in the sub-
jects conveyed by the deeds, and having sold part of the
lands, and mortgaged the remainder; such transactions

(v) 5 Dow, Parl. Cas. 236, 237.
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having proceeded on the supposition of his sanity, and re-
maining unchallenged until after the death of the grantor,
when an action was brought to set aside the deeds. The
Court of Session in Scotland reduced the deeds; but, on ap-
peal to the House of Lords, that decision wasreversed, and
the deeds were held to be valid (w). It obviously be-
comes much more difficult to ascertain the party's capacity
after his death, when the matter is to be determined by
the opinions of witnesses, whose faculties and degrees of
understanding differ among themselves; and who can no
otherwise represent a state of the case for the opinion of
others, than by relating instances of conduct and conversa-
tions, which, when stripped of the many circumstances that
must necessarily attend them, give but a very imperfect idea
of the true state of the fact. Where the persons who have
prepared deeds and are the attesting witnesses to their ex-
ecution, are dead, when process is commenced for setting
such deeds aside, it will be assumed, in the absence of evi-
dence to the contrary, that they would have sworn that the
party was of sane mind when the deeds were executed, and
will afford a strong presumption in favour of the sanity of
the grantor, although it be attempted to disprove it by
general parol testimony of incompetency at other times ().
Considerable difficulties frequently arise in estimating the
testimony of witnesses in these cases, for it often happens,
where witnesses are describing the condition of a person at
a former period; that those on one side describe the person
as being as mad as possible, and those on the other side
represent the person as having the strongest and soundest
intellect(y). A remarkable instance of such conflict of evi-
dence in a case of this nature is reported. On a trial at
bar on an issue out of Chancery, devisavit vel non, the three
subscribing witnesses to the testator’s will, and the two sur-
viving ones to a codicil made four years subsequent to the
will, and a dozen servants_of the testator, all unanimously
swore him to be utterly incapable of making a will, or trans-
acting any other business at the time of signing the supposed
(w) Towart v. Sellars, 5 Dow, (y) 5 Dow, P.C. 242, See post,

P. C. 231. ch. vii. s, 1.
(r) 5 Dow, P. C. 245.
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will and codicil, or at any intermediate time: and, to en-
counter that evidence several of the nobility and principal
gentry of the county where the testator resided, who fre-
quently and familiarly conversed with him during that whole
period, and some on the day whereon the will was made;
and also two eminent physicians, who occasionally attended
him, and who all strongly deposed to his entire sanity, and
more than ordinary intellectual vigour, were called as wit-
nesses; and, the attorney who drew and witnessed the co-
dicil, whose testimony had, previously to his death, been
perpetuated in Chancery, spoke very circumstantially to the
very sound understanding of the testator, and his prudent
and cautious conduct in directing the contents of his codicil,
The latter evidence prevailed, and the validity of the will
and codicil was established, and the three subscribing wit-
nesses to the will were afterwards convicted of perjury (z).

10. Where the evidence in such cases is contradictory, it
will be tried by the test of collateral circumstances, as to
which there can be no doubt, in order to ascertain how far
it is consistent with those circumstances (a). This princi-
ple was mainly relied upon by the Court in a recent case,
where a bill had been filed by an heir-at-law, stating that
the testator was incapable of managing his affairs or of
disposing of his property by will or otherwise, on account
of his defective and weak understanding; and praying that
the alleged will and codicil might be declared to have been
obtained by fraud and undue influence, and delivered up
to be cancelled.

The Master of the Rolls directed an issue devisavit vel
»on(b), and the jury on the trial of the issue found a ver-
dict in favour of the will. There bad been an application
to the Master of the Rolls for a new trial (c), which was re-
fused ; and, on appeal to the Lord Chancellor, it appeared
by the judgment, that the general incompetency of the tes-
tator was principally in question. A large number of wit-
nesses had been examined, whose evidence extended over

() Lowe v. Jolliffe, 1 Sir W. Bl.  (b) Tatham v. Wright, Reg. Lib.
Rep. 385 B. 1828, fol. 2422.

(a) Per Lord Bedesdale, 5 Dow, (¢) 8th November, 1830,
P. C. 244,
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various periods of the testator’s life, and up to his decease.
The testimony of those witnesses was very conflicting; some
of them considering the intellectual capacity of the testator
not above that of a child, and others representing him as a
man possessed of a retentive memory, of ordinary capacity,
and as perfectly competent to manage his affairs. In this
conflict of evidence, the Court was principally influenced in
their determination by certain collateral facts in the case,
which consisted of three classes: the first consisted of the tes-
tator’s correspondence with various persons; the second, of
his acts and conduct on several occasions; and the third, of
the circumstances attending the preparation and execution of
his will. The letters were said to have been written under
the influence, and by the dictation of the devisee; but this
assertion remained without any proof. In the absence of such
proof, the Court would not presume fraud or undue influ-
ence; and there was one circumstance which directly nega-
tived such a presumption; this was, that some of the letters
were written to the devisee at a time when the testator was
far away from him. Then, with respect to the acts per-
formed by the testator, he had executed twenty-three deeds
between 1782, and 1819, and some of these were of a very
important kind, one of them being a mortgage of his estate
for a large sum of maney, and others of a nature in which the
interests of other parties were involved, and who would hardly
have been content to deal with him if there had been any sus-
picion that he was not competent to the management of his
affairs. The deeds were some of them prepared, and most
of them attested by respectable solicitars, and by other in-
different persons; and their attention would naturally have
been drawn to the circumstances of the testator’s state of
mind. It could not, therefore, be expected that such soli-
citors would rashly shipwreck their clients’ interests by
dealing with a man who could not be bound by his acts.
The will of the testator was prepared by a gentleman
of great skill in his profession, and who had at that time
retired from practice, though he had formerly been the tes-
tator’s solicitor. He had before made three other wills for
him, the instructions for which were given by the testatar,
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and some of them were in his own hand-writing. That gen-
tleman had not been cross-examined on the trial, though, if
there had been any suspicion that he had been a party to col-
lusion of any kind, he might have been questioned as to his
conduct. Considering the weight and bearing of these three
heads of collateral evidence upon the case, the Court was
of opinion that a new trial ought not to be granted (d).

11. Thenotion is prevalent, that whoever commitssuicide is
under the influence of insanity: it being supposed impossi-
ble for a person in his senses to do an act so repugnant to
reason and nature (¢); but this notion is rejected by other
legal writers, and treated as a vulgar error (f).

The excuse of insanity ought not to be strained to that
length, to which it is sometimes carried by the coroner’s
juries, namely, that the very act of suicide is an evidence of
insanity; as if every man who acted contrary to reason had
therefore no reason at all. For the same argument would
prove every other criminal non compos, as well as the self-
murderer. But, on account of the forfeiture incurred by a
Jelo de se, very slight evidence of derangement at the time
will warrant the jury in finding that fact (g).

Lord Chancellor Redesdale expressed an opinion, that
insanity is not to be inferred from the mere act of suicide.
It was not inferred by law but must be proved (4). But
Lord Eldon admitted, that it was fair to consider whether,
at the time of a contract, the party did not intend to com-
mit the act of suicide; and if it. were proved, that he was,
at the moment, under the influence of that morbid feeling,
it might be a circumstance of considerable weight in lead-
ing to the inference of insanity (¢).

It was held, by Sir Jokn Nichkoll, in the Ecclesiastical
Court, that where there was no evidence of insanity at the

(d) Wrightv. Tatham, before Lord Comb. 2, 3.
Chancellor Brougham, assisted by  (g) 1 East’s P.C. 389, 390. See 1
Lord Lyndhurst and Chief Justice Coll on Lun. 404, note.
Tndal, 10 June, 1831. (k) 1 Dow, Parl. Cas. 187.

(¢) Rez v. Saloway, 3 Mod. 100. (i) 1d. 148.

(f) 1 Hawk. P.C. c.27, 8. 3;
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time of giving instructions for a will, the commission of sui-
cide three days afterwards did not invalidate it, by raising
an inference of previous derangement (£).

It cannot with truth be contended, that, in all cases, the
mere act of self slaughter should be received as complete
evidence of madness. There are instances, no doubt, in
which this act has been committed by persons in possession
of their reason, and who are consequently considered both
by the law, and by mankind in general, ashighly criminal ().

For this reason, however, it appears to be manifest, that _
where there are no circumstances to compel an opposite
conclusion, the presumption of law, which is always in fa-
vour of innocence, must be for the insanity of any self mur-
derer. That this legal presumption is coincident with the
fact, in nine cases at least out of ten, probably will not be
disputed; but the truth is, that it may be assumed as abso-
lutely certain, in all cases where it can be made out, that
there was no reasonable or intelligible motive for suicide.
To act in a matter of great and irrevocable importance with-
out any reasonable or intelligible motive at all, is as direct
and unequivocal a symptom of insanity, as any that can be
suggested; and if a man would be seized and tied for a
madman, who, without any apparent motive, should strike
or revile a mere stranger, there is evidently much more rea-
son for holding this opinion, if he aim a mortal blow, with-
out provocation, at himself. If a man is condemned to die,
and is to suffer a painful and ignominjous death to-morrow,
it is easy to conceive, that he might terminate his existence
to-night, without any suspicion of insanity. If a manis tor-
tured by an excrutiating and incurable disease, his conduct
might receive the same solution; and even in cases of a less
aggravated description, where a man kills himself because
he is plunged from affluence into beggary, because he has
incurred indelible disgrace, or has sustained some irreparable
injury in his affections, some may be inclined to presume,
that he acted rationally, though criminally, and ,put an end
to his life, because he was deliberately of opinion, that these

(k) Burrowsv. Burrows, 1 Hagg. Eccl, Rep. 109. (/) 4 Bl.Comm. 189.
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evils were more intolerable than the pain, or the conse-
quences of a voluntary death.

12, It seems that evidence, for the purpose of shewing that
insanity had prevailed in some other members of the family
of the party whose sanity is questioned, is not admissible.

This point arose in a case in the House of Lords, on an
appeal from the Court of Session in Scotland, where the va-
lidity of a marriage was disputed, on the ground of the in-
sanity of the party at the time it was contracted, when it
was attempted on the part of the appellant, in aid of his
case of constitutional insanity of the party, to go into evi-
dence of the insanity of some of his relations by his mo-
ther’s side: but this was resisted by the Commissioners, and
also upon review by the Court of Session. One ground of
appeal was, that the appellant ought to have been allowed
the further proof of the party’s insanity, by shewing that it
was constitutional in his mother’s family, because it was
clearly a relevant fact.

Lord Chancellor Eldon said, the first question was, whe-
ther the party was of sound mind at the time when he en-
tered into the contract? If not, the contract certainly could
not be valid; his opinion, however, was, that the party was
of perfectly sufficient soundness of mind to form a valid
contract; and that would dispense with the consideration of
the other very delicate point, whether the evidence to shew
hereditary insanity in the blood ought to have been receiv-
ed in a case of this nature (m).

In the case last cited, Sir Samuel Romilly is reported to
have stated in argument, that, on a trial in the Common Pleas,
the heir-at-law offered to prove hereditary insanity against
a testator, but that such proof was rejected ().

Admitting insanity to be, in many instances, an heredi-
tary disease, yet, considering the number of other causes by
which it is produced, and which can in many cases be satis-
factorily ascertained, it would not be just to infer, without
other clear evidence, because the ancestor or other relative
of aparty had been so affected, that the descendant is so also.

(m) M‘Adam v. Walker and Others, 1 Dow, P. C. 148. (n) ld. 174.
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If such facts were admissible in evidence, the inquisition
finding the ancestor of unsound mind, although founded on
imbecility arising from old age and an incapacity to manage
his affairs merely, or from some accidental cause quite inde-
pendent of constitutional predisposition, might be adduced in
evidence on a trial respecting the sanity of his descendant,
whilst the grounds, upon which the former verdict was
founded, would not appear, and an unjust prejudice might
be thus created. It is submitted that the legal course is to
confine the evidence to the actions and state of mind of the
party whose sanity is questioned.

13. The English constitution has with much care provid-
ed protection for persons who are represented to be of un-
sound mind ; and has been extremely cautious to prevent the
power of the Crown, or of individuals (o), to interfere with
such persons, from-being assumed in any case where it is
not required for the safety of the public and of individuals;
because it is difficult to exert such power without depriving
the subject of that liberty, and power of dealing with his
property, which ought to be unrestricted, unless the neces-
sity for restraint be clearly proved.

It has, in the first place, made it necessary, before a com-
mission of lunacy is issued, that a petition should be present-
ed to the person who is delegated to exercise this authori-
ty of the Crown, and imposed on such person the duty of
considering whether there is ground for an inquiry or not.
It does not allow that individual to declare, that the person
is of unsound mind; it calls on hinf to look through the case
which is brought before him, to decide whether or not there
is ground for further inquiry: if he finds that there is,
the matter then goes to a jury of the country(p). Lord
Chancellor Eldon laid it down as unquestionable, that the
Crown has not, in England, the power of taking upon itself
the care of any individuals, either as to their persons or their
property, on the ground that they are of unsound mind,
without the verdict of a jury (¢).

(0) Scec statute 9 Geo. 4, c. 41,  (p) See note, ante, p. 35.
which repealed the stat. 14 Geo.3, (g) 2 Wilson & Shaw, 517.
c. 49.
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But it frequently happens, that persons are in a state in
which it is absolutely necessary to throw around them pro-
tection, before the opinion of a jury has been obtained up-
on the question, whether they are, or are not, of unsound
mind, and unable to take care of themselves. The Lord
Chancellor, therefore, in such cases, upon receiving informa-
tion making it his duty tointerpose, interferes temporarily, for
the purpose of taking care of such individuals, until it can
be ascertained, upon the acknowledged authority of the ver-
dict of a jury, what is the real state of their minds, and how
they are to be permanently treated, with respect to the
management of their affairs (r).

14. Before a commission of lunacy issues, the duty of
that person who has the authority to issue it, requires
him to have evidence that the subject of the commission
is of unsound mind, and incapable of managing his af-
fairs; and, for that purpose, the evidence of medical men
is generally produced. If the question is brought into
controversy, the policy of the law determines, that the
judgment on which the commission is issued, is not con-
clusive against either the property, the person, or any
right the subject of it. The person issuing the commis-
sion ought at least to have a strong belief that his judg-
ment, should it be called in question, will be affirmed (s).
But the person exercising this authority is not bound to is-
sue a commission of lunacy whenever the fact of lunacy is es-
tablished, the object of such a proceeding being the welfare
of the party—by granting it, a cure might in many cases be
prevented. The true point for the consideration of the per-
son intrusted with that authority is, whether it is really ne-
cessary for the benefit of the lunatic, with reference to his
mental health and his property, that a commission should
issue. Upon this ground, an application for a commission of
lunacy against a lady, who was unquestionably a lunatic, un-
der the care of her husband, who opposed the application,
was refused; as it appeared that there was not any thing
in his conduct with reference to the care of either her pro-

(r) 2 Wilson & Shaw, 515, 520.  (s) Sherwood v. Samderson, 19
Sec ch. iv. e. 6. Ves. 286.



62 OF EVIDENCE

perty or her person, which rendered such a proceeding ne-
cessary (¢).

The Lord Chancellor, in many cases where the application
for a commission is opposed, or the lunacy of the party is
not apparent, will, before a commission is granted, make an
order for delivery of office copies of the affidavits filed, to
two physicians of his own nomination, for their perusal, and
for their afterwards visiting and having access to the sup-
posed lunatic for the purpose of examination, and for ascer-
taining the actual state of his mind, and for their afterwards
certifying to the Lord Chancellor in writing the result of
such examination, and their opinions on the state of mind of
the supposed lunatic, and the grounds upon which they form
such opinions (u).

It is not a proper mode of proceeding, merely to state
facts, in a case where the sanity of a party is in question, to
medical men, and take their opinion upon these facts, and
then leave it to the Court to judge upon those facts and
opinions, without any personal examination of the party by
the medical men(v). However valuable the testimony of
such men may be in questions of insanity, when speaking from
personal knowledge and careful observation of the indivi-
dual, nothing can be more fallacious than to try judicially
the condition of any person by a comparison of his alleged
symptoms with those which are stated by medical authori-
ties to be usually the concomitants of insanity, or to submit
the opinions of medical men, taken upon cases laid before
them, with a description of symptoms, as evidence to a Court
of justice.

It is often proper to look to the state of the bodily health,
not as in itself evidence of mental derangement, but with a
view to ascertain what effect it has had on the state of mind
of the party (w).

It was held in one case, where a party gave rational an-

(¢) Ez parte Tomlinson, and Ex In re Michell, 9 Aug. 1828, There
parte Broadhurst, 1 Ves. & Bea. 57. are numerous instances of similar
(%) Inre Galloway, 9 Aug.1827; orders.
In re Clement, 14 Aug. 1828; Ex  (v) 1 Dow, P. C. 179,
parte Tomlinson, 1 Ves. & Bea. 59;  (w) Ibid.
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swers respecting the situation and value of his estates, that
the inability to answer the most common question touching
figures was not a foundation for granting a commission (z).
Lord Chancellor Eldon, however, said, that the want of
power to comprehend the most simple proposition of figures,
es that two and two make four, may be more or less evi-
dence of unsoundness of mind; but still its weight and char-
acter are to be estimated with reference to age, situation,
and all the other circumstances by which it may be affected;
and that he did not find it easy to comprehend what some
of his predecessors intended, when they intimated that the
incapacity proved by the want of power to comprehepd the
most simple proposition of figures, is not evidence of an un-
sound mind (y).

In order to obtain an estimate of the capacity of indi-
viduals supposed to be affected by idiocy, or imbecility of
mind, the person exercising his judgment upon this ques-
tion ought particularly to ascertain the power of the indi-
vidual's attention; since his knowledge of objects, and his
memory of them, will depend on the duration of his atten-
tion: it will also be indispensably necessary to investigate
his comprehension of numbers; for, without a capacity suf-
ficient for understanding something of the first simple rules
of arithmetic, it seems impossible to comprehend the nature
and value of property, which is represented by numbers of
pounds, shillings, and pence. Cases of imbecility of mind,
produced in adults, and in those of advanced age, by para-
lytic or epileptic attacks, and from various affections of the
brain, require the same accurate investigation to determine
on the competency of such persons to be intrusted with the
management of themselves and their affairs,

15. Aninquisition of lunacy may begiven in evidence on the
trial of a person charged by an indictment, for the purpose
of shewing that the prisoner was insane when he committed
the offence(z). Such inquisitions are primd facie evidence

() Lord Donegal's case, 2 Vez.  (2) Rex v. Bowler, O. B. June,
sen. 407. 1812, before Le Blanc, J., and Lord

(y) Sherwood v. Sanderson, 19 C.J. Gibbs. See post, ch. xii. s. 1.
Ves. 286. :
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against third persons, who were strangers to the proceeding.
Thus, in a case, where an inquisition of lunacy was offered
as evidence to affect the rights of third persons, and ob-
jected to as res inter alios acta, Lord Hardwicke overruled
the objection, and said, that inquisitions of lunacy, and like-
wise other inquisitions, as post mortem, &c., are always ad-
mitted to be read, but are not conclusive (a). And in an ac-
tion upon a bond against the executors of the obligor, anin-
quisition of lunacy has been admitted under the plea of non
est factum, for the purpose of shewing that the obligor had
been a lunatic from a certain time, as found by the inquisi-
tion (3). So, where a defendant in a suit in equity resisted
the specific performance of an agreement, on the ground
of insanity, and in support of that allegation an inquisition
was produced, by which the defendant was found a lunatic
from a period long antecedent to the contract, but with lu-
cid intervals; such inquisition having been taken in the ab-
sence of the plaintiff, was held not conclusive upon him, but
primd facie evidence of the lunacy; and that it was compe-
tent to third parties to dispute the fact, and to maintain,
that, notwithstanding the inquisition, the subject of it was of
sound mind at any period of time over which the inquisition
extended (¢).

- So, where the validity of the marriage of a party, who has
been found by inquisition to be of unsound mind, is disputed
in the Ecclesiastical Court, the finding of the jury is a cir-
cumstance and a part of the evidence in support of the un-
soundnéss of mind at the time of the marriage, but no more;
for that Court must be satisfied by evidence of its own (d).

- In a case where the validity of a marriage was disputed af-
ter the death of the party, on the ground of insanity, and a
writ de lunatico inquirendo had been executed six months
after the marriage, and the verdict of a most respectable
jury, before whom the party had been produced and exa-
‘mined in person, had found him incapable for two years
antecedent to the marriage, and no attempt had been made
to impeach such verdict in Chancery; the inquisition so tak-

(a) Sergesonv. Sealey, 2 Atk.412.  (c) Hallv. Warren, 9 Ves. 609.

(b) Faulder v. Silk, 3 Campb. (d) 1 Hagg. Eccl. Rep. 356.
126. .
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en was held strong confirmation of the other evidence of
insanity (e).

A commission of idiocy, and inquisition returned thereon,
finding the party not to be of unsound mind, was held not
conclusive evidence of his sanity. But the commission, in-
quisition, and return, together with a fine, precipe, and cap-
tion of a fine and warrant of attorney, were held to be
conclusive evidence of the capacity of a party to make a
warrant of attorney and suffer a recovery, in a case where
the issue upon his sanity was joined after his death, and
the warrant of attorney and caption thereof appeared to
have been made and acknowledged before the Chief Jus-
tice at the same time that the caption of the fine was ac-
knowledged before him; and the tenant to tht precipe in
the recovery was made by fine (f).

16. There was a difference of opinion as to the admissi-
bility of a coroner’s inquest finding a party a lunatic, for the
purpose of defeating his will. Upon a trial at bar of an is-
sue from the Court of Chancery, devisavit vel non, to over-
throw the will, the defendant insisted that the testator was
non compos at the time of making it, which was the 29th,
having shot himself on the 31st. Among other circumstances,
the coroner’s inquest, which found him lunatic, was offered
to be read. The Court was divided upon the point; two of
the Judges deeming it to be inadmissible, because the par-
ties were not the same, the one being a civil, and the other
a criminal proceeding (g).

Lord Coke is of opinion that an inquisition of felo de se
taken before the coroner super visum corporis is not travers-
able, and is conclusive upon the executors or administrators
of the deceased (A); but the reasons suggested by Staun-
ford (5), whom he quotes, are very unsdtisfactory. Lord
Hale is of a different opinion, conceiving it to be a great
hardship that an inquisition, which is no more than an in-

(¢) Browningv. Reane, 2 Phill. 69. See 1 Stark. on Ev. 257; 1 Phill. on
(f) Hume v. Burton, 1 Ridg. P. Ev. 318.
C. 204. (h) 3 Inst. 55.
(9) Jomes v. White, 1 Str. 68. (i) Staunf. P. C, 183,
F
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quest of office, taken behind the backs of the executors or
administrators of the deceased, should be conclusive (¥).

It seems, indeed, to be now fully established that such an
inquisition may be removed into the King's Bench by certio-
rari, and traversed by the executors or administrators of the
deceased (/). But it is agreed, that no inquisition can be tra-
versed, to make a man felo de se, who is found not to be
so; and, therefore, if an inquisition find that the party was
non compos mentis at the time he did the act, neither the
King nor his grantee can traverse it (m); although, if the
verdict be obtained by indirect practices of the coroner, a
melius inquirendum may be obtained before special commis-
sioners, who can proceed upon the testimony of witnesses
only, and not super visum corporis(n). And though the co-
roner return to the King’s Bench an inquisition finding a fe-
o de se non compos, yet he is not obliged to return the depo-
sitions, unless there be something depending before the
Court to make it necessary (o).

17. The capacity of a party to do one act, is not conclu-
sive as to his capacity to do another, if his capacity as to the
other be triable by a different jurisdiction, whether the two
acts make one and the same assurance, or are done at one
and the same time or not. No two acts can be supposed to
be more intimately connected with each other, both in unity
of time and of assurance, than a will of both real and per-
sonal estates, written upon one and the same piece of paper or
parchment, and subscribed by one and the same signature;
and yet it is clear law, that though the probate of such a will is
conclusive evidence of the sanity of the testator to make such
will of personalty (p), yet it is by no means conclusive evi-
dence of his capacity to dispose of his real estate (¢).

(k) 1 Hale’s P. C. 416, 417. 2 Hawk. P.C. 54, fol. ed.; Rez v.

() 3 Keb. 564, 604; 2 Lev. 152; Bunney, 1 Salk. 190; 1Wms. Saund.
1 Vent. 239; Sir T. Jones, 198; 7 303,n. (1). See Jervis on the Office
Mod. 16; 3 Keb. 489; Br. Traverse, and Duties of Coroners, 283, 284.
229; 1 East, P. C. 389; 1 Wms. (o) Case of the Coroner of West-
Saund. 363; Rex v. Ripley, Skinn. minster, 2 Str. 1073.

45; §. C. 2Show. 199. (p) Partridge’s case, 2 Salk. 552.

(m) Amon. 1 Vent. 239, 278. (9) 1 Ridg. Parl. Cas. 277.
(n) Rex v. Hethersal, 3 Mod. 80;
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In a case of ejectment against a devisee, where the ques-
tion turned upon the sanity of the testator at the time of
making the will, it was held .that an executor who took a
pecuniary interest under the will was a competent witness
o support it; because the verdict in that case would only
have the effect of establishing the will as to the real proper-
ty. It would not be any evidence in the Ecclesiastical
Court, upon a question whether it were a good will as to the
personalty; nor would the probate granted to the executor
have been any evidence of the sanity of the testator on the
trial of the ejectment. In any proceeding to establish the
will as to personalty, the ejectment would be treated as res
inter alios acla (r).

A verdict in an action of ejectment, for the purpose of
trying the validity of a will as to realty, is not admissible in
a suit respecting the same will in the Ecclesiastical Court (s).

There seems to be only one instance in which the capa-
city of an agent to do one act is conclusive as to his ca-
pacity to do another, and that is the case of a fine and a
deed leading the uses of such fine (%).

By a recent statute (v), every certificate upon which any
order shall be given for the confinement of any person in a
licensed house, kept for the reception of insane persons,
must (amongst other things) be signed by two medical prac-
titioners, who shall have separately visited and personally
examined the patient to whom it relates. But such a cer-
tificate is not legal evidence of the insanity of the person
described in it.

18. Though, in general, the opinion of an individual is no
evidence in questions of science, yet persons skilled in a par-
ticular art or science may be called to state what their senti-
ments are respecting any point within the scope of their parti-
cular inquiries. On a trial where the defence was insanity,
it is reported that the Judges were of opinion, although they

() Doe d. Wood v. Teage, 5 Barn. Pugh, 1d. 265.
& Cress. 335; §..C.8 Dowl. & Ryl.  (¢) 12 Rep. 124. See post, ch. vi.
63. sect. 1.
(s) Grindall v. Grindall, 3 Hagg. (u) 9 Geo. 4, c. 4], 5. 29, See
Eccl. Rep. 259; Price v. Clark & post, ch. ix. sect. 1.
F2
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did not come to any formal resolution, that a witness of medi-
cal skill might be asked, whether, in his judgment, certain ap-
pearances were symptoms of insanity, and whether particular
acts, proved to have been committed by the prisoner, were
likely to produce a paroxysm of that disorder in a person sub-
ject to it; and that, by such questions, the effect of the testi-
mony in favour of the prisoner might be got at in an unex-
ceptionable manner. But several of the Judges are said to
have doubted whether a witness could regularly be asked his
opinion on the very point which the jury are to decide,
namely, whether, from the other testimony given in the case,
the act as to which the prisoner was charged was, in his
opinion, an act of insanity (v).

But, in a recent case, where the prisoner’s defence was in-
sanity, a medical man who had heard the trial, was allowed
to be asked whether the facts proved shewed symptoms of
insanity. The prisoner was indicted under 9 Geo. 4, c.
31, for cutting and maiming his daughter, with intent
to murder, maim, and do her some grievous bodily harm.
The fact of cutting was clearly proved, and the case for
the prosecution disclosed facts and symptoms of insanity
arising from religious fanaticism; and it was shewn, that the
prisoner had always exhibited the greatest affection for his
daughter, until recently before the act, when he had taken
up the opinion that he was ordered by the Holy Ghost to
shed human blood as the only means of salvation. It was
proposed to call a physician, who had heard the whole evi-
dence, to give his opinion as to the insanity of the prisoner.
Mr. Justice Park doubted whether this could be legally
done; but, after referring to the case last cited, allowed the
physician to be asked whether the facts and appearances
proved shewed symptoms of insanity. And the prisoner
was acquitted on the ground of insanity at the time the act
was committed (w).

19. The evidence of medical men is often required in cases
before Courts of judicature; and however painful it is to be
obliged to reveal those secrets, which are confidentially com-

(v) Rexv. Wright, 1 Russ.& Ryl.  (w) Rex v. Searle, 2 Moody &
Cr, Cas, 456, Malkin, N. P. Cases, 75.
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municated to them, it has been ruled that the confessions of
a patient to his physician are not within the protection af-
forded by the law to confidential communications; and
though a medical man would be justly deemed dishonor-
able, who voluntarily violates confidence reposed in him, he
cannot withhold facts, when called upon in a Court of jus-
tice (#). The forensic duty required of a medical man (y),
in all cases of insanity, must be to prove or disprove its
existence in an individual to whom it may be imputed, or
in whom it may be suspected to be feigned. No illustrations
can be requisite, to shew why either of these may be the
case. The annals of equity furnish many instances of at-
tempts to wrest property from the possessor, or to remove
a person from situations to which a greedy eye has been
cast by others, on the score of mental incapacity for admin-
istration; and criminals have often attempted to elude the
penalty of the law by setting up, or allowing to be set up,
the plea of insanity. Instances are on record, where the
person himself has disavowed the plea, when urged on his
behalf by his friends (x). The resistance of hunger, cold,
and sleep, affords perhaps the best test for distinguishing
cases of real insanity from cases where the disease is only
feigned, and appearances of it put on to answer particular
purposes; at least, where this power of resistance is pre-
sent, there is good reason to conclude that the affection is
not feigned. Where lunacy is feigned, it may be impossi-
ble to determine that it is so, without watching the patient
for some time, when he does not know that he is watched,
and by night as well as by day; by which he will almost in-
fallibly be detected.

(z) Peake on Evidence, p. 188; 1
Starkie on Evidence, 105.

(y) The duties of medical men,
when consulted concerning the state of
a patient’s mind, are well pointed out
by Dr Conolly, in the tenth chapter
of his work, intitled, “ An Inquiry
concerning the Indications of Insa-
nity."”

(z) See Lord Ferrers' trial, 19 Vol.
Howell’s St. Tr. 947; Bellingham's

case, Annl. Register, 54 Vol. p. 304.
There is no disease more easily
feigned or more difficult of detection
than insanity; and many great men
of ancient times simulated it, in or-
der to elude the danger which im-
pended over them, as Ulysses, Solon,
and Brutus (the expeller of the Tar-
quins); to whom may be added King
David, (1 Saml. ch. 21, v.13).
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It has been questioned, whether medical evidence toprove
insanity be not inferior to that of other people, who may
have had opportunities of observing the individual, where
the same opportunities have not been in the power of the
practitioner. A writer on this subject observes, that it is to
be presumed that no member of the medical profession
would directly state an individual to be insane, without be-
ing able, satisfactorily to his own reason and conscientious
feelings, to exhibit, from his conversation, his actions, or his
writings, unequivocal proofs of his derangement (a).

The question irresistibly presents itself—Can no one do
this satisfactorily but a medical man? And the author just
quoted very shortly adds, * that patient inquiry, daily com-
munication with deranged persons, and attentive observation
of their habits, confer the means of judging on medical practi-
tioners. And it must be agreed, that men professionally con-
versant with these mgladies will be better judges of their
existence, than those who have derived their ideas in some
abstract way, as by reading, or from popular and ill defined
notions about madness, melancholy, &c.” The popularbias
on this score finds its way into our Courts; and juries, who,
though of the intelligent classes, are never of the medical
order, would be constantly deciding upon the most incon-
sistent grounds, were professional opinion in these cases to
be overlooked (6).

The following question having been put to Dr. Latham,
before the committee of the House of Lords—**Is not the
consulting two medical men a considerable means of ascer-
taining the fact, whether the person is insane or not?” He
replied—*¢ It may, or it may not be so. There is great dif-
ficulty sometimes in ascertaining the fact, whether a per-
son is insane or not.  You judge, in the first place; from the
conversation that you may have with the lunatic; then, you
perhaps may think it necessary to get him into something
like a correspondence by letter; you may even then be foil-
ed, and then you are to judge of his general conduct; and
it is very seldom, but that, by one or other of those modes,

(a) Haslam's Medical Jurispru-  (b) Dr. Smith's Principles of Fo-
dence, as it relates to Insanity, p. 5. rensic Medicine, p. 428, 2nd ed.
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any medical man may make up his mind as to the state in
which he is, whether he be sane or insane. But it may
sometimes even happen, that none of those three modes will
answer the purpose; and then we are obliged to have re-
course to the inquiry, whether there be any particular sub-
ject, upon which the person is insane or not; and if we get
that sort of key note, it is almost impossible that any person
can escape us” (c).

Of all evidence in Courts of justice, that of professional
men ought to be given with the greatest care, and received
with the utmost caution. Plain facts are level to ordinary
understandings, and very simple logic is sufficient to ascer-
tain their relative connexions and separate value; but opin-
ions drawn from recondite branches of human knowledge,
and grounded on inquiries with which few comparatively are
acquainted, must be regarded as of little weight, unless well
strengthened by reasoning that admits of no misconstruc-
tion, and supported by authority that cannot be controvert-
ed. In every case where the balance hangs in equipoise,
and doubt hovers on the beam, no man possessed of the
common feelings of humanity would endeavour to draw up-
on his imagination or his science, to supply the lack of di-
rect and positive information. A man of extensive know-
ledge will deliver his testimony to facts in very plain and
explicit terms; but when called upon for his opinion, in a
matter where that opinion is certain of having considerable
influence on the fate of others, he will be extremely tender,
slow, and circumspect (d). .

‘“ The medical man’s evidence, (it is observed by Dr.
Haslam), in order to impress and satisfy the tribunal be-
fore which his testimony is given, should not merely pro-
nounce the party to be insane, but ought to adduce suf-
ficient reasons, as the foundation of his opinion. For this
purpose it behoves him to have investigated accurately
the collateral circumstances. It should be inquired if the

(¢) Minutes of Evidence beforethe  (d) Smith’s Analysis of Medical
Committee of the House of Lords, Evidence, 197.
1828, p. 97.
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party had experienced an attack at any former period of
his life. If insanity had prevailed in the family. If any of
those circumstances, which are generally acknowledged to
be causes of this disease had occurred—as injuries of the
head, mercurial preparations largely or injudiciously admin-
istered, attacks of paralysis, suppression of customary eva-
cuations &c. It should likewise be ascertained if previous
depression of mind had prevailed, resulting from grief,
anxiety or disappointment; and it should not be neglected
to collect any written documents, as insane persons will very
often commit to writing their feelings and opinions, although
they may suppress them in discourse.

‘ There appear, however, sufficient criteria to discriminate
crime from insanity, although it must be confessed, and such
has been the opinion of distinguished legal authority (d),
that they have often seemed to be intimately blended; yet
there is a partition which divides them, and it is by such
well-defined interposition that they are to be separated: for
madness, clear and unequivocal insanity, must be established
by the medical evidence. It is not eccentricity, habitual
gusts of passion, ungovernable impetuosity of temper, nor
the phrensy of intoxication, but a radical perversion of in-
tellect, sufficient to convince the jury that the party was be-
reft of the reason of an ordinary man.

 Notwithstanding the medical evidence may be incap-
able, totidem verbis, to give a clear definition of madness,
so as to be suited to the conception of all persons, and
to comprehend the various shapes of this disease, on ac-
count of the various notions affixed by different persons

(d) The Hon. Charles Yorke,
when Solicitor-General, is reported

OF EVIDENCE

noble influence to regulate the con-
duct of men, to control their impo-

to have said, ¢ In some sense, every
crime proceeds from insanity. All
cruelty, all brutality, all revenge, all
injustice is insanity. There were
philosophers in ancient times, who
held this opinion as a strict maxim
of their sect; and the opinionis right
in philosophy, but dangerous in judi-
cature. It may have a useful and a

tent passions, to teach them that vir-
tue is the perfection of reason, as
reason itself is the perfection of hu-
man natyre; but not to extenuate
crimes, nor to excuse those punish-
ments which the law adjudges to be
their due.” How. St. Tr. 19 Vol.
954.
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to the abstract terms he may employ; yet it is always in
his power to state such perversions of thought, such pro-
jects, and such conduct, contradistinguished from that which
all men hold to be rational, as shall leave no doubt on the
minds of those who are to appreciate his evidence, that in-
sanity exists: and if the person be really infane, it must be
from the ignorance or neglect of the medical practitioner if
he do not satisfactorily establish his derangement, provided
his opportunities of visiting and conversing with the patient
have been sufficient” ().

It certainly is extremely proper, that the inquiries sug-
gested by the author last quoted should be made, but as in-
sanity is not a necessary consequence of all or any of the
circumstances which he has mentioned, we must be cautious
not to infer its presence from them alone, but extend our
inquiries to their actual effect on, and the present state of|, the
party supposed to be affected with derangement.

(¢) See Haslam’s Medical Jurisprudence, 48 to 51.
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CHAPTER 1V.
OF THE COMMISSION OF LUNACY.

——

SECTION 1.

To whom, and in what Manner, Authority is given to in-
quire whether Persons are Lunatics.

BY the common law, the King’s officers, his sheriff, coro-
ner, and escheator, were bound, virtute gfficii, to make in-
quiry concerning any matter which gave the King a title to
the possession of lands, tenements, goods, or chattels—a
most important trust during the existence of military te-
nures, when escheats and forfeitures were frequent; and
when, upon the death of each of the King’s tenants, it be-
came necessary to inquire of what lands he died seised,
who was his heir, &c., in order that the Crown might exer-
cise its right of marriage and other privileges. On special
occasions writs were directed to them to make the inquiry;
and commissioners were sometimes appointed for the same
purpose. When idiots and lunatics came within the juris-
diction of the Crown, the King’s title was found in like
manner by these officers, assisted, as in other cases, by a
jury of the county, whose verdict was called an inquisition,
or inquest of office (). The escheator was an ancient offi-
cer, so called, because his office is properly to look to es-
cheats, wardships, and other casualties belonging to the

(a) 1 Coll. on Lun. 107; Gilb. Exch. 109.
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Crown. In ancient times there were but two escheators in
England, the one on this side of Trent, and the other be-
yond Trent; at which time they had sub-escheators. But,
in the reign of Edward the Second, the offices were divided,
and several escheators made in every county for life, and so
continued until the reign of Edward the Third. And by
the statute of 14 Edw. 3, c. 8, it is enacted, that there should
be as many escheators assigned as when King Edward the
Third came to the Crown, and that was one in every coun-
ty; and that no escheator should tarry in his office above a
year: and by another statute he was to be in office but once
in three years. The Lord Treasurer named him (b).

In consequence of the oppressive conduct of escheators,
sheriffs, and other King’s officers, in seizing into the King’s
hands the freehold of the subject, who thereupon, to his in-
tolerable vexation and delay, was driven to seek a remedy
by petition to the King, several statutes were passed for
protecting the subject against such grievances. The sta-
tute 3 Edw. 1, c. 24, provides, that no escheator, sheriff,
or other bailiff of the King shall, by colour of his office, with-
out special warrant, diseeise any man of his freehold; and if
any do, the disseisee may cause the King to amend the same
by office, or he may sue out a writ of novel disseisin, and the
officer, if attainted, shall pay double damages to the plain-
tiff, and be also grievously amerced unto the King. This
act is considered to provide that no seizure shall be made
into the King's hands before office found (¢). By an act of
the 29th of Edw. 1, it is provided, that where the escheator
shall have seised lands into the King’s hands, and after-
wards it be found upon inquest of office by virtue of a writ
issuing out of Chancery, that the King has no title to the
same, the escheator shall be directed, by another writ, to
return such lands, together with the intermediate profits.

By statute 34 Edw. 8, c. 13, it is provided, that every
escheator shall take his inquests of office of good people
and lawful, which be sufficiently inherited, and of good
fame, and of the same county where the inquiry shall be;

(®) Co. Litt. 13.b. The old sta- lected in Rastall, tit. Escheators.
tutes relating to Escheators are col-  (c) 2 Inst. 206,
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and that the inquests so taken be indented betwixt the es-
cheators and the jurors; and if it be otherwise done, that
such inquests be holden for void; and that they be taken
in good towns, openly and not privily.

By statute 36 Edw. 3, c. 13, it is provided, that where
the escheator commit waste on the lands seized into the
King’s hands, he shall pay treble damages; and, if any per-
son claim such lands, the escheator shall send the inquest
into Chancery within a month after the lands are seized,
and a writ delivered to him to certify the cause of his sei-
zure into Chancery; and there the claimant shall be heard
without delay, to traverse the office, or otherwise shew his
right; and the inquests must be taken openly and by in-
denture. And if the escheator act contrary to that statute,
he is to be imprisoned two years, and ransomed at the King's
will (d).

By statute 8 Hen. 6, c. 16, it is provided, that no es-
cheator or commissioner shall take an inquest, but of peo-
ple returned and impanelled by the sheriff of the county,
within which he is escheator or commissioner, under a pe-
nalty of 407 ; nor shall any lands or tenements which have
been seized into the King’s hands upon inquests before es-
cheators or commissioners, be in anywise let or granted to
farm by the Chancellor or Treasurer of England, or any
other officer, until such inquest and verdict be fully re-
turned into Chancery or the Exchequer; but all such lands
or tenements shall remain in the hands of the King until
the inquests and verdicts be returned, and for one month
after such return; and if the parties aggrieved thereby
come into Chancery (¢) and offer to traverse the same, and
to farm the lands or tenements so seized, the said lands or
tenements may be committed to them, until the issue of the
traverse, if they shew good evidence, proving their traverse
to be true according to the statute 36 Edw. 3, c. 13, and
find sufficient surety to pursue the traverse with effect, and
to account with the King for the yearly value of the lands,

(d) Brook, Abr. tit. Office devant King, the commission must issue out
Escheator, pl. 10. of Chancery, 5 Rep. 52 a; 12 East,
(e) This was because, where an 111.
office was ‘necessary to entitle the
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if the traverse shall be found in his favour; and any letters
patent of the lands or tenements made to the contrary to
any other person, or let to farm within the said month after
the return, shall be void; and the escheators or commission-
ers are to return the inquests into Chancery, or the Ex-
chequer, within a month after they have been taken, under
a penalty of 201.

By statute 18 Hen. 6, c. 6, it is provided, that no letters
patent shall be made to any person of any lands or tenements,
before inquisition of the King’s title therein be returned in
Chancery or the Exchequer, if the King’s title in the same
be not found of record; nor within a month after such re-
turn, excepting to those tendering their traverses under
the 8 Hen. 6, c. 16; and if any letters patent be made to
the contrary, they shall be void (f).

By stat. 18 Hen. 6, c. 7, it is enacted, that if any eschea-
tor take an office before him, and return not the same into
Chancery or the Exchequer, within a month after taking
the same, he shall, besides the forfeiture of 40., also pay to
the King as much as he is damaged by reason of the not
returning such office: and the Chancellor of England is di-
rected to call to his assistance the Treasurer in letting such
farms, and for due execution of the statute, 8 Hen. 6,
c. 16. It was held, that the two last-mentioned statutes
extend to the case of an escheat upon the death of the
tenant last seised without heirs, where no immediate te-
nure of the Crown was found by the inquest; and, as the
Crown could not grant to a stranger in such a case without
office, neither can a plaintiff in ejectment recover upon the
demise of the Crown (g).

By the act of the 23 Hen. 6, c. 16, it is provided, that

(f) The object of the Legislature right; and the authorities corres-
plainly was, according to the words pond with this object. Staunf. de
of the acts, that in all cases in which Pr. Reg. 54 a; March. 84; Brooke,
the King's title did not appear upon Office de Escheator, pl. 56. See 12
record, the possession should be open East, 112.
to whoevercould claim against the  (g) Doe d. Hayne, v. The King
King till the final decision of the and Redfern, 12 East, 96.
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every escheator shall take his inquest of office within a
month after delivery of the writs, and that all inquisitions
shall be taken in good towns and open places; and-no es-
eheator shall take, either privily or openly, for the execution
of such’ a writ, in one county, above Gs. 8d. or 135s. 4d., or
more, if his labour and costs require it, so as not to exceed
40s., under a penalty of 40/. And if any man traverse an
office taken before an escheator or commissioner, and have
a scire facias thereof against any patentee, no protection
shall be allowed or allowable.

By the statute of the 12 Edw. 4, c. 9, it is provided, that
escheators shall have 20/. land in fee in the same county,
and shall not make a deputy or farmer, who is not a suffi-
cient man, under a penalty of 40/. This statute not to extend
to corporations having the power by charter to appoint es-
cheators. :

By the statute of 1 Hen. 8, c. 9, it is provided, that if any
escheator or commissioner shall return, into any of the King’s
Courts, any inquisitions or offices concerning lands, tene-
ments, or other hereditaments, not found nor presented by
the oaths of twelve men, and indented, and by them sealed,
that then the same escheator or commissioner forfeit, for
every such office or inquisition so returned, 100/, to the
parties grieved by any such inquisition or office. And that
no escheator or commissioner, nor man, do sit, by virtue of
any commission, to inquire of lands, except he have lands,
tenements, or hereditaments of the yearly value of forty
marks, above all charges, upon pain of 20/, And, that
every escheator and commissioner shall sit in open and con-
venient places, according to the statutes theretofore made;
and suffer every person to give evidence openly in their
presence, under a penalty of 40/. And every juryman shall
have lands or tenements of the yearly value of 40s., within
the same shire where the inquiry shall be made, under a
penalty of 100s. And the jury, sworn before any escheator
or commissioner, shall receive the counter-panel of the office
or inquisition by them presented, indented, and sealed; and
the same shall be delivered by the escheator or commis-
sioner, and permitted to rest in the possession of the first
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person sworn on the said jury, to the intent that the es-
cheator or commissioner may not change or embeszle the
offices or inquisitions, under a penalty of 20s., to be paid by
each of the persons so sworn. And when the jury are
ready to give their verdict or presentment, and offer to pre-
sent the same, the escheator or commissioners, or part of
them, shall receive such verdict without delay, under a pe-
nalty of 1004, and deliver the counter-panel of the indenture
to the jury, under a penalty of 100/. And, if the clerk of
the petit-bag of the Court of Chancery, or his deputy, or
other officer there, will not receive the office or inquisition,
and put it on the file to remain of record, within three days
after it has been received by or offered to him, he shal] for-
feit for every such default 40l.: and the commissioners or
escheator shall be discharged of the penalty of 404. for not
returning the same, imposed by statute 8 Hen. 6, c. 7, pro-
vided he return it within a month after the first month, as
the cause may require. And the clerk of the petit-bag, for
the time being, shall certify, or cause to be certified, the
transcript of every office or inquisition, taken before any
commissioners or escheators, to the King's Exchequer, the
next term following the receipt thereof, upon pain of for-
feiture, for every such default, of 100s.

By c. 10, 8. 8, of the same statute, it is provided, that
after office found before any escheator or commissioner,
put into Chancery or Exchequer, if any person tendering a
traverse to the same office, and desiring to farm the lands,
and finding security, and producing evidence to the Chan-
cellor, according to the statute 8 Hen. 6, c. 16, shall come
into Chancery within three months after the office so put in-
to Chancery or the Exchequer, he shall be by the Chancel-
lor thereto admitted; and that then all other grants (within
the three months) shall be void.

The ancient mode of proceeding, when the King was in-
formed that a person who had lands was an idiot or lunatic,
in order to ascertain the existence of the fact of idiocy or
lunacy, was, on a petition to the Lord Chancellor, suggesting
idiocy or lunacy in a particular person of competent age,
and verified by affidavits of facts, to issue a writ to the
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sheriff or escheator of the county where his residence was,
to try by a jury, and personal examination of the party, whe-
ther that suggestionwas true or not (f). The writs were re-
turnable into the Court of Chancery; the forms of them
are various.

The first form of the writ, to the escheator, suggesting
that the party * Fatuus et idiota ezistit: ita quod regimini
sui ipsius, (errarum, tenementorum, bonorum, et catallorum
suorxm non sufficit,” directed the inquiry, “ Si A. fatuus et
idiola sit, sicut predictum est, necne ; et si sit, tunc utrum
a nativitale sud, aut ab alio tempore ; et si ab alio tempore,
tunc a quo tempore ; qualiter et quomodo ; et si lucidis gan-
deat.intervallis; * * ® ® et quis propinguior heres ejus sil,
et cujus aiatis.”

Another form of the writ to the escheator, reciting,
% Quia A. idiota, et adeo impotens ac mentis sue non com-
pos existit, quod regimini sui ipsius, terrarum, cel aliorum
bonorum, non sufficit,” directed an inquiry—*“ i idiota sit,
el mentis suce non compos, sicut predictum est, necne.”

By another form, the inquiry is whether “ Idiota et

Jatuxs a nativitate sud, an —— alio tempore.”

According to another form, the sheriff is ordered to in-
quire, whether, &c., “ 4 nativitatis sux tempore semper
hactenus purus idiota extiterit * * * ® an per infortunium vel
alio modo in hujusmodi infirmilatem postea inciderit; * * * ¢
et si per infortunium vel alio modo, tunc per quod infortu-
nium, et qualiter, et quomodo, et cujus ctatis fuerit.”

By another form the sheriff is to inquire whether * a
primavd xtate sud fatuus extiterit.”

In the writ intitled «“ De idiotd coram comsilio,” the de-
scription is, *“ Idiota est et non sanx mentis existit"(g).

It is to be observed, that the language of the writ, sup-
posing a commencement and cause of the calamity uncon-
nected with birth, does not correspond with the descrip-
tion of an idiot generally received, and adopted by Lord
Coke (B).

(/) F.N.B.581,¢d.1652; 2Vol.  (g) See Reg. Brev. 266.
P 232, ed. 1794. (k) Sec12Ves. 450, 2nd ed. n. 11.
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Although a man was found idiot before the escheator or
the sheriff, taken by their examination, and that had been
returned into Chancery, yet he who was so found idiot
might, in person or by his friends, come into the Court of
Chancery, or before the Chancellor and the King’s coun-
cil(¢), and shew the matter, and pray that he might be ex-
amined before them, whether he were idiot or not; or he
might sue forth a writ out of Chancery to certain persons,
to bring him who was so found idiot before the King and
his council at Westminster, to be there examined; and if
he was brought thither and examined, and found to be no
idiot, then the inquisition found before the escheator or she-
riff, and also the examination which the sheriff had made and
returned thereupon, and the office, became void, without
any other traverse (j). The same rule applied to an inquisi-
tion of lunacy, though the consequences are different (&).

Lord Chancellor Hardwicke said, ‘ he could not find one
writ directed to the escheator to inquire of lunacy. The es-
cheator was an officer for the Crown revenue, and in case
of lunacy, where no profits go to the Crown, the writ was
never directed to the escheator” (/). This does not however
appear to be correct; for, under the first form of the writ to
the escheator inserted above, if the party had been found fa-
tuus et idiota from a certain period of time, in consequence
of an ascertained cause, and in the enjoyment of lucid inter-
vals, the Crown could have derived no profits under the sta-
tute de prerogativd regis (m).

‘When persons non compotes mentis became distinguished
into the two classes of idiots and lunatics, distinct commis-
sions in the nature of the old writs were framed for each of
them, one de idiotd inquirenda, and the other de lunatico
#nguirendo.

(¢) Itis said that the words “co- (k) Jn re Heli, 3 Atk. 635.
ram rege in concilio,” have been con- () Ex parte Southcot, Ambl.
sidered to mean the Court of Chan- 111.
cery. Ez parte Southcot, Ambl. (m) 17 Edw. 2, c. 10. See ante,
112. PP 10, 11; West's Symb. Part 1,

(/) See F. N, B. p. 583, ed. 1652; . 370; Vin. Abr. tit. Lunatic, (E.
2 Vol. p. 233, ed.1794; Stsundf. de 2); 2 Ves. sen. 405.

Pr. Reg. 36.
G
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Rights accruing to the Crown by forfeiture and other
means were inquirable either by writ or by commission, the
latter is more large and general, and has in practice been
adopted in preference to the former (n).

Commissions in the nature of the ancient writs are made
by letters patent under the Great Seal, directed to five
persons as Commissioners, who, any three or more of them,
are to inquire, upon the oaths of good and lawful men of the
county, as well within liberties as without, by whom the
truth of the matter may be better known, whether the party
against whom the commission has issued be an idiot and
without understanding from his nativity, or (according to the
commission) a lunatic, or in the enjoyment of lucid intervals,
8o that he is not sufficient for the government of himself, his
manors, messuages, lands, tenements, goods, and chattels;
and if so, from what time, after what manner, and how; and
whether, whilst in the same state of mind, he hath alienated
any lands or tenements; and if so, what lands and tene-
ments, to what person or persons, where, when, after what
manner, and how; and what lands and tenements, goods,
and chattels then remain to him; and of what person or
persons, as well the lands and tenements so alienated as the
lands and tenements by him retained, are held; and by what
service, after what manner, and how, and how much they
are worth by the year in all issues, and who is his nearer
heir, and of what age (0). The Commissioners, three or more
of them, are further commanded, at certain days and places,
which they shall appoint for the purpose, diligently to make
inquisition in the premises, and to send the same without
delay, distinctly and plainly made, under their seals, and the
seals of those persons by whom it shall be made, into the
Court of Chancery, together with the letters patent. And
the sheriff is directed at certain days and places, which the

(n) Ez parte Southcot, Ambl. as another form of the writ, by very
111; 2 Ves. sen. 405. clear expression, applies that inquiry
(o) These words, and of what age, to the person who is the subject of
are said in practice to be referred to the commission. 12 Ves. 451, 2nd
the age of the heir. That doubtful ed., n. (11).
construction is the more questionable,
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Commissioners shall make known to him, to cause so many
and such good and lawful men of his bailiwick, as well within
liberties as without, as the Commissioners shall direct, to
come before the Commissioners, any three or more of them,
by whom the truth of the matters in the premises may be
better known and inquired into (). The commission of
lunacy, like all other commissions which pass under the
Great Seal, issues from the common law side of the Court
of Chancery (o).

In case of the death or incapacity of the Commissioners
before the commission has been executed, it will be super-
seded, and a new one directed to issue (p). '

The Lord Chancellor, on issuing the commission, can, if
he thinks proper, order the sheriff to return a special jury
of gentlemen of the neighbourhood of the residence of the
supposed lunatic (g). It is understood, that, without an or-

OF LUNACY.

() See the form of the commis-
sion in the Appendix.

A bill is now in progress through
Parliament (which will be found in
the Appendix in case it be passed
during the present session), whereby,
after reciting that great expense and
inconvenience had been experienced
from the practice of directing com-
missions in the nature of writs de
lunatico inquirendo, to three or more
persons, therein named as Commis-
sioners; and that doubts had arisen
whether such commissions could be
directed to one such Commissioner on-
ly; itis declared that the Lord Chan-
cellor or the Lord Keeper, or Com-
missioners of the Great Seal of Great
Britain, or other the person or per-
sons for the time being intrusted by
the King's sign manual with the
care and commitment of the custody
of the persons and estates of persons
found idiot, lunatic, or of unsound
mind, (in case he or they shall deem
it advisable), to cause any commis-

sion, in the nature of a writ de luna-
tico inquirendo, to be directed or ad-
dressed to any one or more person or
persons, who shall make inquisition
thereon, and return the same into
the High Court of Chancery, and
who for that purpose shall have the
same power to issue precepts to the
sheriff to summon a jury, and to
compel the attendance of witnesses,
and the production or attendance of
the alleged lunatic, and all other the
powers hitherto possessed by the
three or more Commissioners in such
commissions named; and such in-
quisition shall be good and valid to
all intents and purposes, as if the
said commission in the nature of a
writ de lunatico ingquirendo had been
directed or addressed to, and the
said inquisition returned by, three or
more Commissioners as heretofore.

(o) 4 Inst. 80, 81.

(p) Inre Parker, 24 Oct. 1828.

(q) Inre Barnesley, 1 March, 1743.

a2
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der for the purpose, the jurors are usually selected from the
class of persons who serve on special juries.

The direction in a commission of lunacy to inquire ¢ who
is next heir,’ seems to be given, in order that the Crown may
know to whom the property ought to be delivered when the
necessity of its superintending care has ceased. The in-
quisition indeed is not conclusive; the person so found to
have been heir may not be the heir; the finding of the jury
may be wrong ; but primd facie he is to be taken as heir (r).

It has not been the practice in England, for thirty years
past, to make particular inquiries before the commissioners
and jury respecting the heir-at-law, or the property of the
lunatic; but those facts, as well as who are the next of kin
of the lunatic, are subsequently ascertained and reported
by the Master to whom the matter of the lunacy is referred
after the inquisition has been returned. The jury generally
return their ignorance of those facts as well as of the lands
which the lunatic has aliened.

It will be proper in this place to point out some other
methods provided by the law of England for determining
the insanity of a party.

In case a person, who, if of sound mind, would be entitled
to take advantage of the insolvent act, shall become of un-
sound mind when in prison; the gaoler of the prison is di-
rected to require one or more justice or justices of the peace
for the place wherein the prisoner shall be, to attend at the
prison, and inquire into the state of mind of such prisoner;
and thereupon, and in case any such justices shall receive
information by other means, that any prisoner is of unsound
mind, such justice or justices shall go to the prison, and by
his or their own view, and by examination on oath of such per-
sons as he or they shall think fit to examine, and shall in-
quire into the state of mind of such prisoner; and if it shall
appear upon such inquiry, that such prisoner is of unsound
mind, such justices shall make a record of the fact, and cer-
tify the same to the Insolvent Debtors’ Court; and the credi-
tors are bound by the certificate (s).

(r) Inre Fitzgerald, 2 8ch. & Lef. Cooke’s Practice of the Insolvent
440. Debtors’ Court, p. 145.
(#) 7 Geo. 4, c. 57, 8. 73. Sce
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Where land is vested in a lunatic upon trust, or by way
of mortgage, or stock is standing in the name of a lunatic
as a trustee, the Lord Chancellor, or other person intrusted
by the King’s sign manual with the care of lunatics, may
appoint before inquisition a person to convey or transfer
such land or stock in the place of such lanatic (¢).

The practice, in such cases, upon a petition being pre-
sented for a conveyance or transfer, is, for the Lord Chan-
cellor to refer the matter to a Master in Chancery, to in-
quire whether the party is a trustee, and of unsound mind;
evidence of which must be laid before the Master, who
makes a report, upon which the order to be obtained is
founded (w).

By statute 9 Geo. 4, c. 40, s. 38, upon its being made
known to any justice of the peace of any county, that a poor
person chargeable to any place within such county is deem-
ed to be insane, one justice may require the overseers of the
parish to bring such insane person before two justices, who,
if satisfied upon view and examination of sach poor person,
or from other proof, that such poor person is insane, shali
make inquiry into the place of last legal settlement of such
poor person, and may cause such person to be sent to the
lunatic asylum for the county, or to some public hospital or
house licensed for the reception of insane persons.

It remains to observe, that in actions, or in the trial of is-
sues directed by the Court of Chancery, where the question
turns upon the samity of a party at the time a particular in-
strament was executed, and in criminal cases, it is the pro-
vince of the jury, assisted by the direction of the Judge, to
determine whether the party was imsane or not.

The capacity of parties, appearing before Judges or Com-
missioners for the purpose of levying fines or suffering re-
coveries, is determined by such Judges or Commissioners,
on their inspection and examination of the parties (o).

(#) 11 Geo. 4 &1 Wm. 4, c.60, ohap. viii. s. 3.
s. 5. (v) See post, chap. vi.s. 1.
(%) See aste, p, 35, note; post,
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SECTION IL

Of the Circumstances under which the Commission of
Lunacy may be issued.

THE object, in issuing a commission of idiocy or lunacy,
is to ascertain whether the party shall be allowed to exer-
cise acts of dominion over his property, or whether his per-
son and estate shall be taken into the custody of the Crown,
for the benefit and safety of the lunatic, and his estate.

Commissions were at first confined to cases of idiocy and
lunacy; bat, in progress of time, this part of the prerogative
was enlarged and extended to one who is non compos men-
tis; but here it stopt; and that at least, the Court of Chan-
cery insisted, must be found, to entitle any one to prosecute
a commission—the finding of the jury, that one is incapable
of managing his affairs, is not sufficient, but they must ex-
pressly find the party to be of unsound mind (w).

Lord Chancellor Hardwicke observed, that though he
was desirous of maintaining the prerogative of the Crown
in its just and proper limits, yet, at the same time, he must
take care not to make a precedent of extending the authori-
ty of the Crown, so as to restrain the liberty of the subject,
and his power over his own person and estate, further than
the law would allow. And notwithstanding what had been
said of the change of the law, his Lordship thought the pre-
rogative of the Crown and the rule of law still the same, and
could not be altered but by act of Parliament; for it was
only the form of returns which had been changed by the
Court (z).

Lord Eldon remarked, that it seemed to have been a very
long time, before those who had the administration of jus-
tice in this department thought themselves at liberty to is-

(w) Lord Donegal's case, 2 Ves. sen. 408.
(x) Ex parte Barnesley, 3 Atk.171.
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sue a commission, when the person was represented as not
being idiot or lunatic, but of unsound mind, importing by
those words the notion that the party was in some such state
as was coniradistinguished from idiocy and from lunacy,
and yet such as made him a proper subject of a commission
to inquire of idiocy or lunacy. From the moment that was
established, it appears however to have been also settled,

that whatever may be the degree of weakness or imbecility
of the party, whatever may be the degree of incapacity of
the party to manage his own affairs—if the finding of the
jury is only that the party was of extreme imbecility of
mind, and they would not infer from that that he is of un-
sound mind, they have not established a case upon which
the Chancellor can make a grant constituting a committee
either of the person or of the estate. All the cases decide
that mere imbecility will not do, and that incapacity to man-
age affairs will not do, unless such imbecility and such in-
capacity amount to evidence that the party is of unsound
mind, and the jury find him to be so (y).

It seems that the Court did not, in Lord Hardwicke's
time, grant a commission of lunacy in cases in which it has
been since granted. And that of late years the question
has not been, in many cases, whether the party is abso-
lutely insane; but the Court has thought itself authorized
(though many difficult and delicate cases with regard to
the liberty of the subject occur upon that,) to issue the com-
mission, provided it is made out, that the party is unable to
act with any proper and provident management, liable to
be robbed by any one, under that imbecility of mind, not
strictly insanity, but as to the mischief calling for as much
Pprotection as actual insanity (s).

There are numerous instances of commissions, the objects
of which were clearly persons not lunatic in the strict sense,
the disorder of mind arising from causes that could not possi-
bly admit lucid intervals, old age for instance; a glimmering

(y) Per Lord Eldon, In reThe (x) Ridgway v. Darwin, 8 Ves.
Earl of Portsmouth, 22 April, 1815. 65.
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only of understanding left: a state produced by no sudden
cause, but by the gradual effect of time upon the mind (e).

In one case, the party was not insane; but his mind by
years and attention to business was worn out. Epileptic
fits may produce a mind in the same state at a much ear-
lier period. Such cases have been thought proper subjects
of the writ in the nature of a writ de lunatico inquirendo.
In another case the commission stood upon the same prin-
ciple. The party, when he could be kept sober, was a
very sensible man, but in a constant state of intoxication he
was perfectly incapable, and in a continual state of in-
sanity (f).

Lord Chancellor Erskine thought there ought to be an
act of Parliament, not from any defect in the jurisdic-
tion, but on the immense moment that the Lord Chan-
cellor should not assume an authority which did not be-
long to him by the ancient jurisdiction, as that might press
sorely on the liberty of the subject; but, on the other
hand, agreed with Lord Eldon, that such persons, as above
all others are entitled to protection, ought not to go unpro-
tected. He put the case of a man having passed a great
and illustrious life, and his faculties decaying by the course
of nature, so that he might not be fit to govern either him-
self or his affairs; and said, it is unseemly, that he should be
put upon the footing of a lunatic, and that a commission
should issue in the ordinary course, which might affect the
families of such persons in other times(g). And his Lord-
ship asked, why should not a man be entitled to protection in
this second state of infancy, as well as the first? And added,
the whole prerogative is this: ¢ That it iulls to the King to
take care of those who cannot take care of themselves” ().

It has been said, that, to support a commission in the na-

(e) 12 Ves. 447. Dean Swift, and Lord Mansfield,
(f) 8 Ves. 66. But see Coryv. might, at the close of their lives,
Cory, 1 Ves. sen. 19. have been made the subject of such

(9) Such is the perishable fabric acommission. See 2 Mad. Ch. 732.
even of the finest genius, that Lord (i) Ez parte Cranmer, 12 Ves.
Somers, the Duke of Marlborough, 449.
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ture of a writ de lunatico inquirendo, it is sufficient that the
party is incapable of managing his own affairs ().

If a man loses his speech by an apoplectic fit, though he
shew signs of sense, it is said a commission may be granted
against him (J).

There may be such weakness of mind as may render a
man incapable of governing himself from violence of passion,
and from vice and extravagances, and yet not sufficient un-
der the rule of law and the constitution of this country, to
warrant the issuing of a commission against him (m).

In a case where a person had been found a lunatic for the
period of ten years past, and who subsequently, and up to
a late period, had been, with the knowledge of all persons,
who had either any interest in, or feeling about, the manage-
ment of his affairs, doing all the acts the most sane man
was intrusted to do; and with regard to his occupations,
amusements, mode of life, and every circumstance belong-
ing to the question of sanity, he had for ten years been
permitted to act at his own discretion; and it was then aver-
red, that so long as a particular topic (about a forged will) was
not resorted to, for the purpose of inducing him to dissipate
his fortune, his family permitted him to act without restraint.
Lord Chancellor Eldon observed, * there certainly may be
persons, proper objects of this commission, and understood
to be so for many years, to whose case, either from true
affection or mistaken tenderness, the proper process may
not have been applied. There may be persons insane upon
particular points, who, if those points are not touched upon,
not only act discreetly in their own affairs, but even as trustees
for others.” His Lordship added, that he did not doubt
the fairness of the motives of the parties, but said, it is of
the last consequence, that the officer intrusted with this
jurisdiction should be very careful, before he established
the lunacy of a person ten years ago, who had during that
time been permitted to act as if sane, and to deal with a

(k) Gibson v. Jeyes, 6 Ves. 273. (m) Ex parte Barnesley, 3 Atk.
(?) Com. Dig. Idiot, (B). 173.
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great variety of persons, all of whom were entangled in the
consequences (n).

Where a petition was presented, praying for 8 commission
of lunacy to try whether or not the grandfather of the pe-
titioner was in a state of mind sufficiently sound to enable
him to attend to the management of his own affairs—Lord
Chancellor Eldon observed, * that it was not an application
against the party as a lunatic, in the generally under-
stood sense of that word, but as a person who, from the
effect of old age upon his faculties, required something
more of providence to be thrown around him for the pro-
tection of himself and his property, than his own mind fur-
nished him with. It was necessary that the Court should be
satisfied, upon the clearest evidence, that the party was
unable to manage his affairs, before it would interfere.” His
Lordship did not issue a commission, but directed all the
affidavits to be laid before two eminent physicians, whom
he named, with a request that they would report their
opinion of the party’s state of mind, not in regard to lunacy
or idiocy, but as to his power of protecting himself and his
property. On a subsequent day, his Lordship said, that it
was impossible for him, under the representation of the
physicians, to grant the commission which had been applied
for; but as he thought the application was not an improper
one, the petition was dismissed without costs (o).

It seems, that a commission of lunacy may issue against
an infant (p); but as the Court of Chancery has power over
infant wards of Court and their estates, such a proceeding
seems unnecessary during the minority of the ward, except
under particular circumstances, when the more ample pow-
ers given in lunacy may be required for managing their es-

(n) Ex parte Hall, 7 Ves. 260.  the lunatic had been appointed his
(0) In re Langley, 2nd and 13th guardian; and on issuing the com-
August, 1822, mission Lord Hardwicke made an
(p) Hals's case, 30 Nov. 1743, order that the infant should not be
cited 2 Ves. sen. 403. On refer~- married without the leave of the
ence to the Order Book in the lunatic Court.
office, it appears that the mother of
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tates. - In a recent case, a commission of lunacy was granted
against an infant of the age of twenty years, where it ap-
peared by the affidavits in support of the commission, that
the party had been of very weak intellect from her birth, and
- that there was no ground to expect that she would ever be
of sound mind, or capable of governing herself, or managing
her own affairs (¢).

A person found a lunatic in Jamaica, where his property
was situated, having come to England, accompanied by one
of his committees, a commission of lunacy was issued against
him here. The petition for the commission was presented
by an illegitimate sister of the lunatic and her hushand.
The insanity of the individual was not denied; but it was
stated, as an answer to the application, that a commission
of lunacy had issued, and was then in force against him in
Jamaica, where his property was situated, and where till
lately he had resided; that three persons had been ap-
pointed his committees in that island; that he had been
brought over to this country for the sake of his health; that
one of his committees had accompanied him, in order to
take care of his welfare and comfort; that, under these cir-
cumstances, a commission in England was not necessary for
the protection of the lunatic and his property, and there-
fore ought not to be granted. Lord Chancellor Eldon held,
that the commission then existing in Jamaica was no reason
why a commission should not issue here. On the contrary,
it was evidence of the absolute necessity that there should
be somebody authorized to deal with the person and estate
of the lunatic. While the lunatic was here, no Court would
have any authority over him or his property, unless a com-
mission was taken out (r).

A commission of lunacy may be taken out against a per-
son who has an estate in England, although he is resident
in another country (s).

It has been before stated (¢), that the Lord Chancellor has

(q) In re Flint, 18 Aug. 1831. 401; 8. C. Ambl. 109. See post, sect.
(r) In re Housioun, 1 Russ. 312. 4.
(s) Ex parte Southcot, 2 Ves.sen.  (¢) Ante, p. 61.
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a discretion in granting or refusing a commission of lunacy,
although the party may be of unsound mind ; and Lord
Chancellor LyndAurst refused to grant a commission against
a gentleman under the care of his wife, on the ground that
it did not appear to be a case of such pressing urgency as
to require such a proceeding for the comfort and protec-
tion of the supposed lunatic, and might be attended with
injurious effects to him (). -

If any person, appearing insane, shall endeavour by in-
trusion to gain admittance into the King's usual places of
residence, and there be reason to apprehend danger to the
King's person, the Lord Chancellor may direct a commis-
sion to issue; and if the jury find him insane, his Lordship
may order his confinement during such time as there shall
be reason to apprehend danger to the person of his Ma-
jesty (x).

It is in many cases very difficult to draw the line between
such weakness, which is the proper object of relief in the
Court of Chancery, and such as amounts to insanity: how-
ever, the denying a commission does not exclude from relief
against any deeds or wills, which may be improperly obtain-
ed from a person of weak mind (¢).

SECTION I11.

Upon whose Application the Commission of Lunacy may
be directed o issue.
IT has been said, that as the Crown has an interest in
respect of persons son compoles mentis, a commission may
() In re Ciement, 28 Apridl, 1S9, died.

A commistion was granted by Lard ()39 & 490Gen. 3, . 94, s 4.

Brovgham im July, 1S31. The party See Appendix.
was foumd a Jumatic, and has simce  (v) 2 Ve sen. 409,
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be directed to issue upon information by the Attorney-Ge-
neral (w).

In one case, a commission of lunacy was granted against
a person confined in prison, on the application of the Soli-
citor of his Majesty’s Treasury (z).

Commissions, however, are usually directed upon petitions
preferred by private individuals standing in a near relation
to the supposed lunatic, accompanied with affidavits setting
forth so many instances of weak or incoherent conduct or
language, as raise a strong presumption that the party is
incapable, through insanity or mental derangement, of con-
ducting himself rationally, or managing his own affairs.

A husband may prefer a petition for a commission against
his wife, and vice versd. A father or mother against a child,
and vice versd. Brothers, sisters, uncles, aunts, nephews,
nieces, cousins, may prefer petitions for commissions against
each other. An executor under a will may prefer a petition
for a commission against a legatee under the same will. A
trustee under a deed may prefer a petition against his ces-
2ui gue trust. Creditors may prefer a petition for a commis-
sion against their debtor (y).

A commission has also been issued on the petition of the
tenant of the supposed lunatic, where there was no doubt
that the party was in a state that made him the proper sub-
ject of the commission; although it was opposed by his mo-
ther under whose care he was residing; and it was alleged
that the tenant, being in arrear for rent, had taken such a
step with the view of gaining time, Lord Chancellor Eldon
observed, that he could not, upon the motives attributed to
the petitioner, refrain from giving the lunatic the protection
of a commission, as there was no doubt that he was an ob-
ject of it, being in actual custody, and clearly in such a state
that he was incapable of managing his own person or pro-
perty. His Lordship said, that he did not enter into the
motives, the fact being made out that the party required the
protection of a commigsion; and ordered the commission to
issue (2).

(1) See 1 Coll. on Lun. 125. (y) 1 Coll. on Lun. 377.

(z) In re M*Lean, 23vd January, (z) Ez parte Ogle, 15 Ves. 112,
1806.
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- A petition for a commission of lunacy was presented by
persons who were strangers to the family of the alleged lu-
natic. The application was supported by an affidavit, which,
besides clearly establishing his lunacy, alleged, that he was
not properly treated by the persons in whose care he was.
It was opposed on behalf of his nearest relations, his bro-
thers and sisters, with whom he lived, and whose conduct
towards him had been the subject of flagrant misrepresen-
tations in newspapers and other publications circulated in
the neighbourhood where they resided. There was no rea-
son to suppose that the petitioners for the commission had
any concern with these publications. Lord Chancellor El-
don was of opinion, that, even upon the statements made by
the respondents, a commission ought to issue; and that the
costs occasioned by the opposition to it, (except the costs of
some affidavits in answer to those filed by the brothers and
sisters, which did not arrive till after the hearing of the pe-
tition had commencéd, and, though stated to the Court,
were not taken into consideration in the judgment), should
be paid by the respondents. If the scandalous publications,
of which the respondents had just reason to complain, had
been brought home to the petitioners, that, his Lordship
said, would have made a difference in his order with respect
to costs (a).

The nearest relations of an alleged lunatic will be allowed
to have the carriage of a commission, in preference to stran-
gers, unless there be some specific ground of objection (5).

In a case where there was a contest for the carriage of a
commission of lunacy against a person admitted to be a lu-
natic, between a person who was his heir-at-law and next of
kin, and the sister-in-law of the lunatic, in whose custody
he had been for some time, but who was no relation in
blood; the heir-at-law was preferred, according to the or-
dinary rule, as being most likely to insure the objects of the
commission (c).

When it appears that the parties applying for the cont-

(a) In re Smith, 1 Russ. 348. te Broadhurst, 1 Ves. & Bea. 59.
(3) Ex parte Tomlinsom, Ex par- () In re Grees, 2ud April, 1831.
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mission are actuated by unworthy or improper motives, it
will be a sufficient reason for giving the carriage of it to
other persons.

SECTION IV.

Of the Execution of the Commission of Lunacy.

WHEN the commission is to be executed, the commis-
sioners, in pursuance of several statutes, the words of the
commission, and the standing orders of the Chancellor, issue
their precept to the sheriff, requiring him to cause a jury
of good and lawful men of his county to come before them
at a certain time, and in a certain place, to inquire upon
their oaths of the matters and things which shall be given
them in charge, by virtue of the commission (d).

By statute 1 Hen. 8, c. 8, s. 3, it is directed, that every es-
cheator and commissioner shall sit in convenient and open
places, according to the statutes (¢) theretofore made; and
that the said escheators and commissioners shall suffer every
person to give evidence openly in their presence, to such
inquest as shall be taken before any of them, upon pain of
40). And these statutes extend to inquisitions taken before
sheriffs(f). No inquest can be taken upon the oaths of
fewer than twelve jurymen; if twelve jurymen, however, con-
cur in the verdict, it will be sufficient, although others re-
fuse to join (g).

The common order of the Chancellor directs the commis-
sion of lunacy to be executed in or near the place of abode
of the supposed lunatic, and a jury of the county and of the
neighbourhood where the supposed lunatic lives to be re-
‘turned to inquire of the lunacy. The general rule is, where

(d) See Appendix. (/) 4 Rep. 58a.
(¢) 34 Edw.3, c. 13; 36 Edw. 3, (g) E= parte Wragg, 5 Ves.450.
st. 1, c. 14; 23 Hen. 6, c. 17.
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the party is resident within the jurisdiction of the Chancel-
lor, not to direct the commission to be executed at any other
place than the place of residence of the supposed lunatic (4).
There are exceptions to this rule, but some satisfactory
ground must be made out in evidence by the party contend-
ing for such an exception. In one case, where the supposed
lunatic had a town and country residence, both in the coun-
ty of Middlesex, the commission was directed to be execut-
ed at or near either of such places of abode as the com-
missioners should direct (s).

In a case where a petition prayed that a commission of
lunacy, which had issued into Devonshire, might be executed
in London, where the alleged lunatic had been about six
months; having been removed, as was represented, for the
benefit of advice, from temporary residences at Exeter and
Teignmouth, his previous residence having been in his fa-
ther's family in Devonshire—Lord Eldon observed, that,
without undertaking to say that there could be no excep-
tion to the rule last laid down, he had not found any in-
stance in fact where the party was within the realm; and
that motives of convenience, with reference to the attend-
ance of witnesses, much more of counsel, ought nat to form
an exception. His Lordship said, that it was a most impro-
per proceeding, to bring a person into Middlesex for the
purpose of executing the commission there; and expressed
a doubt, whether he had any right to make the alteration
as to the place of executing the commission, after it had
issued ().

In a recent case, Lord Chancellor Broughkam took into
consideration the convenience of the attendance of witness-
es upon the inquiry, and directed the supposed lunatic to
be conveyed from London, where he had been some time,
to the place of his former residence, where the commission
was directed to be executed (J).

If a man, resident in the city of London, were conveyed by

(k) Ex parte Southcot, 3 Ves. (k) Ex parte Baker, 19 Ves. 340.
sen. 401; Ez parte Baker,19 Ves. S. C. Coop. C. C. 205.

840; S. C. Coop. C. C. 205. (§) In re Green, 8 April, 183].
(5) In re Jervis, 14 Aug. 1829.
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force into Essex, he would still, for the purpose of execut-
ing a commission, be considered as resident in the city; for
a man cannot be said to reside in a place to which he has
been carried while he had not mind enough to intend a
change of residence. Where the object of inquiry is rather
to ascertain the time at which the lunacy commenced, than
the fact of lunacy, it is more material that the commission
should be executed among persons who knew the state of
the individual prior to the accident, to which by the wit-
nesses on one side the lunacy is imputed (m).

‘The principle, on which the Crown extends its protection
to lunatics, requires an examination into the circumstances
of competence or incompetence, under which the lumatic has
performed acts affecting his property; and therefore it is
usual, in all such cases, when it appears that the lunacy has
been of some duration, to inquire from what period it com-
menced (n).

There are instances of inquisitions having been quashed,
on the ground that the commencement of the lunacy was not
carried back so far as was warranted by the evidence.
‘Thus, in one case, where it appeared by a petition, that the
party who had been found a lumati¢c by inquisition had
been idiotic and of unsound mind from his infancy, and had
done or acquiesced in several acts affecting his property,.
and the jury had carried back the lunacy anly for the pe-
riod of six years, no committees having been appointed, the
inquisition was quashed, and a new one directed to issue;
and it was ordered that the brother of the lunatic, and the
petitioners for the commission, should lay before the com-
missioners and jury such evidence as they might be able,
touching the state of mind of the lunatic, from the earliest
period of his life down to the time of executing the com-
mission {0).

And in another case, where the lunatic had executed
deeds prior to the period at which the jury found the luna-
cy to have commenced, the inquisition was quashed, on the

(m) Exparte Smith, 1 Swanst.6. (n) Tbid.
(0) In re Wooler, 8 Aug. 1825,
H
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ground, that the finding of the jury was not carried back
so far as was warranted by the evidence; and a new com-
mission was directed to issue (). .

The commissioners and jury have a right to inspect
and examine the lunatic, and, it is believed, most com-
monly do so. The commissioners have also power to or-
der the lunatic to be produced before them, without the
prior order of the Lord Chancellor; and if the persons, in
whose custody the lunatic is, refuse to produce him, they
are liable to the censure of the Court, and to the payment
of costs (g). The disobeying the Chancellor’s order for pro-
duction of the supposed lunatic is a contempt punishable by
commitment to the Fleet (r).

An order may be obtained for allowing access to be had
to a person supposed to be a lunatic, for the purpose of
enabling him and his friends to oppose the commission.
Thus, in a case where a commission had been issued against
a party who was in confinement, and access to him had been
denied; on the petition of his daughter and her husband,
stating that they believed that they could produce compe-
tent witnesses to prove that the party supposed to be a lu-
natic was of sound mind, and able to manage his own af-
fairs, and that they disapproved of the issuing of the com-
mission, on the ground that the same was not necessary,
and would be prejudicial to the alleged lunatic, his family,
and affairs—The Lord Chancellor ordered that the peti-
tioners and their solicitors, and such medical advisers as
they might think fit to appoint, should have access to and
be at liberty to visit the party supposed to be a lunatic, at
all seasonable times prior to and during the execution of
the commission of lunacy, for the purpose of ascertaining the
actual state of his mind, and his competency to manage his
affairs; and the persons having him in custody were re-
strained by the order from interfering with or interrupting
the petitioners, or their solicitors, or medical advisers, in
such visits, and were further restrained from removing or

(p) Inre Warren, 17 April, 1824.  (r) Lord Wenman's case, 1 Peere
(g) Ex parte Southcot, 3 Ves, Wms. 703.
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concealing him from the petitioners, or their solicitors, or
medical advisers (r).

In one case, where the wife of the supposed lunatic op-
posed the issuing of the commission, an order was made
that she shoiild be at liberty to attend the execution of the
commission by counsel, if she thought fit (s).

In another case, the Lord Chancellor ordered any person
or persons in whose custody or power the supposed lunatic
might be, to produce him at the execution of the commission
of lunacy, or on any adjournment thereof, to be inspected
and examined, as often as there might be occasion, before
the commissioners and jury (#).

And, sometimes, a further order is added, that notice of
the time and place of executing the commission be given to
the supposed lunatic, or some other person on his behalf (u).

If the persons who have the non compos in their power
carry him out of the Chancellor’s jurisdiction, to avoid pro-
ducing him, it has been said, that the commission may be
executed in his absence(r). But, where the party had
been secreted, and the jury required his production, it was
one ground for superseding the commission and issuing a
new one ().

A commission may be directed against a mom compos
abroad, and the inquisition shall be taken, not where he last
resided, but where his mansion house or other property is
situated. On a petition for a commission of lunacy against
a person who was positively sworn to be a lunatic then resi-
dent in Flanders, Lord Hardwicke said, there can be no
good reason, why, if any subject having an estate in Eng-
land happens to be an idiot or lunatic, but is out of the
kingdom, there can be no inquiry here. No inquiry can be
made beyond sea, for it is not to be executed by the com-
missioners only, as in taking an answer or assigning a guar-
dian, which may be executed beyond sea, but there must

) %be a jury to inquire of the fact; which must be of a county

(r) Inre Fletcher,25 April, 1832. In re Clement, 30 July, 1831.
=4 (s) In re Clement, 30 July, 1831.  (v) Hals's case, cited 2 Ves. sen.
’ (2) In re Hoimes, 13 Dec. 1827. 404.
(%) In re Jervis, 14 Aug. 1829;  (w) In re Hals, 30 Nov. 1743,
H2
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in England; then, if no inquiry can be made in this country,
both the person and his estate would be in a very unfortu-
nate case, and also the King as to his prerogative. The
whole matter must be inquired into before the commissioners
and jury, so that no mischief may arise from the absence of
the party. If they are satisfied by clear evidence that he is
a lunatic, they will find so without inspection; if not satis-
fied without inspection, they will make no verdict, or re-
turn that he is not; and there it must rest, nor ¢an any ef-
fect arise from it. Nor is this conclusive; for, if he is be-
yond sea, and is of sound mind himself, the laying hold of
his lands is notice to him that such proceedings are against
him, and he may come and appear, or any person opposing
the commission on his behalf will be heard; and if insisted
upon, and reasonable evidence adduced, he must be then
inspected. A commission was accordingly issued into the
county where the mansion house and great part of the al-
leged lunatic’s estate lay ().

The Chancellor, if possible, will prevent a nos compos
from being carried out of the jurisdiction of the Court, even
before a commission has issued (y).

An order to restrain the removal of a supposed lunatic
out of England was made upon the petition for a commis-
sion, the hearing of which was postponed (z).

But an order to prevent the removal of a supposed lunatic
out of the Lord Chancellor’s jurisdiction will not be made,
except upon affidavits which satisfy the Court that the party
is a fit subject of a commission of lunacy, and that there is
reasonable apprehension of such an intended removal.

The supposed lunatic himself has a right to be present at
the execution of the commission (a).

OF THE COMMISSION

() Ex parte Southcot, 2 Ves.
sen. 401; S. C. Ambl. 109.

(y) Lady Marr's case, Ambl. 82.

() 4n re Frank, 26 Feb. 1825.

(a) Ez parte Cranmer, 12 Ves.
455.

A lunatic ought not to be brought
“efore the Court of commissioners un-

T any artificial excitement. A case

mentioned of a supposed lunatic

having been brought before the com-
missioners for a second examination,
his conduct at the first having been ra-
tional: intheinterval he had been per-
mitted to drink a considerable quanti-
ty of ale, spivits, and bottled porter,
immediately after which he wasagain
produced; when his altered demea-
nor convinced the jury (ignorant of
his potations), that he was a lunatic;
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It is said to be a practice by no means uncommon in ca-
aes of lunacy, (analogous to a practice very common in civil
cases), when the lunatic cannot be removed to the jury, and
it is inconvenient for the jury to go to the lunatic, for one
or two of the jury to examine the lunatic, and report their
observations to the rest (). But such a practice ought not
to be encouraged, except in cases of absolute necessity, as
it deprives the party of the benefit of the judgment of the
other jurors. ]

In a recent case, on issuing a commission, it was ordered,
that if the commissioners and jury thought fit to examine
the supposed lunatic, for the purpose of ascertaining the
actual state of his mind, then they, or such of them as
thought proper, should visit him (¢).

In another case, where the fact of the lunacy of the party
was not much disputed, directions were given, with the view
of shortening the inquiry and saving expense, that the jury
should examine the supposed lunatic previously to entering
upon other evidence (d).

In one case, where the commission was executed in Lon-
don, and the jury thought it necessary to have a view of the
supposed lunatic’s mansion-house in the country, it was or-
dered that one of the commissioners should be at liberty to
attend such view by the jury (e).

In ordinary cases of the execution of inquests of office,
inasmuch as such proceedings are ez parte and not conclu-
sive, notice is not given of the execution of the commission
to the party who will be affected by it; but if a sufficient
reason for such notice is made out, on application to the
Court, an order may be obtained that reasonable notice be
given to the party requiring it (f).
and a verdict was found aecording-  (d) In re Green, 2 April, 1831.
ly. One of the commissioners being  (e) In re Sir G. 0. P. Turner, 13
afterwards accidentally informed of Dec. 1823.
the circumstance, laid the case before  (f) Rex v. Daly, 1 Ves. sen. 269,
the Lord Chancellor, who immedi- It is a subject of surprise, that
ately quashed the commission. 1 Pa- such a rule as this should still pre-
ris & Fonbl. Medical Jurispr. p. 294, vail in matters of lunacy, and that a
n. (o). commission should be granted}with-

(5) Ex parte Smith, 1 Swanst. 6. out requiring any notice to be given

(c) In re Clement, 30 July, 1831. either to the party to be affecteq by
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If the person against whom a commission of lunacy is
sought to be obtained, or any person interested-in opposing
such a proceeding, or their agents, have entered a caveat
at the office of the Secretary of lunatics against the issuing
of the commission, notice of the execution of the commission
must be given to the party who has entered such caceat.
Where a party against whom a commission had been prayed
had presented a petition against the issuing of the commis-
sion, and stated that he was perfectly competent to govern
himself and to manage his affairs; it was ordered that due
notice of the time and place of executing the commission
should be given to his solicitors, who were to be at liberty
to attend the execution of the commission by counsel, if
they thought fit, and that they should be allowed their costs
in case the party should be found a lunatic (g).

In a case, where a petition was presented by a party,
stating that he had been informed, that a commission of
lunacy had been issued against him on the application of his
two daughters, and that he was in a sound state of mind,
and perfectly competent to the management of himself and
his affairs, which he was ready to prove by the evidence of
persons of respectability, and stating some objections to the
commissioners named in the commission on account of their
connexion with the solicitor for the commission: the Lord
Chancellor, on a number of affidavits being filed, ordered
the commission to be resealed, and to be forthwith tried;
and that due notice of the time and place of executing the

OF THE COMMISSION

it, or to some of his relations who
are not concerned in the application ;
and that it is practicable for a com-
paratively secret tribunal to sit in
judgment upon the actions and state
of mind of a party, without his hav-
ing an opportunity of preparing for
his own vindication, and defending
himself against the imputation of in-
sanity. Notwithstanding the right to
traverse, it is submitted, with great
deference, that it would be proper to
make a general order of Court, re-
quiring reasonable notice in all cases

to be given to the party, or to some
of his relations or friends who are not
concerned in the application, of the
intention to apply for a commission
of lunacy against him. Such notice,
if the party possessed uny reason,
would enable him to oppose the ap-
plication in the first instance, and
would be no obstacle against the
issuing of a commission in cases of
absolute necessity.

(9) In re Sir G. O. P, Turner, 8
Dec. 1823.
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commission should be given to the alleged lunatic or his
solicitors (). .

Notice of the execution of a commission was ordered to

be given to the nephew. and heir-at-law of an alleged luna-
tic, on his presenting a petition in opposition to the com-
mission (g).
. 'Where notice of the execution of a commission had been
directed to be given to a party who had an interest in re-
spect of a contract with the supposed lunatic, the Court, on
the petition of such party to quash the commission, or for
liberty to traverse the inquisition, on the ground that the
commission had not been executed at the residence of the
lunatic, and that the order as to notice had not been
complied with, after much hesitation, refused to quash
the inquisition, but granted leave to the petitioner to tra-
verse ( f)-

The commissioners, under commissions of lunacy, have
power to summon witnesses and issue subpcenas, as incident
to their office; and if the witnesses refuse to attend, it seems
that the Chancellor will make an order for their attendance
in the same manner as in cases of bankruptcy (£).

The commissioners are bound, under a penalty of 404,
to suffer witnesses to give evidence openly in their pre-
sence (J).

An inquisition may be set aside, on the ground of the
sheriff’s refusal to hear evidence (m).

It seems that the costs incurred in opposing a commission
of lunacy under the sanction of the Court, will be ordered
to be paid out of the lunatic's estate. In a recent case,
where a solicitor had been employed by a party as his attor-
ney, some time prior to the application for the commission
of lunacy, and had been instructed to oppose it; and acting
on the evidence of two medical men of considerable emi-
nence and practice, under whose care the party supposed
to be a lunatic had been for some time, who deposed that

(k) In re Braithwaite, 21 June, (k) Ex parte Lund, 6 Ves. 784.
1826. ()1 Hen. 8, c. 8.

(¢) In re Bushnell, 9 May, 1821. (m) 1 Vez.sen. 270,
() Ez parte Hall, 7 Ves. 261.
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the person in question, though of singular and eccentric
habits and conversation, was of sound mind, had entered a
eaveat against the issuing of the comsnission, which was
afterwards granted, with a direction that due notice of the
time and plaee of executing it should be given to the sup-
posed lunatic and his next of kin, who were to be at libex-
ty to attend the execution thereof by their solicitors, or
counsel; the consideration of the costs of such appearance
was reserved. The solicitor attended the inquiry, which
lasted three days, before the commissioners and jury, and
employed two counsel for opposing the commission, and
the jury found the party to be of unsound mind, and the
Master approved of committees, but his report had not
been confirmed. The solicitor presented a petition for
obtaining an order for the taxation and payment of the
costs which had been incurred in the matter; which ap-
plication was opposed by the committees. The Lord
Chancellor referred it to the Master to tax the costs in-
curred by the petitioner prior to the issuing of the commis-
sion, and about ite execution, and for instructing and em-
ploying counsel; but the consideration of such costs, and
of the application for them, was reserved ().

And in another case, where a solicitor had been ap-
pointed to conduct the defence of a person against whom a
commission of lunacy was issued, and had expended con-
siderable sums of money for that purpose, and the Master
on a reference had taxed the costs; on a petition being pre-
sented by the solicitor for payment of such costs out of the
lunatic’s estate, or by sale or mortgage of a competent part
of his real estates, or that a sufficient sum for the purpose
might be directed to be set apart out of the annual rents
of his estates—The Lord Chancellor referred it to the
Master to inquire and certify, whether there were any and
what funds or property belonging to the lunatie, out of
which the costs could be raised and paid; with liberty for

(n) In re Knight, 20 March, 1832. been settled; which is usually done
In this case, the allowance for the before any order for payment of costs
maintenance of the lunatic had not can be obtained.
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the Master to state special circumstances, and to examing
any of the parties on interrogatories (o)

In Lord Portsmosih's case, on the order for reference as
to maintenance of the lumatic, it was also referred to the
Master to tax and settle the reasonable costs which had
been incurred by the committee of his estate, and by the
Countess of PortemoutA, who opposed the commission (p).

After it has been ascertained that the lunatic has funds
applicable to the payment of costs, which have been taxed
and allowed, an order may be obtained, on petition, for
payment of them.

It seems, that if parties vexatiously oppose an application
for a commission, which is absolutely necessary for the pro-
tection of the lunatic, the Court will compel them to pay the
costs incurred by such opposition (g). The costs incurred
by a solicitor in opposing a commission, where the party is
found to be of sound mind, must be paid by the person who
employs him, unless the Lord Chancellor orders the person
who prosecuted the commission to pay the costs of an impro-

per application for one. Even if the Lord Chancellor will
not award costs in such a case, yet an action may be main-
tained for taking out a commission of lunacy maliciously,
and without sufficient cause ; and the costs incurred by the
party in resisting it can be taken into consideration by the
jury in assessing damages (r). )
Jmi’hlrecentefle,amlewlobtainedinthecomfd'm‘
chequer against an attorney, to shew cause why his bill of
mm,fordefendingnpunyagﬁnltscomhﬁndlﬂnq9
under which he was found sane, should notbetaxed-. It was
contended, on the part of the defendant, that the bill could
not be taxed by a Court of law or the Court of Chancery, be-
cause the inquiry did not partake of the nature of a pro-
ceeding either at common law or in equity; and on the other
side, that a Court of common law could tax the attorney’s

(o) In re Frank, 26 March, 1831. (q)hlnl ;;6 Smith, 1 Russ. 348, 8
* (p) In re The Earl of Portemouth, March, . .
3 June, 1823. (r) See post, Chap. ix. s, 1,
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bill, as the writ de lunatico inquirendo issued from the pet-
ty-bag office, and was returnable there. Chief Baron Lynd-
hurst, after having taken time to consider the question, ex-
pressed his opinion, without deciding the point before the
Court, that the officers of the Court of Chancery were
more competent to entertain the subject than those of the
Court of Exchequer, as the former had more experience in
such matters (s).

When the jury is ready to return their verdict, and offer
to do so, the commissioners must receive it, or they will in-
cur a penalty of 1004. (¢).

The inquisition, by statute 36 Ed. 3, c. 13, is required to
be made by indenture; and an inquisition not indented was
held void (x).

The inquisition must be under the seals of twelve jury-
men, otherwise the officer by whom it is taken will be liable
to a penalty of 1004 (o).

If the jury agree upon their verdict, and deliver it in writ-
ing to the commissioners, it will be void, unless indented and
sealed ().

The commissioners are to deliver to the jury, and the jury
is to receive, a counter-panel of the inquisition by them pre-
sented, indented and sealed, which the juryman first sworn
is required to keep, lest the commissioners should alter or
embessle the inquisition; in default of so doing, the com-
missioners are to forfeit 1004. and each juryman 20s. ().

The commissioners are required to execute the commis-
sion within a month after it has issued; and to return the
inquisition with the commission into Chancery, within a
month after it has been taken; in default they are Liable to
a penalty of 404 (y).

In a case, where the commission had not been returned for
two years and more after it had been executed, and the so-
licitor who prosecuted it refused on application to give any

(s) Bywater v. Davis, in the Court (o) Lord Powis’s case, Dy. 170 a.
of Exchequer, 3rd & 9th May, 1832. («) 1 Hen. 8, ¢. 8.

() 1 Hen. 8, c. 8. (y) 18 Hen. 6, cc.6, 7; 23 Hen.

(») Barantine’s case, Dy.170a. 6. c. 16; 1 Hen. 8, c. &

‘t}) 1 Hen. 8, ¢. 8
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information respecting it, and a petition was presented that
theinquisition might be returned, which was afterwardsdone;
the solicitor was ordered to pay the costs of the petition (2).

A person’s keeping a commission of lunacy by him for se-
veral years, without ever putting it into execution, is a con-
tempt of Court; and such commission, as well as a petition
under it, was discharged with costs, on account of its dan-
gerous tendency, and the improper use which in many re-
spects might be made of it, particularly to terrify and dis-
tress the person against whom it issued (a).

The clerk of the petty-bag office of the Court of Chan-
cery, or his deputy or other officer having authority to re-
ceive any office or inquisition, which ought to be return-
ed into Chancery, must receive the same and put it on the
files, to remain of record, within three days after it has
been received or offered to him, or in default forfeit 40/
And if such clerk, or his deputy or other officer, refuse
to receive such office or inquisition when offered, the com-
missioners are relieved from the penalty to which they would
otherwise be liable for not returning such office or inquisi-
tion, provided it be returned within a month. The clerk
of the petty-bag of the Court of Chancery must certify
the transcript of every office or inquisition taken before any
commissioners, to the Court of Exchequer, the next term
after the receipt thereof, upon pain of forfeiture for every
default of 5.. (b).

On the accidental loss of a commission of lunacy, upon
which an inquisition had been taken, and signed by the jury
and three commissioners, an order was made for the clerk
of the custodies to make out a duplicate of such commis-
sion, bearing the same teste, and directed to the same com-
missioners; and for the three acting commissioners under
the former commission to annex to such duplicate, when
sealed, the inquisition which had been taken, and to return
the same forthwith (c).

(3) Inre Matthew, 18 Nov. 1828. (5) 1 Hen. 8, c. 8. .
(a) Adnon. 2 Atk. 52. (¢) Ex parte Ruine, 19 Ves. 589,
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SECTION V.

Of the Inquisition under the Commission of Lunacy.

THE commission and the verdict must be consistent upon
the face of the record, which cannot be, unless the verdict is
either in the words of the commission, or in equipollent words.
But, in inquiries under commissions, the jury have not been
" strictly limited to the question whether lunatic or not; but
if they find that the party is of unsound mind, it has been
held a sufficient finding. The Lord Chancellor has no au-
thority to act upon the liberty and property of the subject,
except upon a verdict expressed in legal terms; and if the
jury should return a special verdict, stating, that they could
not say whether the party was lunatic or not, and the evi-
dence, the Court cannot on such a verdict determine the
fact of insanity (d).

‘Where a special return to a commission of lunacy was
made and filed, the commission was quashed, and another
commission issued ; if the return had not been filed it would
have been a void return (e).

The proper return to a commission of idiocy or hinacy,
where the party is not found an idiot or a lunatic, bnt is
considered by the jury as an object fit to be under the su-
perintendence of the Court of Chancery, is that the party
is of unsound mind, so that he is not sufficient for the govern-
ment of himself, his lands, and tenements: and therefore,
where the return was, ““ that the party was so far debilitated
in his mind, as to be incapable of the general management
of his affairs; and had been in the same state of mind for
six months last past,” the inquisition was quashed, and a
new commisgion issued (/).

(d) Ez parte Cranmer, 12 Ves. (f) Exz parte Cranmer, 12 Ves.
449. 445.
(e) Ex parte Freak, Sel. C. C. 47.
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It is settled, that if the jury find merely the incapacity of
the party to manage his affairs, but do not infer from that
and other circamstances unsoundness of mind, though the
party may live where he is exposed to ruin every instant,
yet upon that finding the commission cannot go on(g).

A return, finding “ that a party was, from great weakness
of mind, incapable of governing himself and his lands,” was
held to be illegal and void (A).

Inquisitions have been quashed, with returns finding per-
sons in the following condition, namely—* Not sufficient to
manage his person and estate” (§); * not of sufficient under-
standing to manage her own affairs” (£); ‘‘ not a lunatic, but
incapable” (/);  not a lunatic, yet not proper to take care of
his affairs during his fits” (m); *‘ weak for the last twenty
years” (s); “ worn out with age, and incapable of managing
her own affairs” (0); ‘ had been a lunatic, but that, at that
time, he enjoyed a lucid interval, and that he was not at pre-
sent capable of the management of his own affairs, and that
he had been in the same state from the 9th of February
Iast” (p). ~

An inquisition may be supported, finding & person of un-
sound mind, although neither an idiot nor a lanatic. An
inquisition finding a party * not a lunatic, but of umsownd
mind, 80 asnot to be sufficient for the government of herself,
her lands,” &c. was considered good'(g). For, *of unsound
mind” are legal and technical words, indeed they are the pro-
per terms of a plea; it would be impreper in pleading te
describe a man /unaticus instead of non sane mentis (r).

OF LUNACY.

(9) Sherwood v. Samdersom, 19
Ves. 286.

(A) Ez parte Barnesley, 3 Atk.
168.

) Ez parts Read, 1 Atk. 160;
2 Inst. 405.

(k) Ezx parte Harvey, 3 Atk. 169.

() Ezx parte Ashton, 3 Atk. 169.

(m) Ex parte Hals, 2 Ves. sen.
405. It appears, that the lunatic in
this case was an infant, and had been
secreted from the jury, who retumed
the following verdict “ not a lunatic,

but we judge him a persen not pro-
per to be trusted with the manage-~
ment of his affairs during the con-
tinnance of his epileptic fits.” Fy re
Hals, 30 Nov. 1743.

(») Hulsey's case, 3 Atk. 173.

(o) Wall's case, 3 Atk. 173.

(p) In re Cox, 5 Nov. 1§29.

(q) Sherwood v. Sanderson,19 Ves,
280; S. C. Coop. C. C. 108,

(r) Dewnis v. Dennis, 2 Savud.
352,
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A return, finding a party * insane mentis, et sic depriva-
tus rationis et intellectus, ita quod regimini sui et ipsius sta-
tus omnino incapax existit,” was held good (s).

Where a party was found * an idiot, not having lucid in-
tervals for the space of eight years last past,” Lord Chan-
cellor Nottingham held this repugnant; but it was decided
good at law, on the ground that idiocy implied an infirmity
a nativitate, and consequently the eight years were surplus-
age (¢).

Where a jury returned ¢ that the party, at the time of tak-
ing the inquisition, is a lunatic enjoying lucid intervals,
and during such lucid intervals is competent to the go-
vernment of himself and the administration of his own af-
fairs;” and a petition was presented, praying a reference
to approve of a committee, or such other order as the
Court might think fit—Lord Chancellor Eldon said, that
he could not make a grant of the committeeship upon
that finding, and directed a search to be made as to the
course of proceedings in similar cases. After several pre-
cedents of inquisitions had been produced from the office
of the Secretary of lunatics, the Lord Chancellor thought
nothing could be done but to issue a new commission.
There was no instance of a melius énquirendum in such a
case. It was then objected, on the part of the supposed
lunatic, that a commission was unnecessary, the evidence
shewing that he was in such a state of mind as to be com-
petent to the management of himself. His Lordship said,
that a short petition might be presented against the issuing
of the commission; which, having been done, and affidavits
filed on both sides, his Lordship thought it a proper case
for a commission, and a new one was issued (u).

It is a rule of law, where a jury state their premises, and
draw a conclusion, which does not of necessity follow from
the premises, that the conclusion is not to be taken by itself.
Thus, where, under a commission of lunacy, the jury found
¢ that the party is not a lunatic, but that partly from para-
lysis, and partly from old age, his memory is so much im-

(s) Ex parte Pauncefort, 3 Atk. 43; 1 Vern. 16.

170. (u) Ex parte Atkinson, Jacob, Rep.

(£) Prodgers v. Frasier, 3 Mod. 333.
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paired, as to render him incompetent to the management of
his affairs, and consequently of unsound mind, and that he
had been so for the term of two years last past:” the in-
quisition was quashed, and a new commission was ordered
to issue (). Under the second commission, the jury found
the party to be of unsound mind.

An inquisition may be good, notwithstanding the omission
tostate whether the party bas orhas not lucid intervals. Thus,
a return finding a party a lunatic and of unsound mind for
the space of six years and upwards, was objected to as irre-
gular, in not finding whether the lunatic had or had not lucid
intervals. It was in evidence, that the commissioners neglect-
ed to state that circumstance to the jury; that the foreman
took no notice of it; that it was not omitted through acci-
dent; for, in a conversation about settling the inquisition,
some discourse arose as to its insertion, when one of the
commissioners said it was better not to insert it; and it was
accordingly omitted in the presence of the greater part of
the jurors, if not of all. Lord Rosslys observed, if the
usual course is to find expressly, whether the person does
or does not enjoy lucid intervals, this inquisition is not re-
turned in the usual form; for he could not take the fact of
lucid intervals to be found either way. He considered, how-
ever, the inquisition as not having in express terms, but by
implication, negatived lucid intervals; and directed an in-
quiry, whether there had been an uniform course. After
an interval of a few days, his Lordship said, that he had
caused search to be made; and that, in Ex parte Barnes-
ley (w), no objection was taken upon that ground; and that
the return was certainly according to the usual course, as
very few of the numerous references in that case stated
whether the party had lucid intervals; and all that could be
done was to allow a traverse (x).

Where there is any misbehaviour in the execution of a
commission, it must be examined into; and if the Court see
cause, they may quash the inquisition, and direct a new
commission to issue (y).

(v)In re Holmes, 4 Russ. 182. (z) Exz parte Ferne, 5 Ves. 450.
() 3 Atk. 168, 184, (y) Ex parte Roberts, 3 Atk. 6.
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‘When a regular return is made, and there is sufficient
evidence in the case to satisfy the Lord Chancellor that the
party is the proper subject for a oommmnon, a new one will
be directed to issue.

In one case, three commissions were applied for against &
party before he was found mon compos (x).

Lord Chancellor Hardwicke, on quashing an inquisition
as repugnant, ordered a new one to issue (a). Lord Erskine,
after. quashing an inquisition for uncertainty, was strongly
inclined to direct a melius inquirendum s but finding, up-
on inquiry, that it had never been directed in lunacy, he
issued another commission (). And the same course was
pursued by Lord Eldon (¢c), nndaﬁerwudsbyhmllzynd-
Aurst (d).

In one case, where an inquisition found a person of sound
mind, who appeared to be in a state of imbecility, Lord
KEldon directed two physicians to visit the party, for the
purpose of determining whether the state of her mind was
competent to the management of her affairs; and instead
of issuing a second commission, an order was made to re-
strain the party from executing any deed or will dispos-
ing of funds in Court, except in the manner directed by
the order (e).

SECTION VL

Of Traversing the Inguisition of Lunacy.

BY the common law, when the King became seised of
any estate of frechold or inheritance, by matter of record,

(x) Lord Wenman's case, cited in  (c) Ex parte Atkinson, Jac. Rep.
2 Ves. sen. 408. 333.

(a) Hals's case, 2 Vex. sen. 405. (d) In re Holmes, 4 Russ. 182,

(b) Exparte Cranmer, 12 Ves.454.  (¢) Ridgwey v. Darwin, 8 Veu. 65.
See Ex parte Roberts, 3 Atk. 5. See post, Chap. x. s. 3.
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whether judicial or ministerial, or by matter of fact found
by office, the party aggrieved could have no traverse of the
inquest; but he was put to his petition of right, in the na-
ture of a real action, to recover his right; in some cases, in-
cluding chattels real as well as higher interests, there was
another remedy called a monstrans de droit; and that was
where office was found for the King, and by the same office
the title of the party was also found. As, if a disseisor
aliened in mortmain, and the special matter was found by
office, namely, the disseisin and alienation, the disseisee
had his monstrans de droit; but if the office omitted the
title of the party, he was put to his petition of right (f).
But a traverse was allowed only in those cases, where, by
the inquest of office, land was not in the King’s hands; but
the King was only entitled to a scire facias in the nature of
that action, to which a subject would have been entitled un-
der simijlar circumstances. In such cases, the party, being in
the nature of a defendant, might appear and traverse the
office, without shewing any title in himself(g). So, at com-
mon law, if the King, by false office, was possessed of the
custody or interest in any land, by reason of idiocy, or the
like, the party aggrieved could not have a traverse, but was
put to his petition (). The remedy by petition having been
found inconvenient, the statute 34 Edw. 3, c. 14, provided,
that, in certain cases, after the return of the office into
Chancery, the party aggrieved might traverse the office in
Chancery, and the process was directed to be sent into the
King's Bench, to be tried according to law. And by sta-
tute 36 Edw. 3, c. 13, the right of traversing was extended
to all kinds of offices taken before escheators; and other
provisions, not material to be here stated, were afterwards
made respecting traverses (§).

By the statute of the 2nd & 3rd of Edw. 6, c. 8, s. 6 (%),
it is provided, that if any person shall be untruly found lu-
natic or idiot, every person and persons aggrieved by such

(f) 4 Rep. 54; Gilb. Exch. 172. c¢.6; 1 Hen. 8, c. 10. See ante,
(9) 4 Rep. 54. pp. 76, 77, 78.
(k) 4 Rep. 56 a. (k) See 2 Inst. 688.
(é) 8 Hen. 6, c.16; 18 Hen. 6,
I
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office or inquisition shall and may have his or their traverse
to the same, immediately or after, at his or their pleasure,
and proceed to trial therein, and have like remedy and advan-
tage as in other cases of traverse upon untrue inquisitions
or offices found. This statute is considered as not confined
to particular inquisitions only, but to apply to all inquisi-
tions(/). The Irish statute, 15 Car. 1, c. 4, 8. 3, contains
a similar provision as to Ireland. By stat. 6 Geo. 4, c. 53,
(which extends to Ireland), it is enacted, that, where any
person shall be desirous of traversing any inquisition of lu-
nacy, a petition for that purpose shall be presented to the
Lord Chancellor, or other person intrusted by the King’s
sign manual with the care of lunatics, within three calendar
months from the return of such inquisition, who is required
to hear and determine such petition; and the person so in-
trusted shall, in every order to be made upon any such pe-
tition, limit a time, not exceeding six calendar months from
the date of such order, within which the persons desiring to
traverse, and ail other proper parties, are to proceed to trial
of such traverse; and the person so intrusted as aforesaid,
upon every such traverse, may order the persons travers-
ing, not being the party who has upon such inquisition
been found idiot or lunatic, or of unsound mind, within three
weeks after such order, to give sufficient security to one of
the Masters in Chancery, and to his satisfaction, for all pro-
per parties proceeding to the trial of such traverse within
the time to be for that purpose limited.

The second section of the same act enacts, that every
person who shall have right to traverse any such inquisition,
who shall not present his petition within the limited time, or
who shall neglect or refuse to give such security, or who shall
not proceed to the trial of such traverse within the time k-
mited, and the heirs, executors, and administrators of every
such person, and all others claiming under him, shall be ab-
solutely barred of such right of traverse, unless the per-
son intrusted as aforesaid shall, under the special circum-
stances of any particular case, think fit, upon petitidn, to
allow such traverse to be had or tried after the time limit-

() Co. Litt. 77. b.; 12 East, 115.
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¢d; in all which special cases the person so intrusted may
make such orders as to him shall seem just.

The third section of the same act provides, that it shall
be lawful for the person intrusted as aforesaid, if he shall be
dissatisfied with any verdict to be returned upon any such
traverse, to order one or more new trial or trials thereon, as
to him shall seem meet, and as is usual in cases of issues di-
rected by the Court of Chancery.

When the person who has been found a lunatic, or his
friends, or any other party having an interest in disputing
the inquisition, are dissatisfied with the finding of the jury,
and are desirous of traversing it, application must be made’
to the Lord Chancellor, or other person intrusted as afore-
said, by petition, praying for leave to traverse; and if, upon
hearing this petition, liberty to traverse be granted, such di-
rections as to the time of filing the traverse, and proceeding
to trial, and other matters, will be given as the circumstances
of the case require.

A traverse may be ordered to be tried by a special jury,
at the next assizes to be held for the county where the par-
ty’s residence is(m). And such trial may be postponed in
consequence of the absence of material witnesses, and want
of sufficient time to prepare for trial (n). And the solici-
tor for the lunatic may be ordered, on the petition of the
committee of his estate, immediately to carry into the petty-
bag office of the Court of Chancery the traverse which has
been directed to issue (0).

The subsequent proceedings on traverses of inquisi-
tions of lunacy are in the petty-bag office, and the record
is carried from thence into the King’s Bench, in which
Court alone it can be tried. A traverse is a summary pro-
ceeding, setting out the inquisition, and traversing or deny-
ing the facts thereby found, whereupon issue is joined for
the Crown by the Attorney-General; and a venire facias ju-
ratores will be awarded, returnable into the Court of King's

(m) Ez parte Ferne,5 Ves. 832; (n) S. C. 6 June, 1826.
In re Sir G. 0. P.Turner, 18th Feb. (o) S. C. 24 Fcb. 1826.
and 1st March, 1826. ’

12
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Bench(p). The issue will be badly joined, if the plea to
the inquisition takes up a fact not stated in it (g).

If, by inquisition, a person be found a lunatic, and the
custody is granted to a committee, and the party found lu-
natic bring a scire facias to set aside the inquisition, his
committee cannot plead, nor join issue in such scire facias;
for the latter has no interest in the estate of the lunatic, be-
ing in the nature of a bailiff to the King; and therefore, his
dutyis to inform the King’s Attorney-General, who is the pro-
per personto contest the matter on behalf of the Crown (r).

The statutes of 18 Hen. 6, and 1 Hen. 8, require the par-
ty tendering a traverse to give sufficient security for pursu-
ing it with effect, and answering the intermediate profits of
the lands. And it has been said, that, if a man traverses
an inquisition, the usual course of the Court is to take secu-
rity for the value of two years’ profits of the land, because
in that time it is considered that the matter will be deter-
mined (s). But it does not appear that such rule is appli-
cable to traverses of inquisitions of lunacy.

By the statute of 6 Geo. 4, c. 53, s. 1, the Lord Chancel-
lor may order the persons traversing, not being the party
found lunatic, within three weeks after the order for tra-
versing, to give security to one of the Masters in Chancery
for all proper parties proceeding to the trial of such tra-
verse within the time limited.

A person traversing an inquisition is considered in the na-
ture of a defendant opposing the title found for the Crown,
and not in the nature of a plaintiff, as he would be in a pe-
tition of right to recover any thing from the King (¢).

Thus, in a case where a party traversed an inquisition
finding him a lunatic, the Attorney-General filed the com-
mon replication; and the proceedings having been sent from
the petty-bag office to the Court of King'’s Bench, the prose-
cutor of the commission made up the record, and carried it

(p) 4 Inst. 80; 1 Eq. Cas. Abr.  (¢) Es parte Ferne, 5 Ves. 832,
128; Jeffreson v. Morton, 2 Saund.  (r) Thorn v. Coward, 2 Sid. 124.
6, 23; Latch, 3; Ex parte Wragg, (s) Rex v. Barlow, Bunb. 25; 5
5 Ves. 452; Trem. P. C. 652; and Vin. Abr. Suppl. 317.
see Appendix. (¢) Regina v. Mason, 2 Salk. 447.
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down to trial; upon which it was objected, that the suppos-
ed lunatic wae considered as a plaintiff, and his traverse in the
nature of a monstransde droit ; and therefore, that he had the
right to carry down the record. To which it was answered,
and resolved by the Court, that he was properly treated
as a defendant opposing the title found for the Crown, with-
out setting up any title in himself, as he might do in a peti-
tion of right; and that it would be absurd to construe the
liberty of traversing to give a power of delaying the Crown,
which must be the case if the party was considered as hav-
ing the common right of a plaintiff. It was therefore held,
that the record was well made up, and carried down by the
prosecutor of the commission ().

It seems to have been held formerly, that the Court had a
discretion in granting or denying a traverse, according as
there appeared just cause or not for such a proceeding (z).
Lord Chancellor Thurlow declared, that he had such discre-
tion, and that the statute 2 Edw. 6, c. 8, was meant only
to remedy a very harsh prerogative, and that, where appli-
cation was made to the Court for leave to traverse, it must
take great care that the general object of the proceedings
under a commission should not be defeated (y). It has
been laid down in several subsequent cases (s), that a tra-
verse to the return of an inquisition finding a person non
compos is a right by law, though the Lord Chancellor is
not dissatisfied with the return upon the evidence. And
Lord Eldon seems to have considered it as a general prin-
ciple, not to discourage applications for a traverse (a). The
practice has always been for the party to petition the Chan-
cellor for leave to traverse; and, by the 6 Geo. 4, c. 53, such

(u) Rex v. Roberts, 2 Str. 1208; te Cranmer, 12 Ves. 449; Sher-
11 St. Tr. 154, Lord Somers’ argu- wood v. Sanderson, 19 Ves. 287; and

ment in the banker’s case. see 2 Wilson & Shaw, 515, 520.
(z) Sir Jokn Cutt's case, Ley. 26.  See a traverse to an inquisition
See 3 Atk. 6. under a commission of escheat, in
(y) In re Fust, 1 Cox, 418. Ez parte Webster, 6 Ves. 809 ; and

(s) Ex parte Ferne, 5 Ves. 450; In re Sadler, 1 Madd. 581.
Ex parte Wragg, 5 Ves. 832; Ez  (a) 6 Ves. 580.
parte Ward, 8 Ves. 579 Ex par-
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petition must be presented within three months after the
return of the inquisition.

An idiot may traverse the inquisition, but must appear in
person at the trial to be inspected (b); for idiocy, it is said,
may be discerned (c).

A woman having been found an idiot by inquisition, pray-
ed by herself and counsel, that she might have leave to tra-
verse the inquisition; and, after her examinatiori, an order
was made accordingly, upon condition that she would appear
in person at the trial at the next assizes, or whenever it
was brought on (d).

. An idiot is never permitted to traverse by attorney.

Thus, where application was made on behalf of an idiot to
traverse by attorney, Lord Hardwicke desired precedents
of such a liberty to be prodiiced ; but as no precedent could
be found of an idiot having traversed by attorney, although
several where lunatics had, his Lordship directed the idiot
to appear in person, and, having done so, leave was given
to traverse (e).

A lunatic, or person of unsound mind, may traverse the
inquisition, either in person, or, with the Lord Chancel-
lor's permission, by attorney (f); he may, however, be re-
quired to appear in Court in person, for the purpose of
being examined (g).

The private examination for the purpose of the traverse
is merely to satisfy the Lord Chancellor, that it is the wish
of the party to exercise such right, which, it is said, can-
not be refused (A). Where the party found to be a lunatic
had appeared before the Lord Chancellor, and claimed
by petition the right to traverse, an order was made that
he should be at hberty to do so (§). And where the lu-
natic was confined in prison for debt, and a petition to
traverse the inquisition had been presented, the Lord
Chancellor ordered an habeas corpus; returnable immedi-

(8) Ezx parte Roberts, 3 Atk. 7. (k)" Sherwood v. Sandersoms, 19
(¢) Skinner, 5. Ves. 283; Ex parte Ferne, 5 Ves.
(d) Anon. Mos. Ch. Rep. 71. 832.

(e) Smithie’s case, cited 3 Atk. 7. (¢) In re Sir G. O. P. Turner, 24
(f)3 Atk. 7. Feb. 1824.

(9) Ambl. 112.
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ately, to issue to the Marshal of the King's Bench, to
bring the lunatic before the Chancellor at the sitting of the
Court two days afterwards ().

Where a party had been found a lunatic under two in-
quisitions, the Court refused to allow him to traverse the
second ; but such inquisitions, not being conclusive, may be
again questioned in actions at law or by suits in equity (7).

The heir of a nos compos cannot traverse the inquisition
after his death, for the party on every traverse may be re-
quired to appear in person. Lord Chancellor Hardwicke
observed, ‘ a trial by inspection is the proper trial by the
Lord Chancellor as to the person, when there has been a
solemn trial in the lifetime of the lunatic, who is bound,
himself, to say, that after his death, when he cannot appear
in person, and cannot be inspected by the jury, it should
still be open to a traverse by the heir-at-law, carries a great
absurdity with it, particularly in the case of idiocy, where
the Crown grants the custody and profits of his estate
during his life” (m). But the inquisition of a coroner find-
ing a party felo de se may be traversed by his administrator,
on the ground that the party was of non-sane memory, and
that the coroner had refused to receive evidence of such
fact ().

The Lord Chancellor will sometimes discharge a com-
mission and inquisition without putting the party to the ex-
pense and trouble of a traverse or monsirans de droit, pro-
vided, on inspection and examination, he be fully convinced
of the soundness of his understanding. And the party may
apply either personally to the Chancellor to be inspected,
or his friends may sue out a writ, returnable in Chancery,
for that purpose (o).

%) InreSir G. 0. P. Turner, 15  (0) 9 Rep. 31 a; Bac. Abr. tit.

April, 1824, = - Idiots and Lunatics, (B); Vin. Abr.
() 3 Atk. 184. See ante, p. 63; tit. Lunatics, (E.2.); F. N. B. 233,
post, Chapters ix., x. ed. 1794 ; Staundf. de Pr. Reg. 86 ;

(m) In re Roberts, 3 Atk.312. Wingate’s Maxims, 123 ; Inre Heli,
(n) Ripleyv. Oldfield, Sir T.Jones, 3 Atk. 7, 635; 3 Bl. Comm. 332.
198; §. C. 2 Show. 199; Skinn. 45. See ante, p. 81, and post, Ch. v.s.11.
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In a case, where it appeared that a party who had been
found an idiot was not so, all former proceedings were dis-
charged (p).

But a motion, that a person who had been found a luna-
tic, and since recovered his understanding, might be in-
spected, and make a settlement of his estate, was refused;
and it was directed that such settlement should be made
by fine, in order that the Judges of the Court of Common
Pleas might examine the party (g).

The Crown cannot traverse.an inquisition, but a melius
inquirendum may be granted on behalf of the Crown; and
if, upon the melius inquirendum, it be found for the Crown,
the party may traverse the inquest (r).

The alienee of a lunatic, or other person having a title to,
or interest in, his land, may traverse an inquisition as well
as the lunatic himself (s); and, if both the lunatic and the
alienee traverse, and the former is found a lunatic at the
time of the alienation, the alienee is bound (f). But a tra-
verse taken by a mon compos will not bind a purchaser,
unless he is a party to, or consents to be bound by, such
proceeding (u).

Leave to traverse is sometimes granted upon terms, such
as upon condition that some third person, who claims under
conveyances from the party, will agree to be bound by the
event of the traverse(z). And a party submitting to be
bound by a traverse, and afterwards refusing to be bound by
it, is guilty of a contempt of Court (y).

A person who has entered into a contract with a non com-
pos for the purchase of any portion of his property, is such
an equitable alienee and owner thereof as will give him a
right to traverse the inquisition.

The petitioner, as having an interest in' respect of a con-

(p) Darwin’s case, Ley. 25. (¢t) In re Roberts, 3 Atk. 312.
(q) Anon. 1 Vern. 155. (v) Ez parte Roberts, 3 Atk. 7.
(r) 8 Rep. 168 b; In re Roberts, (z) See Bull. N, P, 212; 3 Atk.

3 Atk. 6; and see Knight v. Duples- 184.

sis, 2 Ves. sen. 555; 4 Madd. 313. (y) Ezx parte Roberts, 3 Atk. 308;
(s) 15 Vin. Abr. tit. “ Lunatic,” 4 Bro. C. C, 238, n.

(L); Skinn. 178.
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tract with the lunatic for the purchase of two advowsons,
impeached the execution of the commission, and prayed that
the inquisition might be quashed, or that the petitioner
might be at liberty to traverse. Lord Chancellor Eldon de-
cided, that a person who had become the bond fide owner
in equity of two advowsons under a contract, was a party
aggrieved by the finding of the jury, and had a right to tra-
verse, and granted leave for that purpose to the petitioner;
the issue being, whether the party was a lunatic at the time
of the inquisition, and at the period to which the lunacy was
carried back and since (s). And a person who had entered
into a contract with another person, who was afterwards
found a lunatic from a period antecedent to the date of the
contract, was allowed to traverse the inquisition(a). And
in one case, the passing of a decree against a defendantina
suit in Chancery was stayed for the purpose of giving li-
berty to the defendant to traverse an inquisition (4). Sir
William Grant, however, is reported to have expressed a
doubt in a case where the alienation was overreached by an
inquisition finding the party a lunatic with lucid intervals,
whether the alienee, relying on the fact that the contract was
executed during a lucid interval, could establish that fact by
a traverse; an issue in such a case being the proper and ef-
fectual remedy (c).

In a case where a lady, who was entitled to a very consi-
derable fortune, and had just attained the age of twenty-one
years, but who was represented to be of very weak and in-
firm mind, had been carried off to Flanders, and there mar-
ried by a gentleman; and the lady was afterwards found a
lunatic under a commission taken out by her mother, Lord
Chancellor Thurlow would not allow the husband liberty to
traverse the inquisition, thinking that the way in which he
bad obtained the lady precluded him from being entitled to
any assistance from the Court; and that the lady was in the
most proper hands under the care of her mother, whose duty
it was to discuss the marriage most seriously, and to see

(2) Ex parte Hall, 7 Ves. 260.  hurst and Others, 1 Ch. Cas. 112.

(a) Ex parte Morley, 9 Ves. 478.  (c) Hall v. Warren, 9 Ves. 605;
(5) Attorney-General v. Park- and see Ex parte Ferne, 5 Ves. 832,
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whether she could not, in that manner, get rid of the gen-
tleman’s pretensions (d).

In a case, where a petition praying leave to traverse
an inquisition of lunacy was presented by an entire stran-
ger, without any interest, and an objection was taken upon
that ground, and because no reason appeared for impeach-
ing the inquisition; Lord Chancellor Eldon said, * this pe-
titioner does not qualify himself by any interest; and he did
not recollect any instance, in which the Court had permitted
a mere stranger to traverse the inquisition. His Lordship
would not say, without further consideration, when it might
be necessary to decide the point, whether the Court would
permit it or not. Whatever might be the rule in such a
case, he hoped the wisdom, policy, and humanity of the law,
with regard to these unhappy persons, would never be dis-
appointed; his own experience enabled him to say, the
Court had not been in the habit of discouraging any fair
and reasonably provident application, with regard to the si-
tuation of a person allowed to be a lunatic; if, in the exe-
cution of the commission, he is more pressed than a tender
and humane consideration of his circumstances authorize;
as of a person not allowed to be a lunatic, but made the ob-
ject of a commission. The present petition, as far as his
Lordship could perceive upon the affidavits, laid no founda-
tion whatever for impeaching the commission in any one cir-
cumstance that took place at the period of the finding of the
jury; the petition must therefore be dismissed with costs, it
being ill founded and most rashly preferred” (e).

Lord Eldon observed in another case, that any individuals,
who suppose their interests affected by the acts which the
lunatic has done, have a right to apply to the Great Seal for
leave to traverse the inquisition, which is never refused in
any proper case (f).

It has been decided, that where an action has been com-
menced on the petty-bag side of the Court of Chancery,
but tried in the Court of King’s Bench, that an application
for a new trial must be made in the latter Court, which is

(d) In re Fust, 1 Cox, 418. (¢) Ez parte Ward, 6 Ves. 579.
(f) 2 Wilson & Shaw, 520.
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to send back the record with final judgment upon it, and
therefore the objection to the verdict should be there stat-
ed ().

A motion for a new trial of a traverse was formerly al-
lowed to be made in the Court of King’s Bench; thus,
where a defendant had been prevented by illnessfrom attend-
ing the trial of a traverse, and, in consequence of no de-
fence having been made, the jury had found in favour of
the inquest, the Court of King’'s Bench granted a new trial,
in order that the second jury might have an inspection of
the alleged lunatic, and not be left to judge upon less evi-
dence than was laid before the former jury (4). The de-
fendant, after the trial of the first traverse, applied to Lord
Chancellor Hardwicke to direct a new trial at the bar of the
Court of King’s Bench; which was refused: but on applica-
tion to that Court, and on payment of the costs of the trial
of the former traverse, a trial at bar was granted (§).

Power is now given to the Lord Chancellor, when dissa-
tisfied with any verdict returned upon any traverse, to di-
rect one or more new trial or trials, as is usual in cases of
issues directed by the Court of Chancery (¥). And there-
fore, it should seem that, after the trial of a traverse, the ap-
plication for a new trial should be made, in the first instance,
in the Court of Chancery, as in cases where it has direct-
ed trials of issues; and as well where the objection relates
to the admissibility of evidence as to other points,

The uniform practice of the Court of Chancery has been,
whenever an action has been directed by it, that the appli-
cation for a new trial should be made to the Court of law
which has tried the action, till that Court is satisfied with
the verdict; though it is otherwise with an issue, in which
case the motion for a new trial is to be made in the Court
of Chancery ().

(9) Bz parte Baker,1 Cox, C. C. May, 1744.

418.  See Fraser v. Lloyd, 19 Ves. (k) 6 Geo. 4, c.53, 5. 3.

317; Rez v. Knoz, Coop. C. C.98. () Ez parte Kensington, Coop.
(A) Rex v. Roberts, 2 Str. 1208. C. C. 96; Bowker v. Nizron, 6 Taunt.
(3) In re Roberts, 4 April and 23 444. See 4 Maule & Selw. 196.
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But if the Lord Chancellor should refuse to grant a new
trial, there does not appear any reason, why an application
for that purpose should not be made to, and granted by,
the Court of King's Bench, as the statute 6 Geo. 4, c. 53,
contains no express words depriving that Court of the
power which it previously exercised in such cases.

Before the passing of the statute 6 Geo. 4, c. 53, if, upon
the trial of a traverse, the juryreturned an improper and irre-
gular verdict, the practice was to supersede the commission.
Thus, where uponartrial of a traverse, the jury found the par-
ty a lunatic at the time of her marriage, and at the period
of the inquisition; but that she was of sound mind when the
jury returned the verdict. The husband preferred a peti-
tion on behalf of himself and his wife, praying that the
commission, inquisition, and other proceedings, might be
set aside and vacated. Lord Chancellor Rosslyn said,
‘“ he had great doubt whether an instance could be found of
such a double issue upon the traverse as that; the issue
being, whether she was a lunatic at the time of the inquisi-
tion, and still was a lunatic. It did not appear that the jury
had any right to find her a lunatic when she was married.
The inquisition did not state her to have been a lunatic at
the time of the marriage; there was no such allegation upon
it. No other order can be made than to supersede the com-
mission; which was accordingly done” (m).

The statutes of the 8th and 18th Hen. 6, direct a month to
elapse between the return of the inquisition and the grant of
the custody of the estate, that the party may come in and ten-
der atraverse. And itseems, that if the grant is made before
the expiration of the month, it is void (s). In case a tra-
verse be tendered, the grant of the custody will generally
be suspended, at least until further order; for, if upon the
trial of the traverse the party be found compos mentis, the
property cannot be taken. And therefore, where leave to
traverse an inquisition had been granted, the Court refused

* to confirm the Master’s report approving of committees (o).

. (m) Exz parte Ferne, 5 Ves. 832, (o) Ezx parte Wragg, Ex parte
(n) Frasier v. Progers, Skinn. 178. Ferne, 5 Ves. 450.
See 3 Atk. 7, ante, pp. 76, 77.
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In a case of an inquisition finding a party an idiot, which
Lord Chancellor King thought a hard case, he would not
grant the custody without giving leave to traverse the in-
quisition (p). And it seems, that, formerly, it was a common
practice to suspend the grant of the custody, in order to
give an opportunity of traversing (¢), particularly where the
party, upon the second inspection, appeared to be in an im-
proved state of mind (r). But, in a recent case, the Master's
report as to the appointment of committees was confirmed,
they being willing to act at their own expense, in case the
traverse, which was pending, succeeded (s).

Before the statute 6 Geo. 4, c. 53, in case the Crown had
not taken possession of the property, the traverse would pre-
vent its being taken; and if successful, the Lord Chancellor
had no authority to order costs to be paid out of the estate
of the non compos. Thus, where a party had been found
a lunatic under a commission, and, upon the trial of a tra-
verse of the inquisition, the jury returned an irregular ver-
dict, in consequence of which the commission was supersed-
ed; when the persons who had prosecuted it applied for
their costs, as they had established the lunacy, and were not
accountable for the irregular conduct of the jury; Lord
Chancellor Rosslyn held, that he had no jurisdiction to give
costs, there being no fund over which he had power, as the
lands and goods of the lunatic had never come into the
hands of the Crown (¢).

Where the jury under the commission has determined
that the object of it is of unsound mind, the consequence is,
that the person who has authority to issue the commission is
bound to make a grant of the custody of the person and es-
tate; yet it is clear, that a person found by the inquisition
to be of unsound mind, has an absolute right to require the
farther proceeding of a traverse. No grant, therefore, of
the custody could formerly be made, pending the traverse;
and the Court, if there was no fund in its hands, could not
make an order as to the costs of the commission. When

(p) Ez parte Smith, 3 Atk. 185. (s) In re Sir G. O. P. Turner, 15
(¢) 3 Atk. 7. April, 1824.
(r) Ibid. (¢) Ex parte Ferne, 5 Ves. 833.
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the determination of the party to traverse is known, the
Lord Chancellor is bound to put the soundness of the ver-
dict in that course of inquiry; in the interval, every thing
with regard to the dominion over the property or the person
was formerly stopped ; and the consequence was, thatit was
impossible to make any order about costs, as there was no
fund upon which it could attach. But, in a case where a
lady, who was plaintiff in a cause pending in the Court of
Chancery, and entitled to funds in that Court, had been
found by inquisition to be of unsound mind, and, on the pe-
tition of some of her friends, liberty to traverse the inquisi-
tion had been granted, and the parties who prosecuted the
commission applied to the Court for their costs, which was
opposed by the next of kin of the lunatic, because no com-
mittee had been appointed, and leave to traverse had been
granted. As the Court, in that case, distinguished from its
jurisdiction in lunacy, had in its possession a fund which
could be appropriated to the payment of these costs, Lord
Chancellor Eldon, acting on the principles by which he was
guided as to persons in a state of incapacity, though not ob-
jects of a commission of lunacy, and being satisfied that the
proceedings which had been taken were for the benefit of
the party, pronounced an order for the costs, desiring to be
distinctly understood, as by no means thinking the costs
of the traverse of course; that, on the contrary, there might
be many instances of persons permitted to traverse, who
would have no right to costs; but the lunatic having been
permitted to traverse after a personal examination, the costs
of the traverse Inust be allowed ().
- In a case where a commission was superseded on the
subsequent recovery of the lunatic, and no committee had
been appointed, it was held, that no order for payment of
costs could be made, as there was no fund on which the or-
der could attach; and that the solicitor must look for his in-
demnity to the person by whom he was employed (w).

The Court will sometimes, where the lunacy of a person

(%) Sherwood v. Sanderson, 19 Ves. 280; 8. C. Coop. C. C. 108.
(w) Ex parte Glover, 1 Mer. 269.
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is in question, interpose, by making a provisional order for
the care and custody of his estate, until the lunacy shall be
finally determined (z).

The Court will protect the property of a supposed lunatic,
in the interval between the presenting of a petition for a
commission of lunacy and the finding of the jury; but it
ought at the same time to take care that ample means for
resisting the commission be furnished to those who act in
the inquiry on behalf of the alleged lunatic.

In one case, where a commission of lunacy had issued, but
had not been executed, an order was made by the Lord
Chancellor to restrain the wife of the supposed lunatic, and
all other persons in whose custody or power the personal es-
tate and effects of the lunatic were, from selling or disposing
of the same, or in any way converting the same to their own
use, and from parting with the possession of the same, until
order to the contrary; and it was ordered, that, leaving a
copy of such order at the dwelling-house of the supposed
lunatic should be good service (y).

And in another case, where a petition for a commission
only had been presented, certain parties were restrained
from interfering in any manner with the concerns of the
supposed lunatic (s).

An order for appointing committees ad interim of a parti-
cular estate of the lunatic was made, and a reference was
directed to the Master, to inquire whether any steps should
be taken, either at law or in equity, to prevent the sale of
effects belonging to the lunatic, under an execution which
had issned against them (a).

Where a party against whom a commission had issued,
prayed that it might be quashed, it was ordered that the
commission should be executed at the end of three weeks,
and not sooner, after the brother of the supposed lunatic
should have advanced to his solicitor, out of the property of
the alleged lunatic, the sum of 15004. (&).

(x) In re Heli, 3 Atk. 635; ante, (a) In re Sir G. O, P. Turner, 23
pp. 60, 61. Dec. 1823.

. (y) In re King, 15 Jan. 1827. (5) In re Baker, 24 April, 1815.

(z) In re Galloway, 28 July, 1827.
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By the statute G Geo. 4, c. 53, s. 4, it is provided, * that
the person intrusted, by the King’s sign manual, with the
care and commitment of the custody of the persons and es-
tates of lunatics, after the return of any inquisition, and not-
withstanding any petition or order which may be depending, -
relating to a traverse of such inquisition, may make such
orders relative to the custody and commitment of the per-
sons, and the commitment, management, and application of
the estates and effects of any persons who shall have been
found lunatic, idiot, or of unsound mind, by any such inqui-
sition as he shall think necessary or proper; and all acts, mat-
ters, and things which shall have been done by any persons
appointed committees of the persons or estates of the persons
found lunatic, idiot, or of unsound mind, as aforesaid, or by
any other person or persons, shall be and are thereby declared
asvalid and effectual; and such committees and other persons
respectively are indemnified .in respect of such acts, matters,
and things, against all actions, suits, and proceedings, da-
mages, costs, and expenses to be brought, commenced, or
recovered by the person or persons so found lunatic, idiot,
or of unsound mind, as fully and effectually as if such inqui-
sition had not been traversable, but no further or otherwise.”

In one case it was ordered, that the custody of the per-
son of a lunatic, ad interim, should be granted to his sister,
and that a gentleman should be appointed the receiver of the
estate of the lunatic, ad interim, if he would accept the of-
fice, and give security to account, to be allowed by the Mas-
ter(c).

In another case, on the petition of the lunatie, it was or-
dered, that the committees of the estate should pay to the
lunatic’s solicitor the sum of money he required for the pur-
pose of trying the traverse, on his undertaking to apply the
same, or a sufficient part thereof, in the necessary expenses
of the traverse, and to account for such money before the
Master; and that the committees should be at liberty to op-
pose the traverse; and that the lunatic should be at liberty
to appear on the trial of the traverse (d).

(c) In re Frank, 11 Aug. 1825.
(@) In re Sir G. O. P. Turner, 27 June, 1826,
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Again, on the petition of the sister, next of kin and heir-
ess-at-law of a lunatic, an order was made for granting the
care and custody of the lunatic to the petitioner, until a
committee of the person should have been appointed; and
- for delivery of the lunatic to the petitioner; and for restrain-
ing certain persons from visiting or interfering with the per-
son of the lunatic without the Lord Chancellor’s order(e).

‘Where a petition to traverse the inquisition had been pre-
sented, and an immediate reference to the Master for ap-
pointment of committees could not be obtained ; on the peti-
tion of the heir-at-law of a lunatic, it was ordered that the
lunatic should be removed to a particular place, and that
the petitioner should be at liberty to adopt such means as
two physicians should approve, for the due care of the per-
son of the lunatic, until the appointment of the committees
of his person and estate, as thereinafter directed; and it was
referred to the Master, sitting during the vacation, to ap-
point proper persons (not the petitioner) to be the commit-
tees of the person of the lunatic ad interim; and that such
committees, when appointed, should act under the direction
of the physicians, with respect to the care of the person of
the lunatic, until a permanent committee should be appoint-
ed, or until further order; and it was also referred to the
Master to appoint proper persons to be committees of the
estate of the lunatic ad interim, such persons giving such se-
curity as the Master should approve, and the circumstances
of the case might require; and such committees of the estate
and effects of the lunatic ad interim were also ordered duly
to account for the same, until a permanent committee should
be appointed, or until further order (f).

(¢) In re Chapman, slias Dunn, 1 Aug. 1829.
(J) In re Brand, 11 Sept. 1830.
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CHAPTER V.

OF THE COMMITTEES OF THE PERSONS AND ESTATES OF
LUNATICS.

—p—

SECTION 1.

Of the Appointment of Commitices.

Tue regular course pursued upon the return of the in-
quisition, where there is no traverse, or after the trial of a
traverse upon which the party is found to be a lunatic or
of unsound mind, is, for the Lord Chancellor, by letters pa-
tent under the Great Seal, to commit to one or more person
or persons, during pleasure, the custody of the person and
management of the property of the lunatic, with a reason-
able allowance out of his estate for the maintenance of him
and his family (a).

The custody of lunatics being a branch of the King's
prerogative, the appointment of the committees must ne-
cessarily be in the discretion of the person to whom that
branch of the prerogative is intrusted; and to whom there-
fore the application for the appointment of committees
must be made. There is no instance where a party
has been found a lunatic under a commission, in which the

(a) See the form of the grant in 370; and a copy of a similar grant,
the Appendix; there are some forms in the 16 Car. 2, will be.found in
of old grants of idiots and lunatics Hargrave’s MSS. in the British Mu-
and their estates, in West's Symbol. seum, No. 292.
part 1, sections 365, 368, 369 and
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Court of Chancery has interfered in such appointment ().
In the exercise of the discretion given to the person
intrusted with the execution of this branch of the prero-
gative, certain rules have been regarded as best calculated
to protect the person and interests of the unfortunate lunatic.
“To prevent sinister practices,” says Sir William Black-
stone (c), ** the next heir is seldom permitted to be committee
of the person of the lunatic, because it is his interest that
the party should die. But it hath been said that there
lies not the same objection against the next of kin, for it is
his interest to preserve the lunatic’s life, in order to in-
crease the personal estate by savings, which he or his family
may be entitled to enjoy; the heir is, therefore, generally
made the manager of the estate, it being clearly his interest
by good management to keep it in condition, accountable,
however, to the Court of Chancery, and to the sos compos
himself if he recover, or otherwise to his administrators.”
Lord Chancellor Macclesfield very much disapproved of
the rule of our law, which gives the guardianship in socage
to the next of kin to whom the land cannot descend. He
would not allow the exclusion of the heir to the land to be
founded in reason, but deemed it the offspring of barbarous
times and the effect of a cruel presumption. Therefore,
when he was applied to, on a like principle, for an order to
remove a lunatic from the custody of Mr. Justice Dormer,
who was the lunatic’s uncle, and entitled to his estate as the
person next in remainder, and who had, with the consent of
the nominal committee of the lunatic's person, taken care of
him for many years, and treated him with the greatest ten-
derness; his Lordship refused to make such an order (d).
But notwithstanding this censure by one most deservedly
of high authority, the rule of our law in respect to guard-
ianship in socage, considered as one settling the right
by nearness of blood without regard to personal quali-
fications, which was the point of view in which Lord
Coke and those he follows extolled it, is surely very

(8) Murray v. Frank, 2 Dick. 555. (¢) 1 BlL. Comm. 305.
(d) Dormer’s case, 2 P, Wms. 262.
K 2
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defensible; for it gives the custody of the infant’s person to
those who in point of nearness of blood have equal preten-
sions to the trust, without the same temptation in point of
interest to abuse it ().

The old rule, however, has not been adhered to for a great
length of time; and therefore, Lord Chancellor Eldon, in a
case where a petitioner (being brother of the half-blood of
a lunatic, and entitled in remainder to his real estate, and
having been appointed committee of the real estate of the
lunatic,) had objected to being appointed committee of the
person, under a conception that the appointment would
be against the practice under the old rule, but afterwards
applied to be appointed committee of the person, made an
order for that purpose (f).

The usual course is for the Lord Chancellor, on petition,
to refer it to one of the Masters of the Court of Chancery,
to inquire and certify who are the most fit and proper per-
sons to be appointed the committees of the person and estate
of the lunatic, and who are his heirs-at-law and next of kin,
to whom due notice of attending the Master is directed to
be given. The principle which leads the Court to call for
the next of kin and the heir-at-law of lunatics, is, to receive
from the persons probably entitled that assistance in the
protection of the property, which persons having such ex-
pectant rights will be likely to afford, and not for the pur-
pose of trying their title. But the report of the Master is
not considered conclusive, for the parties may not choose
to put themselves to the expense of trying their rights of
representation, which may turn out to be worth nothing (g).
After the Master has made his report, approving of the
persons proposed as committees, and finding who is the
heir-at-law and next of kin of the lunatic, the persons
who are selected for committees must then present a
petition for having the Master's report confirmed, and
praying that they may be appointed committees of the
person and estate of the lunatic, and that the care

(e) Co. Litt. 88, note’(d), by Har- 590.

grave. (9) Ex parte Clarke, Jac. Rep.
(f) Ex parte Cockayne, 7 Ves. 589; 19 Ves. 123,
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and custody of his person and estate may be granted
to them upon their giving the usual security; and that it
may be referred back to the Master to inquire into the na-
ture and amount of the lunatic’s property, and to settle
a proper annual sum to be allowed thereout for his main-
tenance and support; and it is usually further prayed,
that the committees may be at liberty out of the lunatic's
property to pay theit costs of the inquiry before the Mas-
ter, and of the application to the Court; and that such costs
may be taxed and allowed to the-committees on passing
their accounts before the Master.

If any persons are dissatisfied with, or object to, the com-
mittees appointed by the Master, they may present a peti-
tion to the Lord Chancellor, praying that the Master's re-
port may not be confirmed, or that other persons may be
appointed committees, or that the Master may be directed
to review his report. And the Court, upon hearing such
petitions, will either decide the matter at once, or refer it
back to the Master to review his report generally, or to
take the particular objections of the parties into considera-
tion (A).

On the petition of the heir-at-law of the lunatic
against the confirmation of the Master’s report appointing
committees of the estates, it was referred back to the
Master to review his report as to the approval of such com-
mittees; and in so doing the Master was directed to take
into consideration the objection to the proposed committees,
on account of their respective distances from the estates of
the lunatic, and their being recommended by his mother,
who had other children by the same father born before
marriage; and the objection to the committee proposed by
the heir, on account of his connection with the solicitor of
the heir-at-law, and his situation as receiver to numerous
estates under the management of the Court of Chancery (i).

In some cases, where the lunatic’s property is very small,
the Court will, on application, supported by satisfactory evi-
dence, appoint committees without the usual reference to

(i) Sec forms of such petitions in the Appendix.
() In re Miles, 17 Jan. 1831,
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the Master. An application was made by the sister of a
lunatic and her husband, that she might be appointed com-
mittee of the lunatic’s person and estate; and that, to save
expense, the appointment might be made by the Court in
the first instance, without a reference to the Master. It
appeared by affidavit, that the lunatic’s fortune consisted of
a messuage of the yearly value of 25/., of 3501. stock in the
38l. per cent. Consols, and of household furniture and other
effects, and debts due to him, to the amount of 90/. more.
The Lord Chancellor granted the application (4).

In another case, where it was stated that the whole of the
property of the lunatic was totally inadequate to defray the
expense of the care and maintenance of the lunatic and her
children, and that it was therefore desirable that the usual
proceedings and inquiries relating to the property and the
appointment of the committees might be dispensed with; it
was ordered that the custody of the lunatic should be granted
to the petitioner on his giving the usual security to account,
and that the dividends of the stock belonging to the lunatic
should be paid to the committee of the estate on his pro-
ducing the grant thereof, and applied in the maintenance of
the lunatic ().

On the death of one of the committees of a lunatic, where
his property was very small, a new committee was appointed
without the usual reference to the Master, and the old main-
tenance ordered to be continued (m).

Where a person has been found a lunatic or of unsound
mind, by an inquisition taken in Ireland, and a transcript of
it has been transmitted to the Court of Chancery in Eng-
land, committees of the estate in England may be appointed
without any inquisition taken there. Thus, where it ap-
peared by a petition, that, by an inquisition taken on a com-
mission issued under the Great Seal of Ireland, a party had
been found of unsound mind, and incapable of managing his
own affairs; that the said lunatic was resident in Ireland,
and possessed of a freehold and leasehold estate in Lincoln-

(k) Ex parte Farrow, In re (m) Ez partie Pickard, 3 Ves. &

Adams, 1 Russ. & Mylne, 112. Bea. 127; In re Lacy, April, 1808.
(1) In re Morris, 6 May, 1826.
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shire, but that no commission of lunacy had issued against
the party in England; and that a tzansacript of the record of
the inquisition in Ireland had been, by order of the Lord
Chancellor of Ireland, transmitted to the Chancery of Great
Britain, and duly entered of record in pursuance of the Act
9 Geo. 4, c. 78, 8. 3 (n)—It was referred to the Master to
inquire and certify who were the most fit persons to be ap-
pointed committees of the lunatic’s estate mentioned in the
petition, or elsewhere in Great Britain (a).

On the confirmation of the Master’s report, approving of
committees, it was ordered that the care and management of
the lunatic’s estate in Lincolnshire and elsewhere in Great
Britain should be granted to the petitioner, on his giving
security; and a reference as to maintenance was directed
at the same time ( ).

It appears thatin one case, where a person who had been
found 2 lunatic petitioned to supersede the commission, on
the ground that he enjoyed perfect and constant sanity of
mind, the commission was not superseded, but the party was
permitted to have the care and management of his estates
for several years; and upon his again becoming disordered
in his senses, a committee was appointed of his peraon and
estate (g).

The Chancellor being himself a stranger to the private
connections of individuals, allows those who are concerned
in prosecuting the commissjon, or are connected with the
lunatic by the ties of consanguinity, or have a vested or pre-
sumptive interest in hjs property, to propose committees be-
fore the Master; and they are generally reimbursed their
expenses out of the estate.

A caveat may be entered in the office of the Secretary of
lunatics against the appointment of committees: and then the
Chancellor will not pronounce an order, unless notice has

(s) This statute was repealed by (o) Is re Newport, 22 Dec. 1828,
statute 11 Geo. 4 & 1 Will. 4, ¢.  (p) In re Newport, 21 Feb. 1829.
65, but re-enacted by the 41st sec-  (g) Ex parte Fermor, In re Er-
tion of the Jatter act. See ante, pp. rington, Jac. Rep. 404,

21, 22.
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been given to the solicitor or party by whom or on whose
behalf the caveat was entered, of the hearing of the pe-
tition (r).

In a case where a petition for the appointment of commit-
tees of the person and estate of a lunatic had been present-
ed, and a careat had been entered against such appoint-
ment, an order was made, on the petition of the co-heiresses
and three of the next of kin of the lunatic, that they
should be at liberty to carry in proposals before the Master
for the appointment of the committees of the person and es-
tate, and that they should have notice of all other proposals
to be carried into the Master’s office, and the proceedings to
be had thereon for that purpose (s).

The Master is sometimes directed to make a separate re-
port as to the committee of the person and estate(f). In
case the Master has approved of improper persons as com-
mittees, the Lord Chancellor, on application, will direct
him to review his report («), or will appoint others, with-
out requiring the Master to review his report (v).

An appeal against an appointment of a committee by the
Lord Chancellor, may be made to the King in council ().
But the previous proceedings on the commission, to inquire
whether or no the party be non compos, are on the law side
of the Court of Chancery, and can be only redressed, if er-
roneous, by writ of error in the regular course of law (z).

The power of the Chancellor to appoint committees can-
not be controlled by a testamentary devise of the custody;
except in the case of a father appointing a guardian to his
child, a non compos under the age of twenty-one years, un-
til he attain that age ().

When two or more persons are appointed committees,

(r) In re Galpine, Nov. 1808. 221.
(s) In re Howell, 8 Aug.1829. (w) Pitt's case, 3 P. Wms. 108;
(£) In re Weatherell, July, 1808.  Rockfort v. Earl of Ely, 1 Bro. P. C.
(v) In re Hardy, Aug. 1808; Ex 450, Toml ed.
parte Fermor, In re Errington, Jac.  (z) 3 Bl. Comm. 427, ante, p. 19.
Rep. 405. (y) Ludlow's case, 2 P. Wms. 636.
(v) Ezx parte Le Heup, 18 Ves.
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and one of them dies, the grant being joint, and a mere
authority without any interest, the right to the custody of
the lunatic’s estate will determine; and it is necessary to ob-
tain an order for a new appointment, which contains a di-
rection to inquire who are then the heir-at-law and next of
kin of the lunatic ().

SECTION II

Of the Committee of the Person.

THE committees of the person of a non compos are gen-
erally selected from his next of kin, not being his heir-at-
law. Attempts, however, were formerly made to exclude the
next of kin, on the same principle of interest which for-
merly excluded the heirs-at-law (a).

Where two of the next of kin of a lunatic preferred
a petition to be appointed committees of her person,
and it was objected, that, as they would be entitled
upon her death to a distributive share of the personal es-
tate, whose value might exceed that of the land, they had
an interest in her dying; or, at least, supposing the personal
estate likely to increase during her life, it would be for their
advantage that she should remain for ever incapable of
making a will. Lord Chancellor King observed, it was
true, where the party seeking the custody had been heir-
at-law, or next entitled to the real estate upon the lunatic’s
death, an objection had prevailed upon that ground, though
to an extent much more considerable formerly than of late
years; but that a person was next of kin, so as to be enti-
tled to a share of the personal estate, was not an objection,
nor did he remember it to have ever prevailed as such; for

(s) Ex parte Lyne, Cases tempo- 583. See Jac. Rep. 593.
re Talbot, 143; Anon.2 Eq.Cas.Abr.  (a) Neal's case, 2 P.Wms. 544.
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the personal estate would probably increase during the life
of the lunatic, and it was consequently for the advantage of
the next of kin to preserve and be careful of such life.
And his Lordship appointed one of the petitioners commit-
tee of the person (c).

The relations of a lunatic are not, without some specific
and strong grounds of objection, to be passed over in the
appointment of committees, and have their affliction increas-
ed by the insidious imputation which must be the conse-
quence, for the mere purpose of introducing a stranger.
The feelings of relations are not to be put in competition
with the benefit of the lunatic; but a relation will not in
general be excluded from the office of committee unless
proved to be unfit. The governing principle has always
been, that, if the connections by blood and affinity of the lu-
natic can supply a proper person for the office, the influ-
ence of the family, which ought to be confined in its own
circle, is not to be transferred to a stranger (d).

But the claims of consanguinity, although entitled to
great regard, create no right with respect to the appoint-
ment of a committee of the person; in case of misconduct
or incapacity, the nearest relations will be set aside in fa-
vour even of strangers. In the case of a lady found a lu-
natic, the custody of whose person was committed to a stran-
ger; the sister of the lunatic, who had proposed making
considerable gain by the allowance for maintenance, pre-
ferred a petition, insisting, that, as next of kin, she would
be the most proper committee; that, being entitled to admin-
istration upon the death of the lunatic, she would be most

(¢) Ex parte Ludlow, 2 P.Wms.
636. The distinction, upon which,
in the two cases last cited, that rule
was considered not applicable to the
next of kin, from their interest in the
probable increase of the personal es-
tate during the life of the lunatic, is
not satisfactory. To those upon
whom the suspicion which was the
foundation of that rule could attach,

immediate gain is a stronger temp-
tation than the hope of future advan-
tage, subject to disappointment not
only by the casualties of life, but al-
80, where the state of the lunatic ad-
mits it, by the liberal application of
his income for maintenance. See
7 Ves. 590 a, note 44, 2nd edition.

(d) Ez parte Le Heup, 18 Ves.
227.
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careful of the property; and that the objection to a guar-
dian who was next of kin entitled to the inheritance did not
apply to the present instance, there being no inheritance.
The Lord Chancellor, however, held the appointment to be
a matter of prudence, and no right; and would not remove
the custody from the stranger, nor ever appoint a person
committee of a lunatic, who would make a gain of the office,
The sister was directed to render a yearly account before
the Master; and the stranger was continued in the situa-
tion of committee (¢).

And in another case it was held, that a person proposed
as committee had rendered himself unfit for the office by
an agreement to give to another person three fourths of the
profits as committee (f).

In a case where it appeared by the Master’s report that
the lunatic’s property amounted only to the sum of 5231, ;
and that the lunatic was a pauper belonging to, and sup-
ported by a parish; and that the brother and sisters of the
lunatic were in very indigent circumstances, and some of
them absent—the Lord Chancellor appointed the rector, and
two other inhabitants and freeholders of the parish where
the lunatic resided, committees of her person and estate, on
their giving the usual security; and, after payment of the
taxed costs, the dividends from time to time to acerue in
respect of the lunatic’s estate, were ordered to be applied in
her maintenance (g).

‘Where the nom compos is a female, and unmarried, the
custody of her person will be given to one of her own sex, in
preference to one of the other. In a case where two persons
related in the same degree to a female lunatic, the one a
man and the other a woman, and neither of them being heir-
at-law to the lunatic, contended for the custody, and the
objections against the gne were no stronger than those
against the other; the custody was granted to the woman,
as being of the same sex, and so probably better knowing
how to take care of the lunatic; and as it had been found

(e) Lady Cope’s case, 2 Ch. Cas. (f) Ez parte Fletcher, 6Ves. 427.
239; 1 Eq. Cas. Abr. 277. (9) In re Jones, 5 Aug. 1825.
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by experience, that granting it to two had proved incon-
venient, by occasioning lawsuits, and putting the estate to
great expense, the custody was granted to one only (4).
Unless there exist strong reasons for exclusion, the custody
of the person of a married man non compos will be com-
mitted to his wife; and the custody of a married woman non
compos, to her husband. Evenin a case where the wife
. had been committed for a contempt of Court, in not produc-
ing her husband before the commissioners under a commis-
sion of lunacy, the custody of his person was granted to the
wife, on her being discharged from the commitment (3).
In most cases, the strongest presumption is, that the wife of
a lunatic is the most proper committee of his person, as being
most capable of administering to his comfort, and most likely
to alleviate his calamity; but, if the wife insists upon acting
upon a system of her own, inconsistent with that recommend-
ed by the best advice, and her treatment is so injudicious as
probably to promote his disorder, whether from her being
under the direction of another person, or acting with her
own inclination from want of judgment, or from motives of
mistaken affection, although she is not on that account ab-
solutely disqualified for the appointment, yet another person
will be named to act with her.
" The Master having approved of the wife of a lunatic and
_ his uncle, as committees of his person, and of another per-
son, who was not related to him, as committee of his estate,
rejecting a proposal of the uncle and a friend of the family,
a petition was presented by the mother of the lunatic, pray-
ing, that she and the uncle might be appointed committees of
the person, and not the wife; and thatthe uncle and the friend
might be appointed committees of the estate, instead of the
person approved by the Master. Lord Chancellor Eldon
said, that he should have felt great pain in exposing the
wife to the possible consequences of being sole committee
of her husband, and thought the Master quite right in not
appointing her the sole committee. All who were acquaint-
ed with the subject, knew that a person who filled that of-

(k) Ex parte Ludlow, 2 P. Wms. (i) Lord Wenman's case, 1 D.
635. Wms. 701.
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fice, in the exercise of which affection must be tempered with
firmness, was often under the necessity of doing what was
unacceptable to the object of his care; and a rooted, though
unjust, aversion was the usual effect of a line of conduct, un-
grateful perhaps to the feelings, but essential to the recovery
of the lunatic. Difficulty arose from the different views of the
parties; but, considering the circumstance by which the wife
was influenced, meaning extremely well, but much mistaken
and misled by circumstances she could not understand,
though her affection might produce a wish to be constantly
with her husband, she must intrust his medical care and
treatment to some persons in whose judgment and humani-
ty she could confide; and as his Lordship could not be in-
duced to take from her the care of his person, he must de-
clare that it was for them not for her to determine what
was medically right or wrong. He was therefore glad that
the uncle, who was a physician, was willing to co-operate
with her, and he appointed them joint committees of the
person (k).

An order is sometimes made, that the committees of the
person of a lunatic be at liberty to appoint physicians to
visit the lunatic from time to time as they may think pro-
per (J).

The unfounded prejudice of a lunatic against a person
proposed as committee has beén taken into consideration
in a case, where it appeared that the appointment as
committee of one in the profession of the law would have
a tendency to irritate the lunatic (m). '

Sometimes the Court, on a reference to the Master to ap+
point committees, will recommend the Master to approve
of such proper person or persons, if such should be proposed
or could be found, whose place or places of residence in the
county was or were such as to admit of his or their fre-
quently visiting the lunatic, and inspecting the management
of his concerns (u).

(k) Ez parte Le Heup, 18 Ves. (m) Ex parte Fletcher, 6 Ves, 427.
221. (n) Ezx parte Fermor, In re Er-
(!) In re Worsley, 8 Aug. 1829.  rington, Jac. Rep. 405.
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The custody of a lunatic may be granted to a feme covert,
though not su¢ juris, but under the power of her hus-
band. It is usual, however, to join the husband with her
in that office (o).

If, when a committee of the person has been appointed,
the parties in whose power the non compos is refuse to de-
liver him up, possession of his person may be obtained,
either by Aabeas corpus or by application to the Lord
Chancellor, who will make a summary order for the de-
livery of the mon compos to the committee, or any other
person appointed by him, and commit the parties in case of
disobedience (p).

The committee of the person of a lunatic has an impor-
tant and delicate trust reposed in him: it is his duty to ad-
minister all the comfort and amusement which the nature of
the case will admit, and the funds of the lunatic will afford;
and if the unhappy person be not under his immediate
care, the committee ought to engage humane and proper
persons to take charge of him, and to consult such intel-
ligent and kind physicians as will employ their utmost
skill and efforts for the purpose of restoring the indivi-
dual to the enjoyment of his senses and his liberty, and
not, as it is apprehended is too often the case, prolong and
aggravate his disease by unnecessary and petty acts of ty-
ranny, by insults and by provocations, which even a person of
sane mind would find much difficulty in bearing with per-
fect composure. Cases undoubtedly occur, in which it is

" necessary to put lunatics under much restraint; but in the
present age it is admitted, that kindness and reasonable in-
dulgences not only promote their immediate comfort, but
have a tendency to increase the probability of their being
restored to a sound state of mind, a result which interested
motives ought not to be allowed to retard or frustrate.

The Lord Chancellor will in some cases make orders for

(0) 3P. Wms. 111, note; Ez par-  (p) Ez parte Cranmer, 12 Ves.
te Lyne, Cas. tempore Talbot, 143; 456.
Ez parte Mildmay, 3 Ves. Jun. 2.
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insuring proper attention to the state of the lunatic (g).
An order was made that a particular physician be requested
to visit the hunatic at her residence, and to direct any
medical attendance which he might deem necessary to be
rendered until further order; and that the physician should
report to the Chancellor the state in which he might find the
lunatic, as to health and otherwise, and also what he might
think should be done for her comfort and health, having
regard to her income (r).

The misconduct of the committee of the person of a lu-
natic, with respect either to the treatment of his person, or
the application of the sums of money allowed for his main-
tenance, or other purposes, may be represented to the Lord
Chancellor, by petition, supported by affidavits, and be
made the subject of judicial investigation and inquiry.

Thus, where the committees of the person of a lunatic
had not substantially complied with an order, directing a
particular sum to be advanced for his benefit, a reference
was directed to the Master, to inquire as to its application.
In this case, a sum of money had been ordered to be paid
to the committees of the person of a lunatic for a specific
purpose, and the committee of the estate presented a peti-
tion, alleging that such sum had not been applied according

(¢) A bill is now before Parlia- intrusted as aforesaid, by an in-

ment, by which, after reciting that it
is expedient, for the better care and
treatment of idiots, lunatics, and per-
sons of unsound mind, found such by
inquisition, that proper and fit per-
sons should be appointed to super-
intend, and from time to time report
to the Lord Chancellor, or other the
person or persons intrusted by the
King’s sign manual with the care
and commitment of the custody of
the persons and estates of lunatics,
the care and treatment and state of
every such idiot, lunatic, and per-
son of unsound mind; it is pro-
posed to be enacted, ‘ that it shall
be lawful for the Lord Chancel-
lor, or other the person or persons

strument under his hand and seal,
or hands and seals, to appoint three
persons to be visitors during plea-
sure, for superintending, inspecting,
and reporting upon, under the order .
and direction of the Lord Chancel-
lor, or other the person or persons
intrusted as aforesaid, the care and
treatment of all persons found idiot,
lunatic, or of unsound mind, by in-
quisition, and to make all such or-
ders and regulations as to the duties
of such visitors, as the Lord Chan-
cellor, or other the person or per-
sons intrusted as aforesaid, shall from
time to time think fit.”
(r) In re Pearson, 19 Nov. 1828,
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to the order; whereupon it was referred to the Master to
inquire whether the order allowing a sum to the committees
of the person as an outfit had been substantially complied
with; and, in case the Master should be of opinion that such
order had not been substantially complied with, then he was
to direct the application of such part of the sum as he
should be of opinion had not been properly expended, in
such manner as he should think proper, in accordance with
the former order (s).

SECTION IIL

Of the Commitice of the Estate.

THE heir-at-law is the most favoured in the appoint-
ment to the committeeship of the estate, on the supposition
that he has the greatest interest in taking care of the pro-
perty, and preserving it in good condition (f).

A relation of the non compos, or one interested in the
estate, will, celeris paribus, be preferred to a stranger (u).

A stranger may, however, be appointed committee; and,
in one case, a neighbouring gentleman, who was considered
likely to manage the property to advantage, was chosen (9).

The Court refused to appoint a Master in Chancery to
the office of committee of a lunatic’s estate, upon the
ground that he would have to pass his accounts before some
of the other Masters ; and that, if once allowed, might lead
to such results as would be subversive of the due admin-
istration of justice ; for, if one Master might be appointed
a committee or receiver, every other Master might be a
committee or receiver of some other lunatic’s estate, and
they would have to pass each other’s accounts ().

(s) In re Jodrell, 13 Aug. 1829, (v) Neal's case, 2 P.Wmas. 544.

(¢) 1Bl Com. 304. (v) Ez parte Fletcher, 6 Ves.
(u) Ex parte Le Heup, 18 Ves. 427.
227.
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And it seems that a solicitor, who prosecutes a commis-
sion of lunacy, ought not to be appointed committee of the
lunatic’s estate ().

The committee of the person of a lunatic is in many
cases appointed committee of the estate also.

SECTION 1IV.

Of the Appointment of a Receiver of the Lunalic’s Estate.

IN case it be not thought expedient to intrust the com-
mittee with the receipt of the rents and profits of the estate,
a receiver may be appointed for that purpose. :

On.the petition of the brother of a lunatic, praying to be
named committee of his person, and that a receiver might
be appointed of the estate, the heir-at-law (who, with such
brother, was the only next of kin) declining to be committee
of the estate, on account of his being unable, from his cir-
cumstances, to give the security required—Lord Chancel-
lor Hardwicke, after declaring it to be an unusual thing,
appointed the petitioner committee of the person and es-
tate, with a restriction not to receive any sums of money,
part of the lunatic’s estate; and referred it to the Master to
appoint a receiver, who was to account and pay the balance
to the Accountant-General, after paying what should be
allowed to the petitioner for the maintenance of the
lunatic (y). .

- In a case, where it appeared that no one could be pro-
cured to act as committee, and that the property of the
lunatic congisted only of real estate and funds vested in
trustees—Lord Chancellor Eldon made an order, that a
receiver should be appointed, with a salary; who should
be considered as committee, and give such security as

(z)- Ezparte Pincke, 2 Mer. 452, (y) Ez parte Billinghurst,1 Ambl,
post, p. 146. 103. :

L
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should be satisfactory to the Attorney-General, as is done
by a committee ().

The receiver is not always required to give the same
security as a committee. Thus, it was referred to the
Master to appoint a fit and proper person to be receiver
of the lunatic’s estate, and to allow him a reasonable salary
for his care and pains therein; such receiver, so to be
appointed, first giving security to be allowed by the Master
duly to account for what he should so receive, and to pay
the same as the Lord Chancellor should direct (a).

Where the person who had been appointed committee of
the person and estate of the lunatic had refused to accept
a grant of the estate without compensation, and no person
could be found who would act gratuitously, a receiver of the
estate was appointed (5).

But the Court refused to appoint a receiver, on the ap-
plication of the heir-at-law of the lunatic, who had been
appointed one of the committees of the estate, and neglected
to perfect his security; and it seems that the expense of a
receiver is not to be incurred, in order that a person, who
cannot give security, may be appointed committee (c).

A receiver will sometimes be appointed, where the com-
mittee resides at a distance from the estate (d).

A receiver may be appointed where the committee is in-
firm, although not resident at a distance; or where the
management of the estate is attended with considerable
trouble (e).

Where the committee of the person of a lunatic petitioned
that he might be at liberty to propose before the Master
the solicitor to the commission as receiver of the lunatic’s
estate, stating that nobody else was willing to accept the
office of receiver—The Court refused to make the order,
as it was extremely jealous of appointing any person to be
receiver, whose duty it was to call the receiver to an ac-
count; and said that the same objection applied to appoint-

(z) Exparte Warren,10Ves.621.  (c) In re Frank, 2 Russ. 450.

(a) In re Squire, 5 Aug. 1828. (d) In re Seaman, Aug. 1808.

(8) Ez parte Radcliffe, 1 Jac. &  (¢) In re Birck, Aung. 1808.
Walk. 639. .
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ing a person who acts as solicitor under the commis-
sion to be receiver of the estate, as to the appointment of a
Master in Chancery to be committee or receiver (f).

Contrary to the general rule, a receiver may be appointed
of the estate of a lunatic on petition only, without any bill
having been filed, as is requisite in other cases, where the
Court of Chancery appoints a receiver.

‘With respect to the powers of a receiver when appointed,
it appears that he has very little discretion allowed him (g),
for he must apply to the Court for liberty to bring or defend
actions (), or let the estate (¢); and, in most cases, even to
be allowed to lay out money in repairs (¥). And it seems,
that he cannot, without an order of the Court, distrain upon
a tenant (J), unless the rent be in arrear, for any period short
of a year(m).

A receiver has generally a plain course to follow: he has
only to pay into Court the money which he receives yearly,
and to expend nothing extraordinary without an order of
Court ().

General orders are sometimes made with respect to the
course to be pursued by the receiver of a lunatic's estate.
The receiver of a lunatic’s estate was ordered to pay the
balance of rents and profits, and any future balances to be
from time to time found due from him, on passing his future
accounts, until further order, into the Bank of England, in
the name and with the privity of the Accountant-General
of the Court of Chancery; and the sums so paid in, and all
future balances to be thereafter paid in, were ordered to be

OF LUNATICS.

() Ez parte Pincke, 2 Mer. 452.
See ante, p. 145.

Ves. 563. See Tempest v. Ord, 2
Mer. 55.

(9) 6 Ves. 802; 15 Ves. 26.

() Wynn v. Lord Newborough,
3Br. C.C.88; §.C.1 Ves. jun.
164; Anon. 6 Ves. 287; Angel v.
Smith, 9 Ves. 335; 1 Jac. & Walk.
178.

(1) Morris v. Elme, 1 Ves. jun.
139; Id. 165.

(k) Blunt v, Clitherow, 6 Ves.
799; Attorney-General v. Vigor, 11

(I) Pitt v. Snowden, 3 Atk. 750;
Raincock v. Simpson, cited in 1 Dick.
120 ; Hughesv. Hughes, 3 Bro.C. C.
87; 8. C. 1Ves. jun. 161.

(m) Brandonv. Brandon, 5 Madd.
473; Dancer v. Hastings, 4 Bing. 2.

(n) Fletcher v. Dodd, 1Ves. jun.
85; Waters v. Taylor, 15 Ves. 25;
and post, sect. 9.
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laid out by the Accountant-General in the purchase of
Bank 3. per cent. Annuities, in trust in the matter, and
the trusts to be declared accordingly; and the dividends
from time to time to accrue on such stock were ordered to
be from time to time laid out in like manner (o).

The Lord Chancellor made an order, founded on the
Master’s report, that the receiver of the lunatic’s estate
should be at liberty to manage as well as to let the estates
of the lunatic to such persons, at such rents, and for such
periods, as the Master should approve of, subject to fur-
ther order (p).

SECTION V.

Of the Security required of the Committee of the Estate. '

IN order to afford due protection to the property of lu-
natics, and to prevent its misapplication, the committees
of their estates are required to enter into recognizances, to-
gether with two responsible persons as sureties, in double
the amount of the annual rents and profits of the estates,
and of the outstanding property, for answering and duly ac-
counting for them once in every year, or oftener if required.-
‘When executed, the recognizances are deposited with the
clerk of the custodies.

It is the duty of the Attorney-General, on behalf of the
Crown, to settle the amount of the requisite security; to ap-
prove of the sureties; and to see that the recognizances are
properly executed and filed with the clerk of the custodies.

Even the eldest son and heir-at-law of a lunatic will not
be appointed one of the committees of his estate without
giving security, unless the Master reports that no per-
son can be found to act as committee, who will give se-
curity. The eldest son and heir-at-law of a lunatic having
been appointed one of the three committees of his estate,
and not having perfected his securities within the time li-

(o) In re Rosomon, 13 Aug.1828.  (p) Inre Webb, 12 July, 1828.
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mited, presented a petition praying that it might be refer-
red back to the Master to certify who were the most proper
persons to be committees jointly with the petitioner, without
giving security; and that it might be referred to the Master
to appoint a receiver of the rents, such receiver giving the
usual security. But the Lord Chancellor said, that he could
‘not appoint a committee without security, unless the Master
reported that no person would act as committee, who-would
give security; and it was referred back to the Master to
appoint committees of the lunatic’s estate (g).

In cases where the lunatic’s property is very small, and
can be transferred into the name of the Accountant-Gene-
ral of the Court of Chancery, or otherwise satisfactorily se-
cured, the usual security required of committees has been
dispensed with. Thus, where the property of a lunatic
was reported by the Master to consist only of 872! 4 per
cent. Bank Annuities, and 100/. 3 per cent. Bank Annui-
ties, the brother of the lunatic was appointed committee of
the person and estate of the lunatic, without entering into
any security until further order, and the stock was ordered
to be transferred into the name of the Accountant-Gene-
ral (r). And, in another case, where it appeared that the
lunatic was possessed only of 1,459/, Bank 3 per cent. An-
nuities, standing in the name of the Accountant-General,
and 197l. cash; on the death of the former committee, a
new one was appointed without giving any security; and
the residue of the cash, after payment of certain costs, was
ordered to be invested in the purchase of like annuities (s).

An inventory of the property, verified by oath, isleft with
the clerk of the custodies for the inspection of the Attorney-
General, who will seldom approve of sureties objected to by
any of the parties interested. With a view to reduce the
amount of the requisite securities, stock standing in the name
of the lunatic, or any part of his outstanding estate, which
can be paid into Court, may be transferred into the name
of the Accountant-General in trust in the matter.

The time for perfecting the security required of the com-
mittees is sometimes enlarged. An order for this purpose

(9) In re Frank, 2 Russ. 450. (r) In re Hicks, 25 Feb. 1825.
(s) In re Lee, 12 May, 1825,
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was made where several mortgages, bonds, and promissory
notes had been deposited in the Master’s office, and the
amount of the security required thereby reduced (f). And
a similar order was made, where, partly owing to the large-
ness of the amount of the security required, and partly ow-
ing to the absence in France of one of the intended sureties,
the security had not been perfected within the time limit-
ed ().

Where the committee of the estate, through inadvertence,
had omitted to complete the security required, the time for
doing so was enlarged (v). And where a petition stated that
one of the committees was in Ireland, and could not, with-
out much inconvenience, return to England for three months,
when the necessary sureties would be procured, the time for
completing the security was enlarged (s).

Under particular circumstances, after the executiop of the
bond, such as the reduction of the outstanding estate, the ori-
ginal bond may, upon application, be given up, and security
to a less amount taken (x).

The committee may petition to have his first bond deli-
vered up, and to change the security by giving a greater;
but, though this has the appearance of being intended for
the benefit of the lunatic’s estate, yet the application will
not be granted without strict examination, lest the specious
offer should cover, or afford the means of effecting, a fraud ;
for if, when the first bond was given up, no account had
been rendered of part of the profits, there would be no re-
medy but from the time when the last bond was taken (y).

An order for reducing the security given by a receiver of
a lunatic’s estate has also, under particular circumstances,
been made.

On the petition of the committee and receiver of a luna-
tic’s estate, it was referred to the Master to reduce the se-
curity entered into by the receiver of the lunatic’s estate

(¢) Inre Jones, 13 Aug. 1827, (x) Ex parte Northleigh, 2 Ves.

(u) In re Clare, 13 Aug. 1827.  sen. 673.

(v) In re Arrowsmith, 22 Oct. (y) Ezx parte Pereira, 2 Ves. sen.
1828. 674.

(w) In re De L'Isle, 1 Nov. 1828.
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and his sureties, (in consequence of the transfer and pay-
ment into the name of the Accauntant-General, and the de-
posit of the mortgage and other securities, as had been di-
rected by a former order), to an amount corresponding with
the condition of the estate and effects of the lunatic. And
afterwards, an order was made, that the petitioner and his
sureties should be at liberty to enter into fresh security, to
the approbation of the Master, for answering the estate of
the lunatic, and accounting for the rents and profits thereof
once in every year, or oftener if required; and that the for.
mer recognizance entered into by the petitioner and his sure-
ties, be vacated and discharged; and that the clerk of the
inrolments should attend the Master of the Rolls with the
inrolment of the recognizance for that purpose ().

When the executors or administrators of a deceased com-
mittee have passed his accounts before the Master, and
paid the balance into Court, the recognizance will be deli-
vered up by the clerk of the custodies to be vacated and
cancelled.

On the recovery of the lunatic, after the commission has
been superseded, the recognizance will be delivered up to
be vacated and cancelled, on the committee passing his ac-
counts, and paying the balance to the lunatic.

Upon the death of a lunatic, the bond will be delivered up
to be vacated and cancelled, on the committee passing his
accounts and paying the balance into Court, or to the re-
presentatives of the deceased lunatic. In case the com-
mittee makes default in passing his accounts when required,
the recognizance may be put in suit against him and his
sureties.

The Court of Exchequer refused to grant a fia¢ for an
extent, on an application made by a committee of a lunatic
against a preceding committee (on the usual bond to the
Crown), where he had been declared a bankrupt under a
commission of bankruptcy, issued against him so long as
ten years before the application. The remedy of the party
is by scire facias (a).

Where both the committee and sureties reside in Scot-

(3) In re Palmer, 6 Nov. 1828, _ (a) In re Lacy, 10 Price, 135.
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land, the Chancellor’s jurisdiction does not reach them, and
proceedmgs for enforcing the bond must be instituted in the
Courts in Scotland; and the sum recovered in such an ac-
tion will be lodged in a bank there, to.await the orders of
the Lord Chancellor (8); and in order to enforce the se-
curity in such cases, the clerk of the custodies will be re-
quired to deliver up the bond to be put in suit against the
committees and their sureties. )

If the committee should disobey an order for payment of
what has been found due from him, the Chancellor, if he
thinks fit, may enforce the order by attachment (c).

A question, which it became unnecessary to decide, was
raised in a recent case (d), whether the usual bond to the
Crown entered into by the committee of a lunatic, be an ob-
ligation of the same force and effect as a statute staple within
the 33 Hen. 8, c. 39, s. 50.

SECTION VI.

Of the Allowance for the Maintenance of Lunatics, and
their Families.

AFTER the committees have been appointed, and per-
fected their security, the usual course is, for the Lord Chan-
cellor on petition to refer the matter to the Master in Chan-
cery (to whom it stands referred by the former orders), to
settle what will be proper to allow for the maintenance of the
lunatic out of his estate.

The usual form of reference on such occasion is, ¢ to in-
quire and certify what is the situation of the lunatic, and
the nature of his lunacy, and of what the fortune of the lu-
natic did at the time of issuing the commission of lunacy

(5) Erskine's Inst. by Ivory, 202, 706.
n. 245. (d) Rex v. Lambe, M‘Cleland’s
(¢) Ez parte Grimstone, Ambl. Rep. 402.
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consist, and of what it doth now consist; and in what man-
ner, at what expesne, and by whom, the lunatic hath hither-
to been maintained, and also what will be fit and proper to
be allowed for his future maintenance, regard being had to
the circumstances and estate of the lunatic” (¢).

When the Master has made his report of the proper sum
to be allowed for the maintenance of the lunatic, application
must be made to the Lord Chancellor for its confirmation;
and if any parties object to such report, they can apply to
him by petition; and generally the report will be referred
back to the Master to review it. .

In settling an allowance to the committee of a lunatic, the
Court does not so much regard the benefit of his next of
kin, as the comfort of the lunatic himself; with a view, there-
fore, that he may be afforded as much enjoyment as his un-
fortunate condition will admit, and his pecuniary resources
procure, a liberal sum will generally be allowed for main-
tenance. The Master, on a reference, having reported that
the sum of 300/ a-year was a proper allowance for the main-
tenance of a lunatic, whose disorder consisted of great im-
becility of mind, and who had an income of 1700/ a-year,
and had been placed in a private madhouse by his grand-
mother at a time when he had no fortune—Lord Chancel-
lor Eldon said, the allowance was too little, and that the lu-
natic, with his fortune, might be rendered more comfortable.
It is not a judicious act (said his Lordship) for the Court
to lay up 1400/, a-year for persons who may happen to be
his next of kin at his death, when his own happiness may
be promoted by a more liberal application of the property.
To confine him in a private madhouse is very harsh, consider-
ing that his disorder is not of a natureto require coercion, nor
of a species that gives much hope of recovery, which might
render the treatment given in such a place expedient. And
he could not see why the lunatic should not live in a house
of his own, under the care of some relation. It was referred
to the Master to review his report; and to consider whether

(¢) In re Davideon, 11 January, 1827. See forms of such petitions in the
Appendix.
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it was not proper to apply a larger income for mainten-
ance (f). .

The allowance for maintenance will be augmented, ac-
cording to the lunatic’s circumstances. Where 350/ a-
year had been allowed for the maintenance of a lunatic,
whose income, in consequence of the death of a relation,
amounted to the annual sum of 2000/, Lord Chancellor
Thurlow referred it to the Master to inquire into his situa-
tion, and what maintenance would be proper; for although,

“said his Lordship, 350/. might have been very adequate be-
fore, it is a miserable maintenance for a man of 2000l. a-
year, unless he is in chains, or incapable of any degree of
comfort. Next of kin and expectants are not to be con-
sidered; but the lunatic is to have every comfort which his
circumstances will allow (g).

As the King is required by the statute de prerogativd
regis to maintain, not only the non compos, but also his
family, an allowance may be granted by the Chancellor for
the maintenance of his children ; and sums of money applied
by the committee of a lunatic for the maintenance of his
children have been allowed by the Court, where no pre-
vious order had been obtained for the purpose(4). But
the regular and proper course is for the committee to apply
to the Lord Chancellor previously to making any extra-
ordinary payment for the benefit of the children of the
lunatic, or of any other person. The Lord Chancellor has
power to direct money belonging to the lunatic to be ap-
plied for the maintenance or advancement in life of his
children (i), or for payment of their debts (4).

In many cases, the whole income of the property belong-
ing to & lunatic is ordered to be applied for his maintenance ;
and where that has not been dene, an increased allowanee
may be obtained, if the situation of the lunatic or his family,
or the state of his property, require it.

It was referred to the Master to inquire.and certify whe-

(f) £z parte Baker, 6 Ves. 8.  263.

(9) Ex parte Chumley, 1 Ves. (i) In re Alderson, April, 1808 ;
Jjun. 296. In re Jessop, Aug. 1808.

(A) Foster v. Marchant, 1 Vern. (k) In re Medhurst, April, 1808.
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ther any addition was proper to be made to the allowance
for the maintenance and support of the lunatic and his wife
and daughter, regard being had to the present circumstan-
ces and estate of the lunatic, and the increased age of his
daughter; and whether any sum ought to be allowed for the
payment of bills incurred on her account (J).

There was a reference in another case to the Master, to
inquire whether any and what ought to be applied
for the advancement of the sons of a lumatic, and out of
what fund the same ought to be paid (m).

The Master was directed to inquire, having regard to
the comfort of the lunatic and the circumstances of his es-
tate, whether the sum allowed for keeping up a family resi-
dence should be increased, and whether the sum allowed to
the committees of the person of the lunatic for mamtaining
his establishment should be also increased. On the con-
firmation of the Master’s report, recommending additional
sums of money to be allowed for the last-mentioned pur-
poses, an order to that effect was made by the Lord Chan-
cellor ().

With respect to the application of the separate estate of
a married woman towards her maintenance, Lord Eldos
said, that the Court must look at the substantial benefit of
the object of the commission; and must therefore consider
the extent, not only of the husband’s means, but of his ob-
ligation to maintain her; and, if the law would not compel
him to contribute to her comfort in the degree in which he
ought, the committee would be directed to apply a part of
her separate income: but that it could be done only by ar-
rangement (o).

There are, however, some modern instances of orders for
the payment of the separate estate of married women, be-
ing lunatics, to their husbands. In a case where it was
found by the Master’s report that a married lady, who had
been found by inquisition to be a person of unsound mind,
was entitled under a settlement to the dividends of stock

(I) In re Le Heup, 24 Dec. 1828. See Appendix.

(m) In re Watts, 24 Dec. 1828. (0) Brodie v. Barry, 2 Ves. &
(m) In re Starkie, 18 Aug. 1828. Bea. 39.
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vested in trustees, upon trust for such persons as she should
appoint, but not in the way of anticipation, and in default
of appointment, in trust for her separate use, and the hus-
band had been appointed sole committee of her person and
estate on giving the usual security—It was ordered that
the dividends, to which the lady was entitled for her se-
parate use, should be paid to her husband, to be applied
by him in her maintenance, until further order (p). And by
another report, made by the Master, it appeared that the
wife of the lunatic was entitled to a rent charge of 200L
settled to her separate use; that she had two sons; and that
the annual income of the husband, the sole committee of the
person and estate, consisted of the dividends arising from
24991., Bank Annuities, and the annual sum of. 2581., which
was insufficient to support the lunatic, and to educate her
children in a proper manner—It was ordered that the said
annuity of 200/. should be paid to the husband as committee
of the estate, until further order; and he was to give credit
for the same in passing his accounts béfore the Master (g). .

In another case, where a married lady, who had been
found a lunatic by inquisition, was entitled to the dividends
of stock, amounting to 796.. 4s. per annum for her separate
use—It was ordered, that 400/ per annum should be paid
to one of the committees of thé person of the lunatic, to be
applied for her comfort and maintenance, in the manner
directed by the order, and that the remainder of such divi-
dends should be paid to her husband as her other com-
mittee (r).

The practice of making an allowance to the immediate
relations of a lunatic, other than those whom the lunatic
would be bound by law to provide for, has been extended
to the case of his brothers and sisters and their children, and
is founded, not on their supposed interest in the property,
which cannot exist during the lunatic’s liifetime, but upon
the principle that the Court will act with reference to the
lunatic, and for his benefit, as it is probable the lunatic

(p) Inre Evam, 24 May, 1826.  (g) S. C. 8 March, 1828.
(r) In re Cay, 16 April, 1829,
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himself would have acted if of sound mind. The amount
and proportions of such an allowance are, therefore, entire-
ly in the discretion of the Court (s).

It is stated, that the origin of the practice of granting an
allowance for the relations of a lunatic (other than those
whom the lunatic is bound by law to provide for) has been
traced to an order of Lord Chancellor ZT4urlow in the mat-
ter of Cotton, which was made upon an objection to a re-
port, allowing maintenance generally, without specifying
the proportions which were meant to be granted to the re-
lations respectively. It was referred back to the Master
to review his report; who thereupon certified that the sum
allowed was appropriated; and, after specifying the sum
allowed for the lunatic himself, stated that the remainder
was to be divided among his immediate relations. Lord
Thurlow confirmed that report, and directed the allowance
to be paid by, and allowed to, the committee, on passing
his accounts (¢).

On a reference to the Master to inquire and certify whe-
ther it would be reasonable and proper, that any, and what,
increase should be made to the then allowance for the main-
tenance and support of the lunatic, regard being had to his
circumstances and estate, and also to the situation of his
immediate relations, and from what time such increase
should take place. The Master, by his report certified,
that an increase should be made in the allowance for the
support of the lunatic; and with respect to the lunatic’s im-
mediate relations, he submitted, that regard being had to
their respective circumstances, the several yearly payments
in his report mentioned should be made to them respec-
tively out of the increased allowance. No objection was
taken to the report, which was ordered to be confirmed;
but the order was not drawn up. A petition was then pre-
sented by a niece of the lunatic, one of the immediate rela-
tions provided for by the report, who conceived herself
aggrieved by the Master’s apportionment, praying that the

(9) Ezx parte Whitbread, In re on Lun. 246.
Hinde, 2 Mer. 99. But see 1 Coll. (¢) 2 Mer. 100, n.
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minutes might be varied in the several particulars specified,
and especially that the report might not be confirmed as to
the apportionment of part of the lunatic’s allowance among
his relations in the manner therein mentioned; but that the
Lord Chancellor would be pleased to make such order or
declaration as would enable the petitioner to receive such
other proportion of the said allowance as the petition re-
quired; but no order was made upon the petition. Lord
Chancellor Eldon observed, “for along series of years the
Court has been in the habit, in questions relating to the
property of a lunatic, to call in the assistance of those who
are nearest in blood, not on account of any actual interest,
but because they are most likely to be able to give informa-
tion to the Court respecting the situation of the property,
and are concerned in its good administration. It has, how-
ever, become too much the practice, that, instead of such
persons confining themselves to the duty of assisting the
Court with their advice and management, there is a con-
stant struggle among them to reduce the amount of the al-
lowance made for the lunatic, and thereby enlarge the fund
which, it is probable, may one day devolve upon themselves.
Nevertheless, the Court, in making the allowance, has no-
thing to consider but the situation of the lunatic himself,
always looking to the probability of his recovery, and never
regarding the interest of the next of kin. With this view
only, in cases where the estate is considerable, and the per<
sons who will probably be entitled to it hereafter are other-
wise unprovided for, the Court, looking at what it is likely
the lunatic himself would do if he were in a capacity to act,
will make some provision out of the estate for those per-
sons. So, where a large property devolves upon an elder
son, who is a lunatic, as heir-at-law, and his brothers and
sisters are slenderly or not at all provided for, the Court
will make an allowance to the latter for the sake of the
former, upon the principle that it would naturally be more
agreeable to the lunatic, and more for his advantage, that
they should receive an education and maintenance suitable
to his condition, than that they should be sent into the
world to disgrace him as beggars. So also, where the fa-
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ther of a family becomes a lunatic, the Court does not look
at the mere legal demands which his wife and children may
have upon him, and which amount, perhaps, to no more
than may keep them from being a burthen on the parish—
but considering what the lunatic would probably do, and
what it would be beneficial to him should be done, makes
an allowance for them proportioned to his circumstances.
But the Court does not do this because, if the lunatic were
to die to-morrow, they would be entitled to the entire dis-
tribution of his estate, nor necessarily to the extent of
giving them the whole surplus beyond the allowance made
for the personal use of the lunatic. There is difficulty as to
the extent of relationship to which an allowance ought to be
granted. There are instances in which the Court has, in
its allowances to the relations of the lunatic, gone to a fur-
ther distance than grandchildren—to brothers and other
collateral kindred; but the principle is, not because the
parties are next of kin of the lunatic, or as such have any
right to an allowance, but because the Court will not refuse
to do, for the benefit of the lunatic, that which it is probable
the lunatic himself would have done” (v).

In a recent case, a petition was presented by a mether-
on behalf of her infant son, by which it appeared that a lu-
natic was tenant for life of estates of the annual value of
11904, with remainder in tail to the petitioner, an infant of
the age of eight years, and the great nephew of the lunatic;
and that the surplus income of the lunatic’s estates, after
payment of the allowance for maintenance, amounted to the
annual sum of 800/. That the lunatic was seventy-five years
of age, had been declared a lunatic twenty years, and was
then in a most hopeless state of lunacy. That the mother
of the infant petitioner had only an income of 40/ for their
maintenance. The petition prayed a reference, to inquire
into the state and circumstances of the lunatic, as to his fa-
mily and relations, and particularly as to the circumstances of
the petitioner, the infant, and whether his mother was capable
of properly maintaining and educating him, with reference

(w) Ex parte Whitbread, In re Hinde, 2 Mer. 101—103.
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to his rights, interests, and expectations, upon the death of
the lunatic; and to certify whether it would be proper, that
any increase should be made to the allowance for the main-
tenance of the lunatic, regard being had to his circumstan-
cés and estate, and also to the situation of the petitioner,
the infant; and whether it would be proper that any, and
what, allowance should be made to any person, and to whom,
towards the maintenance and education of the petitioner, the
infant, out of the rents and interest of the lunatic’s estate.
The petition stood over for some time, to give an opportu-
nity to the committee to answer certain affidavits in sup-
port of it; and as it afterwards appeared that the surplus
income of the lunatic was required for several contingent
expenses, as renewing leases of his property; and that the
lunatic, every other day, was capable of expressing his
wishes as to the application of his property—Lord Chan-
cellor Brougham, although he recognised the doctrine of
Lord Eldon in the preceding case, refused to make the or-
der prayed by the petition last stated (v).

In one case, where the Master had reported that the in-
come of the lunatic was sufficient to allow the sum of 2004
a-year to be paid to each of his married daughters, and that
the same ought to be allowed from the date of the commis-
sion, and that, from a subsequent period, an annual sum ought
to be paid for the support of each of the lunatic’s married
children, in proportion to the income of the lunatic, and the
wants of himself and’ his wife, and the other branches of his
family; and that the net annual income of the lunatic ought
to be divided into thirty-two equal parts, seventeen of which
should be allowed for the support of the lunatic, his wife,
and his two unmarried daughters, and the remaining fifteen
parts paid to the four married children and the child-
ren of a deceased child—an order for apportioning the in-
come of the lunatic 