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MY LORD MARQUIS,
Tug freedom I have assumed is not jus-
tifiable by ordinary precedent; addresses of
this nature- being rarely paid to the great
without some previous encouragement.

The: generality of authors: form to them-
selves indulgent ‘hopes, either from the: honor
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of a slight acquaintance, or powerful recom-
mendations ; I cannot lay claim to any such
introductions.

That I have ventured to approach your
Lordship without these supports, is owing to
my admiration of your principles and pa-
triotism, which I trust is sufficient to screen
me from a chargé of presumption.

The homage paid to your Lordship’s distin-
guished family, might be allowed to yourself
by prescription, but you claim it by a nobler
title; and though I am altogether a stranger
to your Lordship, yet it is impossible not
to be privy to the beneficial effects of your
most excellent government.

I have in the following work endeavoured
to elucidate the proceedings in. appeals to
the House of Lords. principally from Courts
of Equity, and I have attempted to trace
the origin of the jurisdiction of the House,.
and the grounds on which those proceedings
-are established and, supported. .
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I have also endeavoured to render the
practice more easy, by making it better
" understood, and by those means to enable
practitioners to avoid - the errors-and the
consequent delays so usual in appeals, par-
ticularly from Ireland *: the subject is
worthy your Lordship’s attention, and I flat-
ter myself that your Lordship, who is always
disposed to encourage every useful design,
will pardon the defects for the sake of
the intention. Should this little work have
the good fortune to obtain your Lordship’s
approbation, my ambition will be gratified
and my labours recompensed. |

That your Lordship, amidst your numerous
-successful plans and arrangements. for the
benefit of the generous people, now peculiarly
the objects of your care and protection, and
the still wider range of your active and en-

* In a recent case, the Lord Chancellor (Eldon) ob-
served, that inaccuracies so often occurred in the Irish
appeul cases, that the House of Lords was always in a state
of uncertainty as to the matters which might form the
grounds of their judgment. - .

Hamilton v. Houghton, 2 Bligh, 175.
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lightened benevolence, may long continue to
enjoy that henour and influence by which.
your signal talents and integrity have been.
so justly rewarded ; and in the immediate
circle of your friends, to receive, as. well as
to communicate, happiness, is the sincere
wish of ;

My Lord Marquis,
Your Lordship’s
most obedient and most humble servant,

THE AUTHOR.
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Twr greal increase in the number of
Appenl Causes, and the imperfect mammer m.
which many of them are brouglt before ties
Lords, (whereby a considerable portion of -
their Lordships vahuable time is ennecessarily
occilpfed‘} were the chief motives for the
Editor’s publishing the present Treative ; and
if these considerations had not been soffi-
cient incentives with him to undestake the
compilation and arrangement of ‘i, ke hae
the superadded inducement of the advice and
sanction of some of the most eminent men
at the bar, who were of opihion that such a
publication was desirable, and might prove
of service to both Senators and Lawyers.
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The Editor is indebted for improvement in
the arrangement and revision of the first part of
the work, for information on points of practice,
and some important additions, to RicuarD
Brieu, Esquire, of Lincoln’s-Inn, to whom
he returns his sincere thanks. From his
extensive knowledge with all matters relating
to proceedings in the House of* Lords, the
Profession will be enabled to appreciate his
assistance to the Editor.

It has been his aim to render this Treatise,
generally useful, and. therefore prolixity has
been avoided as. much as possible. He has
added some préctical directions in matters.
of Peerage, which he thinks may be found
serviceable.

The work has been chiefly compiled, and
the numerous researches made in the hasty
moments which the Editor has, during several
years, been enabled to snatch from the duties
of a laborious profession. |
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~ Suchas itis he with much diffidence lays
it before the Profession; he is conscious of its
many imperfections, but trusts that a share
of that indulgence will not be denied to him,
which has never yet been withheld from
others under similar circumstances.

Court Lodge, Woolwich,
November 1824.
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PART 1.

et —

OF THE JURISDICTION OF THE HOUSE OF PEERS,
IN APPEALS.

' l ‘HE- House of Peers is the supreme Court
of Judicature of the United Kingdom. In
_ its determinations it is not like the other Courts,
confined to precedents, orders or rules; it
does not however depart from, relax, or dispense
with them, but on particular and necessary oc-
casions ; it has no jurisdiction over original
causes, but only upon appeals and writs of
error (@), to rectify the judgments of the Coufts
(a) Lord Hale, with respect to the original- jurisdiction
of the Lords, chap. 14, writes thus : ¢ And it seems that in
“ two special cases they had, and still have, jurisdiction
“ simply in the first capacity ; namely,
“ 1gt, In cases of breach of their privilege, by arrests
“ or suits in inferior courts : ’ .
B

.
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below. To this authority, says Sir William
Blackstone, they succeeded of course, upon the
dissolution of the Auls Regia established by
William the Conqueror; and as the Barons
of Parliament were constituent members of that
Court, and the rest of its jurisdiction was dealt
out to other tribunals, over which the great
officers who accompanied those Barons were
respectively delegated to preside, it followed of
course that the right of receiving appeals re-

“ od, In case of trial of a Peer, in case of treason,
¢ felony, or misprision of treason, by temporal Lords.”

And again, in chap. 15, he says, “ The wisdom of the
% laws of England is remarkable in these particulars :
¢ 1st, That although the judges are constituted by the
* King, and chosen out of learned men knowing in the
“ laws, yet they are not nobles nor peers of Parlinment,
¢ or such as would be too great to be called in question
“ for corruption, or their judgments to be examined if
4 there be cause. o

“ od, That the ordinary courts of justice are still under
« the check of a review by writ of error, if there be cause;
+ % the judgments in the Common Pleas, examinable in the
% King’s Bench ; those for the most part in the Exchequer
« Chamber; those in the Exchequer, before the Chan-
¢ cellor and Treasurer; and all of them, either mediately
“ orimmediately, in the Court of Parliament. But to begin
* with an original petition in the Lords House, whichis now -
“ simply the Court of the last resort for appeals, is prepos-
“ terous and infinitely prejudicial to the people; so that if
“ we may judge what is unlawful by what is highly incon-
¢ venient, we have no reason to think that such a kind of
“ jurisdiction in original suits was lodged in the Lorda
¢¢ House.” :
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mained in this noble assembly, from which the
other superior Courts were derived (b).

During upwards of 180 years before the 18th
year of James the First, there was not much
business of a judicial nature transacted in Par-
hament. The printed Rolls of Parliament com-
mence with the 6th of Edward the First; from-
that time to the end of the reign of Henry the
Fourth, they contain eivil as well as criminal
proceedings ; and in the earlier part.of that
period there is a regular entry of Placita Par-
liamentaria ; and, in fact, throughout the same
time, they are full of proceedings of a judicial
nature ; but after the reign of Henry: the
Fourth, though the very ancient usage of ap-

(%) In the time of King Alfred, an appeal lay from all
Courts to the King himself in council ; the consequence
of which was, that he became overwhelmed with appeals
from. all parts of England ; he was indefatigable in the
dispatch of these causes; but finding his time must be
wholly engrossed by this branch of duty, he resolved to
obviate the inconvenience, by correcting the ignorance or
corraption of the inferior magistrates from whom it arose :
he took care to have his nobility instructed in letters and
law ; he chose the sheriffs from among the most celebrated
for probity and knowledge; he punished severely all
malversations in office; and he removed all the sheriffs
whom he found unequal to the task; allowing only soxfne"
of the more elderly to serve by a deputy, il their "death
should make room for more worthy. spccessors.

B 2
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-pointing receivers and triers or. auditors.of
petitions at the beginning of every Parliament
wag continued, yet the exercise of jurisdiction
of Parliament over causes seems to have been

disused (c).

'In the fourth parhament of ng James
the First, the Lords exercised an original ju-
risdiction on the petition of one Cunningham,
against the Muscovy Company : and there are
several other cases in which they entertained.
petitions and made orders, exercising an original °
jurisdiction (d). But in the case of a petition by
Sir John Bourchier, against some’ orders made
by the Lord Keeper, in a suit between Sir John

(©) A learned commentator®, on the jurisdiction of
Parliament, observes, that * though the appointing audi.
“ tors of petitiong at the beginning of a new Parliament,
“ has long, in point of practice, been considered as mere
“ form, yet it seems still to be open to any person at the
¢ beginning of a new Parliament, by presenting a petition
“ to the receivers within the time limited by the appoint-
“ ment of them, to call into action the duties both of
“ receivers and triers or auditors, and 80 to resuscitate
« the ancient manner of exercising parllamentary jurisdic- -
“ tion, or at least to put its susceptibility of being so
“ revived to the test. It is to be considered also that
¢ there may be cases which, from failure of other modes
« of relief, may, at some future time, induce such an
“ experiment.” ‘

(d) Journ. Dom, Proc. 1st June 1621.

(*) Mr. Hargrave.
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Bourchier and Sir Giles Mompesson and others,
the matter of jurisdiction was brought into ques-
tion (¢). When the petition was read, the Lord-
Keeper moved the Lords, whether the petition
should be admitted ; and the Lords ordered (f)
that the Lords Committee for Privileges should
conéider; “ Whether the petition was a formal.
appeal for matter of justice or no. About a week
afterwards, the Committee reported to the House,
“.that divers Lords of their Sub-committee ap-
“.pointed to search for precedents, could not find
“ that the word ¢ Appeal’ was usual in any peti-
“ tion, for any matter brought in thither: but
‘¢ that they found all matters complained of there,
« were by petition only, the ancient accustomed
“ form thereof being to -the King and his great
“ Council; and that they could not find but
“ only one precedent of that nature, which was
“ a complaint by petition, against Michael de
“ Pole, Lord Chancellor, for matter .of cor-
“ ruption (g).”

Upon this case, Lord Hale observes, « that
“ the Lords examined the allegations, but would
“ not proceed to hear the merits or grounds of

(¢) Journ. Dom. Proc. December 1621.
(f) Journ. Dom. Proc. 29 May 1621.
(g) Rot. Parl. 7 R. 2, par. 2,n. 11,.and 8 R. 2. n. 1.

B 3
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« appeal ;” but although in December 1621,
the House hesitated to exercise appellant juris-
diction .on the merits of decrees in equity, yet,
on the 4th of June following, they made a
- regulation, which provided, that decrees should
not be reversed upon petitions in Parliament,
without hearing counsel on both sides; thus,
as it were, laying some foundation for after-
wards entertaining them; but still, when directly
petitioned against a decree in equity, it would
seem that they notwithstanding abstained from
exercising an appellant jurisdiction, and of
which the case of one William Mathew, of
Llandaff, is another remarkable instance (k).
At this period there was therefore a doubt
subsisting in their minds, as to their power
of interfering with decrees of equity on appeals;
and this is evident also from the bringing in
" bills to reverse such decrees, two of which were
read (£), and twice committed by the Lords in
the preceding Parliament, about the time of the
- report on Sir John Bourchier’s case.

In the second Parliament of Charles the
First, the Lords acted as a court of original

(k) Journ. Dom. Proc. 8th end 28th May 1624.
(?) Vide Proceedings of 21 Jac. 26 Maii 1623, for re-
versing a decree for the feltmakers.
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judicature, and sometimes exercised an appel-
lant jurisdiction over decrees of equity, by
ordering further hearings (k). On one peti
tion, which was in the nature of an appeal
from Chancery, they ordered the cause to be .
argued by counsel at the bar of the House (/) ;
and in the matter of the Banbury rioters, which
was determined by them on a complaint by
petition, they assumed original jurisdiction over
misdemeanors, though not connected with pri-
vileges or impeachment. From a great number of
civil cases it appears that the Lords were at that
period making great efforts to fix in themselves
a jurisdiction, both original and appellant, over
causes, their orders extending to spiritual (m)
as well as temporal courts, and even to the
punishment of misdemeanors, and to the assess-
ing and awarding of damages ; encroaching
upon the ordinary jurisdictions of the kingdom,
and assuming the provinces both of judges and
juries ; many instances of which will be found
on examining the Journals of the Lords from
1640 to 1642.

In the reign of Charles the Second, a great
controversy arose between the Lords and the

(k) Jour. Dom. Proc. 1, a, 16, 17 and 25 March 1625.
() Grigson v. Everard and another, Jour. Dom Proc.
24th June 1626,
{m) Jour. Dom. Proc. 3oth May 1628 , Vaughan’s petition,
B 4
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Commons - as -to ongma] Junsdlctlon, in the
‘noted case (n) of one Thomas Skinner, a rich
merchant of London, against the East India
Company, which involves the follo(ving ‘1Im-
portant questions relative to the judicature of
the House of Peers ; viz.

1st. ‘Whether by ourlaw -and constitution
the Peers, inherently and in right of ‘their order,
were invested with original jurisdiction - over
. civil causes. .

2d. Whether the King, by recommendation
of a business to the Peers, or by any other species

of delegation,.could supply any defect, which in .

this respect.there might be, in their power.-
. 8d. Whether the House of Peers could, with-
~out a jury, assess damages.

4th. Whether it was competent to the Lords
to impose fines for breach of prmleges, and to
award imprisonment till payment.

5th. The pretension of the House of Lords to
an original jurisdiction over crimes unconnected
with the privileges of the Peerage, or rather
the whole compass of their judicative powers.

(n) As all the proceedings in this case are expunged
from the Journals of both Houses of Parliament, the Editor
has collected from the best extant authorities, the parti-
culars of this interesting question. Vide Hume’s History of
England, Mr. Hargrave’s preface to Lord Hale’s works, and
Hatsell’s Precedents. -
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This controversy appears to have originated
in a petition presented by Skinner to King
Charles the Second, soon after the Restoration.
According to the statement signed by the
counsel of Skinner, there was a general liberty
of trade to the East Indies in 1657, and he In
that year sent a trading ship there. But the
Company’s agent at Bantam, under the pre-
tence of a debt due to the English East India
Company, seized his ship and goods, and sas-
saulted him in his waréhouse at Jamba, in the
island of Sumatra, and dispossessed him of a
little island called Barella. In respect of these
injuries, he soon after the Restoration prayed
the King to appoint a court of High-Constable
and Earl Marshal, to hear and determine the
matter, -as not being remediable by.the ordinary
course of law, or-to put it into any other-way
for just relief. After -various solicitations, the
King, by an order of council, dated in March
1665-6, referred.it to the Archbishop of Can-
terbury, the Lord Chancellor, the Lord Privy
Seal, and Lord Ashley, to send to.the Governor
and some -of the members of the East India
Company, to treat with them, to give a reason-
_ able satisfaction to Skinner. : .

Under this reference, Skinner gave in.a written
statement:of his case, signed by his counsel, and
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estimated his loss at about 3,3001.; and upon
that sum he claimed damages, but which he
submitted to the discretion of the referees. To
this case the Company' gave in a defensive
answer, but concluded it with an offer to
pay 1,500.. upon having Skinner’s release in
Gl .

Skinner replied to this answer, and concluded
with submitting the amount of his demand to
the. decision of the referees, and with a hope
that he should bhave his island returned. After
hearing counsel on both sides, the referees, on
the 6th December 1666, reported that they
found Skinner to have suffered much wrong
from the Company, or their agents, and there-
fore had endeavoured to persuade the Company
_ to give satisfaction ; but that on account of the’
great difference between Skinner’s demand and
the Company’s offer, the mediation of the
referees had proved ineffectual.

To this the referees added, that as to the
island of Barella, in the East Indies, they con-
ceived Skinner ought to enjoy it, and te trade
from thence to any part of the world, except
England.

Upon this report of the referees, the King
was induced, on the 19th January 1666-7, to
send a message on the business to the House of
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Lords, recommending it to them to do justice
according to the merits of the cause.

All the proceedings in council were trans-
mitted to the Lords, and Skinner also presented
to them a petition, setting forth the wrongs done
to him by the East India Company (0). Being
thus possessed of thecase, the House of Lords
ordered a copy of Skinner’s petition to be
given to the Company, and that they should
answer it.

For answer the Company gave in a plea to the
jurisdiction, namely (after protesting against the
truth of the injuries supposed,) that the petition
was in the nature of an original complaint, not
brought by way of appeal, hill of review, or writ
of error, nor intermixed with privilege of Par-
liament, nor having reference to any judgment.
They pleaded also, that the Company was in~
corporated by several charters, in the reigns of -
Elizabeth and King James, and Likewise by a
charter from Oliver Cromwell, whic¢h excluded
all others, not members of the Corporation,
from trading to any part of the East Indies,
within the limits of the said charters ; and that
therefore if any such injuries were done, it was

(0) Whether the recommendation or the petltlon pre-
eeded, is not quite clearly stated.. e
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by virtue of the charters; and that, whether
criminal or civil, they were for ever. released
and discharged by the act of oblivion.

Upon this plea the Lords ordered the counsel
on both sides to -be heard on the 24th January
1666-7. However, such postponements occur-
red, that the session ended without a hearing,
but Pailiament meeting again in October: fol-
lowing, Skinner presented a new' petition to'the
House of Lords, and the Company pleaded as
before ; adding, that the matters of complaint
in the petition were such as to be remediable
in the Courts of Westminster Hall, and that in

_them the Company had a right to be.tried, and
that"they -ought not to be brought before the
Lords per saltum.

In this state of the business, the Lords,

December 1667, referred it to all the Judges 1o

consider, whether .the case of Skinner was re-

'heva,ble in law or in equity, and if so, in .what

manner. Upon this reference the Chief Justice
‘of :the King’s Bench reported, that all the
Judges were of opinion that the matters touch-
ing the taking away the -petitioner’s ship and
goods, and assaulting his person,:notwithstand-
ing the same were done beyond the seas, might

be determined in His Majesty’s ordinary Courts.
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at Westminster, and as to the dispossessing him
of his house and island, that he was not reliev-
able in any ordinary court of law..

After this report, the Lords ordered the cause
to be heard, and having spent several days in
hearing both sides, they appointed a day for
considering the cause; and upon the day ap--
pointed, they after solemn debate resolved to
relieve Skinner, and referred it to a committee
" to consider what damages he had sustained,
and what recompense was fit to be given him.
Upon report also of the-committee, the Lords
adjudged the East India Company to pay
5,000/. to Skinner. But pending the order of
- reference and. before the report,. the East India
Company presented a petition to the Commons,
which they stated. the hearing by the Lords,
notwithstanding the plea to their jurisdiction,
and that the Lords had denied to the Company
both a commission to examine witnesses abroad,
and time to send for their witnesses home. The
petition also stated, that the Lords had ap-
pointed a committee to assess damages against
> the Company ; that the committee was proceed-
ing accordingly ; that several members of the
Company were members of the House of
* Commons; and in conclusion submitted that
the proceedings of the Lords .were against the
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laws and statutes of the nation, and the custom
of Parliament, and prayed that the House
of Commons would interfere with the Lords for
relief of the petitioners.

This petition raised a flame in both houses ;
the Commons-(p) upon reading i it, and upon its
being ewned by the Company’s Deputy Gover-
nor Sir Samuel Barnardiston and others, ordered
the committee recently appointed, in respect to
the jurisdiction of the ‘Lords, to consider the
case also in point of grievance and extent of
jurisdiction, and particularly recommended the
dispatch of it to Mr. Solicitor-Greneral Fineh,
and all the gentlemen of the long robe.

From this committee there soon came’a
report with three strong resolutions, against
the jurisdiction and proceedings of the Lords..

The first of which stated the proceedings of
the Lords ‘to _be a breach of the privilege of
the Commons, in respect that several of their
members were members of the East India
Company

The substance of the second was, that the
. ‘cause being brought before the Lords originally,
and the matter complained of by Skinner, as to
the seizure of his ship and goods, and assaulting

(p) 17th Apnl '1668. Vide 3 Hatsell’s Precedents of
Proceedings in Commons, 179.
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his person, being relievable in the ordinary courts
of law, the assumption and exercise of juris-
diction by the Lords, and their overruling the
plea of jurisdiction, were contrary to the law of
the land, and tended to the depriving of the
subject of the benefit of the known. law, and
introducing arbitrary power.

The third was, that allowance by the Lords
of dffidavits before Masters in Chancery, and a
Judge of the Admiralty, as proofs, with their
not granting a commission to examine witnesses,
was illegal.

“On the 1st of May 1668 (q), the Commons ,
committed Skinner for a breach of prmlege 3
and the business was debated in the Commons,
both in the forenoon and afternoon of the
following day (r). -

The debate was concluded with three reso-

lutions- of the (s) Commons.
‘ (y) 3 Hatsell’s Precedents of Proceedmgs of Commons;

179.

7(r) As far as can, be judged from the existing short
notes of the debate, Mr. Solicitor Finch, Mr. Serjeant
Maynard, Sir R. Atkins, Sir Robert Howard, Sir Robert
Thurland, afterwards a Baron of the Exchequer; Mr.
Vaughan, afterwards Lord Chief Justice of the Common
“Pleas ; Sir John Northcote, and the poet Waller, were the
speakers against the jurisdiction of the Lords ; and the
only advocate for it was Mr. Prynne, who appears to have
been zealously answered by Mr. Solicitor F:nch.

(s) 1 Grey’s Déb. 150.
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By the first, the proceedings of the Lords
on Skinner’s petition were censured, as taking
cognizance originally of a common plea :

By the second, their taking cognizance of
the right to the island, and giving damages,
were censured ; and
~ The third declared the proceedings of Skinner

a breach of privilege.

On the-part of the Lords there was an equal
share of activity and warmth. It appearing
that copies of the East India Company’s petition
to the House of Commons were current, the
House of Lords voted it a scandalous libel
against them ; and having given their final judg-
ment, that the Company should pay 5,000
to Skinner, they next referred it to their com-
mittee for privileges, to examine who was the
publisher of the petition.

The Commons afterwards desired a confer-
ence with the Lords ; which being granted, the
Lords were informed of the votes of the Com-
mons, and of the reasons for them ; whereupon
the Lords, by two resolutions, declared ; first,
that the proceedings of the Commons, upon the
petition of the East India Company, were a .
breach of the privilege of the House of Peers;
secondly, that the proceedmgs of the Lords, in
taking cognizance of Skinner’s petition, over-
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ruling the plea of the Company, and adjudging
5,000/. damages against them were agreeable
to law (2).

These resolutions were immediately com-~
municated by the Lords to the Commons, at
a conference desired for that purpose.

The conference, however, between the two
Houses, did not in the least reconcile the dif<
ferences. The Commons, on- the reports of
the votes of the Lords, immediately voted ne-
gative resolutions ; viz. that the petition of the
East India Company to the Commons, was not
scandalous, and that the delivery of it to them,

(t) These resolutions were as follow :

¢ That the House of Commons entertaining the scanda—
“ lous petition of the East India Company against the
“ Lords House of Parliament, and their proceedings,
“ examinations, and votes thereupon had and made, are
“ a breach of the privileges of the House of Peers, and
“ contrary to the fair correspondency which ought to
“ be bétween the two. Houses of Parliament, and un-
« exampled in former times.”

¢ That the House of Peers taking cogmzance of the’
« cause of Thomas Skinner, merchant a person highly
“ oppressed and injured in East India by the Governor
“ and Company of merchants of London, trading thither;
“ and overruling the plea of the- said Company, and
“ adjudging 5,000/. damages thereupon, against the said
“ Governor und Company, is agreeable to the laws of the
“ land, and well warranted by the law and custom of ,
“ Parliament, justified by many parliamentary precedents,
“ ancient and modern.”

C
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aitd their proceedings upon it, were no breach
of privilege or encroachment upon the jurisdic-
tion of the House of Lords, and the next day
the Commons voted, that whoever should aid
of assist in putting into execution the order or
sentence of the House of Lords in the case of
Skinner against the East India Company, should
be deemed a betrayer of the rights and liberties
of the Commons of England, and an infringer
of the privileges of the House of Commons.
The Lords, on the other hand, sentenced Sir
Samuel Barnardistoh, the Deputy Governor of the
Eist India Company, to pay a fine of 300% for
breach of their privilege, in promoting the appli-
cation to the Commons, against their judgment.
The dispute had proceeded thus far, when,
in consequence of the King’s orders, both
Houses adjourned for a long time, but on their
meeting again, the quarrel was immediately
renewed, and the Commons resolved, that no
member of their House should, without leave,
plead as counsel in any cause before. the
Lords (z). Shortly afterwards they desired a
copference with the Lords, on their sentence
against Sir Samuel Barnardiston ; and resolved,
that the following propositions ought to be in-
sisted upon at such conference ; viz.

() 1 Grey’s Deb. 159.
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“ First, that it was the inherent right of every
Commoner to present petitions to the House
of Commons in case of grievance, and of
that House to receive them.

“ Secondly, that it was the right of the
House to determine how far such petitions
were fit or unfit to be received.

“ Thardly, that no Court had power to cen-
sure a petition to the House of Commnions,
unless transmitted from thence.

‘ Fourthly, that the sentence and proceedings
of the Lords against Sir Samuel Barnardiston,
were in subversion of the rights and privileges

'of the House of Commons, and of the liberties

of the Commons of England,

“ And fifthly, that the continuance upon re-
cord of the judgment by the Lords, in the -
case of Skinner and the East India Company,
was prejudicial to the rights of the Gommons
of England.”

At the same time they resolved, that the

Lords should be desired to vacate both their
judgment against Sir Samuel Barnardiston, and

, their judgment against the East India Com-

pany. The following general heads: they re-

43

fsolved should be used at the conference, -

¢ It hath always been, time out of mind; the
constant and uncontroverted usage and’ cus-
c 2
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tom of the House of Commons, to have peti-
tions presented to them by Commoners, in
case of grievance, public or private, in evi-
dence whereof it is one of the first works of
the House of Commons to appoint a grand
commiittee, to receive petitions and informa-
tions of grievances.

“ That in no age that we can find, any person
who presented any grievances by way of
petition to the House of Commons, which
was received _by them, was ever censured
by the Lords, without complaint of thé
Commons.

“ That no suitors for justice in any inferior
Court whatever, in law or in equity, exhibit-
ing their complaint for any matter proper to
be proceeded upon in that Court, are there-
fore punishable criminally, though untrue, or
suable by way of action in any other Court
whatever, but are only subject to a moderate
fine or amerciament in that Court, unless in
some cases specially provided for by act of
Parliament, as appeals or the like.

¢ In case men should be punishable in other
Courts, for preparing and presenting petitions
for redress of grievances, to the House of

Commons, it may discourage and deter His -
Majesty’s subjects from seeking redress of
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their grievances, and by that means frustrate
the main and principal end for which Par-
liaments were ordained.

“ That no petition, or any other matter de-
pending in the House of Commons, can be
taken notice of by the Lords, without breach
of privilege, unless communicated by the
House of Commons.”

Upon conclusion of the first four proposmons,
was further to be alleged, ¢ That the House
of Peers, as well as‘ other Courts, are in all
their judicial proceedings to be guided and
limited by law. But if they should give a
wrongful sentence contrary to law, and the
party grieved might not seek redress thereof
in full Parliament, and to that end repair to
the House of Commons, who are part of the
Legislative power, that either they may inter-
pose with their Lordships for the reversal of

such sentence, or prepare a bill for that pur-

pose, and for preventing the like grievances
for the time t3 come ; the consequence thereof,
would plainly be, both that their Lordships

¥ judicature would be boundless and above law, -

(19

[13

and the party gneved should be Wlthout,

remedy.”
On 10th December 1669, in this stage of the

quarrel, the King thought fit to stop its progress,

c3



22 OF THE HQUSE OF LORDS:

by. proroguing. both Houses of Parliament ta the
14th February. The House of Commons, as
~ soon as they met, again resumed the debate on
the Lords jurisdiction. But for the purpose of
ending these differences, by which public busi-
ness had been much delayed, the King, in a
speech to both Houses, propased that he should
give orders to erase all records and entries of
this matter in the Council books and the Ex- -
chequer, and that the two Houses should do the
like, so that no memory might remain of the
dispute. . This proposal heing accepted by both
Houses (), the controversy ended ; the claim
of original jurisdiction in civil causes has never
been renewed, and of late years has frequently
been denied by the Lord Chancellor, and those
Peers on whose legal knowledge the House is
accustomed to rely, and by whose opinion their
. judgments are guided. ‘
The Lords, hy the obliteration made in their
Journals, conceded all the points required by
the last resolution of the Commons. For in
effect, the judgments against the East India
Company, and the order against Sir Samuel
Barnardiston, were vacated without protestation,
exception, or reserve.

(¢) Hume’s Hist. chap. lxv.
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The Commons yielded nothing but the abli-
vion of their own proceedings, to annul the
usurped jurisdiction, when that object was
sufficiently accomplished.

Encouraged by this victory, the Commons
praceeded to dispute the right of the Peers, to
receive appeals. from any Court of Equity (y).
This second controversy arose, during the
thirteenth Session of the Long Parliament, under
the following circumstances. Sir John Fagg,
who was g3 member of the House of Commons,
had been served with an order of the Lords, to
answer the petition of one Dr. Shirley, against
whom a decree had been made, in a suit insti-
tuted hy him in Chancery, against Sir Johp
Fagg. Of this proceeding, Sir John complained

(y) Lord Hale, in his Reasons on the Subject of the
Jurisdiction of the Lords upon Appeals, says, in chap. xxxii,

# It seems a thing highly unreasanable, that the decree
“ of 3 Chancellor, who may err as well as anpther man,
<« shouyld be so copclusive, that the same should be unex-
¢ aminable by any other Court, but be binding as the laws
« of the Medes and Persians, or as an act of Parliament.

“ The Court of Parliament as sitting in the Lords Heuse,
« or the Lords spiritual and temporal assembled in Par-
“ liament, are the highest Court of Justice in the realm,
“ and here the judgments at law of the greatest opdinary
“ Court of Jpstice, namely, the King’s Bench, are examin-
¢ able and reversible for error, and what reason can there
“ be, that a decree in a Court .of Equity, should have a

greater sacredness than a judgment atlaw.”

c4
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to the Commons, who immediately ordered that
Dr. Shirley should be brought before the House,
in custody of the Serjeant. at Arms, for breach
of privilege, in prosecuting an appeal against

a member of the House during the Session and-

Privilege of Parliament. Sir John Fagg was
ordered not to answer the appeal -without leave
of the House, and shortly afterwards they voted

Dr. Shirley’s appeal a breach of privilege (2) ;

committed him to the Tower, and on the same.

day resolved, that whoever should appear at
the bar of the Lords, to prosecute any suit

against a member of - the House of Commons, '

should be deemed an infringer of the privileges
of that House. Serjeant Pemberton, and three
other counsel who pleaded at the bar of the
Lords as counsel in the appeal, were committed
to the Tower for a breach of privilege, though
1t-seems they acted under an order of the Lords,
commanding their attendance; and Sir John
Fagg having answered the appeal without leave
of the Commons, it was voted a breach of the
privilege, and he also was committed to the
Tower. )

The House of Peers, on the other hand, de-
nounced these commitments by the Commons,

\ (z) Journ. Com, 14 May 1675.
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as violations of the great charter, and ordered

the Lieutenant of the Tower to release the

prisoners ; but he declining obedience to their
orders, they applied to the King, and requested
him to punish the Lieutenant for- his contempt.
The King summoned both Houses to Whitehall,
and exhorted them to unanimity; but finding
his advice to be ineffectual, he at length pro-
rogued the Parliament to the 13th of October.

When the Parliament re-assembled, the King,
in his address, professed his hopes that these
disputes between the two Houses would not be
revived ; but no change appeared in the dispo-
sition of either House, and the controversy was
renewed with inereased violence.

In the House of Lords, a motion was made,
ineffectually, for addressing the King to dissolve
the Parliament, and finally it was prorogued
for the unusual term of fifteen months.

In the meantime, Dr. Shirley had petitioned
the Lords to appoint a day for hearing his cause
with Sir John Fagg, which occasioned a very -
ammated discussion, and ended in a resolution
to hear the cause accordingly.

The Commons thereupon immediately voted,
that Dr Shirley was guilty of a breach of pri-
vilege, by presenting his appeal in the House of
Lords ;.ordered Sir John Fagg not to make any -
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defence to the same, and passed the following
resplution :

 Whereas the House has been informed of
“ several appeals depending in the House of
“ Lords from Courts of Equity, to the great
“ violation of the rights and libprty of the
“ Commons of England, it is this day re-
“ golyed and declared, that whosoever shall
« solicit, plead or prosecute any appeal against
“ any Commoners of England, from any Court
“ of Equity, before the House of Lords, shall be
“ deemed and taken a betrayer of the rights
“ and iberties of the people of England, and
« ghall be proceeded against accordingly (a).”
But this resolution was the last effort of the
Commons to resist the jurisdiction claimed by
the Lords(b). The prorogation of Parliament
. immediately followed, and after it mét again,
which was on the 15th of February 1676-7, the
Lords continued, without opposition, to receive
and hear appeals from Courts of Equity; and
from that time have exercised jurisdiction upon
appeals from decrees, and over orders of the
Courts of Equity, without interruptign or dispute,

(a) Journ. Oom. 19 Nov. 1675.

(%) On the same day the Lords voted 3 resolution, de-
claring ‘the paper cqntaining the resolution against their

judicature, by the Commons, to be illegal, unparliamentary,
and tending to the digsolution af the government,
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To account for this sudden and unexpecied
termination of the controversy, no reasons ap-
pear upon record ; and at this day the cause of
this perseverance an the one side, and acquies-
. cence of the other, must be left to conjectyre.
From the publications of the day, it seemg pra-
bable, that the great constitutional lawyers of
the age (c), though decidedly adverse to the

(¢) Lord Hale and Lord Vaughan: but in a valuable
manuseript of the Earl of Nottingham, concerning the
LCourt of Chancery, and which was in the possessign of
the late F. Hargrave, Esquire, and entitled Prolegomeng,
the first chapter of that work is de officio cancellarii, and
at the end of it, there are the following passages, which
secm to show that Ais jmpressions were against the claip
of the Lords, even to appellant jurisdiction over equity.
“ In 37 Hen. 6, 13, it is said, a writ of error lies in Parlia-
# ment upon a judgment in Chancery ; but no writ of error
“ lies on proceedings by subpamna; for therein the Chan,
“« cery is no Court of record: no man then heard of a
« petition in nature of an appeal, else doubtless it had
§¢ been mentioned. ' In 27 Hen. 8, 18, it is argued, that
“ an errgnepus decree copld not bhe reversed jn the same
¢. Caurt, and therefore mugt be in Parliament. It is morg
“ natural and legal the appeal should be to the King in
¢ person, whose consgcience is ill administered: so it was
# done in Sir Moyle Fjnch’s cape; and so ought to be
¢ done in cases before Constable and Marshal. But Lord
« Coke says, the first decree in Chancery was 17 R, 2,
¢ and that, as appears, was examined in Pasliament. By
'« the Journal of the Houge of Commons, 18 James,
divers bills read to vacate geveral decrees in cancellaria,
“ go it was fit for the Legislature, and not proper for the
“ judicial power of the Lords, as now js used.” .
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claim of original jurisdiction, were disposed to
admit the right of appeal to the Peers, from
decision of Courts of Equity; for as Courts of
Equity were established as tribunals for decid-
ing civil causes of great importance and value
on questions of property, the right of ap-
peal from their decisions became as necessary
as writs of error from the Courts of Law,  over
which the jurisdiction exercised under the
King’s writ of error, however questionable as
to its being final, is established in the House of
Peers ; and upon the same principle stands the
right of appeal to the King in Parliament
from decrees and orders of the Chancellor, re-
lating to the commissions for the dissolutions
* of chauntries, &c. under the stat. 37 Hen. 8.
c. 4, as also for charitable uses, under the stat.
43 Eliz. c. 4.

The jurisdiction in the case of appeals against
interlocutory orders of Courts of Equity, might
be considered as novel ; but in the case of de-
crees, the jurisdiction by appeal against the
judgments of Courts of Equity rested on the
same principle as the power which they were
acknowledged to possess over judgments of the
Courts of Law, by writ of error. -

That the decrees of the Judges in Equity
should be exempt from appeal, and irreversible,
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was hardly to be desired ; and if it were con-
tended, according to the apparent opinion of
Lord Nottingham, that the appeal should be to
the King, it must have occurred to the Com-
mens, that if they should succeed in wresting
this jurisdiction from the Peers, it would only
tend to increase the power and influence of
the Crown, inasmuch as the King would refer
all appeals from Equity, to commissioners of his
own nomination, and possibly they had good
reason to think that any enlargement of the
Royal power, whilst Charles the Second sat
upon the throne, was far from the‘true policy
and interest of the nation.

But thé controversy, and all questions upon
the subject, have been long at rest, and the
House of Lords is at this time admitted to be
the Court of Appeal for parties who ere ag-
grived by the decrees or orders of a Court of
Equity (d). The order of the House when it

(d) But no appeal lies for costs only ; and as to this, the
learned reader is referred to the cases, Turner v. Turner,
14th May 1726.  Cowardine v. Cowardine, 19th November
1757. Pit v. Page, 1 Bro. P. Ca. 550. Vide also 1 Ves.
250. Ambl. 521. 1 Bro. 141. And in a recent cause of
Fitzgibbon v. Scanlan, 1 Dow’s Rep. 270, Lord Chancellor
Eldon observed, ¢ That although an appeal would not be-

“ received merely on the snbject of costs, yet it did not
* follow but the article of costs might be taken into con-
“ gideration when there was an appeal respecting other
“ matters.”
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operates as a final judgment, is not subjett to
re-examination by the House itself, although
it seems by the standing order of the 14th
February 1694, (Appendix, A.) relating to the
“ rehearing of any cause or part of a cause
“ formerly heard in this House,” that a review
or rehearing was at that period allowed at their
Lordships bar. ‘

In the case of an appeal against a decree of
Lord Nottinghum’s, after the appeal had been
dismissed by order of the House, the appellant,
Walter Williams, a barrister of the Middle
Temple, in a subsequent session petitiohed for
a rehearing, and printed an elaborate work, with
authorities and preéedents, to show that  error
“ in Parliament may be rectified in a subse-
“ quent Bession, or even in another Parliament.”
The prayer of thé petition was granted, and the
appeal was referied on the 4th January 1693-4,
and the judgwent affirmed with costs, From
that time it does not appear that any rehearing
of causes has been permitted.

In the cause of Horner v. Popham (e), which
occurred in January 1697, this point of practice
seems to have been finally settled ; for in that
vause an order was made on the 18th January
1697, « on the petition of Sir C. W. Bamfield
¢ and others, praying the directions of the

(¢) Lorda Jour. Vol. 16, p. 197.
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 House, for the Colurt of Chancery to proceed
“ on a bill of review. to reverse a report of an
“ equivalent in this cause, wherein petitioners
“ were plaintiffs, and Alexander Popham the
“ defendant ; as also upon the answer of
“ Alexander Popham, whereby he insisted that
“ equivalent had been in judgment before and
“ settled by this Houde. It is ordered and
“ adjudged by the Lords, that the petition
“ should 'be dismissed, because it appeared
¢ that the matters therein complained of had
“ already been settled by the House (f).

But notwithstanding this decisive order, the
question of rehearing was again revived in April
1699, in a tause of Woodman v. Willoughby
and others (g), where the respondents "beéing
dissatisfied with a decree made in Chancery,
had’ appealed against the same to the Lords,
and vn the 14th January 1691, the Lords, after
hearing both paities, had barely  reversed the
“ decree,” without making any further order.
~ Sometime afterwards Woodmean presented
this petition for rehearing the appeal, and -
thereby prayed the Lords to explain the order
of reversal, and to make some order for relref,
or to give directions to the Court of Chancery

(f) Lords Jour. VOI% 16, p. 197.
(2) Lords Jour. Vol. 16, p. y42.
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how to proceed therein. Upon the hearing of
this petition the Lords, on the 19th April 1699,
ordered and adjudged that the appeal should
be dismissed.

When the minutes of an order have been
read at the table of the House, it'is considered
final and unalterable. The general doctrine
upon this point is undoubted, that no review,
rehearing, or alteration of the judgment is
permitted after it has been pronounced. But
where a judgment has been fraudulently ob-
tained, it is treated as if no judgment had been
pronounced ; as in a case (h) where the respon-
dent, when the appeal was called on for hearing,
produced an agreement, which, as he repre-
sented, put an end to all litigation between the
parties ; and the House, on this representaﬁon,-
having affirmed the decree in the Court below,
and afterwards it appeared that the agreement
did not relate to the matters of the appeal, the
parties as well as the House having been taken
by surprise, on the application of the appellant
- for a further hearing, it was granted. Applica-
tions for rehearing have also been entertained by
the House, on the representation and supposi-
tion that the original hearing had taken place
in the absence of a party named in the pro-

(h) Luttrell v. Lord Irnham.
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-ceedings, but to whom no notice had been given
-of the hearing. The representation proved to
be false, but the fact was investigated ; and if
1t had been made out in proof, it was consi-
dered by the House a case in which they ought
to give relief () ; and in points of mere clerical
error, and matters not affecting the substance
of the judgment or merits of the case, altera~ .
tions have been permitted at any time. As
where a judgment was affirmed with costs out
of pocket, not exceeding 200/. there being no
officer of the House appointed to ascertain such
costs, and no person being named for that pur-
pose by the order, the judgment was imperfect
in that respect ; and upon petition representing
the defect, an alteration was made in the order,
giving -2001." for costs, without reference or
taxation. . So in another case, where the word
<« Master” had been used in an order, speaking
of proceedings in the Exchequer, instead of the
words “ Chief Remembrancer or his Deputy,”
the necessary alteration was made after the
' judgment had been pronounced. These are
exceptions to the rule ; and in order to guard
against error, it.is the practice of the House, in-
all cases of difficulty and importance, to deliver
to-the agents copies of the proposed minutes of
" (1) Devereux v. Phelan, Lords Jour. .
D
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the judgment, that they may make such objec-

tions and suggest such alterations as may occur
to them ; and in that state of the proceedings
new points may be argued, or old points re-
argued, if the House, on representation, think
it expedient. ’ |
In some cases it has happened, that owing to
" the course which the cause has taken in the
House, or in the Court below, some material
question has not been argued ; as in the case
of Bernal v. The Marquis of Donegal, where
the appeal was heard in March 1814, and the
- judgment moved and pronounced in July fol-
lowing. On the petition of the respondent, in
the following year, alleging some errors in the
judgment, the parties were permitted o be
heard by one counsel on each side; the Lord
Chancellor observing, that it was not intended
to be a rehearing, but simply to correct the
mistakes which bhad been made in drawing up
the judgment. The counsel for the respondent
on that occasion proposed to argue the case on
the general merits, on the ground that he had -
omitted to do so on the former hearing, as be
understood the appellant rested his case on a
preliminary point of form : but the counse} for
the appellant objected to this course. The Lord
Chancellor (Eldon) and Lord Redesdale ob-
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served, that the merits had been set forth in the
printed paper for the respondent, which was as
much a judicial representation as the speeches of
counsel ; and Lord Redesdale said, the judgment
of the House could not be reviewed, because
counsel had omitted to argue the point.. No
further hearing took place, but the former judg-

ment was corrected, by an order made on the - .

7th July 1815,

Some cases, which upon a slight view may
appear to be rehearings, are in fact hearings
upon further directions, according to the practice
which in former times prevailed an the House,
of directing trials upon issues by order of the
House, and retaining theé appeal, and all the
proceedings in the House, until after the issue -
bad been tried. This was the course pursued in
. cases where, on appeals from Courts of Equity,
some doubt arose upon the facts; to ascertain -
which, an issue was-directed, and the cause was |
pot remitted to the Court below to apply the
* jdgment according to the present practice, buit
the whole proceedings retained in the House,
and the decree affirmed, reversed or varied,
upon the result of the issue (k). -In such cases
the order of the House, directing the issue; was
not final, but interlocutory; and the second.

(k) Vide Scudamore v. Morgan,Ldtda Jour. 4th March 1677.'
D2
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hearing was upon the result of a proceeding
directed by the House itself. Now it is the
practice to remit the cause to the Court below,
leaving to that Court the trial of the issues, and
the directions consequent upon the ‘event of the
trial. o
Sometimes appeals were in former times heard
by the House in the form of a Committee ; and
in such cases there have been instances where
counsel have been heard a second time, upon
- particular points in the cause, after the Com-
mittee had declared an opinion, not amounting
it seems to a final judgment; that the decree
ought to be affirmed. But in this case, the re-
hearing on the special points was not permitted

on the application of the parties; it was. the
spontaneous order of the House (f). So where

it is alleged that a judgment of the House has.
been obtained by misrepresentation, a party has
“been- heard on petition against the judgment ;
but the. further hearing is confined to the ques-

.tion, whether it has been obtained by false

representation ; the substance of the judgment
itself, onthe merits of the case, not being brought
into discussion (m). In some cases where the
judgment of the House has been pronounced in

(O Chute v. Lady Datre, 12th and 19th Nov. 1680.
-. {m) Ex parte Warren, Lords Journ. March 1689:
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‘such a form as to be inefficient, as where direc-
tions are necessary upon reversing a. decree,
and none have been given, but the decree
simply reversed, the order, as a matter of ne-
cessity, has been reconsidered, for the purpose
of giving the necessary directions. This hap-
pened occasionally, from the year 1688, until
Lord Somers became Chancellor, during which
interval (n), the seals were in commission, and
the Lord Chief Baron usually acted as Speaker
merely, and not as one of the Peers, on the
hearing of appeals. Of such a description was
the case of Philippsv. Berry, where a judgment
of the Court of King’s Bench had been simply
reversed, it being impossible to proceed in the
case in the Court below as justice required (o).
The House, on the petition of the parties, pro-
nounced a further judgment, to give operation
and effect to the former. . That irregular prac-
tice was corrected by Lord Somers; and since
his time, upon the reversal of decrees, the cause
has been remitted to the Court below, with
proper directions for the application of the judg-
ment. The foregoing cases of rehearings or.
further hearings have occurred only where the
judgments have been interlocutory, imperfect,
(n) Vide Lords Journ. during the period in question.
(0) Lords Journ. 1694.
‘ D3
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or incorrect, or where they have been obtained
by fraud. On the substance of the judgment
and merits of the case they are never -per-
mitted, after the order of the House, operating
as a judgment, has been read at the table, from
which time it is considered as final (p).

- If a judgment were pronounced in the absence
of a material party, the House undoubtedly
would permit a rehearing, which in fact, as to
that party, would be an original hearing; but the
~ omission of counsel to argue any point in the

cause, on any particular ground of appeal, does
not warrant an application for rehearing.

But in a special case (¢), although the Houise
refused to rehear the cause on the merits, yet
they altered their judgment on a particular
point, which owing to the course which the
cause took 1n the inferior Court, had not been
discussed there, or in the House on appeal.
The alteration was made, by striking out of the
order the part which related tothat point, leaving
the parties to proceed on that matter in the
Court below, according to the course of that

- Court. The case arose in the Court of Session
in Scotland, in an action brought by a party
entitled under a marriage settlement of lands

’

(p) Vans Agnew v. Stewart, Lords Journ. 1823.
() Vans Agnew v. Stewart, qua supra.
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by way of statutory entail, to reduce judicial

~ sales of the lands irregularly made by a decree

of the Court of Session, under the authority,

~ but not accordmg to the directions, of an act of

Parliament.

'The purchases under this decree had been
made between thirty and forty years before the
action commenced to reduce them. To that-
action, the purchasers or their representatives
were parties, and the summoners concluded
(among other things) for a reduction: of the pur-
chases, and an account of the rents and profits
received by any of the purchasers. By the judg-
ment of the Court of Session, the sales were
held valid, and the defenders were assoilzed
from all the conclusions of the summoners, and
therefore, among the rest, from the account of
rents and profits. The appeal was against this
Judgment, which opened the whole matter of
the summons to the Court of Appeal. The
question upon the account of rents and profits.
was therefore one of the subjects to be 'dis-
cussed upon the appeal ; but in the Court be-
low the discission was unnecessary, because
the judgment did mot affect the right of the

purchasers to retain the lands; and at the bar

of the House of Lords, the principal question

only, as to the validity of the salés, was dis-
D 4
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cussed.  The judgment of the Court of Sessiont
was reversed by the House; and in the order,
directions were given that the purchasers should
account for the rents and profits from the acces-
sion of the appellant to the entailed estates.
The cause was remitted to the Court below,
. to apply the judgment; but that Court pre~
suming that there was some error in the order
made by the Lords, on the petition of the re-
spondents, suspended the application of the
judgment until after the ensuing session of Par-
liament, to give an opportunity of applying by
petition for a rehearing. This was accordingly
done, on behalf of the several respondents having
distinct interests. -The petitions prayed a re-
hearing generally on the merits, or a special
alteration as to a particular part of the order,
or such alteration as the House might think fit ;
and the question as to the rents and profits was
particularly pressed on the House, as having
been decided without the opportunity of dis-
cussion ; and after frequent consideration, and
much doubt and hesitation as to the practice,
and protestations on the part of the Lords,
advising the House against the precedent, an
order was made, reciting, that the question as
to rents was before the House, and ought to
have been discussed on the hearing of the
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appeal ; but on the ground of misapprehension
on the part of the respondents, and under
the particular circumstances of the case, the
Judgment was amended, by omitting the direc-
tions as to the account of rents, and inserting
the words, “ without prejudice to any question'
which may be made in the further proceedings
~ in the Court of Session, touching the rents of.
 the entailed estates.” Asto all the other matters
prayed in the petitions, they were dismissed (r).
- By this decision, new authority is given to
the doctrine, that rehearings will never be per-
mitted on the merits. And it was further de-
cided, that all collateral and incidental questions
arising out of the prineipal matter of appeal,
although not discussed inthe Court below, ought
to be discussed and decided in the House, unless
it should be thought fit on that point, and on
the application of the party interested, to remit
the case for discussion to the Court below. The
alteration in- the judgment seems in this case
to have been made on the special ground of
surprise on the party, or mistake, if it can be
brought within that principle ; ; and’ it may be
doubtful whether any similar application would
be entertained in future. In deciding upon
cases brought before it, the House of Peers has

(r) Vans Agnew v. Stewgrt, 12 March 1833. }
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the advantage of the best advice which the
country can afford. Their judgments are con-
sidered with the most cautious attention, and in
all cases of doubt or difficulty, if they arise in
' England, the judges are called to aid the House
with their learning ; if they arise-in Scotland,
the- points are remitted for the consideration of
the inferior Court. ‘

In proceeding upon appeals and writs of error
in this House no new evidence is admitted (s);
this Court being a distinct jurisdiction, which
differs considerably from those instances wherein
the same jurisdiction revises and corrects its
own acts, as in rehearings and bills of review ;
for it is a practice unknown to our law (though
constantly followed in the Spiritual Courts) (¢)»
when a superior Court is reviewing the sen-
tence of an inferior Court, to examine the
justice of the former decree by evidence that
was not adduced on the hearing in the Court

below : and in a case(u) where the Court below

* had refused to hear argument upon a ground
not ufged before the Lord Ordinary, the Lord
" Chancellor (Eldon) refused to permit the cause
to be argued on that ground, thinking that the

(s) Prec. in Ch. 496. Prise v. Button, Colles’ P.C. 246.

(® Black. Com. vol.iii. p. 455.
(4) Tennant v. Henderson, 1 Dow’s Rep. 324.
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Court of Session had decided themselves not
to be at liberty to take notice of the new
ground of argument which had not been
. brought before the Lord Ordinary in the first
instance ; and if the Court of Session could not
notice the new ground, the House of Lords could
not do so in the first inistance. . Certificates were
given in to show that the Court of Session
might, .in conformity with their practice, have
noticed the new ground of argument; but the
Chancellor not being satisfied, the cause was,
an the 20th July 1813, remitted for review on
the point of practice, on which, in this instance,
the whole depended. And in the more recent
case of Macdonald v. Macdonald (v), the Lord
Chancellor said, it appeared to him that counsel
.were precluded from arguing at the bar here
any other points than those which they had
addressed to the Court below.
.- Between appeals from a Court of Equity and
wrts of error from a Court of Law, there arg
these differences: An appeal from a Court of
Equity may be brought upon any interlocutory
matter ; from a Court of Law, a writ of error
can only be brought upon a definitive judgment.
"On appeals, the House gives directions to the
Court below to rectify its own order or decree ;

(¥) 2 Dow’s Rep. 72.
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on' writs of error, the House pronounces the
Judgment : in appeals from Equity, sometimes
the House directs an issue at law on some point,
and after the trial sends the cause back to the
Court of Chancery for further directions (w) ;
but the Lords will not réverse a decree made
by consent (z).

If the cause was heard before the Master of
the Rolls, an appeal cannot be regularly made
to the House of Lords till after a rehearing
before the Lord Chancellor (y) ; unless the de-
cree be enrolled, in which case it cannot be
reheard before the Lord Chanceller ( 2).

No appeal lies to the Lords from decrees
made in the Plantations (¢); nor against an
order awarding a commission of lunacy, or
idiotcy, by the Great Seal; nor against any
proceedings touching the awarding or refusing
such commission (b); nor from ecclesiastical
decrees (c), except in cases arising in Scotland,
where, in matters of -ecclesiastical cognizance,

(w) Vide ante, page 35. A

() 1 Eq.Ca. Abr. 165. Amb. 229. 3 Dow’s Rep. 146.

(%) It is said, that upon an appeal from the Rolls to the
Lord Chancellor the appellant may be let into new evidence
which was not read there, provided he will give up his
deposit. Vide1 Vern. 443; Gilb.Eq.R. 151; 2 Vern. 4633
2 Atk. 408 ; Prec. in Ch. 496, contrd Prec. in Ch. 295.

() 1 Har. 77. (@) 2 P. Wms. 262.

(b) Rochfort v. Earl of Ely, H. 1768, 6 Bro. P.C. 329.
(¢©) 1 Vern. 118.
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an appeal lies to the House of Peers-from the
judgments of the Lords of Session (d).

From orders in bankruptcy no appeal is ad-
mitted ; (but, in cases of difficulty and import~
ance, it is the practice of the Chancellor sitting
in bankruptcy not to pronounce an order, but
to direct a bill to be filed, to raise the question
in a suit in equity, in order that the party may
not be deprived of the benefit of an appeal, if
the opinion of the Judge should be erroneous :)
nor upon proceedings in writs of extent; even
in a case where, by statute, the proceedings had
. been asmmllated to the practice in Courts of
Equity (e).

. In mantime or prize causes, as in all cases
arising in the Colonial Courts, the appeal lies to
the King in Council.

~ No words in a grant (f) from the Crown can
deprive a subject of his right to appeal,. much
less if the grant be silent in that particular.

It seems, upon the authority of the case of
Lord Wharton v. Squire(g), that a general
order of a Court not made in any cause, (as the
filing an ancient record many years mislaid,)
may also be the subject of appeal to the Lords;

~ (d) Greenshield v. Provost of Edinburgh, Colles’P.C. 427.
(¢) Wall v. Attorney General, Lords Journ: 1824, Mr

- ‘Bligh’s MSS. vide, pages 66 & 67.

(f) 1 P. Wms. 32g. (2) Lords Jour. vol. 17. 275. -
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“and the person at whose instance the order was
made cannot decline the Lords jurisdiction, by
alleging that ‘it is original and not appellate,
or that many not before the House are interested
“in the record (f'). )

" The appeal was from the following order of the '

Court of Exchequer, dated the 15th July 1701 :
“ Whereas, on the 26th February last, upon
~ ¢ motion of the part of Thomas Lord Wharton,
% it was ordered by the Court, that a’ commis-
¢ sion issued out of this Court in the 15th year
¢ of the reign of King James the First, together
¢ with six several articles of instruction, and
“ eight several schedules thereunto annexed,

% purporting to be a boundary and survey of

% the honor of Richmond and thelordship of

¢« Middleham, in the county of York, taken by
 virtue of the eommission by Sir Timothy
¢ Hutton and _Sir Talbot Bowes, Knights, and
¢ other commissioners, and dated at Richmond,
« 10th Qctober 1618, should be left in the
¢ hands of Mr. Thompson, one of the attornjes,
% but should not be received as a record, of
s filed, nor any use made thereof, or of the
« emrolment thereof, until further order; and

(f) As this case involves other considerations regard-
ipg the Jurisdiction of the House, the Editor thinks it
usefu} to state the facts of the case at large.
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on motion of Mr. Turner, on behalf of Sir
William Robinson, Baronet, and others, pray-
ing that the said order might be set aside,
and that the said commission, articles and
survey, might be allowed of as a record, and
filed accordingly ; for that it appeared by an
indorsement, written in the hand of the Court

_on the outside of the last of said schedules,

that the same were delivered into this Court on
the 28th of November, in the 16th year of the
reign of King James, by the hands of Roger
Kenion, Gent. one of the commissioners in
the commission named ; and that the com-
mission and survey likewise appeared to have
been returned and filed in this Court ; for that
in an order ‘or decree made the 18th June,
19th Jac. touching the tenants of the honor
of Richmond and lordship of Middleham, it
was recited, that upon survey made in June,
July, August, September and October 1618,
by Sir Timathy Hutton and Sir Talbot Bowes,
Knights, and other commissioners, certified
inta this Court, and there remaining of record;
and it appeared that there had' been improved
of and from the moors and wastes of the
mangars of Richmond and Middleham, several
great parcels -of graund, and other parcels
were intended and desired to be improved,
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which improvements are particularly recited
in the said order or decree, and are the same
that are mentioned in the said survey now in
question ; and after the recital of the said
improvements in the said order or decree, it
is therein mentioned in these words; viz.
as by the said certificate, bearing date at
Richmond the 19th day of Oetober 1618,
relation being thereunto had, may more fully
appear; and the Court was also informed,
that in the book of enrolments of surveys,
and other matters of the reign of the said
King James (No. 21), remaining with the
Auditor of the county of York, the said arti-
cles of instruction and survey contained ih

¢ the said eight schedules annexed to the

said commission, were entered and enrolled
together with these words written in the said
book of enrolments immediately before the

‘sald entry of the said articles and survey;

viz. Inter inquess’ et extent, de anno 16°
Regis Jacobi in scaccid’ remanen’ ac in custod’
Remem’ Regis existen’ inter al continenter ut
sequitur : and the Court was likewise in- -
formed, that the said commission, articles of
instruction .and survey were copied, in ot
about the year 1674, by the said Mr:
Thompson, for his master. Hugh Frankland,
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Gent. deceased, late one of the attormes of
this Court; and  that it also appeared
amongst other things, by the affidavit of
Mathias Hawkins, Gent. formerly clerk to
Mr. Watts, one of the attornies of this
Court, . now read in Court, that two or three
years after the year 1671, he had sent the
commission, articles of instruction, and sur-
vey now in question, as he was well satisfied,
and in his conscience did believe, upon
the proper title of special -commissions and
inquisitions, in the sixteenth year of the reign

. of the said King James the. First, in the in-

nermost room of the King’s Remembrancer’s

- office at Westminster, and that the said Mr.

Hawkins did then show the same on the
said title to Humphrey Wharton, Esq. and,

. saw the said commission and survey on the

file, there was not any map annexed or

' filed with the same, as he did assuredly be-
lieve; and the said Mr. Turner also in-
¢ formed the Court, that the said commis-
g sion\, articles of instruction and schedules,
‘ were unexpectedly found- by John Rudd,

Gent. late clerk to Ralph Grainge, Esq. de-

ceased, who was formerly concerned as soli-

cit'Qlf for John How, Esq. in one or more trials
. E
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at bar of this Court, concerning some lead
mines in the said lordship of Middleham ; in
which trials, the said commission, articles and
survey, were, as was alleged, used as evi-
dence, about two days after, the 20th day of
August last, at Stockton, in the county of
Durham, in the presence of Alderman Atkin-
son of Stockton aforesaid, and others, amongst
a bundle of papers belonging to the said Mr.

Grainge in his life-time; which bundle of

papers, amongst other papers of the said
Mr. Grainge, were by the permission of the
late Lord Chief Justice Treby, given to.the
said Mr. Rudd, and were by Richard Bel-
lasyse sent unaltered to the said Mr. Rudd
at Stockton aforesaid, and that the said com-
mission, articles and suryey, contained in the
said eight schedules, were all that the said
Mr. Rudd then found relating to the said
survey, and were tacked together when the
said Mr. Rudd found the same, and that
there was no map, nor schedule or schedules
of depositions, annexed thereto, when the
same were so found by the said Mr. Rudd ;
and that the said Mr. Rudd on or about the
12th day of October last, in the presence of
John Commins, Gent. and others, did seal up
and deliver the said commission, articles and
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and survey, in ‘the same plight and condi-
tion exactly, and as whole and entire, as the’
said Mr. Rudd found the 'san‘xe, without dimi-
nution or alteration whatsoever, to. George
Bowes, Esq. to deliver the same to the said
Mr. Thompson, in order to have the same
put into its proper place ; and that the said
commission, articles and survey, as the same
were delivered to the same Mr. Bowes, were
afterwards, in the said month of October last,
delivered by the said Mr. Bowes, sealed up,
to the said Mr. Thompson at the Exchequer
office in the Inner Temple ; all which, as to
the finding of the said commission and sur-
vey by the said Mr. Rudd, and the sending
thereof to the said Mr. Thompson, appeared
by the affidavits of Bellasyse, Rudd, Atkin-
son and Commins, now read in Court;
whereupon, and upon hearing Mr. Cooper,
one of his Mzijesty’s_ counsel learned in the
law, and Mr. Phipps, on the behalf of the
said Sir William Robinson and others, and
upon the examination of the said Mr. Thomp-
son, touching the said commission and survey,
and the copy or copies thereof made by him
as aforesaid, and upon reading the said order
of the 26th of February last, and the said
order or decree of this Court, made the 18th
E 2
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“ day of June in the 19th year of the reign of -
“ the late King James the First, the said entry
“ or enrolment in the Auditor’s book, and alse
“ of the affidavits of John Todd, Gent. and of
“ Robert Squire, Gent. ; and upon hearing Sir
¢« John Hawles, Knight, his Majesty’s Solicitor-
« general, Mr. Ettrick, Mr. Dodd, Mr. Slone
“ and Mr. Cheshire, on the behalf of the said
“ Lord Wharton, opposing the filing of the
“ said commission and survey: and upon view
 and perusal of "the said commission, articles
“ and survey, and on long debate of the matter,
¢ the Court, seriatim, delivered their opinions
¢ touching the same; it is thereupon this day
“ ordered by the Court, that the said order of
“ 26th of February be and it is hereby - set
“ aside ; and that the said commission, articles
- ¢ and schedules purporting the survey as afore-
“ said, be allowed as a record of this Court,
“ and filed accordingly on the proper file, (to
‘ wit) amongst the inquisitions and extents of
¢ the 16th year of the reign of the said King
% James the First ; but the enrolment thereof,
“ prepared by the said Mr.Thompson, is hereby
“ set aside : and the entry of the said enrol-.
“ ment on the said commission and schedules
“ is to be obliterated.” :
From this order an appeal was presented to
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the House of Lords; in support of which the
appellant stated, that he had a cause depending
in Chancery, about the boundaries of certain
lanids, in the mines of Yorkshire, in which the
respondent was a defendant ; and finding by
the respondent’s answer and cross bill in Chan-
_ cery, that he relied much on a pretended survey

of the honor of Richmond and lordship of Mid-
. dleham, the appellant caused diligent search
to be made in all the offices of record, but could
. not then find any such survey: that the ap-
pellant had afterwards discovered, that about
- Michaelmas term 1700, the pretended survey
_ had, by the respondent’s contrivance, while the
cause was depending, been privately brought
- out of -Yorkshire, and delivered to one Thomp-
~ son, an -attorney in the Exchequer, and‘agent
for respondent, designing that Thompson should
~ secretly file the same with intent to make use
thereof, when upon record, as evidence in that
cause; and that Thompson had, without any
warrant, taken upon him to receive it as an
~ officer, and to keep it for some time privately,
and had also clandestinely made and prepared
an enrolment thereof, which the appellant had
likewise discovered, and thereupon applied to
the Court of Exchequer; and that the Court
. of Exchequer thereupon, 20th February 1700,
E3
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made an order to suspend the filing it ; and
afterwards, on respondent’s application, made
the order of the 15th July 1701, by which last
final order appellant conceived himself aggrieved,
and insisted it ought to be set aside and dis-
charged, and that the pretended survey or
‘'parchment writing should be ordered to be
put into the same state and condition wherein
it was when the said suits were commenced ;
because it was not denied that it had been for
twenty-eight years out of the Court, and out of
the custody of any sworn officer ; nor was there
any order of Court for taking out same, nor any
manner of account given, by whom it was taken
off the file; or where it had been from that
‘time until it was pretended to be found amongst
the papers of Grange, after his decease, who
had died about five years past ; and that from
that time, instead of being immediately trans-
mitted into the office, it appeared to have been
privately kept by respondent’s agents for some
years, and endeavoured to be privately filed,
without the knowledge or order of the Court ;
and that it was now manifestly imperfect, and
that some schedules had been taken from it;
and that there were no verdicts, depositions,
plots, or maps now remaining therewith, all
which were required by the commission, and
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by the certificate and return appeared to have
been taken, and were reférred to for the expla-
nation thereof, the commissioners in their return
referring to several schedules as annexed there-
to; and though to answer, in appearance, the
words of the return, the certificate was now
divided into eight several pieces or presses, each
figured or numbered at the top, yet that it
appeared by the stitches at the top and bottom
of each press, that they had been originally
all sewed together as one long schedule ; and
that. Thompson owned that he or his master
set  the said figures thereon ; and that it
appeared by several holes in the parchment,
where it was now tied, that it bad been
often untied, and that the office-book wherein
the account would have appeared of the true
number of schedules originally returned there-
with, had been taken away, though the other
books of the office, both before and since that
time, were all extant ; -and that Thompson, who
pretended to prove that he had made a copy,
about the same time, to be given in evidence
upon a trial at York, and to remember it by
the circumstance of one Johnson' riding post
therewith to York, could give no reason why
he ‘believed there were no more schedules then
annexed to it; and that it appeared by John-

E 4
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son’s own letter, that he (Johnson) was in London
during the tnal at York aforesaid, when he was
pretended to have ridden post. And appellant
stated, that he had purchased the mines in ques-
tion before this pretended record was brought
into the office ; and that, if such writing should .
be suffered to be filed as a record after such
length of time, the searching the Record-office,
~ which was the common security of every sub-
ject, would signify nothing, all settlements and
purchases would be easily defeated, and no man
could be safe in his estate or inheritance. And
appellant showed, that the other defendants in
Chancery were not made parties to this appeal,
because the respondent, Squire, was the only
defendant who made affidavits for the support-
ing the survey, and the principal person who
solicited therein, and employed Thompson to
file and enrol it. And whereas it was objected
that others might be concerned in this pretended
record, who ought to be heard, appellant an-
swered, that if it were not a good and perfect
record, it ought not to be evidence for any;
and that the mischief in establishing it-would
be more dangerous on the other side.
The respondent, on the other hand, showed,
that this record had been made use of on a
trial at bar some years ago, and was by mistake
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(among several other writings and papers) then
also made use of, carried to Mr. Grange’s
" chamber in the Temple, and had been found
since’ his death, and delivered back into the
- Exchequer to be put on the proper file ; but that
appellant, finding that this record might affect
- him in a difference he then had with Sir William
Robinson, Mr. Bathurst, Colonel Byerly, Tespon-
dent and others, touching certain lead mines,
thought fit to move' the Court of Exchequer to
- have it suppressed ; which Court thereupon
" examined - the matter, and in the mean time
- stayed the filing ; and after four months time,
apon full examination of all persons who knew
any thing concerning the record, and upon in-
spection thereof, and.comparing it with entries
~in divers books concerning it, on the 15th of
July 1701 made the order complained of, being
* satisfied it was in the same plight as when taken

off the file, and had not been altered or.de-
faced : and that appellant had since acqui-
esced ; but that record having been made use
of,- and allowed as evidence, .in Michaelmas
term last,?at. a trial at-bar in.the Queen’s
Bench, and a verdict being given against ap-
. ‘pellant upon ‘full evidence, and a view pre-
viously had, Lord Wharton had now appealed
% .from that order, to deprive the parties (defend-

~
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ants to the suit in the Queen’s Bench) of part
of their evidence, and therein named Squire
and Thompson (a sworn clerk of the Exchequer)
for parties, because Squire was defendant in &
cause appellant had depending in Chancery
about certain lead mines ; and they (Squire and
Thompson) were advised that this petition was
not properly an appeal, but an original com-
plaint against them, or rather against the Court
of Exchequer, for a matter relating to the safe
custody of the records of that Court, and about
which no suit was ever depending in that Court
" between them and the Lord Wharton ; so that
they ‘could in no sort properly be made parties
to the said petition and appeal ; and therefore,
on the 7th of January 1702, they petitioned
" the Lords, setting forth the said matters at
large, and prayed to dismiss Lord Wharton’s
petition, and discharge the order for their
answering thereunto. But the Lords, on the
23d of January 1702 (¢), ordered that Squire
and Thompson should answer Lord Wharton’s
petition: and Lord Wharton, on the 25th of
January 1702, moved the House that Thompson

() Die Venerls, 22* Januarii 1703 :—After hearing
counsel on the petition of Robert Squire and John Thomp-
son, and the answer of Thomas Lord Wharton, and debate
thereon, the question was put, whether this petition shall
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should be left out of the order for answering his
petition, and obtained an order that Thompson
should not be obliged to answer.

Sqmre in his answer stated that Charles

be dismissed, and they ordered to answer? and lt was
resolved in the affirmative.

Dissentient :

1st. Because we conceive that by this we assume a
jurisdiction in an original cause ; for these reasons: first,
because there” has been no suit between the parties in the
Court of Exchequer, and consequently this petition cannot
be called an appeal from that Court: secondly, although
there was a suit in the Court of Chancery, yet one of the
persons required to answer was not a party in that suit; °
and therefore, as to him at least, it must be an original
cause : thirdly, though all had been parties in Chancery,
yet it never was heard that an appeal lay from one Court
that had no suit depending in it, because there was a suit
- depending in another Court :

2dly. Because no Court can take dny cognizance of a
cause in which that Court cannot make an order; but in
this case the House of Lords cannot make an order,
because very many are concerned in this record who are
not before the House; therefore this House cannot take
any cognizance of it.

. Signed by the eleven followmg Lords, out of eighty-
three then' present :

W. Carliol, =  Nottingham.
- Townshend. Leeds.
Poulett. Weymouth.
Dartmouth. Rochester.
N. Duresme. Tho. Roffen.
Jona. Exon.

Lords Journ. vol. 17. p. 252.

\
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. Bathurst, Esq. Sir William Robinson, Bart.
" Robert Byerly, Esq. Wiliam Bower, John Bower,
. John Langstaff, Thomas Langstaff, and Gregory
Elsely, were defepdants in. the suit in- Chan-
cery, and plaintiffs in a cross cause in that
Court together with himself; and therefore
insisted that they ought to have been made
. parties to this appeal together with respondent,
if the being a party to a cause in Chancery be
any proper foundation for making respondent a
party to this petition, complaining of an order
in the Court. of Exchequer: and that as to the
" -charge in the petition, of respondent’s contrivance
and designing to cause the parchment to be
. filed clandestinely as a record of the Court of
- Exchequer, with intent to use the same as evi-
dence, respondent hoped the Lords would not
take cognizance originally thereof, but leave
him, if guilty of such undue practices, to be
tried by the known course of the laws of the
realm: and that, as to any grievance on peti-
tioner by such pretended design to file it clan-
"destinely, it appeared by the petition, that the
petitioner had been already fully relieved therein
by the order of the 26th .Fe.bruary 1700, which
stayed the filing till the Barons afterwards
ordered it; and that therefore petitioner had
not, in that respect, any ground of appeal : and
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that as to the residue ‘of the petition which -
imported an appeal from the order of the-15th
July 1701, -and prayed to set aside that order, -
and to have the record taken off the file, re- -
spondent showed -that the record in question
not only greatly concerned Her Majesty, -but
all her subjects who ‘were or might be- enti-
tled to lands in that part of the kingdom -to :
which the record relates, and more parti-
cilarly concerned all persons having lands
within' the honor of Richmond and -lordship
of Middleham, which honor and lordship re-
spondent’ showed were much larger than the -
whole county of Middlesex ; .and respondent
stated, that divers lands therein had been in
the reign of King Charles the -First, purchased
from the Crown by the trustees of the city of
London, and the greatest part sold by them to -
severa] persons,  who yet held under that title ;
~all which purchasers, and also all those who
with respondent were entitled to the mines in
question in the Court of Chancery, respondent
conceived ought to be heard touching this re-
cord ; and - respondent showed, that the order
affected to be appealed from' had not been
made in any cause depending in the Court.of
Exchequer, but was made in exercise of the
duty of that Court, to see its records-duly kept -
and preserved from«embezzlemen't, and restored .




62 - OF THE HOUSE OF LORDS:

when recovered ; and that if the Lords should
think proper to receive any complaint against
the Court of Exchequer for making that order,
or touching the reality of the record, respon-
dent, as one only of many who were or might
be equally interested in the record, hoped the
Court of Exchequer would be able to give the
Lords entire satisfaction in the justice and rea-
sonableness of their proceedings in that matter;
and ‘respondent conceived it would be highly
. improper and officious in him alone, who was
but one of many interested in the record, to
undertake the defence thereof, lest the justice
of the Barons, in a point relating to their duty,
or the property of so many others concerned,
should receive injury by his or his counsel’s
inability, neglect or inadvertency ; and there-
fore, forasmuch as the matters aforesaid had
been examined, and received a determination
in the proper jurisdiction, and as the inherit-
ances of many persons of great quality, and of
a thousand others, depended upon the record,
who were not made parties to the petition, the
respondent hoped the Lords would not proceed
to any further examination of the premises, nor
make any order touching the same, at least till
all parties concerned therein had been heard
thereto. Upon hearing this cause the House
pronounéed the following orders: i
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« Die Jovis, 11° Februarii 1702.

“ It was ordered by the Lords, that the
officers of the Exchequer should bring into
the House the bundle or roll .in which the
survey of the honor of Richmond was, which
was taken in the fifteenth year of King James
the First, the original affidavits upon which
the survey was filed, the office-book in which
there was an'entry of a survey taken of the
honor of Richmond in the seventh of King

Charles the First; and the survey alse
itself:” -And,

¢ Die Veneris 12’~ Februarii 1702.

“ After hearing counsel upon the petition
and appeal of Lord Wharton, touching the
order of the 15th July 1701, it was ordered
by the Lords, that a trial should be had
next term at the bar of the Court of Common
Pleas, by a jury of the county of Middle-
sex, in an action wherein this should be the
feigned. issue, viz. whether the skins of parch-
ment, directed by. the order of the Court of
Eaxchequer of the 15th July 1701 to be filed,
are the perfect, unaltered, exdet and. entire
commission and return, first filed in. the Court
of Exchequer, in the sixteenth year of King
James the First; and that in such action the
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« said Robert Squire should be plaintiff, and
“ take upon himself the proof of the said 1ssue,
“ and Lord Wharton defendant; and that the
“ said skins of parchment, or any copy thereof,
¢ should not be given in evidence in any Court
¢ whatsoever, until the said trial should -be
“ over; and that the said skins of parchment
«. which were now upon the file, by virtue of
¢. the said order of the 15th July, should not be
¢ allowed as any evidence on said trial for the
<« plaintiff; and that the verdict to be given on
¢ such- trial should be certified and returned
“ by the Court of Common Pleas into this
< House (k).”

20th January 1703. Charles Bathurst, Esq.
one of the parties named in the foregoing case,
petitioned the House of Commons, complaining
of this order of the Lords, and the House ap-
pointed a committee to inquire and report ;
" and on the report, after some interlocutory or-
ders, the Commons, on the 28th January 1708,
resolved, “ That the House of Lords taking
“ cognizance of, and proceeding on the petition
“ of Thomas Lord Wharton, complaining of an
“ order of the Court of Exchequer,” (viz. the
order aforesaid,)  is without precedent and un-
‘ warrantable, and tends to the subjecting of the

(k) Lords Jour. vol. 17. p. 275, 377 .



JURISDICTION IN APPEALS. 65

 rights and_properties of all the Commeons of
. “ England, to an illegal and arbitrary power ;
¢ and that it is the undoubted right of all the
“ subjects of England to make such use of the
¢ said record as they might by law have done
¢ before the said proceedings in the House of
“ Lords (!).” In consequence of this resolu-
tion, the Lords, on the 27th of March 1704, -
resolved, “ That the House of Commons taking
“ upon them, by their votes, to. condemn a
_ % judgment of the House of Lords, given in
“ a cause depending before this House in the
“ last session of Parliament, upon the petition-
¢ of Thomas Lord Wharton, and to declare
 what the law is, in contradiction to the pro- -
“ ceedings of the House of Lords, is without
¢ precedent, unwarrantable, and an usurpation
“ of a _]udlcature, to which they have no sort. .
“ of pretence.”. '

¢ Ordered, that the resolutlon and declara-
" ¢ tion made this day, with respect to.the votes
 of the House of Commons, in relation to the.
“ judgment of this House upon the petition of
¢ Thomas Lord Wharton, the last session of
¢ Parliament, shall be forthwith printed and
¢ published (m).”. .

() '8 State Trials, 175.
(m) Lords Journ. 1%, p. 535.
F .
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The authority of this case may be lessened by
the protest of the dissentient Lords ; and it may
be doubted whether, at this day, the House
would exercise jurisdiction in any appeal against
proceedings, which did not. take place in a suit
in Court, except in the cases warranted by an-
cient precedent, as under the statutes 37 Hen. 8,
c.4, and 43 Eliz.c. 4.

In a case which occurred in the Court of
Exchequer, where estates subject to moitgages
~ had been seized under & writ of extent, and’
where a commission of bankrupt afterwards
issied ‘against the owners -of the estates, and
ah act of Parliamént was passed, ‘enabling the
Court ‘of Exchequer to refer to the Deputy
Remembrancer to ascertain ptiorities, &c. and’
_make orders respecting the fiinds in Court,
under the extent, upon motion or 'peﬁtibn, asin
causes in Equity, an order having been made
under the authority ‘of this act on‘a question
or dispute ‘between the Crown and the bank-
. rupts, (whose commission had been superseded,)
respecting the right 'to accuinulation 'upon &
fund which had been laid out by consent of
the parties interested under the diréction of
the Court, declaring that the Crown was-en-
titled to the accumulations, an appeal was pre-
sented to the House of Lords apainst that
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order ; but the House were of opinion, that if

the case was to be considered as' arising urider
the extent, it was a proceeding at common law,
and that the appellant could not bring his case
- per saltum to the House of Lords ; and if it were
to be considered as arising under the statute,
there was no jurisdiction given by the statute,
and no -authority to hear an appeal against such
statatory erder, - The case was first heard -in
1822, and then stood over to search for autho-
rities, and for further argument; and heing
again argded most elaborately in 1824, the
Jjudgment was given as-above stated (n). '

After the decree is' signed and enrolled, it
cannot be reheard or rectified, but by bill of
review, or by appeal to the House of Lords.

A rehearing shall not stop or hinder proceed-
ings on an order or decree appealed from with-
out the special orderof the Court (0) ; as, where
a party had appealed to the House of Lords
from an interlocutory order made in the cause,
pending the appeal -a motion was made by the
appellant to appoint a receiver of the éstate in
question. Lord ‘Apsley, C. observed, that the

«n) Wall v. The Attorney-general, Lords Journ. 1822.
Hoare, Executrix of Wall, v. Attorney-general, Lords Journ,
1824.

(0) 'Ol Tut. 38. -Or. Ch. 167..

F 2
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practice was, by appealing to the House . of
Lords the Lord Chancellor’s jurisdiction was
suspended only as to the matter appealed from,
not totally, so as nothing could be done in any
other part of the cause to which the appeal did
not extend (p). .

A motion was made by a defendant that the
proceedings under a decree should be stayed until
an appeal should be presented to the House of
Lords ; Lord Eldon, C. observed, that what was
the law with regard to this point upon appeal
from the Court of Chancery; it-is very difficult
to state positively ; but naw it is settled by the

“highest authority, that of the House of Lords
itself, that an appeal from a Court of Equity to
that House does not stay execution of a decree ;
but that it is consistent with the regulation that
a special application may be made either to the

- House of Lords or to the Court below, with this .

observation, that it is much more expedient that
the application should, if it can, be made to
~ the House than to the Court below, as the order
made upon that occasion may be the subject of

' appeal, and it is difficult to determine how far -

appeals may go. '

- In-another case the Lord Chancellor doubted

whether, after a rehearing at the Rolls, it was

(p) Lord and Lady Pomfret v. Smith, 1 Har. 680, , -
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fit for him to rehear the cause, or whether
it ought to go immediately to the Lords;
he said, it was obvious, that if the rule laid
down by Lord Thurlow, in Fox v. Mackreth (q),
18 a wholesome rule, there shall not be a
second rehearing, but the parties are to go
to the Lords; and on the other hand, if the
practice is according to what has happened,
that where the case begins at the Rolls, it may
be reheard there, and here again upon an appeal
before it goes to the Lords, the suitors will have
the expense of four hearings in one case and
three in the other. The Lord Chancellor would
not, however, in the first instance which occurred
in experience, decline the duty of hearing the
cause. His Lordship said, that the suitors had
a right to the deliberate.attention and judg-
ment of every Court in every stage in which
the cause might proceed, according to the con-
stitution ; and there could be no circumstance
under which he -would permit himself to say,
that as the cause was to go elsewhere he would
give his judgment pro formd only ; fer if it should
be thought right to prevent the like in future,
it would be much better done by some rule of
pretice to regulate all future cases (r).

(¢) 1 Harg. Jur. Arg. 451.
(r) Brown v. Higgs, M. 1803, 8 Ves. 566.

F3
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. A bill of review upon matter discovered has
been permitted even after an affirmance of the
decree in Parliament ; as where, after a decree
dismissing a bill, and which (the decree) was
affirmed in the House of Lords, a bill of review

“was brought for discovering of a deed said to be
burnt pending the appeal, which.made out the
plaintiffs title, and the bill was, in order that
after such discovery the plaintiffs might apply
to the Lords for relief ; the defendant demurred
to the hill, but the demurrer was overruled,
and the defendant ordered to answer (s).

. () 1 Vern. 416. Redesd. Tr. Ch. PL 7g.




PART 1L

‘OF THE PRACTICE ON PROCEEDINGS ON APPEALS
TO THE HOUSE OF LORDS.

ALL appeals to the House of Lords are in
the form of petitions, and must be brought
within five years from the signing and enrolling
the decree or order from which the appeal is
made, unless the person entitled to such appeal
be within the age of twenty-one years, under
coverture, non compos mentis, imprisoned, or out
of Great Britain or Ireland (a) ; in which case,
such person may bring an appeal at any time
- withip five years next after his or her full age,
-discoverture, coming of sound mind, enlarge-
.ment out of prison, or coming into Great Britain
or Ireland. (Vide Standing Order, Appendix, B.)
As soon as there i1s a prospect of an appeal
being brought, it would be proper to retain
counsel ; the usyal retajning fee is. two guineas.

(a) In the cause Hicks v. Cooke, 4 Dow’s Rep. 29, the
decree was affirned in the House of Lords, solely on the
ground of long wquiemence.

F 4
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There is a standing order of the House, dated
13th June 1685, (Appendix, C.) whereby it is
ordered, that the Attorney General, nor any
assistant of the House, shall be allowed to be of

_counsel at the bar of the House for any private
person. Out of respect to the House, it would
therefore seem proper, whatever the practice.
may be to the contrary; to petition their Lord-
ships that this standing order may be dis-
pensed with in any particular case in which it is
desirable to have the assistance of any of these
learned persons; but the petition should state
that the Crown is not in anywise interested i in
the matters in question in the appeal.

In case any counsel retained for the appel-

‘lant or respondent should be appointed a King’s
Counsel, he cannot plead against the Crown
without a license from His Majesty. To obtain
this license, a petition must be presented to the
King, through the medlum of the Secretary of
State for the Home Department, and will be
granted as a matter. of course, on payment of
the usual fees. :

Previous to any appeal being presented, it is
necessary to give notice to the respondent’s
solicitor in the cause, in the Court below, of the
time when such petition of appeal is intended
to be presented; and the day on which such
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notice was gwen, must be endorsed, by the per-
“on serving such notice, on the back of the
‘petition of appeal. (Vide Standing Order, Ap-
‘pendix; D.) ‘ ;
" The notice should be as follows :

In Cha,néeyy:
" Between Henry Cave, Plaintiff,
and Charles Armstrong, Defendant.
Take Norice, that upon the .meeting of
Parliament, a petition of appeal will be pre-
sented to the Right honourable the Lords
Spiritual and Temporal in Parliament assem»
bled, in the name of the plaintiff, against the
decree pronounced in this cause, bearing. da.te
the 12th day of December 1820.

ToR W.loyd, W. R. Sydney,
Defendant’s Solicitor. Plaintiff’s Solicitor.
Dated. 1st Jan. 1821. :

The indorsement on the back of the petition
of appeal, of the service of such notice, should '
be made in the followmg form ;' viz. ‘

- T the uhdersigried, agent for the within-named
appellant, do hereby certify,"that upon this day
I gave ‘notice to'R. W. Lloyd, the Solicitor
for the within-named respondent Henry Cave;
that- upon the next meeting of Parliament a
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petition -of appeal would be. presented to: the .
Right honourable the Lords Spiritual and Tem-~
poral in. Parliament assembled, in the name of
the within-named appellant, against the decree
complained of by this appeal. Dated this first
of January 1821. W. R. Sydney,
' Agent for appellant.

The appeal should shortly set forth the ma-
terial parts of the proceedings below, in the
following forms. '

To the Right Honourable the Lords Spiritual
- and Temporal, in Parliament assembled.

The humble petition and appeal of John Brown,
of Sheldon ‘Hall, in the County of Somer-
set, Esquire ; ' :

Bheweth, — That Edward Farnworth, of
Tiverton, in the county of Devon, Esq. being
possessed in fee simple, [here set forth your
case ;] That your petitioner some time in Trinity
term 1820, exhibited his bill in the High Court
of Chancery, [or the Court of Exchequer on
the Equity side, in England, Scotland, or Ire-
land, as the case i3,] against Charles Davis, of

London, Esq. to be relieved, &c. [here set forth

the prayer of the bill;} and to which bill the

saxd Charles Davis appeared, and by his answer
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insisted,. that [ here set forth the material parts
of the answer insisted. upen by the defendant -
against the plaintiff’s bill:}
- That your petitioner having replied to the .
said answer, and the said Charles Davis having
rejoined the said cause was at issue, and divers
witnesses being examined on beth sides, the
same came on to be bheard before the Lord
High Chancellor of Great Britain, [or the Lord
- Chancellor of Ireland, or before the Barons
of His Majesty’s said Court of Exchequer in
England, Scotland, or Ireland, as the case is, ]
the day of when although the said
Charles Davis, by his answer expressly swore,
'&c. [here set forth the matters made out by
his answer, and for. which you appeal,] yet his
Lordship was pleased [or the Barons were
pleased, as the case is] to decree, that, &c.
[here set forth the decree, and if there were
any subsequent proceedings before the Master,
or any subsequent orders, or the like, set forth
the same briefly :]

- That your petitioner is advised that the said

decree and subsequent orders are erroneous,

and not agreeable to equity or justice, and
. humbly appeals therefrom to your Lordships.

Your petitioner, therefore, humbly. prays

. your Lordships will be pleased to order

the said Charles Davis to put in his answer
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to this your petitioner’s appeal ; and that
service of your Lordship’s order upon the
said Charles Davis’s solicitor or clerk in
Court in the said cause, shall be deemed
good service ; and that your Lordships,
upon hearing the merits of the said cause,
will be pleased to reverse or vary the decree
and subsequent orders in the said cause,
or.grant to your petitioner such other and
further relief in the premises, as to your:
Lordships, in your great wisdom, shall

seem meet. :
"~ And your petitioner shall ever pray, &c.
' A. Hamr,
J. BeiL.

We humbly certify, that there is, in our

Judgment, reasonable cause of appeal.
‘ ’ A. Harr,
J. BELL.

‘The form of a petition of appeal from the |
Court of Session in Scotland.

To the Right honourable the Lords Spiritual,
and Temporal, in Parliament assembled ; .

The humble petition and appeal of Alexander
M:‘Dougal, of Glasgow, in Scotland, merchant,
- Sheweth,—That George Hunter; Esq. of Ayr,
deceased, prior to the year 1800 had contracted
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debts to a larger amount than the value of his
estate, and thereby having become insélvent,
his creditors proceeded to judgment and execu-
tion against him ; some of theém took possession
of his real estate, and others sued out execution
against his person, particularly the said George
Hunter was in: the yéar 1800 twice arrested
upon a caption or caplas, at the suit of one of
his creditors™:

That in this situation the said George Huntér
granted unto Charles Dunn, one’ of his credi-
‘tors, who ‘was uncle to him the said George
Hunter, a heritable bond (in the nature of a
mortgage) over the whole of his real estate, for
a capital sum -of 10,0001, sterling, bearing date
the . 21stday of August 1801, whereupon the
‘said Charles Dunn took out a charter under
the great seal of Scotland, and was thereupon
enfeoffed the 25th day of October in thé same
year: .

That Edward Dunn, the son - of the said
Charles Dunn, having, after his father’s death, -
established a title in his person to the aforesaid
heritable bond, as - heir to his father, brought
an action, at his suit, in the-Court of Session in
Scotland, against the legal representatwes and
creditors of the said George Hunter, in order to
have his lands or real estate sold by authority



78 IN THE HOUSE OF LORDS:

of the Court, and to have the creditors ranked
and -classed upon the price or purchase, accord=
ing to their several interests :

That your petitioner, as being one of the
deceased’s lawful creditors, appeared to the said
action, and finding that the whole of the estate
of the said George Hunter would be exhausted
Dy the said heritable bond, so as to leave nothing
to your petitioner, or any of the creditors, other
than the said Edward Dunn, your petitioner .
objected against'the said Edward Duna, that
the said heritable bond had been granted by
the said George Hunter to the said Charles
Dunn, his near relation, after he the said George
Hunter had become insolvent and a notorious
bankrupt, to the prejudice and defrauding’ of
his other creditors; and that, agreeable to the
statutes in that behalf, and also to the common
~ law of Scotland, the said heritable bond ought
to be reduced and declared void, so as to afford
no preference to the person claiming under the
saine, to the prejudice of the bankrupt grantor 8
other lawful creditors:

That the Court of Session allowed parties to
bring in proofs in regard to the bankruptcy of
the said George Hunter, and his circumstances
at the date of the said bond ; and a proof hav-
ing. been accordingly brought, the Court upen
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the 1st day of June 1808, pronounced the follow-
ing interlocutor : “ Repel the objections made
“ to the heritable bond aforesaid, and prefer
¢ the said Edward Dunn to the creditors of the
¢ deceased :”

That against this interlocutor your petitioner
put in ‘a reclaiming ‘petition, upon advising
whereof with answers, the Lords of the Session,
by interlocuter of the 4th .day of November
1804, adhered to their former interlocutor, and
refused the desire of the petition :

‘Fhat your ‘petitioner being advised that the
interlocutors ‘above recited are-contrary to-law
and justice, and conceiving himself greatly ag-

grieved thereby, humbly ‘appeals therefrom to
your Lordships.

Your petitioner, therefore, humbly prays
your Lordships will be pleased to reverse,
vary'or amend the interlocutors appealed:

- from, and to ‘order the said Edward Dumn’
‘to 'put'in His answer in writing to this peti-
" 'tidn and appeal ; and ‘that service of. your
Lordships order on ‘any of the counsel or
~agentsof the ssid Edward Dunn in ‘the
‘Court of ‘Session in Scotland, may be
+‘deemed 'good setvice ; or to grant-to-your
pétitioner such other relief in the premises;
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asto your Lordships, in your great wisdom
and justice, shall seem meet.

And your petitionet shall ever pray, &c

J. BELL.
G. HeaLp.

We humbly certify that there is, in our judg-
- ment, reasopable cause of appeal.

J. BELL.

G. Heavrp.

These appeals being drawn, must be signed
by two counsel, who must respectively either
have been of counsel in the cause below, or
shall attend as counsel at the bar of the House
of Peers when the appeal is heard, and who
must certify as above,, that there is, in their
judgment, reasonable cause of appeal. (Vide
Standing Order, Appendix, E.)—And by the
- standing order of the 9th April 1812 (Appen- -
dix, D.) it is ordered, that on appeals from
interlocutory judgments of either division of the
Lords of Session, the counsel signing the peti-
tion (or two, of the counsel for the parties in
the Court below) shall sign a certificate, stating

either that leave was given by the division of
the Judges pronouncing such judgment, to pre- -
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sent sach appeal, or that there was a: difference

of -opinion amongst such ‘Judges.. After the -

draft 18 signed -by" counsel, it must be .fairly

transcribed on-parchment, in a strong round -
hand, and.filed with.the clerk assistant at the

Parliament Office, where it remains as a matter

of ‘record ; but the same will not be received - .

unless ingrossed on.parchment.

Irish and Scotch appeals are generally drawn. -
and sent up, signed by one, and sometimes two, .

counsel concerned in .the .cause below. . If an
appeal is transmitted unsigned by counsel, or
signed. by only-one; it must; before it is pre-

sented, be signed. in London by other counsel :
whe are: to argue the cause on the-hearing: it .-
must then be presented to the House of Lords .

(which is usually done by leaving.it with the
‘Clerk-assistant at the Parliament:Office), with
the two counsels names ‘copied at the bottom
of it. . .

All-appeals to the House must be moved iby :
a Peer or Member.of the House ; which 1s done

thus :. With the parchment appeal in his hand,
he mentions whose petition it is, and the prayer,
and then moves that it may be read to the

House ; the, Clerk- thereupon reads it, and the

usual order for the respondent to answer. is. then
immediately made. |
G
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The customary method of getting an appeal
moved is, to leave it with the Clerk-assistant at
the Parliament Office, who will get some Lord
to move it as a matter of course; but though
the Clerk is willing to facilitate the proceedings,
it sometimes happens that he is so much, en-
gaged with important matters that he cannot
_attend to it, and. therefore it is the business of
the agent, when he apprehends this to be the
case, to apply.to some Peer to move the appeal,
and he will not find any difficulty in accom-
plishing it.

Upon English appeals, the time Limited in
the. order for answering is a fortnight; upon.
Irish appeals it is five weeka; and upon Scotch
appeals it i1s four weeks.

The order made for the respondent to answer
on the reading an appeal is usually as follows :

Die Mercuni, 8 Decembns 1813.

Upon reading the petition and appeal of
John Stone, complaining of an interlocutor
[order or decree, &o. &c. as the case is,] and
praying, &c. it- is. ordered .by the. Lords Spiri-
tual and Temporal, in Parliament assembled,
that the said Richard Raven- (the respondent)
may have a copy-of the said appeal, and do put
in his answer thereunto in writing on or before
the 22d day of December next; and service of
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this order upon any of  his counsel, solicitor,
clerk in court, or agent in the court below, shall
be deemed good service.

Appeals should be presented to the House
within the first fourteen days of each session,
anless they happen to be from decrees made
whilst the Parliament is actually sittihg; and
then when from an English decree, within
fourteen days ‘after it is made and entered ;
from judgments in the Court” of Scotland,:
within twenty days; and from Irish decrees, °
within forty days; (Appendix, F.) but the"
House will receive the appeal after the expira-
tion-of thiese periods, in case the delay was not
owing to any wilful neglect or default’ of the
appellant or his agent ; or where the delay: was
unavoidable by circumstances, or accidents; or
where 'inconveniencés can he pointed out as
~ accruing from the not receiving it.

* To effect this, an application must be made
to the House, by petition ; for where there is a
standing order on’ any’ perticular matter, there
can be no proceeding contrary thereto, without
4 petition, and an order of the House thereon
dispensing with the standing order. The peti-
tion should be suited to the circumstances, in
the following form :

G2
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In the House of Lords :
Between John Bertrand, Appellant;
John Hudson, Respondent.

To the Right honourable the Lords Spiritual
and Temporal, in Parliament assembled.

The humble petition of the above named ap-
pg]lant, John Bertrand, of Edinburgh, Esq.

Sheweth,—That your. petitioner did in due
time -transmit - to London his petition and
appeal to your honourable House, against the -
said respondent, from an interlocutor of the -
Court of - Session in Scotland, of date the
19th day of July 1814 ; but the time limited.by
your Lordships standing order for the present- -
ing appeals, during this present session, being, -
expired, from the date of the said interlocutor,
by reason of your petitioner’s agent in London,
being indisposed, angd unable to transact .busi-. .
ness for some days past:- :

Your petitionerhumbly praysyour. Lord-
ships will be.pleased to receive..the, said:
petition of appeal, -although -not presented, -
within the timelimited,and to dispensewith,

. your Lordships standing order in this case.
. And your petitioner shall ever. pray, &c. ..

Willian Robert Sydney,: -
Agent for the petitioner. -
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- The petition must be signed by the petitioner’s
agent, as above, and then presented and moved
by some Lord or Member of the House ; this
will readily be effected, by being left with the
- Clerk-assistant, who. will give .notice to the
. agents when to attend the appeal committee, to
.whom these. petitions.are always referred. The
solicitor signing the petition must attend at the
bar of the House, and will be called in before
a committee of the Lords, and questioned upon
the allegations of the petition; for without
- being satisfied of the truth they will not grant
. -the request. Sometimes.the solicitor is required
to make affidavit of the truth of the statements
of the petition ;. and regard should be had that
nothing but facts are stated. .

The appeal being at length received in the
House, the appellant must within eight days
afterwards give security to the Clerk-assistant
of the Parliaments, by recognizance to His
Majesty, in the penalty of 400.. conditioned to
pay such costs: to the respondent as the House
shall order, in case the decree shall be affirmed,
and if he neglect to give such security within
that time, the Clerk of the Parliaments is to
inform the House thereof, and the appeal from
* thenceforth is to be dismissed. Great care must
therefore be taken that the recognizance.be -

G 3
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signed in due time, since any neglect in this
_particular might be attended with dangerous
consequences, as the appeal ‘would be veid.
(Appendix, G.) - Should the appellant not:be
in London, his agent, or some other -person,
-must enter into the recognizance for him; but -
this cannot be donewithout leave of the House;
which is obtained -by petition, as follows :

In the House of Lords:
John Armstrong, of Dublin, Appellant;
Henry Cave, of Limerick, Respondent.

To the Right Honourahle the Lords Spintual
and Temporal, in Parliament assembled ; .

The humble petition of the above-named
‘ appellant, :
Sheweth,—That ‘your petitioner presented
his petition of appeal to your Lordships, on
the day of
That by the standing order of your honour-
able House of the 27th January 1710, it is
ordered, that the appellant shall enter into a
recognizance with the Clerk of the Parliaments,
within eight days after the appeal shall be
received :’
That your petitioner resides in Ireland, is in
a bad state of health, and unable to travél to -
~ London: - -~ - .~
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* Your petitioner therefore humbly prays,
that. your Lordships will be pleased to
allow his agent, Mr. of
to sign the said recogmzance on your
petitioner’s behalf.

And your petitioner will ever pray, &e.
J. W. Agent for Appellant.

This petition is taken to the House, and upon
being moved, the House makes an order of
course; after which, the Clerk of the Parlia-
ments prepares the recognizance, which is signed
by the person named in the petition for the
~ appellant, at the Parliament Office. When,
however, appeals are brought on behalf of the
Crown, no recoghizance is necessary to answer
costs, sinice costs are not awarded in any Court
against His Majesty. :

The order for the respondent to answer may
be served on either of the parties named in it ;
that is, on thé-'re‘spbndent, or his counsel, solici-
tor, clerk in ‘court, or agent in the court below:
it may be served on the day of the date, or ds
soon after as convenient.

The orderis served by delivertng a tnie copy
thereof to the person you ifitend to serve, and
at the same time showing the original cider.

: G 4
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-An affidavit of - service must then-be indorsed

-upon the order, in the following form :

John Skardon Taylor, clerk to Messrs. Madox -

and Sydney, the solicitors for John' Armstrong,
the appellant within named, maketh oath and
saith, that he this deponent did, on the 10th
day of December instant, serve the within order
of appeal upon Henry Johns, the solicitor for
Richard Raven, the respondent within named,
by delivering to him ‘a true copy of the said
order, and at the same time showing him the
original order, '
Sworn, &c. John Skardon Taylor.

. If the respondent be in England, and it is

intended to. swear to the service of an order on -

- an; appeal from any Court in England, the
affidavit may be sworn before any. public officer
_having a legal power or authority. for . taking
- affidavits. . :

. If .the respondent be in .Irelapd, and -the
-affidavit of service is to be of. an .order.on an
. appeal from any Court in.Ireland, the afidavit
must be sworn either. at the. public - Affidavit
. Ofhce there, or. before a Master in Chancery,

Judge, Baron of Exchequer, or any Magistrate,
or.public officer. there, having power to. take
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affidavits ; or if the service has been made by
a person coming from Ireland to England, such
person may make- the affidavit in England, of
the service in Ireland.. :

If the affidavit-be. of the_service of an- order
on a Scotch appeal, and made in Scotland, the

" affidavit should be made before a Justice of the

peace, or an‘ordinary Lord of Session, or a Baron
of Exchequer, or any other Judge or Magistrate
there having a power to take affidavits; but the
most usual way in Scotland is, to have sach
affidavits sworn before a Justice of the Peace ;
and these affidavits are received in the House
as evidence, without objection. These affidavits
are often necessary, and they should invariably
be made at the time of the service : difficulties
unforeseen often occur from inattention to thls

_ part of the practice.

If the respondent’s answer be not put in by '
the time limited, the appellant’s solicitor may,

- upon proof of the due service of. the order to

answer, obtain an order for the giefendant to
answer by a peremptory day, and.no notice of
such order need be given to the respondent:

-~ (Appendix, H.) to obtain this you should leave
-with -the Clerk of Parliaments the order:for-the
. respondent to answer.made on: the appeal, with
- the affidavit of service indorsed- thereon ;:and
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upon the Clerk’s reading the affidavit, an order

is made by the Houseas a matter of course:
this order, which is termed the peremptery
order to answer, is obtained for you by the
Clerk-assistant of Parliaments, on motion, as
follows :

In the House of Lords:

John Armstrong, Appellant ;
Henry Cave, Respondent.

‘The order made upon the ‘respondent to put
in his answer to this appeal havmg been served
upon him, as by affidavit of service thereof now
lodged in the hands of the Clerk of Parliaments
doth and may appear, and the time Timited for
answering being past, and noanswer yet put in;

. May it please your Lordship to move,

that a peremptory order may be made upon
the respondent to put in his answer in a
week,without any further notice to be given.

~ The Clerk-assistant of Parliaments immedi-
ately afverwards draws up the peremptory order,
which he delivers to the appellant’s agent as a
matser of cmme

A week is the time always limited by d;e
perempbary order for putting in an answer ; and
when-that time is expired, and the answer not
filed, the appellant’s agent sheuld, if he be
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destrous - of having the appeal quickly decided,
apply to-the Clerk-assistant of Parliaments :te
have the cause set down ex parte; and which will
bedone,and the cause will also be heard ex parte,
unless the respondent petition the House to be
allowed to file his answer nunc pre tunc, in time
to be let in to defend the'appeal, and will
instruct counsel to ‘appéar at the hearing; but
 generally, -on ‘petitioning, he will be permsitted
ve file his answer nunc pro fusc, and to argue
the case, notwithstanding he did not pat i his
_answer in time ; and ke may, by petitioning the
House, have the hearing put off if he-can,as is’
heremafter particularly merttioned, asstgn good
reasons for so doing. These petitions must state
the facts and greunds of the application, and
be presented as before pointed ont. -

If -the respondent be destrous of having the
cause heard without loss of time, he may, im-
meqliately after he finds the appeal is lodged,
and‘without waiting te be served wrth the order
for him ‘to answer, take an office copy of the
appeal, and file his answer; at the same time -
the House will relieve the appeltant by puttmg’
off the hearing of the appeal, if # should be
made apparent that the respondent should'have
been too precipitate in his mevements, and heve’
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taken the.appellant by surprise.; the usual and
general answer to appeals is'in the following
form ;. viz.

“ The answer of Henry Cave to the petition and
“ appeal of John Armstrong.

“ This Respondent, not confessing or acknow-
“ ledging all or any of tlie matters or things in
© ¢ the said petition and appeal mentioned to be
“.true, as- the same are therein set forth, and
$ reserving to himself all benefit and advantage
- %. by reason of the .errors, defects and. imper-
¢ fections of the said appeal, and by reason of
¢ the forms, matters and things of and in the
‘“+said -appeal contained, for answerthereunto
- . saith, that he doth admit the Court [of Chan-
“ cery or Exchequer, in.England or Ireland]
“ did make such decree [or order; or the Court
“ of Session in Scotland did- make and pro-
“ nounce such interlocutor,] as in the said pe-
“ tition and appeal 18 or aré mentioned and
¢ complained of ; but-as to the date and con-
‘ tents. of such decree [order or interlocutor]
“_the respondent doth, for greater certainty, -
“ refer to the same.when it shall be produced ;
‘.:but. the. respondent is advised, and. humbly
.¢ -apprehends, that the.decree [order or.inter-
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« Jocutor] complained of is agreeable to law, ..
“ equity and justice (b), and therefore. humbly

“ hopes the same will.be. affirmed, and :the
“ appeal dismissed with costs.

 William Robert Sydney,
 Agent for the Respondent.”

Should it, however, appear that there are I}(')t
all the necessary parties to the appeal,- or that
the decree, order or interlocutor appealed.from,
did not become final in the Court- below,. but
remains under review, or rehearing by -appeal,,
_or by a reclaiming petition ; or :that. the date. .
of the decree, order or interlocutor.is erroneously,
stated -or set out in -the appeal; or that the.
matter i8 not cognizable before the Lords, a
special answer may be put in: but the nature
of aspecial answer does not. admit of a parti-
cular form, because the special matters must. -
be set out according to the circumstances. But
commonly answers cannot be too general, -and,
in fact, speclal answers are now but seldom put'
in, and, in the Editor’s humble: oplmon, are not. .

(by ‘Where, however, -a cross-appeal ‘is mtended the; -
answer must-be varied according to the. circumstances, by - -
adding exceptions, after the general words, to the parts
intended to be complained of by the cross-appeal. . Many.: -
forms:of these answers, where cross-appeals are intended,
may be seen at the Parliament Office. .
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_ the.last-mentioned standing order : -but this is -
also without prejudice to the appellant present- -

ing a new appeal.

It .sometimes becomes absolutely necessary -

for.the respondents, or one of them, also-to pre-
sent an appeal against the same order or decree,

and this is .called a cross appeal, in order to .

distinguish it from the original appeal, and they

together -are called a double case. By the -

original appeal the appellant seeks -redress

from some decree, -order or -interlocutor, ‘in .-
~ some cause in the Court below ; the appellant

in the cross appeal, who is the respondent-in
the original appeal, also aims by his cross appeal
to .have reversed or varied some part’of the

same decree, order or interlocutor; and thus -
. arises the necessity of cross appeals.

These cross appeals may become necessaryin -
divers cases ; for instance, suppose John Brown -
files his. bill against.Thomas Brown, -to recover -
. an estate, and.avers that he is entitled: to the

same ‘under the settlement of his .gr'zm'dfather

.George Brown, -deceased, and also under the -
settlement of his father William ; and charges'
that Thomas Brown is in possession of the same,:
and unlawfully withholds the -estate ;: the .de- -
fendantin possession claims the estate astheheir - -
at Jaw of ‘his: great grandfather, and maintains: -
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that neither George nor William had power to
make any such settlements under which the
plaintiff ‘claims. The Court decrees, that the
plaintiff 1s entitled to the- estate under the set-
tlement of George, who was under; no restraint
from seitling same, but not under the settle-
ment of William, who had no' power to settle.
Thomas brings an appeal, complaining of the
decree of the Court below, for decreeing -that
John was entitled to the estate under the settle-
ment. of -the grandfather George; and in this
appeal the whole argument would be, whether
John would be entitled to the estate under that
settlement or not ; but the plaintiff John wishes
to have the settlement of William also esta-
blished,. which the Court below has rejected,
and he therefore brings a cross appeal,. com-
plaining of the said decree, for declaring the set-

~ tlement made by William to'be bad,and praying
_ that such part of the decree may be reversed.

A cross appeal need only briefly state the
facts of the case, and the proceedings in the
cause in the Court below, in" the same manner
as has been mentioned respectmg original ap-
peals but whether or not it is necessary'to enter -
into reqogmzances, does not seem exa.ctly settled
in practice ; for although ' recognizances are -
entered into in some cross appeals, still they

H
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are: omitted in others, and have not beén
required by the Clerk of the Parliaments, It
would seem reasonable, however,- that such
recognizances were not absolutely necessary in
cross appeals. ‘

The order for the respondents to answer in-a
.cross appeal should be served in like manner as
in an original appeal, but generally the answer
is'put in by the respondent’s solicitor forthwith,
without waiting for the service of the order'to
answer. It should be observed, however, that
the time for presenting a cross appeal is, by the
standing order of the 8th March 1763, (Appen-
dix, M.) limited to one week after the answer put
in'to the original appeal, otherwise it will not be
received without a special application to the
House for that purpose, and which should be by
petition to the following purport; viz.

In the House of Lords:

John Armstrong, Appellant ;
Henry Cave, Respondent.

To the Right honourable the Lords Spiritual
and Temporal in Pa,rhament assembled
The humble petition of the above-named

Requndent,
Sheweth,—That the above-named appellant
presented his petition of appeal to your Lord-
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ships, against [here state the parts of sthe
order, &c. appealed from] to which appeal your
petitioner put in his answer, on the
day of .

That your petitioner has been advised by his
counsel, that it becomes necessary that he also
should appeal against the said order, inasmuch
as the said order divects that [here state the
part of the order objected to :] |

That your petitioner’s counsel being much
pressed with business, your petitioner was unable
to procure his opinion till the time limited by
your Lordships standing order for presenting
cross appeals had expired: ‘

"Your petitioner therefore humbly prays

your Lovodships will be pleased to order,
- that your petitioner may be at liberty to
present a cross appeal against the said
order, nunc pro tunc. .
And your petitionsr will ever pray, &c.
' W . R'Sydneyy .
Agent for Petitioner.
. The answer:to a cross appeal should object
to the same points appealed from by the original
appeal (a) ; and the title should be as follows :
- #'The answer of Henry €ave, to the petition
and cross appeal of John Armstrong.”

(a) Vide page 93.
H 2
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The same multiplicity of interests that may
render a cross appeal necessary, may also make
it proper that the respective respondents should .
.defend some appeals separately, and particularly
in cases wheére the respondents are infants,.or
their interests in any way clash with each
other; but it ss said, that to entitle respondents.
to' defend by separate counsel, leave must be

"obtained by petition to the House, stating
. the particular circumstances of ‘the case ; when,
if the House see fit, they will' make an order
to that effect. This was done in the case of
Nagle and Foot, mentioned in Howard’s book.’
on the Irish Popery Laws, and also in the more
recent case of Gore and Stackpole, in which
cause, the House, on 6th May 1812, made an
order, -that the infant respondent might ‘have
separate counsel.

Scotch and Insh appeals are usua.lly pre-
pared by one of the counsel in the Court bélow,
and they are usually presented to the House
as sent up, without any alteration, except the
correction of the provincial terms, and engross-
ing them on parchment’; because itis presumed
~ that the counsel in the cause in the Court
below are better acquainted with the material
points in the cause than the agent in London
can be, who has generally no opportunity of
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knowing the subject-matter, until the pro-
ceedings are laid before him en masse, with the
draft appeal, and he often merely corrects the
form and technical expressions. .

- Hence errors more frequently occur in these
appeals, than in appeals preparéd in London;
they sometimes leave out an interested party,
" or they do not set forth correctly the particular
parts of the orders and decrees appealed from;
and sometimes one of the intermediate orders
is entirely omitted.

- When any of these errors are discovered, im-
mediate application must be made to the House -
for leave to amend the appeal before it be too
late ; for if the cases are printed, and the cause
likely to come on for argument, there will be
danger of costs being given to the respondent.
The apphcatxon for leave to amend should be
by petition, in the followmg form.

In the House of Lords:

Charles Armstrong, Appellant ;
Henry Cave, Respondent.

To the Right honourable the Lords Spiritual
and Temporal, in Parliament assembled.

The humble petition of the Appellant ;

Shewéth,—That " your “petitioner’ has lately.
T H3
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discovered certain errors and defects in s
appeal in this cause, which he is advised it is
material should be rectified :

That Henry Brown and James Waller were
interested parties to the cause below, as well as
Henry Cave, the respondent, but are by mis-
take omitted to be made parties to the appeal :

* That the decree of the Court below is imper-
fectly set forth in the said appeal, inasmuch as
the words ¢ that the same be carried into exe<
“ cution,” are omitted after the words ¢ that
¢“ the same is hereby established;” and the
same is also erroneous as to the date, the true’
. date being 1820 instead of 1802.

‘Your petitioner therefore humbly prays
your Lordships to order that he may have
leave to amend his appeal in the particu+
lars above set forth, he amending the
Respondent’s office copy.

And your petitioner shall ever pray, &c.
W. R. Sydney, .
" Agent for the Petitioner.

This petition must be moved by some noble
Lord, in the same manner as before mentioned ;
and when it is moved, the respondent’s agent
ought to attend at the bar of the House, with
the agent for the other party, in case it should
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be inquired if there be any objection on the
behalf of the respondent to the prayer of the
petitioner being granted. To insure the at-
tendance -of the agent on the other. side, he
should be served two days before the presenting
the petition, with a true copy thereof, and a
notice which should shortly set forth the pur-
" port.of the application, as follows :

In the House of Lords:
Charles Armstrong, Appellant ;
Henry Cave, Respondent.
Take notice, that on the day of
or so soon after as conveniently
may be, a petition will be presented to the Right -
honourable the House of Lords, on behalf of
the appellant, praying that he may have leave
amend his appeal, by making Henry Brown and
James Waller parties thereto, and by correcting
the, &c. [stating the substance of the petition.]
W. R. Sydney,
Agent for the Appellant.
To Mr. R. W. Lloyd,
Agent for the Respondent.

The service of this fiotice on the agent of the
adverse party, will render it his duty to attend
at the bar of the House on the presenting the

H 4
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" petition. In case he should not attend, it
would be proper to be prepared with an affidavit
of the due service of the notice, when the House
will, -on the production thereof, probably grant
the prayer of the petition :. but the more ready
way 13 to lodge the petition at the Parliament
Office, which the Clerk-assistant will present for
you to some Lord ; it will then be referred to an
appeal committee, and the Parliamentary Clerk
will send notice to all parties when to-attend.

It is generally equally the interest of the
respondent,” as of the appellant to see that all
the statements in the appeal are correct, and
that the dates and material contents of the pro-
ceedings below are properly set out, and there-
fore either party may petition to amend the
appeal ; and the same forms of petition are
observed for appellant and respondent, exceptlng
that the petition of the respondent should pray
that the appellant may be ordered forthwith to
amend his appeal in the defective parts, and
also to amend the respondent’s office copy-
Should an appeal be amended after the answer is
filed, a new answer is requisite ; but this cannot
be put in without an order of leave of the
House be obtained to withdraw the former
answer, and put-in a ‘new one to the appeal
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as amended: In either case the respondent
ought to have the costs awarded him, because
the neglect or errors are the faults of the
appellant..

An’order of leave to w1thdraw the former -
answer and put in a fresh one, must be ob-
tained on petition, in the following form;
- which should-be’ presented and moved as before
mentioned : . .

" In the House of Lords:
' Charles Armstrong, Appellant ;
Henry Cave, Respondent.

To the Right honourable the Lords Spiritual
and Temporal, in Parliament assembled.

The humble petition of the Respondent,
Sheweth,—That . the - appellant having
amended his appeal-since your petitioner put
in his answer_ thereto, it is _Decessary for him
to withdraw that answer, and to put i In an answer
to the amended appeal. '
He therefore humbly prays your Lord-
ships will be pleased to order that he may: .
.- .. beat liberty to;withdraw his formet answer,
. and to ‘putin an answer to the amended
- appeal; and that- the appellant may, pay
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* him the .costs occasioned thereby, and of
this :application.
And your petitioner shall ever pray, &p.
R. W. Livyd,
Agent for the Respondent.

"Should the respondent, however, omit to
obtain such an order, and to put in hisanswer in
due time, the appellant mayj, if he thinks a fresh
answer requisite, proceed against him by a pe-
remptory order, as before mentioned ; and for
want of an answer to the amended appeal,
may set the cause down ex parte, and proceed
to a hearmg, n the same manner as before
pomted out.

When an appeal has been once presented it
cannot be withdrawn but with leave of the
House, which must be obtained by petition ;
but the House will not grant this indulgence
_unless particular reason is shewn, nor even then
without ordering the appellant to pay the re-
spondent his costs ; and sometimes the House
requires the consent of thé respondent’s agent to
be given at the bar, or in writing, before it will
assent to-an appeal being withdrawn ; because,
as the appellarit, by withdrawing his appéal, is
not precluded from presenting another appeal,
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it may.cause great injury to-the respondent, from:
some peculiar circumstances in the case, to per-
mit such a delay in the final settlement of the
matter to take plaée. In order, therefore, to
obtain leave to withdraw an appeal, a petition
should be presented in the following form :

‘In the House of Lords: :
Chailes Armstrong, Appellant ;
Henry Cave, Respondent.

To the Right honourable the Lords Spiﬁtunl
and Temporal, in Parliament assembled.

‘ ' The humble petition of the Appellant,

‘Sheweth,—That your petitioner, by the
advice of his counsel, finds it expedient and is
desirous of withdrawing his appeal. '

He therefore humbly prays your Lord-
ships will be pleased to order that your

petitioner may be at liberty to withdraw

his appeal in this cause.
And your petitioner shall ever pray, &c.
W. R. Sydney,
Agent for the Appellant.

Two days previous notice of presenting the
petition, should be served on the respondent’s
solicitor ; and an affidavit of the service should
be prepared, in case it should be talled for by
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‘the House, in the event of the non-appearance
of the respondent’s agent. The form of the
notice and affidavit will ‘'be the same as those
already set forth.

. Should the parties mutually agree, by a final
arranigement of the matters in difference, that
the appeal shall be withdrawn, the respondent’s
agent should appear at the bar, and consent to
. the prayer of the appellant’s petition; which
petition will, in that case, be in the following
form :

In ‘thve House of Lords :
Charles Armstrong, Appellant ,
Henry Ca'oe, Respondent.

To the Right honourable the Lords. Spmtual
and Temporal, in Parliament assembled.

The humble pei:ition of the Appellant,

Sheweth,—That upon the 19th day of
November 1820, your petitioner presented his
appeal to your Lordships, against the said
Henry Cave, complaining of a certain decree
or decretal order of the High Court of Chan-
cery, bearing date the 4th  day of August in
the same year, and made in a cause wherein

‘the said- Henry, Cave was plamtlﬁ' and your-

petltloner defendant :
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That, your petitioner and the said: respondent
have since come to an agreement .conoerningy
the matters in question under the said appeal ;
Your petitioner therefore humbly. prays
"your Lordships will. be pleased to arder
that the said petition and appeal be dis-
missed ; the agent for the respondent
- -consenting thereto. -
.And your petitioner shall ever pray, &c
. W.-R. Sydney, ..
Agent for the Appellant.

When the answer is put in, either the appel-’
lant -or respondent may make an application
to the House, to have the cause appointed for
hearing, ‘after those already appointed; -and in
order to effect thls, a motion must be. gu/en
to a noble Lord to ‘move, and which should be

in the following form ; viz.

In the House of Lords:
Charles Armstrong, Appellant
Hem'y Cave, Respondent

. The, Respondent in this cause having put in
his answer to this appeal your Lordshlp will
please to move, . -

“ That this cause may be. appomted to
“ be heard next after those already ap-
“ pointed for hearing.”
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But the more easy way ef doing this will be
to request the Clerk-assistant to prese,nt the
motion-paper for you.

-Should the appellant or respondent dle be-
fore the appeal is heard, it must be revived
in the name of his heir gt law, or personal
representutive, or it may become necessary to
make them both parties to the appeal, accord-
ing to the subject~matter in dispute ; and this is
regulated by the standing order of the House of
20th Maych 1823, (Appendix N.) which directs
that the appeal shall be revived against the
representative, or person standing in the place
of the person dying, and that a supplemental
case shall be delivered by the party reviving,
stating the fact, and the order for reviving.
It has been erroneously supposed that it is in-
dispensably necessary the cause in the Court
below should be revived, as well as the appeal
cause ; but it will be observed that the order of
the House is silent as to this, and leaves the
other Courts to regulate their own practice on
this point; it being well known, that no pro-
oceedings can be had in the Court below, with-
out first reviving the suit there. . The general
practnce and understanding seems to be, how-
*ever, where the cause abates prcmomly to the
appeal being presented, to revive the cause be-
Jore you present the appeal. .
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Upon the death of a party in the appeal,
therefore, a petition should be immediately pre-
sented, detailing the clrcumstances, in the fol-
lowing form :

In the House of Lords :

Between William Armstrong, Appelléni;; :
Henry Cave, Respondent.

To the Right honourable the Lords Spiritual
and Temporal, in Parliament assembled.

. The humble petition of the above-named

Wllha,m Armstrong,

Sheweth,—That the appeal lately brought
in this honourable House by, Charles Arnistrong,
late of the parish of Yalding, in the county
of Kent, Bsq. now deceased, your petitioner’s
father, against Henry Cave respondent, and the
proceedings had thereon in your petitioner’s
sald father’s life-time, are by lis death abated:

That your petitioner is the sole executor of
his said father’s will, which he has duly proved
in the Prerogative Court of the Archbishop of
Canterbury,. {or eldest son and heir at. lhw,
&e. &oc.] :

Your pex.ltloner, therefore, humbly prays
your Lordships will be pleased te order,



112 IN THE HOUSE OF LORDS:

that the said appeal may stand revived in
your petitioner’s name, in the place and
stead of Charles Armstrong his late father,
in respect of this cause; and that your
petitioner may have the same benefit of
the said appeal, as his said father might
have had if living
" And your petitioner shall ever pray, &c.
W. R. Sydney,
Agent for Petitioner.

Upon this petition the House will make an
order accordingly; and after such order of
revival, the proceedings will go on as if the
original appellant were living. o
- In like manner, where the respondent happens
to die before. the hearing, his heir at law; or
personal representative, may petition the House
to be put in his place in respect of the.cause,
or the appellant may. obtain an.order to make
the representative a party, .and so proceed
ageinst him; and.the same 'proceedings and -
orders must be had and obtained to Trevive
cross-appeals. - B o

In all cases where the son or hglr of -an ap-
pellant or respondent, who applies for a revivor,
is an infant under the age of twenty-one years,
his or her prochein amy, or next friend ; or, in



PROCEEDINGS ON APPEALS. - 118

a Scotch case, his or her tutors, curators, .or
- guardians, must be joined in the petition.

The supplemental case, directed by the stand-
ing order of 20th March 1823, (Appendix, N.)
need be but very short, and merely set forth
the different circumstances of the death of the
party, his will, administration, &c. and the order
of the House for the revival of the suit; and,
provided it contain no observations, it is not
necessary that it should be signed by counsel.

A supplemental appendix may also become
necessary on these occasions, and both the case
and appendix should be distinctly stated to be
« supplemental,” and should also be indorsed on
the-outside to that effect.

Supplemental cases must, by the last-men-
tioned order, also be delivered, where any per-
son, party in the Court below, shall have been
omitted to be made party to the appeal, and
.shall, by leave of the House, be added as party
to the appeal, after the printed cases shall have
been delivered. , .

* Should the appellant or respondent not be

ready for argument of the cause when the same

is near coming on, he must apply to the House

by petition to put off and delay the hearing of

it; but previously to. presenting.the petition, he

must give the adverse agent.two days notice of
I
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his.intended application, agreeably to the stand-
ing order of the 22d December 1703 (Appen-
dix, O.) This notice is in the following form :

In the House of Lords: | ,
Charles Armstrong, Appellant;
Henry Cave - - Respondent.

Take notice, that on the - day of

or so soon after as conveniently may
be, a petition will be presented to the Right
honourable the House of Lords, on behalf of the
respondent, praying that the hearing of this
appeal may be put off till the day of -
R.W. Lioyd,
Agent for the Respondent.

- The standing order directs an oath to be .
made of the due service of this notice.

"The petition for the putting off the cause
should shortly state the reasons, in the following
form : ‘ |

In the House of Lords: "
Charles Armstrong, Appellant ;
Henry Cave - - Respondent.

The humble petition of the Réspondent, '
Sheweth,—That this appeal hath been
appointed for hearing at your Lordships bar:
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That the preceedings in the cause, in the
Court below, are very long, and were but lately
transmitted to your petitioner’s agent, who
cannot be prepared for the hearing by the day
appointed.

Your petitiener therefore humbly prays
your Lordships to put off the hearing of
this appeal until. the ‘day of
or such other day as to your Lordships
shall seem meet.

And your petitioner shall ever pray, &c.

R. W. Lioyd,
Agent for Petitioner.

When this petition is moved, the agent for
the adverse party must attend at the House, to
be ealled to the bar, or committee-room; and
if desirous of opposing it, he will then be at
liberty to state his reasons, which the petitioner’s
agent may answer; when the House, after
welghmg the matter, will make an order, either

or dismissing the petition, according
to the justice of the case.

There may occur divers reasons for postponing
a cause ; such as, that many causes preceding it
have been unexpectedly put off, withdrawn,
heard, or struck out; or that the party has not
remltted money, or transmitted the exemplifi-

12
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cation or office-copy of the decree or order, or
some other part of the documents necessary
for the instruction of counsel; or it may be
necessary to produce some material deeds which
were exhibited in the Court below, but which
were afterwards withdrawn by some person
‘having interest in them, and which ‘you cannot
come at without an order of the House; on
which events, or either of them,’ happemng,
the House will, on apphcatnon in proper time,
postpone the cause, and will, in manner after
mentioned, if necessary, enforce the produc-
tion of all requisite and proper documents, by
all parties, at the bar of the House, at the
hearing of the cause; but which documents
will be afterwards returned to the proper owners
by the officer of the House, on ‘application for
the same at the Parliament Office. It must,
however, be partiéularly observed, that when
once a cause is set.down for hearing in their
Lordships paper, it cannot be adjourned, put
off, or taken out of its course, without an order
of the House belng obtained ‘for that purpose
* previous to the day appointed for heanng and
the standmg order of the 8th June 1749 (Ap-
pendix, P.) expressly declares, that in case any
appeal shall not be so adJoumed and either of
the . parties shall attend by thelr counsel; on




PROCEEDINGS ON APPEALS! 117

the day appointed for the hearing thereof, such
appeal shall be heard exr parte ; and in case
neither of the parties shall attend by their
counsel, then such appeal shall stand absolutely
" dismissed ; but without prejudice, in this last:
case, to the appellant presenting a new appeal -
thereafter. .

- We must next consider of the printed cases,
which, by the standing order of the House of
the 12th July 1811, (Appendix, Q.) must both
(appellant’s and respondent’s) be laid upon the
table of the House, or delivered to the Clerk of
the Parliaments for that purpose, within a fort-
night after the time appointed for the respon-
dent to put in his answer to the appeal; and in
default of so doing by the appellant, the appeal
shall stand dismissed, but without prejudice to

" his presenting a new appeal within the time
‘limited for that purpose; and in case of default
on the part of the respondent, the appellant
. shall be at llberty forthwith to set down his
.cause er parte. ' Formerly, it appears by the
standing order of the 12th January 1724,
(Appendlx, R.) it.was sufficient if the printed
cases were delivered four days previous to the
hearing ; but the practice is now altered.

It behoves the parties therefore, immediately

’ 13
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on the prospect of an appeal becoming néces-
sary, to set about preparing their printed cases
for the Lords.

The cases should, as briefly as possible, set
forth the subject-matter of the proceedings in

the Court below, without suppressing any mas<. -
terial fact; and for the more ready reference,
it should have short miarginal notes, showing
the different parts of the case ; as, Bill, Answer,
Replication, Deposition, Decree, &e. And, by
the standing order of the 24th of February 1813,
(Appendix, S.) there must be an appendix to.
-each party’s case, which ihust contain a copy.
of so much of the proofs taken in the Courts
below, as the parties intend to rely on respec-
tively on the hearing of the cause before the
- House (d), together with the references to the
documents where the same may be found ; but
this appendix; if it contain no observations,

(d) In Stacl;pole v. Stackpole, 4 Dow’s Rep. 223, it was
- objected at the bat to the reading of evidence not pritited.
Lord Eldon observed, * The rule of the House as to the
“ printing of evidence is made for the purpose of guarding
@ itself; but it is compétent to the House to hear other
¢« evidence, not printed, if it thinks proper. The parties
“ are to print what-they think material; but in such a
 case as this, it is rather too much to suppose that

“ any one can infallibly- say what is and what is not
“ material.”
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need not be signed by counsel(e): it must,
however, be printed in hke form with the cases,
and 'have the title of the cause indorsed om
the back. In many cases the appellants and
respondents join togetheér in the appendix, and
so print but one instead of two, which saves
considerable expense, and prevents, in some
degree, an increase of papers; it is therefore
a desirable course to be pursued, where the
parties can agree.
The case should be thus entitled :

IN THE HOUSE OF LORDS:
Between Charles Armstrong, Appellant ;

and
Henry Cave - - Respondent.
In appeal from a decree [or an order] of
the Court of Chancery [or Exchequer, &c.] of
Great Britain [or Ireland, &c.] )

THE RESPONDENTS CASE.

[

(¢):An objection having been made to the printing:
observations without the signature of counsel, the Lord
Chancellor (Eldon), in-giving judgment on the 26th June
1816, adverted to the circumstance, and obsetved, that
“ in a case under the names of Eamer v. Fisher, or some
“ guch names, the noble Lord then on the woolsack called
“ the agent to the bar, and censured him, for printing
“ observations without signature of counsel.” Stackpole
v. Stackpole, 4 Dow’s Rep. 222. "

14
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- Should there happen to be a cross-appeal,:
the words “ ET E CONTRA ” must be added.
under the title, and which are sufficient to show
that there is a cross-appeal ; and these two.
appeals together-are called a double case.

The same title must be indorsed upon the:
outside of the case, with the addition- of the
agent’s name at the bottom.

The-agent having carefully prepared a draft.
of the case, according to the best of his judg-'
ment, causes a fair copy of it to be made
for the junior counsel in the appeal, and leaves
the same with him, together with a copy of
the proofs intended to-be used in the House,
and comprised in the appendix ; and who, after
perusing and. settling the same(or, if necessary,
drawing a fresh case altogether), signs his name
at the bottom of it; pursuant to the order of
the House -of 19th April 1698, (Appendix, T.)
which order, after noticing that of late several
scandalous and frivolous printed cases had been
delivered to the Lords, ‘directs that no person
do presume to deliver any printed cage to any’
Lord, unless the same shall be signed by one
or more of the counsel who attended at- the
hearing of the cause in the Courts below, or
shall be of counsel at the hearing before the
House (f).

(f) But in the case of Hearn v. Cole, Lord Eldon
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‘In’ the case of Hyndmarsh v. Everard, the
House took notice, that in the appellant’s printed _

~ case there were reflecting words against the re-

spondents; and being informed that Mr. Bend-
lowes  had drawn the case; he was ordered to
attend the next day, and was then reprimanded
by the Lord ‘Keeper,-according to the order of
the House (g).

When the junior counsel has settled and
signed the case, it must be laid before the
senior counsel, who also peruses and signs it ;
and the draft being returned, the casé is ready’
for the press.

When the draft is left with counsel, all ne-
cessary papers and proceedings must be sent
with it ; such as briefs of the pleadings used
below, copies ‘of the depositions, exhibits and
proofs, togéther with a copy of the appeal.

In Scotch causes, the proper materials to- be-
laid before counsel. are, a copy of the appeal,
petition, and the pleadings or proceedings be-
low, which are almost always-in print, and of
whichseveral- sets ‘are commonly transmitted
from Scotland- to the ‘agent in- London con-
cerned in the cause. , '
stated, that * if the counsel who signed the reasons were
out of the way, the agents might employ others.” 1 Dow’s
Rep.4b3. . .

(g) Lords Jour. vol. 17, pp. 197, 198.
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Tt certainly behoves an agent to pay the ut~

1host attention to the preparation of the printed
case; for it is of great importance to the interest

-of his client; and on this being clearly and con-
cisely stated and set forth, frequently depends
the suocess of the cause.

In settling a case, a counsel very often does
no more than correct' the language, without
even considering the merits of ‘it, which somie-
times require more time than.the multiphecity
of his' business could permit him to spare in

its consideration ; and sometimes he merely

signs the case, and returns it without even
reading it over; and thus, if the case be prer
pared by an s&gent who'is unskilful, or who
has not a sufficient knowledge of the points in
the cause, or practice of the House, surplusa.ge
" and improprieties crgep into the case, and ma~
terial facts are omitted without being noticed
till' too late to be rectified. And even if the
draft of a Scotch case be prepared by a Scotch
counsel,. a great deal may be left out or put in

by the English counsel, who are beiter ac-

quainted with the technical language ﬁt for the

House of Lords.
In all ntricate and difficult - matters, there-

. fore, it is much better that there should be a’ '

consultation between the counsel, on settling the
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case; as to leaving out or relying on particular
points;; and thus most of the obscurities of
language, and doubts observable in many
cases, particularly in Irish appeals, may be
avoided, and the merits and reasons properly
stated, and brought under the consideration of
the House. This consultation on the draft will
necessarily be attended with an extra expense ;
but it is a course most desirable and prudent to
be pursued by agents who have not been .con+
cerned in the cause below.

When the case is settled and signed by
counsely it should be widely fair-eopied in d
sti'ong legible hand, without abbreviations, and
sent to the press ; and in the printing, the agent
ought to be careful that there bé no typogra+
phical or other errors, which, independently of
appearing. inattentive, would be disrespectful to
the House ; the examination should therefore be
personally made, and tot trusted to clerks. To
obtain a correct proof, it is frequently necessary
to have a first, second, third and even a fourth
sheet corrected ; and it should be observed, that
the counsels names who signed the draft; must
be printed at the bottom of the case.

It is usual to print off 500 copies, one dozen
of which should be - upon fine large paper; one
of these should be given to each of your counsel,
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and six or eight of them should be reserved to
exchange with the adverse solicitors, for the like

number of superior copies of their cases; as

immediately after the case is printed, the agents
should exchange some of their cases with each

other, and for which purpose the appellant’s

agent sends notice to the respondent’s agent as

soon as he is ready ; and until the éxchange is

made, it is a rule that neither party is to part

with one of the cases to any person whomsoever,

_ otherwise the adverse party might see it and
amend his own, and thereby derive an advan-

tage which ought to be carefully guarded against;

for after a regular exchange, neither party will

be allowed to alter his case. It is proper to

notice here, that printers charge for the printed

cases, in sets of 250 each ; and therefore if you

order but one more than 250, you must pay

for 500. '

If upon examining your opponent’s appendix,
you have reason to suspect or think that any
“of the proofs, deeds, or documents therein set
forth are incorrectly stated, or are partial or
garbled extracts, you must apply to the agent;
for the purpose of being permitted to compare
the appendix "with the originals, and on his
refusing or declining to permit you to do this, -
you must petition the House in‘thé usual form




PROCEEDINGS ON APPEALS. 125

for an order for that purpose, giving your
opponent two days notice of your mtentlon to
present the petition, when the House will make
an order according to the merits of the case.
Should either party not be able to prepare
his case within the time mentioned in the
standing order, he must petition the House for
further time for that purpose, stating the rea-

. son why his case is not ready, and the House

will generally grant further time as prayed ; but
two days previous notice of presenting this peti-
tlon must be, glven to the opponent’s agent.

* The petition is usually in the following form ;
but the statements must necessarily be varied
to meet the. facts of the case:

In the House of Lords:

Between Jokn D’ Arcy, Esq. Appellant ;
John Kelly, Esq. Respondent.

"To the Right honourable the Lords Spiritual

and Temporal, in Parliament assembled.

‘The humble petition of the above-named Ap-

pellant ;
Sheweth,—That your petltloner concelvmg

- himself aggrieved bya decree made by the Right
honourable the Lord Chancellor of Ireland, on

or about the 14th day of Décember 1819, in a
certain cause depending before him, wherein your
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petitioner was plaintiff, and John Kelly, Esq.
was defendant, your petitioner on the first day
of February last, presented his petition of appeal
to your Lordships against the said decree:
That the time allowed by the rules and orders

| of this honourable House, for laying your peti+

tioner’s printed cases on the table, expires on the
26th of this present month of March : ,
That the proceedings and pleadings in the

- cause in the Court below are very voluminous,

being upwards of 900 brief sheets:

That your pstitioner’s case is very long and
intricate, and on that account your petitioner’s
counsel and agent in London, who were not
previously acquainted with the merits of your
petmoner 8 case, have been unable to settle the
same in time:

Your petitioner therefore, ~und,er the cir-
cumstances hereinbefore stated, most hum-
bly prays your Lordships, that he may
have six weeks further time to prepare his
printed case.

And your petitioner shall ever pray, &c.

W. R. Sydney,
Agent for Petitioner.

. Petitions of this nature are, on being moved
in the House, usually referred to an appeal
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_g:ommitpee ; the Clerk-assistant of Parliaments
‘gives the agents on both sides notice when the

committee will sit, and they must attend at the
door of the committee at the appointed time,
when they will be called in before the Lords,
questioned on the statements in the 'pet.ition,
aud heard for and against it..

On the 26th March 1821, several petmnns
of this nature having been referred to an appeal
committee, the Lord Chancellor Eldon ordered
the agents presenting the petitions to be called

-in before the committee, and then informed

them, that the House bad resolved not to grant
similar applications in future, without very
special reasans ; for his Lordship stated, that in
almost every appeal, applications were made
for further time for the preparation of printed
cases ; that the standing order of the House
was treated as a mere nullity; and observed,
that it was the duty of the agent. to prepare the
printed cases before he presented the appeal.
Under these circumstances, the agent will
perceive, that dispatch should be used in the
preparation of the printed case. '
Besides laying the usual number (about 800)
of the printed cases on the table, it is custom-
ary, though not necessary, to leave one copy
of the Case and Appendix at the dwelling-heuse
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.of each law Lord, a day or two previous-to the
.appeal cause coming on.

‘This is only a proper mark of respect to those
great and learned men, who gratuitously devote
so much of their time and attention to.the
administration of public justice. |

We have now to consider of the bmef to
counsel, which ought to -be so soon prepared,
that the counsel may have -sufficient time to
:make themselves perfectly masters of the case
before the consultation takes place.

It is hardly necessary to describe the com-
ponent parts of these briefs : they should set
forth the substance of the proceedings in the
cause below, together with the heads of the
evidence.

In Scotch causes the brief should contain a
short statement of the printed papers below ;
for the printed cases in the House of Lords
being framed with brevity, cannot comprise the
whole merits and facts necessary to be known
by counsel ; and hence arises the necessity of a
manuscript brief, containing comments on youy
opponent’s printed case, and reasons, and which
observations cannot be made in your own
printed case. These briefs are not always neces-
sary ; and the agent will exercise his own dis-
cretion on the point.
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The usual method of preparing briefs on
appeals, is to set forth shortly the pleadings
below, the petition of appeal, and the answer
thereto if it was special ; otherwise you merely
say, that the usual answer was put in for the
respondent A. B. but the respondents C. D.
and E. F. have not answered at all, although
served with the peremptory order,and the cause
will therefore be heard ex parte as to them. The
brief should also- contain the orders or decree
appealed from, and the judgment or reasons of
the Judge (verbatim, if taken in short-hand,)
given on pronouncing the decree or order ;
but if this should not be taken in short-hand,
it should be stated as well as can be collected ;
and there should be added a reference to any
particular decisions he mentioned or relied on
as precedents, or as bearing analogy ; and the
brief should conclude with such observations as
may occur to the agent, with the names of
such cases in point, as he may be able to find
on searching the different Reports.
~ Previous to the cause being heard, it will be

necessary to lay on the table of the House an

examined office copy of the orders or decree

appealed from, and also of so much of the

proofs -used in the Court below, as the parties

intend to rely upon at the hearing of the appeal;
X :




130 IN THE HOUSE OF LORDS:

also such original deeds, writings and docu-
ments, as make out or are referred to in the
printed case, or are contained in the  ap- .
pendix (k).

These copies' must be careful]y examined by
the "person who is to present them at the bar
of the House ; a schedule of them must be pre-
pared and tied up with them, and a copy of‘the
schedule made to keep.
~ When the person who is.to present these
documents and copies is in attendance with
them, a minute of his name, and the title. of
the cause, must be made and handed te the
Deputy or Yeoman Usher of the Black Rod ;

.thus:. '

In ‘the House of Lordé 4
" Between Jokn D’Arcy, Esq. Appellant ;
' John Kelly, Esq. Respondent
L Mr Donnelly, from the Court of, Chancery

“ m Ireland, to present papers and documents
¢ in this cause.”

The Deputy: Usher then advances' to the
“bar “of- the House, ‘and notlﬁes this .circum-

() In the course of the argument of an appeal the Lord
Chancellor (leon,) censured the omission to furnish the
instiunients referred to in the printed papers. Lidwell v.
Holland, 2 Bligh, 124.
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stance to the Speaker, who thereupon orders
the party to advance to the bar with the papers,
and he is accordingly introduced by the Usher
with the usual ceremonies.

The witness is then questioned by the House
as to what he has got there? and on his informing
the House, that he has the copies, or office copies
of certain memorials, registries, orders, affidavits,
decrees, or depositions, taken in the cause in
the Court below, and intended to be used in
the appeal depending. before the House, he is
questioned whether he has carefully compared
and examined them with the originals, and on
his answering in the affirmative, he is next ques-
tioned whether they are true and exact copies,
and on his agam answering in.the affirmative,
the Clerk receives them, and lays them on.the
table ; should they be original deeds or docu-
ments, he.will: be dlso. questioned as to where
and from whom he obtained them, and if to
the best of his knowledge and belief. they -are
the original deeds, &c. ? but it must be here ob-
served, that none of the parties, in any way
interested in the appeal, are competent to trans-
act this business.

It is stated, that the Lord Chancellor (Eldon,)
upon one occasion doubted whether the House
ought to look at any evidence, or proofs that

K 2
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were not noticed and entered in the body of -

the  order or decree appealed from as having
been read and used in the Court below : there-
fore, when there is a probability of an appeal
from any order or decree, the solicitor should be

~ careful that the registrar do not omit to men-

tion therein the reading of such parts of the
answer, . depositions, proofé, deeds, papers and
documents, as may be necessary to sustain the
case in the House of Lords.

"It .should be observed, that the House. wxll
not proceed on the hearing of any appeal un-
less the order or decree appealed from, or an
office copy thereof, be previously laid upon the
table, in proper form, and authenticated as be-
fore mentioned ;. and in one instance an appel-
lant was ordered to pay the costs of the day,
"and the appeal to stand over till the decree, or
an office copy thereof, was laid upon the table.

In a cause about to ‘be heard, where the party

who had compared all the.copies of the docu-
ments with the originals, for the purpose of
presenting the ‘same at the bar of the House,
was ill ‘and ‘unable to attend, the followmg
petition was presented
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In the House of Lords:

Between Valentine O’Connor, Esq. Appellant,
and
Joseph Kirwan, Esq. and others, Respondents.

To the Right hénourable the Lords Spiritual
and Temporal, in Parliament assembled.

The humble petition of the said Appellant and

Respondents,

Sheweth,—That this appeal stands 20 in
your Lordships paper for hearing :

That there are divers matters of record, deeds,
papers, writings, and copies of documents, to be
verified on the hearing thereof :

Tha,t the person residing in Ireland, who
could have identified several of the documents, is
in a state of ill health, and unable to travel:

That your petitioners are ‘therefore desirous
. that such of the original documents, or copies
riecessary to be produced or referred to on the
hearing of this appeal, as shall be duly endorsed
and ‘signed by the solicitors for your petitioners
respectively in the cause in the Court below,
authenticating the same to be originals, or true
copies of originals, may be received and allowed
by your Lordships on the hearing of the said-
appeal, without-further-proof of the same bemg‘
originals and- true: copies:: :

K 3



134 IN THE HOUSE OF LORDS:

Your petitioners therefore humbly pray
your Lordships, that such of the original
documents and copies produced or referred
to on the .hearing of this appeal, as shall.
be authenticated in manner aforesaid, may
be recéived and allowed by your Lordships,
without further proof of the same: being
such originals or trug copies. :

And your petitioners, &c. ‘
Charles Addis,
Agent for the Appellant
W. R. Sydney,
- Agent for the Respondents.

On which petition the House graciously made
the following order:

Die Mercurii, 18° Februarii 1824

Upon report from the Lords Committee ap-
pointed . to consider of the causes in which
prints of the appellant’s and respondents cases
now depending in this House, in matters of
appeals and writs of error, have not been deli-
vered pursuant to the standing orders of this
House, and to whom was referred the petition
of both parties in the cause O:Connor v. Kirwan,
praying their Lordships that such of the original
documents and copies produced or referred to
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on the hearing of this appeal as shall be authen-
ticated by the solicitors for the. petitioners
respectively in the cause in-the Court below,
may be received and allowed by their Lord-
ships, without further- proof of the same being
such originals or true copies; It is ordered by
the Lords Spiritual and Temporal, in Parliament -
assembled, that such documents be received; on
the same being identified and authenticated as
stated in the petition, provided that all such
copies be certified by the proper officers of the
Court from whence they come.

Heniry Cowper,

~ 'Dep. Cler. Parliamentor’. -

In the event of its-being necessary to produce
sonie deed or document at the hearing of the
cause, :iwhich was exhibited in the Court below,
but which is in the possession of some party.
who will not produce or lay the same on the
table of the House, a petition must be presented
to- the - House, stating the facts, and praying
that the party possessing this deed or docu-
ment may be ordered, on or before a certain
day, to deliver it tothe Clerk-assistant of the
Parliaments, for the purpose of being used on
the hearing of the appeal at the bar of the
House. ;o

K 4
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A copy of the petmon, and two days notice .
‘of your intention to present it, must be given ;
‘and if the person possessing the instrument re-
quired be not a party in the appeal, it would
~ be proper to serve him personally ‘with the
same. In case the party should not appear to
this petition, the agent should be prepared with
an affidavit of facts, that the party named .is in
possession of the document, and that the pro-
duction of the same is material to support his
client’s case; and should also have ready an
affidavit of the service of the notice and :peti-
tion, when, if no cause is shown against granting
the prayer of the petition, the House will make
the order as prayed. The order being drawn up,
must be personally served on the person named
therein ; and in the event of his disobeying it,
the House will order the Serjeant at ‘Arms to
bring him to the bar. '

If either party is desirous of being personally
present at the hearing of the appeal, but is
fearful of being arrested, the House will, on
petition, grant him its protection, whereby he
is free from arrest during the hedring of the
appeal. The petition for this purpose should -
shortly state, that the petitioner is a party to
such an appeal, which is expected to be in their
Lordships papgr for hearing on such a day, and
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that the petitioner is desirous of attending the
House during the argument thereof, but is
fearful of being arrested for debt; and should
pray that their Lordships will be graciously
pleased to grant him their protection from
arrest during the hearing of the appeal.

The House will, on hearing the petition reads

‘grant an order of protection for the day the

cause is in the paper; but should the cause
occupy more than one day in hearing, a distinct
order must be procured for each day, and
which may be had at the Parliament Office,
without a new petition being presented for that
purpose.

Parties may be admitted to prosecute and
defend in formd pauperis in this great Court, as
well as in the Courts below. In order to effect
this, it will be necessary to present a petition to
the House, accompanied (provided the party do
not reside in London) by an affidavit as after-
mentioned ; there must also be a certificate of the
truth of the statements contained in the petition
and affidavit, under the hands of the minister and
two of the churchwardens of the parish where
the pauper resides: (should the parish be in
Scotland, the churchwardens are called elders.)

The petition to the House should be in the

following form : ,
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In the House of Lords :

Between Thomas.Brown, Appellant ;
‘and William Brown, Respondent.

To the Right honourable the. Lords Spi;'ifujal
and Temporal, ip Parliament assembled ;

The humble petition of the above-named
Respondent,’ ‘
Sheweth, —That your petitioner is exceed-
ingly poor, as by affidavit and certificate annexed
appéars ; and by reason thereof is unable to
make his defence to the said appea,l unless your
Lordships shall permit him to do so in Sformd
pauperis.

Your petltloner, therefore, most humbly
prays your Lordships will be pleased to
order him to be admitted to defend, as
respondent in this cause, in formd pauperis,
and to assign. for his counsel Mr. Hart
and Mr. Bligh, and for his solicitor Mr.
Sydney.

And your petitioner shall ever pray, &ec.
W. Brown.

The affidavit in suppoft of this épplication
must be in the following form : ‘
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In the House of Lords:
Between: Thomas Brown, Appellant ;
and. William Brown, Respondent.

William Brown, of the parish of Linton, in the
county of Kent, carpenter, the resporident above-
- named, maketh oath and saith, that he is not
worth in all the world, the sum of 52 in lands,
tenements, goods ‘or chattels, his'wearing ap-
parel, and the matters in question in this cause,
only excepted. ‘

: ‘Williom Brown.
Sworn at Linton, in the county :

of Kent, this11th-day of February, . . o
.1824, before me, J. W. one of the

Justices of the Peace for the

county of Kent.

The certificate of the minister and church-
wardens, must be as follows :

These are to certify, to all to whom.it may
concern, that the above-named William Brown
is a very ppor man.

John Matthews, Minister of the
parish of Linton, Kent.

John King,
Henry Broo ks,} Churchwardens.

The foregoing forms are for a reaponden; not
-resident in London; for should he reside in
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London there will be no necessity for the written
affidavit or certificate; he need only present the
petition with this variation, viz. ¢ that your
“ petitioner 18 ready to make affidavit of his
« poverty at your Lordships bar;” and the
House will, on the petition being moved and

read order him to be called to the bar and

sworn to the truth of the petition, and then
grant an order as prayed.

In the event of an appellant wishing to pro-
ceed in formd -pauperis, the like documents

must be produced and forms observed ; and it

will also be necessary that the petitioner, ‘or his
agent, should be possessed of, and have ready
to produce at the bar of the House, the ongma.l
" draft of appeal, signed by his counsel, with their
certificate under written, as follows :

We humbly certify, that in qur judgment
there is Just and reasonable ground of appeal.
A. Harr.
R. BrigH.

Without .this certificate the House will not
grant ‘the petition.

In regard to the amount of fees to be given
to Counsel with their briefs, it is impossible to

‘lay down any scale ; it must depend on circum- -
stances, viz. the length of the pleadings and”"
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papers, the importance of the cause, the circum-
stances of the client, and the eminence of the,
counsel ; as to all which the solicitor. will exer-
cise his discretion, observing, that on no case
should less than fifteen guineas be given to a
senior, nor less than ten guineas to a junior
counsel ; and' that for each day a cause 18 in
hearing, a refresher of ten guineas per dzem 18,
invariably given to each of them.

By the standing order of the 28th June 1715,
(Appendix, V.) it is ordered, that the hearing
of causes shall be proceeded in after prayers,
and ' that no other business shall intervene;
which order is still adhered to. And the stand-
ing order of the 8th June 1749, (Appendlx, P.)
directs that appeals shall be heard in regular
course, in ‘each session, until they shall be all
heard and determined (). In former. times the
House did not commence upon appeals till two,
o'clock in the afternoen; but on the 8d May
1818 their I.ordships made . an order to begit';
at ten in the morning and sit till four, and whlch
is the course now pursued.

) Lord ‘Eldon stated, ¢ that the resolution of the

4 House to take the causes in their order, did not ‘pre-

“.clude the discretionary power of calling et any time
¢ causes which appeared to be carried there merely for.
“ the purpose of delay.”
A Hearn v. Cole, 1 Dow’s Rep. 463.
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-; dt i8. the agent’s duty carefully to watch the. -
cause list, and give his counsel the earliest notice
when there is a probablhty of the cause . being
called on.

It is usual, and also useful, to engage a short-
hand writer to take notes of the arguments and
judgment delivered :- he is generally paid at the
joint expense.of both parties; by a previous
agreement between the agents, and which saves
expehse to each. -

The stariding order of 2d March 1727, (Ap-
pendix, U.) was made to regulate the manner
in which codhsel were to proceed at the hearing ;
but the ode: bemg found inconvenient, is dis-
cohtinwed, ... .

. The standing order of I5th March 1697,
(zAppbddm, W) diders, that no, proxy shall for
the future be made .usé of in any Jll.dlClal
cause.

.vAnd the standmg ox:der of 14-th J anuary 1694,
(Appem:hx; X.) orders. that, upon giving judg-
thérit: in any. cade of . appeal, . .thé question shall
be put for reversing, and not. for affirming. .=

When the hearing is finished, the counsel
withdraw,,from ,the_har, and. the. Hoyse ,then
takes tinte to consider,of its judgmeént ; affirm-
ing, reversing or varying the decree, order or
ingerlocutor .complained of, as there may be
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occasion;. and with or without costs against the
appellant, as they think proper ; but the Editor
is not aware of the existence of any judgment
of the House giving costs against a respondent,
who being brought before .the House by, the
appellant, and not coming there. of his own
accord, does not enter into any recognizance. to
answer costs, and there would be not only hard-
ship in making any order against him.to that
effect, but also difficulty in enforeing it.

After the cause has been argued and stands -
for judgnient, it is a rule that no person must
give or send any papers, documents, or state-
ments. concerning the cduse (altbough true) to
any Lord ; this has been sometimes attempted,
but it is a breach of privilege; and in’ ore in~
stante an'agent was repnmanded by the Hbuse
for so doing. :

In some cases where the House has a d;ﬂi-
culty on some point, they order one counsel 6n
each:side to Be further heard thereon; and at
other timés they direct an issue.at law as. to

~ some faets (k), and that-the: verdict to be gﬁbn

on such trial shall be certified and returned by
the Court into. the House.’
Sometunes, in intricate c¢ases, whan the Lords

f-

&) . Lords Joum 12 Feb. 1702, vol 17, p- 277, and
ante, p. 35.
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have prepared drafts of their judgments, (to
guard against errors,) they order copies of them
to be delivered to the agents and counsel of the
parties for their cons1derat10n When this is the
case, the agent should lmmedlately have a con-~
sultation with the counsel ; and if at such consul-
tation the counsel should suggest any amend-
ment in the draft, the House will condescend
to consider.of the proposed alteration, and very
often adopt it,

When the draft of the judgment is ﬁnally
settled, it is fair-copied by the Clerk-assistant
of the Parliaments, and is the next day read to,
end settled by, the House; after which it is
entered in the Journals, and is then final and
conclusive. -

The agent must then apply to the Clerk-
assistant of Parliaments for a copy of it, who will
deliver him & sngned copy thereof ; and Whlch
when so mgned is authentic.

.The next step is to apply at the Parliament
‘Office for your deeds and documents laid on the
table ; and as these may be of great importance,
and inasmuch as they are liable to be mislaid
and lost amongst the multiplicity of papers
in the Parliament Office, (without responsi-
bility attaching to any person), no time should
be lost after the appéal is heard in obtaining
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them ; and upon re-delivery of them you will be
required to sign a receipt for the same. :
The cause being finally ended, it is customary '
for each party to present the Clerk-assistant of
the Parliaments with a gratuity, exclusive of his
bill of fees ; the successful party generally giving
ten guineas, and the unsuccessful five guineas.
Indeed, the politeness and attention paid to
suitors and their agents, through all the stages
of an appeal by this gentleman, and the whole
establishment, and the cheerfulness and alacrity
with which all. inquiries are  answered, even
amidst the pressure. of important business, justly
entitle them to the thanks of the Proféssion.



PART IIL
_,..,—.._—

OF PROCREDING.S IN CLAIMS TO DORMANT
PEERAG!S.

THE Editot hamg been solicited by some

professionyl friends to add a few pruc-
tical directions on this subject, he submits the
following, which he hopes may prove woepmble
to the practitioner. - -

In the first inatance, . Mr. Cnmea ’l‘lveatue
on Dignities ought to be carefully perused by
the agent, before any difficult or mtrlcate case
is taken in hand.

Should the last Peer have been dead a long
time, leaving no direct descendant of himself or
family, clearly entitled to the honour, or should
it have been in abeyance by non-usage, or non-
enjoyment, or if it be doubtful which branch or
which person is entitled to the dignity, the Lord
Chancellor will not issue his writ of summons
to the party claiming, without an examination
of his title; and the person who apprehends
himself best entitled, to the same, must pre-
sent a petition to His Majesty, stating the
original creation and constitution of the Peer-
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age, and the enjoyment had theresf, and by-
whom. The petition should also state, shortly,
the petitioner’s pedigree; that he is able to prove
and make out the same ; and that he is advised,
and apprehends himself entitled to the Peer-
age, and should pray His Majesty that it may be
adjudged to him, and that he may have 4 writ
of summons to Parliament, by the distinction
and dignity he claimas. ,

‘The petition is in the following form:

To the King’s Most Excellent Majesty.
The "humble petition of 4. B. of - i
. the county of ' Esq-. '

~ $heweth,—That by letters patent, bearing
datethe @~ .dayof  in the first year
of the reign of Edward the Sixth, the title,
dignity and peerage of Baron or Lord W. of
P. was created in the person of Sir . W. to
tim and the heirs of his body : :

That aceordingly the said W. W. and the
teirs male of his body, in consequenece of the
said letters patent, sat in Parliament, and other-
wise professed, exercised and enjoyed the said
title, dignity or honour. of Lord or Baron W. of
© P. down to the year 1680, when that. original
or elder male line of the family became extinct,
and from that year down to 1765, the said title,

L 2
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dtgmty and horout were enjoyed' by the male’
line (now extmct) of Sir T. . youngest son of
C. Lord W. of P. who were successively sum-
moned to’ Parliament, by virtue of the letters’
patent above mentioned : S
That notwithstarding the enjoyment had of
the Peerage by the said. male line of the
youngest.son of the said C. Lord- W. of P.
as' aforesaid, it appears that the said Lord C.’
had a second son Sir A. . the elder brother
of the said T. #. and whlch said Sir A. W. did
not die without i issue, but left & son, and your
petitioner is the great grandson and heir male. of
the body of such son; and consequently heir
male of the body of the said Sir /. and who_
as aforesald was created Lord . of. P.. ke
male line of the eldést son of the said Lord W:
of P. having, as before stated, falled on-or before
the said year 1680. - e
Your petitioner, therefore, most humbly
_prays your Most Excellent Majesty, that
the said title, dlgmty and peérage, ' or
honour, may be declared and adjudged to -
belong to your petitioner, arid that he may -
have a writ of summons to Parliament
directed to him accordmgly
And your petitioner will ever pray, &c.
' W. R. 8. Agent for Petitioner.
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.. The .above form will suit for any Peera};e,
_stating the special circumstances occurring in
‘the case, as they really are. It may, how-
. ever, be useful to give the form of a petition
on a Scotch Peerage; and the following .is-
‘one that was presented to the King some
years ago. !
To the King’s Most Excellent Majesty.

- The humble petition of #. S. of R. Esq.

. Sheweth,—That W. S. Earl of
. eldest son of H. Earl of by a daughter
of W.D. Lord N. and of a princess, daughter of
. King Robert the Second, of Scotland,ma,de.
. a considerable. figure in the public affairs -of
Scotland during the reigns of James the Second
._and James the Third, and in reward of his ser-
vices, or as some say in consideration of his -
_ pretensions to another Lordship, obtained from
King James the Second a grant of the Earldom
_of C.but no record or other evidence of the
original creation is extant :

That this Earl 7. married first. Lady M.
daughter of 4. the Earl of D. by whom he
.had one son William, whose son H. and his
-descendants enjoyed the title and dignity of
‘Lord'. 8. for several ages, and many - of hns
.descendants are yet existing :- '

L3
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. 'That the said /. Earl of C. married for his
second wife M. S..of which marriage he had
several sons, and having resigned the Earldom
of C. he obtained a new grant thereof from
King James the Third, in favour of /. S. ene
of his sons by the sail Countess M. his second
wife :

That the said /. in eonsequence of the afore-
said " resignation and grant, enJoyed the title
and dignity of Earl of C. with the honours
pertaining to that Earldom ; and was, upon his
decease, suceeeded by his son G. the third
Earl of C.:

. That this Earl G. resagned the Earidom of
C into the hands of Queen Mary, and obtained
a new grant thereof to J. S, commonly called
J. Lord B. his eldest son; & heredibus suis
.masculis et assignatis tenend’, in libero comitatu et
dowino ; and which charter bears date the 2d
October 1545 ;

That the said John Lord B. had three_sons,
his eldest son George, afterwards the fourth
.Earl ¢f C. his sécond son Sir James S. of M.
and his third son Sir John §. of G. afterwards
denominated of R.: the said G. the fourth Barl,
had two sons, /. Lord B. and F. W. ; Lord B.
.died before his father, leaving one son, coni-
monly called master of B. who also died befoke
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his grandfather G. the fourth Rarl, leaving one
son G. who succeeded to his great grandfather
G. and became the fifth Earl, but died without
issue in 1676, and upon his death G. 8. the son
of F. who was the second son of the above G.
the fourth Earl, succeeded to the dignity of Earl
of C. as nearsst lawful heir male to G. the fifth
Earl ; and the said G. the sixth Earl having
died in 1698 without issue male, was succeeded
in the dignity and peerage by J. 8. of M.
* grandson of the said J. 8. of M. the second
son of the said J. Lerd B. as nearest lawfu.
heir male to the said ‘G. the sixth Earl:

That J. the seventh Earl died in 1705, and
was succeeded in the dignity and honours by
A. his eldest son, the eighth .and last Eerl, and
he died in 1765, without issue male :

That all the lawful male descendants of the
said' G. the fourth Earl, the eldest son of the
said J. Lord B. did thus fail and betome ex-
tinct, by the decsase of G. the sixth Earl, in
1698; and allthe lawfal male descendants of the
satd Sir J. 8. of M. the seoond son of the said J.
Lord B. did also fail ard become extinct, upon
thie decense of 4. the eighth Earl, in 1768 :

- ‘That your petitioner is the nearest heir male,
in a direct line to ¢he said Sir J, 8. of G. and R.
L4
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whov{wim‘the'third son of the said J. Lerd B.
‘the eldest son of the-said G. the:third Earl
~of C. and having 'in that character purchased
“from your . Majesty’s Chancery in Scotland-a
brieve of mert ancestry, ‘your petitioner during
' the trial that ensued upon that brieve, brought
"a clear’ and satisfactory proof of his descent
“from' the said Sir J: 8. of R. the great grand-
father of - his- grandfather,- and was upon’ the
28th November 1768; served nearest lawful heir
_male of ‘the said 4. Earl -of C. whodied:in
"1765, and ‘which service is recorded in your
Majesty’s- Chancery-aforesaid : ‘And *your - péti-
“tioner being advised, and  humbly conceiving
that the - right  of succeeding to"the - titles,
honours and’ dignities of -Earl of C. Lord er
Baron of B., and such ‘other honours as'béelong
to the famlly, doés in law and.justice: belong to
your petitioner, as the, nearest heir male’of the
said J. Lord B. ‘the eldestison of-the said &.
- the third Earl of C; and being ready to make

~ “out and prove his said pedigree and descent :
- -Your petitioner, therefore, humbly prays
- Your Most Excellent Majesty, that it'may
‘bé declared ‘and adjudged, that: your peti-
_ ‘tioner-is entitled: to the -honours-and digni-
" -ties of Earl of:C.-Lord or Baron’ of B; and
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. - stich other honours and-dignities as are in
the family.

*And your petitioner shall ever pray, &c.

- W.'R. 8. Agent for the Petitioner.

~These petitions-should be lodged at the Secre-
“taryof State’s Office for the Home Department,
- signed’ by the petitioner, : or-his agent living in
‘London ; but-a petition-will. be received though
“not signed at all ; there being: many instances
in: the books of -the-office of. unsigned petitions
- being: received:and referred. "
“When- the ‘petition is: fainly -transcribed and
signed, the-agent goes with it to the Secretary
of State’s Office, .and . there, lodges it with the
- Secretary, who. presents it to, His Majesty ; and |
then, if no objectioti occurs in point. of form, or
otherwise, :a reference is written at the foot of
the petition, or indorsed, and is signed by the
Secretary of State, Whereby ‘the petition is re-
ferred to the Attorney General, who is to exa-
mine the allegations and claim of the petitionerto
thé dignity, and to make his report to'the King.
" Tt is now the usual practice to refer all these
petitions’ to ‘the Attorney- General" in' the first
instance, which was mot formerly ‘the course ;
- these. claims ‘being. anciently .referred ~to the
High Constable and-Earl:Marshal.
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- 'When this reference is made to the Attorney
General, the agentshould immediately wait-upon
him, and procure an appointment for the investi-
gation of the matter, and the whole will be pro-
ceeded in before him, according to the strictest

‘'rales of legal evidence and proceedings in Courts

of Law; in most cases it is prudent to attend
him by counsel ; but previously the agent should
furnish him with a copy of the petition, and a
proper statement, of the case and pedigree, ap-
companied by a list of proofs distinctly num-
bered in the margin, to correspond with every

~ allegation stated in the case, in' this manner:

¢ Vide proofs,
NOI. 713 73

suppose. the case stated inter akia, as under :
 The said John, third Earl of W. died on
“ the 3d day of July 1781, without issue, and
“ was thereupon succeeded by his eldest bro-- -
“ ther Philip, who en_]oyed the said dignity:”
Then the statement in the Tist of proofs, to
correspond with the above allegation and mar-
ginal note, would be thus:
-« No. 71. Register of burials for the parish
“ of SaintJames, in the liberty of Westminster
“ for 4781, containing the following entry:
« John Earl of /. buried 15th July.”

« No. 72. Parol evidence will be adduced to
¢¢ show he died without issue.”
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“ No.73. Lords Journals, Die Jovis 10* De-
« cembris 1783. This day Philip Earl of /7. sat
“ first in Parliament, upon the death of his
“ brother John Earl of #.” '

. It frequently happens when a Peerage has
lain dormant, or -been some time in abeyance,
that there are several persons claiming, or who
suppose themselves entitled to the dignity. In
this event, when a claimant finds that some
other person has previously presented a petition
to the King, and ' obtained a reference to the
Attorney General, he should immediately lodge
a caveat with the Attorney General, and he
will thereupon be allowed to attend, either by
coansel or otherwise, upon the investigation of

. the claim to the title ; but generally where it

appeats o the Attorney General that there are
other persons claiming the same dignity, he
will order notices to be served on them, of his
intention to proceed thereon in order that they
may be present, by counsel or btherwise, if
they think proper.

. After the matter has been thoroughly goune
into, the Attorney General prepares. his report
to the King ; wherein he sets forth, in due and
‘proper order, the evidence laid before hm in

suppori of and against the claim.
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*- In order -to.show the practitioner the great
nicety requisite in bringing all necessary proofs
before the - Attorney General,- the Editor has
thought it useful to set-forth,. verbatim, - the
report of the Attorney General to the Prince
Regent, on the claim of the Earl of Huntingdon
“to that ancient Peerage ; which is as follows :

To His Royal Highness George Prince Regent,
-.acting for.and on the behalf of His Majesty ;
- May it therefore please your Royal Highness ;
-~ In. obedience to your Royal - Highness’s eom-
mands, “signified to--me the twenty-second day
of January last by.the-Viscount Sidmouth, one
of - His’ Majesty’s principal ‘Secretaries of State,
referring to me the consideration of the petition
-of ‘Hans " Francis Hastings,- Esq. claiming the
“Earldom of Huntingdon, and praying-that your
‘Royal Highness will be graciously- pleased. to
grant him a-writ of summons as a Peer of Par-
liament in-respect to'the same ;. :
-- I'have considered his petition, and have been
attended by his solicitor, and by Francis Towns-
end; Esq.'Windsor Herald ; ‘and I have received
-evidence in- support- of the. allegatlons therem
contained.
+ Before I proceed to- state- the substance of ‘
this petition, and the-evidence produced.to. me
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in support of this claim, it is necessary I should
. state, after' T had been attended’ several times
by the solicitor of the said Hans Francis Hast-
ings, and had heard part of the evidence’ in
‘support of his claim, that a petition.on behalf of
George Hastings, of Killaloo, in the county of
Clare; in the kingdom of Ireland, Esq. claiming
to be entitled to the titles, honours and dig-
nities of Earl of Huntingdon, presented by
Messrs. Evans and Bartram as solicitors and
agents of the said George Hastings, praying
that no further proceedings on the petition of
the said Hans Francis Hastings' might take
place until the said George Hastings should be
able to sign and ‘present his petition asserting
his claim; and that he should be allowed to
adduce his proofs ini support thereof, in order
that the conflicting claims to the said honours
and dignities might be . considered together;
was, on the 6th of June, transmitted to me for
my consideration by the Viscount Sidmouth:
This petition, however, has sinceé beer with-
.drawn by Mr. George Hastirigs; who, on the
17th of August; served meé with a notice; of
-whichi the following is a copy : '
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“« Earldom of Huntingdon.
& fir, - - :

‘¢ Take notice that I thhdraw the caveat
% entered by Messrs Evans and Bartram my
&« golicitors, and my petition. in my claim to
% the above Peerage, and that I no longer
« authorize Messrs. Evans and Bartram, or any
© other persan or persons, to proceed for me, or
# in my name, in claiming the above Earldom

. —London, 17th August 1818.

% Gearge Hastings, of Killaloo, Goum_y of
“ Clare, Ireland, the Petlttoner

& To His Majesty’s Attorney General
# Berjeant's-Inn, Chancery-lane.”

I will therefore now proceed to state the
petition of Hans Francis Hastings, and the
evidence adduoed in suppart of the same.

The Earldom of Huptingdon, claimed by the
petitioner Hams Francis Hastings, is stated to
have heen eveated by certain letters patent
under the Great Seal of England, dated the
Bth day of December, in the 21st year of King
Henry the Eighth, advancing George, who ap-
pears by the enrolment of the letters patent to
have formerly been George Lord Hastings, to
the dignity of an Earl, by creating him Earl of
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Huntingdon, with limitation to the heirs male
of his body ; and the petition states, that under
such letters patent, the petitioner is entitled to
said Earldom, as the surviving heir male of the
body of the said George the first Earl.

This petitien then states that George, so cre-
ated Ear| of Huntington, married Anne, daughter
of Henry Stafford, Duke of Buckingham, and
lefs issue five sons; namely, Sir Frapcis, his
sldest son and heir, and four younger sons:

That Sir Francis, the eldest son of Earl
Goonge, bocame, on the death of his fathen,
second Earl of Huntingden, and on the 3d June
. 1554, married Catherine, grand-daughter of

George Plantagenet, Duke of Clarence, by
whom he had six $ons; namely, Henry, his
eldest son; George, his second son; William,
his third son, whe died without issue; Sir
Xdward Hastings, his fourth son, the ancestar
of the petitioner Haps Francia Hastings, and
two. younger sons: That Henry, the firit son of
Franvis Bard of Huntingdon, on the death of
his' father, became third Barl of Huntingdoa,
aid married Catherine, daughter -of John
Duodley, Duke of Northumberland, and died
without issue, 14th of November 1595 ; whene-
“upon his brother George succesded to the title
as fourth Earl of Huntingdon, and that he mar-
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ried’ Do'rothy, daughter of Sir: John: Port,..of
Etwall, in the county of Derby.. ‘

The. petition states that. the. title. descended
to.the male issue of George,.the fourth Earl of
Huntingdon, till the death of Francis, the late:
Earl, in October 1789, when the male. issue: of
George, the fourth Earl of Huntmgdon, became
extinct.

The petition. states. that George,, the. fourth
Earl of Huntingdon, had. three sons; Francis
Lord Hastings ; the honourable Henry Hastmgs
described as Sir Henry Hastings of Woodlands
and Sir Edward Hastings, nght, who d:led
unmarried.

The petition . states that Francis Lord Ha,st-
ings, the eldest son of George, fourth Earl of
Huntmgdon, died in the lifetime of his father,
leaving issue by his wife Sarah, daughter.of Sir
James Harrington, four sons; namely, Henfy,
his first son ; Sir George, his-second son, who
married. Seymour, daughter of Sir Gilbert
Prinn, and had by her issue four sons ; George,
.born April 22d 1621, died June 1627, aged six
:years ; Charles, born 29th November 1623,
-stated to have died without issue in 1656 ; Fer-
-dinando, born the 19th January 1626, stated to
~have died without issue in 1654 ; and Francis
-his. fourth son, stated to have been born on the
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10th December 1628, and to have died at
Weybridge in 1631, aged three years. Edward
Hastings, the third son of Lord Francis Hast-
ings, is stated in the petition' of Hans Francis
Hastings to have died without ever having been
married, in the year 1617, a Captain at sea,
under the command of Sir Walter Raleigh ;
and Francis, the fourth son of Francis Lord
Hastings, is stated to have died an infant.
» * * * * - ® *

The Report after reciting the petition at
considerable length proceeds thus :

The said petition states, that George, the
second. son of said Henry Hastings, was a Lieu-
tenant-colonel of the 3d regiment of guards,
and married a Miss Sarah Hodges, on the 2d
April 1769, by whom it is stated he left issue
- four sons; namely, Francis, his first son, stated
to have been born‘in April 1770, and to have
died at the age of six years; Henry Hastings,
his second son, born 22d July 1774, stated to
have died without ever having been married ;
Ferdinando; his third son,; also stated ‘to have
died without ever having. been married ; ‘and
Hans Francis Hastings, his fourth son, the pe-
titioner, born Au’gust the 14th, 1779, who thus
states himself to be the heir male of the body
of George,” the first Earl ‘of Huntingdon; and

M
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humbly prays your Royal Highness will take
his case into consideration, and direct that a
writ of summons may issue to summon him to
Parliament, under and by virtue of the terms-
of the patent, by the title of Earl of Hunt—
ingdon. -

Having thus stated the matter alleged in.
the petition of the claimant, Hans Francis-
Hastings, Esq.and what the petitioner prays
from your Royal Highness, I shall proceed to
state the substance of the ewdenee laid before
me in support of it, :

" N D T Y 2

The Report then praceeds to state a most.
nultifarions mass of evidenee, adduced in suppors
of the petstion, which it ts not requisite to trouble
the reader with, it consisting chiefly of registers.
and wills. Seme of the proofs being argumenta-
tyoe, the Editor has selected ﬁepasaagesvbwbhc'
thinks may be wieful : viz.

As a further proof that John HasnngS. son of
Sir George Hastings of Woedlands, died with-
out issue, there waa exhibited to me, from the
Prerogative Office of Doctor’s Cowmmens, the.
original will of John Roy, -the son -of Frances
Roy, and the nephew of the last-mentioned
Edward Hastings ; it is dated the 11th of March
1667, and praved in 1668. He describes him-.
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self as John Roy of Westminster, junior, and-
devises all his estates of Woodlands, with all its
manors and lordships, together with all its parks,
 firms and demesne lands, and all its appurte-
nances whatsoever, lying and being in_ the
+ county of Dorset, to his father John Roy, for
life, that he might “ reimburse himself 4ll such
. % sums of monéy whé,tsoever, which he hath
“ at any time since the year 1656 expended,

“ paid, or in any Ways laid out” for him the
testator. He gives 500 /. to his wife Elizabeth,
and appoints his father John Roy, guardian to
any child he might have by his wife-; gives 1001.
to the poor of the parishes in which his estates
. are situated, and names his fnend Henry Eyre,
who, by the unsigned pedigree, appears to have
been married to his aunt Dorothy. . This will
shows that he was in possession of Woodlands,
and that, therefore, some part of i it had vested
in hitn, as one of the right heirs of Edward
Hastings, on- the death of John Hastmgs, ‘his
ancle. . :
R 18’ true that whﬂst his aunt Dorothy was
alive, who did not die till 1670, he was not
entitled to the whole of this estate; he was
entitled to such share as came to him through
his mother, who appears by his will to have
. been dead before, as he names his mother-in-
M 2



L}

164 IN THE HOUSE OF LORDS:

law. Dorothy. A And if he was seised of any.
part which came to him as one of the right heirs
of the testator, it equally proves that John
Hastings was dead without issue ; for neither
his mother nor his aunts could be entitled, till
the brothers of the testator Edward. were all
dead without issue; and as Dorothy his aunt -
afterwards died without issue, her estate would
vest in John Roy, or his heir, on her death, in-
asmuch as she made no devise of ény' real
estate. Whether she had cohveyed her share
or portion of the estate of Woodlands to her
nephew John Roy, in his life-time, does not

appear. _ _
* * * * . * %

To prove that Theophilus Henry Hastings,
who is stated in said petition to have been the
eldest son of Henry Hastings, aud Elizabeth his -
wife, was his eldest son, and that he died with-
out issue, there was exhibited to me, by Mr.
Richard Mills, the original register of baptisms
from Lutterworth aforesaid, in which there
appears this entry of his baptism: ¢« 1728:
* Theophilus Henry, the son of Henry Hastings,
“ baptized October the 7th.” There was also
laid before me an affidavit, sworn by George
Needham, who states himself to be of Belton,
in the county of Leicester, Gentleman, and to
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be about fifty-three years of age, and states that
he is the son of Thomas Needham, of Lutter-
worth, by Sarah his wife, who was one of the
daughters of Henry Hastings, late of Lutter-
werth : That the said Henry Hastings was his
grandfathér, and that he was inﬁmately ac-
quainted with him for the last twenty-one years
of his life. The deponent further saith, that the
said Henry Hastings had issue by Elizabeth
Hastings, his wife, (whose maiden name was
Hudson,) three sons and two daughters, and that
he died in or about the year 1786 : That of the
- three sons of the said Henry Hastings, Theophilus
Henry Hastings was the eldest son ; that he was
a clergyman, Rector of Great and Little Leke, .
in the county of Nottingham ; that he married
‘Elizabeth Warner, when he the said Theophilus
‘Henry Hastmgs was upwards of - seventy years
of age; and that the said Elizabeth Warner was,
at the time of such marriage, fifty years old, as
the.deponent heard and believes : That the said
Theophilus Henry Hastings had been married
twice, but died without leaving issue by either
-of his said wives, as he the deponent has always
heard and believes: That the said Theophilus
Henry Hastings was the deponent’s uncle, and
that he was well'a.cquainte"d with him : States,
-tha@ he also knew Colonel George Hastings, the
- M3
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second- son of Henry Hastings, and Elizabeth
his wife: That he heard and believes that he
" married and had issue by Sarah, his wife, four
sons, of -whom Francis, the eldest, died at the
age of six years, as he, the deponent, has always
understood fram the parents of the said Francis,
and other members of his family: Says he was
well acquainted with his cousins, Henry Hast-
ings and Ferdinando Hastings, (the second and
third sons of his uncle George,) who died with~
~out ever having been married, to the best of the
deponent’s'knowledge and belief; and says that
Hans Francis Hastings, the fourth and youngest
son of his uncle Gebrge Hastings, 'is now, a8
he, this deponent, has heard and believes,
claiming the Earldom of Huntingdom: And
the said deponent further states, that his grand-
- .father, Henry Hastings, was called Lord Hast-
ings. . This affidavit appears to have been swoxn

at Castle Donnington, the 22d Apsil 1818.
K % % & % &

To prove that Henry Hastings, whe is stated
-in the said petition torhave been the second sen
.of Colonel George Hastings, and Sarah his
wife, was his second son, and that he. died with-
-out-leaving issqe, thexe: was exhibited to me the
eriginal register of baptisms from: the pasish of
St. James's, Westminster, in which there is an
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entry. of his baptism, thus: ¢ 1774: Henry
“ Hastings, S. of George and Sarah, born
“ 22d July, baptized 4th August”

There was also exhibited to me, by Mr. Bell,
a certificate from the War Office, signed by the
Deputy Secretary of War, bearing the office
seal, and dated 16th February 1818, which
states, that Captain Henry Hastmgs, of the
third West India Reglment, is dead, and was
* succeeded in his commission on the 26th No-
vember 1796. There was also laid before me,
- an affidavit, sworn by Samuel Pryer, of Gray’s-
Inn, Solicitor, on the 6th of April 1818, in which
he states he was pessonally acquainted with
Henry Hastings and Ferdinando Hastings, two
.of the sons of Calonel George Hastings, of the
third regimen£ of Foot Guards, who were, as he
believes, officers in His Majesty’s service, in the
West .Indies; and further states, that he has
heard from their mother, who 1s now dead, and
other branches of the family, who are also dead, -
and verily believes that they both died in the
West Indi¢s, without ever having been married ;
and that he knows the petitioner, Hans Francis
Hastings, and verily believes he is the brother
of the said Henry and Ferdinando Hastings,
and saty of Colonel George Hastmgs, and Sarah

his.wife, both deceased.
M 4
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To prove that Ferdinando Hastings, who is
‘stated in said petition to have been the third
son of Colonel George Hastings, and Sarah his
wife, was his son, and that he died without ever
“having been married, there was again exhibited
to me, by Mr. Bell, the affidavit of George
Needham, sworn at Castle Donnington, in the
‘county of Leicester, the 22d April 1818; in
which he states, that this Ferdinando Hastings
"was his cousin, and that he has always heard,
. and believes, he died in the West Indies, with-
out ever having been married. There was also
again laid before me, the affidavit of Samuel
Pryer, of Gray's-Inn, in the city of London,
Solicitor, sworn the 6th of April 1818; in
which he also states, that this-Ferdinando Hast-
ings was the son of Colonel George Hastings,
and Sarah his wife, and that he died (as the
deponent has heard from the mother of the
said Ferdinando, who is now dead, and verily
believes) in the West Indies, without ever having
been married. There was also produced to me,
by Mr. Bell, a certificate from the War Office,
dated the 16th February 1818, signed by the
Deputy Secretary of War, bearing the seal of
the War Otlice, which states, that Ferdinando
Hastings was a Captain in the eleventh West
India Regiment: that he died the 22d day of
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February 1801, and was succeeded in his com-
mission in the month of April following.

To prove that the petitioner- Hans Francis
Hastings, is the fourth son of George and Sarah
Hastings, as stated in his petition, there was
exhibited to me, by the Reverend Robert Chap-
man, curate, the original registry of baptisms,
from the parish of Saint Mary-le-bone, in the
county of Middlesex ; in which there appears
an entry of his baptism thus: ¢ 11th Sept.
¢« Hans Francis Hastings,—of Georgeand Sarah,
“ b. 14th ult.” To prove thiat he, the petitioner,
is the only surviving son of his father George
Hastings, there was again exhibited to me
.by Mr. Bell, the affidavit of Selina Eliza Hast-
ings, sister of the petitioner, in which she states,
that Francis Hastings, the son of George and
Sarah, was her brother, and the brother of Hans
Francis Hastings, the claimant and . petitioner,
and that he died at the.age of six years; and
that Henry Hastings and Ferdinando Hastings,
Captains in the West India regiments, were her
brothers; that they died in the West Indies, and
that they had never been married. There was
also again laid before me the affidavit of Samuel
Pryer, Esq. who swears in said affidavit,  that he
knows the petitioner," Hans Francis H_astings,
and verily believes him to be son of Colonel
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George Hastings and Sarah his wife, deceased.
And there was further exhibited to'me, by the
said Samuel Pryer, (who stated to me that he
las been solicitor to the mether of the petitioner,
Hans Francis Hastings, and her family, upwards
of forty years,) indentures of lease and release,

- dated respectively the 4th-and 5th days of -

- August 1810, the release being.of five parts,
and made between Thomas Fowler Esq. and
Lucy his wife of the first part, Hans Franeis
Hastings, the- petitioner, (therein described to
be the only surviviig son - and “heir of Sarah
-Hastibgs, deceased, by George Hastings, Esq.
ber husband, also deceased,) of the second part;
Saniuel Church, Gentleman, of the third part;

Samuel Pryer, Gentleman, of the fourth past;

and John Dickinson of the fifth part; whereby
certain estates of the county of Radnor, therein
described, were conveyed. by the said Thomas
Fowler and Hans Francis Hastings, to the said
Samuel Church, (in his- actual possession, &c.)

to hold the same unto .and to. the use of the -

. said Samwuel ,Church, to the 'intent that he
wight. hecome & good iepant to the freehold, so
that ohe or mere common recovery.or recoveries
might he suffered thereof, in manner therein-
after expressed,  which the said Samuel Pxyex
was. the demandant, the said Samuel Church
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tenant, and the said Hans Francis Hastings
vouchee ; such recovery in the first place to.
confirm the life estate of the said Thomas
Fowler, and the remainder to hus first and other
sons, and subject thereto to the use of the. sard
John ‘Dickinson, his heirs and assigns for ever.
And there was also exhibited to me, the re-
- eovery suffered accordingly, at the summer
great sessions of - 1816 at Pnestelgn, for the
county of Radnor, outh Wales. And there was
further ; produced to me, a similar recovery,
suffered at the summer great sessions for 1817,
of other parts of the said estate, and exempli-
fications of the said recoveries, wherein the
petitioner, Hans Francis Hastmgs, was vouched
to warranty, as the tenant in tail of the sald
estates, in consequence. of hxs bemg the on]g
surv;vmg son of the said Gem‘ge and. Sarab
. _‘} \ ™ B T B S
There was also exhibited to me by Mr. Beld,
a letter stated to be im the hand-writing of the
late Countess of Moira, mother of the presens
Marquis of Hastings, eldest sister -of Francis,
the, tenth and. late Easl of Huntimgdon; dated
the ]8th of April 1803, addressed to. Arch-
deacon Hastings, on which is indorsed the af-
fidawit-of the Reverend Antheny Hastings, whe
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swears himself to be the son of the said-Arch-
deacon Hastings; and swears that the said let-
ter so produced to me, is the hand-writing of
the late Countess of Moira. In this letter the

Countess states in the most posmve manner, ~
that the petitioner’s uncle, Theophilus Henry
Hastings, was next heir to the Earldom of Hunt-
ingdon, and ‘that in failure of issue male in the

-said Theophilus, the title of Earl of Huntingdon :
would devolve on his brother George Hastings,
the father of the petitioner Hans Francis Hast-

ings. She enters into a very extensive detail of
the pedigree of her family; and I found her

statement correspond with the evidence laid be-

fare me in support of the claim of the petitioner
Hans Francis Hastings. As this letter is dated
18th April 1803, in the life-time of Theophilus
Hastings, the uncle of the claimant, and as"it
states the reputation of the family on'the sub-
ject, it may be material to state parts of it.
The following passage is extracted from it:
“ A gentleman who holds a living on my son’s
“ estate, 13 most undoubtedly the next heir to
¢ the Earldom ; he was educated for the church
“ by Mr. Wheeler,” &c. “ His brother was
¢ educated with a younger brother of mine,
“ and then went from serving in a marching
“ regiment into the Guards; and he (though
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confined by ill health, and thus obliged to
sell out of the army,) has several sons in the
army and navy. The claims of this branch
were acknowledged by my father and all my
family, and the proofs were delivered to my
late brother Francis, last Earl of Huntingdon ;
but they are not able ‘to bring forward any
claim, and I am in no ways able to assist them,
though convinced of their just right:  They
are the descendants, it is said, of Edward

¢ Hastings and Barbara Devereux, but I never

saw the statement of their claim; but my
aunt, Lady Anne Hastings, told me she had
given the proofs to my deceased: brother, and -
my father always assented to their having
the claim of presumptive heirs.” :

In another part of this letter, she mentions

the descendants of a Walter Hastings, the sixth
son of Francis, second Earl of Huntingdon, who
having expressed a wish to claim the Earldom,
applied to her to support such claim by her
evidence; to which she states.she made the fol-
- lowing reply : I informed them that I wished

well to that branch of the family, more so
than to that of the true claimants, but that
'my information would - go to show that they
“could not have any manner of right till it'was
proved ‘that all the descéndants of Edward
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“ Hastings and Francis Hastings, fourth and
“ fifth sons of Francis Earl of Huntingdon were
“ extinct. - (The eldest son, Wﬂham, supposed
“ to die young.”) .

. And in:this letter there is ulso the foﬁomng
remarkable passage: ¢ In the line of Edward
¢ Hastings, the claim to the title ' without doubt
% now:rests; and I have not a doubt, from all
¢ that I have heard affirmed by my father and

“ aunts, that the clergyman, Mr. Theophilus

% Hastings, is the heir to the title, and after
¢ him his brother, and that brother’s children
% are the presumptive heirs.” ‘This letter does
not appean to huve been written ‘by the desire,

er upon the application of the petitioner, or of .

his uncle Theophilus, ‘or of any- person under

. whom he claims, but in' consequence of an ap-

plication of @ descendant of a younger branch

of the family of Sir Edward Hastings; who sup-

posed the right to. the Earldom m:ght be vested
in him.
- i"t~"=t- RS ‘;‘-'c,'-
There was also exhibited to nie the respective
affidavits of ‘Joseph Vicars of Loughborough,
William Toone of Belton, Christapher Hickey
of sama, all in the cpunty of Leicester, and the
affidavit of Thomas Platts of Little Leke, in the
county of Nostingham, who respectively state
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that the reputation of the county of Leicester
‘was, that Theophilus Henry Hastings, the uncle
of the petitioner, would be entitled to the Earl+
dom of Huntingdon in'failure of issue of Francls.
the late Earl of Huntingdon. ‘
I T T T T
Therewere also produced to me several letters,
written by Selina, late Countess of Huntingdon,
wife of ‘Fheophilus, minth ‘Earl, directed to
Colonel George Hastings, the father of the pe<
tioner; in which she addresses him as “'my
“ dear George,” and eoncludes with “-ever, -
“ my dear George, your most faithful fnend e
end, “as ever, my dear George, your truly
¢ faithful and affectionate friend.” ‘Thosé
letters, the arms of Stanley and Hastmgs, the
original will of Prancis late Earl of Huntingdon,
and his letters, and the original will of his aunt,
Lady Ann Hastings, and the letter of his sister,
the late Countess of Mo:ra., showing the sense
"and opinion of her family concernmg'[‘heophxlus
Hastings, the ‘uncle of the petitioner, and his
family, and the hereinbefore-recited affidavits
of those ‘several persnos, stating the general
. veputation of the county of Leicester to 'have
been, that the petitioner’s uncle, the Reverend ‘
~ Theophilus Henry Hastmgs, would .be’ emslt!ed
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to the Earldom of Huntingdon, in failure of
1issue Of Francis, the tenth and late of Earl of
Huntingdon, were all used as so many further
very material facts, to prove the truth of
' the pedigree, of the -petitioner, Hans Francis

Hastings. . : ‘

A T T T T

In tracing the pedigree stated in the petition
of Hans Francis Hastings, I have examined all
the original documents which have been pro-
duced, and which appear to be genuine and
free from suspicion; and in the few instances
in which I have received copies of registers of
baptism or bural, I have not relied upon such
as evidence; ‘the facts therein stated having
been proved by other sufficient testimony ;
and the non-production of the originals, in
these instances, has been fully accounted for,
by the positive refusal of the persons, in
whose custody they Were, to attend wnth them
before me.

Upon the whole of thxs case I am humbly
of opinion  that theA petitioner, Hans Francis
Hastings, has sufficiently proved his right to the -
title-of Earl of Huntingdon; and that it may
“be advisable, if your Royal Highness shall be
graciously pleased so to do, to order a writ of
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summons to pass the Great Seal, to summon the
said pétitioner to sit in Parliament, and there
to enjoy the rank and pnv1leges to the said
tltle belongmg
S. SHEPHERD.
29th October 1818.

This Report is of considerable length, and
an excellent precedent, almost every part ofit
being capable of furnishing some useful hint to
the pra,ctltloner ; but the Editor did not feel ,
Justified in gwmg larger extracts.

' In ingtances like the foregoing, where the At-
torney General is satisfied, from the evidence,
that the claimants have duly made out their titles
to the dignities, he reports accordingly ; and if
the Lord Chancellor be of the same op;mon,
writs of summons are forthwith issued to the
claimants, as was the case in the above matter,
and also in the Marquisate of Winchester and
the Barony of Hastings; but if the Attorney
General feel confident that the. claimant has no
rlght and report against his claim, no reference
is made to the House by the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>