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PREFACE.

The present Banking Law (chapter 369 of the Laws of 1914)
was submitted to the Legislature by the Van Tuyl-Hepburn Bank-
ing Commission on February 25, 1914, introduced as a legislative
bill by Senator Henry W. Pollock and Assemblyman Simon L.
Adler on February 26th, unanimously passed, with slight modi-
fications, by a Democratic Senate and a Republican Assembly on
March 25th, and signed by Governor Martin H. Glynn on
April 16th.

This law represents the results of the work of the Commission
to Revise the Banking Law, appointed by Superintendent of
Banks George C. Van Tuyl, Jr., pursuant to chapter 705 of the
Laws of 1913, as amended by chapter 3 of the Laws of 1914. The
Cominission was composed largely of men of wide banking ex-
perience, who wisely sclected as Chairman, Mr. A. Barton Hep-
burn. Under Mr. Hepburn’s leadership, criticisms of the old
law and suggestions for the revision were invited from all who
were subject to the provisions of the then existing banking stat-
utes, and from many students of financial problems. Valuable
assistance was rendered to the Commission by the various State
banking associations, by the State Savings and Loan Association,
and by public spirited citizens who had made a special study of
the problems relating to small loans. Many of the changes both
of form and substance were suggested by Mr. George I. Skinner,
First Deputy Superintendent of Banks, who was associated with
the writer as counsel to the Commission. Mr. Skinner’s ex-
haustive knowledge of the practical workings of our banking laws
gained through an experience in the Banking Department extend-
ing over a period of seventeen years was invaluable to the Com-
mission, and contributed largely to the united support given t:
the bill by the banking community of the State.
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vi Banking Law.

The substantive changes in the present revision are noted under
the text where such changes occur. Many changes largely formal
have been made for the purpose of unifying the arrangement of
the various articles. The powers and duties of the Superintendent
of Banks have becn gathered together in article II. By unifying
the manner of organizing corporations under the Banking Law,
of supervising them and the individuals within its provisions, and
of reporting to the Superintendent, departmental administration
has been greatly simplified. Each article, so far as it relates to
beginning business and continuing as a going concern, is com-
plete in itself. The advantage of this arrangement to the banker
or person engaged in the business and subject to the provisions
of the Danking Law, is obvious. The manner of voluntarily dis-
continuing business and the merger of this class of corporations
is contained in article XTI.

For the first time, certain classes of private bankers have becn
brought under the supervision of the Superintendent of Banks
(article IV), and a beginning has been made toward protecting
small savings accounts received by individuals (sec note to § 150).
The making of small loans by individuals at interest in excess
of six per centum per annum has also been brought under super-
vision by provisions contained in article IX. Sections 375 to 438
of article X provide for the incorporation by savings and loan
associations of a land bank, patterned after the German
landschaften. 1t is hoped that the securities to be issued by this
corporation will help to solve the problem of mobilizing rural
credits.

The scholarly work of Mr. Edward A. Craighill, Jr., and
Mr. Hiram Thomas of Breed, Abbott & Morgan, has contributed
materially both to the revision of the Banking Law and to
whatever virtues this book may possess.

GEORGE WILSON MORGAN.
32 Liberty Street,
New York City.
May 12, 1914.



BANKING LAW

CHAPTER 369 OF 1914.

With Amendments 1931

AN ACT in relation to banking corporations, and individuals,
partnerships, unincorporated associations and corporations’
under the supervision of the banking department, constituting
chapter two of the consolidated laws.

APPROVED by the Governor April 16, 1914. Passed, three-fifths being present.

The People of the State of New York, represented in Senate
and Assembly, do enact as follows:

CuAPTER 2 OF THE CONSOLIDATED Laws.

BANKING LAW.

Article 1. Short title; definitions (§§ 1-3).
II. Banking department; powers and duties of superintendent and
other officers (§§ 10-83).
II1. Banks .(§§ 100-149).
IV. Private bankers (§§ 150-172).
V. Trust companies (§§ 180-223).
VI. Savings banks (§§ 230-281).
VIL Investment companies (§§ 290-309).
VIIIL. Safe deposit companies (§§ 315-331).
IX. Personal loan companies and personal loan brokers (§§ 340-871).
X. Savings and loan associations; land bank of the state of New
York ($§ 375-438).
XI. Credit unions (§§ 450-479).
XIIL Forfeiture of corporate existence by non-user; voluntary dissclution
and merger of corporations (§§ 485-496).
XIII. Laws repealed; construction; when to take effect’ (§§ 500-502).

ARTICLE 1.

Short title and definitions.

Section 1. Short title.
2. Definitions of persons.
3. Definitions of terms used.

§ 1. Short title.

This chapter shall be known as the “ banking law,” and shall
be applicable to all corporations and individuals defined in the
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next section and to such other corporations and individuals as
shall subject themselves to special provisions thereof, or who
shall, by violating any of its provisions, become subject to the
penalties provided therein.

Source.— Former § 1.

Jurisdiction specifically broadened by amendment so as to include others
than those enumerated in § 2; i. e, those who shall ‘“subject themselves

to special provisions thereof ” and those “ subject to the penalties provided
therein.”

§ 2. Definitions of persons to whom chapter is applicable.

Bank. The term, “bank,” when used in this chapter, unless
a different meaning appears from the context, means any domestic
moneyed corporation, other than a trust company, authorized to
discount and negotiate promissory notes, drafts, bills of exchange
and other evidences of debt; to receive deposits of money and
commercial paper; to lend money on real or personal security;
and to buy and sell gold and silver bullion, foreign coins or bills
of exchange.

Individual banker. The term, *‘ individual banker,” when used
in this chapter, means any individual, partunership or unincor-
porated association, heretofore authorized by the superintendent
of banks to engage in the business of banking pursuant to the
banking law.

Private banker. The term, “ private banker,” when used in
this chapter, means an individual, other than an individual
banker, who, by himself, or as a member of a partnership or un-
incorporated association other than an unincorporated express
company having a contract with a railroad company or railroad
companies for the operation of an express service upon the lines
thereof, is engaged in the business of receiving deposits subject
to check or for repayment upon the presentation of a pass book,
certificate of deposit or other evidence of debt, or upon the re-
quest of the depositor, or in the discretion of such individual,
partnership or unincorporated association ; of receiving money for
transmission; of discounting or negotiating promissory notes,
drafts, bills of exchange or other evidences of debt; of buying or
selling exchange, coin or bullion; or is engaged in the business of
transacting any part of such business. The term, * private
banker,” when so used, shall include the executor or administrator
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of a deceased private banker and a partnership or unincorporated
association of private bankers.

Trust company. The term, “trust company,” when used in
this chapter, means any domestic corporation formed for the pur-
pose of taking, accepting and executing such trusts as may be
lawfully committed to it, acting as trustee in the cases prescribed
by law, receiving deposits of money and other personal property,
and issuing its obligations therefor, and lending money on real
or personal securities.

Savings bank. The term, “ savings bank,” when used in this
chapter, means a corporation authorized by the laws of this state
only to receive money on deposit in such sums, to invest the same
in such securities, obligations and property, and to declare, credit
and pay from its earnings such dividends, as may be prescribed
by law.

Investment company. The term, “ investment company,” when
used in this chapicr, means any corporation other than an insur-
ance corporation formed under the laws of this state or of any
other state, and doing business in this state for the purpose of
selling, offering for sale, or negotiating to individuals other than
bankers bonds or notes secured by deed of trust or mortgages on
real property or choses in action, owned, issued, negotiated or
guaranteed by it, or for the purpose of receiving any money or
property, either from its own members or from other persons, and
entering into any contract, engagement or undertaking with them
for the withdrawal of such money or property at any time with
any increase thereof, or for the payment to them or to any per-
son of any sum of money at any time, either fixed or uncertain.

Safe deposit company. The term, “safe deposit company,”
when used in this chapter, means every domestic corporation
formed for the purpose of taking and receiving as bailee for safe-
keeping and storage, jewelry, plate, money, specie, bullion, stocks,
bonds, securities and valuable papers of any kind and other valu-
able personal property, on deposit and guaranteeing their safety
upon such terms and for such compensation as may be agreed upon
by the company and the respective bailors thereof, and to rent
vaults and safes and other receptacles for the purpose of such
safe-keeping and storage.

Personal loan company. The term, “ personal loan company,”
when used in this chapter, means any corporation organized under
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chapter three hundred twenty-six of the laws of eighteen hundred
ninety-five, as amended by chapter seven hundred six of the laws
of eighteen hundred ninety-five, chapter two hundred six of the
laws of eighteen hundred ninety-six, chapter seventy-eight of the
laws of nineteen hundred two, and chapter three hundred thirty-
three of the laws of nineteen hundred five, article ten of chapter
six hundred eighty-nine of the laws of nineteen hundred nine, or
article nine of this chapter, and authorized by the superintendent
of banks to engage in the business of making small loans to needy
borrowers not exceeding two hundred dollars to any individual at
any one time at interest exceeding the rate of six per centum per
annum, pursuant to the provisions of this chapter.

Personal loan broker. The term, * personal loan broker,”
when used in this chapter, means any individual, who, by himself,
or as a member of a partnership or unincorporated association, is
authorized by the superintendent of banks to engage in the busi-
ness of making small loans to needy borrowers not exceeding two
hundred dollars to any individual at any one time at interest ex-
ceeding the rate of six per centum per annum, pursuant to the pro-
visions of this chapter. The term, “ personal loan broker,” when
o used, includes any partnership or unincorporated association of
personal loan brokers.

Savings and loan association. The term, “savings and loan
association,” when used in thie chapter, means a domestic moneyed
but non-stock corporation formed for the purpose of encouraging
industry, frugality, home-building, the saving of money by its
members, the accumulation of savings, the lending of such accumu-
lations to its members, and the repayment to each member of his
savings when they have accumulate. to a certain sum, or at any
time when he shall desire the same, or the association shall desire
to repay the same. The term, “savings and loan association,”
shall include every corporation, company or association doing busi-
ness in this state and having for a part of its title or name the
words “building association,” “building and loan association,”
“building and mutual loan association,” *savings and loan asso-
ciation,” “savings association,” * co-operative loan association,” or
“ co-operative bank,” and every corporation, company or associa-
tion whose shares are wholly or in part payable by a cumulative
fund in regular or periodical instalments, or which is doing busi-
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ness in the form and of a character similar to that authorized by
this chapter organized or incorporated in this state.

Land bank of the state of New York. The term “land bank
of the state of New York,” when used in this chapter, means a
domestic moneyed but non-stock co-operative corporation for sav-
ings, the membership of which is composed of * savings and loan
associations,” doing business in pursuance of the provisions of ar-
ticle ten of this chapter, for the purpose of issuing and redeeming
debenture bonds secured by first mortgages pledged by its members,
and for otherwise promoting their interests.

Credit union. The term, “ credit union,” when used in this
chapter, means a domestic moneyed but non-stock corporation or-
ganized under article eleven of chapter six hundred eighty-nine
of the laws of nineteen hundred nine, as amended by chapter five
hundred eighty-two of the laws of nineteen hundred thirteen, or
article eleven of this chapter, for the purpose of promoting thrift
among its members and of making loans to its members at reason-
able rates with or without security.

Source.— Former § 2 with alterations and additions.

BANK.— Much of the altered language of this definition was taken from
subdivision 1 of former § 66 relating to the powers of banks. The words
““real or ” are new. The power to issue circulation has been omitted owing to
the federal tax on state bank circulation, and to the currency features of the
federal reserve act — of which member state banks may take advantage.

INDIVIDUAL BANKER.— The present law makes no provision for indi-
vidual bankers not already engaged in business; but the rights of those en-
gaged in business at the time the act took effect are preserved by § 143. At
that time only one individual banker was engaged in business in the state.

Under the former law the term meant a person who had complied with the
requirements of law and was authorized by the banking department to en-
gage in the business of banking, and was subject to the banking law and the
supervision of the superintendent of banks. People v. Doty, 80 N. Y. 225;
Perkins v. Smith, 116 N, Y. 441; People v. Young, 207 N. Y, 522, 528; Hall v.
Baker, 66 App. Div. 131. :

This is the meaning of the term as used in § 14 of the Tax Law (post).
Atty.-Gen. Rep. (1910) 670.

PRIVATE BANKER.— This definition is new. Until the passage of the
present law no private bankers were subject to the supervision of the super-
intendent of banks. See note to § 150.

Previous to that time the term had a well-recognized meaning, viz., a per-
son or firm engaged in the banking business without authority from the



6 Baxkine Law. ' 8§ 2.

banking department and not subject to the banking law or the supervision
of the superintendent of banks. People v. Doty, 80 N. Y. 225, Perkins v.
Smith, 116 N. Y. 441; People v. Young, 207 N. Y. 522, 528; Hall v. Baker,
66 App. Div. 131.

The receipt of deposits of employes of a mercantile company by any form
of trust would involve the business of private banking. Atty. Gen. Rep.
June 24, 1920, ’

TRUST COMPANY.—This definition is identical with that contained in
former § 2.

SAVINGS BANK.— Former definition revised so as to negative more clearly
implied powers. “ Dividends” has been substituted for “interest” in refer-
ring to earnings credited to depositors.

INVESTMENT COMPANY.— This definition differs from that of “ Mort-
gage, Loan, or Investment Corporation” contained in former § 2 in that the
words “to individuals other than bankers’ have been inserted. The purpose
of the insertion was to exclude from the operation of the act corporations
which do not sell to the public. The clause defining foreign associations and
individuals as foreign corporations has been omitted because the purpose of its
inclusion was in conflict with the federal constitution.

Opinion that a corporation which receives money, accumulates and agrees
to pay back is under the supervision of the banking department. Atty.-Gen.
Rep. (1806) 208.

As to the right of corporations organized under the Business Corporations
Law to exercise investment company powers, see post, notes to §§ 293, 309.

SAFE DEPOSIT COMPANY.— Identical with the definition in former § 2.

PERSONAL LOAN COMPANY.— This differs slightly in language from the
definition of “ Personal Loan Association” in former § 2. The amendment
expresses the special power possessed by such corporations to charge interest
in excess of six per centum per annum.

PERSONAL LOAN BROKER.— New. Such brokers were not regulated
under the former Banking Law. See note under § 369.

SAVINGS AND LOAN ASSOCIATION.—The first sentence of this defi-
nition varies but slightly from that contained in former § 2, the principal
change being the insertion of the words “domestic moneyed but non-stock.”
The second sentence is identical in substance with former § 238, except no
provision is made for foreign corporations or associations not already engaged
in business in the state when the present law took effect.

LAND BANK OF THE STATE OF NEW YORK.— New. See note to § 450.

CREDIT UNION.— Practically the same as the definition in former § 2.
Words “ domestic moneyed but non-stock ”’ inserted.
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§ 3. Definitions of terms used in chapter.

Guaranty fund. The term “ guaranty fund,” when used in
this chapter, means a fund created by a mutual non-stock corpo-
ration to which this chapter is applicable and pursuant to its pro-
visions, from its earnings or from contributions, which is not avail-
able for the payment of expenses, so long as such corporation has
any undivided profits, or for the payment of dividends, and against
which losses upon its investments, whether resulting from deprecia-
tion in the value of its securities or otherwise, may be charged,
without encroaching upon its undivided profits or net earnings,
until such guaranty fund is exhausted.

Surplus. The term, “surplus,” when used in this chapter,
means the excess of assets over liabilities including liability to
stockholders.

Surplus fund. The term, “ surplus fund,” when used in this
chapter, means a fund created pursuant to the provisions of article
three or five of this chapter by a bank or trust company from its
net earnings or undivided profits, which to the amount specified in
such articles is not available for the payment of dividends and
cannot be used for the payment of expenses or losses so long as
any such corporation has undivided profits.

Total profits. The term, “‘total profits,”” when used in this
chapter, means the total amount of undistributed net earnings of
any corporation to which this chapter is applicable from the date
of its organization, including such portions of its surplus fund or
guaranty fund as have been derived from net earnings or from
undivided profits.

Undivided profits. The term, “ undivided profits,” when used
in this chapter, means the credit balance of the profit and loss ac-
count of any corporation to which this chapter is applicable.

Net earnings. The term, “ net earnings,” when used in this
chapter, means the excess of the gross earnings of any corporation
to which this chapter is applicable over expenses and losses charge-
able against such earnings during any dividend period.

Dividend period. The term, “ dividend period,” when used in
this chapter, means the period from the date as of which the last
dividend of any corporation to which this chapter is applicable
was declared to the date selected for the declaration of the next
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dividend ; or the period from the date when its corporate existence
began to the date as of which the'first dividend is declared.

Time deposits. The term, “ time deposits,” when used in this
chapter, means all deposits the payment of which cannot legally
be required within thirty days,

Demand deposits. The term, “ demand deposits,” when used in
this chapter, means deposits payment of which can legally be
required within thirty days.

Aggregate demand deposits. The term ‘aggregate demand
deposits,” when used in this chapter, means the deposits against
which reserves must be maintained, by banks, trust companies and
private and individual bankers and includes total deposits, all
amounts due to banks, bankers, trust companies and savings banks,
the amounts due on certified and cashiers’ checks, and for unpaid
dividends, less the following items:

Total time deposits:

Deposits secured by the deposit of outstanding unmatured
stocks, bonds or other obligations of the state or city of New York;

Deposits to an amount not exceeding either the market or par
value of outstanding unmatured stocks, bonds or other obligations
of the state or city of New York owned and held by such corpora-
tion or banker;

Deposits due to the United States of America, representing the
proceeds of the sale of bonds or certificates of the said United
States known as the war loan of nineteen hundred and seventeen,
or the proceeds of any other bonds or certificates of the United
States hereafter issued for war purposes;

The amounts due it on demand from banks, bankers and trust
companies other than its reserve depositaries, including foreign
exchange balances credited to it and subject to draft;

The excess due it from reserve depositaries over the amount
required to maintain its total reserves,

Reserves on hand. The term, “ reserves on hand,” when used
in this chapter, means the reserves against deposits kept in the
vault of any individual or corporation or deposited with a federal
reserve bank pursuant to the provisions of this chapter.

Reserves on deposit. The term, “reserves on deposit,” when
used in this chapter, means the reserves against deposits main-
tained by any individual or corporation pursuant to this chapter
in reserve depositaries, other than a federal reserve bank located
in this state, and not in excess of the amount authorized by this
chapter.

Total reserves. The term, ¢ total reserves,” when used in this
chapter, means the aggregate of reserves on hand and reserves on
deposit maintained pursuant to the provisions of this chapter.
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Reserve deposttary. The term, “reserve depositary,” when used
in this chapter, means a bauk, trust company or banking corpora-
tion designated by the superintendent of banks as a depositary for
reserves on deposit. .

Stockholder. The term, ‘ stockholder,” when used in this chap-
ter, unless otherwise qualitied, means a person who appears by the
books of a stock corporation to be the owner and holder of one or
more shares of the stock of such corporation.

Shareholder. The term, * shareholder,” when used in this chap-
ter, means a member of a savings and loan association, land bank
or credit union.

Population. The term, “ population,” when used in this chap-
ter, means population as determined by the last state or federal
enumeration; or when used in connection with the words “ unin-
corporated village,” as determined by the superintendent of banks
from the best available sources of information.

Source.— New. None of these terms was defined in the former law except
¢ stockholder.”

Amended by L. 1917, Chaps. 433 and 579. In effect May 21, 1917.

Reserves on deposit. Amended by L. 1918, ch. 92. In effect March 27, 1918.

AGGREGATE DEMAND DEPOSITS.—The amount of deposits against
which reserves were required to be carried under the former law (Banks,
§ 67; Trust Companies, § 198) excluded “ an amount equal to the market
value, but not exceeding the par value” of obligations of the State on
City of New York owned by such institution, but keld by public officers in
trust for such institution. This provision has been eliminated in the new
law by the definition of aggregate demand deposits, and only the value of
such items may be excluded as are owned and held by such institution. Bank
credits receivable on demand in excess of the amount of its total reserves
maintained as reserves on deposit may also be excluded.

STOCKHOLDER.— The definition in former § 2 included not only holders of
record but all other legal and equitable owners, with the exception of certain
pledgees. Such definition has formed originally part of a section fixing the
liability of stockholders to creditors of the corporation and should have been
left there. As to who are liable under the present law as stockholders of
banks, see § 120; of trust companies, see § 206; of safe deposit companies,
see § 322.

The term “stockholder” as used in former § 38 (new § 496) meant the
actual owner of the stock. Matter of Rogers, 102 App. Div. 466. Under the
present definition, the proceeding provided for by that section can only be
taken by the holder of record.

SHAREHOLDER.— Members of these corporations are not “stockholders”
in the ordinary sense. Their status is more nearly analogous to that of de-
positors in savings banks. Atty.-Gen. Rep. (1910), 841.
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ARTICLE II.

Banking department; powers.and duties of superintendent.

Section 10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22,
3.
24.

Banking department; superintendent.

Official seal of superintendent,

Offices and furniture.

Deputies, clerks, examiners, special agents and other employees.
Bond of deputy acting as superintendent.
Restrictions on examiners.

Retirement of deputies, clerks and examdners.

How expenses of department defrayed.

Fees for copies and certifications,

Reimbursement of state treasury.

Notice of intention to organize.

Superintendent shall refuse to file defective certificate.
Filing certificate for examination.

Investigation of applicant.

Authorization certificate.

24a. Special authorization to banks to exercise fiduciary powers; when

a5.
26.
27.
28.
29.
30.
31.
32.
33.
34.
35.
36.
.
38.
39.
39a.

40.
41.
42,
43.
44.
45.
46.
47.
48.
49.
50.
61.

issued ; contents; filing and recording.
Investigation of private banker's afidavit.
Revocation of acceptance of private banker’s affidavit.
Licenses to foreign corporations.
Superintendent as attorney to accept service of process.
Revocation of authorization certificate or license in certain cases.
Assessments for encroachments on reserves,
Proceedings for violations of chapter.
Assessmrents, penalties and forfeitures entitled to priority.
Securities deposited with superintendent.
Application of interest or proceeds to assessments or penalties.
Exchange of securities.
Examination and comparison of securities.
Return of securities.
Designation of reserve depositaries.
Examinations and special investigations.
Deposit of securities by national banks acting in a fiduciary
capacity.
Result of examination of savings bank to be certified on records.
Examiners’ and special agents’ reports.
Reports from corporations, bankers and brokers.
Publication of summary of reports.
Superintendent’s powers as trustee for creditors and depositors.
Unclaimed deposits, dividends and interest.
Publication of unclaimed sums.
Index of persons entitled to unclaimed sums.
Discretion of superintendent.
Extension of time by superintendent.
Change of location.
Branch offices.
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Section 52. List of legal investments for savings banks.
53. Estimated market value of bonds.
54. Valuation of securities in arrears of interest.
55. Requiring sale of securities by savings bank.
66. Orders of superintendent.
57. When superintendent may take possession.
58. When possession may terminate.
59. May report delinquencies to attorney-genmeral.
60. Relief against superintendent’s action.
61. Resumption of business.
62. Special duties, assistants, counsel and other employees.
63. Payment of expenses.
64. Procedure where attorneys’ liens asserted.
65. Notice to persons holding assets.
66. Inventory of assets. \
67. Property held by delinquent as bailee.
68. Effect of notice on bailment contract.
69. Liquidation and conservation of assets.
70. Deposit of moneys collected.
71. Superintendent’s powers to act for delinquent.
72. Notice to creditors. .
73. Listing claims.
74. Objections to claims.
76. Acceptance or rejection of claims.
76. Effect of acceptance.
77. Judgments against delinquent not liens.
78. Dividends to creditors.
79. Stockholders’ meeting.
80. Enforcement of stockholders’ liability.
81. Actions against directors, trustees or officers.
82. Public information as to department.
83. Annual report of superintendent.

8§ 10. Banking department; superintendent; appointment; term of
office; qualifications; compensation; oath; bond.

There shall continue to be a banking department charged with
the execution of the laws relating to the individuals, partnerships,
unincorporated associations and corporations to which this chapter
is applicable. The chief officer of such department shall continue
to be known as the superintendent of banks. He shall have
supervision of every such individual, partnership, unincorpo-
rated association and corporation, and shall exercise such pow-
ers and perform such duties as are conferred and imposed
upon him by this chapter or by any law of this state.
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The superintendent of banks shall be appointed by the governor,
by and with the advice and consent of the senate, and after the
termination of the term of office of the incumbent at the time
this act takes effect shall hold his office for the term of three years,
beginning on the first day of July succeeding his appointment and
ending on the first day of July in the third calendar year there-
after, provided that the term of office of the superintendent ap-
pointed to succeed the superintendent who was in office on the
first day of January, ninetcen hundred and fourteen, shall con-
tinue until the first day of July, nineteen hundred and seventeen,
and that a vacancy in such office shall be filled only for the balance

' of the unexpired term. The superintendent shall not, either
‘directly or indirectly, be interested in any corporation to which
this chapter is applicable, or engage in business as a private
banker or personal loan broker. After the termination of
the term of office of the incumbent at the time this act takes effect,
the superintendent of banks shall receive an annual salary of
ten thousand dollars, to be paid monthly. The superintendent
shall, within fifteen days from the time of notice of his appoint-
ment, take and subscribe the constitutional oath of office and file
the same in the office of the secretary of state, and execute to the
people of the state a bond in the sum of fifty thousand dollars,
with two or more sureties to be approved by the comptroller and
treasurer of the state, conditioned for the faithful discharge of
the duties of his office.

Source.—Former § 3.

Oath of office, see Constitution, Art. 13, § 1.

Official bonds, see Pub. Off. Law, §§ 11, 12.

Disqualification of superintendent to serve on jury, see Judiciary Law, § 503.

APPOINTMENT TO FILL VACANCY.— One appointed to fill the vacancy
created by the resignation ol the Superintendent of Banks hold office for the
balance of the unexpired term. Atty.-Gen. Rep. (1896) 86.

AN ASSIGNMEXNT FOR THE BENEFIT OF CREDITORS by a corporation
organized under the banking law does not limit or interfere with the superin-
tendent’s powers over such corporation. Atty.-Gen. Rep. (1901) 265.

§ 11. Official seal of superintendent; sealed instruments to be received
in evidence and recorded.

The secretary of state shall provide the superintendent of banks
with an official seal. Every paper executed by him as such super-



§8 12,13. Powers aNp DuTies oF SUPERINTENDENT. 13

intendent in pursuance of any authority conferred on him by law,
and sealed with his seal of office, shall be received in evidence, and
may be recorded in the proper recording offices in the same manner
and with the same effect as a deed regularly acknowledged.

Source.— Former § 4.

Form of seal, see State Law, §§ 70-74; Pub. Off. Law, § 40.
Sealed documents as evidence, see Code Civ. Proc., § 933.

§ 12. Offices and furniture.

The trustees or other officers having by law the custody of the
public buildings at the state capital, shall assign to the superintend-
ent suitable rooms therein for condueting the business of the bank-
ing department. The superintendent shall, from time to time, fur-
nish the necessary furniture, stationery, fuel, lights and other
vroper conveniences for the transaction of such business.

Source.— Former § 6.

§ 13. Deputies, clerks, examiners, special agents and other employees;
appointment; compensation; oath of office.

The superintendent may appoint a first, a second, a third, and
a fourth deputy, and shall employ from time to time such clerks,
examiners, epecial agents and other employees as he may need to
discharge in a proper manner the duties imposed upon him by
law. They shall perform such duties as the superintendent shall
assign to them and their compensation shall be fixed by him and
paid monthly. Every deputy ehall, within fifteen days after notice
of his appointment, take and subscribe the constitutional oath of
office, and file the same in the office of the secretary of state. Every
examiner shall, before entering upon his duties as such examiner,
take and subscribe the constitutional oath of office and file the
same in the office of the clerk of the county where he resides.

Source.— Former § 5.

Amended by L. 1915, chap. 588. In effect May 10, 1915.

The provision as to the examiner’s oath of office is taken from former
$ 11. The provisions for the appointment of a fourth deputy and of special
agents are new.
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Appointment of special deputics to assist in liquidation, see § 62.

Bonds of deputies, see Pub. Off. Law, §§ 11, 12.

Misconduct by officers of Banking Department, see Penal Law,'$ 300 post.

OOMPENSATION OF SPECIAL EXAMINER.— Where a special examiner
did not apply to the superintendent for a certificate until nearly ten years
after the completion of the services, it was held that the Superintendent
properly refused on the ground that the claim was barred by lapse of time;
also that mandamus did not lie to compel the granting of such certificate,

the remedy, if any, being by certiorari. People v. Preston, 62 Hun 185, af’d
131 N.' Y. 644.

§ 14. Bond of deputy acting as superintendent, when required.

In case of a vacancy in the office of superintendent, or in case of
his absence or inability to act, for thirty successive days, none of
his deputies shall thereafter act as superintendent, until the first
deputy, or if there be a vacancy in the office of first deputy, or he
be absent or unable to act, the second deputy or, if there be a va-
cancy in the office of second deputy, or he be absent or unable to
act, the third deputy, or if there be a vacancy in the office of
third deputy, or he be absent or unable to act, the fourth deputy,
shall have executed to the people of the state a bond in the penalty
of fifty thousand dollars, with two sureties to be approved by the
comptroller and treasurer of the state, conditioned for the faithful
discharge of the duties of the office of superintendent while such
deputy acts as such superintendent.

Sourcer— Former § 5.

§ 15. Restrictions on examiners; penalty.

No examiner shall be appointed receiver of any corporation
or private or individual banker or personal loan broker whose
books, papers and affairs he shall have examined pursuant to a
commission from the superintendent, but he may be appointed by
the superintendent a special deputy to assist in the liquidation of
any such corporation, banker or broker under section sixtytwo of
this article. No examiner shall obtain a loan from any individual,
partnership, unincorporated association or corporation to which
this chapter is applicable, or receive, either directly or indirectly,
from any suck individual, partnership, unincorporated association
or corporation, or from any officer or employee thereof, any sum of
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money or other valuable thing by way of gift, credit or otherwise.
A violation of the provisions of this section by any examiner shall
constitute sufficient grounds for his removal by the superintendent.

Source.— The first clause is taken from former § 11. The rest of the sec-
tion is new.

Appointment of special deputies, see § 62.
Compensation of examiners acting as special deputies, see § 63.

§ 16. Retirement of deputies, clerks and examiners.

The superintendent may, in his discretion, retire any deputy,
clerk or examiner who shall have served in the department for a
period of twenty years and who shall have become physically or
mentally incapacitated for the further performance of the duties
of his position. A person retired from service pursuant to this
section shall be paid out of the funds eppropriated to the bank-
ing department an annual sum, in equal monthly instr.lments, equal
to one-half of the average amount of his annual or per diem salary
for the period of two fiscal years precedmg the time of such
rxtiremect.

Source.— Former § 5a.

§ 17. How expenses of department defrayed; assessments,

All the expenses incurred in and about the conduct of the busi-
nees of the banking department, including the compensation of the
superintendent, his deputies, clerks, examiners, special agents and
other employees, shall be paid in the first instance out of the state
treasury on the certificate of the supermtendent and the ‘#arrant of
the comptroller.

All general expenses incurred in connection with tho supervision
»f the corporations and private and individual bankers and per-
sonal loan brokers required by section forty-two of this chapter to
report to the superintendent shall be charged to and paid by such
corporations, bankers and brokers in such proportions as the
superintendent shall deem just and reasonable.

The expenses incurred and services performed on account of
any such corporation, banker or broker, or on account of any
foreign corporation or its agency to which this chapter is applica-
bie, shall be charged to and paid by the corporation, banker or
broker for whom they were incurred or performed.
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If any such corporation, banker or broker shall not, after due
notice, pay any such charges, the superintendent may applv
thereto the proceeds of the sale of or the interest on any stocks or
bonds in his hands, as provided in section thirty-four of this arti-
cle, or an action may be brought to recover such charges, as pro-
vided in section thirty-one of this article.

Source.— Part former § 7. The provision for payment in the first instance
out of the state treasury is taken from former § 5.

Proceedings ‘to enforce assessments, see § 31

Assessments entitled to priority, see § 32.

Application of interest on or proceeds of securities in payment of assess-
ments, see § 34.

Assessment as liability of bank, see § 135; of trust company, see § 220;
of savings bank, see § 277; of investment company, see § 299; of safe deposit
company, see § 330; of personal loan company, § 366.

AFTER A CORPORATION HAS GONE INTO THE HANDS OF RE-
CEIVERS the superintendent cannot make any assessment against it for
services thereafter rendered. Atty.-Gen. Rep. (1903) 361.

THE CLAIM OF THE STATE FOR REIMBURSEMENT of expenses in-
curred, as provided in this section (formerly § 7) does not constitute a
preferred claim. Atty.-Gen. Rep. April 4, 1911,

§ 18. Fees for copies and certifications.

For every copy of any paper filed in the banking department
und for the certification thereof, except where such copy or certi-
fication is made for the benefit of a corporation or private or in-
dividual banker or personal loan broker to which this chapter is
applicable, the superintendent may charge ten cents per folio, and
for affixing his official seal on such copy and certifying the same,
one dollar.

Source.— New.

§ 19. All moneys received to be paid into state treasury to reimburse
state.

To reimburse the state for advances made by it for the expenses
of the banking department the superintendent shall pay into the
state treasury monthly all moneys received by him from corpora-
tions, private or individual bankers or personal loan brokers, in
payment of his charges or assessments against them or of any
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penalties or forfeitures incurred by them; all moneys applied by
him to the payment of such charges, assessments, penalties or for-
feitures from the proceeds of the sale of or the interest on any
stocks or bonds in his hands deposited by such corporation, banker
or broker which has failed, after due notice, to pay such charges,
assessments, penalties or forfeitures; all moneys recovered in
actions brought by the attorney-general under section thirty-one of
this article; and all fees, perquisites and money received by the
banking department, or any salaried officer or employee thereof,
from any source whatever, on account of services rendered by the
department, or by any such officer or employee in an official ca-
pacity. The superintendent shall annually, on or before the close
of the fiscal year and before levying an assessment upon such cor-
porations, bankers and brokers to reimburse the state for such
advances, pay into the state treasury such interest as shall have
accrued upon the balances held by him as trustee for the owners
of unclaimed deposits, dividends or interest.

Source— Pm former § 7. Revision eliminates all exceptions and re-
quires all monies to be paid into treasury of state.

§ 20. Notice of intention to organize bank, trust compa.ny or savings
bank; designation of newspaper.

Upon receipt by the superintendent of a notice of intention to
organize a bank, trust company or savings bank, executed in the
manner prescribed by this chapter, he shall forthwith designate
for the publication of such notice a newspaper published in the
village, borough or city, if in a city not divided into boroughs,
specified in such notice as the place where the business of the
proposed corporation is to be transacted; or if no newspaper is
published therein, a newspaper published in the county in which
such place is located ; or if none is published in such county, then
a newspaper published in an adjoining county.

Source.— Part former §§ 61, 131, 181.

As to the notice of intention required to be given in the case of a bank,
see § 101; of a trust company, see § 181; of a savings bank, see § 231.

2
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.

§ 21. Superintendent shall refuse to fille defective certificate.

Upon receipt by the superintendent of any organization certifi-
cate of a corporation proposed to be organized under this chapter,
or any private banker’s certificate submitted pursuant to section
one hundred fifty-one of this chapter, or any personal loan broker’s
certificate submitted pursuant to section three hundred fifty-nine
.of this chapter, if such certificate fails to comply in form or sub-
stance with the requirements of this chapter or is not accom-
panied by such by-laws, affidavits or other documents as are re-
quired by this chapter to be attached thereto or filed therewith,
or if such by-laws, affidavits or other documents are not in con-
formity with the requirements of this chapter, the superintendent
shall forthwith return such certificate, together with such by-laws,
affidavits or other documents, to the proposed incorporators or the
private banker or personal loan broker from whom it was received,
calling attention to the defect or defects therein, and shall refuse
to file such certificate for examination until such defect or defects
shall have been remedied and such certificate, by-laws, affidavits
or other documents shall have been made to comply in all respects
with the requirements of this chapter.

Source.— From former §§ 62, 132, 182.

CROSS-REFERENCES.— For organization certificate of bank, see § 100;
of trust company, see § 180; of savings bank, see § 230; of investment
company, see § 200; of safe deposit company, see § 315; of personal loan
company, see § 340; of savings and loan association, see § 375; of land bank,
see § 421; of credit union, see § 450.

NAMES OF INCORPORATORS.—If the organization certificate contain
names of proposed incorporators which were not in the notice of intention,
the Superintendent should refuse to file it. Atty.-Gen. Rep. (1909) 718.

§ 22. When superintendent shall endorse certificate * filed for ex-
amination.”

If such organization certificate or private banker’s certificate,
and such by-laws, affidavits or other documents as are required to
be attached thereto or filed therewith, comply, or shall have been
so amended as to comply in all respects with the requirements of
this chapter, the superintendent shall forthwith endorse upon each
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of the duplicates of such certificate over his official signature the
words “filed for examination’ with the date of such endorse-
ment.

Source.— Part former §§ 62, 132, 182.

§ 23. Investigation by superintendent of proposed corporation, pri-
vate banker or personal loan broker; refusal or approval;
filing certificate.

‘When any such certificate shall have been filed for examination,
the superintendent shall thereupon ascertain from the best sources
of information at his command, and by such investigation as he
may deem necessary, whether the character, responsibility and gen-
eral fitness of the person or persons named in such certificate are
such as to command confidence and warrant belief that the business
of the proposed corporation, private banker or personal loan broker
will be honestly and efficiently conducted in accordance with the
intent and purpose of this chapter, and whether the public con-
venience and advantage will be promoted by allowing such pro
posed torporation, private banker or personal loan broker to engage
or continue in business.

In the case of a private banker who has not submitted with his
certificate the affidavit specified in section one hundred and sixty
of this chapter or whose affidavit has been refused by the superin-
tendent as provided in section twenty-five of this article, the super-
intendent shall also ascertain in like manner whether the facts
stated in such certificate are true.

In the case of a proposed savings bank the superintendent shall
also ascertain in like manner whether greater convenience of access
to a savings bank will be afforded to any considerable number of
depositors by opening a savings bank in the place designated in the
certificate, whether the density of the population in the neighbor-
hood of such place and in the surrounding country affords a reason-
able promise of adequate support for the proposed savings bank,
and whether the contributions to the initial guaranty fund and ex-
pense fund have been paid in cash.

After the supermtendent shall have satisfied hlmselt by such
investigation whether it is expedient and desirable to permit such
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proposed corporation, private banker or personal loan broker to
engage or continue in business, he shall within sixty days after the
date of the filing of such certificate for examination, endorse upon
each of the duplicates thereof over his official signature the word
“ approved ” or the word * refused,” with the date of such endorse-
ment. In case of refusal he shall forthwith return one of the
duplicates, so endorsed, to the proposed incorporators, private
banker or personal loan broker from whom such certificate was
received. In case of approval he shall forthwith give notice
thereof to the proposed incorporators, private banker or personal
loan broker and file one of the duplicate certificates in his own
office and the other in the office of the clerk of the county in which
is located the place of business of such proposed corporation, pri-
vate banker or personal loan broker.

Source.— Part former $§ 63, 133, 134, 182, 212, 281, 300, 331. The para-
graph relating to private baukers is new. .

SUPERINTENDENT'S EXERCISE OF DISCRETION NOT REVIEW-
ABLE.—The refusal of the superintendent to authorize a private banker
to continue in business is not subject to judicial review except for an abuse
of discretion. Matter of Lunghino & Sons, 176 App. Div. 285.

§ 24. Authorization certificate; when and to whom issued; contents;
filing and recording. .

Before authorizing any corporation, private banker or personal
loan broker to begin or continue business the superintendent shall
be satisfied that such corporation, banker or broker has in good
faith complied with all the requirements of law and fulfilled all
the conditions precedent to commencing business imposed by this
chapter. In the case of every stock corporation, he shall examine
or cause an examination to be made in order to ascertain whether
all of its capital stock has been fully paid in cash. In the case
of every personal loan broker and of every private banker subject

A
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to all the provisions of article four of this chapter, he shall
examine or cause an examination to be made in order to ascertain
whether there has been invested in such business, or deposited in
cash to be invested therein, the amount of permanent capital stated
in the certificate of such banker or broker.

If satisfied that such corporation, banker or broker has in good
faith complied with all the requirements of law and fulfilled all
the conditions precedent to commencing business imposed by this
chapter, the superintendent shall, within six months after the date
on which such organization certificate or private banker’s or per-
sonal loan broker’s certificate was filed by him for examination,
but in no case after the expiration of that period, issue under his
hand and official seal, in triplicate, an authorization certificate to
the person or persons named in such organization certificate or pri-
vate banker’s or personal loan broker’s certificate. Such authoriza-
tion certificate shall state that the corporation, private banker or
personal loan broker named therein has complied with the pro-
visions of this chapter and with all the requirements of law, that
it is authorized to transact within this state the business specified
therein, and that such business can safely be intrusted to it. One
of the triplicate authorization certificates shall be transmitted by
the superintendent to the corporation, private banker or personal
loan broker, thereby authorized to commence or continue business,
another shall be filed in the office of the superintendent, and the
third shall be filed by the superintendent in the county clerk’s
office wherein the organization certificate of such corporation or the
private banker’s or personal loan broker’s certificate has been filed
by him. The superintendent and said county clerk shall respec-
tively attach such authorization certificate to such organization
certificate or private banker’s or personal loan broker’s certificate
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previously filed in his office and shall record both such certificates
in the book of records of incorporation therein.
Source.— Part former §§ 12, 32.

CERTIFICATE.— The Superintendent of Banks has discretion to refuse a
certificate of authorization for e state bank of discount. Atty.-Gen. Rep.
(1804) 4083.

§ 24-a. Special authorization to banks to exercise fiduciary powers;
when issued; contents; filing and recording.

The superintendent may by special authorization grant banks
applying therefor the right to act as trustee, executor, admin-
istrator, registrar of stocks and bonds, guardian of estates,
assignee, receiver, committee of estates of lunatics or in any other
fiduciary capacity in which trust companies are permitted to act.

Before authorizing any bank to exercise such fiduciary powers
or any of them the superintendent shall be satisfied that such bank
has in good faith complied with all the requirements of law and
fulfilled all the conditions precedent to the exercise of such powers
imposed by this chapter. In passing upon applicants for permis-
sion to exercise such fiduciary powers, the superintendent may
take into consideration the amount of capital and surplus of the
applying bank, whether or not such capital and surplus is suffi-
cient under the circumstances of the case, the needs of the com-
munity to be served and any other facts and circumstances that
seem to him proper, and may grant or refuse the application
accordingly ; provided that no special authorization shall be issued
to any such bank having a capital less than the capital required by
law of a trust company in the same place; and the superintendent
shall examine or cause an examination to be made to ascertain
whether such bank has the requisite capital.

If satisfied that such bank has in good faith complied with all
the requirements of law and fulfilled all the conditions precedent
to the exercise of such powers imposed by this chapter, the super-
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intendent may, within six months after the date on which tk
application of such bank was filed, issue under his hand and of-
cial seal, in triplicate, a special authorization certificate to gch
bank. Such certificate shall state that such bank named theein
has complied with the provisions of this chapter and with & the
provisions of law applicable to banks exercising fiduciary ywers,
and that it is authorized to exercise such fiduciary power as are
enumerated therein. One of the triplicate special authaization
certificates shall be transmitted by the superintendent ofbanks to
the bank thereby authorized to exercise the powers @umerated
therein, another shall be filed and recorded in the office £ the super-
intendent and the third shall be filed by the superintpdent in the
office of the clerk of the county in which such bak is located,
and the county clerk shall record such certificate h the book of
records of incorporations in his office.
Added by L. 1919, ch. 159. In effect Apr. 9, 1919.

§ 25. Affidavit of private banker; investigation; refusal or accept-
ance.

Upon receipt by the superintendent of an affidavit submitted
by a private banker pursuant to section one bundred and sixty of
this chapter, if such affidavit fails to comply in form or substance
with the requirements of such section, he shall refuse to file it
for examination until the defect or defects therein shall have been
remedied. If such affidavit complies, or shall have been so
amended as to comply in all respects with the requirements of
such section, he shall forthwith endorse upon each of the dupli-
cates thereof over his official signature the words “filed for ex-
amination” with the date of such endorsement. Thereupon he
shall, by such investigation as he may deem necessary, satisfy
himself whether the facts stated in such affidavit are true. If
from such investigation it shall appear to him that any of such
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,atements are untrue, he shall, within thirty days after the date
0 which such affidavit was endorsed *filed for examination,”
ellorse on each duplicate thereof over his official signature the
wol “ refused ”” with the date of such endorsement and return,
one f such duplicates, so endorsed, to the private banker from
whor it was received. If the superintendent shall be satisfied
that th facts stated in such affidavit are true, he shall, within the
time abve specified, endorse on each duplicate thereof over his
official sknature the word “ accepted ” with the date of such en-
dorsement and shall forthwith give notice thereof to such private
banker ancfile one of such duplicates in his own office and the
other in the fice of the clerk of the county in which the certificate
of such privae banker has been filed.

Source.— New.

§ 26. When acomtance of private banker’s afidavit may be revoked;
notice ol revocation.

If at any time the superintendent shall have reason to believe
that any private banker whose affidavit the superintendent has
accepted as provided in the last preceding section is not keeping
permanently invested in this state in his banking business the
amount of capital specified in such affidavit, or, if such banker is
engaged in such business in a city of the first class, that such
banker is paying or crediting or advertising to pay or credit any
interest, or is paying, erediting or giving any bonus or gratuity
whatever or anything of value, on deposits of less than the amount
stated in such affidavit, or that any material statement in such
affidavit was in fact untrue, the superintendent shall forthwith in-
stitute such investigation as he shall deem necessary to ascertain the
truth of such facts and may examine or cause an examination to
be made into the hooks, papers and affairs of such private banker
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so far as may be necessary for such purposes. If from such in-
vestigation or otherwise the superintendent shall be satisfied that
such banker is not keeping such capital so invested, or, if such
banker is engaged in such business in a city of the first class, that
such banker is paying or crediting or advertising to pay or credit
any interest, or is paying, crediting or giving any bonus or gratuity
whatever or anything of value, on deposits of less than the amount
stated in such affidavit, or that any material statement in such
affidavit was in fact untrue, the superintendent may, over his
official signature, notify such private banker that the acceptance of
such affidavit is revoked. Such notice shall be executed in tripli-
cate and the superintendent shall transmit one copy to such private
banker, attach another to the duplicate of such affidavit on file in
his own office and file the third copy thereof in the county clerk’s
office in which the other duplicate of such affidavit has been filed.

Source.— New.

§ 27. Licenses to foreign corporations; renewal.

Upon receipt by the superintendent from any foreign corpora-
tion of an application in proper form for leave to do business in
this state under the provisions of this chapter, he shall, by such
investigation as he may deem necessary, satisfy himself whether
the applicant may safely be permitted to do business in this state.
If from such investigation he shall be satisfied that it is safe and
expedient to grant such application and it shall have been shown
to his satisfaction that such applicant may be authorized to en-
gage in business in this state pursuant to the provisions of this
chapter and has complied with all the requirements of this chap-
ter, he shall issue a license under his hand and official seal author-
izing such applicant to carry on such business at the place desig-
nated in the license and, if such license is for a limited time,

specifying the date upon which it shall expire. Such license
¢hall be executed in triplicate and the superintendent shall
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transmit one copy to the applicant, file another in his own office
and file the third in the office of the clerk of the county in which
is located the place designated in such license. Whenever any
such license is issued for one year or less, the superintendent may,
at the expiration thereof, renew such license for one year.

Source.— Former §§ 33b, 283, 284, 285.
CROSS-REFERENCES.—As to licensing of foreign banks, see §§ 144-147;
of foreign investment companies, see §§ 303-308.

Extent to which foreign trust company may transact business in state, see
§ 223.

§ 28. Superintendent as attorney to accept service of process.

Whenever pursuant to any provision of this chapter, the super-
intendent shall have been duly appointed attorney to receive serv-
ice of process for any foreign corporation, he shall forthwith
forward by mail, postage prepaid, a copy of every process served
upon him directed to the president or secretary of such corpora-
tion, at its last known post office address. For each copy of
process the superintendent shall collect the sum of two dollars,
which shall be paid by the plaintiff or moving party at the time
of such service, to be recovered by him as part of his taxable dis-
bursements if he succeeds in his suit or proceeding. The term
process, when used in this section, includes any writ, summons,
petition or order whereby any suit, action or praceeding shall be
commenced.

Source.— Part former §§ 34, 288.

CROSS-REFERENCES.— Appointment of superintendent as attorney to
accept service of process on foreign bank, see § 145; on foreign trust com-
pany acting as executor or trustee in this state, see § 223; on foreign invest-
ment company, see § 304.

§ 29. Revocation of authorization certificate or license in certain
cases.

If at any time the superintendent shall be satisfied that any

private banker, personal loan company, personal loan broker or

foreign corporation to which he has issued an authorization cer-
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tificate or license, is violating any of the provisions of this chap-
ter, or is conducting its business in an unauthorized or unsafe
manner, or is in an unsound or unsafe condition to transact its
business, or cannot with safety and expediency continue business,
the superintendent may, over his official signature and seal of
office, notify the holder of such authorization certificate or license
that the same is revoked. Such notice shall be executed in tripli-
cate and the superintendent shall forthwith transmit one copy to
the holder of such authorization certificate or license, file another
in his own office and file the third in the office of the clerk of the
county in which such authorization certificate or license has been
filed. The superintendent may, in his discretion, publish a copy
of such notice, with such other facts as he may deem proper, for
six successive days, in the state paper published at Albany.

Source.— Former §§ 33b, 287.

CROSS-REFERENCES.— Effect of revocation of license to foreign bank, see
§ 146; of authorization certificate to private banker, see § 158; of license to
foreign investment company, see § 308; of authorization certificate to per-
sonal loan company, see § 351.

§ 30. Assessments for encroachments on reserves against deposits.

If any bank, trust company or private or individual banker
to which this chapter is applicable shall not maintain the total
reserves required by this chapter, the superintendent shall levy
an assessment upon it during such period as any encroachment
upon its total reserves amounting to one per centum or more of
its aggregate demand deposits shall continue, at the following
rates: )

1. At the rate of six per centum per annum upon any such
encroachment not exceeding two per centum of such deposits.

2. At the rate of eight per centum per annum upon any ad-
ditional encroachment in excess of two and not exceeding three per
centum of such deposits.

3. At the rate of ten per centum per annum upon any additional
encroachment in excess of three and not exceeding four per centum
of such deposits.
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4. At the rate of twelve per centum per annum upon any ad-
ditional encroachment thereon.

Source.— New.

CROSS-REFERENCES.— As to designation of reserve depositaries, see §
38.

As to orders by superintendent to make good encroachment on reserves,
see § 56.

As to reserves required to be carried by banks and individual bankers, sce
§§ 112, 143; by private bankers, see § 166; by trust companies, see § 197.

As to proceedings to enforce assessments, see § 31.

Assessments entitled to priority of payment, see § 32.

Application of interest on or proceeds of securities in payment of assess-
ments, see § 34.

Assessment as liability of bank, see § 135; of trust company, see § 220.

§ 31. Proceedings in name of superintendent for violations of this
chapter.

If any corporation or private or individual banker or personal
loan broker to which this chapter is applicable shall refuse or fail,
after due notice, to pay any assessment lawfully imposed upon
it by the superintendent under section seventeen or section thirty
of this article; or if any such corporation, banker or broker or
any officer, director, trustee, agent or employee of any such corpo-
ration, shall refuse or fail, after due notice, to pay any penalty
or forfeiture incurred under any provision of this chapter by such
corporation, banker, broker, officer, director, trustee, agent or em-
ployee, or if any other person or corporation shall violate any of
the prohibitions contained in this chapter ; the superintendent may,
in his discretion, report the facts to the attormey-gemeral, who
shall thereupon, in the name of the superintendent, institute such
action or proceeding as the facts may warrant against such per-
son, corporation, banker, broker, officer, director, trustee, agent or
employee.

Source.— Part former §§ 7, 76, 333.

Cl:OSéS-REFERENCES.— Priority of assessments, penalties and forfeitures,
see § 32.

Application of interest on, or proceeds of securities in payment of assess-
ments, penalties and forfeitures, see § 34.
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§ 32. Assessments, penalties and forfeitures entitled to priority.

In case of the insolvency or voluntary or involuntary liquidation
of any corporation, private or individual banker or personal loan
broker to which this chapter is applicable, all unpaid charges law-
fully assessed against it by the superintendent and all unpaid pen-
alties and forfeitures incurred by it under any section of this
chapter shall be entitled to priority of payment from the assets
of such corporation, banker or broker on an equality with any
other priority given by this chapter.

Source.— New.

CROSS-REFERENCES.—As to priorities generally, see § 78, and annota-
tions thereto.

§ 33. Securities deposited with superintendent; how held; interest
thereon ; lien on deposit of foreign corporation.

All stocks and bonds deposited by any corporation or private or
individual banker with the superintendent pursuant to any re-
quirement of this chapter shall be registered in the name of office
of the superintendent in trust under and pursuant to this chapter.
So long as such corporation or banker shall continue solvent and
comply with the laws of the state, the superintendent shall pay
over to it, or permit it to collect the interest paid on such stocks
or bonds. In case of the insolvency or voluntary or involuntary
dissolution of any foreign corporation which shall have been
licensed by the superintendent to do business in this state, the
superintendent shall have a lien on any securities deposited with
him by such corporation in favor of its creditors and stockholders
residing in this state.

Source.— Former §§ 14, 35, 76. This and the four next succeeling sections
contain all the powers and duties of the superintendent with regard to se.
curities deposited with him. The last sentence of this section is a substitute
for former § 35.

CROSS-REFERENCES.—Application of interest or proceeds in payment of
assessments or penalties, see § 34.

Exchange of securities and withdrawal of excess, see § 35.
Examination and comparison of securities, see § 36.
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Return of securities see § 37.

Deposit of securities with superintendent by bank, see § 105; by individual
banker, see § 143; by private banker, see § 161; by trust company, see § 184;
by domestic investment company, see § 292; by foreign investment company,
see § 306.

PREFERENCE OF DOMESTIC CREDITORS NOT UNCONSTITUTIONAL.
—The giving of a preference to domestic creditors and stockholders in the
securities deposited with the superintendent by a foreign corporation is not a
violation of the provision of the Federal Constitution guaranteeing to the
citizens of each state the privileges and immunities of citizens in other states.
See People v. Granite State Assoc., 161 N. Y. 492, afP’g 41 App. Div. 257.

The Superintendent of Banks may register coupons as well as principal,
but he has no authority to refuse a bond simply because the coupons cannot
be registered. Atty.-Gen. Rep., Jan. 11, 1919,

§ 34. When interest or proceeds may be applied in payment of assess-
-ments or penalties.

If any such corporation or banker shall not, after due notice,
pay to the superintendent any charge assessed against it pursuant
to section seventeen or section thirty of this article or any penalty
or forfeiture incurred by it under any section of this chapter, the
superintendent may apply in payment thereof, with interest at the
legal rate, so much as may be necessary of the interest accruing
on any stocks or bonds deposited with him by such corporation or
banker pursuant to any requirement of this chapter, or in the
case of securities deposited pursuant to sections one hundred five
and two hundred ninety-two of this chapter may sell so much of
such stocks or bonds as may be necessary for that purpose and
apply the proceeds in payment of such assessment, penalty or for-
feiture with interest at the legal rate.

Source.— Part former §§ 7, 76.
See annotations to § 33.

§ 36. Exchange of securities; withdrawal of excess.

Any corporation or private or individual banker which shal!
have deposited with the superintendent in trust any stocks or
bonds in pursuance of any requirement of this chapter, may be
permitted by the superintendent, so long as it shall continue solv-
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ent and comply with the laws of the state, from time to time to
withdraw any of such stocks or bonds upon depositing with the
superintendent other stocks or bonds of the kind it is required by
this chapter to keep on deposit with him, the market value of which
shall be not less than the market value of those withdrawn, except
that, if the market vaiue of the stocks or bonds so held by the
superintendent exceeds the amount which such corporation or
banker is required by this chapter to keep so deposited, the stocks
or bonds in excess of such amount may be withdrawn without de-
positing others in exchange therefor, or the securities so substi-
tuted may be of less market value than those withdrawn, provided
there ehall at all times be on deposit with the superintendent the
smount required by this chapter.

Source.— Part former §§ 14, 15.
CROSS-REFERENCES.— See annotations to § 33.

§ 36. Examination and comparison of securities; receipt to super-
intendent.

Any corporation or private or individual banker which shall
have deposited with the superintendent in trust any stocks or bonds
in pursuance of any requirement of this chapter, may once or
oftener during each fiscal year, and at such time during ordinary
business hours as it may select, examine and compare such securi-
ties 80 deposited by it with the books of the banking department,
and, if found correct, execute to the superintendent a receipt stat-
ing the different kinds of such securities and the amounts thereof,
and that they are in the custody and possession of the superin-
tendent at the date of the receipt. In the case of a corporation
such examination may be made by the president, cashier, secretary
or treasurer thereof or by an agent duly authorized thereto in
writing under the seal of the corporation. In the case of a private
or individual banker such examination may be made by such
banker personally, or if a partnership or unincorporated associa-
tion by a member of such partnership or one of the principal officers
of such association, or it may be made by an agent of such banker
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duly authorized in writing. If made by an agent of such corpora-
tion or banker, so authorized, the receipt of such agent shall have
the same force and effect as if executed by the corporation or
banker.

If any such corporation or banker shall neglect to make any
such examination during any fiscal year, the comptroller and su-
perintendent shall appoint some suitable and discreet person as
agent for such corporation or banker, who shall make such exami-
nation, and if the securities so held by the superintendent shall be
found to agree with the books of the department, such agent shall
execute the receipt above mentioned and transmit a copy thereof
to the corporation or banker in whose behalf it is made, and such
receipt shall be of like force and effect as if executed by such
corporation or banker. The superintendent shall pay to the person
so appointed and making such examination, as a general expense
of the department, such compensation for his services and expenses
in making such examination as the superintendent shall deem just
and reasonable.

Source.— Former § 9.
CROSS-REFERENCES.— See annotations to § 33.

§ 37. Return of securities.

Whenever any banker or corporation which shall have on deposit
with the superintendent in trust any stocks or bonds pursuant to
any requirement of this chapter, shall have paid in full all assess-
ments imposed on and penalties incurred by it under any of the
provisions of this chapter and shall have shown to the satisfaction
of the superintendent that it has ceased transacting business and
has complied with all the provisions of this chapter, the superin-
tendent shall, upon its being shown to his satisfaction that such
corporation or banker is solvent and that the interests of its
creditors are fully protected, return such securities to such cor-
poration or banker.

Source.— New.
CROSS-REFERENCES.— See annotations to § 33.
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§ 38. Designation of reserve depositaries.

The superintendent shall, in his discretion, upon the nomina-
tion of any bank, trust company or private or individual banker,
designate a depositary or depositaries for the reserves on deposit
of such corporation or banker provided for by this chapter. Ex-
cept as otherwise provided in this section, such depositary shall
be a bank, trust company or national banking association located
in this state. But no bank, trust company or national banking
association shall hereafter be designated as a depositary of any
such reserves unless it shall have a combined capital and surplus
of at least

1. One million dollars, if located in a borough of a city
which borough has a population of two million two hundred
thousand or over;

2. Seven hundred and fifty thousand dollars, if located in
a borough of a city which borough has a population of one
million or over and less than twc million two hundred thou-
sand or in a city which has a population of four hundred thou-
sand or over;

3. Five hundred thousand dollars, if located elsewhere in
the state.

No such corporation, if located in a borough having a population
of two million two hundred thousand or over, shall be designated
as a reserve depositary for any bank, trust company or private or
individual banker having a combined capital and surplus greater
than its own, unless the combined capital and surplus of such de-
positary exceeds two million dollars.

Such depositary may also be a banking corporation with a capital
and surplus of two million dollars or more, located in the cities of
Chicago, Illinois, Boston, Massachusetts, or Philadelphia, Pennsyl-
vania, provided any such banking corporation shall make such re-
ports as the superintendent may prescribe, and submit to such
examinations as he may deem mecessary.

Source.— Part former §§ 67, 198. The provisions of former § 67 and §
198 permitted reserve deposits to be made in institutions approved generally
by the superintendent as reserve depositaries. Under the present law the

depositing institution nominates its depositaries to the superintendent, who
thereupon designates from such nominees the depositaries for such institu-

8



34 Baykixg Law. § 39.

tion. The capital and surplus requirements of reserve depositaries have
been raised considerably, and unless the capital and surplus of the depositary
exceeds two million dollars, the superintendent cannot designate as a reserve
depositary an institution with a smaller capital and surplus than the depos-
iting institution. The provision permitting the selection of reserve deposi-
taries in certain cities outside the state is also new.

CROSS-REFERENCES.— Assessments for encroachments on reserves, see
§ 30.

As to reserves required to be carried by banks and individual bankers, see
§§ 112, 143; by private bankers, see § 166; by trust companies, see § 197.

A TRUST COMPANY INCORPORATED BY SPECIAL ACT may be desig-
nated by the superintendent as a depositary of lawful money reserve. Atty.-
Gen. Rep. (1900) 165.

§ 39. Examinations of corporations, bankers, brokers and agencies.

The superintendent shall, either personally or by his deputies or
examiners, at least twice in each year visit and examine every
bank, trust company and individual banker, and every private
banker subject to the provisions of article four of this chapter,
except such as shall have duly obtained certain exemptions pur-
suant to section one hundred sixty of this chapter; and he
shall also in like manner visit and examine at least once in
each year every other corporation to which this chapter is
applicable, and every personal loan broker. He shall have
power in like manner to examine every corporation to which
this chapter is applicable, at any time prior to its dissolution, and
every such private and individual banker and personal loan broker,
whenever, in his judgment, such examination is necessary or ex-
pedient. He shall have power in like manner to examine every
agency located in this state of any foreign banking corporation for
the purpose of ascertaining whether it has violated any law of the
state and for such other purposes and as to such other matters as
the superintendent may prescribe.

On every such examination inquiry shall be made as to the con-
dition and resources of such corporation, banker or broker, the
mode of conducting and managing its affairs, the actions of its
directors or trustees if a corporation, the investment of its funds,
the safety and prudence of its management, the security afforded
to those by whom its engagements are held, and whether the
requirements of its charter and of law have been complied with in
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the administration of its affairs; and as to such other matters as
the superintendent may prescribe.

The superintendent may also make such special investigations
as he shall deem necessary to determine whether any individual or
corporation has violated any of the provisions of this chapter.

The superintendent and every such examiner shall have power
to administer an oath to any person whose testimony may be re-
quired on the examination or investigation of any such individual,
corporation, banker, broker or agency, and to compel the appear-
ance and attendance of any such person for the purpose of any
such examination.

Such examination muy be made and such inquiry instituted or
continued in the discretion of the superintendent after he has taken
possession of the property and business of any such corporation,
banker or broker under the provisions of section fifty-seven of this
article until it shall resume business or its affairs shall be finally
liquidated in accordance with the provisions of this article.

If the examination shall be made by the superintendent, or by
one or more deputies or examiners who are compensated by salary
only, no charge shall be made except for necessary traveling and
other actual expenses.

Source.— Part former § 8.
Compelling attendance and testimony of witnesses, see Code Civ. Proc.,
§§ 854-859.

POWER TO EMPLOY APPRAISERS OF REAL ESTATE.— Where it is
necessary to ascertain the value of real estate held by a corporation under
examination, the superintendent has power to instruct the examiner to em-
ploy expert appraisers and pay them out of the fund appropriated for the
payment of examiners. Atty.-Gen. Rep. (1903) 234.

POWER TO CONDUCT INVESTIGATION AFTER CLOSING BANK.—
Prior to the amendment of 1912 authorizing examinations by the superin-
tendent of banks closed by him under former § 19, it was held that the
superintendent had no power to conduot a quasi-judicial investigation of a
closed bank for the purpose of determining how the bank had been brought
to disaster. Matter of Union Bank, 204 N, Y. 313, reversing 147 App. Div.
593, which affirmed 78 Misc. 404.
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§ 39-a Deposit of securities by national banks acting in a
fiduciary capacity; asseesments in oonnection therewith.

The superintendent shall have power to receive from every
national bank which has been granted a special permit by the
federal reserve board to act in a fiduciary capacity under the pro-
visions of subsection k of section eleven of the federal reserve
act as amended September twenty-sixth, nineteen hundred and
eighteen. A deposit of securities of the kind and in the amount
which would be required of a trust company having the same
capital and located in a place of the same population under the
provisions of section one hundred and eighty-four of this chapter.
Such securities shall be registered in the name of the superin-
tendent of banks of the state of New York as trustee for the
beneficiaries of private and court trust funds held by such
national bank, and securities so deposited shall be held for the
protection of such private and court trusts and subject to sale
and transfer, and to the disposal of the proceeds thereof by the
superintendent only on the order of a court of competent juris-
diction. Such national bank, so long as it shall continue solvent
and comply with the laws of this state applicable thereto, may be
permitted by the superintendent to collect the interest on the
securities so deposited and from time to time to exchange such
securities for others as provided by section thirty-five of this
chapter, and may examine and compare such securities as pro-
vided by section thirtysix of this chapter. The superintendent
shall have power to make such charges and assessments for
expenses incurred and services rendered in connection with
such deposits of securities as he shall deem just and reason-
able, and if any such national bank shall not after due
notice pay to the superintendent any charge assessed agaimst it
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pursuant to the authority hereby given, the superintendent may
apply in payment thereof, with interest, at the legal rate, so much
as may be necessary of the interest accruing on any stocks or bonds
deposited with him by such national bank; or he may, in his dis-
cretion, report the facts to the attorney-general, who shall there-
upon, in the name of the superintendent, institute such action or
proceeding as the facts may warrant against such national bank.
In case of the insolvency or voluntary or involuntary liquidation
of any such national bank, all unpaid charges lawfully assessed
against it by the superintendent shall be entitled to priority of
payment from the proceeds of the bonds deposited with such
superintendent.

Added by L. 1919, ch. 229.
Amended by L. 1921, ch. 38. In effect March 9, 1921.

§ 40. Result of examination of savings bank to be certified on
records.

The result of every examination of a savings bank made pur-
suant to the provisions of the last preceding section shall be certi-
fied by the examiners, or one of them, upon the records of the
corporation examined.

Source.— Part former § 8.

§ 41. Examiners’ and special agents’ reports of confidential nature;
publication by superintendent.

Every examiner, duly appointed and sworn, shall, when commis-
sioned by the superintendent, forthwith examine fully the books
and papers and investigate the business and affairs of any corpora-
tion, private or individual banker or persoral loan broker desig-
nated in his commission, and make written report on oath to the
superintendent of the result of such examination. All reports of
examiners and special agents shall be confidential communications
and shall not be made public unless, in the judgment of the
superintendent, the ends of justice or the public advantage will
be subserved by the publication thereof, in which event he may
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publish a copy of any such report or any part thereof in at least

. . . o b .
one daily newspaper published in the city of New York and in
one newspaper published in the county where the principal place
of business of such corporation or banker is located, or in such
other manner as he may deem proper.

Source.— Former §§ 11, 16. The provision regarding the confidential char-
acter of the reports is new.

EXAMINER.— The compensation of an examiner is paid by the bank
which is examined upon the certificate of the superintendent of banks. The
refusal of the superintendent to act should be reviewed by certiorari and
not by mandamus; the examriner’s right to demand compensation begins when

he has completed his work. People ex rel. Best v. Preston, 62 Hun 185;
aff’d 131 N. Y. 644.

Section 41 alone confers upon the Superintendent of Banks the power to
permit the State Board of Tax Commissioners to have access to the reports
of banks, trust companies and savings and loan associations for the purpose
of using them in connection with the work of fixing the ratio between the
assessed valuation and the real value of taxable property. Attorney-General
Rep., May 19, 1915.

8§ 42. Reports from corporations, bankers and brokers.

It shall be the duty of the superintendent to require all corpora-
tions to which this chapter is applicable, all individual bankers
and personal loan brokers and all private bankers to whom article
four of this chapter is applicable to make to him the regular
periodical reports of their condition prescribed by this chapter and
he shall prescribe the form and contents of all such reports. In
addition to such regular reports he may require any such corpora-
tion, banker or broker to make special reports to him at such times
and in such form as he may prescribe, and may direct that such
special reports be verified and prescribe the form of the
verification.

He shall at least once in every three months, designate some
day therein in respect to which every such bank, trust company and
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individual banker, and every such private banker except such as
shall have duly obtained certain exemptions pursuant to section one
hundred sixty of this chapter, shall report to him, and he shall
serve a notice designating such day. Such notice may be served by
delivering the same to such private or individual banker or, in the
case of a corporation, by delivering the same at its place of business
to some officer therein, or it may be served in any case by deposit-
ing it in the post-office enclosed in a post-paid wrapper directed to
such corporation or banker at its principal place of business.

Source.— Former § 21. The provision authorizing the superintendent to
require special reports is new.

CROSS-REFERENCES.— Reports by banks and individual bankers, see §§
133, 143; by private bankers, see § 170; by trust companies, see § 218; by
savings banks, see § 273; by investment companiés, see § 298; by safe deposit
companies, see § 329; by personal loan companies and personal loan brokers,

see § 365; by savings and loan associations, see § 413; of credit umions,
see § 477.

CANNOT REQUIRE REPORT FROM BANK IN LIQUIDATION.— The
superintendent’s power to require reports extends only to “ going ” concerns.
He cannot require a report from a bank in process of voluntary liquidation.
Atty.-Gen. Rep. (1906) 499.

FALSE REPORT — SUPERINTENDENT’S POWERS.— If a false report
is made to the banking department it must be investigated through the
judicial branch of the government which has jurisdiction over such matters.
The superintendent is not invested with judicial powers and cannot decide
whether a person is or is not guilty of a crime. Matter of Union Bank, 204
N. Y. 313, 322.

§ 43. Summary of reports of banks, trust companies and private and
individual bankers to be published.

Within thirty days after the receipt of any quarterly report of
any bank, trust company or private or individual banker, the
superintendent shall publish a summary thereof in a newspaper
at Albany in which notices by state officers are required by law to
be published, arranging the reports of individual bankers and pri-
vate bankers in separate classes, and specifying the names and
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places of business of each, and if partnerships or unincorporated
associations, the names and residences of the members thereof.

Source.— Former § 24.

§ 44. Superintendent’s powers as trustee for creditors and depositors.

The superintendent "shall have power to act in his name of
office as trustee for the creditors and depositors of any corpora-
tion, private or individual banker or personal loan broker to
which this chapter is applicable. As such trustee he may take
and hold stocks, bonds or other securitics deposited with him for
the benefit and protection of such creditors and depositors, may
enter into agreements with any such corporation, banker or
broker, or with the officers, directors or trustees of such corpora-
tion, for the benefit of.its creditors and depositors, and may in
his name of office maintain any action or proceeding necessary
to enforce such agreements.

Source.— New.

§ 45. Unclaimed deposits, dividends and interest; deposit by super-
intendent in trust; preference.

The superintendent may take and hold as trustee for the owners
thereof any sums which remain due to and unclaimed by any
creditor, depositor, stockholder or shareholder of any corporation
or private or individual banker, to which this chapter is ap-
plicable, after the completion of the voluntary or involuntary
liquidation of the business and affairs of such corporation or
banker. Whenever such sums are received by the superintendent
and he is not in possession of the business and affairs of such cor-
poration or banker, he shall give his receipt for such moneys and
shall forthwith deposit them in one or more solvent state banks,
trust companies or savings banks, to the credit of the superin-
tendent of banks in trust for the persons entitled thereto. At
the completion of a liquidation by the superintendent, he shall in
like manner deposit such moneys at the expiration of six months
after the crder for final distribution.

All such deposits by the superintendent shall be entitled to
priority of payment in case of the insolvency or voluntary or in-
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voluntary liquidation of the depositary on an equality with anj
other priority given by this chapter.

Source.— New, exeepi: the sentence relating to liquidations by the superin-
tendent which is taken from former § 19. This and the two succeeding sec-
tions gather together all the powers and duties of the superintendent with
regard to unclaimed deposits, dividends and interest.

CROSS-REFERENCES.— Publication by superintendent of unclaimed
sums, see § 46.

Index to be kept by superintendent, and payment to persons entitled, see
§ 47.

Disposition of unclaimed dividends on liquidation by superintendent, see
§ 78.

Annual report by superintendent as to unclaimed sums, see § 83.

Annual report of unclaimed sums by banks and individual bankers, see
$§ 134, 143; by private bankers, see § 157; by trust companies, see § 219;
by savings banks, see § 274.

§ 46. Superintendent must publish list of unclaimed deposits, divi-
dends and interest every five years.

On the second Wednesday in January, nineteen hundred and
sixteen, and on the second Wednesday in January in each fifth
year thereafter the superintendent shall cause to be published in a
newspaper in the city of New York designated by him and in
a paper in Albany in which notices by state officers are required
by law to be published, a list containing the names of the banks,
trust companies, private and individual bankers and savings banks
which, according to their last reports to him, held unclaimed
deposits, dividends or interest, and the names of the liquidated
corporations and private and individual bankers for the benefit
of whose unlocated depositors, creditors, stockholders and share-
holders, the superintendent holds deposits, dividends or interest
as trustee, together with the full names of the persons to whom
such unclaimed deposits, dividends or interest are credited in
amounts of five dollars or more.

Source.~New.

Amended by L. 1919, ch. 168, and L. 1920, chap. 719. In effect May 11, 1920.

CROSS-REFERENCES.—See annotations to § 45.

Section 46 of the Banking Law must be read in connection with § 36 of
the State Finance Law. Attorney-Gen. Rep., Jan. 5, 1816.

.
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§ 47. Index of persons entitled to unclaimed sums; payment to
persons entitled.

The superintendent shall keep in his office an index of the
names of all persons for whom he holds in trust any unclaimed
deposits, dividends or interest and of the names of all persons
reported to him by any corporation or private or individual
banker as entitled to any such unclaimed deposits, dividends or
interest held by such corporation or banker. Whenever any per-
son shall show by evidence satisfactory to the superintendent that
he is lawfully entitled to receive any such money, the superin-
tendent shall indicate to him the corporation or banker by which
it is held, or, if the superintendent holds such money in trust, he
may pay it over to such person. In cases of doubt or conflicting
claims, he may require of the claimant an order of the supreme
court authorizing and directing the payment thereof, but for any
payment made by him in good faith, by check or order payable
to the creditor, depositor, stockholder or shareholder appearing
from the records in his office to be entitled thereto, he shall be held
harmless and shall not be liable to any subsequent claimant.

Source.— The first senter;ce is taken from former § 30. The provision as
" to payment over to the persons entitled, so far as it relates to unclaimed
dividends on liquidations by the superintendent, is taken from former § 19.

The provision protecting the superintendent against subsequent claimants
is new.

See annotations to § 45.

§ 48. Approval of superintendent; filing.

In any case in which this chapter makes the approval of the
superintendent a condition precedent to the doing of any act, it
shall lie within his sound discretion to grant or refuse his ap-
proval. Such approval, if granted, shall be in writing and a copy
thereof shall be filed in the office of the superintendent.

Source.— New.

APPROVAL NUNC PRO TUNC.— It seems that the superintendent’s ap-
proval may be given nunc pro tunc where an act has been done in good faith
and in ignorance of the statutory requirement. Atty.-Gen. Rep. (1896) 193.

APPROVAL OF CHANGE OF CORPORATE NAME.— Under Gen. Corp.
Law, § 60, an application by a corporation organized under the Banking Law
for leave to change its name must be first approved by the superintendent.
Atty.-Gen. Rep. (1900) 256; Atty.-Gen. Rep. (1902) 186.
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REDUCTION OF CAPITAL.— A reduction of the capital of a corporation
organized under the Banking Law may not be effected without the written
consent of the superintendent. Atty.-Gen. Rep. (1909) 738.

HOW FAR REVIEWABLE BY COURT.— The action of the superintendent
in granting or refusing his approval is not subject to judicial review unless
an abuse of discretion be shown. Matter of Lunghino & Sons, 176 App. Div,
285. '

§ 49. Extensions of time by superintendent.

For satisfactory cause to him shown, the superintendent may
grant extensions of time to corporations or private or individual
bankers or personal loan brokers to which this chapter is ap-
plicable, as follows:

1. He may extend for not more than one year the time within
which any such corporation may commence business. Such exten-
sion shall only be made by an order under his hand and official
seal which shall be executed in triplicate and one copy thereof
shall be filed in the superintendent’s office, one in the office of the
clerk of the county in which the organization certificate of such
_ corporation has been filed, and the third shall be transmitted to
such corporation.

2. He may extend for not exceeding ten days in the case of a
bank, trust company, private banker or individual banker, and for
not exceeding twenty days in the case of any other corporation to
which this chapter is applicable or of a personal loan broker, the
time within which any such corporation, banker or broker is
required to make and file any report to the superintendent.

3. He may extend for such period as he may deem proper the
time within which any corporation or private or individual banker
is required by this chapter to dispose of real estate held by it.

Source.— Subdivision 1 is adapted from former § 136, relating to savings
banks. Subdivision 2 was suggested by former § 21. Subdivision 3 is new.

CROSS-REFERENCES.— Forfeiture of corporate rights by failure to begin
business, see § 485.

Time within which reports must be made by banks and individual bankers,
see §§ 133, 134, 143; by foreign banks, see § 147; by private bankers, see
§8 157, 170; Ly trust companies, see §§ 218, 219; by savings banks, see
§§ 273, 274; by investment companies, see § 298; by safe deposit com-
nanies, see § 329; by personal loan companies and brokers, see § 365; by
savings and loan associations, see § 413; by credit unions, see § 477.

Time within which real estate must be disposed of by banks, see § 107;
by private bankers, see § 163; by trust companies, see § 189; by savings
banks, see § 240.
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ADMINISTRATIVE DISCRETION OF SUPERINTENDENT.—Under for-
mer § 211 (now § 410) requiring a copy of amendments to the by-laws of a
savings and loan association to be filed in the office of the superintendent
within thirty days after the adoption thereof, the Attorney-General was of
the opinion that it was within the administrative discretion of the superin-
tendent to receive such amendments for filing after the statutory period had
elapsed. Atty.-Gen. Rep. (1912) 183.

§ 50. Change of location; approval or refusal; certificate.

Upon receipt by the superintendent of a written application
from any corporation or private or individual banker or personal
loan broker to which this chapter is applicable for leave to change
its place of business to amother place in the same county and
within the limits of the village, borough or city, if in a city not
divided into boroughs, in which its principal place of business is
then located, the superintendent shall, if he shall be satisfied that
there is no reasonable objection to such change of location, give
his written approval of the proposed change. If the proposed
place of business is without such limits, the superintendent shall
designate for the publication of the mnotice of intention to make
such application a newspaper published in the county in which
such place of business is located. Upon receipt by the superin-
tendent of evidence satisfactory to him of due publication of such
notice, he shall, if satisfied that there is no reasonable objection to
such change of location, make a certificate in triplicate under his
band and official seal authorizing such change and specifying the
date cn or after which, and the place to which such change may
be made, and shall file one thereof in his own office, one in the office
of the clerk of such county, and shall transmit the other to such
applicant. If the superintendent shall be satisfied in any case
that such change is undesirable or inexpedient, he shall refuse
such application and notify such corporation or banker of his de-
termination.

Source.— Former §§ 31, 147.

CROSS-REFERENCES.— Change of location by banks, see § 119; by pri-
vate bankers, see § 159; by trust companies, see § 205; by savings banks, see
§ 259; by investment companies, see § 206; by safe deposit companies, see
§ 321; by personal loan companies, see § 352; by savings and loan asso-
ciations, see § 403; by credit unions, see § 460. As to branches, see § 5i
and annotations.
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§ 51. Branch offices; approval or refusal; certificate.

Upon receipt by the superintendent of a written application
for leave to open a branch office from a corporation authorized by
this chapter to open branch offices, he shall make such investiga-
tion as he may deem necessary to ascertain whether the public con-
venience and advantage will be promoted by the opening of such
branch office and whether such corporation has the amount of act-
ually paid in capital required by this chapter. If satisfied that
the granting of such application is expedient and desirable, he
shall make a certificate in triplicate under his hand and official
seal authorizing the opening and occupation of such branch office
and specifying the date on or after which and the conditions under
which it may be opened and the place where it shall be located,
and shall file one triplicate in his own office, one in the office of the
clerk of the county wherein the principal place of business of such
corporation is located, and shall transmit the other to such appli-
cant. If the superintendent shall be satisfied that the opening of
such branch office is undesirable or inexpedient or that such cor-
poration has not the requisite amount of capital actually paid in,
he shall refuse such application and notify such corporation of -
his determination.

Source.— Former §§ 109, 186, subd. 11.

CROSS-REFERENCES.— Branch offices of banks, see § 110; of trust com-
panies, see § 195; of savings banks, see § 245; of investment companies, see
§ 293, subd. 5; of safe deposit eompames, see § 318; of personal loan com-
panies, see § 349.

The superintendent has the power to authorize the maintenance in other
states of branch offices of an investment company which has a combined
capital and surplus of one million dollars. Atty.-Gen., Aug. 22, 1917,

§ 52. Superintendent must furnish savings banks list of legal in-
vestments.

On or before the first day of January, nineteen hundred and
fifteen, and on or before the first day of January in each and
every year thereafter, the superintendent of banks shall mail to
each savings bank in the state a list containing the names of states
and municipalities, the honds of which, in his judgment, if legally
issued and properly executed, conform to the requirements of sec-
tion two hundred and thirty-nine of this chapter, and also as com-
plete a list as is practicable of railroad bonds which, in his judg-

ment, if legally issued and properly executed, conform to the pro-
visions of said section.



46 Baxkineg Law. §§ 53, 54.

In the preparation of such list he may employ such expert as-
sistants as he deems proper and apportion the expense thereof
among the savings banks of the state, or he may rely upon infor-
mation contained in publications which he may deem authoritative
in reference to such matters. He shall be in no way liable for
the omission from such list of the name of any state or munici-
pality the bonds of which conform to the provisions of said sec-
tion, or of any railroad bond which conforms to the provisions of
said section, nor for the inclusion in such list of the name of any
state or municipality the bonds of which do not conform to the
provisions of said section, or of any railroad bond which does not
conform to the provisions of said section.

Source.— New.
CROSS-REFERENCES.— Investments of savings banks, see § 239.

§ 53. Superintendent must furnish savings banks estimated market
value of bonds.

On or before the first day of June and the first day of December
in each year the superintendent shall furnish to each savings bank
a list giving with such detail as he may deem necessary the esti-
mated market values, either specifically or by classes, at which the
bonds held by it, which are legal investments for savings banks,
shall be reported at the date of its next semi-annual report. In
making such valuations the superintendent shall be governed so
far as is practicable by actual sales of such bonds as ascertained by
him, or as reported by the various stock exchanges and financial
papers during the preceding five months, and by gemeral business
conditions.

Source.— New.
Semi-annual reports of savings banks, see § 273.

§ 54. Must determine valuation of securities in arrears of interest.

The superintendent, upon application by any savings bank or
savings and loan association, shall determine and report to it the
valuation of such stocks or bonds, or bonds and mortgages as are
in arrears of interest for six months or more, and of all other in-
vestments not enumerated in section two hundred fifty-seven of
this chapter, from the best information he can obtain; and he may



§§ 55,56. Powgers AND DtrTiES OF SUPERINTENDENT. 47

change the valuation thereof from time to tim~ as he may obtain
other and further information.

Source.— Former § 154.

CROSS-REFERENCES.—How per centum of par value surplus determined,
see § 257.

§ 55. When superintendent may require savings bank to sell securi-
ties.

Wherever any securities purchased by any savings bank pursu-
ant to the provisions of section two hundred thirty-nine of this
chapter shall have, either before or since the time such purchase
was made, ceased to be an authorized investment for the moneys
of savings banks, the superintendent may, in his discretion, require
such savings bank to sell such securities.

Source.— Former § 146, subd. 5, broadened.

POWER UNDER FORMER LAW.—The Attorney-General was of the
opinion that the superintendent had power, under former §§ 8 and 17, to
require a savings bank to dispose of an investment which, though legal when
made, had become illegal by reason of the changed condition and character
of the security. But the power should be so exercised as to prevent loss and
embarrassment in the business of the bank. Atty.-Gen. Rep. (1908) 371.

§ 56. Orders of superintendent.

1. To discontinue unlawful or unsafe practices. Whenever it
shall appear to the superintendent that any corporation to which
this chapter is applicable, or any individual banker, or any private
banker to which article four of this chapter is applicable, or any
personal loan broker or any foreign corporation licensed by the
superintendent to do business under this chapter, has violated its
charter or any law, or is conducting its business in an unauthorized
or unsafe manner, he may issue an order directing the discontinu-
ance of such unauthorized or unsafe practices and requiring the
delinquent to appear before him, at a time and place fixed in said
order, to present any explanation in defense of the practices
directed in said order to be discontinued.

2. To make good impairment of capital. Whenever it shall ap-
pear to the superintendent that the capital stock of any such cor-
poration has been reduced in value below the requirements of law
or of its certificate of incorporation or of its articles of aseociation,
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or that the capital of any such private or individual banker or per-
sonal loan broker has been reduced in amount below the require-
ments of law, he may issue an order directing that such corpora-
tion, banker or broker make good such deficiency forthwith or
within a time specified in such order.

3. To make good encroachments on reserves. Whenever it shall
appear to the superintendent that either the total reserves or re-
serves on hand of any such corporation or private or individual
banker required by this chapter to maintain such reserves are be-
low the amount required by law to be maintained, or that such cor-
poration or banker is not keeping its reserves on hand as required
by this chapter, he may issue an order directing that such corpora-
tion or banker make good such reserves forthwith or within a time
specified in such order, or that it keep its reserves on hand as re-
quired by this chapter.

4. To keep books and accounts as prescribed. Whenever it shall
appear to the superintendent that any corporation to which this
chapter is applicable or any individual banker or personal loan
broker or any private banker subject to the provisions of article
four of this chapter except such as shall have duly obtained certain
exemptions pursuant to section one hundred sixty of this chapter,
does not keep its books and accounts in such manner as to enable
him readily to ascertain its true condition, he may issue an order
requiring such corporation, banker or broker, or the officers thereof
or any of them, to open and keep such books or accounts as he may,
in his discretion, determine and prescribe for the purpose of keep-
ing accurate and convenient records of the transactions and ac-
counts of such corporation, banker or broker.

5. To reduce charges of personal loan company or broker.
Whenever it shall appear to the superintendent that the net earn-
ings of any personal loan company during its preceding fiscal year,
as determined by section three hundred and fifty of this chapter, or
the profits of any personal loan broker during the preceding cal-
endar year, as determined by section three hundred and sixty-four
of this chapter, shall have exceeded twelve per centum of the capi-
tal stock or permanent capital of such company or broker, he may
issue an order requiring such company or broker to reduce interest
rates and charges, so that its annual net earnings or profits, as so
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determined, shall not exceed twelve per centum of its capital stock
or permanent capital.

Source.— Subdivisions 1 and 2 are adsfpfed from former § 17; subdivision 38
from former §§ 67, 198; subdivision 4 from former § 8; subdivision 5 from
former § 313. Former section 17 empowered the superintendent to require
an impairment of capital to be made good within sixty days; the revision
makes provision for ordering such deficiency to be nrade tilo‘)d ¢ forthwith ”
or within a stated time. Former §§ 67 and 198 allowed thirty days within
which to make the reserve good.

CROSS-REFERENCES.— Disobedience of order as ground for taking pos-
session, see § 57.

Assesament of stockholders to make good impairment of capital of bank,
see § 121; of trust company, see § 207; of safe deposit company, see § 323;
Assessments by superintendent for encroachments on reserves, see § 30.

Reserves required to be carried by banks and indivdual bankers, gee §§ 112,
143; by private bankers, see § 166; by trust companies, see § 197.

Requirements as to methods of keeping books of banks, see § 109; of
the private bankers see § 165; of trust companies see § 194; of savings banks,
see f 246; of investment companies, see § 295; of safe deposit companies,
see § 320; of personal loan companies and brokers, see § 367; of savings and
loan associations, see § 391.

Limitation upon :’g:oﬁts of personal loan company, see § 3560; of personal
loan broker, see § .

Where the superintendent notifies the directors of a bank of an impairment
of its capital, and the directors put in enough to make a surplus account
exceeding the amount of such impairment, a contribution by e director com-
stitutes a gift and not @ loan. Andrews v. Cosmopolitan Bank, 101 Misc. 672,

Subd. 2. Loan v. Donation; Andrews v. Cosmopolitan Bank, 183 App. Div.
7817.

8§ 57. When superintendent may take possession of delinquent cor-
poration, banker or personal loan broker,

The superintendent may forthwith take possession of the busi-
ness and property of any corporation to which this chapter is ap-
plicable, or any individual banker or personal loan broker, or any
private banker to which article four of this chapter is applicable
whenever it shall appear that such corporation or banker:

1. Has violated its charter or any law;

2. Is conducting its business in an unauthorized or unsafe
manner;

3. Is in an unsound or unsafe condition to transact its business;

4. Cannot with safety and expediency continue business;

5. Has an impairment of its capital;

6. Has suspended payment of its obligations;

7. Has neglected or refused to comply with the terms of a duly
issued order of the superintendent;

4
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8. Has rofused, upon proper demand, to submit its records and
affairs for inspection to an examiner of the banking department;

9. Has refused to be examined upon oath regarding its affairs.

The superintendent may also forthwith take possession of the
business and property of any savings and loan association which
for two years after due demand or notice of withdrawal has been
filed with it by any shareholder, has failed to pay matured shares
or withdrawals or any part thereof as provided in section three
hundred ninety-eight of this chapter.

Sounce.— Former § 19. Last paragraph taken from former § 229. Sections
67-81 are substituted for the matter contained in former § 19.

CROSS-REFERENCES.— As to voluntary dissolution, see § 486. As to
proceedings to dissolve corporations generally and for voluntary dissolution,
see Gen. Corp. Law, §§ 100-221.

REASONS FOR ENACTMENT OF FORMER § 19.— The reason for the
enactment of former § 19 dgiving the superintendent the right to take charge
of a bank in unsound condition, was because during the financial depression
of 1907 there were a series of receiverships in which the demand for com-
missions and counsel fees were so extravagant as to arouse an instant popu-
lar demand for reform. Matter of Union Bank, 204 N. Y. 313, 316.

A SPECTALLY CHARTERED TRUST COMPANY is subject to this section
By reason of § 187 (former § 197). Atty.-Gen. Rep. (1910) 832,

SUPERINTENDENT ACTS BY VIRTUE OF STATUTE.— In taking pos-
session of a bank under this section the superintendent acts as such by virtue
of statutory authority and not as a result of any proceeding in court, though
his administration is, in certain respects, subject to the action of the State
Supreme Court. In re Bologh, 185 Fed. 825

While the superintendent, in his capacity as a liquidator, has been likened
to a receiver, he is not such to the extent of being a mere agent of the
court. Matter of Union Bank, 176 App. Div. 477 (reversing 96 Misc. 311).

EFFECT OF ASSIGNMENT FOR CRHEDITORS.— ‘The powers of the
superintendent over a corporation organized under the Banking Law are not
limited or interfered with by an assignment for the benefit of creditors.
Atty.-Gen. Rep. (1901) 266.

NECESSITY FOR' EXAMINATION.— “ The plain theory of the statute is
that the superintendent shall not take possession of a bank for purposes of
liquidation until after he has made an examination from which it appears
that the conditions warrant the exercise of the power.” Matter of Union
Bank, 204 N. Y. 313, 317.

EFFECT OF TAKING POSSESSION.— The legal existence of an incor-
porated bank does not cease when the superintendent takes it over. Matter
of Union Bank, 147 App. Div. 593.

The superintendent on taking possession merely becomes a custodian and
liquidator. The cor'Boration is not extinguished and still retains title to its
assets. Lafayette Trust Co. v. Higginbotham, 136 App. Div. T47.

Section 229 of the former Banking Law of 1909, as amended, empowering
the Superintendent of Banks to take possession of the co-operative building
bank, where demands for withdrawals remain unpaid for two years, does not




§§ 58, 59. Powkrs AND DUTIES OF SUPERINTENDENT. 51

amount to a command to such institution to pay within two years, but
relates solely to the sugervisory Bowers of the State Superintendent. Moly-
neaux v. Co-operative Building Bank, 169 App. Div. 731.

Rights of creditors are fixed as of the time the superintendent takes
possession of the bank. People v. Bank of Staten Island, 70 Misc. 634.

After the superintendent has taken possession, the directors have no mr
;%;elgianrg%edings for voluntary dissolution. ‘Matter of Murray Hill s

SUFFICIENCY OF GROUNDS: FOR TAKING POSSESSION.— Where it
appeared that a firm of private bankers had been s‘feculating in stocks with
the capital, that by agreement one member of the firm was allowed to with-
draw capita.l at any time without the consent of the other members, that
the firm’s property and income had been appropriated to the individual use
of one partner, and that the firm capital was impaired, it was held that
the su&erintendent was fully justified in taking possession. Matter of Lun-
ghino & Sons, 176 App. Div. 285.

§ 58. Circumstances under which possession of superintendent may
terminate.

When the superintendent shall have duly taken possession of
such corporation, private or individual banker or personal loan
broker, he may hold such possession until its affairs are finally
liquidated by him, unless:

1. He shall have permitted such corporation or banker to
resume business pursuant to the provisions of section sixty-one of
this article;

2. The superintendent shall have been directed by order of the
supreme court to surrender such possession, pursuant to the pro-
visions of section sixty of this article;

3. The stockholders of such corporation, at a meeting called by
the superintendent pursuant to the provisions of section seventy-
nine of this article, shall have duly determined to appoint, and
shall have appointed, an agent or agents to continue the liquida-
tion of such corporation, and such agent or agents shall have
qualified to take possession of its remaining ussets as provided
in section seventy-nine of this article;

4. The depositors and other creditors of such banker or broker
and the expenses of such liquidation shall have been paid in full.

Source.— Former § 19. The language of the section is all new, but all the
material is collected from former § 19.

§ 59. Superintendent may report delinquencies to attorney-general to
~ procure judgment of dissolution ; reports presumptive evidence.

Whenever the superintendent is entitled to take possession of
any such corporation for any reason set forth in section fifty-
seven of this article, he may report to the attorney-general and
specify in such report the delinquencies of such corporation; and
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the attorney-general may institute an action to procure a judg-
ment dissolving such corporation. Every such report and every
report of a duly instituted examination of such corporation, when
duly verified, shall be presumptive evidence of the facts therein
stated in any action or proceeding against such corporation insti-
tuted by the attorney-general.

Source.— Former §§ 18 and 26.

As to actions by Attorney-General to dissolve corporations, see Gen. Corp.

Law, § 101, et seq.

NO RELATOR NECESSARY.—Upon receiving the r:gort of the superin-
tendent, the Attorney-General may bring an action in the name of the peo-
ple of the state to dissolve the corporation, without waiting for a relator to
set him in motion. People v. Mercantile Co-op. Bank, 53 App. Div. 295.

SUFFICIENCY OF COMPLAINT.—In People v. Manhattan Real Estate,
ete., Co., 176 N. Y. 133, it was held that in an action brought by the Attorney-
General to dissolve a corporation organized under the Banking Law, the com-
paint was demurrable unless it contained a traversable allegation that the
corporation was insolvent or unable to pay its debts, or that it had violated
some specified law. But under the section as it now stands it would seem
sufficient to allege the existence of any of the grounds enumerated in § 67.

For complaint held sufficient in action by Attorney-General to procure dis-
il;)'luti:;)& of corporation, see People v. Republic Sav. & L. Assoc., 53 App.

iv. .

AN ACTION TO DISSOLVE A SAVINGS AND LOAN ASSOCIATION
could be maintained by the Attorney-General under former § 18. People v.
Republic Savings & Loan Assoc., 53 App. Div. 384.

REPORT PRESUMPTIVE EVIDENCE.— An examiner’s report showing
that a corporation was insolvent on a certain date, is prima facie evidence
thereof. People v. Empire Loan & Ins. Co., 15 App. Div. 69.

§ 60. Manner and time within which action of superintendent in
taking possession may be tested.

At any time within ten days after the superintendent has taken
possession of the property and business of any such corporation.
banker or broker, such corporation, banker or broker may apply
to the supreme court, in the judicial district in which the princi-
pal office of such corporation, banker or broker is located, for an
order requiring the superintendent to show cause why he should
not be enjoined from continuing such possession. The court may,
upon good cause shown, direct the superintendent to refrain from
further proceedings and to surrender such possession.

Source.— Former § 19.

EXTENT OF COURT'S POWER.—The power of the Supreme Court to
review the action of the superintendent is limited to ascertaining whether
or not there has been an abuse of discretion. If the court finds that the
superintendent’s action was justified, it cannot direct him to restore possession
upon compliance by the delinquent with certain conditions specified in the
order. Matter of Lunghino & Sons, 176 App. Div. 285.
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§ 61. Superintendent may permit resumption of business.

The superintendent may, upon such conditions as may be ap-
proved by him, surrender possession for the purpose of permitting
such corporation, banker or broker to resume business; but the
superintendent shall not authorize any reduction of capital stock
or capital as one of the terms of such resumption.

Source.— Former § 19. The prohibition against reduction of capital is nev.
and is intended to prevent any diminution of the stockholders’ liability.

SCALING DOWN DEPOSITS OF SAVINGS BANK.— In People v. Ulstei
County Sav. Bank, 64 Hun 434, aff’d 133 N. Y. 689, it was held that, under
Laws of 1882, c. 400, § 278 (repealed by the former Banking Law), the
court had power to permit an insolvent savings bank to resume business upon
scaling down its deposits sufficiently to render the bank solvent; and it
seems that such power resides in the court independently of statute.

By § 280 of the present law express provision is made for reduction of
liability to depositors of an insolvent savings bank. However, the constitution-
ality of this provision has been questioned. See dissenting opinion of Putnam,
J., in In re Eagle Sav. & L. Assoc., 164 App. Div. 867.

§ 62. Special deputies; assistants; counsel and other employees.

The ‘superintendent may, by certificate, under his hand and
official seal, appoint one or more special deputy superintendents
as agent or agents to assist him in liquidating the business and
affairs of any corporation or private or individual banker or per-
sonal loan broker in his possession. The superintendent shall
file such certificate in his office and shall cause a certified copy
thereof to be filed in the office of the clerk of the county in which
the principal office of such corporation, bsnker or broker is
located. He may, from time to time, delegate such special deputy
superintendents to perform such duties connected with such liqui-
dation as he may deem proper. He may employ such expert
assistants and counsel and may retain such of the officers or
employees of such corporation, banker or broker as he may deem
necessary in the liquidation and distribution of the assets of such
corporation, banker or broker. He shall require such security
as he may deem proper from his agents and assistants appointed
pursuant to ‘the provisions of this section.

Source.—Former § 19, in part, without material change.

CROSS-REFERENCES.— Eligibility of examiner to appointment as spe-
cial deputy, see § 15.

Compensation of special deputies, assistants, counsel and other employees,
see § 63.

/
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§ 63. Payment by superintendent of expenses of liquidation.

The superintendent shall pay out of the funds in his hands,
of such corporation or private or individual banker or personal
loan broker, all expenses of liquidation, subject to the: approval
of the supreme court in the judicial district in which the principal
office of such corporation, banker or broker is located, and upon
notice of the application for such approval to such corporation,
banker or broker. He shall, in like manner, fix and pay the com-
pensation of special deputy superintendents, assistants, counsel
and other employees appointed to assist him in such liquidation
pursuant to the provisions of this article. But a special deputy
who, as examiner acting under commission from the superin-
tendent, has previously examined the books, papers and affairs
of such corporation, banker or broker, shall not receive compen-
sation as such special deputy which exceeds by more than five
dollars a day the per diem compensation received by him as exam-
iner at the time of making such examination.

Source.— Former § 19. The last sentence is new.

OROSS-REFERENCES.— Eligibility of examiner to appoint as special
deputy, see § 15.

Appointment of special deputies and employment of counsel and assistants,
see § 62.

COMPENSATION OF COUNSEL.— In view of the fact that the compensa-
tion of counsel was by law payable out of the funds of the insolvent institu-
tion, the court granted an additional allowance of $1,000 in a difficult and
extraordinary case in which the insolvent was successful, although such allow-
ance would not otherwise have been made. First Nat. Bank v. Lafayette
Trust Co., 86 Misc. 558.

Payments by the superintendent out of the assets to an attorney who also
holds the position of assistant district attorney are illegal so far as they are
intended as compensation for services having relation to the discharge of
duties as assistant district attorney. Matter of Union Bank, 96 Misc. 299
(reversed on other grounds, 176 App. Div. 477).

§ 64. Procedure of superintendent to obtain possession of plesdings,

et cetera, in actions against which attorneys’ liens are
asserted.

When the superintendent is in possession of the business and
property of any such corporation or private or individual banker
or personal loan broker, and attorneys’ liens are asserted by attor-
neys of such corporation, banker or broker against any causes of
action to which such corporation, banker or broker is a party, or
against pleadings or other papers in the possession of such attor-
neys relating to such causes of action, or if such liens are asserted
against any evidences of title to any assets or against any of the
assets of such corporation, banker or broker then in the possession
of such attorneys, the superintendent may institute special pro-
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ceedings and petition the court to fix and determine the amount
of said liens. Such proceedings shall be instituted in the county
in which the principal office of such corporation, banker or broker
is located. Upon application of the superintendent and upon
notice to such attorneys to be prescribed by the court, the court
may by order prior to final order in such proceeding direct such
attorneys to deliver to the superintendent all property of such
corporation, banker or broker, against which such liens are
asserted, together with such consents to substitution of attorneys
as the court may direct, upon the superintendent furnishing
security to such attorneys in the manner and to an amount to be
fixed by the court.

Source.— New. The purpose of the section is to prevent delays in liquida-
tion by controversies over counsel fees.

Enforcement of attorney’s lien, see Judiciary Law, § 475.
The procedure to enforce an attorney’s lien. Matter of King, 168 N. Y. 53.

§ 65. On taking possession, superintendent shall notify those holding
assets; effect of notification.

When the superintendent shall have taken possession of the
property and business of any such corporation or private or in-
dividual banker, or personal loan broker, he shall forthwith give
notice of such fact to any and all banks, trust companies, associa-
tions and individuals holding any assets of such corporation,
banker or broker. No corporation, association or individual hav-
ing notice or knowledge that the superintendent has taken posses-
sion of such corporation, banker or broker, shall have a lien or
*broker, for any payment, advance or clearance thereafter made,
charge against any of the assets of such corporation, banker or
or liability thereafter incurred.

Source.— Former § 19, in part, without material change.

§ 66. Inventory of assets and where filed.

After the superintendent shall have taken possession of the
property and business of such corporation or private or individual

* The present banking law passed the legislature under an emergency mes-
sage. Senate print 1530 was amended and passed in both houses on the 27th
day of March, 1914. In the reprint of the bill as amended, after its passage,
two lines were transposed by the printer. The last clause in this section as
passed by both houses read as follows: ‘Shall have a lien or charge against
any of the assets of such corporation, banker or broker, for any payment,
advance or clearance thereafter made, or liability thereafter incurred.”
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banker, or personal loan broker, he shall make in duplicate an
inventory of the assets of such corporation, banker or broker. He
shall file one copy of such inventory in his office and shall cause
one copy to be filed in the office of the clerk of the county in which
the principal office of such corporation, banker or broker is located.

Source.— Former § 19, in part, without material change.

Former § 19 (now § 66) of the Banking Law requiring the superintendeat
to file lists of claims *including and specifying such 5a.ims as have been
rejected by him,” placed upon him the duty of ascertaining which were
valid and which were invalid claims, and his act of returning claims not
rejected is equivalent to an express allowance thereof. Richards v. Robin,
178 App. Div. 536.

§ 67. Disposition by superintendent of property held by delinquent
as bailee, or depositary for hire. '

The superintendent may, after he has taken possession of any
such corporation or private or individual banker or personal loan
broker, cause to be mailed to all persons claiming to be, or appear-
ing upon the books of such corporation, banker or broker to be, the
owner or owners of any personal property theretofore left in the
possession of such corporation, banker or broker as bailee or de-
pository for hire, or the lessee of any safe, vault or box, a notice
in writing in a gecurely closed, post-paid, registered letter directed
to each of such persons at his post-office address as recorded upon
its books, or, if his name is not recorded in said books, at his last
known post-office address, notifying such person to remove all
such personal property within a period stated in said notice, and
not less than sixty days from the date thereof. If such property
shall not have been removed within the time fixed by such notice,
the superintendent may apply to the supreme court in the judicial
district in which such property is located for an order directing
him as to the disposition of such property; and he may cause any
safe, vault or box held by, or on the premises of, such corporation,
banker or broker to be thereafter opened in his presence or in the
presence of one of the special deputy superintendents, and of a
notary public, not an officer or in the employ of the corporation,
banker or broker or of the superintendent, and the contents, if any,
to be sealed and distinctly marked by such notary public, with the
name and address of the person in whose name such safe, vault
or box stands upon the books of the corporation, banker or broker,
and a list and description of the property therein to be attached
thereto. Such package so sealed and addressed together with the
list and description of the property therein, may be kept by the
superintendent in one of the general safes or boxes of the corpora-
tion, banker or broker until delivered to the person whose name
appears thereon or until otherwise disposed of as directed by the
court.

Source.— Former § 19, in part.
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A SPECIAL DEPOSIT OF MONEY with a trust compeny to the credit of
a pending action and subject to the order of the court creates a bailment.
Such money does not become the property of the trust company and does not
Bass to the Superintendent upon his taking poseession. Van Wagoner v.

uckley, 148 App. Div. 808.

DEPOSITS RECEIVED WHILE INSOLVENT.—One d ting drafts
with a bank which is then insolvent to the knowledge of its officers is entitled
to reclaim them from the receiver. The fraud of the bank in holding itself
out as solvent entitles the depositor to rescind the contract implied from such
deposit. Cragie v. Hadley, 99 N. Y. 131.

SUPERINTENDENT'S RIGHT TO RELEASE OR RECEIPT.— The Super-
intendent cannot exact, as a condition of delivering propeng held by the
delinquent as bailee, the execution by the owner of a release of liability on the

art of the delinquent, or of himself, or of his deputy, for wrongful detention.

ut he may exact an ordinary receipt so that he may have an official record
of the acknowledgment of the delivery of the property to the owner. Matter
of Carnegie Trust Co., 162 App. Div. 76.

APPLICATION BY CLAIMANT TO COMPEL SURRENDER OF PROP-
ERTY.— The section does not expressly authorize the court, on the applica-
tion of the claimant, to summarily direct the surrender of propert{.eby the
Superintendent, and it is doubtful whether such an order could made
without the Superintendent’s consent. But where, upon such an application,
the Superintendent consents to the jurisdiction, an order may be made direct-
iu)l'g t!,;z‘ surrender of the property. Matter of Carnegie Trust Co., 162 App.

iv.

§ 68. Effect of superintendent’s notice to remove upon contract of
bailment or of deposit for hire.

After the superintendent shall have duly mailed a notice in
writing, as provided in section sixty-seven of this article, the con-
tract of bailment or of deposit for hire, or lease of safe, vault or
box, if any, between the person duly notified and the corporation
or private or individual banker or personal loan broker shall
cease and determine upon the date for removal fixed in such
notice, and the amount of the unearned rent or charges, if any,
paid by such person shall become a debt of the corporation, banker
or broker to said person.

Source.— Former § 19 in part.

§ 69. Liquidation and conservation of assets; compounding debts and
compromising certain claims.

The superintendent is authorized, upon taking possession of the
property and business of such corporation or private or individual
banker or personal loan broker, to liquidate the affairs thereof and
to do all acts and to make such expenditures as in his judgment
are necessary to conserve its assets and business. He shall pro-
ceed to collect the debts due. He may upon an order of the
supreme court, sell or compound all bad or doubtful debts held by,
and compromise claims against such corporation, banker or broker,
other than deposit claims, and, upon such terms as the court shall
direct, may sell or otherwise dispose of all or any of the real and
personal property of such corporation, banker or broker. In case
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any of the real property so sold is located in a county other than
the county in which the application to the court for leave to sell
the same is made, the superintendent shall cause a certified copy
of said order to be filed in the office of the clerk of the county in
which such real property is located.

Source.— Part former § 19. Power to compromise claims added.

Power to sue, defend, execute, instruments, etc., see § 71.

POWER TO EXPEND BANK’S FUNDS.— When the superintendent deems
it necessary and proper to expend some of the funds of the bank in order to
conserve its assets, he may do so without an application to the Supreme
Court, and not liable for any loss occasioned thereby, unless he has failed
tolexercise honestly his best judgment and discretion. Atty.-Gen. Rep. (1912),
vol. 2. p. 55.

SALE OF REAL PROPERTY.— Where, on petition by the superintendent,
the Supreme Court made an order approving and confirming a private sale of
land belonging to an insolvent trust company, it was held that under the
circumstances of the case the court thereafter had no power to revoke its first
order and make a new one directing that the sale must be at public auction
end at a greater price. Matter of Superintendent of Banks, 207 N. Y. L.

On an application by the superintendent to the Supreme Court for permis-
sion to sell real estate belonging to a bank in his possession, it is not neces-
sary that notice be given to the Attorney-Genmeral under Gen. Corp. Law,
§ 312. Atty.-Gen. Rep., Sept. 29, 1913.

Applications to the court under this section for leave to sell lots of develop-
ment companies should receive special scrutiny. Hutton v. Cons. Briar-
woods Estates et al., 185 App. Div. 663.

In order to sell real estate the superintendent must obtain an order of the
Supreme Court; and approval “by a justice of the supreme court” is not
sufficient. Borough Bank v. Thompson, 172 App. Div. 527.

Upon a petition by the superintendent for an order authorizing the pay-
mrent of a dividend, it is error for the court to direct a sale of the assets
befcre a oertﬁ(n day and the immediate foreclosure of all mortgages. Matter
of Union Bank of Brooklyn, 176 App. Div. 477.

The superintendent, acting as liquidator for failed institutions can not
grant leave of absence for military duty with pay or half pay to employes
engaged in assisting him in such liquidation as such persons are not
“ employees of the state.” Atty.-Gen. May 2, 1817.

§ 70. Deposit of moneys collected; preference.

The moneys collected by the superintendent shall be from time
to time deposited in one or more state banks, savings banks or
trust companies and, in case of the insolvency or voluntary or
involuntary liquidation of the depositary, such deposits shall be
entitled to priority of payment on an equality with any other
priority given by this chapter. .

Source.— Former § 19, in part, without material change.

As to priorities in general, see § 78, and annotations thereto.

§ 71. Superintendent’s power to sue, execute instruments, et ceters,
for delinquent; actions and proceedings preferred; exemp-

tion from filling fees.

For the purpose of executing any of the powers and performing
any of the duties hereby conferred upon him, the superintendent
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may, in the name of the delinquent corporation or private or indi-
vidual banker or personal loan broker, prosecute and defend any
and all actions and legal proceedings. Any such action or proceed-
ing, upon application of the superintendent, shall be entitled to the
same preference to which an action or proceeding by or against a
receiver appointed by the court is entitled in any court of the state.
He may, in the name of the delinquent corporation, banker or
broker, execute, acknowledge and deliver any and all deeds, assign-
ments, bills of sale, releases, extensions, satisfactions, and other
instruments necessary and proper to effectuate any sale, lease or
transfer of real or personal property or to carry into effect any
power conferred or duty imposed upon him by this article or by
order of the supreme court. Any imstrument executed pursuant
to the authority hereby given shall-be as valid and effectual for all
purposes as though the same had been executed by the officers of
the delinquent corporation .by authority of its board of directors,
or by the private or individual banker or personal loan broker per-
sonally. The superintendent shall not be required to pay any fee
to any public officer for filing or recording any paper or instru-
ment executed in pursuance of any power conferred on him by this
section.

Source.— Part former § 19. The last sentence is new, as is also the pro-
vision for preferring causes upon application of the superintendent.

ACTION PROPERLY BROUGHT IN NAME OF CORPORATION.— An
action on a note held by a delinquent corporation is properly brought in its
name. Lafayette Trust Co. v. Higginbotham, 139 App. Div. 747.

Any action with respect to the property or business of the bank should be
brought by or against the corporation, which still retains its corporate exist-
ence, as if still managed by its board of directors. Richardson v. Cheney, 146
App. Div. 686, 690, affirmed 208 N. Y. 541; Van Tuyl v. Schwab, 85 Misc. 172.

MAY SUE AND BE SUED AS’ RECEIVER.— The superintendent when in
possession for purposes of liquidation may sue and be sued in effect as a re-
ceiver. In re Carnegie Trust Co., 161. App. Div. 280.

ENFORCEMENT OF MORTGAGE BY SUPERINTENDENT.— The superin-
tendent may maintain an action to enforce a bond and mortgage held by the
bank, but the action must be brought in the name of the corporation. If
brought in the name of the superintendent the summons and complaint may
be amended, but not nunc pro tunc. There is no power to amend the lis
pendens so as to make it operate against intervening rights, but a new
notice of lis pendens may be filed. It is not necessary to &lead the provisions
of the Bunki.n% Law in the complaind. Van Tuyl v. N. Y. Real Estate Sec.
Co., 153 App. Div. 409, affirmed 207 N. Y. 691.

SET-OFF AND COUNTERCLAIM.—In an action by the superintendent
against an endorser of a note held by the bank the endorser cannot offset his
deposit in the bank against the amount due on the note, if the maker is sol-
vent. Borough Bank v. Mulqueen, 70 Misc. 137. But see Curtis v. Davison,
150 N. Y. Supp. 305. . .

An endorser of a note made for his accommodation may set-off his deposit
against his liability on such note when sued thereon by the superintendent.
Building & Engineering Co. v. Northern Bank, 206 N. Y. 400, affirming 151
App. Div. 942.
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An endorser when sued on the note may set-off his deposit without showing
that the maker is insolvent. The burden is on the plaintiff to show that the
maker is solvent. Carnegie Trust Co. v. Kistler, 152 N. Y. Supp. 240.

Where in an action against the maker of a note held by the bank, the de-
fendant counterclaims his deposit in the bank, this constifutes a sufficient de-
mand to start interest running on the deposit from that time. Sickles v,
Harold, 149 N. Y. 332.

In an action by the superintendent to enforce the payment of rent due to
an insolvent private banker, the tenant may set-off his deposit with such
grivate banker against the claim for rent. Mandel v. Koroner, 149 N. Y.

upp. 466.

V%l;lere the holder of a demand note made by a bank demanded payment less
than an hour before the closing of the bank, it was held that in an action by
the receiver against the holder of the note on a debt due from him to the bank,
the defendant was entitled to set-off the note. Fisher v. Hanover Nat. Bank,
64 Fed. 832.

The right of a debtor of the insolvent institution to off-set a claim held by
him against the institution is not lost by his mailing a check for the amount
of his indebtedness to the institution which does not arrive until after the
superintendent has taken possession. German Nat. Bank v. Carnegie Trust
Co., 172 App. Div. 158.

POWER TO VERIFY REPLY TO COUNTERCLAIM.— The superintendent
or one of his special deputies has power to verify and interpose a reply to a
counterclaim in an action brought by him in pursuance of his duties in liqui-
g‘ating the affairs of a bank. Union Bank v. Kanturk Realty Corp., 72
Misc. 96.

SUIT FOR SPECIFIC PERFORMANCE.—In an action by the superin-
tendent to enforce specific performance of a contract to purchase real estate
of an insolvent institution the complaint must allege that the contract was
approved by an order of the Supreme Court. Borough Bank v. Thompson
172 App. Div. 527.

§ 72. Notice to creditors to make proof of claims.

When the superintendent shall have taken possession of such cor-
poration or private or individual banker or personal loan broker,
and shall have determined to liquidate its affairs he shall notify
all persons who may have claims against such corporations, banker
or broker, to present the same to him and make proper proof
thereof within four months from the date of said notice and at a
place specified therein, and shall specify in said notice the last
date for presenting said proofs. He shall cause said notice to be
mailed to all persons whose names appear as creditors upon the
books of the corporation, banker or broker. He shall also cause
said notice to be inserted weekly in such newspapers as he may
direct for three consecutive months, the first insertion thereof to
be published more than ninety days before the last day fixed in
said notice for presenting proof of claims. After the date specified
in such notice as the last date for presenting proofs of claims the

superintendent shall have no power to accept any claim.

ource.— Part former § 19. The time for presenting and making proof of
claims cannot be later than four rmonths from the date of notice to creditors;
and after this period has expired. the superintendent cannot receive any
further claims, These provisions are new.
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§ 73. Superintendent to list claims duly presented; when and where
filed. :

The superintendent shall make in duplicate a complete list of
all claims duly presented, and shall specify therein the name of
the claimant, the nature of the claim, and the amount thereof.
Within ten days after the last date fixed in said notice to creditors
to present and make proof of claims, the superintendent shall file
one copy of said list in his office, and cause one copy to be filed in
the office of the clerk of the county in which the principal office of
such corporation or private or individual banker or personal loan
broker is located.

Source.— Part former § 19. The provision as to the time within which
list must be filed by superintendent is new.

§ 74. Objections to claims presented may be filed with superintendent
within certain time; procedure upon claim under ebjectioh.

Within thirty days after the last date fixed in said notice to
creditors to present and make proof of claims, objections to any
claim duly presented may be made by any party interested, by filing
with the superintendent such objections in writing, signed by the
objector and duly verified. Unless the superintendent rejects any
claim to which objections have been duly filed with him, he shall,
within thirty days after the time to file such objections has ex-
pired, apply to the supreme court, upon notice to the objector, for
an order directing the superintendent as to the disposition of said
claim. The court may thereupon dispose of said objections or may
order a reference for that purpose.

Source.— Part former § 19. The procedure in liquidation has been modi-
fied by this section. Objections to the allowance of claims must be made
within thirty days from the last day for making proofs. This gives objectors
not less than twenty days to examine the list of claims filed by the Super-
intendent under the provisions of section 74. This provision, and the require-
ment that the superintendent must act upon objections promptly, were
inserted for the purpose of expediting liquidations.

§ 75. Superintendent may accept or reject claims; list of claims
accepted to be filed.

The superintendent shall, not later than thirty days after the
time has expired to file objections to claims duly presented, accept



62 Bavnging Law. § 7e.

or reject every duly filed claim except claims as to which objections
are still pending undetermined by the court. Every claim accepted
by him, he shall endorse ““ accepted ”” and file so endorsed in his of-
fice. If he doubtsthe justice or validity of any claim, he shall reject
such claim and shall endorse the same ‘ rejected ” and file said
claim so endorsed in his office. He shall cause notice of such re-
jection to be served upon the claimant either personally or by mail.
The superintendent shall not determine priorities, in accepting or
rejecting claims; but accepted claims shall be presented to the
supreme court pursuant t3 section seventy-eight of this article
for determination as to their priority of payment. Within thirty
days after the superintendent has accepted or rejected all claims
duly filed, he shall list all claims accepted and all rejected by him
and file one copy of said list in his office and one copy in the office
of the clerk of the county in which the principal office of such cor-
poration or private or individual banker or personal loan broker is
located.

Source.— Part former § 19. The limitation on the time within which
claims must be acted upon and the requirement as to listing claims are
new, as is also the provision prohibiting the superintendent from determining
priorities.

Determination of priorities, see § 78.

COURT CANNOT ORDER PAYMENT OF DEPOSIT.— The Supreme Court
has no power or jurisdiction to order the superintendent, on an application
by a depositor of & bank in the superintendent’s possession, to pay over to
such depositor the amount of his deposit. Matter of Peters, 78 Misc. 453.

COSTS IN ACTION ON REJECTED CLAIM.— Where a claim is rejected
and an action is brought thereon, the plaintiff, is successful, is entitled to
his costs in full out of the assets of the insolvent with interest thereon from
the date of judgment to the time of payment. In re Carnegie Trust Co., 161
App. Div. 230.

INTEREST ON DIVIDEND WHERE CLAIM ESTABLISHED BY ACTION.
—Where a rejected claim is established by action, the creditor is entitled
to interest on his dividend from the time such dividend was paid to other
creditors. In re Carnegie Trust Co., 161 App. Div. 280.

§ 76. Effect of accepting claims; statute of limitations for actions
upon claims not accepted; necessary allegations.

When the superintendent has accepted a duly filed claim and

has filed the same endorsed “ accepted ” in his office, the claimant,
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unless such claim is entitled by law to priority of payment, shall
be entitled to share ratably with other general creditors in the dis-
tribution of the assets of such corporation or private or individual
banker or personal loan broker as such assets are distributed pur-
suant to section seventy-eight of this article.

‘When the time within which the superintendent is required to
accept or reject claims has expired and at any time within six
months thereafter, a claimant whose claim has been duly filed and
has not been accepted by the superintendent may institute and
maintain an action thereon against such corporation, banker or
broker.

No action shall be maintained against such corporation, banker
or broker while the superintendent is in possession of its affairs and
business unless brought within the period of limitation specified
in this section. In all actions or proceedings irstituted against
such corporation, banker or broker while the superintendent is in
possession of its property and business, the plaintiff shall be re-
quired to allege and prove that the claim upon which the action is
instituted was duly filed and that sixty days have elapsed since
the expiration of time for filing said claim and that said claim has
not been accepted.

Source.— Practically new. The six months statute of limitations was con-
tained in former § 19.

FAILURE TO FILE CLAIM.— Depositors who do not prove their claims
forfeit their right to share in the distribution. People v. German Bank, 136
N. Y. Supp. 311.

ACTION DOES NOT LIE AGAINST SUPERINTENDENT.—An action to
enforce a claim against a corporation in the hands of the superintendent
must be brought against the corporation and mot against the superintendent.
Richardson v. Cheney, 146 App. Div. 686, affirmed 208 N. Y, 541.

“It seems to be well settled in this state than an action cannot be main-
tained against the Superintendent of Banks upon a demand existing against
a bank which he is liquidating. The Superintendent of banks is merely a
custodian, liquidator and conservator of the bank and for the purposes of an
action against the bank, the latter is the real party in interest.” Van Tuyl
v. Schwab, 85 Misc. 172.

§ 77. Judgments recovered after superintendent takes possession
shall not be liens.

" A lien shall not attach to any of the property or assets of such
corporation or private or individual banker or personal loan broker
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by reason of the entry of any judgment recovered against such cor-
poration, banke ror broker after the superintendent has taken pos-
session of its property and business and so long as such possession
continues.

Source.— New. The section embodies the rule laid down in Northern Bank
v. Drury, 1562 App. Div. 64. This rule has since been upheld by the Court cf
Appeals in Lafayette Trust Co. v. Beggs, 213 N. Y. 280, affirming 163 App.
Div. 959.

JUDGMENT NOT ENTITLED TO PREFERENCE.— A judgment obtained
by a general creditor of a savings bank against its receiver in an action that
was pending when the receiver was appointed, was held not entitled to a
preference over depositors. People v. Mechanics’ and Traders’ Sav. Inst., 92
N. Y. 7, reversing 28 Hun 375.

§ 78. Dividends to creditors; priorities; disposition of wunclaimed
dividends.

At any time after the date fixed by the superintendent for the
presentation of claims, the supreme court may by order authorize
the supermtendent upon his application to declare out of the funds
remaining in his hands after the payment of expenses, one or more
dividends. . Such order shall specify what claims, if any, are en-
titled to priority of payment, and shall direct the superintendent
regarding the manner of payment of such prior claims. At any
time after the expiration of eight months from said date fixed
for the presentation of such claims, he may by like order declare
a final dividend. Such dividends shall be paid to such persons,
in such amounts, and upon such notice, as the supreme court in
the judicial district in which the principal office of such corporation
or private or individual banker or personal loan broker is located,
may by order direct. Dividends remaining unclaimed or unpaid
in the hands of the superintendent for six months after the order
for final distribution, shall be deposited by him as provided in sec-
tion forty-five of this article.

Source.— Part former § 19. The provision for determination of priorities
is new. Under the limitations of time within which claims must be presented,
actions upon claims instituted, and liquidating officials perform their duties,
it is possible to complete the liquidation of an institution within twelve
months.

CROSS-REFERENCES.— Priority of assessment and penalties, see § 32.

Priority of unclaimed sums deposited by superintendent, see § 45.

Priority of funds deposited by superintendent acting as liquidators, see § 70.

Prohibition against determination of priorities by superintendent, see § 75.

Preference of depositors in case of insolvency or suspension of piivate
banker, see § 156,




§ 78. Powers aAND DuTiEs OF SUPERINTENDENT. 65

Priority of debts due from trust company in fiduciary capacity, see § 188,
subd. 8.

Priority of deposits made by savings bank, see § 278; by savings and loan
associations, see § 414; by the land bank, see § 437; by credit unions, see
§ 456.

Priority of debts due the United States, see U. 8. Rev. Stat., § 3466; 2 Fed.
Stat. Ann., p. 45.

STATE FUNDS are entitled to preference by virture of Const. 1894, art. 1,
§ 16. Matter of Carnegie Trust Co., 206 N. Y. 880; United States Fidelity
and Guaranty Co. v. Carnegie Trust Co., 161 App. Div. 429, affirmed 213
N. Y. 628; United States Fidelity & Guaranty Co. v. Borough Bank, 161 App.
Div. 479, affirmed 213 N. Y, 628.

MUNICIPAL FUNDS are not entitled to preference. Matter of Northern
Bank, 85 Mise. 594, affirmed 163 App. Div. 974 and 212 N. Y. 608.

SUBROGATION OF SURETY TO PREFERENCE.— A surety on a bond
given by a trust company to secure a deposit which is entitled to priority of
payment upon paying the amount to the depositor becomes subrogated to the
right to preferential payment. United States Fidelity & Guaranty Co. v.
Carnegie Trust Co., 161 App. Div. 429, affirmed 213 N. Y. 629; Same v. Same,
161 App. Div. 436, affirmed 218 N. Y. 629; United States Fidelty & Guaranty
Co. v. Borough Bank, 161 App. Div. 479, affirmed 213 N. Y. 628.

FAILURE TO DEMAND A PREFERENCE at the time of filing a claim
against the insolvent does not constitute a waiver of the right to such prefer-
ence in the absence of elements creating an estoppel. United States Fidelity
& Guaranty Co. v. Carnegie Trust Co., 161 App. Div. 429, affirmed 213 N. Y
629.

AGREEMENT NOT TO DRAW OUT DEPOSIT.— A bank discounted note:
aggregating $6,000 for a depositor upon the latter’s agreement not to draw
out $2,000 of the amount credited to him until the notes were paid. Accord.
ingly he delivered to the bank his check for $2,000 payable to its order. The
bank accepted the check payable at another bank, and subsequently collected
the same and credited the amount back to the depositor’s account but with-
out his knowledge. Thereafter the superintendent took possession of the
bank and the depositor sued him to recover the $2,000. It was held that the
depositor was not entitled to priority, but must file his claim and share with
the other creditors. Richardson v. Cheney, 146 App. Div. 686, affirmed 208
N. Y. 541

CREDITOR OBTAINING IMPROPER PREFERENCE.— Where a depositor
has checks outstanding at the time the bank is closed and the same are
paid through the clearing house subsequent to such closing, the depositor is
not entitled to any dividend until all other creditors have been paid a pro-
portion of their claims equal to the proportion of such depositor’s claim that
has been paid by the payment of the checks. People v. Bank of Staten Island,
70 Misc. 634.

INTEREST.— Interest during the period of administration may be allowed
against the corporation if the assets are sufficient for that purpose, but no
interest can be allowed upon a preferred claim to the detriment of unpre-
ferred creditors. People v. American Loan & Trust Co., 172 N. Y. 371, affirm-

b



66 Bankine Law. § 79.

ing 70 App. Div. 679; United States Fidelity & Guaranty Co. v. Carnegie
Trust Co., 161 aIA£.1_>l.nDiv. 429, affirmed 213 N. Y. 629; Same v. Same, 161
App. Div. 435, ed 213 N. Y. 629; United States Fidelity & Guaranty
Co. v. Borough Bank, 161 A p. Div. 579, affirmed 213 N. Y. 628.

APPEAL BY SUPERINTENDENT.— An application by the superintendent
to the Supreme Court for a determination of conflicting claims to the bank’s
assets is a special proceeding and the superintendent, as the representative of
the creditors generally, is entitled to appeal from the court’s decision givu;g
a preference to a particular creditor. Matter of Carnegie Trust Co., 206 N.

390.

DISTRIBUTION AS OF DATE OF CLOSING.— Distribution of the assets
of an insolvent bank or trust company should be made as of the date when
they pass into the custody of the law by the appointment of a receiver or
i))therw7i3e. People v. American Loan & Trust Co., 1%2 N. Y. 371, af’g 70 App.

iv. 579.

DEPOSITORS AND CREDITORS OF SAVINGS BANKS SHARE RATA-
BLY. Upon the insolvency of a savings bank the assets of the corporation
become a trust fund for its creditors. Depositors stand upon the same basis
as other creditors, and share ratably with them and with each other in re-
ceiving payment from the insolvent estate. People v. Mechanics’ & Traders’
Sav. Inst., 92 N. Y. 7, reversing 28 Hun, 375; People v. Ulster County Sav.
Bank, 64 Hun, 434, afi’d 133 N. Y. 689.

EXTENT OF COURT’S CONTROL.—On a petition by the superintendent .
for an order authorizing him to an a dividend to creditors, the court has
no dpower to direct him to sell all the assets of the bank before a specific date
and foreclose all its mortgages immediately. Matter of Union Bank, 176
App. Div. 477 (reversing 96 Misc. 311).

§ 79. Superintendent shall call stockholders’ meeting after creditors
are paid in full; proceedings at such meeting.

Whenever the superintendent shall have paid to each creditor
of any stock corporation whose claim has been duly proved the full
amount of such claim, and shall have made proper provision for
claims in litigation and not finally determined, and shall have paid
all the expenses of liquidation, and shall have returned to stock-
holders who have paid to him the amounts demanded pursuant to
section eighty of this article, their pro rata share of any such
amounts not finally necessary to pay creditors in full, he shall call
a meeting of the stockholders of such corporation by causing notice
of the time and place of such meeting to be published at least once
a week for three successive weeks in one or more newspapers
selected by him and published in the county where the principal
office of such corporation is located. At such meeting, the stock-
holders shall determine whether the superintendent shall continue
as liquidator to wind up the affairs of such corporation, or whether
the stockholders themselves shall elect an agent or agents for that
purpose. In determining these matters, the stockholders shall vote
by ballot in person or by proxy. Each share of stock shall be enti-
tled to one vote and the vote of a majority of the issued stock shall
be necessary to a determination. In case it is determined to con-
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tinue the liquidation under the superintendent, he shall continue
the liquidation of the affairs of such corporation and after paying
the expenses thereof, shall distribute the proceeds among the stock-
holders in proportion to the several holdings of stock and in such
manner and upon such notice as may be directed by order of the su-
preme court. Upon a petition by the superintendent showing that
all the assets of such corporation have been duly distributed and
that unclaimed sums have been duly deposited by him as provided
in section forty-five of this article and that more than one year has
elapsed since the last required publication of notice to creditors to
present their claims, and upon such notice as the court may pre-
scribe, the supreme court may, on such terms as justice requires,
make an order affirming such disposition of such unclaimed sums
and declaring such corporation dissolved and the corporate existence
thereof terminated. Upon the filing of a certified copy of such
order in the office of the superintendent, the existence of such cor-
poration shall cease and determine.

In case the stockholders shall determine to appoint an agent or
agents to continue such liquidation, they shall thereupon select by
ballot such agent or agents. A majority of the stock present and
voting in person or by proxy shall be necessary to determine such
question. If such agent or agents shall be duly elected by the
stockholders, the superintendent may require such agent or agents
to execute and deliver to him a bond to the people of the state,
in such amount, with such sureties, and in such form as shall be
approved by him, conditioned upon the performance of all the
duties of his or their trust; and thereupon the superintendent
shall transfer and deliver to such agent or agents all the assets of
such corporation then remaining in his hands. Upon such transfer
and delivery, the superintendent shall be discharged from any
and all further liability to such corporation and its creditors. Upon
the transfer and delivery of said assets by the superintendent, he
shall file a certified copy of the proceedings of said meeting in his
office and cause a certified copy to be filed in the office of the clerk
of the county in which the principal office of such corporation was
located. No banking powers shall be exercised by such corporation
after the superintendent has filed such certified copy in his office.

Source.— Part former § 19, The new section expressly applies to stock
corporations only, and consequently there can be no question whether it is
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applicable in the liquidation of a savings and loan association, as was the case
under the former law. See Atty.-Gen. Rep. (1910) 841.

§ 80. Superintendent may enforce payment of statutory liability of
stockholders; notice thereof, and effect of failure to pay at
time fixed.

Whenever a liability of stockholders for the amount of their
respective shares of any such corporation exists, and the superin-
tendent has duly taken possession of the property and business of
such corporation, and has duly notified creditors to present and
make proof of their respective claims and the last day to present
such claims has expired, and he has determined from his examira-
tion of its affairs that the reasonable value of the assets of such
corporation is not sufficient to pay its creditors in full, he may
enforce the individual liability of such stockholders in whole or
in part. In case he determines to enforce such liability, he shall
make demand in writing upon such stockholders by causing such
demand to be enclosed in sealed envelopes addressed and mailed,
postage prepaid, to said respective stockholders at their last known
places of address as the same appear upon the stock ledger of such
corporation or at their last known address if no address appears
in said ledger. Such demand shall state the total amount assessed
by the superintendent against the stockholders and the equal and
pro rata share assessed against each stockholder for each share
of stock, and the total amount of such assessment for all the shares
of stock of such stockholder. Such demand shall also fix a date,
not earlier than thirty days from the date of such notice, upon
which such stockholders shall be required to pay such assessment
to the superintendent. In case any such stockholder shall fail or
neglect to pay such assessment within the time fixed in said notice,
the superintendent shall have a cause of action, in his own name
as superintendent of banks, against such stockholder either sever-
ally or jointly with other stockholders of such corporation, for the
amount of such unpaid assessment or assessments, together with
interest thereon from the date when such assessment was, by the
terms of said notice, due and payable. In any such action, the
written statement of the superintendent, under his hand and seal
of office, reciting his determination to enforce the individual lia-
bility, or any part thereof, of such stockholders, and setting fortk
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the value of the assets of such corporation and the liabilities
thereof, as determined by him after examination and investigation,
shall be presumptive evidence of such facts as therein stated.

Source.— Part former § 19, which merely provided that the superintendent
might, “if necessary to pay the debts of such corporation, enforce the indi-
vidual liability of the stockholders.”

‘CROSS-REFERENCES.—As to liability stockholders of banks, see § 120;
of trust companies, see § 208; of safe-deposit companies, see § 322.

CONSTITUTIONALITY.— The statutes giving the superintendent power
to bring such an action are constitutional. Van Tuyl v. Sullivan, 173 App. Div.
391.

SUPERINTENDENT’S POWER TO ENFORCE.— Under the former law it
was held that the superintendent had authority, if necessary, to institute an
action in his official capacity to enforce the statutory liability of stockholders,
unhampered by any of the limitations contained in the Stock Corporation
Law, and notwithstanding that the charter of the company has not been
dissolved by judgment. Van Tuyl v. Scharmann, 208 N. Y. 53; Mosler Safe
Co. v. Guardian Trust Co., 208 N. Y. 524; Van Tuyl v. Robin, 80 Misc. 360,
aff’d 1600 App. Div. 41 and 211 N. Y. 540; Cheney v. Scharmann, 145 App.
Div. 456; Van Tuyl v. Sullivan, 173 App. Div. 391. The action is properly
brought in the name of the superintendent as plaintiff. Van Tuyl v. Sullivan,
173 App. Div. 391. ’ '

The present law expressly excludes the limitations contained in the Stock
Corporation Law. See §§ 120, 206, 322.

LEAVE OF COURT NOT REQUIRED.— The superintendent nead not ob-
tain leave of court to bring an action to enforce the stockholders’ liability.
Van Tuyl v. Sullivan, 173 App. Div. 391. .

NO ABSOLUTE DUTY TO SUE.—Since this section does not impose an
absolute duty on the superintendent to proceed against stockholders, it would
seem clear that he could not be held liable for the amount which he might
have recovered, had he proceeded against a solvent stockholder within the
time limited by statute. See People v. Staten Island Bank, 146 App. Div. 378.

CORPORATION NOT NECESSARY PARTY.—In an action by the super-
intendent to enforce the stockholders’ liability, the corporation, while a proper,
is not a necessary party. Van Tuyl v. Scharmann, 208 N. Y. 53; Van Tuyl
v. Sullivan, 173 App. Div. 391.

STATUTE OF LIMITATIONS.— Under the former Banking Law such
actions could be brought within ten years after the accrual of the cause of
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action. See Richards v. Gill, 138 App. Div. 75. The present law expressly
provides that the action must be brought within six years. See §§ 120, 206,
322.

PROOF OF INSOLVENCY.— The inventory of assets and lists of claims
filed by the superintendent are admissible to show insolvemcy. Richards v.
Robin. (Law Journal, March 27, 1915.)

For proof held sufficient under the former Banking Law to establish
prima facie the insolvency of the bank and an excess of liabilities over assets
of more than the par value of the common stock, see Richards v. Robin (App.
Div., 1st Dept., June 8, 1917).

EXHAUSTION OF ASSETS NOT PREREQUISITE.— It is not necessary
to exhaust all the assets of the corporation before bringing the action. Van
Tuyl v. Robin, 80 Misc. 360, aff’d 160 App. Div. 41 and 211 N. Y. 540;
Persons v. Gardner, 26 Misc. 683, 62 App. Div. 460; Barnes v. Arnold, 23
Mise. 201; Richards v. Robin (Law Journal, March 27, 1915); Richards v.
Scharmann, 97 Misc. 143.

FORM OF ACTION.— In Cheney v. Scharmann, 145 App. Div. 456, it was
held that, under former § 19, the superintendent could only enforce the
liability in an action in equity against all the stockholders. The present
section allows him to sue the stockholders either severally or jointly, thus
enabling him to bring separate actions at law where the full amount of the
liability is required, as is done under the national bank act. See Casey v.
Galli, 94 U. S. 673.

The action may be brought either at law or in equity, depending upon the
circumstances. Van Tuyl v. Sullivan, 173 App. Div. 391.

An action brought prior to the enactment of this section was properly
brought in equity. Van Tuyl v. Krees, 172 App. Div. 563; Richards v.
Scharmann, 97 Misc. 143.

The provision authorizing an action by the superintendent against stock-
holders, either severally or jointly, to enforce their liability, thus declaring
a co-stockholder not to be a necessary party comstitutes a rule of procedure
and applies to actions pending under the prior statute. Van Tuyl v. Schwab,
172 App. Div. 670.

SUFFICIENCY OF COMPLAINT.— In Cheney v. Scharmann, 145 App.
Div. 456, it was held that a mere allegation that the superintendent deemed
it necessary to enforce the stockholders’ liability, was not sufficient, and
that no presumption of the existence of such necessity arose from the fact
that the superintendent had taken possession.

For complaints held sufficient under the former Banking Law, see Van
Tuyl v. Scharmann, 208 N. Y. 53; Van Tuyl v. Robin, 80 Misc. 360, aff’d
160 App. Div. 41 and 211 N. Y. 540; Van Tuyl v. Sullivan, 173 App. Div. 391.

If the complaint states facts sufficient to justify a recovery either at law
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or in equity, it is not rendered demurrable by an erroneous prayer for relief.
Van Tuyl v. Sullivan, 173 App. Div. 391.

The evidence in an action to enforce the statutory liability of stock:
holders of the “ Carnegie Trust Co.” in liquidation, considered, and the com-
plaint dismissed on the merits as to certain of the defendants and judgment
di_rectigsagainst the other defendants. Richards, Supt., v. Schwab et al., 101

PARTIES DEFENDANT.—In an equity action by the superintendent
against all the stockholders it is sound equitable practice to bring in as parties
defendant all persons who will be affected by the judgment so that the
con;;)sversy may be adjusted as between all parties. Richards v. Robin,
86 Misc. 528.

COUNTERCLAIM.— In maintaining an ection against stockholders, the
superintendent represents the creditors, and consequently no claim against
the corporation can be asserted as a counterclaim against the plaintiff in
such action. To permit such a counterclaim would give such defendant e
preference over other creditors. Van Tuyl v. Schwab, 165 App. Div. 412;
Van Tuyl v. Schwab, 85 Misc. 172; Matter of Empire City Bank, 18 N. Y. 199,

A stockholder who is also a creditor cannot offset the pro rata amount that
will eventually be paid on his claim, as such amount cannot be determined
until final distribution. Van Tuyl v. Schwab, 165 App. Div. 412.

INTEREST ON LIABILITY.— In Mahoney v. Bernhard, 45 App. Div. 499,
affirmed 169 N. Y. 589, it was held under the former law that the stock-
holders’ liability could not be extended by allowing interest thereon from the
commencement of the action. The present section makes express provision
for interest, the purpose of which is to discourage dilatory tactics on the
part of etockholders.

CREDITORS’ RIGHT TO SUE STOCKHOLDERS.— In Mosler Safe Co. v.
Guardian Trust Co., 208 N. Y. 54, it was held that, if the superintendent
refused to bring the action, a creditor might do so. The present law expresaly
so provides. See §§ 120, 206, 322.

WHAT LAW GOVERNS.— In an action begun before the present Banking
Law went into effect the statute in existence at the time the action was
commenced governs the authority of the superintendent to bring the action
and the conditions precedent thereto as well as all questions of procedure
and evidence, except that the provisions of § 80 authorizing several actions
against the stockholders applies to pending actions. Richards v. Scharmann,
97 Misc. 143.

§ 81. Superintendent may maintain action against directors, trustees,
managers or officers for violation of their official duties.

At any time while the superintendent is in possession of the
property and business of any such corporation, he may within six
years after the cause of action has accrued institute and maintain
in his name as superintendent of banks against its directors, trust-
tees, managers or officers, or any of them, any action or proceed-
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ing which is vested in such corporation or in the stockholders or
creditors thereof. ‘

Source.— New. See Gen. Corp. Law, §§ 90-92, post.

§ 82. Official acts of superintendent and details of department busi-
ness to be made public.

The superintendent shall keep in his office, in a place accessible
to the general public, a bulletin board upon which he shall cause
to be posted at noon on Friday, of each week a detailed statement,
signed by him or, in case of his absence from Albany or inability
to act, by the deputy superintendent in charge, giving the follow-
ing items of general information with regard to the work of the de-
partment since the preceding statement:

1. The name of every corporation and private and individual
banker and personal loan broker whose certificate has been filed
for examination in the office of the superintendent, its location and
the date of filing of such certificate.

2. The name and location of every corporation and private and
individual banker and personal loan broker authorized by the
superintendent to commence or continue business, its capital,
surplus and the date of authorization.

3. The name of every proposed corporation and private and
individual banker and personal loan broker which a certificate of
authorization has been refused by the superintendent, and the
date and notice of refusal.

4. The name and location of every private banker whcse affi-
davit executed pursuant to section one hundred sixty of this chap-
ter has been filed for examination in the office of the superin-
tendent, and the date of such filing.

5. The name and location of every private banker whose affi-
davit executed pursuant to section one hundred sixty of this chap-
ter has been accepted or refused by the superintendent, and the
date of such acceptance or refusal.

6. The name and location of every private banker, the accept-
ance of whose affidavit executed pursuant to section one hundred
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sixty of this chapter has been revoked by the superintendent, and
the date of such revocation.

7. The name and location of every private banker, personal loan
broker, personal loan company and foreign corporation, whose
authorization certificate or license has been revoked by the super-
intendent, and the date of such revocation.

8. The name of every corporation and private and individual
banker and personal loan broker that has been authorized by the
superintendent to change its place of business, and the date when
and the places from and to which the change is authorized to be
made.

9. The name of every corporation that has applied to the super-
intendent for permission to open a branch office, the date of such
application and the location of the proposed branch.

10. The name of every corporation that has been authorized
by the superintendent to open a branch office, the date of ap-
approval and the location of such branch office.

11. The name and location of every corporation and private
banker and personal loan broker authorized by the superintendent
to increase or reduce its capital stock or permanent capital, the
date of such authorization and the amount of the increase or re-
duction. :

12. The names and locations of all corporations that have
merged pursuant to the provisions of this chapter and the dates
of such mergers. ‘

13. The name and residence of every person appointed by the
superintendent as a deputy, examiner or employee in the banking
department, the title of the office to which appointed, the com-

pensation paid and the date of appointment.
" 14. The date on which a call for a quarterly report by banks,
trust companies or private or individual bankers was issued by the
superintendent and the day designated as the day with reference
to which such report should be made. )

15. The name and location of every corporation and private and
individual banker and personal loan broker of whose property and
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business the superintendent shall have taken possession and the
date of taking possession, and the name and residence of every
person appointed by the superintendent as a special deputy super-
intendent of banks.

16. The name and location of every corporation and private
and individual banker and personal loan broker which shall have
been authorized by the superintendent to resume business, and the
date of resumption.

17. The name and location of every corporation whose creditors
or depositors have been paid in full by the superintendent and a
meeting of whose stockholders shall have been called, together with
date of notice of meeting and date of meeting.

18. The name and location of every corporation subject to the
banking law whose affairs and business shall have been finally
liquidated and the corporation dissolved.

19. The name and location of every private and individual
banker and personal loan broker whose affairs have been liquidated
and business discontinued.

20. The name and location of every corporation which has ap-
plied for approval of a change of name, and the name proposed.

Every such statement, after having been so posted for one week,
shall be placed on file and kept in the office of the superintendent.
All such statements shall be public documents and at all reason-
able times shall be open to public inspection.

Source.—Former § 43 with additions.

§ 83. Annual report of superintendent.

The superintendent shall report annually to the legislature as
follows:

1. A summary of the state and condition of every corporation
and private and individual banker and personal loan broker re-
quired to report to him and from which reports have been received
during the preceding year, at the several dates to which such re-
ports refer, with an abstract of the whole amount of capital re-
ported by them, the whole amount of their debts and liabilities
and the total amount of their resources, specifying in the case of
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banks, trust companies and private or individual bankers the
amount of lawful money held by them at the times of their sev-
eral reports, and such other information in relation to such corpo-
rations and bankers as, in his judgment, may be useful. Such
corporations shall be divided into classes so as to correspond with
the designations thereof in section two of this chapter.

2. A statement of all corporations and private and individual
bankers and personal loan brokers authorized by him to do busi-
ness during the previous year, with their names and locations and
the dates on which their certificates were endorsed “ approved ”
by him and on which their respective authorization certificates
were issued, particularly designating such as have commenced
business during the year.

3. A statement of the corporations and private and individual
bankers and personal loan brokers whose business has been closed
either voluntarily or involuntarily, during the year, with the
amount of their resources and of their deposits and other liabili-
ties as last reported by them and the amount of unclaimed and
unpaid deposits, dividends and interest held by him on account
of each.

4, A statement of the amount of interest earned upon all un-
claimed deposits, dividends and interest held by him pursuant
to the requirements of this chapter.

5. Any amendments to this chapter, which in his judgment,
may be desirable.

6. The names and compensation of the deputies, clerks, ex-
aminers, special agents and other employees employed by him,
and the whole amount of the expenses of the department during
the preceding fiscal year, the amounts appropriated by the legis-
lature for the expenses of the department during such year, and
the amount, if any, for which the treasury of the state shall not
have been reimbursed at the date of such report.

The first part of such report shall be made on or before the last
day of the year, and shall contain all matters herein specified
other than the reports of corporations and individuals subject to



76 Baxkineg Law, § 83.

the provisions of articles five to eleven of this chapter; and the
usual number of copies for the use of the legislature shall be
printed and in readiness for distribution by the printer employed
to print legislative documents, and one thousand copies shall be
printed for the use of the department, the expense of which shall be
charged to the general expenses of the department. The other
parts of such report may be made on or before the fifteenth day
of March in each year.

Source.— Former § 25 with additions.

CROSS-REFERENCES.—As to printing the reports, see State Printing
Law, §§ 10, 11. '
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ARTICLE IIIL

Banks.

Section 100. Incorporation; organization certificate.

101. Notice of intention to organize.

102. Submitting organization certificate.

103. When corporate existence begins; conditions precedent to com-

mencing business.

104. National bank may become state bank.

105. Deposit of securities with superintendent.

108. General powers.

107. Restrictions on taking and holding real estate.

108. Restrictions on loans, purchases of securities and total lia-

bilities.

109. Restrictions as to entries in books; amortization of securities.

110. Restriction on branch offices.

111, Restrictions on deposit of bank’s funds and on conduct of
business of banks specially authorized to exercise fiduciary
powers.

112. Reserves against deposits.

113. Interpleader in certain actions; costs.

114. Rate of interest.

115. Interest on collateral demand loans of not less than five thou-
sand dollars.

116. Calculation of earnings for dividend period.

117. Surplus fund.

118. Dividends.

119. Change of location.

120. Rights and liabilities of stockholders. .

121. Assessment of stockholders when capital impaired.

122. Annual meeting of stockholders.

123. Qualifications of directors.

124. Oath of directors.

125. Tenure of office of directors.

126. Vacancies in board of directors.

127. Change of number of directors.

128. Annual meeting of directors.

129. Monthly meetings of directors.

130. Examinations by directors.

131. Report of directors’ examinations.

132. Communications from banking department.

133. Reports to superintendent.

134. Annual report of unclaimed deposits, dividends and interest.

135. Bank to pay expenses incurred in its behalf by superintendent.

136. Preservation of records.

137. Change from state to national bank.

138. Change from state bank to trust company.
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Section 139. Restrictions on officers, directors and employees.

140. Prohibition against encroachments upon certain powers of banks.

141. Prohibition against use of sign or words indicating bank.

142. Bills payable otherwise than in money prohibited.

143. Righte of existing individual bankers preserved.

144. Conditions to be complied with by foreign banks applying for
license.

145. When foreign bank may transact business in state.

146. Rights and privileges under license,

147. Reports of foreign banks.

148. Deposits of minors and trust deposits and deposits in the names
of more than one person.

149. Bonds legal investment for public funds.

§ 100. Incorporation; organization certificate; amount of capital
stock.

When authorized by the superintendent of banks as provided
by section twenty-three of this chapter, five or more persons may
form a corporation to be known as a bank. Such persons shall
subscribe and acknowledge an organization certificate in duplicate,
which shall specifically state:

1. The name by which the bank is to be known.

2. The place where its business is to be transacted.

3. The amount of its capital stock, and the number of shares
into which such capital stock shall be divided, which capital stock
shall amount to not less than:

(a) Twenty-five thousand dollars, if the place where its busi-
ness is to be transacted is an incorporated or unincorporated
village the population of which does not exceed two thousand;

(b) Fifty thousand dollars, if the place where its business is
to be transacted is an incorporated or unincorporated village or a
city the population of which exceeds two thousand but does not
exceed thirty thousand;

(¢) One hundred thousand dollars, if the place where its busi-
ness is to be transacted is a city the population of which exceeds
thirty thousand.

4. The names and places of residences of the incorporators and
the number of shares subscribed for by each.

5. The term of its existence which may be perpetual.

6. The number of directors of the bank, which shall not be less
than five nor more than thirty, and the names of the incorporators
who shall be its directors until the first annual meeting of stock-
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holders. The incorporators named as directors must possess the
qualifications of directors as to citizenship and residence specified
in section one hundred and twenty-three of this article; and the
certificate shall recite that such qualifications are possessed by
such incorporators.

Such certificate may provide for the manner in which the stock
of the corporation may be transferred and for the number of
directors necessary to constitute a quorum.

Source.— Former § 60.

CONSTITUTIONAL PROVISIONS AFFECTING BANKS.—Article 8, § 4.
Special charters prohibited; § 5. Suspension of specie payment prohibited;
§ 6. Registration of circulating notes — security for redemption in specie;
§ 7. Liability of stockholders; § 8. Billholders preferred in case of insolvency.

OTHER STATUTES AFFECTING BANKS.— Banks are subject to all pro-
visions of the General Corporation Law and the Stock Corporation Law,
except such as are made inapplicable either expressly of by necessary impli-
cation. See Gen. Corp. Law, § 321.

Executive Law, § 82. Publication of notices, etc., in Albany paper; § 101.
Appointment of notaries for banks; § 105-a. Notaries who are officers, stock-
holders, etc.

Tax Law, § 13. Taxation of bank stock, post; § 14. Place of taxation of
individual bank capital, post; § 23. Banks to make report, post; § 24. Bank
shares, how asessed, post; § 25. Individual banker, how assessed, post; § 26.
Notice of assessment, post; § 27. Reports of corporations, post; § 7. Collec-
tion of taxes assessed against stocks in banks, post; § 182. Franchise tax,
post; § 183. Exemption from tax on capital stock, post; § 191. Tax on foreign
bankers, post; § 192, Reports to Comptroller; § 197. Time for payment of
tax; § 205. Exemption from other State taxes; § 227. Prohibition against
transfer of decedent’s assets; § 241. Deposit of taxes by Comptroller.

Penal Law, §§ 260-305, 660-668, post.

CROSS-REFERENCES.— Definition of “bank,” see § 2; of “ population,”
see § 3.

Directors, see §§ 122-131.

Similar provisions in case of trust company, see § 180; of savings bank,
see § 230 of investment company, see § 290; of safe deposit company, see
§ 315; of personal loan company, see § 340; of savings and loan associaton,
see § 375; of land bank, see § 421; of credit union, see § 450.

As to qualifications of incorporators, see Gen. Corp. Law, § 4, post.

As to corporate names, see Gen. Corp. Law, § 6, post.

As to amended and supplemental certificates, see Gen. Corp. Law, § 7, post.
As to extension of corporate existence, see Gen. Corp. Law, § 87, post.
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Transfer of stock, see Stock Corp. Law, § 50 et seq, post.

STATUTE MUST BE COMPLIED WITH.— To effect a valid organization
all the substantial requirements of the act must be complied with. Valk v.
Crandall, 1 Send{. Ch. 179.

THE NAMES OF THE PROPOSED INCORPORATORS must be the same
as those stated in the notice of intention required by § 101,

Atty.-Gen. Rep. (1909) 716.

CERTIFICATE CANNOT PROVIDE FOR PREFERRED STOCK.—Opinion
that certificate of incorporation of State bank cannot provide for the creation
of preferred stock. Atty.-Gen. Rep. (1902) 261.

Under chap. 609 of 1920, amending § 61 of the Stock Corp. Law, & domestic
stock corporation may issue preferred as well as common stock, regardless of
t(.)he p;i)vilsions of any statute under which it was organiged. Atty.-Gen. Rep.

ct. 21, 1920.

EFFECT OF EXPIRATION OF CORPORATE EXISTENCE.— There is no
provision of law permitting the revival of the corporate existence of a bank
whose corporate existence hae expired. In such case the bank must reincor-
porate or seek legislative relief. Atty.-Gen. Rep. (1911) vol. 2, p. 3.

PROOF OF CORPORATE EXISTENCE.—In ar action by a bankmg cor-
poration its corporate existence is sufficently established by proof of due
filing of the certificate in the county clerk’s office and of its user of corporete
p?wers under color of incorporation. Leonardsville Bank v. Willard, 25 N. Y.
674.

TRANSFER WHERE STOCKHOLDER INDEBTED TO BANK.— This
uestion is controlled by section 51 of the Stock Corporation Law, {uost

ses dealing with bank stock in this comnection are Gibbs v. Long Island
Bank, 83 Hun 92, aff"d 151 N. Y. 657; Leggett v. Bank of Sing Sing, 24
N. Y. 283; Bank of Attica v. Manufacturers’, etc., Bank, 20 N. Y. 501;
Reynolds v. Bank of Mt. Vernon, 6 App. Div. 62, af"d 158 N. Y. 740.

CHANGE OF NAME.— Under Gen. Corp. Law § 60, post, an application
by a banking corporation for leave to change its name must be approved by
the superintendent. Atty.-Gen. Rep. (1900) 225; Atty.-Gen. Rep. (1902) 186.

Corporate Existence. A banking corporation has power to extend its
corporate existence perpetually. Atty.-Gen. Rep., Jan. 13, 1919.

§ 101, Notice of intention to organize; filing, publication and
service upon existing banks and trust companies.

At the time of executing such organization certificates, the pro-
posed incorporators shall sign a notice of intention to organize
such bank which shall specify their names, the name of the pro-
posed corporation, the amount of its capital stock and its location
as set forth in the organization certificate. The original of such
notice shall be filed in the office of the superintendent of banks
within sixty days after the date of its execution and a copy thereof
shall be published at least once a week for four successive weeks
in a newspaper designated by the superintendent as provided in
section twenty of this chapter, such publication to be commenced
within thirty days after such designation. A copy of such notice




§ 102. Banks. 81

shall, at least fifteen days before the organization certificate is
filed with the superintendent for examination, be served upon
each state bank and trust company organized and doing business
in the wvillage, borough or city, if in a city not divided into
boroughs, specified as the location of the proposed bank, by mail-
ing such copy, postage prepaid, to said banks and trust companies.
Source.— Former § 61. Filing original notice within sixty days after.its
execution, and serving copy of notice upon trust companies, are new.

CROSS-REFERENCES.— Duties of superintendent upon receipt of notice
of intention, see § 20.

Similar provision as to trust companies, see § 181; as to savings banks,
see § 231.

NAMES OF PROPOSED INCORPORATORS.—A notice of intention was
published containing five names as proposed incorporators. The organization
certificate filed thereafter with the superintendent contained the same five
names and five additional names. The Attorney-General was of the opinion
that this was not a compliance with the statutory requirements; that the
names in the certificate must be identical with those in the notice of intention.
Atty.-Gen. Rep. (1909) 716.

§ 102. Submitting organization certificate to superintendent; proof
of publication and service of notice of intention.

After the lapse of at least twenty-eight days from the date
of the first due publication of the notice of intention to organ-
ize and within ten days after the date of the last publication
thereof, the organization certificate, executed in duplicate, shall
be submitted to the superintendent of banks at his office to-
gether with affidavits or other evidence satisfactory to him
showing due publication and service of the notice of intention to
organize prescribed in section one hundred and one of this article.

Source.— Former §§ 60, 62. The language is new.

CROSS-REFERENCES.— Superintendent prohibited from filing defective
certificate, see § 21.

Filing certificate “ for examination,” see § 22.

Investigation of proposed bank and refusal or approval by superintendent,
see § 23.

Issuance of authorization certificate, see § 24.

Similar provisions as to trust companies, see § 182; as to savings banks,
see § 232; as to investment companies, see § 200; as to safe deposit com-
panies, see § 315; as to personal loan companies, see § 340; as to savings and
loan associations, see § 375; as to land bank, see § 421; as to credit unions,
see § 450.

6
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§ 103. When corporate existence begins; conditions precedent to
commencing business.

When the superintendent shall have endorsed his approval on
the organization certificate as provided by section twenty-threc
of this chapter, the corporate existence of the bank shall begin,
and it shall then have power to elect officers and transact such
other business as relates to its organization. But the bank shall
transact no other business until:

1." All of its capital stock shall have been fully paid in cash and
an affidavit stating that it has been so paid, subscribed and sworn
to by its two principal officers, shall have been filed in the clerk’s
office of the county in which its principal office is located, and a
certified copy thereof in the office of the superintendent;

2. It shall have made the deposit with the superintendent re-
quired by section one hundred five of this article;

3. The superintendent shall have duly issued to it the author-
ization certificate specified in section twenty-four of this chapter.

Source.— The provision as to when corporate existence shall begin is new.
The requirement that the capital stock shall have been fully paid in cash is
taken from former § 68. The requirement of an affidavit that it has been
80 paid comes from former § 13. The requirement as to the deposit with the

superintendent is derived from former § 76. The requirement as to the au-
thorization certificate comes from former § 32.

CROSS-REFERENCES.— Similar provision as to trust companies, see §
183; as to savings banks, see § 233; as to investment companies, see § 291;
as to safe deposit companies, see § 316; as to personal loan companies, see
§ 341; as to savings and loan associations, see § 377; as to land bank, see
§ 423; as to credit unions, see § 452.

Conditions precedent to transacting business as private banker, see § 152;
as personal loan broker, see § 361.

Forfeiture of corporate rights by not commencing business, see § 485.

PROOF OF CORPORATE EXISTENCE.—A deposit of securities with the
banking department need not be proved to show corporate existence in an
action by the bank. Leonardsville Bank v. Willard, 25 N. Y. 574.

§ 104. National bank may become state bank; procedure and effect
thereof.

Any banking corporation organized under the laws of the
United States and doing business in this state may become an in-
corporated bank of this state with all the powers and subject to all
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the obligation and duties of banks organized under the provisions
of this article, provided such banking corporation has authority
by virtue of any law of the United States, to dissolve its organiza-
tion as a national banking corporation. A national banking cor-
poration desiring to become such an incorporated bank of this
state shall proceed in the following manner:

1. It shall take such action, in the manner prescribed or au-

thorized by the laws of the United States, as shall make its dissolu-
tion as a national banking corporation effective at a future date
certain.
2. A majority of its directors shall thereafter and before the
time when its dissolution becomes effective, subscribe and acknowl-
edge in duplicate upon the authority in writing of the owners of
at least two-thirds of its capital stock, the organization certificate
required -by section one hundred of this article, and attach thereto
copies of the said written authority of stockholders and the resolu-
tion fixing the date at which its dissolution as a national banking
association thall become effective, executed in the same manner
as said certificates.

3. It shall thereupon, and before the time when its dissolution
becomes effective, submit such certificate in duplicate, with the
authority of stockholders and resolution attached thereto, to the
superintendent at his office.

4. If the superintendent shall endorse his approval on the or-
ganization certificate as provided in section twenty-three of this
chapter, its corporate existence as a state bank shall begin as soon
as its dissolution as a national banking corporation becomes effect-
ive. But such bank shall transact no business as a state bank
other than that relating to its organization until it shall have com-
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plied with the conditions precedent to commencing business pre-
scribed by section one hundred three of this article.

5. At the time when the corporate existence of said state bank
begins all the property of the said national banking corporation,
including all its right, title and interest in and- to all property
of whatsoever kind, whether real, personal or mixed, and things
in action, and every right, privilege, interest and asset of any
conceivable value or benefit then existing, belonging or pertain-
ing to it, or which would inure to it, shall immediately by act
of law and without any conveyance or transfer, and without any
further act or deed, be vested in arrd become the property of such
state bank, which shall have, hold and enjoy the same in its own
right as fully and to the same extent as the same was possessed,
held and enjoyed by said national banking corporation; and such
state bank shall be deemed to be a continuation of the entity and
of the identity of said national banking corporatiom, operating
under and pursuant to the laws of this state, and all the rights,
obligations and relations of smid national banking corporation to
or in respect to any person, estate, creditor, depositor, trustee
or beneficiary of any trust, and in or in respect to any executor-
ship or trusteeship or other trust or fiduciary function, shall
remain unimpaired, and such state bank, as of said beginning of
its corporate existence, shall by operation of this section succeed
to all such rights, obligations, relations and trusts, and the duties
and liabilities connected therewith, and shall execute and perform
each and every such trust or relation in the same manner as if
such state bank had itself assumed the trust or relation, including
the obligations and liabilities connected therewith. If said
pational banking corporation is acting as administrator, co-ad-
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ministrator, executor, co-executor, trustee, or co-trustee of or in.
respect to any estate or trust being administered under the laws
of this state, such relation, as well as any other or similar fiduciary
relations, and all rights, privileges, duties, and- obligations con-
nected therewith shall remain unimpaired and shall continue
into and in said state bank, from and as of the said beginning of
its corporate existente, irrespective of the dite when any such
relation may have been created or established and irrespective of
the date of any trust agreement relating thereto or the date
of the death of any testator or decedent whose estate is being
so administered. Neither the act of said national banking cor-
poration, under subdivision one of this section, in fixing the date
of or providing for its liquidation or dissolution, nor its liquidation
or dissolutior under the national banking laws, nor any other thing
done in connection with the change from a national to a state
bank, shall, in respect to any such executorship, trusteeship or
similar fiduciary relation, be deemed to be or to effect, under the
lawe of this state, a renunciatior or revocation of any letters of
administration or letters testamentary pertaining to such relation,
mor a removal or resignation from any such executorship or
trasteeship, nor shall the same be deemed to be of the same effect
as if the executor or trustee had died or otherwise become incom-
petent to act.

6. The directors of said national banking corporation in officc
at the time of its dissolution shall be the directors of the bank
created in pursuance hereof until the first annual election of
directors thereafter, and shall have power to take all necessary
measures to perfect its organization, and to adopt such regula-
tions concerning its business and management as may be proper
and not inconsistent with law.
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Source.— Former § 82. The procedure is conformed as nearly as possible
lo that provided for the organization of a state bank.
Amended by L. 1921, ch. 20. In effect March 3, 1921.

CROSS-REFERENCES.— Changes from state bank to national bank, see
§ 137.

§ 105. Deposit of securities with superintendent.

Every bank shall, until an order of the supreme court is ob-
tained declaring its business closed, keep on deposit with the
superintendent of banks as a pledge of good faith and as a guaranty
of compliance with the provisions of this chapter, interest bearing
stocks or bonds of this state or of the United States to the amount
of one thousand dollars, which shall be registered in the name of
the superintendent of banks of the state of New York in trust
for such bank. Every such bank authorized by the superintend-
ent to act in any fiduciary capacity shall be required to deposit
additional securities with the superintendent of banks of the kind
and in the amount which would be required of a trust company
having the same capital and located in a place of the same popula-
tion under the provisions of section one hundred and eighty-four
of this chapter. Such securities shall be registered in the name
of the superintendent of banks of the state of New York as trustee
for the beneficiaries of private and court trust funds held by such
bank and securities so deposited shall be held for the protection of
such private and court trusts and subject to sale and transfer, and
to the disposal of the proceeds thereof by the superintendent only
on the order of a court of competent jurisdiction. The bank, so
long as it shall continue solvent and comply with the laws of the
state, may be permitted by the superintendent to collect the
interest on the securities so deposited and from time to time to
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exchange such securities for others as provided by section thirty-
five of this chapter, and may examine and compare such securities
as provided by section thirty-six of this chapter. In case of the
involuntary liquidation of any such bank authorized to act in a
fiduciary capacity, the proceeds of the sale of such additional
securities deposited by it shall be applied in the first instance to
the payment pro rata of the claims of the beneficiaries of such
private and court trusts.

Source.— Former § 76.
Amended by L. 1919 ch. 159, in effect Apr. 9, 1919.

CROSS-REFERENOES.— How securities held by superintendent and right
to interest thereon, see § 33.

Application of interest or proceeds in payment of assessments or penalties,
see § 34.

Exchange of securities and withdrawal of excess, see § 35.

Examination and comparison of securities, see § 30.

Return of securities, see § 37.

Application of this section to individual banker, see § 143.

Deposit of securities by private banker, see § 161; by trust company, see
§ 184; by domestic investment company, see § 292; by foreign investment
company, see § 308.

§ 106. General powers.

In addition to the powers conferred by the general and stock
corporations law, every bank shall, subject to the restrictions and
limitations contained in this article, have the following powers:

1. To exercise by its board of directors or duly authorized
officers or agents, subject to law, all such incidental powers as
shall be necessary to carry on the business of banking; by discount-
ing and negotiating promissory notes, drafts, bills of exchange
and other evidences of debt; by receiving deposits; by buying
and selling exchange, coin and bullion, and by lending money
on real or personal security.

2. To accept for payment at a future date, drafts drawn upon
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it by its customers and to issue letters of credit authorizing the
holders thereof to draw drafts upon it or its correspondents at
sight or on time not exceeding one year.

3. To purchase and hold any stocks or bonds or interest-bearing
obligations of the United States or of the state of New York or of
any city, county, town or village of this state, the interest on which
is not in arrears,

4. To purchase and hold, for the purpose of becoming a member
of a federal reserve bank, so much of the capital stock thereof as
will qualify it for membership in such reserve bank pursuant to
an act of congress, approved December twenty-three, nineteen
hundred and thirteen, entitled the ‘“federal reserve act”; to
become a member of such federal reserve bapk, and to have and
exercise all powers, not in conflict with the laws of this state,
which are conferred upon any such member bank by the “ federal
reserve act.” Such member bank and its directors, officers and
stockholders shall continue to be subject, however, to all liabilities
and duties imposed upon them by any law of this state and to all
the provisions of this chapter relating to banks.

5. To purchase and hold the stock of any safe deposit company
organized and existing under the laws of the state of New York
and doing business on premises owned or leased by the bank; pro-
vided that the purchasing and holding of such stock is first duly
authorized by resolution of the board of directors of the bank and
by the written approval of the superintendent of banks stating the
number and amount of the shares which the bank may purchase
and hold; to purchase and hold to an amount not in excess of
ten per centum of the capital and surplus of such bank, the capital
stock of any investment company qualified to exercise the powers
specified in subdivision one-a of section two hundred and ninety-
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three of the banking law and the capital stock of any foreign
banking corporation licensed to do business in this state and the
capital stock of any corporation organized under section twenty-
five-a of the federal reserve act and having its home office in the
state of New York.

6. To purchase, hold and convey real property for the following
purposes:

(a) A plot whereon there is or may be erected a building or
buildings suitable for the convenient transaction of its business,
from portions of which not required for its own use a revenue may
be derived.

(b) Such as shall be conveyed to it in satisfaction of debts
previously contracted in the course of its business.

(e) Such as it shall purchase at sales under judgments, decrees
or mortgages held by it.

7. To receive, upon terms and conditions to be prescribed by
the bank, upon deposit for safekeeping, bonds, mortgages, jewelry,
plate, stocks, securities and valuable papers of any kind and other
personal property, for hire, and to let out receptacles for safe
deposit of personal property.

8. When specially authorized by the superintendent of banks
to act as trustee, executor, administrator, registrar of stocks and
bonds, guardian of estates, assignee, receiver, committee of estates
of lunatics, or in any other fiduciary capacity in which trust com-
panies are permitted to act. Banks in such cases shall not be
required to give any bond unless the court or officer making the
appointment shall require it, in which event such banks shall have
power to execute such bond.

No official oath shall be required of any bank acting in any such
fiduciary capacity.

Subd. 5 amended by L. 1918, ch. 98 and L. 1921, ch. 242. In effect April 20,

1921,
Subd. 8 added by L. 1919, ch. 159. In effect April 9, 1919.

Source.— Former § 66. Subdivisions 2 and 4 are new, as is also the power
given in subdivision 1 to lend money on real securify. The provisions regard-
ing circulating notes have been omitted. In subdivision 6, paragraph (a)
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(former subdivision 4, paragraph a) the power to derive revenue from the
office building is new. Subdivision 7 is new.

CROSS-REFERENCES.— Powers of trust companies, see § 195, subd. 11.

Powers of corporations in general, see Gen. Corp. Law, §§ 10, 11; acquisition
of real property, id. §§ 13, 14.

It would not be proper for the Superintendent of Banks to approve a
certificate of incorporation of a bank which provided that such bank “ shall
have all the powers specified in section 106, except that it may not discount
or negotiate promissory notes or other commercial paper.” Attorney-General
Rep., Aug. 12, 1915.

SUBDIVISION 1.

“TO EXERCISE BY ITS BOARD OF DIRECTORS.”—The powers thus
conferred relate exclusively to the conduct of the affairs of the bank as a
“ going concern.” No authority appears to be given to the board to wind up
the affairs of the bank, or to determine when it shall go into liquidation.
Asgets Realization Co. v. Howard, 70 Misc. 651, 673, affirmed 152 App. Div.
900, and 211 N. Y. 430.

“ BY DISCOUNTING.”— The purchase of a promissory note for a sum less
than its face is a “ discount ” within the meaning of this section. Atlantic
State Bank v. Savery, 82 N. Y. 291.

BY RECEIVING DEPOSITS.— Banks and trust companies may accept
deposits made upon conditions that notice in writing may be required a speci-
fied number of days before withdrawal. Such deposits may, with the consent
of the bank or trust company be withdrawn without notice. Such action is
not in violation of section 290 of the Penal Law unless it is pursuant to an
agreement to that effect made at or before the time of the deposit. Atty.-Gen.
Rep., April 9, 1914.

Held that under this a bank had authority to receive from depositors and
dealers uncurrent bank notes or bills of other banks at a discount equel to
the current rate of exchange. People v. Metropolitan Bank, 7 How. Pr. 144.

EFFECT OF LOAN ON UNAUTHORIZED SECURITY.— The fact that &
bank has lent money on a kind of security which it is not authorized to
receive will not entitle the borrower to recover the proceeds of such collateral
after it has been sold by the bank upon nonpayment of the loan. National
Bank v. Stewart, 107 U. 8. 676.

INCIDENTAL POWERS.— The power to receive special deposits is inci-
dental to the business of banking. The term special deposits” includes
money, securities and other valuables delivered to banks, to be specially kept
and redelivered. Pattison v. Syracuse Nat. Bank, 80 N. Y. 82.

An agreement by a bank to procure a release of a mortgage held by a third
person, although not primarily an agreement relating to banking, if made
to secure the payment of a debt due to the bank, is not ultra vires. McCraith
v. Nat. Mohawk Val. Bank, 104 N. Y. 414,
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POWER TO TAKE TITLE TO SECURITIES.— A banking corporation nec-
essarily has power to take title to such securities as it is allower to transfer
to the superintendent. Comstock v. Willoughby, Lalor 271.

THE POWER TO BORROW MONEY is incidental to the banking business,
as is the power to issue the obligations of the bank payable at a future day
to secure the loan. Curtis v. Leavitt, 15 N. Y. 9.

A bank can borrow money for such purposes only as relate to the ordinary
business of a bank. Leavitt v. Yates, 4 Edw. Ch. 134.

The cashier of a bank has, as incident to his office, implied authority to
borrow money for it and, in the absence of any statutory restraint, to pledge
ite property or funds ae security for the loan. Coats v. Donnell, 94 N. Y. 168,

POWERS EXCLUDED.—A banking corporation has no power to subscribe
for the stock of a railroad corporation. * The language employed in the act
defines their powers and duties, and excludes by necessary implication a
capacity to carry on any other business than that of banking, and the adop-
tion of any other methods for the prosecution of such business than those
specifically pointed out by the statute.” Nassau Bank v. Jones, 95 N. Y. 115.

It is no part of the general business of a bank to act as an egent in gelect-
ing attorneys and compromising claims for outside parties. Ryan v. Manu-
facturers, etc., Bank, 9 Daly 308.

A bank has no power to meke an accommodation endorsement of a note:
which it does not own and in which it has no interest. Morford v. Farmers’
Bank, 26 Barb. 568.

A steamship company or its agent cannot engage in the business of trans-
mitting moneys unless the steamship company actually maintains a trans-
Atlantic line of steamships. Atty.-Gen., Dec. 17, 1917.

The New York agency of a bank of a foreign country cannot under the
statute receive deposits to transmit to said country. Atty.-Gen., April 11,
1918.

SUBDIVISION 2

The power granted by this subdivision to deal in acceptance is much broader
than the acceptance provisions of the federal reserve act, which reads as fol-
lows (section 13) : ‘“Any member bank may accept drafts or bills of exchange
drawn upon it and growing out of transactions involving the importation or
exportation of goods having not more than siz months sight to run; but no
bank shall accept such bills to an amount equal at any time in the aggregate
to more than one-half its paid-up capital stock and surplus.”

SUBDIVISION 3

PURCHASE OF STOCKS OF OTHER STATES.—A bank has no power to
deal in stocks of other States, except to take them as security for loans or in
payment of loans or debts. Talmadge v. Pell, 7 N. Y. 328; Bank Commis-
sioners v. St. Lawrence Bank, 7 N. Y. 513; Austin v. Daniels, 4 Denio 289.

Notes payable with interest at a future date, given by a bank in payment
for the stocks of another State, held void. Bank Commissioners v. St. Law-
rence Bank, 7 N. Y. §13.
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COLLATERAL.—A bank lent money upon the security of a certificate
of stock. The loan not being paid, the bank undertook to sell the collateral
but it turned out that the certificate had been frauduently issued, and the
purchaser refused to take it. The bank having sued the corporation to com-

1 a transfer to it of the stock on the latter’s books, it was held that de-

endant could not set up that the etock was not a security which the bank

was empowered to take and hold. “That question could only be raised by
the State authorities.” Fifth Ave. Bank v. Forty-Second St., etc., R. Co.,
17 N. Y. Supp. 826, afi’d 137 N. Y. 231.

SUBDIVISION 4.

See $§ 112 and 197 regarding reeerve requirements of banks and trust com-
panies joining federal reserve system. The purpose of the revisers in incorpo-
rating theee provisions was to encourage support of the federal experiment
represented by the federal reserve bank plan.

SUBDIVISION s.

State Banks may not purchase the stock of corporations formed under the
Edge Law. Atty.-Gen. Rep., Feb. 15, 1921.

SUBDIVISION 6.

POWER TO ASSIGN OR CONVEY PROPERTY.—A bank may assign or
convey any property held by it and may enter into the common covenants of
of ranty or warranty, on making such assignment or conveyance. Talman
v. ester City Bank, 18 Barb. 123.

SUBDIVISION 7.

Where, upon payment of a loan, the bank, instead of returning the col-
1ateral, gives the owner a receipt stating that it retains such collateral for
use as security for loans that may be thereafter made, or for safekeetfing,
eubject to the owner’s order, the beilment i one for mutual benefit and the
bank is liable for failure to exercise ordinary and reasonable care and dili-
gence in the safe-keeping of such collateral. Onderdirk v. Central Nat. Bank,
119 N. Y. 263.

Note.— The special remedies given by § 331 apply exclusively to safe deposit
companies and consequently these matters shou.ﬁi be covered by contract.

SUBDIVISION 8.

A bank has the right to mingle all Liberty Bonds left with it for safe
keeping by different owners, provided it is in a position to return a similar
bhond of the same amount, series issue, or denomination. Atty.-Gen. Rep.,
July 14, 1919.

§ 107. Restrictions on taking and holding real estate.

All real estate purchased by any bank or taken by it in settle-
ment of debts due it, shall be conveyed to it directly by name and
the conveyance immediately recorded, in the office of the proper
recording officer of the county in which such real estate is located.

Every parcel of real estate purchased or acquired by any bank
shall be sold by it within five years of the date on which it shall
have been acquired unless:

1. There shall be a building thereon occupied by it as an
office; or
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2. The superintendent of banks, on application of its board of
directors, shall have extended the time within which such sale
shall be made.

Source.— The provision requiring conveyances to the corporation by name
is taken from former § 66. The rest of the section is new. The require-
ment that real estate shall be sold within five years is similar to the
provision contained in subdivision 2 of former section 148 (now § 240) re-
lating to savings banks.

CROSS-REFERENCES.— Similar provisions as to private bankers, see
§ 163; as to trust companies, see § 780; as to savings banks, see § 240; as
to savings and loan associations, see § 387.

RIGHT TO HAVE DEED RECORDED.— If a bank offers a deed for regis-
tration, the register is not entitled to refuse to record it unless the bank
will give him an affidavit stating whether such deed is absolute or intended
as a mortgage. Matter of Mechanics’ Bank, 156 App. Div. 346.

§ 108. Restrictions on loans, purchases of securities and total lia-
bilities to bank of any one person.

A bank subject to the provisions of this article

1. Shall not directly or indirectly lend to any individual, part-
nership, unincorporated association, corporation, or body politic,
an amount which, including therein any extension of credit to
such individual, partnership, unincorporated association, corpo-
ration or body politic, by means of letters of credit or by accept-
ance of drafts for, or the discount or purchase of the notes, bills
of exchange or other obligations of, such individual, partnership,
unincorporated association, corporation or body politic, will ex-
cecd one-tenth part of the capital stock and surplus of such bank,
with the following exceptions:

(a) The restrictions in this subdivision shall not apply to loans
to, or investments in the interest bearing obligations of, the
United States, this state or any city, county, town or village of
this state.

{b) If such bank is located in a borough having a population
of two millions or over, the total liability to such bank, of any
state other than the state of New York, or of any foreign nation,
or of a municipal or railroad corporation, or of a corporation sub-
ject to the jurisdiction of a public service commission of this state,
may equal but not exceed twenty-five per centum of the capital and
surplus of such bank; and the total liabilities to such bank of any
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individual, partnership, unincorporated association, or of any other
corporation or body politic, may equal but not exceed twenty-five
per centum of the capital and surplus of such bank, provided such
liabilities are upon drafts or bills of exchange drawn in good faith
against actually existing values, or upon commercial or business
paper actually owned by the person negotiating the same to such
bank, and are endorsed by such person without limitation, or pro-
vided such liabilities in excess of ten per centum of such capital
and surplus, and not in excess of an additional fifteen per centum
of such capital and surplus, are secured by collateral having an
ascertained market value of at least fifteen per centum more than
the amount of the liabilities so secured.

(¢) If such bank is located elsewhere in the state, the total
liability to such bank of any state other than the state of New
York, or of any foreign nation, or of a municipal or railroad cor-
poration, or of a corporation subject to the jurisdiction of a pub-
lic service commission of this state, may equal but not exceed
forty per centum of the capital and surplus of such bank; and the
total liabilities to such bank of any individual, partnership, un-
incorporated association, or of any other corporation or body poli-
tic, may equal but not exceed forty per centum of the capital and
surplus of such bank, provided such liabilities are upon drafts or
bills of exchange drawn in good faith against actually existing
values, or upon commercial or business paper actually owned by
the person negotiating the same to such bank, and are endorsed
by such person without limitation, or provided such liabilities in
excess of ten per centum of such capital and surplus, and not in
excess of an additional thirty per centum of such capital and
surplus, are secured by collateral having an ascertained market
value of at least fifteen per centum more than the amount of the
liabilities so secured.

(d) In computing the total liabilities of any individual to &
bank there shall be included all liabilities to the bank of any part-
nership or unincorporated association of which he is a member,
and any loans made for his benefit or for the benefit of such part-
nership or association; of any partnership or incorporated associa-
tion to a bank there shall be included all liabilities of its individ-
ual members and all loans made for the benefit of such partner-
ship or unincorporated association or any member thereof ; and of
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any corporation to a bank there shall be included all loans made
for the benefit of the corporation.

2. Shall not take or hold at any one time, more than ten per
centum of the total capital stock of another moneyed corporation
as collateral security for loans.

3. Shall not make any loan upon the securities of one or more
corporations the payment of which loan is undertaken in whole
or in part severally, but not jointly, by two or more individuals,
firms or corporations:

(a) If the prospective borrowers or underwriters be obligated
absolutely or contingently to purchase the securities, or any of
them, collateral to the proposed loan, unless they shall have
paid on account of the purchase of such securities an amount in
cash or its equivalent equal to at least twenty-five per centum of
the several amounts for which they remain obligated in complet-
ing the purchase;

(b) If the bank comsidering the making of the loan be liable
directly, indirectly or contingently, for the repayment of the pro-
posed loan or any part thereof;

(c) If the term of the proposed loan, including any renewal
thereof, by agreement, express or implied, exceeds the period of
one year; ’

(d) If the amount, under any circumstances, exceeds twenty-
five per centum of the capital and surplus of the bank.

4. Shall not make a loan, directly or indirectly, upon the secur-
ity of real estate if

(2) Such real estate is subject to a prior mortgage, lien or in-
cumbrance, and the amount unpaid upon such prior mortgage,
lien or incumbrance, or the aggregate amount unpaid upon all prior
mortgages, liens and incumbrances exceeds ten per centum of the
capital and surplus of such bank, or if the amount so secured, in-
cluding all prior mortgages, liens and incumbrances exceeds two-
thirds of the appraised value of such real estate as found by a
committee of the directors of such bank;

(b) The bank has its principal place of business in a borough
of any city in the state which borough has a population of two
millions or more, and the total direct and indirect loans by the
bank upon real estate security exceed, or by the making of such
loan, will exceed fifteen per centum of the total assets of the bank;
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(¢) The bank has its principal place of business in a village
which has a population of not more than fifteen hundred, and in
which there is no savings bank, and the total loans by the bank
upon real estate security exceed, or by the making of such loan
will exceed, forty per centum of its total assets;

(d) The bank has its principal place of business elsewhere in
the state, and its total direct and indirect loans upon real estate
security exceed, or by the making of such loans will exceed, twenty-
five per centum of its total assets.

The limitations and restrictions contained in this subdivision
shall not prevent the acceptance of any real estate securities to
secure the payment of a debt previously contracted in good faith,
but every mortgage and every assignment of a mortgage taken
or held by such bank shall immediately be recorded in the office
of the clerk or the proper recording officer of the county in which
the real estate described in the mortgage is located.

5. Shall not, nor shall any of its directors, officers, agents or
servants, directly or indirectly, purchase or be interested in the
purchase of any promissory note or other evidence of debt issued
by it, for less than its face value. Every bank or person violating
the provisions of this subdivision shall forfeit to the people of
the state three times the face value of the note or other evidence
of debt so purchased.

6. Shall not make any loan or discount on the security of the
shares of its own capital stock, or be the purchaser or holder of
any such shares, unless such security or purchase shall be neces-
sary to prevent loss upon a debt previously contracted in good faith,
and stock so purchased or acquired shall be sold at public or private
sale, or otherwise disposed of, within six months from the time
of its purchase or acquisition. Any bank violating any of the
provisions of this subdivision shall forfeit to the people of the
state twice the amount of the loan or purchase.

7. Shall not knowingly lend, directly or indirectly, any money or
property for the purpose of enabling any person to pay for or hold
shares of its stock, unless the loan is made upon security having an
ascertained or market value of at least fifteen per centum more
than the amount of the loan. Any bank violating the provisions of
this subdivision shall forfeit to the people of the state twice the
amount of the loan.
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8. Shall not, nor shall any officer thereof, lend directly or in-
directly any sum of money to any officer, director, clerk or em-
ployee of the bank without the written approval of a majority of
the board of directors thereof, filed in the office of the bank or
embodied in a resolution adopted by a majority vote of such
board exclusive of the director to whom the loan is made, or in any
event to any officer thereof, if such bank is located in a city of
the first class; and if any such officer, director, clerk or employee
shall own or control a majority of the stock of any other corpora-
tion a loan to that corporation shall be considered for the purpose
of this subdivision as a loan to him. Every bank or officer thereof
violating this provision shall, for each offense, forfeit to the people
of the state twice the amount lent.

9. None of the limitations or restrictions contained in the pre-
vious subdivisions of this section shall apply to loans, discounts
or other extensions of credit secured by liberty bonds or by other
bonds or securities issued by the United States government for
war purposes, if the market value of such liberty bonds or other
securities exceeds by ten per centum the amount of any such loan,
discount or other extension of credit.

Source.— Former § 27 rewritten.

Subd. 9 added by L. 1918, ch. 94. In effect March 21, 1918.
sefk(ﬁg REFERENCES.— Restriction on officers, directors and employees,

S?mm:- provisions as to trust companies, see § 190.

SUBDIVISION 1

INCLUDES MUNICIPAL CORPORATIONS.—The word “ corporation ” in-
cludes municipal corporations, and a bank cannot loan a greater amount to a
m7nnicipal corporation than to any other corporation. Atty.-Gen. Rep. (1907)
471.

LIMITATION NOT TO BE EVADED.— The limitation on the amount that
may be loaned to a single corporation cannot be evaded by taking the notes
of individual officers or directors of corporations and crediting the proceeds to
the corporation. Atty.-Gen. Rep. (1908) 399.

BFFECT OF MAKING EXCESSIVE LOAN.— Where the president of a
bank, through an abuse of his official position, became indebted to the bank
for an amount in excess of that which the bank was authorized to loan to a
single person, it was held that a mortgage given by him to the bank to eecure
sﬁnch indebtedness was not on that account invalid.” Dunn v. O’Connor, 25 App.

iv. 73.

In an action by the bank to recover mone{ loaned the debtor cannot set up
in defense that the amount was in excess of that which the bank had authority
to lend. Gold-Mining Co. v. National Bank, 86 U. S. 640.

MORTGAGE FROM PRESIDENT OF BANK.—A mortgage taken by a bank
from its president to secure a debt which he has incurred to it by an abuse
of his official position is not invalid under this section, although the amount of
the debt thereby secured is in excess of the amount which the bank may
properly loan to one person under the latter section Dunn v. O’Connor, 25
App. Div. 73.

7
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WHAT SECURITY REQUIRED.— Loans not exceeding one-tenth of capital
and surplus are not required to be upon security; and in the case of larger
loans only the excess above said one-tenth need be secured by collateral worth
at least 15 per cent. more than the amount secured thereby. Atty.-Gen. Rep.
(1900) 167.

PRESIDENT’S LIABILITY FOR TAKING INSUFFICIENT COLLATERAL.
— Where collateral not worth 15 per cent. more than the amount of the loan
is negligently accepted by the president, the bank may recover of him its
damages resulting from such negligence; and the board of directors caunot
deprive the bank of its right of action by ratifying the president’s act. Sev-
enteenth Ward Bank v. Smith, 51 App. Div. 259.

“ BILLS OF EXCHANGE DRAWN IN GOOD FAITH,” ETC.— Under U. 8.
Rev. Stat., § 5200, which uses the same language, it was held that drafts
drawre by P. & Co., consignors of lumber upon W. & Co., consignees, both of
which firms were composed of the same members, though their business was
separate and distinct, were “bills of exchange drawn in good faith aguinst
actually existing values.” Second Nat. Bank v. Burt, 93 N. Y. 233.

“ COMMERCIAL OR BUSINESS PAPER ACTUALLY OWNED.”— Opinion
that this means paper actually issued i due course of business and duly en-
dorsed by the person who negotiates it. Mere accommodation paper and notes
placed in the hands of & note broker for sale upon the advance by the note
broker of the difference between the face value of the notes and the agreed
commission or discount are not within the meaning of this language. Atty.-
Gen. Rep. (1911), vol. 2, p. 511.

Commercial or business paper actually owned by the person negotiating the
same may lawfully be discounted to the extent of 25 per cent. of capital and
surplus, even though it bear an accommodation endorsement, but accommoda-
tion paper may be discounted only to the extent of one-tenth of capital and
surplus. Atty.-Gen. Rep. (1904) 220.

FOR AN INDICTMENT OF A DIRECTOR for violation of this subdivision,
see People v. Knapp, 106 N. Y, 374.

SUBDIVISION 4.
A MORTGAGE GIVEN TO THE CASHIER to secure an indebtedness to
the bank was held to be a valid security in favor of the bank. Lawrence-
ville Cement Co. v. Parker, 39 N. Y. St. Rep. 864, aff’d 133 N. Y. 622,

SUBDIVISION 6.

LIEN ON STOCK FOR STOCKHOLDER’S DEBT TO BANK.— This provi-
sion relates to security taken and held upon which the bank obtains a lien
which it may enforce in the event of a default by the debtor. It has no appli-
cation in a case where a bank, pursuant to Stock Corp. Law, § 51, refuses to
allow the transfer of the debtor’s stock until the indebtedness is discharged.

Strahmann v. Yorkville Bank, 148 App. Div. 8, afirmed 210 N. Y. 536.

Note.—~An exception exists in § 496 which permits a corporation to purchase
the stock of dissenting stockholders in case of merger.
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SUBDIVISION 8.

EFFECT OF VIOLATION.— Violation of this provision does not render void
a note given by the officer to the bank. The bank may recover thereon
against the maker and endorser. People’s Trust Co. v. Pabst, 113 App. Div.
375, affirmed 190 N. Y. 534.

LOAN TO PRESIDENT.— In Reynolds v. Bank of Mt. Vernon, 6 App. Div.
62, affirmed 158 N. Y. 740, it was held that the directors could authorize the
president to make loans to himself. But under the present language no loans
at all may be made to officers of a bank located in a city of the first class.

§ 109. Restrictions as to entries in books; amortization of securities,

1. No bank shall by any system of accounting or any device
of bookkeeping, directly or indirectly enter any of its assets upon
its books in the name of any other individual, partnership, unin-
corporated association or corporation, or under any title or desig-
nation that is not truly descriptive thereof.

2. The stocks, bonds and other interest-bearing corporate
securities purchased by a bank shall be entered on its books at
the actual cost thereof, and for the purpose of calculating the
undivided profits applicable to the payment of dividends,
such stocks and securities shall not be estimated at a valua-
tion exceeding their present cost as determined by amortiza-
tion, that is, by deducting from the cost of any such stock
or security purchased for a sum in excess of the amount pay-
able thereon at maturity, and charging to profit and loss, a
sufficient sum to bring it to par at maturity, or adding to the cost
of any such stock or security purchased at less than the amount
payable thereon at maturity, and crediting to profit and loss, a
sufficient sum to bring it to par at maturity; but nothing herein
contained shall prevent a bank from carrying such stocks,
bonds and other interest-bearing corporate securities on its books
at their market value.

3. No bank shall, except with the written approval of the
superintendent, enter or at any time carry on its books the real
estate and the building or buildings thereon, used by it as its place
or places of business, at a valuation exceeding their actual cost
to such bank.

4. Every bank shall conform its methods of keeping its books
and records to such orders in respect thereto as shall have been
made and promulgated by the superintendent pursuant to section
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fifty-six of this chapter. Any bank that refuses or mneglects to
obey such order shall be subject to a penalty of one hundred
dollars for each day it so refuses or neglects.

5. Every bank holding any funds or money paid into court
shall keep a book or books in which it shall make an exact ac-
count thereof. Such book or books shall state the name of the
court, the title of the case, the date of receipt, from whom re-
ceived, the amount of money, if any, and a description of the
securities or other property received, if any, and each addition
of interest; also the date and description of each order for pay-
ment and the dates and amounts of payments thereunder and
to whom paid; also an account of each change of investment if
any.

The requirements of this subdivision shall not apply to a duly
designated depositary of court and trust funds, respecting those
funds paid into court, as provided in section seven hundred and
forty-five of the code of civil procedure, and deposited with such
depositary as provided in section seven hundred and forty-six
of that act. Each such depositary shall keep one account in the
aggregate of all such funds deposited with it, and such other
accounts as may be required by rule of the state comptroller.

Source.— Subdivisions 1, 2 and 3 are new. Subdivision 4 is derived from
former § 8, and subdivision 5 from former § 45.

Subd. § amended by L. 1918, ch. 93. In effect March 27, 1918,

Note.—The purpose of the amortization requirement in subdivision 2 is to
prevent the payment of dividends out of paper profits.

CROSS-REFERENCES.—For similar restrictions on private bankers, see
§ 165; on trust companies, see § 194; on savings banks, see § 246; on invest-
ment companies, see § 205; on safe deposit companies, see § 320; on personal
loan companies and personal loan brokers, see § 367; on savings and loan asso-
ciations, see § 391.
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§ 110. Restriction on branch offices; penalty for violgtion.

No bank, or any officer or director thereof, shall transact its
usual business of banking at any place other than its principal
place of business except that a bank in a city which has a popu-
lation of more than fifty thousand, may open and occupy in such
city one or more branch offices for the receipt and payment of
deposits and for making loans and discounts to customers of such
respective branch offices only, provided that before any such
branch or branches shall be opened or occupied:

1. The superintendent shall have given his written approval,
as provided in section fifty-one of this chapter;

2. The actual paid in capital of such bank shall exceed by
the sum of one hundred thousand dollars the amount required
by section one hundred of this article for each branch opened
since the twenty-seventh day of April, nineteen hundred and
eight; and by the sum of fifty thousand dollars for each branch
opened previous to said date and hereafter maintained.

Any bank having a combined capital and surplus of one million
dollars or over, may with the written approval of the superin-
tendent open and occupy a branch office or branch offices in one
or more places located without the state of New York, either
in the United States of America or in foreign countries.

Every bank and every such officer violating the provisions of
this section shall forfeit to the people of the state the sum of one
thousand dollars for every week during which any branch office
shall hereafter be open or occupied in violation of this section.

Source.—Former § 109. The provision for foreign branches is new.
Amended by L. 1919, ch. 37. In effect March 7, 1919.

CROSS-REFERENCES.—Powers and duties of superintendent in regard to
branch offices, see § 51.

Change of location, see § 119.
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Application of this section to individual bankers, see § 143.

Similar provisions as to trust companies, see § 195; as to savings banks, see
§ 245; as to safe deposit companies, see § 318; as to personal loan companies,
see § 349.

BRANCHES TREATED AS SEPARATE BANKS.—Where a bank opens
branch banks and requires its depositors to agree to draw their checks on
the particular branch in which they are depositors, the various branches are
to be considered as separate and distinct from one another as from any
other bank. Chranowska v. Corn Exchange Bank, 173 App. Div. 285.

§ 111. Restrictions on deposit of banks funds and on conduct of
business of banks specially authorized to exercise fiduciary
powers.

No bank shall deposit any of its funds with any other moneyed
corporation unless the latter has been designated as a depositary
for the bank’s funds by a vote of a majority of the directors of
the bank exclusive of any director who is an officer, director or
trustee of the depositary so designated.

Banks exercising fiduciary powers under special authorization
from the superintendent of banks, granted under section twenty-
four-a of this chapter, shall segregate all assets held in any fidu-
ciary capacity from the general assets of the bank and shall keep
a separate set of books and records showing in proper detail all '
transactions engaged in under the authority of such special
authorization. No such bank shall receive in its trust department
deposits of current funds subject to check, or the deposit of checks,
drafts, hills of exchange or other items for collection or exchange
purposes.

Funds deposited or held in trust awaiting investment by anyi
such bank exercising fiduciary powers shall be carried in a sepa-
rate account and shall not be used by the bank in the conduct of its
business, unless it shall have first set aside in its trust department
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stocks or bonds of a kind in which savings banks are required by
this chapter to invest their deposits. In the event of the failure
of such bank, the owners of the funds held in trust for investment
shall have a lien on the bonds or other securities so set apart in
addition to their claim against the estate of the bank.

It shall be unlawful for any such bank exercising fiduciary
powers to lend any officer, director or employee any funds held in
trust under the powers conferred by this subdivision. Any offi-
cer, director or employee making such loan or to whom such loan
is made shall forfeit five thousand dollars to the people of the
state.

Amended by L. 1919, ch. 159. In effect April 9, 1919,

Source.— Former § 27, subd. 5.

CROSS-REFERENCES.— Similar provision as to trust companies, see §
196; as to savings banks, see § 244; as to investment companies, see § 294.

8§ 112. Reserves against deposits.

Every bank shall maintaid total reserves against its aggregate
demand deposits, as follows:

1. Eighteen per centum of such deposits if such bank has an
office in a borough having a population of two millions or over;
and at least twelve per centum of such deposits shall be main-
tained as reserves on hand, except as otherwise provided in this
section.

2. Fifteen per centum of such deposits, if such bank is located
1n a borough having a population of one million or over and less
than two millions, and has not an office in a borough specified in
subdivision one of this section; and at least ten per centum of
such deposits shall be maintained as reserves on hand.

8. Twelve per centum of such deposits if such bank is located
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elsewhere in the state; and at least four per centum of such
deposits shall be maintained as reserves on hand.

Any part of the reserves on hand in excess of four per centum
of such deposits may be deposited, subject to call, with a federal
reserve bank in the district in which such bank is located, and the
reserves on hand not so deposited shall consist of gold, gold bullion,
gold coin, United States gold certificates, United States notes or
any form of currency authorized by the laws of the United States;
but if any bank shall have become a member of a federal reserve .
bank, it shall maintain such reserves with such federal reserve
bank as are required by the federal reserve act and so long as it
complies with the requirements of such federal reserve act with
reference to reserves shall be exempt from the preceding pro-
visions of this section.

If any bank shall fail to maintain its total reserves in the man-
ner authorized by this section, it shall be liable to, and shall pay
the assessment or assessments provided for in section thirty of
this chapter.

Source.—Former § 67. Both the language and the substance of this sec-
tion are practically new. The term “lawful money reserve’” used in the
former law has been discarded as misleading, inasmuch as it included deposit
credits and other items which could not be classed as “lawful money.” In
place thereof the revisers substituted “ total reserves” which includes * re.
serves on hand ” and * reserves on deposit.” The changes from the reserve
requirements of the former law were made to meet the provisions of the
federal reserve act. The cities described by population in subdivisions 1, 2,
and 3 of the present section correspond so far as such general language can
make them with the terms central reserve cities, reserve cities and those
outside of reserve cities, used in the federal reserve act. The reserves on
hand in the larger cities are higher under the state law than the requirements
of the federal reserve act. See Federal Reserve Act, § 19. See also, ante,
note to § 106, subd. 4.

Amended by L. 1017, ch. 579. In effect May 22, 1917,
Amended by L. 1918, ch. 92. In effect March 27, 1918.
Amended by L. 1919, ch. 35. In effect March 6, 1919,
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The following table shows the changes in the percentages of aggregate
demand deposits which must be retained as total reserves and reserves on
hand: ’

OLp Law. Nzw Law.
Total On Total On
Teserves. hand. reserves, hand.
Manhattan ............c0...... 25 15 18 12
Brooklyn ..............o.ael 20 10 15 10
Other Boroughs ............... 15- % 12 4
Elsewhere ...........c.cce0uun.. 15 6 12 4

Brooklyn banks that have branches in Manhattan are subject to the same
requirements as Manbattan banks. See also note to § 197.

CROSS-REFERENCES.— Definitions of “aggregate demand deposits,” “re-
serves on hand,” “reserves on deposit,” “total reserves,” ‘reserve deposi-
tary ” and “ population,” see § 3.

Assessments for encroachments on reserves, see § 30.

Designation of reserve depositaries, see § 38.

Application of this section to individual bankers, see § 143.

Similar provision as to private bankers, see § 166; as to trust companies, see
§ 197,

§ 113. Interpleader in certain actions; costs,

1. In all actions against any bank to recover for moneys on de-
posit therewith, if there be any person or persons, not parties to
the action, who claim the same fund, the court in which the action
is pending, may, on the petition of such bank, and upon eight
days’ notice to the plaintiff and such claimants, and without proof
as to the merits of the claim, make an order amending the pro-
ceedings in the action by making such claimants parties defendant
thereto; and the court shall thereupon proceed to determine the
rights and interests of the several parties to the action in and to
such funds. The remedy provided in this section shall be in addi-
tion to and not exclusive of that provided in section eight hundred
and twenty of the code of civil procedure.

2. The funds on deposit which are the subject of such an action
may remain with such bank to the credit of the action until final
judgment therein, and be entitled to the same interest as other
deposits of the same class, and shall be paid by such bank in ac-
cordance with the final judgment of the court; or the deposit in
controversy may be paid into court to await the final determina-
tion of the action, and when the deposit is so paid into court such
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bank shall be struck out as a party to the action, and its liability
for such deposit shall cease.

8. The costs in all actions against a bank to recover deposits
shall be in the discretion of the court, and may be charged upon the
fund affected by the action.

Source.— Former § 145, relating to savings banks. The new law extends
this provision to banks and trust companies.

CROSS-REFERENCES.— Similar provision as to trust companies, see § 199;
as to savings banks, see § 250.

For decisions construing former § 145, see the notes to § 250.

§ 114. Rate of interest; effect of usury.

Every bank and every private and individual banker may take,
receive, reserve and charge on every loan and discount made, or
upon any note, bill of exchange or other evidence of debt, interest
at the rate of six per centum per annum; and such interest may be
taken in advance, reckoning the days for which the note, bill or
evidence of debt has to run. The knowingly taking, receiving, re-
serving or charging a greater rate of interest shall be held and ad-
judged a forfeiture of the entire interest which the note, bill of
exchange or other evidence of debt carries with it, or which has
been agreed to be paid thereon. If a greater rate of intcrest has
been paid, the person paying the same or his legal representatives
may recover twice the entire amount of the interest thus paid from
the bank or banker taking or receiving the same, if such action
is brought within two years from the time the excess of interest is
taken. The purchase, discount or sale of a bona fide bill of ex-
change, note or other evidence of debt payable at another .place
than the place of such purchase, discount or sale at not more than
the current rate of exchange for sight draft, or a reasonable charge
for the collection of the same, in addition to the interest, shall not
be considered as taking or receiving a greater rate of interest than
six per centum per annum. The true intent and meaning of this
section is to place and continue such banks and bankers on an
equality in the particulars herein referred to with the national
banks organized under the act of congress entitled “ An act to
provide a national currency, secured by pledges of United States
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bonds, and to provide for the circulation and redemption thereof,”
approved June the third, eighteen hundred and sixty-four.

Source.— Former § 74. The only change is the insertion of the word “en-
tire ” before the word “ amount.” The former section was modeled upon U. 8.
Rev. Stat. §§ 5197, 5198,

CROSS-REFERENCES.— Similar provision as to trust companies, see § 200.
Penalty for taking security for usurious loans, see Penal Law, § 2400, post.

PRIVATE BANKERS INCLUDED.— The use of the words * private and
individual banker” brings within the operation of this section persons and
firms engaged in the banking business without authority under the Banking
Law. Perkins v. Smith, 116 N. Y. 441, aff’g 41 Hun 47; Carley v. Tod, 83 Hun
53; Spaulding v. Kelly, 43 Hun 301.

That one is a private banker and within the protection of this section is
sufficiently established, prima facie, by testimony of his clerk that he is a
private banker, that he is so described on his office door, that he issued a pass
book so describing him, and that he was also so described on the checks drawn
upon him. Matter of Thornburgh, 72 Misc. 619,

In an action by a private banker, his own testimony that his business was
‘“ bunking, private banker,” was held sufficient to show that he was entitled
to the protection of this section. Hessberg v. Matter, 64 Misc. 97.

WHO ARE BANKERS.— Note brokers, who make loans to their customers
on the security of the notes held for sale, are bankers within the meaning of
this section. In re Wilde’s Sons, 133 Fed. 562.

This section does not protect the members of an unincorporated association
whose sole business is that of loaning money upon assignments of wages, and
upon chattel mortgages. Such association is not a banker. People v. Young,
207 N. Y. 522,

HOW FAR GENERAL USURY LAW SUPERSEDED —As to banks and pri-
vate and individual bankers, this section, within its limits, supersedes the
general statutes dealing with usury (Gen. Bus. Law, §§ 370-382). There is
no forfeiture of principal. People v. Young, 153 App. Div. 567, afi"d 207 N. Y.
522; Schlesinger v. Kelly, 114 App. Div. 646; Empire Trust Co. v. Coleman,
85 Misc. 312; Public Bank v. London, 147 N. Y. Supp. 738; Hessberg v.
Matter, 64 Misc. 97; Matter of Thornburgh, 72 Misc. 619; Spaulding v.
Kelly, 43 Hun 301; Bank of Monroe v. Findlay, 6 Hun 584, Farmers Bank
v. Hall, 16 Abb. Pr.,, N. S,, 276; Farmers,’ etc., Bank v. Deering, 91 U. S.
29; In re Wilde’s Sons, 133 Fed. 562,

““The effect of this legislation, as is well known, was and is, to place State
banks and private and individual bankers within the State on the same foot-
ing as National banks in respect to usurious loans or discounts; so that only
double the amount of the interest is recoverable in such cases, but the entire
loan is not rendered void by reason of the usury.” People v. Young, 207 N. Y.
522, 528.

NOTE VOID BETWEEN ORIGINAL PARTIES.—A promissory note, void
for usury as between the original parties, is valid and enforcible when dis-
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counted by a bank for value, before maturity, in due course of business,
and without notice of its usurious inception. Schlesinger v. Gilhooly, 189
N. Y. 1, aff’g 116 App. Div. 914; Schlesinger v. Kelly, 114 App. Div. 546.

Where a note, void in the hands of the holder, because of usury, is pur-
chased by the bank with knowledge of the usury, it is also void in the hands
of the bank, notwithstanding this section. Schlesinger v. Lehmaier, 191 N. Y.
69, rev’g 117 App. Div. 428.

WHERE THE USURIOUS INTEREST HAS NOT BEEN PAID, the defend-
ant may obtain the benefit of the forfeiture by setting it up as a partial
defense in an action on the note. Carnegie Trust Co. v. Chapman, 153
App. Div. 783.

WHERE THE USURIOUS INTEREST HAS BEEN PAID, the amount
cannot be offset or counterclaimed in an action on the note. The only remedy
is by way of an independent action for the penalty. Barnet v. National
Bank, 98 U. S. 5565; Caponigri v. Altieri, 165 N. Y. 256, aff’g 20 App. Div.
304; Carnegie Trust Co. v. Chapman, 153 App. Div. 783; Metropolitan Trust
Co. v. Truax, 67 Misc. 588; Hessberg v. Matter, 64 Misc. 97.

AMOUNT OF PENALTY.— Under the former law it was somewhat doubt-
ful whether the penalty recoverable was twice the amount of the entirec
interest or merely twice the amount of the emcess. In Marine Bank v. Fiske,
9 Hun 363, there is a dictum to the effect that only twice the amount of the
excess is recoverable. This judgment was affirmed by the Court of Appeals
(71 N. Y. 353). In Hintermeister v. First Nat. Bank, 64 N. Y. 212, the
Court construed the National Banking Law as imposing a penalty of twice the
amount of the ewcess, but the United States Supreme Court reversed the
judgment (First Nat. Bank v. Watt, 184 U. S. 151), holding that twice the
amount of the entire interest could be recovered. In the present law all
doubt on this point has been removed by the insertion of the word “ entire *
before the word “ amount.”

CUMULATIVE PENALTIES are recoverable in a single action under this
statute. Mackey v. Royal Bank, 76 Misc. 630.

Each violation of the section gives a separate cause of action. Several such
causes of action may be joined in the Municipal Court. Mackey v. Royal
Bank, 78 Misc. 145.

The party entitled to maintain the action for the penalty can recover twice
the amount which he has paid for usury within two years prior to the
commencement of the action, whether the amount has been paid in one or
several payments. Hintermeister v. First Nat. Bank, 64 N. Y. 212,

The penalty prescribed in this section for the exaction of interest over six
per cent can be recovered only in an action expressly brought for that purpose.
Teplitz v. Bloomingdale, 195 App. Div. 15.

WHAT IS A DISCOUNT.— The purchase of a note at lees than its face is
a discount. Atlantic State Bank v. Savery, 82 N. Y. 291,

DISCOUNT AS PAYMENT.— The deduction of a greater amount than
the legal rate and the credit of the balance to the borrower comstitutes a
payment of usury. Nash v. White’s Bank, 68 N. Y. 396.

DISCOUNT OF BUSINESS PAPER.—The provisions of the National Bank-
ing Act limiting the amount of interest to be taken by National banks om
loans and discounts apply as well to discounts of businese paper as of accom-
modation paper. Johnson v. Nat. Bank, 74 N. Y. 329.

WHAT NOT PAYMENT OF USURY.—The defense of usury in an action
by a bank is not established by showing that in addition to the legal rate of
interest paid to the bank, the borrower paid a certain sum to en officer of
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the bank for obtaining the loan, it not appearing that he was acting for the
bank in obtaining the loan or that the bank knew of the borrower’s agreement
to pay him for securing it. Terminal Bank v. Dubroff, 66 Misc. 100.

A charge for financing may or may not be legal dependent upon whether
or not actual and valuable service was rendered upon which the charge is
based; merely procuring money which was loaned to the company would
not be permissible under section 114. Attorney-General Rep., July 30, 1915.

§ 115. Interest on collateral demand loans of not less than five
thousand dollars.

Upon advances of money repayable on demand to an amount
not less than five thousand dollars made upon warehouse receipts,
bills of lading, certificates of stock, certificates of deposit, bills of
exchange, bonds or other negotiable instruments, pledged as col-
lateral security for such repayment, any bank may receive or con-
tract to receive and collect as compensation for making such ad-
vances any sum which may be agreed upon by the parties to such
transaction.

Source.— Former § 75. The only change is the omission of the words “in
writing ” after the words “agreed upon.”

CROSS-REFERENCES.— Application of section to individual bankers, see
§ 143.

Similar provision as to trust companies, see il 201.
Restrictions as to dividends of savings banks, see § 256.

SECTION SUPERSEDES GENERAL USURY LAWS.— Hawley v. Kountze,
6 App. Div. 217.

EFFECT OF ORAL AGREEMENT.— The only importance of an agreement
in writing under the former law was to enable the lender to collect more than
the legal rate of interest. The loan was not usurious, although there was no
written agreement. Hawley v. Kountze, 6 App. Div. 217; In re Wilde’s Sons,
133 Fed. 562, afi’d 144 Fed. 972.

USURY.— The retention of a fixed amount under the name of exchange,
may constitute usury. Perkins v. Smith, 41 Hun 47; aff’d 116 N. Y. 449.

Statutes, state or national, upon the subject of banking, and usury, collated.
Perkins v. Smith, 116 N. Y. #41.

In order to permit recovery for charging more than the legal rate of interest
it is not necessary that the payment of interest be made in money. Nash v.
White’s Bank of Buffalo, 68 N. Y. 396.

The effect of the Banking Act, ch. 567 of 1880, was to repeal the penalties
imposed by the amendment of ch. 163 of 1870 upon banks taking illegal
interest. Nash v. White’s Bank of Buffalo, 140 N. Y. 243,

A charge for financing may or may not be legal dependent upon whether
or not actual and valuable service was rendered upon which the charge is
based; merely procuring money which was loaned to the company would not
be permissible under section 114. Attorney-General Rep., July 30, 1915.
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§ 116. Calculation of earnings for dividend period.

To determine the amount of gross earnings of a bank for any
dividend period the following items may be included:

1. All earnings actually received during such period, less inter-
est accrued and unpaid included in the last previous calculation of
earnings; '

2. Interest accrued and unpaid upon debts owing to it secured
by collateral as authorized by this article upon which no default
of more than one year exists and upon corporate stocks, bonds, or
other interest-bearing obligations owned by it upon which no de-
fault exists;

3. The sums added to the cost of securities purchased for
less than par as a result of amortization, provided the market
value of such securities is at least equal to their present cost as de-
termined by amortization;

4. Any profits actually received during such period from the
sale of securities, real estate or other property owned by it;

8. Sums recovered on items previously charged off, and any
amounts allowed by the superintendent on account of assets pre-
viously disallowed and charged off;

6. Provided the superintendent of banks shall have approved,
and only to the extent of such approval, any increase in the
book value of an office building owned by it, which building
or a portion thereof is used by it as a place of business.

To determine the amount of net earnings for such dividend
period the following items shall be deducted from gross earnings:

1. All expenses paid or incurred, both ordinary and extraordi-
nary, in the transaction of its business, the collection of its debts,
and the management of its affairs, less expenses incurred and in-
terest accrued upon its debts deducted at the last previous calcu-
lation of net earnings for dividend purposes;

2. Interest paid or accrued and unpaid upon debts owing by it;

3. The amounts deducted through amortization from the cost
of corporate stocks, bonds or other interest-bearing obligations
purchased above par in order to bring them to par at maturity;

4. All losses sustained by it. In the computation of such losses
all debts owing it shall be included upon which no interest shall
have been paid for more than two years or on which a judgment
has heen recovered which shall have remained unsatisfied for two
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years; and such other assets as shall have been disallowed by the
superintendent of banks, or by its board of directors.

The balance thus obtained shall constitute the net earnings of
such bank for such period.

Source.— Former § 28. The language is for the most part new.

CROSS-REFERENCES.— Definitions of “net earnings” and “dividend
period,” see § 3.

Similar provision as to trust companies, see § 202.

RENEWAL NOTES.— Where a note held by a bank is taken up by giving
a note of another person bearing a different endorsement, such transactien
creates a new contract, and the indebtedness is not one that the bank must
treat as a loss on the ground that it has remained due without prosecution and

without payment of interest for more than one year. Dykman v. Keeney, 10
App. Div. 610.

An unmatured renewal note is not to be counted as a loss if taken in the
ordinary course of business, although it includes the accrued interest on the
previous note and the debt has been continued beyond a year. Dykman v.
Keeney, 16 App. Div. 131, aff’d 160 N. Y. 677.

Where it appears that notes held by the bank are renewals which include
the interest due on the previous notes, it is for the jury to say whether such
renewal notes were taken in due course of business, and whether the amount
of accrued interest included in the renewals represented loans such as would
have been made apart from any prior relation of the parties, or were taken
merely to cover defaulted debts. Dykman v. Keeney, 3¢ App. Div. 45.

§ 117. Surplus fund; of what composed, and for what purposes used.

Every bank shall create a fund to be known as a surplus fund.
Such fund may be created or increased by contributions, by trans-
fers from undivided profits, or from net earnings. Such fund up
to twenty per centum of the capital of the bank shall be used only
for the payment of losses in excess of undivided profits.

Source.— Former § 27, subd. 10.

CROSS-REFERENCES.— Definitions of “ surplus fund,” “ undivided profits ”
and “ net earnings,” see § 3.

Similar provision as to trust companies, see § 203.

§ 118. How net earnings credited for dividend purposes; credits to
surplus fund and to undivided profits; dividends to stook-
holders.

When the net earnings of a bank have been determined at the
close of a dividend period as provided in section one hundred
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sixteen of this article, if its surplus fund does not equal twenty
per centum of the bank’s capital, one-tenth of such net earnings
shall be credited to the surplus fund or so much thereof, less than
one-tenth, as will make such fund equal twenty per centum of
such capital. The balance of such net earnings, or the entire
amount thereof if such fund equals such twenty per centum, may
be credited to the bank’s profit and loss account; or, if its ex-
penses and losses for such dividend period exceed its groes earn-
ings, such excess shall be charged to its profit and loss account.
The credit balance of such account shall constitute the undivided
profits at the close of such dividend period, and shall be available
for dividends.

The directors of any bank may annually, semi-annually or
quarterly, but not more frequently, declare such dividends as they
shall judge expedient from such undivided profits. No bank shall
declare, credit or pay any dividend to its stockholders until it shall
have made good any existing impairment of its capital and any
existing encroachment on its reserves required to be maintained
against deposits.

Source— Former § 27, subd. 10. The prohibition against payment of divi-
dends until any impairment of capital shall have been made good is taken from
former § 29, and that against payment of dividends during the existence of
an encroachment on reserves comes from former § 67.

CROSS-REFERENCES.—Definitions of * surplus fund,” “ undivided profits,”
“net earnings” and * dividend period,” see § 3.

Similar provision as to trust companies, see '§ 204.

Directors’ liability for declaring unauthorized dividends, see Stock Corp.
Law, § 28, post.

Criminal liability for paying dividends out of capital, see Penal Law, § 664,

pogfl‘OCK DIVIDEND.—A state bank which has increased its capital stock
may declare a stock dividend, subject to the limitations contained in the
provisions as to dividends and surplus. Op. Atty.-Gen., April 16, 1914.
CAUSE OF ACTION AGAINST DIRECTORS BELONGS TO CREDITORS.—
The cause of action against directors for improperly declaring a dividend while
the bank was insolvent belongs to the creditors, and the receiver cannot enforce
it for the benefit of the stockholders. Butterworth v. O’Brien, 39 Barb. 192.

§ 119. Change of location.

Any bank may make a written application to the superintendent
of banks for leave to change its place of business to another place
in the same county. The application shall state the reasons for
such proposed change, and shall be signed and acknowledged by
a majority of its board of directors anl accompanied by the writ-
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ten assent thereto of stockholders owning at least two-thirds in
amount of its stock. If the proposed place of business is within
the limits of the village, borough or city if in a city not divided
into boroughs, in which the principal place of business of the bank
is located, such change may be made upon the written approval
of the superintendent; if beyond such limits, notice of intention
to make such application, signed by the president and cashier of
the bank shall be published once a week for two successive weeks
immediately preceding such application in a newspaper published
in the city of Albany in which notices by state officers are re-
quired by law to be published, and in a newspaper to be desig-
nated by the superintendent, published in the county in which
the place of business of such bank is located. If the superintend-
ent shall grant his certificate authorizing the change of location,
as provided in section fifty of this chapter, the bank shall cause
such certificate to be published once in each week for two suc-
cessive weeks in the newspapers in which the notice of application
was published. When the requirements of this section shall have
been fully complied with, the bank may, upon or after the day
specified in the certificate, remove its property and effects to the
location designated therein, and thereafter its principal place of
business shall be the location so specified; and it shall have all
the rights and powers in such new location which it possessed at
its former location.

Source.— Former § 31.— The old law provided for a change to another place
“in the same or another county.” The language of the old law, “and there-
after its sole business location shall be the location so specified” has been
changed to “ thereafter its principal place of business shall be the location so
specified” The Attorney-General was of the opinion that the use of the

phrase “sole business location ” constituted a prohibition against branch of-
fices. Atty.-Gen. Rep. (1900) 248, 255.

CROSS-REFERENCES.— Powers and duties of supenntendent in regard
to change of location, see § 50.

Similar provision as to private bankers, see § 159; as to trust companis,
see § 205; as to savings banks, see § 259; as to investment companies, see
§ 296; as to safe deposit companies, see § 321. as to personal loan companies,
see § 352; as to savings and loan associations, see § 403; as to credit unions,
see § 460.

APPLICATION SAME IN EITHER CASE.— Whether the change of loca-
tion is within the limits of the same city or town or outside such limits, the
application must state the reasons for the proposed change, be signed by the

8
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majority of the board of directors, and be accompanied by the written assent
of two-thirds of the stockholders. Atty.-Gen. Rep. (1909) 710.

8§ 120. Rights and liabilities of stockholders; who liable as stock-
holders; who may enforce liability; within what time
action must be commenced.

The rights, powers and duties of stockholders of banks shall be
a8 prescribed in the general corporation law and the stock cor-
poration law; but the individual liability of such stockholders
for the contracts, debts, and engagements of the bank and the
time within which an action may be instituted to enforce such
liability shall be governed exclusively by the provisions of this
section and section eighty of this chapter.

The stockholders of every bank shall be individually responsi-
ble, equally and ratably and not one for another, for all contracts,
debts and engagements of the bank, to the extent of the amount
of their stock therein, at the par value thereof, in addition to the
amount invested in such shares. An action to enforce such lia-
bility must be brought within six years after the cause of action
has accrued. The term “ stockholder ” as used in this section
shall apply to:

1. Such persons as appear by the books of the bank to be stock-
holders;

2. Every owner of stock, legal or equitable, although the same
may be on such books in the name of another person, provided,
however, that such term shall not apply to a person holding stock
as collateral security for the payment of a debt and not appearing
by the books of the bank to be the owner and holder thereof in
his own right, or to a person holding stock in a bona fide fiduciary
capacity and not appearing by the books of the bank to be the
owner and holder thereof in his own right unless such fiduciary
shall have invested the funds in his care in violation of law or of
the terms under which said funds are held by him, in which case
he shall be personally liable as a stockholder.

No person who has in good faith, and without any intent to
evade his liability as a stockholder, caused his stock to be trans-
ferred on the books of the bank when such bank is solvent to any
resident of this state of full age previous to any default in ihe
payment of any debt or liability of the hank, shall be subject to an:-
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personal liability for any contracts, debts or engagements of the
bank.

In case the superintendent of banks shall have taken possession
of the property and business of the bank pursuant to section fifty-
seven of this chapter or a permanent receiver of such bank shall
have been appointed, all actions or proceedings to enforce the lia-
bility of stockholders under this section shall be taken and prose-
cuted only in the name of the superintendent or the receiver, as
the case may be, unless the superintendent or receiver shall refuse
to take such action or proceeding upon proper request in writing
made by any creditor, or shall have failed or neglected to commence
such sction or proceeding within sixty days after the receipt of
such request, and in that event such action or proceeding may be
taken by any creditor of the bank. But no such action shall be
brought by a creditor until a judgment shall have been recovered
by him against the bank and an execution thereon shall have been
returned unsatisfied in whole or in part.

Source.— The first paragraph is new. The first sentence of the second
paragraph comes from former § 71. The six-year limitation is new. The
definition of “stockholder ” comes from former § 2, except the part relating
to persons holding in a fiduciary capacity, which comes from Stock Corp.
Law, § 58. The paragraph providing for transfer on the books of the bank

is taken from former § 72. The last paragraph comes from former § 71,
except the last sentence which is derived from Stock Corp. Law, § 59.

CROSS-REFERENCES.—Enforcement of stockholders’ liability by super-
intendent, see § 80.

Similar provision as to trust companies, see § 206; of safe deposit com-
panies, see § 322.

Actions to enforce liability, see Gen. Corp. Law, §§ 100-115.

Actions to dissolve corporations, see Gen. Corp. Law, §§ 150-161.

OONSTITUTIONAL PROVISION.— Art. VIII, § 7, provides that stock-
holders of banks shall be liable for all its debts to the amount of their
respective shares. The provision first appeared in the Constitution of 1846,
being then applicable to banks of issue only. It was extended to banks not
of issue by the Constitution of 1894,

For a discussion of the reasons for applying the constitutional provisions
to banks not of issue, see Barnes v. Arnold, 23 Mise. 197, 205.

Art. VIII, § 7, of the Constitution of 1846 held to apply to banks then ex-
isting as well as those thereafter organized. Matter of Lee’s Bank, 21
N. Y. 9.
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The constitutional provision applies to specially chartered banks. Matter
of Reciprocity Bank, 22 N. Y. 0.

CONSTITUTIONALITY OF SECTION.— The courts have repeatedly upheld
the constitutionality of former § 71, part of which is now in this section.
Van Tuyl v. Robin, 80 Misc. 330, aff’d 160 App. Div. 41 and 211 N. Y. 540;
Barnes v. Arnold, 169 N. Y. 611, af’g 45 App. Div. 314; Persons v. Gardner,
42 App. Div. 490; Matter of Lee’s Bank, 21 N. Y. 9; Matter of Empire City
Bank, 18 N. Y. 199; Matter of Reciprocity Bank, 22 N. Y. 9; Diven v.
Duncan, 41 Barb. 520.

SECTION TO BE STRICTLY CONSTRUED.— Chase v. Lord, 77 N. Y. 1;
Barnes v. Arnold, 23 Misc. 197, afi’"d 45 App. Div. 314, 168 N. Y. 611.

APPLICATION OF STOCK CORPORATION LAW.— This section now pro-
vides that the liability of stockholders of banks shall be governed exclusively
by the Banking Law. Under former § 71 there was great difficulty in deter-
mining how far the provisions of §§ 58, 59 of the Stock Corporation Law
applied. See Van Tuyl v. Robin, 80 Misc. 360, afi’"d 160 App. Div. 41 and 211
N. Y. 540; Van Tuyl v. Scharmann, 208 N. Y. 63; Hirshfeld v. Bopp, 145 N. Y.
84; Mosler Safe Co. v. Guardian Trust Co., 208 N. Y. 524; Assets Realization

.Co. v. Howard, 70 Misc. 651, afirmed 152 App. Div. 900 and 211 N. Y. 430;
Smith v. Quayle, 86 Misc. 259.

In Richards v. Robin (Law Journal, March 27, 1915) it was held that § 59
of the Stock Corporation Law did not apply.

To construe § 59 of the Stock Corporation Law as applicable would make
it violative of Const., Art. 8, § 7. Van Tuyl v. Sullivan, 173 App. Div. 391,

NATURE OF LIABILITY.— The liability of a bank stockholder is several,
and is not affected by the failure of any other stockholder to pay the amount
assessed against him. Mosler Safe Co. v. Guardian Trust Co., 208 N. Y. 524,
afPg 153 App. Div. 117; Terry v. Little, 101 U. S. 216; U. S. v. Knox,
102 U. 8. 422.

The liability of the stockholder is contractual and there is an implied
contract on his part, entered into when he acquires his stock that he will
be liable in the manner and to the extent prescribed by the statute, and
said liability accrues, not when the company or bank is ascertained to be
insolvent, but when it incurs the indebtedness for which the statute renders
the stockholders liable. Van Tuyl v. Schwab, 174 App. Div. 665 (af’d 220
N. Y. 101).

LIABLE DIRECTLY TO CREDITORS.— The liability of stockholders is
directly to creditors and not one to supply a deficiency in capital, but is in
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addition thereto. Mosler Safe Co. v. Guardian Trust Co., 208 N. Y. 524,
aff’g 153 App. Div. 117.

FOR WHAT DEBTS LIABLE.— Deposits in the ordinary course of busi-
ness, or upon certificates of deposit made by their terms payable upon the
return thereof, are obligations for which the stockholders are liable under
this section. Barnes v. Arnold, 169 N. Y. 611, af’g 45 App. Div. 314,

The stockholders are not liable for ultra vires obligations of the bank. Thus,
an indebtedness arising out of a contract made by the directors for the
voluntary liquidation of the bank is not one for which the stockholders can
be held liable. Assets Realization Co. v. Howard, 70 Misc. 651, affirmed
152 App. Div. 900 and 211 N. Y. 430.

INTEREST ON LIABILITY.— In Mahoney v. Bernhard, 45 App. Div. 499,
affirmed 169 N. Y. 589, it was held that the liability could not be extended by
allowing interest thereon. But express provision is now made by § 80 for
interest where the liability is enforced by the Superintendent of Banks.

APPLIES TO EXISTING STOCKHOLDERS.— This section applies to stock-
holders who became such prior to its enactment. Barnes v. Arnold, 168 N. Y.
611, aff’g 45 App. Div. 314.

WHEN STOCKHOLDERS OF RECORD NOT LIABLE.—Although a person
appears as a stockholder on the books of the corporation, if he was made such
without his knowledge or consent, he cannot be held liable. Richard v. Robin
(Law Journal, March 27, 1915).

But if, after receiving knowledge of the unauthorized recording of the
stock in his name, he fails to repudiate the act, this amounts to a ratification,
and he becomes liable as a stockholder. Richards v. Ackerman, 175 App. Div.
746.

A person holding stock in a bank which is merged into another cannot be
held liable as a stockholder of the new institution where the merger was
invalid as to him and he has not waived the invalidity thereof, although he
appears as a stockholder on the books. Richards v. Robin (App. Div., 1st
Dep’t, June 8, 1917).

TRANSFER ON BOOKS NECESSARY TO TERMINATE LIABILITY.—A
stockholder of record who has assigned his stock but failed to have it trans-
ferred on the books of the bank is liable. Van Tuyl v. Robin, 80 Misc. 360,
af’ld 160 App. Div. 41 and 211 N. Y. 540; Wheeler v. Werner, 140 App. Div.
695; Shellington v. Howland, 53 N. Y. 371.

But if the stockholder has used all due diligence and employed all reasonable
business prudence to obtain a transfer on the books, he cannot be held liable
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although such transfer has never been made. Richards v. Robin (App. Div.,
lst Dep’t, June 8, 1917).

BOTH ASSIGNOR AND ASSIGNEBE LIABLE.—An assignment without a
transfer on the book renders the assignee liable, but the assignor also
remains liable, Wheeler v. Werner, 140 App. “Div. 695; Richards v. Robin
(Law Journal, March 27, 1915).

An unregistered transferee from an executor of bank stock standing on the
books in the name of the decedent is liable as a stockholder. Mahoney v.
Bernhard, 45 App. Div. 499, aff’d 169 N. Y. 589.

BROKERS NOT LIABLE AS ASSIGNEES.— Where defendants who ap-
peared as stockholders of record alleged in their answers that they had sold
their sbock to certain brokers who were joined as defendants, and the latter
alleged in their answers that they purchased merely as brokers for other
persons, which wes admitted by the plaintiff, it was held that the broker
defendants were not entitled to judgment on the pleadings. Richards v.
Robin, 86 Misc. 528.

But on the trial of the action it was held that the monetary ownership
of the brokers, under such circumstances, did not constitute them transferrers
within the rule making the transferee liable over to the transferrer. Richards
v. Robin (Law Journal, March 27, 1915).

The record holder is not entitled to indemnification from a broker who,
acting for an undisclosed principal, purchased the stock at public auction.
No duty rests on the broker to have the stock transferred in the books of the
bank into the name of the actual purchager. Richards v. Robin, 175 App.
Div. 296.

Pledgee of the stock of a bank which became insolvent and who exchanged
their certificates of stock for new certificates pursuant to the scheme for
reorganization, are not record holders of the stock mo as to be liable under
No. 120 (formerly No. 71) of the Banking Law, for an assessment upon
shareholders when the reorganized bank in its turn became insolvent.
Skinner v. Home Bank of Brooklyn, 180 App. Div. 187.

TRANSFER WHILE BANK INSOLVENT.—A stockholder who transfers
his shares when the bank is insolvent remains liable whether or not he acted
in good faith and without knowledge of the insolvency. Persons v. Gardner,
113 App. Div. 597.

A TRANSFER TO THE BANK ITSELF does not satisfy the requirements
of this section. Matter of Reciprocity Bank, 22 N. Y. 9.

PLEDGES.— Under the present section a pledgee of bank stock who ap-
pears by the books of the bank to be the unqualified owner and holder of the
stock is undoubtedly liable as a stockholder. Under the former law there was
some doubt on this point, but the Court of Appeals, held that such a pledgee
must be deemed a “ stockholder.” Van Tuyl v. Robin, 211 N, Y. 540, aff'g 160
App. Div. 41, which reversed 80 Misc. 360, on this point. See also Matter of
Empire City Bank, 18 N. Y. 199, 224; Adderly v. Storm, 6 Hill 624.
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EXECUTORS.— Executors of a person who appears as a stockholder on the
books of the bank are chargeable, in their representative capacity, as stock-
holders. Diven v. Duncan, 41 Barb. 520; Richards v. Robin (Law Journal,
March 27, 1915).

Executors of a decedent, joined as defendants because of stock standing in
their decedent’s name, remain liable as such after the settlement of their
accounts by the Surrogate. Mahoney v. Bernhard, 45 App. Div. 499, afi’d 159
N. Y. 589.

Where a defendant in a stockholder’s action dies and his executor is substi-
tuted, a judgment recovered against the decedent does not bind his devisee.
" Upon the rendition of such judgment and the return of an execution unsatis-
fied, & cause of action arises against the devisee enforceable within ten years
thereafter upon proof of all the facts upon which the judgment against the
decedent’s estate was rendered. Richards v. Gill, 138 App. Div. 76.

When executors, without authority from the testator and with authority
of law, invest funds of the estate in bank stock, they and not the estate are

responsible as stockholders. Diven v. Lee, 36 N. Y. 302.

. ENFORCEMENT BY RECEIVER.— The provision as to enforcement of the
liability by a receiver was incorporated into the section by chapter 441 of the
Laws of 1897. This amendment was held to apply to a bank which prior to
its enactment had been dissolved and of which a permanent receiver had been
appointed. Persons v. Gardner, 42 App. Div. 490, afl’g 26 Misc. 663.

The amendment of 1897 was held not to apply to an action begun before its
passage, even as to defendants who had not then been served with process.
Mahoney v. Bernhard, 45 App. Div. 499, afi’"d 169 N. Y. 589.

This section does not put on the permanent receiver an absolute duty to
proceed against stockholders, and a receiver’s account should not be sur-
charged with the amount which he might have recovered had he proceeded
against a solvent stockholder within the time limited by statute. People v.
Staten Island Bank, 146 App. Div. 378.

In an action by a permanent receiver the plaintiff must make out at least
a prima facie case that there is valid and subsisting indebtedness remaining
unpaid, and that in order to discharge it a contribution from the stockholders
is necessary. Smith v. Quayle, 86 Misc. 259.

ENFORCEMENT BY CREDITOR.— Prior to the amendment of 1897 (Laws
1897, ch. 441) an action could only be brought by creditors. Persons v. Gard-
ner, 26 Misc. 663, afi’d 42 App. Div. 490,
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Previous to that amendment it was held that a creditor could maintain aa
action in equity, in behalf of himself and all others similarly situated, to
enforce the stockholders’ liability. Pfohl v. Simpson, 50 How. Pr. 34l.

Where the action is brought by a creditor, the recovery ‘of judgment against
the bank is a condition precedent and must be alleged in the complaint.
Hirshfeld v. Bopp, 145 N. Y. 84; Hirshfeld v. Kursheedt, 81 Hun, 555.

A judgment against the bank does not establish, as against the stockholders,
that the debt on which it is based is one for which the stockholders can be
held liable. Assets Realization Co. v. Howard, 70 Misc. 651, afi’d 152 App.
Div. 900 and 211 N. Y. 430.

Complaint in action by creditor held sufficient. Hagmayer v. Farley, 23
App. Div. 426.

Where the action is brought by a creditor on behalf of himeelf ard all
other creditors, the plaintiff does not become a trustee for the other creditors
to the extent that he must carry on the litigation for their interests in oppo-
gition to his own, or after he has settled his claim. Until another creditor has
procured an order making him a party, or until an interlocutory judgment has
been rendered, he has entire control of the action. If in such case the plain-
tiff discontinues action, the receivers of the bank are not entitled to continue
it. Hirshfeld v. Fitzgerald, 157 N. Y. 166.

After the above decision in Hirshfeld v. Fitzgerald, certain creditors of the
Harlem River Bank, moved to be joined in a creditor’s action against the
stockholders of that bank which had been pending for more than three years
and was at issue as to all the answering defendants, but had not been noticed
for trial. It was held that, under the circumstances, the motion was not
made too late and should be granted. Hagmayer v. Alten, 41 App. Div. 487.

Where after the appointment of a receiver in an action for the dissolution
of an insolvent bank, a creditors’ action is brought and judgment recovered
against the stockholders, a creditor who did not join in the creditors’ action
may entitle himself to share in the distribution by paying his share of the
expense of the action and presenting a satisfactory excuse for not proving his
claim within the prescribed period. Matter of Ziegler, 98 App. Div. 117.

FORM OF ACTION.— Under the former law the only permissible form of
action was one in equity against all the stockholders. Cheney v. Scharmann,
145 App. Div. 456; Hirshfeld v. Bopp, 145 N. Y. 84.

Under the present law (§ 80) the superintendent is given power to sue the
stockholders either separately or jointly.
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EXHAUSTION OF ASSETS NOT ESSENTIAL.— That not all the assets of
the insolvent bank have been exhausted does not constitute a defemnse to an
action to enforce the stockholders’ liability. Barnes v. Arnold, 23 Misc. 201; ‘
Persons v. Gardner, 26 Misc. 663, aff’"d 42 App. Div. 400; Van Tuyl v. Robin,
80 Misc. 360, af’d 160 App. Div. 41; Richards v. Robin (Law Journal, March
27, 1916) ; Richards v. Scharmann, 97 Misc. 143.

SET-OFF.— A stockholder cannot set off a claim against the bank in an
action to enforce his liability. Matter of Empire City Bank, 18 N. Y. 199;
Van Tuyl v. Schwab, 165 App. Div. 412.

But where the superintendent makes an assessment upon stockholders to
enable the corporation to resume business, if business is not resumed and the
fund raised by the assessment is distributed ratably among the creditors,
stockholders who have paid the assessment are entitled in equity to set off the
amount against their statutory liability. Mosler Safe Co. v. Guardian Trust
Co., 208 N. Y. 524, afi’g 153 App. Div. 117.

STOCKHOLDERS PAID LAST.— Nothing is to be repaid to stockholders
until after payment in full of all the debts of the bank. Hollister v. Hollister
Bank, 2 Abb. Dec. 367; Pruyn v. Van Allen, 39 Barb. 354.

EFFECT OF DISCHARGE IN BANKRUPTCY.— The discharge in bank-
ruptcy of a stockholder of a banking corporation upon a petition filed and
an adjudication made after said corporation had become insolvent, relieves
said stockholder of his obligations and liability as such for the debts of the
corporation, because his liability on the date of the filing of the petition in
hankruptcy was provable as a debt against his estate. Van Tuyl v. Schwab,
174 App. Div. 665 (afi’d 220 N. Y. 101).

§ 121. Assessment of stockholders to make good impairment of
capital; sale of stock.

‘Whenever the superintendent of banks shall have made requisi-
tion upon any bank pursuant to section fifty-six of this chapter to
make good the amount of an impairment of its capital, the direct-
ors of the bank shall immediately give notice of such requisition
to each stockholder and of the amount of the assessment which he
must pay for the purpose of making good such deficiency, by a
written or printed notice mailed to such stockholder at his place
of residence, or served personally upon him. If any stockholder
shall refuse or neglect to pay the assessment specified in such notice
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within sixy days from the date thereof, the directors of such bank
shall have the right to sell to the highest bidder at public auction
the stock of such stockholder, after giving previous notice of such
sale for two weeks in a newspaper of general circulation published
in the county where the principal office of such bank is located ; or
such stock may be sold at private sale, and without such published
notice, provided, however, that before making a private sale thereof
an offer in writing to purchase such stock shall first be obtained,
and a copy thereof served upon the owner of record of the stock
sought to be sold either personally or by mailing a copy of such
offer to such owner at his place of residence or the address fur-
nished by him to the bank; and if, after service of such offer,
such owner shall still refuse or neglect to pay such assessment
within two weeks from the time of service of such offer the said
directors may accept such offer and sell such stock to the person or
persons making such offer, or to any other person or persons mak-
ing a larger offer than the amount named in the offer submitted to
such stockholder; but said stock shall in no event be sold for a
smaller sum than the valuation put on it by the superintendent in
his determination and certificate, which valuation shall not be less
than the amount of the assessment called for and the necessary
costs of sale. Out of the avails of the stock sold the directors
shall pay the necessary costs of sale and the amount of the assess-
ment called for thereon. The balance, if any, shall be paid to the
person or persons whose stock has been thus sold. A sale of stock
as herein provided shall effect an absolute cancellation of the
outstanding certificate or certificates evidencing the stock so sold,
and shall render the same null and void and a new certificate or
certificates shall be issued to the purchaser or purchasers of said
stock.

Source.— Former § 17.

CROSS-REFERENCES.— Order of superintendent requiring impairment of
capital to be made good, see § 56.

Similar provision as to trust companies, see § 207; as to safe deposit com-
panies, see § 323.

PURPOSE OF ASSESSMENT.— The assessment provided for in this section
is for the purpose of enabling the corporation to resume business. Such assess-
ment can doubtless be made, even though the superintendent has taken posses-
sion, but it cannot be made for the purpose of swelling the assets to be dis-
tributed on a liquidation. Mosler Safe Co. v. Guardian Trust Co., 1563 App.
Div. 117, 126, modified 208 N. Y. 524.

This secfion does not apply to the case of a bank which has suspended pay-
ments and closed its doors Attorney.-Gen. Rep. (1908) 379.

FOR WHAT AMOUNT STOCK TO BE SOLD.— Under this section, in its
present form, it is contemplated that the stock may be sold for the amount of
the assessment plus the cost of the sale. Atty.-Gen. Rep. (1910) 854.
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But prior to the amendment of 1905, the purchaser was deemed to be cnti-
tled to receive the new certificate only upon paying the amount of his bid and
also the par value of the stock, less the value thereof as fixed by the superin-
tendent. Atty.-Gen. Rep. (1903) 266.

“ TITE VALUATION PUT ON IT BY THE SUPERINTENDENT.”—Opinion
that the “ valuation” to be put on the stock is such amount as in the good
judgment of the superintendent represents its actual value at the time he
makes his certificate. Atty.-Gen. Rep. (1901) 158.

SALE ANNULS CERTIFICATE.— The sale of a stockholder’s shares under
this section operates to annul his certificate whether or not it is surrendered
by him. Atty.-Gen. Rep. (1800) 228.

.§ 122. Annual meeting of stockholders; notice.

The stockholders of every bank shall hold an annual meeting
for the election of directors on the second Tuesday in January
or within ten days thereafter. Notice of such meeting shall be
given as required by the stock corporation law.

Source.— Former § 69.
CROSS-REFERENCES.—Similar provision as to trust companies, see § 209;

as to safe deposit companies, see § 324; as to personal loan companies, see
§ 353.

General provisions regarding election of corporate directors, see Gen. Corp.
Law, §§ 23-32, post.

General provisions regarding directors of stock corporations, see Stock Corp.
Law, §§ 25-35, post.

Misconduct of directors, see Penal Law, §§ 290, 297, 664, 665, 668, post.

AN ADJOURNMENT OF AN ANNUAL MEETING for the election of
directors cannot be taken to a day later than ten days after the second Tues-
day in January. Atty.-Gen. Rep. (1909) 739.

FAILURE TO PUBLISH NOTICE; WAIVER.— Where the requirement of
publication of notice was disregarded, but the notice was served on all the
stockholders either personally or by mail, and the meeting and election were
in every other respect regular, the Attorney-General was of the opinion that
the election should be rendered valid and legal by a waiver signed by each
stockholder, as provided in § 42 of the Gen. Corp. Law. Atty.-Gen. Rep. (1910)
823.

DIRECTOR CANNOT ACT AS PROXY.— Gen. Corp. Law, § 26, which for-
bids officers of corporations formed under the Banking Law to serve as proxies
for stockholders, applies to directors. Atty.-Gen. Rep. (1912) vol. 2, p. 285.

§ 123. Qualifications and disqualifications of directors.

Each director must be a citizen of the United States, and at
least three-fourths of the directors must be residents of this state
at the time of their election and during their continuance in office.
If at a time when not more than three-fourths of the directors
are residents of this state, any director shall cease to be a resident
of this state, he shall forthwith cease to be a director of the bank
and his office shall be vacant. Every director of a bank having a
capital of fifty thousand dollars or over shall be a stockholder of
the bank owning in his own right an amount equal to at least one
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thousand dollars in value, and of a bank having a capital of less
than fifty thousand dollars, a stockholder in his own right in an
amount equal to at least five hundred dollars in value; and every
person elected to be a director who, after such election, shall
hypothecate, pledge or cease to be the owner in his own right of
the amount of stock aforesaid, shall cease to be a director of the
bank and his office shall be vacant, and he shall not be eligible
for re-election as a director for a period of one year from the date
of the next succeeding annual meeting,

Source.— Former § 69. The provisions as to vacating the office by removal
from the state and as to the ineligibility for re-election of a director who has
parted with his qualifying stock are new.

CROSS-REFERENCES.— Similar provisions as to trust companies, see § 210;
as to savings banks, see §§ 260, 268; as to safe deposit companies, see § 325;

a8 to personal loan companies, see § 354; as to savings and loan associations,
see § 405; as to land bank, see § 430; as to credit unions, see § 465.

HYPOTHECATION OF QUALIFYING STOCK.— The law intends that the
director shall be the owner of unincumbered stock to the amount specified.
If the stock is hypothecated the office is to be deemed vacant. Atty.-Gen.
Rep. (1896) 203.

VICE-PRESIDENT MUST BE DIRECTOR.— Stock Corp. Law, § 30, pro-
vides that the president must be a director. There is no such requirement as
to other officers, but since the vice-president succeeds to the president’s duties,
it is considered that at least one vice-president should be a director. (See
White on Corporations, 7th ed., p. 261.) The Attorney-General was of the
opinion that, in consequence, an alien could not be elected vice-president, as
Banking Law, former § 69, provided that “each director must be a citizen
of the United States.” Atty.-Gen. Rep. (1909) 737.

§ 124. Oath of directors.

Each director, when appointed or elected, shall take an oath
that he will, so far as the duty devolves on him, diligently and
honestly administer the affairs of the bank, and will not know-
ingly violate, or willingly permit to be violated, any of the pro-
visions of law applicable to such bank, and that he is the owner
in good faith and in his own right, of shares of stock of the value
required by this article, subscribed by him or standing in his name
on the books of the bank and that the same is not hypothecated, or
in any way pledged as security for any loan or debt, and, in case
of re-election or reappointment, that such stock was not hypothe-
cated, or in any way pledged as security for any loan or debt
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during his previous term. Such oath shall be subscribed by the
director making it, and certified by an officer authorized by law
to administer oaths, and immediately transmitted to the superin-
tendent of banks.

Source.— Former § 70.

CROSS-REFERENCES.— Similar provision as to trust companies, see § 211;
as to savings banks, see § 261; as to safe deposit companies, see § 326; as to
personal loan companies, see § 355, as to savings and loan associations, see
§ 406; as to land bank, see § 431; as to credit unions, see § 466.

SECTION DOES NOT IMPOSE DUTIES.— This section does not amount to
a statutory requirement that the directors shall diligently and honestly ad-
minister the affairs of the bank, so as to authorize an indictment under Penal
Law, § 297, which provides that a director shall be guilty of a misdemeanor
if he “ wholly omits to perform any duty imposed upon him as such director
by law.” People v. Knapp, 206 N. Y. 373, af’g 147 App. Div. 436.

LIABILITY OF DIRECTORS.— These questions are governed by common
law principles and by the provisions of the General Corporation Law and the
Stock Corporation Law. As to liability of bank directors for negligence, see
O’Brien v. Kursheedt, 79 Hun 615.

As to liability for receiving deposits when bank is insolvent, see Cassidy v.
Uhlman, 27 App. Div. 80, rev’d 163 N. Y. 380; Same v. Same, 54 App. Div. 205,
af’d 170 N. Y. 506

§ 125. Tenure of office of directors.

The directors shall, unless sooner removed or disqualified, hold
office until the next annual meeting of stockholders, and until their
successors are elected and have qualified.

Source.— Former § 69.

CROSS-REFERENCES.—Similar provisions as to trust companies, see § 208;
as to safe deposit companies, see § 327; as to personal loan companies, see
§ 356; as to credit unions, see § 467.

8§ 126. Vacancies in board of directors.

All vacancies in the office of director shall be filled by election
by the stockholders except as hereinafter provided. Vacancies
not exceeding one-third of the whole number of the board may be
filled by the affirmative vote of a majority of the directors then in
office, and the directors so elected may hold office until such vacan-
cies are filled by the stockholders at a special or annual meeting;
or when the number of directors required is nine or more, two
vacancies may, with the consent of the superintendent, be left
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unfilled until the next annual election, and when the number of
directors required is more than five and less than nine, one
vacancy may, with the superintendent’s consent, be left unfilled
until the next annual election.

Source.— Former § 69. The provisions for leaving vacancies unfilled until
the next annual elettion is new.

CROSS-REFERENCES.— Similar provision as to trust companies, see § 212;
a8 to savinge banks, see § 269 ; as to savings and loan aseociations, see § 407;
a9 to land bank, see § 432.

§ 127. Change of number of divectors.

The stockholders at any annual meeting, provided notice of the
proposed change be given in the notice of such meeting, may, by
a majority of all the votes of the stockholders of such bank, change
by resolution the number of its directors to such number not less
than five as they may decide, but such change shall not become
effective until approved by the superintendent; or such bank may
change the number of its directors in the manner preseribed in
section twenty-six of the stock corporation law. A certified copy
of every resolution changing the number of directors at an annual
meeting shall be immediately “iled in the office of the superintend-
ent together with proof by affidavit of the publication of said
notice of the annual meeting.

Source.— Former § 69.

CROSS-REFERENCES.— Similar provision as to savings banks, see § 266;
as to savings and loan associations, see § 408; as to land bank, see § 433.

The notice to stockholders of a proposed change in the number of directors
need not state whether the number was to be increased or decreased and the
approval of the change of the number of directors by the Superintendent may
ge exercised before or after the meeting of the stockholders. Atty.-Gen. Rep.

an. 22, 1920.

§ 128. Annual meeting of directors; election of officers.

Within fifteen days after the date on which the annual meet-
ing of stockholders is held the directors elected at such meet-
ing shall, after their due qualification, hold a meeting at which
they shall elect a president from their own number, a vice-presi-
dent, and such other officers as are required by the by-laws to be
elected annually.

Source.— New.

CROSS REFERENCES.— Similar provisions as to trust companies, see § 213.
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§ 129. Monthly meetings of directors; quorum; statement to
directors.

The directors of every bank shall hold a regular meeting at
least once in each month. If the number of directors necessary
to constitute a quorum is not prescribed in the certificate of incor-
poration or organization certificate, or in the by-laws, and no pro-
wvision is made therein for determining the same, the directors may
fix such numher, which shall not be less than five, with the same
effect as if such number were prescribed in the certificate of incor-
poration or organization certificate. The board of directors shall,
by resolution duly recorded in the minutes, designate an officer
or officers whose duty it shall be to prepare and submit to each
director at each regular meeting of the board, or to an executive
committee of not less than five members of such board, a written
statement of all the purchases and eales of securities, and of
every discount, loan or other advance, including over-drafts and
renewals made since the last regular meeting of the board, describ-
ing the collateral to such indebtedness as of the date of meeting
at which such statement is submitted ; but euch officer or officers
may omit from such statement discounts, loans or advances includ-
ing over-drafts and remewals of less than one thousand dollars
except as hereinafter provided. Such statement shall also con-
tain, a list giving the aggregate of loans, discounts and advances
including over-drafts to each individual partnership, unincorpo-
rated association, corporation or person whose liability to the
bank has been increased one thousand dollars or more since the
last regular meeting of the board, together with a description of
the collateral to su¢h indebtedness held by the bank at the date of
the meeting at which such statement is submitted. A copy of
such statement, together with a list of the directors present at such
meeting, verified by the affidavit of the officer or officers charged
with the duty of preparing and submitting such statement shall
be filed with the records of the bank within one day after such
mee;iing, and be presumptive evidence of the matters therein
stated.

Source.— Former § 42, except the second sentence which is from former
§ 69. Renewals are included for the first time.

CROSS-REFERENCES.— Similar provision as to trust companies, see § 214;
as to savings banks, see § 264; as to personal loan aseociations, see § 357.

“SUBMIT TO EACH DIRECTOR.”— Opinion that separate copies of the
financial statement need not be presented to each director or member of the
executive committee. It is sufficient if the same copy be submitted to each
of them. Atty.-Gen. Rep. (1909) 715.
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DIRECTORS NOT ON EXECUTIVE COMMITTEE.— The necessary infer-
ence from this section is that directors who are not upon the executive com-
mittee are not chargeable with knowledge of detail management, where there
is an executive committee. Kavanaugh v. Gould, 147 App. Div. 281.

§ 130. Examinations by directors into affairs of banks; may employ
assistants. )

It shall be the duty of the board of directors of every bank
during the months of March or April and during the months of
September or October in each year to examine, or to cause a com-
mittee of at least three of its members to examine, fully the books,
papers and affairs of the bank, and the loans and discounts thereof,
and particularly the loans or discounts made directly or indirectly
to its officers or directors, or for the benefit of such officers or
directors, or for the benefit of other corporations of which such
officers or directors are also officers or directors, or in which they
have a beneficial interest as stockholders, creditors, or otherwise,
with the special view of ascertaining their safety and present
value, and the value of the collateral security, if any, held in con-
nection therewith, and into such other matters as the superin-
tendent of banks may require. Such directors shall have the
power to employ such wassistance in making such examination as
they may deem necessary. When a bank is a member of the
federal reserve system of the United States and of the New York
Clearing House Association thereby becoming subject to at least
one examination each year by the federal reserve board and by the
New York clearing house, respectively, then and on account of
such liability to such examination, the board of directors of such
bank may omit the latter of the two examinations provided for in
each year by this section.

Source.— Former § 23. “April and October ” in former law has been changed
to “ March or April” and “ September or October.”

CROSS-REFERENCES. Similar provision as to trust companies, see § 215.

‘Am’d by L. 1920, chap. 6468. In effect May 8, 1920.

§ 131. Reports of directors’ examinations; penalty for failure to
make or file.

On or before the fifteenth day of the month of May or Novem-
ber succeeding any examination made pursuant to the require-
ments of the last section, a report in writing thereof, sworn to by
the directors making the same, shall be made to the board of
directors of such bank, and placed on file in said bank, and a
duplicate thereof filed in the office of the superintendent of banks,
Such report shall particularly contain a statement of the assets
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and liabilities of the bank examined, as shown by the books, to-
gether with such deductions from the assets, and the addition of
such liabilities, direct, indirect, contingent or otherwise as such
directors or committee, after such examination, may find necee-
sary in order to determine the true condition of the bank. It
shall also contain a statement showing in detail every known lia-
bility to such bank, direct, indirect, contingent, or otherwise, of
every officer or director thereof and of every corporation in which
any such officer or director owns stock to the amount of twenty-
five per centum of the total outstanding stock, or of which any
such officer or director is also an officer or director. It shall also
contain a statement, in detail, of loans, if any, which in their
opinion are doubtful or worthless, together with their reasons for
8o regarding them; also a statement of loans made on collateral
security which in their opinion are insufficiently secured, giving
in each case the amount of the loan, the name and market value
of the collateral, if it has any market value, and, if not, a state-
ment of that fact, and its actual value as nearly as possible. Such
report shall also contain a statement of overdrafts, of the names
and amounts of such as they consider worthless or doubtful, and
& full statement of such other matters as affect the solvency and
soundness of the institution, If the directors of any bank shall
fail to make, or to cause to be made, or to file such report of ex-
amination in the manner, and within the time, specified, such
bank shall forfeit to the people of the state one hundred dollars
for every day such report shall be delayed.

Source.— Former § 23.

CROSS8-REFERENCES.— Similar provision as to trust companies, see § 216.

HOW LOSSES TO BE ENTERED.— The authorization to the directors to
make such deductions from the assets or additions to the liabilities as com-
ditions may warrant, contemplates the charging off or marking down of bad
loans or securities, the value of which had been impaired, and does not give
the directors authority to establish a “ Guarantee Fund ” to take care of such
losses. Atty.-Gen. Rep. (1908) 400.

§ 132. Communications from banking department must be submitted
to directors and noted in minutes.

Each official communication directed by the superintendent of
banks or ong of his deputies to a bank or to any officer thereof,
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relating to an examination or investigation conducted by the
banking department or containing suggestions or recommendations
as to the conduct of the business of the bank, shall be submitted,
by the officer receiving it, to the board of directors at the next
meeting of such board, and duly noted in the minutes of the meet-
ings of such board.

Source.— Former § 41. The provision for noting in the minutes of the
board is new.

CROSS-REFERENCES.— For similar provision as to trust companies, see
§ 217; as to savings banks, see § 276; as to,investment companies, see § 297;
as to safe deposit companies, see § 328; as to personal loan companies, see
§ 358; as to savings and loan associations, see § 412; as to credit unions,
see § 476.

§ 133. Reports to superintendent; penalty for failure to make.

Within ten days after service upon it of the notice provided for
by section forty-two of this chapter, every bank shall make a
written report to the superintendent, which report shall be in the
form and shall contain the matters prescribed by the superin-
tendent and shall specifically state the items of capital, deposits,
specie and cash items, public securities and private securities,
real estate and real estate securities, and such other items as may
be necessary to inform the public as to the financial condition
and solvency of the bank, or which the superintendent may deem
proper to include therein, and shall also state the amount of de-
posits the payment of which, in case of insolvency, is preferred
by law or otherwise over other deposits. Every such report shall
be verified by the oaths of the president or vice-president and
cashier, or assistant cashier, and such verification shall state that
the report is true and correct in all respects to the best of the
knowledge and belief of the persons verifying it, and that the
usual business of the bank has been transacted at the location re-
quired by this article and not elsewhere. Every such report ex-
clusive of the verification, shall within thirty days after it shall
have been filed with the superintendent, be published by the bank
in one newspaper of the place where its principal place of business
is located, or if no newspaper is published there, in the newspaper
published nearest to such place.
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Every such bank shall also make such other special reports to
the superintendent as he may from time to time require, in such
form and at such date as may be prescribed by him and such re-
port shall, if required by him, be verified in such manner as he
may prescribe.

Every such bank, which does not have an unimpaired surplus
fund equal to at least twenty per centum of its capital shall,
within ten days after declaring a dividend, make a written report
to the superintendent stating the amount of such dividend, the
amount of its net earnings in excess thereof and the amount car-
ried to the surplus fund. Such report shall be verified by the
oath of the president or vice-president and cashier, or assistant
cashier of the bank.

If any such bank shall fail to make any report required by this
section on or before the day designated for the making thereof,
or shall fail to include therein any matter required by the superin-
tendent, such bank shall forfeit to the people of the state the sum
of one hundred dollars for every day that such report shall be de-
layed or withheld, and for every day that it shall fail to report
any such omitted matter, unless the time therefor shall have been
extended by the superintendent as provided by section forty-nine
of this chapter. The moneys forfeited by this section, when re-
covered shall be paid into the state treasury to reimburse the state
for the sums advanced by it for the expenses of the department.

Source.— The greater part of the section is derived from former § 21. The
provision specifying the contents of the report and that requiring publi-
cation by the bank come from former § 24. The provision as to special
reports is new. The provision requiring reports in regard to dividends comes

from former § 27, subd. 10. The penalty for failure to report is taken from
former § 22.

Amended by L. 1916, chap. 96. In effect March 30, 1916.

CROSS-REFERENCES.— Powers and duties of superintendent in regard to
reports, see §§ 42, 43. .

Application of section to individual bankers, see § 143.

Annual report of unclaimed deposits, see § 134.

Reports of foreign banks, see § 147; of private bankers, see § 170; of trust
companies, see § 218; of savings banks, see § 273; of investment companies,
see § 298; of safe deposit companies, see § 329; of personal loan companies
and personal loan brokers, see § 365; of savings and loan associations, see
§ 413; of credit unions, see § 477.

IF A BANK FAILS TO MAKE THE REQUIRED REPORT, it is subject to

the forfeitures specified in this section, or the superintendent may proceed
under § 57. Atty.-Gen. Rep. (1908) 400.
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MUST REPORT IN PRESCRIBED FORM.— A bank has no authority to
change the form of report prescribed by the superintendent. If the prescribed
form fails to cover all the actual facts, it is competent for the bank to sup-

lement the report by incorporating therein a statement of such facts. Atty.-
aen. Rep. (1908) 400.

Ab has no authority to report as “due on cashiers’ checks” a sub-
stantial amount avowedly set aside arbitrarily as a “ guarantee fund, as an
offset to possible loans, failures, defalcations and other unfortunate condi-
tions.” Atty.-Gen. Rep. (1908) 400.

* CANNOT WITHHOLD PART OF EARNINGS OR SURPLUS.—A bank
cannot withhold a substantial portion of its earnings or surplus and not
report the same to the superintendent. Atty.-Gen. Rep. (1908) 400.

PREFERRED DEPOSITS.— The report of a bank, trust company, or indi-
vidual banker should state separately under the head of “ preferred deposits ”
the deposits the payment of which, in case of insolvency, is preferred by
law, or otherwise over other deposits. Atty.-Gen. Rep. (1905) 43l.

PERJURY.— An officer who verifies a report knowing it to be false is
guilty of perjury. People v. Ostrander, 64 Hun 335, aff’d 135 N. Y. 639.

The oath required to be taken by the officers verifying a report is “ an oath
required by law  within the meaning of Penal Law, § 1620, defining perjury.
People v. Grout, 85 Misc. 570, 577.

An officer of a savings bank, having been indicted for perjury for verifying
a false report, demurred to the indictment on the ground that he was merely
an assistant treasurer and not one of the “ two principal officers” and con-
sequently was incompetent to take the oath. It was held that, he having
assumed to be the proper person to make the verification, could not be allowed
to set up that he was not. People v. Trumpbour, 64 Hun 346, aff’ld 135 N. Y.
638.

Where the verifying officer answers specifically all the questions on the
blank form furnished by the Banking Department, it was held that the fact
that he made no mention of unmatured contingent liabilities of the bank
fﬁn‘nished no basis for a conviction of perjury. People v. Grout, 174 App.

iv. 608.

DAMAGE CAUSED BY FALSE REPORT.— A person who has suffered loss
because of a false report may recover dam from the officers who verified
the report knowing it to be false. Morse v. Swits, 19 How. Pr. 276.

§ 134. Annual report of unclaimed deposits, dividends and interest:
publication; penalty for non-compliance,

In the month of September in each year, and on or before the
tenth day thereof, every bank shall make a written report to the
superintendent of banks, verified by the oaths of the president
or vice-president and cashier or assistant cashier, which report
shall contain a true and accurate statement of all deposits made
with the bank and all dividends declared and interest accrued
upon any of its stock or other evidences of indebtedness, which on
the first day of August preceding such report amounted to fifty
dollars or over and had remained unclaimed by any person or per-
sons authorized to receive the same for five years then next preced-
ing. Such statement shall set forth the date of each such deposit, its
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amount and the name and last known place of residence or post-
office address of the person making it, the name of each person
in whose favor and the time when any such dividend may have
been declared or any such interest may have accrued, its amount,
and upon what number of shares or upon what amount of stock or
other evidences of indebtedness of such bank, it was declared or
accrued. In case any such bank shall at said date have held no
such unclaimed deposits, dividends or interest, it shall at the time
above specified make a written report to the superintendent so
stating, which report shall be verified as herein above provided
No deposits, dividends or interest shall be deemed unclaimed
within the meaning of this section if it appears from the books
of the bank or from other written evidence on file with the bank
that the person or persons authorized to receive them have knowl-
edge thereof.

Every such bank which reports any unclaimed deposits, divi-
dends or interest under the provisions of this section shall cause
to be published once in each week for two successive weeks in a
newspaper designated by the superintendent published in the
county and in the village or city in which such bank is located, if
there be @ newspaper published therein, and at least once in a
newspaper published at Albany in which notices bv state officers
are required to be published, a true copy of such report, and shall
file with the superintendent of banks on or before the first day
of October in each year proof by affidavit of such publication. The
expense of such publication shall be paid by the bank, but if, on
or before the first day of August in that year, the bank shall have
mailed, postage prepaid, to each person authorized to receive any
such unclaimed deposit, dividend or interest, at his last known
place of residence or post-office address, a statement showing the
amount to which such person is entitled and requesting written ac-
knowledgment thereof, the bank may reimburse itself for such
expense by deducting the amount thereof from the sums due any
such person or persons who shall not have made written acknowl]-
edgment before the filing of such report with the superintendent,
in the proportion that each such sum bears to the aggregate
thereof.

Any such bank failing to make any report or to file any
affidavit of publication required by this section ehall forfeit to
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the people of the state the sum of one hundred dollars for each
day such report or the filing of such affidavit of publication shall
be so delayed or withheld, unless the time therefor shall have been
extended by the superintendent as provided by section forty-nine of
this chapter.

Source.— Former § 30.

CROSS-REFERENCES.— Powers and duties of superintendent with regard
to unclaimed deposits, etc., see §§ 45-47.

Application of section to individual bankers, see § 143.

Similar provision as to private bankers, sce § 157; as to trust companies,
see § 219; as to savings banks, see § 274.

PRESENTMEXNT OF BANK BOOK WITHIN FIVE YEARS.— Where the
depositor has within five years presented his bank book or pass-book to the

bank for the purpose of having his interest or dividends credited, such deposit
need not be included. Atty.-Gen. Rep. (1906) 510.

§ 13b. Liability of bank for assessments by superintendent.

When the superintendent, pursuant to the powers conferred on
him by article two of this chapter shall have levied any assessment
upon any bank and shall have duly notified such bank of the
amount thereof, the amount so assessed shall become a liability
of and shall be paid by such bank to the superintendent.

Source.— New.

CROSS-REFERENCES.—Assessments to defray expenses of banking de-
partment, see § 17 and cross-references there given.

Assessments for incroachments on reserves, see § 30 and cross-references
there given.

Application of section to individual bankers, see § 143.

Similar provision as to trust companies, see § 220; as to savings banks,
see § 277; as to investment companies, see § 299; as to safe deposit com-
panies, see § 330; as to personal loan companies and brokers, see § 366.

§ 136. Preservation of books and records of bank.

Every bank shall preserve all its records of final entry, includ-
ing cards used under the card system and deposit tickets, for a
period of at least six years from the date of making the same or
from the date of the last entry thereon.

Source.— New.

CROSS-REFERENCES.—Application of section to individual bankers, see
$ 143,
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Similar provision as to private bankers, see § 165; as to trust companies,
see § 221; as to investment companies, see § -300; as to personal loan com-
panies and brokers, see § 367.

§ 137. Change from state to national bank.

Whenever any bank shall have become a corporation for carry-
ing on the business of banking under the laws of the United States,
it shall notify the superintendent of banks of this state of such
fact, and shall file with him a copy of its authorization as a
national banking association certified by the comptroller of the
currency. It shall thereupon cease to be a corporation under the
laws of this state, except that for the term of three years there-
after, its corporate existence shall be deemed to continue for the
purpose of prosecuting or defending suits by or against it, and of
enabling it to close its concerns, and to dispose of and convey its
property.

Such change from a state to a national bank shall not release
any such bank from its obligations to pay and discharge all the
liabilities created by law or incurred by it before becoming a
national banking association, or any tax imposed by the laws of
this state up to the date of its becoming such national banking
association in proportion to the time which has elapsed since the
next preceding payment therefor, or any assessment, penalty or
forfeiture imposed or incurred under the laws of this state up to
the date of its becoming a national banking association.

Source.— Former §§ 78-81 rewritten and matter relating to the conduct of
the bank after becoming a national banking association has been eliminated
for obvious reasons.

CROSS-REFERENCES.— Change from national to state bank, see § 104.
Change from state bank to trust company, see § 138.

Laws of United States authorizing change, see U. 8. Rev. Stat., §§ 5154,
5155. -

FEDERAL STATUTE SUFFICIENT AUTHORITY.— No authority other
than that conferred by Congress is required to enable a bank existing under
a general or special state law to become a national bank. The certificate
of the Comptroller is conclusive as to the completeness of the organization.
Casey v. Galli, 94 U. 8. 673.

EFFECT ON CLAIMS OF STATE BANK.— Debts due to the state bank
pass to and are enforceable by the national bank, City Nat. Bank v. Phelps,
86 N. Y. 484.
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The national bank is but a continuance of the same body under a changed
juriediction, and between it and those who have contracted with it, it retains
its identity and may, as a national bank, enforce contracts made with it as a
state bank. City Nat. Bank v. Phelps, 97 N. Y. 44.

“ DEFENDING SUITS.”— The taking of an appeal in the name of the state
bank from a judgment rendered against it is a defense of a suit within the
meaning of this section, and if taken within three years after the change to
a national bank, is proper. Claflin v. Farmers’, etc.,, Bank, 54 Barb. 228.

TAXATION OF NATIONAL BANK SHARES.— The legislature may prop-
erly provide that the shares of the national bank shall be assessed for taxa-
tion at their actual value. People v. Commissioners, 67 N. Y. 516.

VOLUNTARY DISSOLUTION.— A state bank was converted into a na-
tional bank. It did business as such for about ten years, when it voluntarily
dissolved. Many years thereafter an action was brought against both the
state bank and the national bank. Held, that service of summons on the
former cashier of the bank was of no effect, and should be set aside. Hayden
v. Bank of Syracuse, 15 N. Y. Supp. 48.

§ 138. Change from state bank to trust company.

Any bank may become a trust company with all the powers
and subject to all the obligations and duties of trust companies
organized under the provisions of article five of this chapter.
A bank desiring to become a trust company shall proceed in the
following manner:

1. It shall call a meeting of its stockholders upon not less than
twenty days’ written notice to each stockholder, which notice shall
be served personally or by mail, postage prepaid, directed to each
stockholder at his last known post-office address, and shall contain
a statement of the purpose for which such meeting is called. Proof
by affidavit of the due service of such notice shall be filed in the
office cf the bank at or before the time of such meeting.

2. At the meeting so called the stockholders of such bank may,
by a vote of at least two-thirds of the entire capital stock, direct
that such bank shall be transformed into a trust company. In the
event that such action is taken by the prescribed vote, a resolution
may be adopted directing not less than thirteen nor more than
thirty of the stockholders of such bank, who shall be designated
by name in such resolution, to execute an organization certificate
in the form and manner required by section one hundred and eighty
of this chapter. The proceedings of such meeting shall be entered
in the minutes of the bank.
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3. The persons named in such resolution shall thereafter sub-
scribe and acknowledge in duplicate said organization certificate
and attach thereto copies of the minutes of such meeting, duly
verified by the president and secretary of the meeting, and dupli-
cates of the affidavits of service of the notice of such meeting, and
shall submit both of such duplicate certificates to the superin-
tendent at his office.

4. When the superintendent shall have endorsed his approval
on the organization certificate as provided by section twenty-three
of this chapter, such bank shall be held and regarded as a trust
company subject to the provisions of article five of this chapter
but shall transact no business as such trust company other than
that relating to its organization until it shall :have complied with
the conditions precedent to commencing business prescribed by
section one hundred -and eighty-three of this chapter.

At the time when the corporate existence of such trust company
begins all the property of such bank shall immediately by act of
law and without any conveyance or transfer be vested in and
become the property of such trust company. The persons named
in such organization certificate shall be the directors of such trust
company until the first annual election of directors thereafter,
and shall have power to take all necessary measures to perfect its
organization and to adopt such regulations concerning its business
and management as may be proper and not inconsistent with law.

Source.— New.

CROSS-REFERENCES.— Change from national to state bank, see § 104.
Change from state to national bank, see § 137.

Reincorporation of investments companies, see § 309.

Change from personal loan association to personal loan company, see § 343.

§ 139. Restrictions on officers, directors and employees.

No officer, director, clerk or other employee of any bank, and
no person in any way interested or concerned in the management
of its affairs, shall as individuals discount, or directly or indirectly,
make any loan upon any note or other evidence of debt, which he
shall know to have been offered for discount to such corporation,
and to have been refused. Every person violating the provisions
of this subdivision, shall, for each offense, forfeit to the people of
the state twice the amount of the loan which he shall have made.

No officer, director, clerk or other employee of any bank shall
borrow, directly or indirectly, from the bank with which he is
connected any sum of money without the written approval of a
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majority of the board of directors thereof filed in the office of the
bank or embodied in a resolution adopted by a majority vote of
such board exclusive of the director to whom the loan is made;
and ir no event shall any officer of a bank located in a city of
the first class borrow any sum of money from such bank. If an
officer, director, clerk or other employee of any bank shall own
or control a majority of the stock of any other corporation a loan
to that corporation shall be considered for the purpose of this
subdivision as a loan to such officer, director, clerk or other
employee. None of the limitations or restrictions contained in
this subdivision shall apply to loans, discounts or other extensions
of credit secured by liberty bonds or by other bonds or securities
issued by the United States government for war purposes, if the
market value of such liberty bonds or other securities exceeds by
ten per centum the amount of any such loan, discount or other
extension of credit. Every person knowingly violating any pro-
vision of this subdivision shall, for each offense, forfeit to the
people of the state twice the amount which he shall have borrowed.

Source.— The first paragraph is from former § 27, subd. 8. The second
paragraph is former § 27, subd. 7.

The prohibition against borrowing by any officer of a bank located in &
city of the first clase ia new.

Amended by L. 1920, chap. 66. In effect March 23, 1920.

CROSS-REFERBENCES.—Prohibition against loans by banks to officers, ete.,
see § 108, subd. 8.
Similar provision as to trust companies, see § 222.
§ 140. Prohibitions against encroachments upon certain powers of
banks.

No person unauthorized by law shall subscribe to or become a
member of, or be in any way interested in any association, institu-
tion or company formed or to be formed for the purpose of issuing
notes or other evidences of debt to be loaned or put in circulation
as money ; nor shall any such persons subscribe to or become in
any way interested in any bank or fund created or to be created
for the like purposes or either of them. No corporation, domestic
or foreign, other than a national bank or a federal reserve bank,
unless expressly authorized by the laws of this state, shall employ
any part of its property, or be in any way interested in any fund
which shall be employed for the purpose of receiving deposits,
making discounts, or issuing notes or other evidences of debt to
be loaned or put into circulation as money. All notes and other
securities for the payment of any money or the delivery of any
property, made or given to any such association, institution or
company, or made or given to secure the payment of any money
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loaned or discounted by any corporation or its officers, contrary to
the provisions of this section shall be void.

No person, association of persons or corporation, unless ex-
pressly authorized by law, shall keep any office for the purpose of
issuing any evidences of debt, to be loaned or put in circulation
as money; nor shall they issue any bills or promissory notes or
other evidences of debt for the purpose of loaning them or putting
them in circulation as money, unless thereto specially authorized
by law.

Every person, and every corporation, director, agent, officer or
member thereof, who shall violate any provision of this section,
directly or indirectly or assent to such violation shall forfeit one
thousand dollars to the people of the state.

Source.— Former §§ 107, 108.

CROSS-REFERENCES.—Prohibition against granting of special charters to
banking corporations, see Const., art. 8, § 4.

Prohibition against exercise by corporations of power not given by law, see
Gen. Corp. Law, § 10. !

Use of words “bank ” and “banking ” in name of foreign corporation, see
Gen. Corp. Law, § 15.

Prohibition against exercise of banking powers by corporations not or-
ganized under the Banking Law, see Gen. Corp. Law, § 22, post.

FOR HISTORY OF “ RESTRAINING ACT ” AND “ FREE BANKING,” see
Tracy v. Talmadge, 18 Barb. 456; Pratt v. Short, 79 N. Y. 437.

BUSINESS CORPORATIONS EXERCISING BANKING POWERS.—Cor-
porations organized under the Business Corporations Law violate this section
if they accept weekly deposits to be returned upon the happening of a con-
tingencty with interest after they amount to $100; or if they deduct interest
at the time loans are made upon leases of personal property. Atty.-Gen. Rep.
(1913) 188; Atty-Gen. Rep. (1913) 194.

A business ctgforation organized for the Bu'rpose of advertising and increas-
ing the sales retail merchants and selling them printed matter is not
authorized to issue checks, trading stamps or other evidence of debt which
can be circulated as money, or to create or be interested in & fund for the
pu?ose of receiving deposits, making discounts or issuing notes or other
evidence of debt to be loaned or put into circulation as money. Atty.-Gen.

., Oct. 14, 1915.
1-’!‘?dvaucing of moneys as a business and discounting of notes or choses in
action is confined to corporations, which have received & certificate to do
business from the Banking Department.
Atty.-Gen. Rep., Oct. 4, 1918.

A proposed corporation, one of whose objects is “ to receive from customers,
for safe-keeping only, moneys or other é)roperty, said moneys not being sub-
ject to be drawn upon by check or draft, but solely on demrand, and not sub-
ject to the payment of interest thereon,” is not entitled to incorporate under
the Business Corporations Law. Atty.-Gen. Rep. (1910) 419.

Where a corporation organized under the Business Corporations Law re-
ceived annual payments of money for which it issued certificates whereby
it agreed to repay the holder a specified sum at the expiration of ten years,
it was held that, in the absence of any showing that such moneys were not
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borrowed for a lawful purpose of the corporation, this did not constitute a
transaction of business in violation of the Banking Law. Jacobs v. Monaton
Realty Inv. Corp., 212 N. Y. 48, rev’g 160 App. Div. 449, which aff’d 80 Misc.
649.

A contract whereby a domestic business corporation holding certain leases,
calling for installment payments on articles sold to its customers, secured
from another corporation certain sums of money on the leases as collateral
security, was held to be void because in violation of the prohibition against
unauthorized banking. Const v. Terminal Clearing House Assoc., 86 Misc. 295.

DEPARTMENT STORE BANKS.— Opinion that this section and section 22
of Gen. Corp. Law are violated by the “ Department Store bank ’— that is,
an arrangement by a business corporation whereby money is deposited with
it, at interest, which deposit may be used in payment of purchases or may
be withdrawn in cash at any time. Atty.-Gen. Rep. (1912) 185.

EFFECT OF VIOLATION.— A note discounted in violation of this section
is void. New York State L. & T. Co. v. Helmer, 77 N. Y. 64; New York Fire-
men Ins. Co. v. Ely, 2 Cow. 678; Utica Ins. Co. v. Scott, 19 Johns. 1.

RECOVERY ON ORIGINAL CONSIDERATION.— Notwithstanding a note
be void under this section, recovery may be had on the original consideration.
Duncomb v. New York, ete., R. Co., 84 N. Y. 190; Pratt v. Short, 79 N. Y. 437;
Pratt v. Eaton, 79 N. Y. 449; Utica Ins. Co. v. Caldwell, 3 Wend. 296; Utica
Ins. Co. v. Hunt, 1 Wend. 56; Utica Ins. Co. v. Kip, 8 Cow. 20.

It seems that a promissory note which is void because discounted in viola-
tion of this section, is nevertheless competent evidence in an action to re-
cover the money loaned. Utica Ins. Co. v. Bloodgood, 4 Wend. 652.

WHAT NOT A VIOLATION.— Collecting in advance the interest on a single
note taken to secure a pre-existing debt is not a violation of the section. New
York Firemen Ins. Co. v. Sturges, 2 Cow. 664.

“ This is a penal act and is to be constructed strictly. It was not intended
to prohibit individuals or corporations from lending their own proper funds
upon promissory notes by way of discount or otherwise.” People v. Brewster,
4 Wend. 498.

This does not prohibit the issuance of non-negotiable bonds for the pur-
pose of borrowing money. Barry v. Merchants’ Exch. Co., 1 Sandf. Ch. 280,
313.

The issuance of an interest-bearing certificate of deposit for money actually
deposited by a corporation having authority to receive deposits of money is
not a “ discounting ” within the intent of this section. Pardee v. Fish, 60
N. Y. 265.

UNAUTHORIZED BANKING IS NOT A NUISANCE.— Atty.-Gen. v. Bank
of Niagara, 1 Hopk. 364.

FOREIGN CORPORATIONS.— By this section a national bank, organized
and doing business in another state, is prohibited from keeping an office of
discount or deposit in this state, and cannot maintain an action upon any
note discounted by it at such office. National Bank v. Phoenix Warehousing
Co., 6 Hun 71; New Hope, etc., Bridge Co. v. Poughkeepsie Silk Co., 25 Wend.
648.

Where a foreign corporation, maintaining an office in violation of this sec-
tion, made a contract with a New York broker to receive of him all its notes
which he should procure in his business as a broker, and pay him the amount
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thereof in cash, less a discount of % of 1 per cent., it was held that such con-
tract was void.. De Groot v. Van Duzer, 20 Wend. 390, reversing 17 Wend. 170.

WHAT CONSTITUTES KEEPING AN OFFICE.— Where a foreign corpora-
tion authorizes one of its officers to attend from time to time at certain places
in this State for the purpose of receiving deposits or of discounting paper
with the funds of the corporation, such places of attendance are to be con-
sidered as offices of discount and deposit. Taylor v. Bruen, 2 Barb. Ch. 301.

MAY ACT AS TRUSTEE UNDER A MORTGAGE.— This section does not
prevent a foreign trust company from acting as trustee under a mortgage
given to secure an issue of bonds of a domestic corporation without procur-
ing a license from the State. Atty.-Gen. Rep. (1902) 255.

MAY PURCHASE PROMISSORY NOTES.— A foreign corporation is not
prohibited from purchasing promissory notes. American Life Ins. Co. v. Dob-
bin, Lalor 252.

Section not violated by foreign corporation sending an agent into the State
to secure a doubtful debt and, while here, doing a single act of drawing a bill
of exchange and paying out its own circulating notes in pursuance of its lead-
ing object. Western Reserve Bank v. Potter, Clarke’d Ch. 439.

LOAN ON MORTGAGE.— The fact that a foreign corporation was main-
taining an office here in violation of the statute was held not to invalidate a
loan made in this State by the corporation, secured by a mortgage on land
situated here, it not being shown that the loan or security was part of or in
any way in aid of the illegal business or necessarily connected with it. Bard
v. Poole, 12 N. Y. 495.

§ 141. Use of sign, or words indicating bank by unauthorized per-
sons prohibited.

No person, except a national bank, a federal reserve bank, an
individual banker or a corporation duly authorized by the super-
intendent of banks to transact business in this state, shall make
use of any office sign at the place where such business is trans-
acted having thereon any artificial or corporate name, or other
words indicating that such place or office is the place or office of
a bank; nor shall any such person or persons make use of or
circulate any letterheads, bill-heads, blank forms, notes, receipts,
certificates, circulars, or any written or printed or partly written
and partly printed paper whatever, having thereon any artificial
or corporate name, or other word or words, indicating that such
business is the business of a bank.

Every person violating this provision shall forfeit the sum of
one thousand dollars, but this section shall not apply to any indi-
vidual, partnership or unincorporated association engaged in the
business of banking prior to May twenty-seventh, eighteen hun-
dred and eighty-five.

Source.— Former § 112.
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CROSS-REFERENCES.— Penal provisions as (o unauthorized use of words
“ bank,” ‘“ banker ” etc., see Penal Law, §§ 302, 666.

EFFECT ON PRIVATE BANKERS.— Since the word “ bank ” is defined in
§ 2 as meaning a corporation, it would seem clear that private bankers,
whether or not subject to the supervision of the superintendent, are not pro-
hibited by this section from using the words “ banker,” “ banking,” ete., on
their stationery provided they do not give the impression that the business
is that of an incorporated bank. See Atty.-Gen. Rep. (1899) 381; Atty.-Gen.
Rep. (1901) 219; Atty.-Gen. Rep. (1905) 423.

AN “INDIVIDUAL” BANKER can properly advertise himself as
‘““transacting a general banking business.” Atty.-Gen. Rep. (1905) 423.

EXEMPTION OF CERTAIN PRIVATE BANKERS.— The exception made
in this section and in Sec. 302 of the Penal Law in favor of persons engaged
in banking prior to May 27, 1885, is a personal privilege. One who subse-
quent to that date purchased the business of a private banker did not thereby
obtain the right to continue the use of a name containing prohibited words.
Such right is not transferable. Atty.-Gen. Rep. (1912) 255.

The exemption is a personal privilege and does not pass to a purchaser or
survive death. Atty.-Gen. Rep. (1812) 491.

§ 142, Bills payable otherwise than in money prohibited.

No person shall give, pay or receive in payment, or in any way
circulate, or attempt to circulate, any bank bill, or any promissory
note, bill, check, draft or other evidence of debt issued by any
bank, individual banker or private banker, which shall be made
payable otherwise than in lawful money of the United States.

Every person violating this provision shall forfeit to the people
of the state the face amount or value of such bill, note or other
evidence of debt so given, paid, received, circulated, or offered, to
any person who will sue for the same within sixty days after the
commission of the offense.

Source.— Former § 110, with insertion of words “ or private banker.”

)
§ 143. Rights of existing individual bankers preserved.

Every individual, partnership or unincorporated association
which on the date on which this act takes effect is lawfully en-
gaged in the business of a bank of discount and deposit under
due authorization from the superintendent of banks is hereby
authorized to continue in such business subject to sections one hun-
dred five, one hundred ten, one hundred twelve, one hundred four-
teen, one hundred fifteen, one hundred thirty-three, one hundred
thirty-four, one hundred thirty-five and one hundred thirty-six of
this article and to the sections of article two of this chapter relating
to individual bankers.
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Source.— New. Under the present law no provision is made for the author-
ization in future of individual bankers. At the time the act became effective
only one individual banker was transacting business in the state.

CROSS-REFERENCES.— Definition of “individual banker,” see § 2.

LIABILITY OF PARTNER OF INDIVIDUAL BANKER.— One who has
filed a certificate of partnership with the superintendent is not relieved from
liability for deposits made after he has retired from the firm by one who had
been a depositor before such retirement, if the depositor had no actual notice
of the retirement. And this is true even though the depositor never knew
that the retiring partner was a member of the firm. Howell v. Adams, 68
N. Y. 314.

PLACE OF RESIDENCE FOR TAXATION.— For the purpose of taxing his
banking capital, the residence of an individual banker is in the town or ward
specified in the certificate as the location of his banking office. Miner v. Fre-
donia, 27 N. Y. 155.

RETURN OF DEPOSIT ON CLOSE OF BUSINESS.— Upon discontinuance
of business by an individual banker, if the superintendent is satisfied that
he has incurred no penalties and has discharged all his obligation, the $1,000
deposit should be returned to him. Atty.-Gen. Rep. (1889) 316.

§ 144. Conditions to be complied with by foreign banking corpora-
tions applying for license.

Every foreign banking corporation before being licensed by the
superintendent of banks to transact in this state the business of
buying, selling, paying or collecting bills of exchange, or of issu-
ing letters of credit or of receiving money for transmission or
transmitting the same by draft, check, cable or otherwise, or of
making sterling or other loans, or any part of such business, or
before maintaining in this state any agency for carrying on such
business or any part thereof, shall subscribe and acknowledge and
submit to the superintendent of banks at his office, a separate ap-
plication certificate in duplicate for each agency which such for-
eign corporation proposes to establish in this state, which shall
specifically state:

1. The name of such foreign banking corporation.

2. The place where its business is to be transacted in this
state; and the name of the agent or agents through whom such
business is to be transacted.

8. The amount of its capital actually paid in cash and the
amount subscribed for and unpaid.

4. The actual value of the assets of such corporation, which
must be at least two hundred and fifty thousand dollars in excess
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of its liabilities; and a complete and detailed statement of its
financial condition as of a date within sixty days prior to the date
of such application.

At the time such application certificate is submitted to the
superintendent, such corporation shall also submit a duly exempli-
fied copy of its charter and a verified copy of its by-laws, or the
equivalent thereof.

Source.— Former §§ 33-a, 33-b, rewritten. The requirement of a statement

of the applicant’s financial condition as of a date within sixty days prior to
the date of the application, is new.

OROSS REFERENCES.— Powers and duties of superintendent with regard
to licensing of foreign corporations, see §§ 27-29.

Similar provision as to foreign investment companies, see § 303.

A bank organized under the laws of Great Britain with head office in London
which maintains in this State an agency for the transaction of its business in
the United States and which is duly licensed to do business in the United
States under sections 146 and 146 of the Banking Law and which hitherto has
been engaged in issuing commercial letters of credit in favor of sellers of
merchandise in various foreign countries, who are authorized by the letter
of credit to draw drafts on the bank, payable at the head office of the bank
in London on ninety days’ sight, may issue this letter of credit through its
New York agency, authorizing the sellers of merchandise in whose favor the
credit is issued, to draw ninety days’ sight drafts upon its New York agency
which will be authorized by the bank to accept said drafts on presentation
and pay them at maturity. Atty.-Gen. Rep., Sept. 29, 1915.

‘A foreign corporation, clothed in its home state with banking power, may
be licensed by the superintendent to make and deal in acceptances. Atty.-
Gen., June 11, 1918.

§ 145. When foreign banking corporation may transact business in
this state.

No foreign banking corporation, other than a bank organized
under the laws of the United States, shall transact in this state
the business of buying, selling or collecting bills of exchange, or
of issuing letters of credit or of receiving moneys for transmission
or transmitting the same by draft, check, cable or otherwise, or
of making sterling or other loans or transacting any part of such
business, or maintaining in this state any agency for carrying on
such business, or any part thereof, unless such corporation shall
have:

1. Been authorized by its charter to carry on such business and
shall have complied with the laws of the state or country under
which it is incorporated;

2. Furnish to the superintendent such proof as to the nature
and character of its business and as to its financial condition as
he may require;
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3. Designated the superintendent of banks by a duly executed
instrument in writing, its true and lawful attorney, upon whom
all process in any action or proceeding by any resident of the
state against it may be served with the same effect as if it were a
domestiec corporation and had been lawfully served with process
within the state;

4. Paid to the superintendent of banks a license fee of two hun-
dred and fifty dollars;

5. Received a license duly issued to it by the superintendemt
as provided in section twenty-seven of this chapter.

This section shall not be construed to prohibit foreign banking
corporations which do not maintain an office in this state for the
transaction of business from making loans in this state secured
by mortgages on real property, nor from accepting assignments
of mortgages covering real property situated in this state, nor
from making loans through correspondents which are engaged in
the business of banking in this state under the laws of the state.

Source.— Former §§ 33-a, 33-b, 34.

CROSS-REFERENCES.— Similar provision as to foreign investment com-
panies, see § 304.

As to service of process on foreign corporations, see Code Civ. Proc., § 432.

LOANS ON REAL ESTATE.— Previous to the amendment of former § 33-a
by ch. 484 of Laws of 1913, a bank situated in another state could not make
even an isolated loan on real estate located in this state without securing a
license from the superintendent. Atty.-Gen. Rep. (1912) vol. 2, p. 495.

§ 146. Rights and privileges of foreign banking corporation under
license; effect of revocation.

When the superintendent shall have issued a license to any
such banking corporation, it may engage in the business specified
in the immediately preceding section of this article at the location
specified in such license for a period of one year from the date of
such license; and such license may, in the discretion of
the superintendent, be re-issued from year to year upon the
payment by such foreign banking corporation of the sum of
two hundred and fifty dollars upon each date that such license
is re-issued. No such license shall be transferable or assignable
and shall be at all times conspicuously displayed in the place of

business spgciﬁed therein. In the event that such license shall
1
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have been revoked by the superintendent, as provided in section
twenty-nine of this chapter, it shall be surrendered to the super-
intendent within twenty-four hours after such corporation has
received written notice of such revoeation.

Whenever the superintendent shall have revoked any such
license and shall have taken the action to make such revocation
effective specified in section twenty-nine of this chapter, all the
rights and privileges of such foreign corporation to transact busi-
ness in this state shall forthwith cease and determine.

Source.— Former § 33-b.

CROSS-REFERENCES.— Similar provisions as to foreign investment com-
panies, see §§ 305, 308.

A foreign corporation authorized by license from the Superintendent of
Banks to transact business at a certain place, cannot appoint agents through-
out the State, who sell for it money orders for transmitting funds to foreign
countries. Atty.-Gen. Rep., May 11, 1915.

§ 147. Reports of foreign banking corporations; penalties.

Every foreign banking corporation licensed by the superintend-
ent to engage in business in this state, shall at such times and in
such form as the superintendent shall prescribe, make written
reports to the superintendent under the oath of one of its officers,
managers or agents transacting business in this state, showing the
amount of its assets and liabilities and containing such other mat-
ters as the superintendent shall prescribe. If any such corpora-
tion shall fail to make any such report as directed by the super-
intendent, it shall be subject to the penalties prescribed by sec-
tion one hundred and thirty-three of this article, and any false
statement contained in any such report or in any other sworn
statement made to the superintendent of banks by such corpora-
tion in pursuance of the provisions of this article shall constitute
perjury. Nothing herein contained shall be deemed to modify
the prohibition of section one hundred and forty of this chapter.

Source.— Former § 33-b.

CROSS-REFERENCES.— Reports required of other persons, see 5 133 and
annotations thereto.

§ 148. Deposits of minors and trust deposits and deposits in the
names of more than one person.

When any deposit shall be made by or in the name of any
minor, the same shall be held for the exclusive right and benefit
of such minor, and free from the control or lien of all other
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persons, except creditors, and shall be paid, together with the
interest thereon to the person in whose name the deposit shall
have been made, and the receipt or acquittance of such minor
shall be a valid and sufficient release and discharge for such
deposit or any part thereof to the bank. When any deposit shall
be made by any person describing himself in making such de-
posit as trustee for another and no other or further notice of the
existence and terms of a legal and valid trust than such descrip-
tion shall have been given in writing to the bank in the event of
the death of the person so described as trustee, such deposit or
any part thereof, together with the dividends or interest thereon,
may be paid to the person for whom the deposit was thus stated
to have been made. When a deposit shall have been made by
any person in the name of such depositor and another person and
in form to be paid to either, or the survivor of them, such de-
posit thereupon and any additions thereto made, by either of such
persons, upon the making thereof, shall become the property of
such persons as joint tenants, and the same, together with all
interest thereon, shall be held for the exclusive use of the persons
so named, and may be paid to either during the life time of both,
or to the survivor after the death of one of them; and such pay-
inent and the receipt or acquittance of the one to whom such
payment is made, shall be a valid and sufficient release and dis-
charge to said bank; for all payments made on account of such
deposit prior to the receipt by said bank of notice in writing
signed by any one of such joint tenants, not to pay such deposit
in accordance with the terms thereof.

Source.— This section is an adaptation of former § 144 relating to savings
banks.

CROSB-REFERENCES.— Similar provision as to trust companies, see § 198;
as to savings banks, see § 249. See the annotations to the last cited section.

§ 149, Bonds legal investment for public funds.

Bonds of the land bank of the state of New York shall be a legal
and valid investment for the sinking and trust funds of the state of
New York or of any municipal corporation or political subdivision

thereof.
Added by L. 1920, chap. 946. In effect Sept. 27, 1920.
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ARTICLE IV.

Private Bankers.
Section 150. Scope of article.
151. Verified certificate to be submitted by private banker.
152. Conditions precedent to transacting business.
153. Rights of private banker under authorization certificate.
154. Permanent capital; increase or decrease.
165. Segregation of investments; how title to be taken.
156. Depositors preferred in case of insolvency.
157. Annual report of unclaimed deposits.
158. Effect of revocation.
159. Change of location.
160, Conditions entitling private banker to certain exemptions.
161. Deposit of securities with superintendent; termination of surety
company’s liability.
162. Investment of permanent capital and deposits; prohibitions.
163. When real estate and certain- securities to be sold.
164. Restriction on purchases of and loans on real estate.
165. Books and records.
166. Reserves against deposits.
167. Regulations as to transmission of money to foreign countries.
168. Receipts for money received for transmission.
169. Monthly meetings and reports.
170. Reports to superintendent.
171. Restrictions as to place of business.
172. Violations of article prohibited.

§ 150. Scope of article.

The provisions of this article, except as hereinafter further lim-
ited, shall apply to every private banker engaged in the business of
private banking in any city of the state,

1. Who makes use of any office sign bearing thereon the word
“bank ”’, “ banker ”, “ banking ”, or any derivative or compound
of the word “bank ”, or any words in a foreign language having
the same or similar meanings, or who makes use of any exterior
sign bearing thereon any such word or words or any words what-
ever to indicate to the general public that such person is engaged
in the business of a private banker; or

2. Who pays or credits interest, or pays, credits or gives any
bonus or gratuity or anything of value, except on certificates of
deposit actually outstanding at the time this act takes effect, to
any depositor on a deposit balance of (a) less than five hundred
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dollars, if such private banker is engaged in business in a city of
the first class, or (b) less than three hundred dollars, if such
private banker is engaged in business in a city of the second class,
or (¢) less than two hundred dollars, if such private banker is
engaged in business in a city of the third class; or

3. Who receives money on deposit for safekeeping or for trans-
mission to others or for any other purpose in such sums that the
average of the separate deposits so received by such private
banker since April first, nineteen hundred fourteen, or during any
twelve successive months, or for such period, if less than twelve
months, that such private banker has been engaged in such busi-
ness, exclusive of dividend checks, coupons or other small col-
lection items collected by such private banker for customers in
the ordinary course of business, is (a) less than five hundred dol-
lars, if such private banker is engaged in such business in a city of
the first class having a population of over one million, or (b)
less than three hundred dollars, if engaged in business in any
other city of the first class, or (c) less than two hundred dollars,
if engaged in business in any city of the second class, or (d)
less than one hundred dollars, if engaged in such business in any
city of the third class.

Source.— New. Subdivision 4 of § 29d of the General Business Law formed
the groundwork of subdivision 3 of this section. The former private banking
law was contained in article 3-a of the General Business Law, as added by
chapter 348, Laws of 1910, and amended by chapter 393, Laws of 1911. It
was found ineffective, however, as a regulatory measure. By its provisions
nominal restrictions were placed upon certain classes of private bankers in
cities of the first class; and total exemption from its provisions could be
obtained without any regard to the-class of business transacted (Cf. subd. 5,
$ 29-d, Gen. Bus. Law, as amended by chapter 393, Laws of 1911).

The present provisions were designed to give more adequate protection to
those who, on account of the inducements offered them of high interest on
small accounts, deposit their savings with private bankers. The exemptions
of the present law are based upon the class of business transacted. The rec-
ommendations of the banking commission as to standards for exemptions were
somewhat liberalized before the present law was finally enacted.

All private bankers in any city of this state are within the scope of the
present law, unless they conform their business to certain standards as to
balances on which they credit interest, as to the size of average deposits
wiich they accept, and as to the manner in which they hold themselves
out to the public. Those meeting slightly lower standards, but not so low
in the larger cities as to permit of competing for savings accounts, are ex-
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empted from certain of its provisions. No attempt is made by the present
law to regulate private banking conducted outside cities,
The United States Supreme Court held that chapter 348, Laws of 1910, was
a legitimate exercise of the f)olice power. Engel v. O’Malley, 219 U. 8. 128
CROSS-REFERENCES.—Definition of “ private banker,” see § 2.
Definition of “ population,” see § 3. .
Prohibition against encroachments on certain re of banks, see § 140.
Prohibition against use of sign with words indicating bank, see § 141.

SUBDIVISION 1

Under the present law private bankers may use the word “bank,” but the
use of the term or of any of its derivatives, or the use of other words or
the doing of acte which amount to a representation that the business of a
bank is being conducted, renders the provisions of this article applicable. Op.

Atty.-Gen., June 1, 1914.
SUBDIVISION 2

Payment of interest on any balance less than the statutory minimum brings
the banker within the provisions of this article. Averaging of balances is
not permitted. Op. Atty.-Gen., June 1, 1914.

It is not necessary that a person should use the word “ bank ” or “ banker ”
on his office sign, if in fact, he pays or credits interest, on deposits within
subdivision 2 or receives money on deposit for safe keeping or for transmis-
sion to others for any gurpose within eubdivision 3. Persons buying and
selling foreign coins and foreign paper money may come within the pro-
visions of the Private Banking iLaw, Act IV within the meaning of sul 2
or 3 of § 150. Atty.-Gen., Dec. 8, 1917. .

SUBDIVISION 3

There is a transmission of money within the mee.ni.n%of this subdivision
where a banker sells his own draft on a foreign banking house with which he
has a deposit. Op. Atty.-Gen., June 1, 1914.

A business corporation is doing a banking business within the meaning of
this section, which each year sets aside a specific sum of money to the credit
of each of its employees, depending upon the years of service rendered, which
money may be withdrawn by such employees under certain conditions. Att'y.-
Gen. Rep. Oct. 15, 1919.

§ 151. Verified certificate to be submitted by private banker.

Within sixtydays after this act takes effect, every private
banker to whom this article is applicable, and every other indi-
vidual, partnership or unincorporated association thereafter seek-
ing to engage in business as such private banker in any city of
the state, shall submit to the superintendent of banks at his office
in Albany, a verified certificate in duplicate which shall state:

1. The full name, residence and post office address of such
individual or of each member of such partnership or unincor-
porated association,

2. The state, or country, of which each individual named in
such affidavit is a citizen.

3. The amount of permanent capital such individual, partner-
ship or incorporated association has kept invested in his business
as a private banker or has deposited ir cash to be invested. in
such business.

4. The place at which such business is to be transacted.

5. If such private banker is engaged in business as a private
banker in a city of the first class. the amount of deposit balance
upon which such private banker pays or credits interest or pays,




§ 152. PrivaTe BaNKERS. 149

credits or gives any bonus or gratuity or anything of value to
a depositor and whether the average of the separate deposits of
such private banker since April first, nineteen hundred fourteen,
or for a period of twelve months immediately preceding the date
of such verified certificate, exclusive of dividend checks, coupons
or other small collection items collected by such private banker
for customers in the ordinary course of business, has been five
hundred dollars or more, if such private- banker is engaged in
business in such a city with a population of over one million, or
two hundred dollars or more in any other such city; or, if the
applicant has not already engaged in such business, said certificate
shall state the minimum deposit balance upon which such appli-
cant proposes to pay or credit interest or to pay, credit or give
such bonus or gratuity, or thing of value.

6. Whether the applicant is applying for an authorization
certificate or claims the right to engage in business as a private
banker pursuant to the provisions of section one hundred sixty
of this article.

Such certificate shall be verified by such individual or by one
or more members of a partnership or unincorporated association,
in the discretion of the superintendent, upon a form prepared by
the superintendent of banks, which shall state that the affiant or
affiants have read such certificate and that the facts therein stated
are true,

Source.— New. Private bankers outside the scope of this article are not
required to file any statement whatever with the Superintendent of Banks,
and are not subject to any regulation by him. See note to § 172.

CROSS-REFERENCES.— Superintendent prohibited from filing defective
certificate, see § 21.

Filing certificate for examination, see § 22.

Investigation of applicant and refusal or approval of superintendent, see
§ 23.

Issuance of authorization certificate, see § 24.

Similar provisions as to other persons and corporations engaging in busi-
aess under the Banking Law, see § 102 and cross-references there given.

§ 152. Conditions precedent to transacting business under this
article.

After the thirty-first day of October, nineteen hundred four-
teen, no such private banker shall engage or continue in business
as a private banker in any city of the state.

1. Until he has complied with the provisions of section one hun-
dred sixty of this article, or '

2. Until )

(a) He shall have invested in his business as such private
banker, or deposited in cash to be so invested, the amount of per-
manent capital specified in his verified certificate, as required by
section one hundred fifty-four of this article; and
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(b) He shall have deposited with the superintendent the securi-
ties required by section one hundred sixty-one of this article; and

(¢) The superintendent of banks shall have issued an autbor-
ization certificate to him and shall have filed such certificate in his
office. Provided, however, that a private banker lawfully en-
gaged in business at the time this act takes effect may continue
in such business after complying with the provisions of sub-
division one, or of paragraphs (a) and (b) of subdivision two,
of this section pending the final determination of his rights to
engage in such business as provided in sections twenty-threc,
twenty-four and twenty-five of this chapter, and for one hundred
and twenty days after such determination.

Source.— New. The proviso contained at the end of this section was in-
serted for the purpose of protecting a private banker against a failure of the
superintendent to act upon such banker’s certificate or affidavit. The last
clause was inserted for the purpose of permitting such private banker, in case

of an adverse decision by the superintendent, to adjust his affairs, or to test
the question of whether the decision of the superintendent is reviewable.

When introduced into the Legislature the section began “After the thirty-
first day of July,” but it was amended before passage so as to become etfective
on November first. See § 502, But in §§ 161 and 172 the corresponding
changes were not made. See note to § 161.

CROSS-REFERENCES.— For similar provisions as to other persons and
corporations engaging in business under the Banking Law, see § 103 and
cross-references there given.

§ 1583. Rights and privileges of private banker under authorization
certificate.

When the superintendent shall have issued an authorization cer-
tificate to any such private banker and shall have filed such certi-
ficate in his office, such private banker may engage in the business
of banking at the location specified in such authorization certi-
ficate, subject to all the provisions of this article and of the pro-
visions relating to private bankers of article two of this chapter.

Source.— New.

CROSS-REFERENCES.— Power of superintendent to revoke certificate, see
§29.

Effect of revocation, see § 158.

There is no provision of law, express or implied, which permits a private
banker to guarantee letters of credit issued by other banks or bankers, Atty.-
Gen., April 12, 1017.
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§ 154. Permanent capital; increase or decrease thereof.

Every such private banker shall keep unimpaired in his bank-
ing business the amount of permanent capital specified in the
verified certificate submitted to the superintendent as provided in
section one hundred fifty-one of this article. From time to time,
with the written approval of the superintendent and upon good
cause shown, such permanent capital may be increased or de-
creased. The permanent capital of a private banker not engaged
in the business of banking at the time the verified certificate of
such private banker is filed for examination by the superintendent,
must be paid in cash.

Source.— New.

CROSS-REFERENCES.—Amount of permanent capital required for partial
axemption, see § 160.

Investments of permanent capital see § 162.
Segregation of investments of permanent capital, see § 155.

8§ 155. Segregation of investments of capital and deposits of private
banker; title to be taken in descriptive name,

All securities, property and the evidences of title thereto, in
which the permanent capital of and the deposits with any such
private banker have been invested shall be segregated and kept
separate and apart from all other property and assets of such pri-
vate banker.

All deeds, mortgages, assignments and contracts and agree-
ments received, taken, or entered into by any such private banker,
in connection with such banking business, shall be received, taken,
or entered into in the name of such private banker with the
addition of the descriptive name “ private banker ” or “ private
bankers.”

Source— New. The purpose of this section is to make more effective the
provisions of § 156 giving to depositors a preferred claim against the assets
derived from capital and deposit investments.

§ 156. Depositors preferred in case of insolvency or suspension.
In case of the failure or suspension of any such private banker,

the claims of persons for moneys on deposit or delivered for safe

keeping or transmission shall be preferred against the proceeds of
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any securities deposited by such banker with the superintendent
and against such assets as shall be shown by the books of such
banker, or by other legal evidence, to have been derived from the
investment of such deposits, or from the investment of any per-
manent capital segregated and set aside for employment in his
business as such banker. The depositors shall also share pro rata
with general creditors in the proceeds of any other assets belonging
to such banker.

Source.— New.

CROSS-REFERENCES.— For other priorities under the Banking Law, sce
§ 78 and cross-references there given.

See § 165 for means of identifying securities derived from capital or deposit
investments.

§ 157. Annual report of unclaimed deposits.

In the month of September in each year and on »r before the
tenth day thereof, every private banker engaged in business as
a private banker under an authorization certificate in any city
shall make a verified written report to the superintendent, which
shall contain a true and accurate statement of all deposits made
with such banker which, on the first day of August preceding
such report, amounted to fifty dollars or over and which have re-
mained unclaimed by any person or persons authorized to receive
the same for five years then next preceding. Such statement shall
set forth the date of each such deposit, its amount, and the
name and last known place of residence or post office address of
the person making it. In case any such banker at said date
holds no such unclaimed deposits, such banker shall at the time
above specified make verified written report to the superintend-
ent so stating. No deposit shall be deemed unclaimed within
the meaning of this section if it appears from the books of such
banker or from other written evidence on file in his office that
the person or persons authorized to receive such deposit have
knowledge thereof. '

Every such private banker reporting any unclaimed deposits’
under the provisions of this section shall cause to be published,
once each week for two successive weeks, in a newspaper desig-
nated by the superintendent, published in the city in which the
business of such private banker is located, if there be a newspaper
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published therein, and at least once in a newspaper published at
Albany in which notices by state officers are required to be pub-
lished, a true copy of such report, and shall file with the superin-
tendent of banks on or before the first day of October in each
year proof by affidavit of such publication. The expense of such
publication shall be paid by such private banker, but if, on or be-
fore the first day of August in that year, such private banker shall
have mailed, postage prepaid, to each person authorized to receive
any such unclaimed deposit at his last known place of residence or
post office address, a statement showing the amount to which such
person is entitled, and requesting written acknowledgment thereof,
such private banker may deduct the amount thereof from the svms
due any such person or persons who shall not have made written
a.cknowledgment before the filing of such report with the superin-
tendent, in the proportion that each such sum bears to the aggre-
gate thereof.

Every such private banker failing to make any report or to file
any affidavit of publication required by this section shall forfeit
to the people of the state the sum of on= hundred dollars for each
day such report or the filing of such affidavii of publication shall be
8o delayved or withheld, unless the time therefor shall have been
extended by the superintendent.

Source.—An adaptation of former § 30.

CROSS-REFERENCES.— Powers and duties of superintendent with regard
to unclaimed deposits, see §§ 45-47.

Similar provision as to banks, see § 134; as to trust companies, see § 219;
a8 to savings banks, see § 274.

§ 158. Effect of revocation by superintendent of authorization or of
acceptance of afidavit.

Whenever the superintendent shall have revoked his anthoriza-
tion of any such private banker, or his acceptance of the affidavit
of such banker provided for in section ope hundred sixty of this
article, and shall have taken the action to make such revocation
effective specified in section twenty-six of this chapter, all the
rights and privileges of such banker, resulting from such preceding
authorization or acceptance, shall forthwith cease and determine.

Source.— New.

CROSS-REFERENCES.— Revocation of acceptance of private banker’s affi-
davit, see § 26,
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Revocation of authorization certificate, see § 28.
Rights under authorization certificate, see § 153.
Rights resulting from acceptance of affidavit, see § 160.

§ 159. Change of location.

Every such private banker may make a written application to
the superintendent to change his place of business to another place
in the same city. The application shall state the reason for such
proposed change and shall be verified by such banker, or if a
partnership or unincorporated association, by each member thereof.
Such change may be made upon the written approval of the
superintendent.

Source.— Former § 31.
CROSS-REFERENCES.— See cross-references under § 119.

§ 160. Conditions entitling private banker to certain exemptions,
and extent of such exemptions.

Any such private banker who has claimed the right in his veri-
fied certificate to engage in business under the provisions of this
section, and any such private banker authorized by the superin-
tendent to engage in such business, may submit to the superin-
tendent an affidavit executed in duplicate and verified in the same
manner as such certificate, upon a form to be furnished by the
superintendent containing a statement as follows:

1. If such private banker is engaged in business as a private
banker in a city of the third class, that such private banker, has
permanently invested in this state in his banking business im-
mediately preceding the date of such affidavit. a capital of at
least twenty-five thousand dollars over and above all his liabili-
ties as such private banker; or

2. If such private banker is engaged in business as a private
banker in a city of the second class, that such private banker has
permanently invested in this state in his banking business im-
mediately preceding the date of such affidavit, a capital of fifty
thousand dollars over and above all his liabilities as such private
banker; or

8. If such private banker is engaged in business as a.private
banker in a city of the first class:
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(a) That such private banker has permanently invested in
this state in his banking business a capital of at least one hundred
thousand dollars over and above all his liabilities as such private
banker, if such banker is engaged in business in such a city
with a population of over one million; and at least seventy-five
thousand dollars over and above all such liabilities, if such
banker is engaged in business in any other such city.

(b) That such applicant will not pay or credit or advertise to
pay or credit any interest or pay, credit or give any bonus or gratu-
ity whatever or anything of value to any depositor on a deposit
balance with such private banker of less than five hundred dol-
lars, if such applicant is engaged in business in such a city with
a population of over one million, or less than three hundred
dollars, if engaged in business in any other such city.

(c¢) That the average of the separate deposits received by such
private banker, since April first, nineteen hundred and fourteen,
or during the twelve months immediately preceding the date of
such affidavit, for safekeeping, for transmission, or for any
other purpose, exclusive of dividend checks, coupons or other
small collection items collected by such private banker for custom-
ers in the ordinary course of business, is three hundred dollars
or more, if such applicant is engaged in business in such a city
with a population of over a million or two hundred dollars or
more if engaged in business in any other such city.

Provided, however, that subdivisions b and ¢ of this section shall
not apply to certificates of deposit actually outstanding at the
time this act takes effect.

After the date upon which the superintendent has accepted and
filed in his office such affidavit of any private banker, and until
the first day of January next succeeding, the subsequent sections of
this article shall not apply to such private banker, but such banker
shall be subject to the provisions of the sections of article two of
this chapter applicable to such private bankers.

Every private banker who has submitted an affidavit which has
been duly accepted and filed by the superintendent, and who seeks
to continue or to engage in business as a private banker under the
provisions of this section after the first day of January succeeding
such filing by the superintendent, shall submit to the superintend-
ent during the month of November preceding such first day of
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January and annually thereafter during the same month, an
affidavit containing a statement as above specified, verified as of a
date within such month. In the event of the failure of such
private banker so to do, or of the refusal of the superintendent to
accept and file said affidavit, such private banker shall cease to
transact business as a private banker until the superintendent
shall have issued to him and filed in his office an authorization cer-
dficate as required by this article.
Source.— New. As to the purpose of the section, see note to § 150.

CROSS-REFERENCES.— Investigation by superintendent and refusal or
icceptance of affidavit, see § 25.

Revocation of acceptance, see § 26.
Powers of superintendent over delinquent private bankers, see §§ 56-78.

§ 161. Deposit of securities with superintendent; manner of ter-
minating surety company’s liability.

Every such private banker, not hereinbefore excepted from the
provisions of this section, shall transfer and assign to the superin-
tendent of banks, registered stocks or bonds of a kind in which
savings banks are required by this chapter to invest their deposits,
to an amount in value equal to at least ten per centum of the
total deposits held by such private banker, and in any event
of the value of at least five thousand dollars, and such banker
shall at all times thereafter keep on deposit with the superin-
tendent stocks or bonds of such kind to the amount in value
of ten per centum of the total deposits with such banker and
not less, in any event, than five thousand dollars. Such stocks
or bonds shall be registered in the name of the superintendent
of banks officially as trustee for the depositors with such private
banker, subject to sale and transfer and disposal of the proceeds
thereof by the superintendent only upon the order of a court of
competent jurisdiction after due notice to such private banker.
Until the order of such court authorizing such sale or
transfer or other disposition thereof, such private banker
shall be entitled to receive the income from such securi-
ties unless he shall be in default to the superintendent
in the payment of any assessment, penalty or forfeiture
for which such private banker shall have become liable
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under the provisions of this chapter. In case such banker shau
have deposited with the superintendent securities to an amount
in value in excess of the amount at any time required by the pro-
visions of this section, upon due proof of such facts, such private
banker shall be entitled to receive from the superintendent any
such excess. The securities deposited by such banker as required
by this section may be exchanged from time to time, with the
approval of the superintendent, for other securities of the kind
which may be deposited: with the superintendent as hereinbefore
provided. .

At any time before the thirty-first day of July,* nineteen hun-
dred fourteen, such private banker may deposit, or cause to be
deposited, with the superintendent of banks, any securities
theretofore deposited by such private banker with the comp-
troller under the provisions of chapter three hundred forty-
eight of the laws of nineteen hundred ten as amended by chapter
three hundred ninety-three of the laws of nineteen hundred eleven,
and the comptroller is hereby authorized to transfer such securities
to the superintendent of banks, and the superintendent is hereby
authorized to receive such securities and to hold them as part of
the deposit of securities required by this section for a period of
one year after the thirty-first day of July, nineteen hundred four-
teen, during which year other securities of the kind which may be
deposited with the superintendent as hereinbefore provided shall
be substituted therefor. At any time before the thirty-first day
of July,* nineteen hundred fourteen, such private banker may
cause any surety company, which has received from any such pri-
vate banker securities to indemnify itself on account of any bond
issued by it on behalf of such banker under the provisions of chap-
ter three hundred forty-eight of the laws of nineteen hundred
ten, as amended by chapter three hundred ninety-three of the laws

* The law, as originally drafted, provided in § 502 for the repeal of the then
existing private banking law (Ch. 348, Laws of 1910; Ch. 343, Laws of 1911)
to become effective on August first 1914. The legislature by amendment ex-
tended the time for such repeal to become effective to November first, but
omitted to change July in the present section to October so as to harmonize
this section with the amendment in the repealing clause. See § 152, as to
legislative intent to permit business to be transacted under the former law
until after Octodber 31st.
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of nineteen hundred eleven, to assign such securities to the superin-
tendent of banks in trust for the depositors with such private
banker, and any such surety company is hereby authorized to
transfer and assign such securities to the superintendent of banks
for such purpose, and in case such securities shall be so assigned
and such surety company shall thereafter become liable on such
bond, the sums realized from the sale of such securities or from
other securities substituted for them, shall be applied in the first
instance to the payment of any indebtedness of such private
banker to such surety company. Such private banker shall be
entitled to have any such securities so transferred by such surety
company to the superintendent of banks, received by such super-
intendent and held by him as part of the deposit required by this
section for a period of one year after the thirty-first day of July,*
nineteen hundred fourteen, during which year securities must be
substituted therefor in which savings banks are authorized to
invest deposits received by them.

At any time after this article takes effect any private banker,
who has heretofore given a bond to the comptroller pursuant to
the provisions of chapter three hundred forty-eight of the laws
of nineteen hundred ten, as amended by chapter three hundred
ninety-three of the laws of nineteen hundred eleven, may institute
a proceeding in the supreme court in the county in which said
private banker’s place of business is located for amn order dis-
charging the surety company from any liability under such bond.
Such proceedings shall be commenced by filing a verified petition
in the office of the clerk of the county in which the principal office
of such banker is located, setting forth the facts relating to the
giving of such bond, that such banker has complied with the pro-
visions of this act, and has assigned, transferred or delivered to
the superintendent of banks, the securities or moneys required by
this section, and that an authorization certificate has been duly
issued to such banker to carry on the business of private banking
as herein provided. Tn case such banker shall request any
surety company, which shall have received from any such private

* See note at bottom of preceding page.
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banker indemnity of any kind as security for the execution of any
bond issued by it on behalf of such bgnker as aforesaid, to assign
and transfer any securities given to it, as such indemnity to the
superintendent of banks in trust for the depositors of such private
banker, for the persons delivering money for transmission to such
private banker, as provided for in this section, or to assign and
transfer euch securities to said private banker, or his nominee,
and such surety company shall refuse to make such assignment or
transfer that fact may also be set forth in such petition, together
with a description of such securities. Such petition shall also
set forth the number of depositors of the private banker. Upon
the filing of such verified petition, as aforesaid, the court may
issue an order requiring the comptroller, the surety company, and
the depositors of the private banker as a class, and ten specified
depositors of such class, to show cause at a special term of the su-
preme court, at a time and place to be fixed by the court, not less
than thirty days from the date of granting the order, why the
bond referred to in said petition, given by such surety company
on behalf of such banker, shall not be canceled and discharged,
the surety company relieved from all liability thereunder and any
indemnity or securities received and held by such surety company
on account of such bond should not be assigned and transferred to
such banker or his nominee, or to the superintendent of banks, as
provided for in this section. Such order shall prescribe the man-
ner of giving notice, which shall be by personal service of the
petition and order to show cause aforesaid upon the surety com-
pany, the comptroller and the aforesaid ten specified depositors
of said banker, and by the publication of such order to show
cause, once a week, for four successive weeks, in two newspapers
of general circulation, published in the county where said banker
has his principal place of business.

Upon the return day of said order the court shall hear the ap-
plication of the petitioner and all persons interested therein, and
on such hearing determine any question of fact or law arising
thereon or involved therein, and if upon such learing it shall ap-
pear that said private banker has complied with all of the pro-
visions of this article, and has received an authorization certificate

11
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permitting such banker to carry on the private banking business
under the provisions of thig article and that the facts stated in
said petition are true, and that proper cause has been shown for
granting the prayer of said petitioner, the court shall thereupon
enter an order discharging and releasing such surety company
from any and all liability on any such bond, and shall direct the
comptroller to surrender the same to such surety company upon
the assignment and transfer to the superintendent of banks, or
to such private banker or his nominee, as the case may be, of any
securities held by it as indemnity as aforesaid, and upon the entry
of such order and the assignment and transfer of such securities,
as provided in said order, such surety company shall be discharged
and released from'any and all liability on any such bond.

Source.— New.

Under former article 3-a of the General Business Law (repealed by this
act) each applicant for a license to do business generally as a private banker
was required to deposit with the state comptroller $10,000 in money or secur-
ities approved by the comptroller, and in addition thereto a surety company
bond or money or approved securities of not less than $5,000 and equal to
twenty per centum of all deposits, but in no event in excess of $50,000. Thus
when the deposits of a private banker in Buffalo or Rochester reached $200,-
000, he could thereby become exempted by reason of the comptroller holding
his securities to the amount of $50,000 (subd. 5, § 29d, Gen. Bus. Law, supra).

Under the present law all private bankers within this section are required
to transfer savings bank securities (Cf. § 239) to the Superintendent of
Banks equal in value at all times to ten per centum of total deposits and not
less in value than $5,000, irrespective of the amount of such deposits. See
§ 166 regarding total reserves which such private banker must maintain in
addition to depositing the above securities with the superintendent.

CROSS-REFERENCES.— How securities held by superintendent and right
to interest thereon, see § 33.

Application of interest in payment of assessments or penalties, see § 34.

Exchange of securities and withdrawal of excess, see § 36.

Examination and comparison of securities, see § 36.

Return of securities, see § 37.

Deposit of securities by banks, see § 105; by trust companies, see § 184; by
domestic investment companies, see § 292; by foreign investment companies,
see § 306.

CONSTITUTIONALITY.— The provisions for the cancellation of existing
bonds are not unconstitutional, and a depositor with a private banker is not
entitled to an injunction restraining such cancellation. Greenspau v. Oliver,
164 App. Div. 535. .

MAY DEPOSIT BOND AND MORTGAGE.— The Superintendent of Banks
is authorized to accept from the private banker as deposit of stocks or bonds
with the Superintendent of Banks under the provisions of section 161 of the
Banking Law a bond and mortgage of the kind in which a savings bank may
invest its deposit under section 239, sub. 6 of the Banking Law. Atty.-Gen.
Rep. October 30, 1914.

EFFECT OF TERMINATING SURETY COMPANY’S LIABILITY.— The
termination of the surety company’s liability does not affect any liability al-
ready incurred. See Gen. Constr. Law, § 93.
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BONDS GIVEN UNDER LAWS 1908, CH. 479.— A liability incurred by a
surety on a bond given pursuant to chapter 479 of the Laws of 1908 is not
affected by subsequent legislation. Goldberg v. People’s Surety Company of
New York, 162 App. Div. 385.

Where a private banker had given a bond under Laws 1910, ch. 348, and also
& bond under Laws 1907, ch. 185, as amended by Laws 1908, ch. 479, it was
held that, while he was entitled :to the cancellation of the bond given under
the Act of 1910, he was not entitled to have the other bond cancelled, since it
was not within the scope of § 161 of the Banking Law. Matter of Kovacs, 88
Misc. 689.

No court order is necessary to secure the return of excess securities, but
the Superintendent must be satisfied from the proof offered by the applicant
that the securities which are sought to be withdrawn are in excess of the
amount required. Atty.-Gen. Rep. April 24, 1915.

A depositor who has made a deposit with a private banker cannot, under
any circumstances, maintain an action against the Superintendent of Banks
because of the return by him, in accordance with section 161, of securities
deposited by said private banker with the Banking Department. Atty.-Gen.
Rep., July 19, 1915.

§ 162. Investment of permanent capital and deposits; prohibitions.

Every such private banker may, subject to the limitations and
restrictions contained in this article, invest his permanent cap-
ital and the deposits received by him in such real or personal
securities, or real and personal property, consistent with safety
and prudence of management as he may deem proper, provided
the security afforded depositors is not imperiled by such invest-
ments.

No such private banker, however, shall appropriate to his own
use or lend to any person or persons with whom he is associated
as a partner, or invest in any business conducted by a partnership
of which such private banker is a member, or lend directly or in-
directly to any corporation of which he is the legal or equitable
owner to the amount of twenty-five per centum or upwards of
the issued capital stock of such corporation, any part of his per-
manent capital or of the deposits received by him.

Source.— New. The prohibitions of this section were intended to prevent
the use of depositors’ money in personal enterprises of the banker — a prae-
tice which has produced disastrous results to the depositors in most cases
where it has been adopted. i

CROSS-REFERENCES.— Superintendent may take possession if business is
conducted in unsafe manner, see § 57; or may order discontinuance of unsafe
practices, § 56.

§ 163. BReal estate and certain securities; when to be sold.

All real estate which shall hereafter be purchased or otherwise
acquired by any such private banker with his permanent capital
or with money received by him on deposit or to which such pri-
vate banker shall have taken title in connection with his busi-
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ness as such private banker, except that upon which his office is
located, shall be sold within five years after taking title thereto;
and all real estate so purchased or acquired, and held by such
private banker at the time when this act takes effect, except that
upon which his office is located, shall be sold within five years
after this act takes effect; unless upon his application the super-
intendent of banks shall, in either case, have extended the time
within which such sale shall be made.

All such real estate and all registered securities and mortgages
purchased by any such private banker with any part of his
permanent capital or with money received by him on deposit,
or held by any such private banker on the date when this act
takes effect, shall be sold within one year after such date unless
prior to the expiration of such year, such real estate or regis-
tered securities or mortgages shall have been recorded in the
name of such private banker as provided in section one hundred
fifty-five of this article.

Source— New, but first paragraph adapted from former § 147 relating to
savings banks. The purpose of the second paragraph is to force all capital
and deposit investments within the provisions of § 155.

CROSS-REFERENCES.— Power of superintendent to extend time within
which real estate must be disposed of. see § 49. -

Restrictions on holding real estate in case of banks, see § 107; of trust com-
panies see § 189; of savings banks, see § 240; of savings and loan associa-
tions, see § 387.

§ 164. Restriotion on purchases of, and loans on real estate.

No such private banker shall hereafter purchase with any part
of his permanent capital or deposits received by him any real
estate which is subject to a mortgage, lien or encumbrance; nor
make a loan, directly or indirectly, upon the security of real
estate if such real estate is subject to a prior lien or encumbrance
and the amount unpaid upon such prior mortgage, lien or encum-
brance or the aggregate amount unpaid upon all prior mortgages,
liens and encumbrances exceeds ten per centum of the permanent
capital of such private banker, and, if the amount so secured,
including all prior mortgages, liens and encumbranoes, exceeds
two-thirds of the value of such real estate.

Source.— Adapted from former § 27, subd. 3. The first clause is new.

CROSS-REFERENCES.— For restrictions on real estate loans contained in
other articles of banking law, see § 108, and cross-references thereunder.
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§ 165. Books and records.

Every such private banker shall keep separate and complete
books of account in which shall be promptly entered the details
of all business transacted by him as such banker including state-
ments in detail of the liabilitizs incurred by him as such banker
and of the securities or property in which the permanent capital
and the deposits received by him have been invested.

Every such private banker shall conform his methods of keep-
ing his books and records to such orders in respect thereto as shall
have been made and promulgated by the superintendent pursuant
to section fifty-six of this chapter. Any such banker that refuses
or neglects to obey any such order shall be subject to a penalty
of one hundred dollars for each day that such refusal or neglect
continues.

Every such private banker shall preserve the records of final
entry used in such banking business, including cards used in the
card system and deposit tickets, for a period of at least six years
from the date of making the same or from the date of the last
entry thereon, unless the superintendent shall, upon application
of such private banker, have otherwise directed.

Source.— The first and third paragraphs are new. The second is derived
from former § 8.

CROSS-REFERENCES.— For similar restrictions upon other persons and
corporations subject to the Banking Law, see § 100 and cross-references there
given. .

§ 166. Reserves against deposits.

Every such private banker shall maintain total reserves against
his aggregate demand deposits, as follows:

1. Fifteen per centum of such deposits if such private banker
is engaged in business as a private banker in a city of the first
class. )

2. Ten per centum of such deposits if such private banker is
engaged in business as a private banker in any other city.

At least one-tenth of such total reserves shall consist of re-
serves on hand and the remainder thereof shall consist of reserves
on deposit subject to call in any state bank, national banking asso-
ciation or trust company.
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If any such private banker shall fail to maintain his total re-
serves in the manner required by this section, he shall be liable
for, and shall pay, the assessment or assessments provided for in
section thirty of this chapter.

Source.— New.

CROSS-REFERENCES.— Definitions of “aggregate demand deposits,” “ re-
serves on hand,” “reserves on deposit ” and “ total reserves,” see § 3.

Assessments for encroachments on reserves, see § 30.
Reserves of banks, see § 112; of trust companies, see & 197.
As to requirement for deposit of securities with superintendent, see § 161.

§ 167. Regulations as to transmission of money; burden of proof
in action based on failure to transmit.

Every such private banker shall forward to the person desig-
nated to receive the same, all moneys received for transmission
within five days after the receipt thereof. In any action against
such private banker to recover money deposited for transmission
with such private banker, the burden of proving the transmission
to, and receipt of the money by, the person to whom such money
was directed to be paid, shall be upon such private banker.

Source.— Lawe 1910, ch. 348, §§ 29-b, 20-c, revised.

Amended by L. 1921, ch. 351. In effect April 30, 1921.

§ 168. Private banker or agent thereof shall give proper receipt
for money received for transmission.

Every such private banker and every agent of such private
banker shall, whenever money is received for transmission, give
to the person delivering or depositing such money for transmis-
sion, a receipt for such money or deposit in the name of such
private banker with the name and address of such private banker
printed thereon; and such receipt shall state the date when such
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money is received, the amount thereof, the name and address of
the person to whom such money is to be transmitted and the
date not later than which such money is to be transmitted by such
private banker. Every private banker violating any of the pro-
visions of sections one hundred and sixty-seven and one hundred
and sixty-eight shall be guilty of a misdemeanor punishable by a
fine of one hundred dollars or by imprisonment for a term not
exceeding one year or by both.

Source.— New.

Amended by L. 1921, ch. 351. In effect April 30, 1921.

8 169. Monthly meetings and reports.

On or before the tenth day of each month every such private
banker shall make a written statement in duplicate of all pur-
chases and sales of property in connection with his banking busi-
ness and of every discount, loan or other advance made by him, in-
cluding overdrafts and renewals since the last preceding monthly
statement, describing the collateral, if any, to such indebtedness
as of the date upon which the statement is made. But such pri-
vate banker may omit from such statement discounts, loans or ad-
vances, including overdrafts or renewals of less than one hundred
dollars unless by reason of such discounts, loans or advances the
liability of some individual, partnership, unincorporated associa-
tion or corporation shall have been increased one hundred dollars
or more since the last preceding monthly statement; such state-
ment shall be verified by such private banker, and one duplicate
shall be immediately filed in his office and on the same date the
other duplicates shall be mailed in a sealed envelope, postage pre-
paid, addressed to the superintendent of banks at Albany.

The members of any such partnership or unincorporated asso-
ciation of private bankers shall on or before the tenth day of each
month meet for the purpose of considering the condition and
affairs of the banking business conducted by them and of making



166 Banking Law, § 170.

such statement, and such statement shall be verified by each mem-
ber of every such partnership or unincorporated association of
private bankers except in case of disability or unavoidable absence.

Source.— New. Adapted from former § 42.

CROSS-REFERENCES.— Similar provision as to banks, see § 129; as to
trust companies, see § 214; as to savings banks, see § 264; as to personal loan
companies, see § 357,

§ 170. Reports required by superintendent; penalty for failure to
make.

Within ten days after service upon him of the notice provided
for by section forty-two of this article, every such private banker
shall make a written report to the superintendent of banks, which
report shall be in the form and shall contain the matters pre-
scribed by the superintendent and shall specifically state the items
of permanent capital, deposits, specie and cash items, public
securities and private securities, real estate and real estate securi-
ties and such other items as may be necessary to inform the publie
as to his financial condition and solvency or which the superintend-
ent may deem proper to include therein, and shall also state the
amount of deposits with him, the payment of which in case of in-
solvency is preferred by law or otherwise over other depositors.
It shall state in detail the particular assets in which the perma-
nent capital of such private banker is invested. Every such report
shall be verified by the oath of such private banker and of each
member of a partnership or an unincorporated association of pri-
vate bankers to the effect that the report is true and correct in all
respects to the best of the knowledge and belief of such banker or
bankers and that the usual business of such banker has been trans-
acted at the location stated in the certificate required by section
one hundred fifty-one of this article, and not elsewhere. In case
of the disability or unavoidable absence of a member of a part-
nership or unincorporated association, such report may be verified
by the other members; but the verification shall contain a state-
ment of the reason for the failure of any member to sign and
verify such report. After the thirty-first day of December nine-
teen hundred and eighteen, every such report shall within thirty
lays after it shall have been filed with the superintendent be
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published by such private banker in one newspaper of the place
where such private banker is engaged in business or if no news-
paper is published there, in the newspaper published nearest to
such place.

Every such private banker shall also make such other special re-
ports to the superintendent as he may from time to time require
in such form and on such dates as may be prescribed by the super-
intendent, which reports shall if required by the superintendent
be verified in such form as he may prescribe.

If any such private banker shall fail to make any report re-
quired by this section on or before the date designated for the
making thereof or shall fail to include therein any matter re-
quired by the superintendent, such private banker shall forfeit
to the people of the state the sum of one hundred dollars for every
day that such report shall be delayed or withheld and for every
day that it shall fail to report any such omitted matter, unless the
time therefor shall have been extended by the superintendent, as
provided by section forty-nine of this chapter.

Source.— Adapted from former §§ 21, 22 and 24.

CROSS-REFERENCES.— Powers and duties of superintendent with regard
to reports, see §§ 42, 43.

Similar provisions as to other persons and corporations doing business under
the Banking Law, see § 133 and cross-references there given.

§ 171. Restrictions as to place of business.

A private banker shall not do business, or be located in the same
room with, or in a room connecting with any bank, trust company,
savings bank, or national banking association.

Source.— New. The purpose of this section is to prevent a repetition of

conditions revealed by the suspension of Bischoff’s private bank which was
engaged in business in the same quarters with an incorporated bank.

Restrictions as to place of business and branch offices of savings bank, see
§ 245.

§ 172, Violations of this article prohibited; penalty imposed.

No individual, partnership or unincorporated association to which
this chapter is applicable shall, after the thirty-first day of July,*
nineteen hundred and fourteen, engage in or continue in business

* See note to § 161,
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in any city as a private banker unless the superintendent of banks
shall have issued an authorization certificate to him or them and
shall have filed such certificate in his office, or shall have accepted
and filed in his office the affidavit submitted by such private banker
or bankers under the provisions of section one hundred and sixty
of this article.

Any individual, partnership or unincorporated association violat-
ing the provisions of this section shall forfeit to the people of the
state the sum of two hundred dollars for every day after the afore-
said date that such individual, partnership or unincorporated as-
sociation shall engage in or continue in business as such private
banker or bankers and shall be guilty of a misdemeanor.

Source.— New.
Amended by L. 1921, ch. 350. In effect April 30, 1921.

Note.—The word “chapter ” in the second line should read * article.” The
mistake came about through the fact that the definition of “ private banker ”
in section 2 as originally drafted included the limitation now contaimed in
§ 150. When the definition was broadened to cover all private bankers the
word “chapter ” in § 172 ehould have been changed to “article.”
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Section 219. Annual report of unclaimed deposits, dividends and interest.
220. Trust company to pay expenses incurred in its behalf by super-
intendent.
221. Preservation of books and records.
222. Restrictions on officers, directors and employees.
223. Prohibition against encroachments on powers.

§ 180. Incorporation; organization certificate; amount of ocapital
stock.

When authorized by the superintendent of banks as provided
by section twenty-three of this chapter, seven or more persons
way form a corporation to be known as a trust company. Such
persons shall subscribe and acknowledge an organization certi-
ficate in duplicate, which shall specifically state:

1. The name by which the trust company is to be known.

2. The place where its business is to be transacted.

8. The amount of its capital stock, and the number of shares
into which such capital stock shall be divided, which capital stock
shall amount to not less than:

(a) One hundred thousand dollars, if the place where its busi-
ness is to be transacted is an incorporated or unincorporated village
or city the population of which does not exceed twenty-five thou-
sand.

(b) One hundred and fifty thousand dollars, if the place where
its business is to be transacted is a city the population of which
exceeds twenty-five thousand but does not exceed ome hundred
thousand.

(¢) Two hundred thousand dollars, if the place where its busi-
ness is to be transacted is a city the population of which exceeds
one hundred thousand but does not exceed two hundred and fifty
thousand.

(d) Five hundred thousand dollars, if the place where its
business is to be transacted is a city the population of which
exceeds two hundred and fifty thousand.

4. The names and places of residence of the incorporators.

5. The term of its existence, which may be perpetual.

6. A declaration that each incorporator will accept the responsi-
bilities and faithfully discharge the duties of a director therein if
elected to act as such when authorized by the provisions of this
chapter.
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Such certificate may provide for the manner in which the stock
of the corporation may be transferred and for the number of
directors necessary to constitute a quorum.

Source.— Former § 180. The minimum number of incorporators has been
reduced from thirteen to seven for the purpose of providing against embar-
rassment in conducting trust company business that may arise from possible
federal legislation against interlocking directors.

OTHER STATUTES AFFECTING TRUST COMPANIES.— Trust com-
panies are subject to all provisions of the General Corporation Law and the
Stock Corporation Law, except such as are made inapplicable expressly or by
necessary implication.

Tax Law, § 27.— Reports of corporations, post.
183.— Exemption from tax on capital stock, post.
188.— Franchise tax, post.
190.— Credit on purchase of State bonds, post.

Penal Law, §§ 290, 204, 297, 208, 299, 303, 304, 305, 660, 661, 662, 664, 665,
666, 688, post.

CROSS-REFERENCES.— Deflnition of “trust company,” see § 2; of
*‘ population,” see § 3.

Directors, see §§ 208-216.

Similar requirements in case of other persons and corporations engaging
in business under the Banking Law, see § 100 and cross-references there given.

As to qualifications of incorporators, see Gen. Corp. Law, § 4, post; cor-
porate names, id. § 6, post; amended and supplemental certificates, id. § 7,
post; extension of corporate existence, id. § 37, post.

Transfer of stock, see Stock Corp. Law, § 40 et seq.

APPROVAL OF CHANGE OF NAME.— This is governed by Gen. Corp.
Law, § 60, post, which provides that in case of a banking corporation, the
application for the change must be approved by the superintendent. This
applies not only to banks, but to all corporations organized under the Banking
Law. Atty.-Gen. Rep. (1900) 255; Atty.-Gen. Rep. (1902) 186.

No association or common law trust organization in this State can use
}g;oword “Trust Company ” as a part of its name. Atty.-Gen. Rep. Apr. 13,

§ 181. Notice of intention to organize; filing, publication and service
_ upon existing banks and trust companies.

At the time of executing such organization certificate, the pro-

posed incorporators shall sign a notice of intention to organize

such trust company which shall specify their names, the name of
the proposed corporation, the amount of its capital stock, and its
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location as set forth in the organization certificate. The original
of such notice shall be filed in the office of the superintendent of
banks within sixty days after the date of execution, and a copy
thereof shall be published at least once a week for four successive
weeks in a newspaper designated by the superintendent as pro-
vided in section twenty of this chapter, such publication to be
commenced within thirty days after such designation. A copy of
such notice shall, at least fifteen days before the organization
certificate is filed with the superintendent for examination, be
served upon each state bank and trust company organized and
doing business in the village, borough or city, if in a city not
divided into boroughs, specified as the location of the proposed
trust company by mailing such copy, postage prepaid, to said
banks and trust companies.

Source.— Former § 181 revised. Time within which publication of notice
of intention must be begun after Superintendent designates newspaper, is
new, as is also the limitation of time after organization certificate is filed
for examination within which notice of intention must be served upon banks

and trust companies. The requirement that banks in the same territory shall
also be served with notice is new.

CROSS-REFERENCES.— Dutes of superintendent upon receipt of notice
of intention, see § 20.

Similar provision as to banks, see § 101; as to savings banks, see § 231.

§ 182. Submitting organization certificate to superintendent; proof
of publication and servioe of notice of intention.

After the lapse of at least twenty-eight days from the date of
the first due publication of the notice of intention to organize and
within ten days after the date of the last publication thereof, the
organization certificate, executed in duplicate, shall be submitted
to the superintendent of banks at his office together with affidavits
or other evidence satisfactory to him showing due publication and
service of the notice of intention to organize prescribed in section
one hundred eighty-one of this article.

Source.— Former §§ 180, 182, rewritten. The requirement of the in.pse of

at least twenty-eight days is new, the purpose being to require a publication
covering four full weeks.

CROSS-REFERENCES.— See cross-references given under § 102, which is
identical with this section. '
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§ 183. When corporate existence begins; conditions precedent to
commencing business.

When the superintendent shall have endorsed his approval on
the organization certificate, as provided by section twenty-three
of this chapter, the corporate existence of the trust company shall
begin, and it shall then have power to elect officers and transact
such other business as relates to its organization. But the trust
company shall transact no other business until :

1. All of its capital stock shall have been fully paid in cash
and an affidavit stating that it has been so paid, subscribed and
sworn to by its two principal officers shall have been filed in the
clerk’s office of the county in which its principal office is located
and a certified copy thereof in the office of the superintendent;

2. It shall have filed in the office of the superintendent a list
of its stockholders, verified by two of its principal officers, giving
the name, residence, post-office address and number of shares of
stock held by each stockholder ;

8. It shall have made the deposit with the superintendent
required by section one hundred eighty-four of this article;

4. The superintendent shall have duly issued to it the authori-
zation certificate specified in section twenty-four of this chapter.

Source.— The provision as to when corporate existence shall begin is new.
The requirement that the capital stock shall have been fully paid in cash is
taken from former § 184. The requirement of an affidavit that it has been so
paid comes from former § 13. The requirement as to the list of stockholders
is taken from former § 185. That relating to the deposit with the superin-

tendent is derived from former § 14. The requirement as to the authorization
certificate comes from former § 32.

CROSS-REFERENCES.— Similar provisions as to other persons and corpo-
rations engaging in business under the Banking Law, see § 103 and cross-
references there given.

Forfeiture of corporate rights by not commencing business, see § 485.
L4

§ 184. Deposit of securities with superintendent,

Every trust company shall, until an order of the supreme court.
is obtained declaring the business of the trust company closed,
keep on deposit with the superintendent of banks interest bearing
stocks or bonds of the United States or of this state, or of any
city, county, town, village or free school district in this state,
authorized by the legislature to be issued, to the amount in value

PRI
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of ten per centum of its capital stock, but not less in any case
than:

1. One hundred thousand dollars, if its principal place of
business is located in a city the population of which exceeds five
hundred thousand;

2. Fifty thousand dollars, if its principal place of business is
located in a city the population of which exceeds one hundred
thousand but does not exceed five hundred thousand ;

3. Thirty thousand dollars, if its principal place of business
is located in a city the population of which exceeds twenty-five
thousand and does not exceed one hundred thousand;

4. Twenty thousand dollars, if its principal place of business
is located elsewhere in this state.

Such securities shall be registered in the name of the superin-
tendent of banks of the state of New York in trust for the creditors
of and depositors with such trust company and subject to sale and
transfer, and to the disposal of the proceeds thereof by the super-
intendent only on the order of a court of competent jurisdiction.
The trust company, so long as it shall continue solvemt and
comply with the laws of the state, may be permitted by the super-
intendent to collect the interest on the securities so deposited and
from time to time to exchange such securities for others as pro-
vided by section thirty-five of this chapter, and may examine
and compare such securities as provided by section. thirty-six of
this chapter.

Source.— Former § 14.

CROSS-REFERENCES.— Definition of “ population,” see § 3.

How securities held by superintendent and right to interest thereon, see § 33.

Application of interest in payment of assessments or penalties, see § 34.

Exchange of securities and withdrawal of excess, see § 35.

Examination and comparison of securities, see § 36.

Return of securities, see § 37.

Deposit of securities by other persons and corporations subject to the Bank-
ing Law, see § 106 and cross-references there given.

EFFECT OF INCREASE OF POPULATION.— Where a trust company has
made the deposit required by this section and begun business, the attorney-
general has ruled that it cannot thereafter be compelled to make a further
deposit on the ground that the population of the city or town has so increased
a8 to put it in a different class. Atty.-Gen. Rep. (1906) 519.

~
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§ 185. General powers.

In addition to the powers conferred by the general and stock
corporation laws, every trust company shall, subject to the restric-
tions and limitations contained in this article, have the following
powers:

1. To act as the fiscal or transfer agent of the United States,
of any state, municipality, body politic or corporation; and in
such capacity to receive and disburse money, to transfer, register
and countersign certificates of stock, bonds or other evidences of
indebtedness, and to act as attorney in fact or agent of any person
or corporation, foreign or domestic, for any lawful purpose.

2. To discount and negotiate promissory notes, drafts, bills of
exchange and other evidences of debt; buy and sell exchange,
coin and bullion; lend money on real or personal securities; and
to receive deposits of moneys, securities or other personal property
from any person or corporation upon such terms as the company
shall prescribe. .

3. To lease, hold, purchase and convey any and all real prop-
erty necessary in the transaction of its business, or which the
purposes of the corporation may require, or which it shall any-
where acquire in settlement or partial settlement of debts due the
corporation by any of its debtors, or to secure such debts, or
through sales under any judgment, decree or mortgage held by it.

4. To act as trustee under any mortgage or bonds issued by
any municipality, body politic or corporation, foreign or domestic,
and accept and execute any other municipal or corporate trust
not prohibited by the laws of this state.

5. To accept trusts from and execute trusts for married women,
in respect to their separate property, and to be their agent in the
management of such property or to transact any business in rela-
tion thereto.

6. To act under the order or appointment of any court of com-
petent jurisdiction as guardian, receiver or trustee of the estate
of any minor, and as depositary of any moneys paid into court,
whether for the benefit of any such minor or other person, cor-
poration or party, and in any other fiduciary capacity.

To be appointed and to act under the order or appointment of
any court of competent jurisdiction as trustee, guardian, receiver
or committee of the estate of a lunatie, idiot, person of unsound

12
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mind or habitual drunkard, or as receiver or committee of the
property or estate of any person in insolvency or bankruptcy pro-
ceedings; to be appointed and to accept the appointment of ex-
ecutor of or trustee under the last will and testament, or adminis-
trator with or without the will annexed of the estate of any de-
ceased person.

7. To take, accept and execute any and all such legal trusts,
duties and powers in regard to the holding, management and dis-
position of any estate, real or personal, wherever located, and the
rents and profits thereof, or the sale thereof, as may be granted or
confided to it by any court of competent jurisdiction, or by any
person, corporation, municipality or other authority and it shall be
accountable to all parties in interest for the faithful discharge of
every such trust, duty or power which it may so accept.

8. To take, accept and execute any and all such trusts and pow-
ers of whatever nature or description as may be conferred upon or
entrusted or committed to it by any person or persons, or any body
politic, corporation, domestic or foreign, or other authority by
grant, assignment, transfer, devise, bequest or otherwise, or which
may be entrusted or committed or transferred to it or vested in ic
by order of any court of competent jurisdiction, or any surrogate,
and to receive, take, manage, hold and dispose of according to the
terms of such trust or power any property or estate, real or per-
sonal, which may be the subject of any such trust or power.

9. To purchase, invest in and sell stocks, bills of exchange,
bonds and mortgages and other securities; and when moneys or
securities for moneys are borrowed or received on deposit, or for
investment, the bonds or obligations of the company may be given
therefor, but it ehall have no right to issue bills to circulate as
money. '

10. To accept for payment at a future date, drafts drawn upon
it by its customers and to issue letters of credit authorizing the
holders thereof to draw drafts upon it or ite correspondents at
sight or on time, not exceeding one year.

11. To receive, upon terms and conditions to be prescribed by
the company, upon deposit for safe keeping, bonds, mortgages,
jewelry, plate, stocks, securities and valuable papers of any kind,
and other personal property, for hire, and to let out receptacles for
safe deposit of personal property.
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12. To purchase and hold, for the purpose of becoming a mem-
ber of a federal reserve bank, so much of the capital stock therenf
as will qualify it for membership in such reserve bank, pursuant
to an act of congress, approved December twenty-three, nineteen
hundred and thirteen, entitled the ‘ Federal Reserve Act;”
to become a member of such federal reserve bank, and
to have and exercise all powers, not in conflict with
the laws of this state, which are conferred upon any such
member by the federal reserve act. Such trust company
and its directors, officers and stockholders shall continue to be
subject, however, to all liabilities and duties imposed upon them
by any law of this state and to all the provisions of this chapter re-
lating to trust companies.

Source.— Former § 186, with the following changes: In subdivision 1 the
words “ attorney in fact or” have been inserted before “agent.” In sub-
division 2 the specific power to discount has been added and the powers of
trust companies have been more closely assimilated to those conferred on
banks by § 106, subd. 2. In subdivisions 3, 4 and 5 there are no substantial
changes. In subdivision 6 the phrase “ court of competent jurisdiction” has
been substituted for “court of record” and the words “and in any other
fiduciary capacity ” have Loen added, while the second paragraph of the sub-
division contains the substance of former § 186, subd, 10. In subdivision 7
there is no substantial change. In subdivision 8 the words “ to receive, take,
manage, hold and dispose of according to the terms of such trust or power”
have been substituted for the words “ to receive and take and hold.” In sub-
division 9 there is no change. Subdivision 10 is new, being identical with
§ 106, subd 2, relating to banks. Subdivision 11 is derived from portions of
former §§ 187, 188, but the power transferred to this subdivision has been
extended to all trust companies. Subdivision 12 is new, being identical with
§ 106, subd 4, relating to banks, which see.

CROSS-REFERENCES.— Powers of banks, see § 108.

Prohibition against encroachments on powers, see § 223.

Powers of corporations in general, see Gen. Corp. Law, §§ 10, 11; acquisition
of real property, id., §§ 13, 14.

NOW HAVE GENERAL BANKING POWERS.—In Jenkins v. Neff, 186 U. S.
230, affirming 163 N. Y. 320, it was held that under the former law trust com-
panies were not authorized to do a strictly banking business, and, consequently
U. S. Rev. Stat., § 5219, forbidding the taxation of National banks “at a
greater rate than is assessed upon other moneyed capital in the hands of indi-
vidual citizens of such state” was not violated by the provisions of the Tax
Law discriminating between shares of stock of National banks and shares of
stock of trust companies. It would now seem that trust companies are au-
thorized to do a strictly banking business.
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NO POWER TO GUARANTEE.— Trust companies occupy a fiduciary posi-
tion and must be confined not only within the words, but within the spirit of
the statutory provision which declares that a corporation shall not possess or
exercise any powers not given by law, and not necessary to the exercise of
the powers so given. The power given a trust company to buy and sell stocks
and bonds does not include power to guarantee the sale of securities at a spe;
cific price within a specified period. Such a guarantee is an ultra vires act.
Gause v. Commonwealth Trust Co., 196 N. Y. 134, aff’g 124 App. Div. 438, afl'g
56 Misc. 110.

A trust company has no power to represent to a purchaser of bonds issued
under & mortgage of which it is trustee that it is a first mortgage, or to in-
sure the title to the mortgaged property. Davidge v. Guardian Trust Co., 203
N. Y. 331, rev’g 136 App. Div. 78.

CANNOT ISSUE BONDS IN ADMIRALTY PROCEEDINGS.—A trust com-
pany cannot issue bonds to be filed in admiralty proceedings, since such a bond
is virtually a guarantee and it is held that a trust company has no right to
give a guaranty. Atty.-Gen. Rep. (1909) 732.

CANNOT BECOME NATIONAL BANK.— The superintendent should not
authorize a trust company organized under the Banking Law to become a
National bank. Atty.-Gen. Rep. (1906) 521.

CANNOT DO INSURANCE BUSINESS.—A trust company can not be per-
mitted to take deposits upon an agreement to pay to the depositor’s represen-
tative, in the event of his death before the expiration of a specified period, 25
per cent. in addition to the principal. This is in the nature of insurance, and
can only be done by corporations organized under the insurance laws. Atty.-
Gen. Rep. (1899) 157.

MAY DO BUSINESS ON PLAN OF SAVINGS BANK.— Section 279, pro-
hibiting corporations other than savings banks or savings and loan associations
from holding themselves out as savings banks, does not make it unlawful for
a trust company to transact its business on the general plan of, or in the man-
ner usually adopted by savings banks. People v. Binghamton Trust Co., 139
N. Y. 185, afi’g 66 Hun 384.

SUBDIVISION 1.

WHO MAY EXERCISE POWERS.— By § 223 federal reserve banks are al-
lowed to exercise the powers conferred by this subdivision, and domestic cor-
porations exercising any of such powers at the time this act took effect are
authorized to continue the exercise thereof.

Under the former law the Attorney-General was of the opinion that no cor-
poration not incorporated under the Banking Law could act as transfer agent
or registrar. Atty.-Gen. Rep. (1904) 364; Atty.-Gen. Rep. (1912) vol. 2, p.
187.

POWER TO ISSUE PROSPECTUS.— Under this subdivision, taken in con-
nection with subd. 9, a trust company has power to issue a prospectus adver-
tising for sale bonds of a corporation for which the trust company is fiscal
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agent. Kavanaugh v. Gould, 147 App. Div. 281, overruling Kavanaugh v.
Commonwealth Trust Co., 64 Misc. 303.

A trust company may act as a real estate broker for ome of its clients.
Atty.-Gen. Rep., April 17, 1916.

A Virginia corporation doing business in this State may not act as transfer
agent of stock in this State. Atty.-Gen. Rep., Sept. 20, 1920,

SUBDIVISION 3,

PROHIBITIONS AGAINST ENCROACHMENTS,— Section 223, prohibiting
encroachments on the powers of trust companies, does not apply to this sub-
division except as to the power to receive deposits in trust, but restrictions
upon powers to discount and receive general deposits are covered by § 140.

TAKING UNAUTHORIZED COLLATERAL.— If an unauthorized security
be taken, it is enforceable. Davis S8ewing Machine Co. v. Best, 30 Hun, 638.

TO RECEIVE DEPOSITS OF MONEYS.— Banks and trust companies may
accept deposite made upon condition that notice in writing may be required
a specified number of days before withdrawal. Such deposits may, with the
consent of the bank or trust company, be withdrawn without notice. Such
action is not in violation of § 290 of the Penal Law unless it iz pursuant
to an agreement to that effect made at or before the time of the deposit.
Atty.-Gen. Rep., April 9, 1914,

SUBDIVISION 3.

DOES NOT APPLY TO INVESTMENTS OF CAPITAL.— Section 193 ex-
clusively controls investments of capital, and, therefore, a trust company can-
not invest part of its capital in a banking house to be used as its place of
business. Atty.-Gen. Rep. (1912), vol. 2, p. 289 (disapproving contrary
opinion of predecessor, Atty.-Gen. Rep. [1887], 159).

SUBDIVISION 4.
All other corporations are prohibited by § 223 from exercising these powers
and those contained in subdivisions 5, 6, 7 and 8.

SUBDIVISION 6.
“MONEYS PAID INTO COURT.”— These words held not to include bank-
ruptcy funds deposited by receiver or trustee in bankruptcy. Henkel v.
Carnegie Trust Co., 213 N. Y. 185, rev’g 154 App. Div. 596.

SUBDIVISION g.

“OR FOR INVESTMENT.”— Under this subdivision a trust company has
power to receive deposits for investment and issue investment certificates
agreeing to repay at a certain date the money, with interest, and to hold, at
all times prior to the maturity of the certificate, as security for its payment,
the collateral notes in which the money is invested and the collateral by which
such notes are secured. Atty.-Gen. Rep. (1902) 232.

SUBDIVISION 11.
Note.— The remedies given by § 331 apply exclusively to safe deposit com-
panies and consequently these matters should be covered by contract.
§ 186. Additional powers of certain trust companies.

Every trust company which at the time this act takes effect
lawfully possesses and exercises the power, for hire, tc examine
titles to real estate, to procure and furnish information in relation
thereto, and to guarantee or insure the title to real estate to persons
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interested, in such real estate or in mortgages thereon, against loes,
by reason of defective title or other encumbrances of or upon, such
real estate, shall continue to possess such power, but no other trust
company shall hereafter have or exercise such power.

Source.— Former § 187, which gave the power to such trust companies only
as had a capital of $500,000, or over, and had their principal place of business
in a county of less than 600,000 and over 300,000 inhabitants. The power to
insure titles to real estate was not considered a power which trust companies
should possess. The business involves highly technical knowledge and the
assumption of the liability arising therefrom was not considered in further-
ance of the objects for which trust companies generally are created.

§ 187. Powers of specially chartered trust companies.

Every trust company incorporated by a special law shall possess
the powers of trust companies incorporated under this chapter and
shall be subject to such provisions of this chapter as are not incon-
sistent with the special laws relating to such specially chartered
company.

Source.— Former § 197.
NO NEW POWERS were given to trust companies generally by this sec-
tion. Jenkins v. Neff, 186 U. S. 230, afi’g 163 N. Y. 520.

DEPOSITARY OF RESERVES.— Under this provision the Superintendent
of Banks is entitled to designate as a depositary of reserves a trust company
incorporated by a special act. Atty.-Gen. Rep. (1900) 165.

MERGER.— By virtue of this section it was held that the Equitable Trust
Co. of N. Y. and the Mercantile Trust Company, both incorporated under spe-
cial acts, were entitled to merge pursuant to the provisions of former §§ 36
to 38 (new §§ 487-496). Colby v. Equitable Trust Co., 124 App. Div. 262,
afi’d 192 N. Y. 535.

SUBJECT TO LIQUIDATION BY SUPERINTENDENT.—A specially char-
tered trust company is within the provisions of §§ 57-81, relating to liqui-
dations by the superintendent. Atty-Gen. Rep. (1910) 832.

§ 188. Provisions relating to appointment of and exercise of powers
as executor and in other fiduciary capacities,

1. Executor. When any trust company is appointed executor
in any last will and testament, the court or officer authorized to
grant letters testamentary in this state, shall, upon the proper ap-
plication, grant letters testamentary thereon to such corporation or
to its successor by merger.
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2. Guardian, trustce or administrator. Any trust company
may be appointed guardian, trustee or administrator, with or
without the will annexed, on the application or consent of any per-
son acting as such or entitled to such appointment and in the place
and stead of such person, or such trust company may be joined
with any person so acting or entitled to such appointment; but
sich appointments shall be made upon such notice, as is required
by law, to the persons interested in the estate or fund and on the
eonsent of such of the principal legatees or other persons interested
in the estate or fund as the court, surrogate or judge making the
appointment shall deem proper. No appointment so made shall
be deemed to increase the number of persons entitled to full com-
pensation beyond the number so entitled under the terms of the
will or deed creating the trust or appointing a guardian or au-
therized by law. Whenever a person is joined with such trust com-
pany in any appointment as guardian, trustee or administrator
with or without the will annexed, his appointment may be under
such li.nitation of powers and upon such terms and conditions as
to deposit of assets by such person, with such trust company, or
otherwise, and upon such reduced bond or security to be given by
such persos, as the court, surrogate or judge, making the appoint-
ment, shall prescribe.

When application is made to any court or officer having au-
thority to giant letters of administration with the will annexed
upon the estate of any deceased person, and there is no person
entitled to such letters who is qualified, competent, willing and
able to accept such administration, such court or officer may at
the request of any party interested in the estate, grant such letters
of administration with the will annexed, to any such corporation.

Any court cr officer having authority to grant letters of guard-
ianship of any infant may upon the same application as is re-
quired by law for the appointment of a guardian for such infant,
appoint any such corporation as the guardian of the estate of such
infant.

3. Committee of lunatic, et cetera. Any court having juris-
diction to appoint a trustee, guardian, receiver or committee of
the estate of a lunatic, idiot or habitual drunkard, or to make any
fiduciary appointment, may appoint any such corporation to be
such trustee, guardian, receiver or committee, or to act in any

other fiduciary capacity,
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4. Receiver, trustee or committee. Any court, having juris-
diction to appoint a committee or trustee or a receiver in in-
solvency or bankruptcy proceedings or in any other proceeding, or
action, under state or federal law, may appoint any such corpora-
tion to be such receiver, trustee or committee.

5. Depositary for moneys paid into court. All moneys brought
into court by order or judgment of any court of record of this
state, or of any other state or of the United States, may be de-
posited with any such corporation that has been designated a de-
positary by the comptroller of the state of New York, as provided
by the code of civil procedure. Whenever any such corporation
shall be designated by the comptroller as a depositary for funds
and moneys paid into court, it shall give to the people of the state
a bond in the form and manner prescribed in this chapter.

6. Bonds. No bond or other security, except as hereinafter pro-
vided, shall be required from any such corporation for or in re-
spect to any trust, nor when appointed executor, administrator,
guardian, trustee, receiver, committee or depositary or in any
other fiduciary capacity. The court, or officer making such ap-
pointment may, upon proper application, require any corporation,
which shall have been so appointed, to give such security as to the
court or officer shall seem proper, or upon failure of such corpora-
tion to give security as required, may remove such corporatipn
from and revoke such appointment.

7. Investments. All investments or money received by any
such corporation, and by any trust company chartered by speeial
act, prior to May eighteen, eighteen hundred and ninety-two, as
executor, administrator, guardian, personal or testamentary trus-
tee, receiver, committee or depositary, shall be at its sole risk, and
for all losses of such money the capital stock, property and effects
of the corporation shall be absolutely liable, unless the investments
are such as are proper when made by an individual acting as
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trustee, executor, administrator, guardian, receiver, committee,
depositary, or such as are permitted in and by ‘the instrument or
words creating or defining the trust. Investments in bond and
motgage by any such corporation as executor, administrator,
guardian, personal or testamentary trustee, receiver, committee
or depositary may be made by apportioning to any estate or fund
held by such corporation in any of such capacities a part interest
in a bond and mortgage held by or in the name of such corpora-
tion, individually or in any representative capacity, and any such
part interest may be repurchased at its face value by such corpora-
tion individually or in any representative capacity; but such
bond and mortgage shall be a legal investment for trustees under
the laws of this state and the records of such corporation shall at
all times show every interest in the said bond and mortgage and
any part interest in such bond and mortgage so apportioned shall
at all times be and remain at least equal in lien to any other
interest therein and such corporation shall promptly notify each
person of full age and sound mind entitled to the income there-
from of the fact that such investment has been made. Any
moneys of any such estate or fund awaiting investment or dis-
tribution may be held on deposit by such corporation in its own
name, subject to the provisions of subdivision eleven of this sec-
tion; provided that appropriate entries showing the share or in-
terest of each such estate or fund in the moneys so held on deposit
shall, at all times, appear upon the records of such corporation.

8. Preference. If dissolved by the legislature or the court, or
otherwise, or liquidated by the superintendent of banks or other-
wise, the debts from such corporation as guardian, trustee, ex-
ecutor, administrator, committee or depositary, shall be entitled
to priority of payment from the assets of such corporation on an
equality with any other priority given by this chapter.

9. 'Court orders, accounts. Such court or officer may make
orders respecting such trusts and require any trust company to
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render all accounts, which such court or officer might lawfully re-
quire if such executor, administrator, guardian, trustee, receiver,
committee, depositary or such trust company acting in any other
fiduciary capacity, were a natural person.

10. No official oath required. Upon the appointment of such
trust company as such executor, administrator, guardian, trustee,
receiver or committee, no official oath shall be required.

11. Interest. On all sums of money not less than one hundred
dollars, which shall be collected and received by a trust company
acting as executor, administrator, guardian, trustee, receiver or
committee under the appointment of any court or officer, or in any
fiduciary capacity under such appointment, or as a depositary of
moneys paid into court, interest shall be allowed by such trust
company at not less than the rate of two per centum per annum
until the moneys so received shall be duly expended or distributed.
If such interest moneys, or any part thereof, shall not annually be
expended or distributed pursuant to the terms or provisions of the
trust under which such moneys are held, the amount thereof not so
expended or distributed shall be accumulated by such trust com-
pany for the benefit of the parties interested in such trust fund,
and shall be added to the principal to constitute a new principal
upon which interest shall thereafter be computed.

Source.— Subdivision 1 is from former § 189. The words “or to its suc-
cessor by merger ” have been added to incorporate the rule laid down in
Matter of Bergdorf, 206 N. Y. 309.

The first paragraph of subdivision 2 is from former § 187 and the last two
paragraphs are from former § 189. There are no substantial changes.

Subdivision 3 is from former § 189 without change.

Subdivision 4 is new, its purpose being to supplement § 185, subds. 6, 7
and 8.

The first sentence of subdivision 5 is from former § 189. The words “ of
this state or of any other state or of the United States” are new, as are
the words “ a depositary ” after the word “ designated.” The second sentence
of this subdivision is from former § 180 with the omission of the words
“before receiving any such deposit ” after the words “ paid into court.”
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Subdivision 8 is from former § 190. The words “ or in any other fiduciary
capacity ” are new. The word ‘hereinafter” in the first line should be
“in this section,” as it refers not only to the subsequent matter in this
subdivision but also to the matter in subdivision 5, which in former § 190
came after the matter contained in this subdivision.

Subdivision 7 is from former § 190. The words ‘ personal or testamentary
trustee ” have been added. Instead of “ such as are proper ” the old language
was “ such as the courts recognize as proper.” Subd. 7, amended by L. 1917,
chap. 385. In effect May 17, 1917.

Subdivision 8 is from former § 190. The words “or liquidated by the
superintendent of banks or otherwise ” are new. The words ‘ shall be entitled
to priority of payment from the assets of such corporation on an equality
with any other priority given by this chapter” have been substituted for
the words “ shall have the preference.”

Subdivision 9 is from former §.190. The words “ or such trust company
acting in any other fiduciary capacity ” are new.

Subdivigion 10 is from former § 191 without substantial change.
Subdivision 11 is from former § 194 without substantial change.

EXECUTOR.— Power of foreign trust company to act as executor, see § 223.

DEPOSITARY FOR MONEYS PAID INTO COURT.— The words “any
court of record ” do not include bankruptey courts. Henkel v. Carnegie Trust
Co., 213 N. Y. 185, rev’g 154 App. Div. 596.

Restriction on power to receive deposits of funds paid into court, see § 192.
How accounts of such deposits to be kept, see § 184, subd. 5.
Supervision of court funds, see County Law, § 240; State Finance Law, § 4.

INVESTMENTS.— Authorized investments of savings banks, see § 239.

Authorized investments of trust funds generally, see Personal Prop. Law,
§ 21.

It should be noted that the following provision, contained in former § 293,
has been omitted: “The moneys received by any such corporation in trust
may be invested in its discretion in the securities of the kind in which its
capital is required to be invested, or in the stocks or bonds of any state of
the United States, or in such real or personal securities as it may deem
prowr.”

The trust company incurs no liability for investments authorized by Laws
1902, ch. 295, that is, such investments as savings banks are authorized to
make, and bonds and mortgages on unencumbered real estate worth 50 per
cent. more than the amount loaned thereon. For investments other than
those authorized by the above mentioned statute, and such others as are per-
mitted in and by the instrument or words creating or defining the trust, the
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trust company is contingently liable. Atty.-Gen. Rep. (1905) 442. See also
Atty.-Gen. Rep. (1906) 517.

PREFERENCE.— As to other priorities under the Banking Law, see § 78
and the cross-references there given.

The preference given to trust funds includes such deposits only as are
made pursuant to orders of court. ‘Madison Trust Co. v. Carnegie Trust Co.,
— App. Div. — (Law Journal, April 12, 1915).

A deposit by a receiver or trustee in bankruptcy under order of the bank-
ruptey court is not entitled to preference under this section. Henkel v.
Carnegie Trust Co., 213 N. Y. 185, rev’g 1564 App. Div. 506.

Whether a deposit of bankruptcy funds is entitled to preference is a ques-
tion for the state courts and cannot be determined on motion in a bankruptey
court. In re Bologh, 185 Fed. 825.

State funds on deposit with an insolvent trust company are entitled to
preference. This right arises, not from this section, but from Const. 1894,
Art. 1, § 16, by virtue of which the state succeeds to the right which the
King had at common law to preference in payment of debts due from an
insolvent. Matter of Carnegie Trust Co., 206 N. Y. 390.

Municipal funds are not entitled to preference. Matter of Northern Bank,
86 Misc. 594, af’ld 163 App. Div. 974 and 212 N. Y. 608.

Where, upon the insolvency of a trust company, a surety on & bond given
by the trust company to secure a deposit which is entitled to a preference
pays to the Comptroller the amount of the deposit, such surety becomes sub-
rogated to the preference given by this subdivision. But such preference
does not extend to the accrued interest on the sum so paid. United States
Fidelity & Guaranty Co. v. Carnegie Trust Co., 161 App. Div. 429, afi’d 213
N. Y. 629; Same v. Same, 161 App. Div. 435, afi’d 213 N. Y. 629; United
States Fidelity & Guaranty Co. v. Borough Bank, 161 App. Div. 470, aff’d
213 N. Y. 028.

§ 189. Restriotions on taking and holding real estate.

All real estate purchased by any trust company or taken by it
in settlement of debts due it, shall be conveyed to it directly by
name and the conveyance immediately recorded, in the office of
the proper recording officer of the county in which such real estate
is located. :

Every parcel of real estate purchased or acquired by any trust
company shall be sold by it within five years of the date on which
it shall have been acquired unless:
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1. There shall be a building thereon occupied by it as an office;
or

2. The superintendent of banks, on application of its board of
directors, shall have extended the time within which such sale
shall be made.

Source.—New. The section is identical with § 107, relating to banks,
8ee the annotations to that section.

§ 190. Restrictions on loans, purchases of securities and total lia-
bilities to trust company of any one person.

A trust company subject to the provisions of this article

1. Shall not directly or indirectly lend to any individual, part-
nership, unincorporated association, corporation or body politie,
an amount which, including therein any extension of credit to such
individual, partnership, unincorporated association, corporation or
body politic, by means of letters of credit or by acceptances of
drafts for, or the discount or purchase of the notes, bills of
exchange or other obligations of, such individual, partnership,
unincorporated association, corporation or body politic, will
exceed one-tenth part of the capital stock and surplus of such trust
company, with the following exceptions:

(a) The restrictions in this subdivision shall not apply to loans
to, or investments in the interest bearing obligations of, the United
States, this state or any city, county, town or village of this state.

(b) If such trust company is located in a borough having a
population of two millions or over, the total liability to such trust
company, of any state other than the state of New York, or of any
foreign nation, or of a municipal or railroad corporation, or of a
corporation subject to the jurisdiction of a public service commis-
sion of this state, may equal but not exceed twenty-five per centum
of the capital and surplus of such trust company; and the total
liabilities to such trust company of any individual, partnership,
unincorporated association, or of any other corporation or body
politic, may equal but not exceed twenty-five per centum of the
capital and surplus of such trust company, provided such liabili-
ties are upon drafts or bills of exchange drawn in good faith
against actually existing values, or upon commercial or business
paper actually owned by the person negotiating the same to such
truet company, and are endorsed by such person without limita-
tion, or provided such liabilities in excess of ten per centum of
such capital and surplus, and not in excess of an additional fifteen
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per centum of such capital and surplus, are secured by collateral
having an ascertained market value of at least fifteen per centum
more than the amount of the liabilities so secured.

(¢) If such trust company is located elsewhere in the state, the
total liability to such trust company of any state other than the
state of New York, or of any foreign nation, or of a municipal or
railroad corporation, or of a corporation sabject to the jurisdic-
tion of a public service commission of this state, may equal but
not exceed forty per centum of the capital and surplus of such
trust company; and the total liabilities to such trust company of
any individual, partnership, unincorporated association, or of any
other corporation or body politic, may equal but not exceed forty
per centum of the capital and surplus of such trust company, pro-
vided such liabilities are upon drafts or bills of exchange drawn in
good faith against actually existing values or upon commercial or
business paper actually owned by the person negotiating the same
to such trust company, and are endorsed by such person without
limitation, or provided such liabilities in excess of ten per centum
of such capital and surplus, and not in excess of an additional
thirty per centum of such capital and surplus, are secured by col-
lateral having an ascertained market value of at least fifteen per
centum more than the amount of the liabilities so secured.

(d) In computing the total liabilities of any individual to a
trust company there shall be included all liabilities to the trust
company of any partnership or unincorporated association of
which he is a member, and any loans made for his benefit or for
the benefit of such partnership or association; of any partnership
or unincorporated association to a trust company there shall be
included all liabilities of its individual members and all loans
made for the benefit of such partnership or unincorporated associa-
tion or any member thereof; and of any corporation to a trust
company there shall be included all loans made for the benefit of
the corporation.

This subdivision shall not be construed to render unlawful the
continued holding of any securities heretofore lawfully acquired.

2. Shall not make any loans secured by the stock of another
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moneyed corporation if by the making of such loan the total stock
of such other moneyed corporation owned and held as collateral
security by it will exceed ten per centum of the total capital stock
of such other moneyed corporation.

3. Shall not make any loan upon the securities of one or more
corporations the payment of which loan is undertaken in whole
or in part severally, but not jointly, by two or more individuals,
firms or corporations:

(a) If the prospective borrowers or underwriters be obligated
absolutely or contingently to purchase the securities, or any of
them, collateral to the proposed loan, unless they shall have paid
on account of the purchase of such securities an amount in cash
or its equivalent equal to at least twenty-five per centum of the
several amounts for which they remain obligated in completing
the purchase;

(b) if the trust company considering the making of the loan
be liable directly, indirectly or contingently, for the repayment
of the proposed loan or any part thereof;

(e) if the term of the proposed loan, including any renewal
thereof, by agreement, express or implied, exceeds the period of
one year;

(d) if the amount, under any circumstances, exceeds twenty-
five per centum of the capital and surplus of the trust company.

4. Shall not make a loan, directly or indirectly, upon the se-
curity of real estate upon which there is a prior mortgage, lien or
incumbrance, if the amount unpaid upon such prior mortgage,
lien or incumbrance, or the aggregate amount unpaid upon all
prior mortgages, liens and incumbrances exceeds ten per centum
of the capital and surplus of such trust company, or if the amount
so secured, including all prior mortgages, liens and incumbrances
shall exceed two-thirds of the appraised value of such real estate as
found by a committee of the directors of such trust company; but
this provision shall not prevent the acceptance of any such real
estate securities to secure the payment of a debt previously con-
tracted in good faith. Every mortgage and every assignment of
a mortgage taken or held by such trust company shall immediately
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be recorded in the office of the clerk or the proper recording officer
of the county in which the real estate described in the mortgage is
located.

5. Shall not, nor shall any of its directors, officers, agents or
servants, directly or indirectly, purchase or be interested in the
purchase of any promissory note or other evidence of debt issued
by it, for less than its face value. Every trust company or person
violating the provisions of this subdivision shall forfeit to the
people of the state three times the face value of the note or other
evidence of debt so purchased.

6. Shall not make any loan or discount on ihe security of the
ghares of its own capital stock, or be the purchaser or holder
of any such shares, unless such security or purchase shall be nec-
essary to prevent loss upon a debt previously contracted in good
faith, and stock so purchased or acquired shall be sold at public
or private sale, or otherwise disposed of, within six months from
the time of its purchase or acquisition. Any trust company vio-
lating any of the provisions of this subdivision shall forfeit to the
people of the state twice the amount of the loan or purchase.

7. Shall not knowingly lend, directly or indirectly, any money
or property for the purpose of enabling any person to pay for or
hold shares of its stock, unless the loan is made upon security hav-
ing an ascertained or market value of at least fifteen per centum
more than the amount of the loan. Any trust company violating
the provisions of this subdivision shall forfeit to the people of the
state twice the amount of the loan.

8. Shall not, nor shall any officer thereof, lend directly or in-
directly any sum of money to any officer, director, clerk or em-
ployee of the trust company without the written approval of a
majority of the board of directors thereof filed in the office of the
trust company or embodied in a resolution adopted by a
majority vote of such board, exclusive of the director to whom the
loan is made, or in any event, to any officer thereof, if such trust
company is located in a city of the first class; and if such officer,
director, clerk or employee shall own or control a majority of
the stock of any other corporation a loan to that corporation
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shall be considered for the purpose of this subdivision as a loan
to him. Every trust company or officer thereof violating this
provision shall, for each offense, forfeit to the people of the state
twice the amount lent.

9. Shall not invest or keep invested in the stock of any
private corporation an amount in excess of ten per centum of the
capital and surplus of such trust company; nor shall it purchase
or continue to hold stock of another moneyed corporation if by
such purchase or continued investment the total stock of such
other moneyed corporation owned and held by it as collateral will
exceed ten per centum of the stock of such other moneyed corpora-
tion, provided, however, that this limitation shall not apply to
the ownership of the capital stock of a safe deposit company the
vaults of which are connected with or adjacent to an office of such
trust company; nor shall it apply to the ownership of the capital
stock of an investment company qualified to exercise the powers
specified in subdivision one-a of section two hundred ninety-three
of the banking law, to the ownership of the capital stock of a
foreign corporation licensed to transact in this state the business
of an investment company or any part thereof, or to the owner-
ship of the capital stock of a foreign banking corporation licensed
to do business in this state.

10. None of the limitations or restrictions contained in the
previous subdivisions of this section shall apply to loans, discounts
or other extensions of credit secured by liberty bonds or by other
bonds or securities issued by the United States government for
war purposes, if the market value of such liberty bonds or other
securities exceeds by ten per centum the amount of any such loan,
discount or other extension of credit.

Source.— Former § 27, except subdivision 9 which comes from former
§ 186, subd. 11, and subdivision 10 which comes from former § 193. With
the exception of the last two subdivisions the section is practically identical
with § 108 relating to banks. See the annotations to that section. -

Subd. 9 (formerly 10) amended by L. 1918, ch. 98, and subd. 10 (formerly
11) added by L. 1918, chap. 98. In effect March 27, 1918.

Subd. 9 repealed and subds. 10 and 11 renumbered 9 and 10 by L. 1919,
ch 36. In effect March 7, 1915.

Subd. 9 amended by L. 1919, ch. 271. In effect May 3, 1919.

CROSS-REFERFNCES.— Restrictions on officers, directors and employees,
see § 222.

For authorities besring upon subdivisions 1-8, see annotations to § 108.

LOANS TO OFFICERS OR DIRECTORS.— The prohibition against loans
of more than one-tenth of capital to any director or officer *directly or
indirectly,” is not limited to a director or officer borrowing in his own name.

13
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It includes loans to a partnership of which a director is a member. The
prohibition extends to the board of directors and to each director, separately
or individually. People v. Knapp, 208 N. Y. 373, aff’g 147 App. Div. 436;
Atty.-Gen. Rep. (1898) 256.

A loan to a firm of which a director is a member in excess of 1/10 of
capital is a violation notwithstanding the loan is amply secured and the said
director had nothing whatever to do with it, and that it was made in regular
course of business without reference to the director of the trust company
who was a member of the firm. Atty.-Gen. Rep. (1906) 498.

The prohibition a;;lplies to the purchase from an officer or director (or his
firm) of notes of third persons endorsed with recourse by such officer or
director or firm; otherwise, if the endorsement be “ without recourse.” Atty.-
Gen. Rep. (1909) 724.

The purchase of a note, the maker of which receives the benefit, not
regarded as a loan to a director merely because director liable as accommoda-
tion endorser, or as accommodation surety or guarantor. Atty.-Gen. Rep.
(1909) 724.

Opinion that loan of more than 10 per cent. of capital to firm of which
director a member is not tnvalid merely on that account. Atty.-Gen. Rep.
(1908) 518.

POWER TO HOLD STOCK OF PRIVATE CORPORATION.— Opinion that
“market value” of the stock held is immaterial; that the restriction is
against the investment of more than 10 per cent. of the trust company’s
capital in the stock of a particular corporation, no matter what the market
vafue of the stock invested in. Atty.-Gen. Rep. (1903) 410.

PURCHASES OF OWN STOCK.— An exception to the restriction contained
in subdivision 6 exists in § 496 which permits a corporation to purchase the
stock of dissenting stockholders in case of merger.

Subdivision 10. The prohibition against holding as collateral more than
10 per cent. of the stock of a moneyed corporation includes not only corpo-
rations organized under the Banking Law but also to foreign corporations
of a similar character. Atty.-Gen. Rep., March 13, 1919.

§ 191. Restrictions on power to contract or to accept or execute
trusts.

No trust company shall have any right or power to make any
contract, or to accept or execute any trust whatever, which it
would not be lawful for any individual to make, accept or execute.

Sousce.— Former § 186, subd. 11. :

§ 192. Restriction on power to receive deposits of funds paid into
court.

No trust company shall receive funds and moneys paid or
brought into a court of the state of New York except it be desig-
nated by the comptroller of the state of New York a depositary
of moneys paid into court. Nothing in this chapter contained
shall, however, be deemed to preclude the deposit, in any trust
company organized under the laws of this state, of any funds pur-
suant tc the order or direction of a court of any other state or of
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the United States making such trust company a depositary of
such funds. :

Source.— Former § 186, subd. 11.

CROSS-REFERENCES.— Power to receive deposits of funds paid into court,
see § 188, subd. 6.

How accounts of such deposits to be kept, see § 194, subd. 5.

§ 193. Restriotions on investments of capital; how valued.

The capital of every trust company shall be invested in bonds
and mortgages on real property in this state otherwise unencum-
bered, not exceeding sixty per centum of the value thereof, pro-
vided that the title to such real property shall be evidenced by an
abstract or title and opinion or certificate of counsel thereon, or
by a certificate of title to said property issued by the registrar of
the county in which the property is situated under the provisions
of article twelve of the real property law, otherwise known as the
Torrens land title registration law, as amended, or guaranteed
under a policy of title insurance issued by a corporation duly
incorporated under and by virtue of the laws of this state, and by
said laws duly authorized to guarantee or insure titles to real
property in this state, or in the stocks, bonds or other obligations
of this state, or of the United States, or of any county or in-
corporated city of this state, duly authorized by law to be issued.

Stocks or bonds constituting a part of the lawful investment of
capital of any such corporation shall not be valued upon its books
or entered in its reports to the superintendent of banks at a
higher price or value than their investment value as determined
by amortization, after providing in a manner approved by the
superintendent of banks for the gradual extinction of premiums
or discounts on all such securities so as to bring them to par at
maturity.

Source.— Former § 198.
Amended by L. 1917, chap. 406. In effect May 7, 1017.
CROSS-REFERENCE.— General power to invest, see § 186.

CANNOT INVEST CAPITAL IN REAL ESTATE.— Opinion that this sec-
tion exclusively controls investments of capital, and consequently a trust
company cannot invest part of its capital in banking house to be used as its

lace of business. (Disapproving Atty.-Gen. Rep.nflsﬂ‘ll, 150.) ; Atty.-Gen.

p. (1912) vol. 2, p. 289.

MAY NOT HYPOTHECATE CAPITAL SECURITIES.— Opinion that trust
company may not hypothecate securities representing capital investment, but
must retain physical possession thereof. Atty.-Gen. Rep. (1907) 48l1.
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§ 194. Restrict10..» as to entries in books; amortization of securities.

1. No trust company shall by any system of accounting or any
device of bookkeeping, directly or indirectly enter any of its assets
upon its books in the name of any other individual, partnership,
unincorporated association or corporation, or under any title or
designation that is not truly descriptive thereof.

2. The stocks, bonds and other interest-bearing corporate se-
curities purchased by a trust company shall be entered on its
books at the actual cost thereof, and for the purpose of calculat-
ing the undivided profits applicable to the payment of dividends,
such stocks and securities shall not be estimated at a valuation
exceeding their present cost as determined by amortization, that
is, by deducting from the cost of any such stock or security
purchased for a sum in excess of the amount payable thereon
at maturity, and charging to profit and loss, a sufficient sum to
bring it to par at maturity, or adding to the cost of any such
stock or security purchased at less than the amount payable thereon
at maturity, and crediting to profit and loss, a sufficient sum
to bring it to par at maturity; but nothing herein contained shall
prevent a trust company from carrying such stocks, bonds and
other interest-bearing corporate securities on its books at their
market value.

3. No trust company shall, except with the written approval of
the superintendent, enter or at any time carry on its books the
real estate and the building or buildings thereon, used by it as its
place or places of business, at a valuation exceeding their actual
cost to such trust company.

4. Every trust company shall conform its methods of keeping
its books and records to such orders in respect thereto as shall
have been made and promulgated by the superintendent pursuant
to section fifty-six of this chapter. Any trust company that refuses
or neglects to obey such order shall be subject to a penalty of one
hundred dollars for each day it so refuses or neglects.

5. Every trust company holding any funds or money paid into
court shall keep a book or books in which it shall make an exact
account thereof. Such book or books shall state the name of the
court, the title of the case, the date of receipt, from whom re-
ceived, the amount of money, if any, and a description of the
securities or other property received, if any, and each addition
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of interest; also the date and description of each order for pay-
ment and the dates and amounts of payments thereunder and to
whom paid; also an account of each change of investment, if any.
The requirements of this subdivision shall not apply to a duly
designated depositary of court and trust funds, respecting those
funds paid into court, as provided in section seven hundred and
forty-five of the code of civil procedure, and deposited with such
depositary as provided in section seven hundred and forty-six of
that act. Each such depositary shall keep one account in the
aggregate of all such funds deposited with it, and such other
accounts as may be required by rule of the state comptroller.

Source.— This section is identical with § 100 relating to banks, see the anno-
tations to the latter section.

Amended \blg L. 1918, ch. 93. In effect March 27, 1918.

CROSS-REFERENOES.— Power to receive deposite of funds peid into
court, see § 188, subd. 6.

Restriction on power to receive such funds, eee § 192.

§ 195. Restrictions on branch offices; penalty for violation.

No trust company or any officer or director thereof, shall trans-
act its usual business at any place other than its principal place of
business, except that a trust company may open and occupy in
the city in which its principal place of business is located one or
more branch offices, provided that before any such branch or
branches shall be opened or occupied:

1. The superintendent shall have given his written approval, as
provided in section fifty-one of this chapter;

2. The actual paid in capital of such trust company shall ex-
cecd by the sum of one hundred thousand dollars the amount re-
quired by section one hundred and eighty of this article for each
branch opened.

Any trust company having a combined capital and surplus of
one million dollars or over may with the written approval of the
superintendent open and occupy a branch office or branch offices
in one or more places located without the state of New York,
either in the United States of America or in foreign countries.

Source.— Former § 186, subd. 11. This eection is substantially identical
with § 110, relating to banks. See the annotations to that section.

CROSS-REFERENCES.— Powers of duties of superintendent with regard
to branch offices, see § 51.

Similar provisione as to other corporations subject to the Banking Law,
see § 110 and cross-reference there given.

ONLY WHERE PRINXCIPAL PLACE OF BUSINESS LOCATED.—A trust
company cannot establish a branch office in a city of this state not included
in its charter or certificate of incorporation as t{e place where its business
is to be transacted. Op. Atty.-Gen., April 17, 1914.

§ 196. Restrictions on deposits of trust company’s funds.

No trust company shall deposit any of its funds with any other
moneyed corporation unless the latter has been designated as a
depositary for the trust company’s funds by vote of a majority of

.
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the directors of the trust company exclusive of any director who

is an officer, director or trustee of the depositary so designated.
Source.— Form § 27, subd. 5. The section is identical with § 111 relating

to banks. See the annotations to that section.

§ 197. Reserves against deposits.

Every trust company shall maintain total reserves against
aggregate demand deposits, as follows:

1. Fifteen per centum of such deposits if such trust company
has an office in a borough having a population of two millions
or over; and at least ten per centum of such deposits shall be
maintained as reserves on hand.

2. Thirteen per centum of such deposits, if such trust company
is located in a borough having a population of one million or over
and less than two millions, and has not an office in a borough
specified in subdivision one of this section; and at least eight per
centum of such deposits shall be maintained as reserves on hand.

3. Ten per centum of such deposits, if such trust company is
located elsewhere in the state. Trust companies located in cities
of the first and second class but not falling within subdivisions
one or two of this section, shall maintain at least four per centum
of such deposits as reserves on hand; and trust companies located
in cities of the third class and in incorporated and unincorporated
villages, shall maintain at least three per centum of such deposits
as reserves on hand.

Any part of the reserves on hand in excess of three per centum
of such deposits may be deposited, subject to call, with a federal
reserve bank in the district in which such trust company is located
and the reserves on hand not so deposited shall consist of gold,
gold bullion, gold coin, United States gold certificates, United
States notes or any form of currency authorized by the laws of
the United States; but if any trust company shall have become
a member of a federal reserve bank, it shall maintain such
reserves with such federal reserve bank as are required by the
federal reserve act and so long as it complies with the require-
ments of such federal reserve act with reference to reserves shall
be exempt from the preceding provisions of this section.

If any trust company shall fail to maintain its total reserves
in the manner authorized by this section, it shall be liable to, and
shall pay the assessment or assessments provided for in section
thirty of this chapter.

Source.— Former § 198. The language is new and the reserve requirements
have been somewhat reduced. The argument which influenced the Commission
in consenting to such reductions was that the deposit of securities with the
superintendent, required by § 184, gave additional protection to depositors.

Amended by L. 1917, ch. 579. In effect May 21, 1917.

Amended by L. 1918, ch. 92. In effect March 27, 1918,

Amended by L. 1919, ch. 35. In effect March 6, 1919,

The following table shows the changes in the percentages of aggregate de-
mand deposits which must be retained as total reserves and reserves on hand:
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Old Law New Law
Total On Total On
reserves han rese. ves hanld
Manhattan .................... 15 15 15 10
Brooklyn ............couvnnln. 15 10 13 8
Other boroughs ................ 15 10 10 4
Other first class cities.......... 10 & 10 4
Second class cities.............. 10 5 10 4
Elsewhere ............cc000e.. 10 3 10 3

Brooklyn trust companies that have branches in Manhattan are subject
to the same requirements as Manhattan trust companies.

Aggregate demand deposits are not arrived at by exactly the same calcu-
lation as under the old law. See § 3, note on definition of “aggregate demand
deposits.”

It should be noted that under the old law the reserves on hand could con-
sist of silver certificates or National bank notes, whereas the new law requires
at least one-half of the reserves on hand to consist of “ gold, gold bullion, gold
coin, United States gold certificates or United States notes.”

CROSS-REFERENCES.— Definitions of “ aggregate demand deposits,” “ re-
serves on hand,” “ reserves on deposit,” “ total reserves,” “ reserve depositary ”
and “ population,” see § 3.

Assessments for encroachments on reserves, see § 30.
Designation of reserve depositaries, see § 38.
Similar provision as to banks, see § 112, as to private bankers, see § 168,

§ 198. Deposits of minors and trust deposits and deposits in the
names of more than one person.

When any deposit shall be made by or in the name of any
minor, the same shall be held for the exclusive right and benefit
of such minor, and free from the control or lien of all other per-
sons, except creditors, and shall be paid, together with the interest
thereon to the person in whose name the deposit shall have been
made, and the receipt or acquittance of such minor shall be a
valid and sufficient release and discharge for such deposit or any
part thereof to the corporation. When any deposit shall be made
by any person describing himself in making such deposit as trustee
for another and no other or further notice of the existence and
terms of a legal and valid trust than such description shall have
been given in writing to the company in the event of the death
of the person so described as trustee, such deposit or any part
thereof, together with the dividends or interest thereon, may be
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paid to the person for whom the deposit was thus stated to have
been made. When a deposit shall have been made by any person
in the name of such depositor and another person and in form
to be paid to either, or the survivor of them, such deposit there-
upon and any additions thereto made, by either of such persons,
upon the making thereof, shall become the property of such per-
sons as joint tenants, and the same, together with all interest
thereon, shall be held for the exclusive use of tho persons so
named, and may be paid to either during the life time of both,
or to the survivor after the death of one of them; and such pay-
ment and the receipt or acquittance of the one to whom such
payment is made, shall be a valid and sufficient release and dis-
charge to said company, for all payments made on account of
such deposit prior to the receipt by said company of notice in
writing signed by any one of such joint tenants, not to pay such
deposit in accordance with the terms thereof.

Source.— The first two sentences are from former § 192. The remainder is
taken from former § 144, relating to savings banks.

CROSS-REFERENCES.— Similar provision as to banks, see § 148; as to sav-
inge banks, see § 249. See the annotations to last cited section.

§ 189. Interpleader in certain aotions; costs.

1. In all actions against any trust company to recover for
moneys on deposit therewith, if there be any person or persons,
not parties to the action, who claim the same fund, the court in
which the action is pending, may, on the petition of such trust
company, and upen cight days’ notice to the plaintiff and such
claimants, and without proof as to the merits of the claim, make
an order amending the proceedings in the action by making suczh
claimants parties defendant thereto; and the court shall thereupon
proceed to determine the rights and interests of the several par
ties to the action in and to such funds. The remedy provided in
this section shall be in addition to and not exclusive of that pro-
vided in section eight hundred and twenty of the code of civil
procedure,

2. The funds on deposit which are the subject of such action
may remain with such trust company to the credit of the action
until final judgment therein, and be entitled to the same interest
as other deposits of the same class, and shall be paid by such trust
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company in accordance with the final judgment of the court; or
the deposit in controversy may be paid into court to await the final
determination of the action; and when the deposit is so paid into
court the trust company shall be struck out as a party tothe action,
and its liability for such deposit shall cease.

3. The costs in all actions against a trust company to recover
deposits shall be in the discretion of the court, and may be charged
upon the fund affected by the action.

Source.— This section is taken from former § 145 relating to savings banks.

CROSS-REFERENCES.— Similar provisions as to banks, see § 113; as to
savings banks, see § 250. See the annotations to last cited section.

A Trust Company which agreed to hold in trust and pay out in certain
proportions, Monday, money deposited under a joint adventure when sued
by one of the parties to recover the balance, is entitled under Section 820 of
the Code of Civil Procedure, and under Section 190 of the Banking Law, to
an order interpleading the other parties to the adventure where it appears
that the plaintiff had broken his agreement with the defendant, and that a
suit has l;:oem brought by the other parties for an accountirg. Evans v.
Guaranty Trust Co., 187 App. Div. 30.

§ 200. Rate of interest; effeot of usury.

Every trust company may take, receive, reserve and charge on
every loan and discount made, or upon any note, bill of exchange
or other evidence of debt, interest at the rate of six per centum
per annum; and such interest may be taken in advance, reckoning
the days for which the note, bill or evidence of debt has to run.
The knowingly taking, receiving, reserving or charging a greater
rate of interest shall be held and adjudged a forfeiture of the
entire interest which the note, bill of exchange or other evidence
of debt carries with it, or which has been agreed to be paid thereon.
If a greater rate of interest has been paid, the person paying
the same or his legal representatives may recover twice the entire
amount of the interest thus paid from the trust company taking
or receiving the same, if such action is brought within two years
from the time the excess of interest is taken. The purchase, dis-
count or sale of a bona fide bill of exchange, note or other evidence
of debt payable at another place than the place of such purchase,
discount or sale at not more than the current rate of exchange for
sight draft, or a reasonable charge for the collection of the same,
in addition to the interest, shall not be considered as taking or
receiving a greater rate of interest than six per centum per annum.
The true intent and meaning of this section is to place and con-
tinue such trust-companies on an equality in the particulars herein -
referred to with the national banks organized under the act of
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congress entitled “An act to provide a national currency, secured
by pledges of United States bonds, and to provide for the circula-

tion and redemption thereof,” approved June the third, eighteen
hundred and sixty-four.

Source,— Former § 74 relating to banks, applied to trust companies by
former § 186, subd. 11.

CROSS-REFERENCES.— For identical section relating to banks, see § 114
and the annotations thereto.

§ 201. Interest on collateral demand loans of mnot less than five
thousand dollars.

Upon advances of money repayable on demand to an amount
not less than five thousand dollars made upon warehouse receipts,
bills of lading, certificates of stock, certificates of deposit, bills of
exchange, bonds or other negotiable instruments, pledged as col-
lateral security for such repayment, any trust company may
Teceive or contract to receive -and collect as compensation for
making such advances any sum which may be agreed upon by the
parties to such transaction.

Source.— Former § 75 relating to banks, applied to trust companies by
former § 186, subd. 11.

CROSS-REFERENCES.— For identical section relating to banks, see § 115
and the annotations thereto.

§ 202. Calculation of earnings for dividend period.

To determine the amount of gross earnings of a trust company
for any dividend period the following items may be included:

1. All earnings actually received during such period, less
interest accrued and unpaid included in the last previous calcula-
tion of earnings;

2. Interest accrued and unpaid upon debts owing to it secured
by collateral as authorized by this article upon which no default
of more than one year exists and upon corporate stocks, bonds,
or other interest-bearing obligations owned by it upon which no
default exists;

3. The sums added to the cost of securities purchased for less
than par as a result of amortization, provided the market value
of such securities is at least equal to their present cost as deter-
mined by amortization;

4. Any profits actually received during such period from the
sale of securities, real estate or other property owned by it;
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5. Sums recovered on items previously charged off, and any
amounts allowed by the superintendent on account of assets
previously disallowed and charged off.

6. Provided the superintendent of banks shall have approved,
and only to the extent of such approval, any increase in the book
value of an office building owned by it, which building or a portion
thereof is used by it as a place of business.

To determine the amount of net earnings for such dividend
period the following items shall be deducted from gross earnings:

1. All expenses paid or incurred, both ordinary and extraor-
dinary, in the transaction of its business, the collection of its
debts, and the management of its affairs, less expenses incurred
and interest accrued upon its debts deducted at the last previous
calculation of net earnings for dividend purposes;

2. Interest paid, or accrued and unpaid, upon debts owing
by it;

3. The amounts deducted through amortization from the cost
of corporate stocks, bonds or other interest-bearing obligations
purchased above par in order to bring them to par at maturity;

4. All losses sustained by it. In the computation of such losses
all debts owing to it shall be included upon which no interest shall
have been paid for more than two years or on which a judgment
has been recovered which shall have remained unsatisfied for two
years; and such other assets as shall have been disallowed by the
superintendent of banks, or by its board of directors.

The balance thus obtained shall constitute the net earnings of
such trust company for such period.

Source.— Former § 28. The section is identical with § 116erelating to banks.
See the annotations to the latter section.

§ 203. Surplus fund; of what composed, and for what purposes used.

Every trust company shall create a fund to be known as a sur
plus fund. Such fund may be created or increased by contri-
butions, by transfers from undivided profits, or from net earnings.
Such fund shall up to twenty per centum of the capital of the
trust company be used only for the payment of losses in excess of
undivided profits.

Source.— Former § 27, subd. 10. The section is identical with § 117 relat-
ing to banks. Sece the annotations to the latter section.
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§ 204. How net earnings credited for dividend purposes; credits to
surplus fund and to undivided profits; dividends to stock-
holders.

When the net earnings of a trust company have been determined
at the close of a dividend period as provided in section two hun-
dred two of this article, if its surplus fund does not équal twenty
per centum of the trust company’s capital, one-tenth of such net
earnings shall be credited to the surplus fund or so much thereof,
less than one-tenth, as will make such fund equal twenty per cen-
tum of such capital. The balance of such net earnings, or the
entire amount thereof if such fund equals such twenty per cen-
tum, may be credited to the trust company’s profit and loss ac-
count ; or, if its expenses and losses for such dividend period ex-
ceed its gross earnings, such excess shall be charged to its profit
and loss account. The credit balance of such account shall consti-
tute the undivided profits at the close of such dividend period, and
shall be available for dividends.

The directors of any trust company may annually, semi-anually
or quarterly, but not more frequently, declare such dividends as
they shall judge expedient from such undivided profits. No trust
company shall declare, credit or pay any dividends to its stock-
holders until it shall have made good any existing impairment of
its capital and any existing encroachment on its reserves required
to be maintained against deposits.

Source.— Former § 27, subd. 10. The section is identical with § 118 relating
to banks. See the annotations to the latter section.

§ 208. Change of location.

Any trust company may make a written application to the
superintendent of banks for leave to change its place of business
to another place in the same county. The application shall state
the reasons for such proposed change, and shall be signed and
acknowledged by a majority of its board of directors and accom-
panied by the written assent thereto of stockholders owning at
least two-thirds in amount of its stock. If the proposed place of
business is within the limits of the village, borough or city, if in
a city not divided into boroughs, in which the principal place of
business of the trust company is located, such change may be made
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upon the written approval of the superintendent; if beyond such
limits, notice of intention to make such application, signed by the
president and another principal officer of the trust company shall
be published once a week for two successive weeks immediately
preceding such application in a newspaper published in the city
of Albany in which notices by state officers are required by law to
be published, and in a newspaper to be designated by the superin-
tendent, published in the county in which the place of business of
such trust company is located. If the superintendent shall grant
his certificate authorizing the change of location, as provided in
section fifty of this chapter, the trust company shall cause such
certificate to be published once in each week for two successive
weeks in the newspaper in which the notice of application was
published. When the requirements of this section shall have been
fully complied with, the trust company may, upon or after the
day specified in the certificate, remove its property and effects to
the location designated therein, and thereafter its principal place
of business shall be the location so specified ; and it shall have all
the rights and powers in such new location which it possessed at
its former location.

Source.— Former § 31. The section is identical with § 119 relating to banks.
See the annotations to the latter section.

§ 208. Rights and liabilities of stockholders; who liable as stock-
holders; who may enforce liability; within what time
action must be commenced.

The rights, powers and duties of stockholders of trust com-
panies shall be as prescribed in the general corporation law and the
stock corporation law; but the individual liability of such stock-
holders for the contracts, debts, and engagements of the trust com-
pany and the time within which an action may be instituted to
enforce such liability shall be governed exclusively by the pro-
visions of this section and section eighty of this chapter.

The atockholders of every trust company shall be individually
responsible, equally and ratably and not one for another, for all
contracts, debts and engagements of the trust company, to the
extent of the amount of their stock therein, at the par value
thereof, in addition to the amount invested in such shares. An
action to enforce such liability must be brought within six years



204 Banxkixe Law. § 206.

after the cause of action has accrued. The term “ stockholder”
as used in this section shall apply to:

,1. Such persons as appear by the books of the trust company
to be stockholders;

2. Every owner of stock legal or equitable although the same
may be on such books in the name of another person, provided,
however, that such term shall not apply to a person holding stock
as collateral security for the payment of a debt and not appearing
by the books of the trust company to be the owner and holder
thereof in his own right, or to a person holding stock in a bona
fide fiduciary capacity and not appearing by the books of the
trust company to be the owner and holder thereof in his own
right unless such fiduciary shall have invested the funds in his
care in violation of law or of the terms under which said funds
are held by him, in which case he shall be personally liable as a
stockholder.

No person who has in good faith, and without any intent to
evade his liability as a stockholder, caused his stock to be trans-
ferred on the books of the trust company when such trust company
is solvent to any resident of this state of full age previous to any
default in the payment of any debt or liability of the trust com-
pany, shall be subject to any personal liability for any contracts,
debts or engagements of the trust company.

In case the superintendent of banks shall have taken possession
of the property and business of the trust company pursuant to
section fifty-seven of this chapter or a permanent receiver of such
trust company shall have been appointed, all actions or proceed-
ings to enforce the liability of stockholders under this section
shall be taken and prosecuted only in the name of the superin-
tendent or the receiver, as the case may be, unless the superin-
tendent or receiver shall refuse to take such action or proceeding
upon proper request in writing made by any creditor, or shall
have failed or neglected to commence such action or proceeding
within sixty days after the receipt of such request, and in that
event such action or proceeding may be taken by any creditor of
the trust company. But no such action shall be brought by a
creditor until a judgment shall have been recovered by him against
the trust company and an execution thereon shall have been
returned unsatisfied in whole or in part.

Source.~ This section is identical with § 120 relating to stockholders of
banks. See the annotations to that section.

In an ection commenced in 1913 by the State Superintendent of Banks
under former § 19 and § 196 of Banking Law, as against defendents as
shareholders of the insolvent Carnegie Trust Co. to enforce their liabilities
held that said No. 196 was binding on the defendants. Skinner v. Schwab
et al,, 188 App. Div. 457.




§ 207. Trust CoMPANIES. 205

§ 207. Assessment of stockholder to make good impairment of
capital; sale of stock.

Whenever the superintendent of banks shall have made re-
quisition upon any trust company pursuant to section fifty-six of
this chapter to make good the amount of an impairment of its
capital, the directors of the trust company shall immediately give
notice of such requisition to each stockholder and -of the amount
of the assessment which he must pay for the purpose of making
good such deficiency, by a written or printed notice mailed to
such stockholder at his place of residence, or served personally
upon him. If any stockholder shall refuse or neglect to pay the
assessment specified in such notice within sixty days from the
date thereof, the directors of such trust company shall have the
right to sell to the highest bidder at public auction the stock of
such stockholder, after giving previous notice of such sale for
two weeks in a newspaper of general circulation published in the
county where the principal office of such trust company is located ;
or such stock may be sold at private sale, and without such pub-
lished notice, provided, however, that before making a private
sale thereof an offer in writing to purchase such stock shall first
be obtained, and a copy thercof served upon the owner of record
of the stock sought to be sold either personally or by mailing a
copy of such offer to such owner at his place of residence or the
address furnished by him to the trust company; and if, after
service of such offer, such owner shall still refuse or neglect to
pay such assessment within two weeks from the time of service of
such offer, the said directors may accept such offer and sell such
stock to the person or persons making such offer, or to any other
person or persons making a larger offer than the amount named in
the offer submitted to such stockholder; but said stock shall in no
event be sold for a smaller sum than the valuation put on it by
the superintendent in his determination and certificate, which
valuation shall not be less than the amount of the assessment called
for and the necessary costs of sale. Out of the avails of the stock
sold the directors shall pay the necessary costs of sale and the
amount of the assessment called for thereon. The balance, if any,
shall be paid to the person or persons whose stock has been thus
aold. A sale of stock as herein provided shall effect an absolute
cancellation of the outstanding certificate or certificates evidencing
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the stock so sold, and shall render the same null and void and a
new certificate or certificates shall be issued to the purchaser or
purchasers of said stock.

Source.— Former § 17. The section is identical with § 121 relating to banks.
See the annotations to the latter section.

§ 208. Number of directors; classification; tenure of office of original
directors.

The affairs of every such trust company shall be managed and
its corporate powers exercised by a board of directors of such
number, not less than seven nor more than thirty, as shall from
time to time be prescribed in its by-laws,

The persons named in the organization certificate, or such of
them respectively, as shall become holders of at least ten shares of
such stock, shall constitute the first board of directors, and may
add to their number not exceeding the limit of thirty, and shall
severally continue in office until others are elected to fill their re-
spective places. Within six months from the time when such trust
company shall commence businees, the first board of directors shall
classify themselves by lot into three classes as nearly equal as may
be. The term of office of the first class shall expire on the third
Wednesday of January next following such classification. The
term of office of the second class shall expire one year thereafter;
and the term of office of the third class shall expire two years
thereafter ; provided that all directors whose term of office shall
expire as heretofore provided shall none the less continue in office
until their successors are elected as hereinafter provided.

Source.— Former § 195. Under the old law the number of directors waa

“ not less than thirteen.” As to reason for reduction of minimum number to
seven, see note to § 180. X

CROSS-REFERENCES.— Directors of banks, see §§ 122-131; of safe deposit
companies, see §§ 324-327; of personal loan companies, see §§ 353-357; of sav-
ings and loan associations, see §§ 405-409; of land bank, see §§ 430—433; of
credit unions, see §§ 464-469.

General provisions as to corporate directors, see Gen. Corp. Law, §§ 23-35,
43, 90-92, 109111, 114; as to directors of stock corporations, see Stock Corp.
Law, §§ 26-35.

Offenses by directors, see Penal Law, §§ 200, 297, 664, 665, 668, post.

CHANGE IN NUMBER OF DIRECTORS of trust company governoed by
both this section and Stock Corp. Law, § 26, post. Atty.-Gen. Rep. (1907) 470.
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NEGLIGENCE OF DIRECTORS.— Duties of directors and their liability to
stockholders for losses caused by their negligence, discuseed at length. Kavan-
augh v. Gould, 147 App. Div. 281 ; Kavanaugh v. Commonwealth Trust Co., 64
Misc. 303.

Since the enactment of § 210, a director who, after his election h
thecates his stock, ceases to hold office. Atty.-Gen. Rep., Nov. 13, 1918,

§ 200. Annual meeting of stockholders; notice.

At or before the expiration of the term of the first class, and
annually thereafter, a number of directors shall be elected by the
stockholders equal to the number of directors whose term will then
expire who shall hold their offices for three years or until their
successors are elected, and at such election, the stockholders may
fill for the balance of the unexpired term any vacancy which has
occurred in the office of any other director and which vacancy has
not been filled by the directors of the company. Such election
shall be held at the principal place of business of the company.
Notice of the time and place of holding the stockholders’ meeting
for the election of directors and for action upon such other matters
as may be brought before such meeting, shall be given by publi-
cation thereof at least once in each week for two successive weeks
immediately preceding such election, in a newspaper published in
the county, approved by the superintendent of banks, where such
election is to be held, and in such other manner as may be pres-
scribed in the by-laws.

‘Source.— Former § 195.

CROSS-REFERENCES.— Similar provision as to banks, see § 122 and anno-
tations thereto.

§ 210. Qualifications and disqualifications of directors.

Every director of a trust company shall be a stockholder of the
trust company owning in his own right at least ten share: of its
capital stock; and every person elected to be a director who, after
such election, shall hypothecate, pledge or cease to be the owner in
his own right of the amount of stock aforesaid, shall cease to be a
director of the trust company and his office shall be vacant, and he
shall not be eligible for re-election as a director for a period of one
year from the date of the next succeeding annual meeting.

Source.— Former § 195. The last clause is new.

CROSS-REFERENGES.— For similar provisions as to other corporations
subject to the Banking Law, see § 123 and cross-references there given.

ALIEN MAY BE DIRECTOR of trust company, provided that at least one

director is a citizen of the State. Atty.-Gen. Rep. (1912) vol. 2, p. 20. See
also Atty.-Gen. Rep. (1887) 318.
14
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§ 211. Oath of directors.

Each director, when appointed or elected, shall take an oath
that he will, so far as the duty devolves on him, diligently and
honestly administer the affairs of the trust company, and will no*
knowingly violate, or willingly permit to be violated, any of the
provisions of law applicable to such trust company, and that he is
the owner in good faith and in his own right, of the number of
shares of stock required by this article, subscribed by him or
standing in his name on the books of the trust company and that
the same is not hypothecated, or in any way pledged as security
for any loan or debt, and in case of re-election or re-appointment,
that such stock was not hypothecated, or in any way pledged as
security for any loan or debt during his previous term. Such
oath shall be subscribed by the director making it, and certified
by an officer authorized by law to administer oaths, and im-
mediately transmitted to the superintendent of banks.

Source.— Former § 195.

CROSS-REFERENCES.— Identical provision as to banks, see § 124 and
annotations thereto.

Liability.— A director in a trust company is summoned to the same degree
of care and prudence that men prompted by self-interest give direction to the
general affairs of a company and its business policy and have a general
knowledge of the conduct of the business, the character of the investments;
a directorship is not a mere position of honor without responsibility; the
names of the directors may sive confidence and attract custom, but they must
afford protection. What a director must do in exercising reasonable care is
always dependent on the facts. Kavanaugh v. Commonwezlth Trust Co., 223
N. Y. 103, revg 169 App. Div. 905.

§ 212. Failure to elect; when vacancies filled by board.

In case of failure to elect any director on the day named, the
directors whose terms of office do not that year expire may proceed
to elect a number of directors equal to the number in the class
whose term that year expires or such number as may have failed
of re-election. The persons so elected, together with the directors
whose terms of office shall not that year expire shall constitute the
board until another election shall be held according to law. Vacan-
cies occurring in the intervals of election shall be filled by the
hoard of directors for the balance of the unexpired term.

Seurce.— Former § 196. The words at the end of the section “ for the bal-
ance of the unexpired term * are mew.
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§ 213. Annual meeting of directors; election of officers.

Within fifteen days after the date on which the annual meet-
ing of stockholders is held its directors shall, after their due qualifi-
cation, hold a meeting at which they shall elect a president from
their own number, a vice-president, and such other officers as are
required by the by-laws to be elected annually.

Source.— New.

CROSS-REFERENCES.— Similar provisions as to banks, see § 128.

§ 214. Monthly meetings of directors; quorum; statement to
directors.

The directors of every trust company shall hold a regular meet-
ing at least once in each month. If the number of directors neces-
sary to constitute a quorum is not preseribed in the certificate of
incorporation or organization certificate, or in the by-laws, and no
provision is made therein for determining the same, the directors
may fix such number, which shall not be less than one-third of all
the directors and in no case less than five, with the same effect as
if such number were prescribed in the certificate of incorporation
or organization certificate. The board of directors shall by reso-
lution duly recorded in the minutes, designate an officer or officers
whose duty it shall be to prepare and submit to each director at
each regular meeting of the board, or to an executive committee
of not less than five members of such board, a written statement of
all the purchases and sales of securities, and of every discount,
loan or other advance, including over-drafts and renewals made
since the last regular meeting of the board, describing the collateral
to such indebtedness as of the date of meeting at which such state-
ment is submitted ; but such officer or officers may omit from such
statement discounts, loans or advances including overdrafts and
renewals of less than one thousand dollars except as hereinafter
provided. Such statement shall also contain a list giving the ag-
gregate of loans, discounts and advances including overdrafts to
each individual partnership, unincorporated association, corpora-
tion or person whose liability to the trust company has been in-
creased one thousand dollars or more since the last regular meeting
of the board, together with a description of the collateral to such
indebtedness held by the trust company at the date of the meeting
at which such statement is submitted. A copy of such statement,
together with a list of the directors present at such meeting, veri-
fied by the affidavit of the officer or officers charged with the duty
of preparing and submitting such statement shall be filed with the
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records of the trust company within one day after such meeting,
and be presumptive evidence of the matters therein stated.

Source.—Former § 42, except the second sentence which is from former
§ 195. Renewals are included for the first time. The minimum number of
directors necessary to constitute a quorum hes been changed from seven to
five.

CROSS-REFERENCES.—Identical provision as to banks, see § 129 and
annotations thereto.

§ 215. Examinations by directors into affairs of trust company; may
employ assistants.

It shall be the duty of the board of directors of every trust
company during the months of March or April and during the
months of September or October in each year to examine, or to
cause a committee of at least three of its members to examine,
fully the books, papers and affairs of the trust company, and the
loans and discounts thereof, and particularly the loans or dis-
counts made directly or indirectly to its officers or directors, or
for the benefit of such officers or directors or for the benefit of
other corporations of which such officers or directors are also
officers or directors, or in which they have a beneficial interest
as stockholders, creditors, or otherwise, with the special view of
ascertaining their safety and present value, and the value of the
collateral security, if any, held in connection therewith, and into
such other matters as the superintendent of banks may require.
Such directors shall have the power to employ such assistance in
making such examination as they may deem necessary. When
a trust company is a member of the federal reserve system of the
United States and of the New York Clearing House Association
thereby becoming subject to at least one examination each year
by the federal reserve board and by the New York clearing house,
respectively, then and on account of such liability to such exami-
nation the board of directors of such trust company may omit
the latter of the two examinations provided for in each year by
this section.

Source.—Former § 23. The section is identical with § 130 relating to banks.
See the annotations to the latter section.

Am’d by L. 1820, chap. 546. In effect May 8, 1920.

§ 216. Reports of directors’ examinations; penalty for failure to
make or file.

On or before the fifteenth day of the month of May or Novem-
ber succeeding any examination made pursuant to the require-
ments of the last section, a report in writing thereof, sworn to by
the directors making the same, shall be made to the board of
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directors of such trust company, -and placed on file in said trust
company, and a duplicate thereof filed in the office of the super-
intendent of banks. Such report shall particularly contain a
statement of the assets and liabilities of the trust company exam-
ined, as shown by the books, together with such deductions from
the assets, and the addition of such liabilities, direct, indirect,
contingent br otherwise as such directors or committee, after such
examination, may find necessary in order to determine the true
condition of the trust company. It shall also contain a statement
showing in detail every known liability to such trust company,
direct, indirect, contingent, or otherwise, of every officer or
director thereof and of every corporation in which any such officer
or director owns stock to the amount of twenty-five per centum
of the total outstanding stock, or of which any such officer or
director is also an officer or director. It shall also contain a
statement, in detail, of loans, if any, which in their opinion are
doubtful or worthless, together with their reasons for so regard-
ing them; also a statement of loans made on callateral security
which in their opinion are insufficiently secured, giving in each
case the amount of the loan, the name and market value of the
collateral, if it has any market value, and, if not, a statement of
that fact, and its actual value as nearly as possible. Such report
shall also contain a statement of overdrafts, of the names and
emounts of such as they consider worthless or doubtful, and a full
statement of such other matters as affect the solvency and sound-
ness of the institution. If the directors of any trust company
shall fail to make, or to cause to be made, or to file such report
of examination in the manner, and within the time specified,
such trust company shall forfeit to the people of the state one
hundred dollars for every day such report shall be delayed.

Source.—Former § 23. The section is identical with § 131 relating to banks.
See the annotations to the latter section.

§ 217. Communications from banking department must be submitted
to directors and noted in minutes.

Each official communication directed by the superintendent of
banks or one of his deputies to a trust company or to any officer
thereof, relating to an examination or investigation conducted by
the banking department or containing suggestions or recommenda-
tions as to the conduct of the business of the trust company, shall
be submitted, by the officer receiving it, to the board of directors
at the next meeting of such board, and duly noted in the book
containing the minutes of the meetings of such board.

Source.— Former § 41. The section is identical with § 132 relating to banks.
See the annotations to the latter section.
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§ 218. Reports to superintendent; penalty for failure to make.

Within ten days after service upon it of the notice provided for
by section forty-two of this chapter, every trust company shall
make a written report to the superintendent, which report shall be
in the form and shall contain the matters prescribed by the super-
intendent and shall specifically state the items of capital, deposits,
specie and cash items, public securities and private securities, real
estate and real estate securities, and such other items as may be
necessary to inform the public as to the financial condition and
solvency of the trust company, or which the superintendent may
deem proper to include therein, and shall also state the amount of
deposits the payment of which, in case of insolvency, is preferred
by law or otherwise over other deposits. Every such report shall
be verified by the oaths of the president or vice-president and
another principal officer of the trust company and such verification
shall state that the report is true and correct in all respects to the
best of the knowledge and belief of the persons verifying it, and
that the usual business of the trust company has been transacted at
the location required by this article and not elsewhere. Every such
report exclusive of the verification shall, within thirty days after
it shall have been filed with the superintendent, be published by
the trust company in one newspaper of the place where its princi-
pal place of business is located, if there be one; if not, then in the
newspaper published nearest where such trust company is located.

Every such trust «company shall also make such other special
reports to the superintendent as he may from time to time require,
in such form and at such date as may be prescribed by him, and
such report shall, if required by him, be verified in such manner
as he may prescribe.

Every such trust company, which does not have an unimpaired
surplus fund equal to at least twenty per centum of its capital
shall, within ten days after declaring a dividend, make a written
report to the superintendent stating the amount of such dividend,
the amount of its net earnings in excess thereof and the amount
carried to the surplus fund. Such report shall be verified by the
oath of the president or vice-president and another principal
officer of the trust company.

If any such trust company shall fail to make any report re-
quired by this section on or before the day designated for the
making thereof, or shall fail to include therein any matter re-
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quired by the superintendent, such trust company shall forfeit to
the people of the state the sum of one hundred dollars for every
day that such report shall be delayed or withheld, and for every
day that it shall fail to report any such omitted matter, unless
the time therefor shall have been extended by the superintendent
as provided by section forty-nine of this chapter. The moneys
forfeited by this section, when recovered, shall be paid into the
state treasury to reimburse the state for the sums advanced by
it for the expenses of the department.

Source.— This section is identical with § 133 relating to banks. See state-
ment as to source in the annotations to that section.

Amended by L. 1916, Chap. 96. In effect March 30, 1916.
§ 219. Annual report of unclaimed deposits, dividends and interest;

publication; penalty for non-compliance.

In the month of September in each year, and on or before the
tenth day thereof, every trust company shall make a written re-
port to the superintendent of banks, verified by the oaths of the
president or vice-president and one other principal officer of the
trust company, which report shall contain a true and accurate
statement of all deposits made with the trust company and all
dividends declared and interest accrued upon any of its stock or
other evidences of indebtedness, which on the first day of August
preceding such report amounted to fifty dollars or over and had
remained unclaimed by any person or persons authorized to re-
ceive the same for five years then next precading. Such state-
ment shall set forth the date of each such deposit, its amount and
the name and last known place of residence or post-office address
of the person making it, the name of each person in whose favor
and the time when any such dividend may have been declared or
any such interest may have accrued, its amount, and upon what
number of shares or upon what amount of stock or other evidences
of indebtedness of such trust company it was declared or accrued.
In case any such trust company shall at said date have held no
such unclaimed deposits, dividends or interest, it shall at the time
above specified make a written report to.the superintendent so
stating, which report shall be verified as hereinabove provided.
No deposits, dividends or interest shall be deemed unclaimed
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within the meaning of this section if it appears from the books
of the trust company or from other written evidence on file with
the trust company that the person or persons authorized to receive
them have knowledge thereof.

Every such trust company which reports any unclaimed de-
posits, dividends or interest under the provisions of this section
shall cause to be published once in each week for two successive
weeks in a newspaper designated by the superintendent published
in the county and in the village or city in which such trust com-
pany is located, if there be a newspaper published therein, and at
least once in a newspaper published at Albany in which notices by
state officers are required to be published, a true copy of such
report, and shall file with the superintendent of banks on or
before the first day of October in each year proof by affidavit of
such publication. The expense of such publication shall be paid
by the trust company, but if, on or before the first day of August
in that year, the trust company shall have.mailed, postage pre-
paid, to each person authorized to receive any such unclaimed
deposit, dividend or interest, at his last known place of residence
or post-office address, a statement showing the amount to which
such person is entitled and requesting written acknowledgment
thereof, the trust company may reimburse itself for such expense
by deducting the amount thereof from the sums due any such
person or persons who shall not have made written acknowledg-
ment before the filing of such report with the superintendent, in
the proportion that each such sum bears to the aggregate thereof.

Any such trust company failing to make any report or to file
any affidavit of publication required by this section shall forfeit to
the people of the state the sum of one hundred dollars for each
day such report or the filing of such affidavit of publication shall
be so delayed or withheld, unless the time therefor shall have been

extended by the superintendent as provided by section forty-nine
of this chapter.

Source.— Former § 30. The section is identical with § 134 relating to banks.
See the annotations to the latter section.

§ 220. Liability of trust company for assessments by superintendent.
Whben the superintendent, pursuant to the powers conferred
on him by article two of this chapter, shall have levied any aseesa~




§§ 221, 222. Trust CoMPANIES, 215

ment upon any trust company and shall have duly notified such
trust company of the amount thereof, the amount b assessed shall
become a liability of and shall be paid by such trust company to
the superintendent. .

Source. —New. The section is identical with § 135 relating to banks. See
the annotations to the latter section.

§ 221. Preservation of books and records of trust company.

Every trust company shall preserve all its records of final entry
including cards used under the card system, and deposit tickets,
for a period of -at least six years from the date of making the same
or from the date of the last entry thereon.

Source.—New. The section is identical with § 136 relating to banke. See
the annotations to the latter section,

§ 222. Restrictions on officers, directors and employees.

No officer, director, clerk or other employee of any trust com-
pany, and no person in any way interested or concerned in the
management of its affairs, shall as individuals discount, or directly
or indirectly, make any loan upon any note or other evidence of
debt, which he shall know to have been offered for discount to
such trust company and to have been refused. Every person
violating the provisions of this subdivision shall, for each offense,
forfeit to the people of the state twice the amount of the loan
which he shall have made.

No officer, director, clerk or other employee of any trust com-
pany shall borrow, directly or indirectly, from the trust company
with which he is connected any sum of money without the written
approval of a majority of the board of directors thereof filed in
the office of the trust company or embodied in a resolution adopted
by a majority of such board exclusive of the director to whom the
loan is made; and in no event shall any officer of a trust com-
pany located in a city of the first class borrow any sum of money
from such trust company. If an officer, director, clerk or other
employee of any trust company shall own or control a majority
of the stock of any other corporation a loan to that corporation
shall be considered for the purpose of this subdivision as a loan
to such officer, director, clerk or other employee. Nome of the
limitations or restrictions contained in this subdivision shell
apply to loans, discounts or other extensions of credit secured by
liberty bonds or by other bonds or securities issued by the United
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States government for war purposes, if the market value of such
liberty bonds or other securities exceeds by ten per centum the
amount of any such loan, discount or other extension of credit.
Every person knowingly violating any provision of this sub-
division shall, for each offense, forfeit to the people of the state
twice the amount which he shall have borrowed.

Source.— Former § 27, subd. 6 and 7. The section is identical with § 139
relating to banks. See the annotations to the latter section.

Am’d by L. 1920, chap. 66. In effect March 23, 1920.

§ 223. Prohibition against encroachments upon powers of trust
companies.

No corporation other than a trust company organized under
the laws of this state shall have or exercise in this state the power
to receive deposits of money, securities or other personal property
from any person or corporation in trust, or have or exercise in
this state any of the powers specified in subdivisions one, four,
five, six, seven and eight of section one hundred eighty-five of
this article, nor have or maintain an office in this state for the
transaction of, or transact, directly or indirectly, any such or
similar business, except that a federal reserve bank may exercise
the powers conferred by subdivision one of such section if author-
ized so to do by the laws of the United States and any domestic
corporation legally exercising any of the powers conferred by
such subdivision at the time this act takes effect may continue
to exercise such powers, and a trust company incorporated in
another state may be appointed and may accept appointment and
may act as executor of, or trustee under, the last will and testa-
ment of any deceased person in this state, provided trust com-
panies of this state are permitted to act as such executor or trus-
tee in the state where such foreign corporation has his domi-
cile, and such foreign corporation shall have executed and filed
in the office of the superintendent of banks a written instrument
appointing such superintendent in his name of office, its true
and lawful attorney upon whom all process in any action or pro-
ceeding against such executor or trustee, affecting or relating to
the estate represented or held by such executor or trustee or the
acts or defaults of such corporation in reference to such estate,
with the same effect as if it existed in this state and had been law-
fully served with process therein, and shall also have filed in the
office of the superintendent a copy of its charter by its secretary
under its corporate seal, together with the post office address of
its principal office.
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No foreign corporation, having authority to act as executor of
or trustee under the last will and testament of any deceased per-
son, shall establish or maintain directly or indirectly any branch
office or agency in this state or shall in any way solicit directly
or indirectly any business.as executor or trustee therein. If any
such foreign corporation violates this provision, such foreign cor-
poration shall not thereafter be appointed or act as executor or
trustee in this state. The validity of any mortgage heretofore
given by a foreign corporation to a trust company doing business
within the foreign domicile of such mortgagor to secure the pay-
ment of an issue of bonds shall not be affected by any of the
Pprovisions of this section- and such mortgage shall be enforcible in -
accordance with the laws of this state against any property covered
thereby within the state of New York.

Source.— Former § 186, subd. 11. The exceptions in favor of federal reserve
banks and domestic corporations exercising powers conferred by § 185, subd. 1,
are new.

CROSS-REFERENCES.—Superintendent as attorney to accept service of
process, see § 28,

Prohibition against encroachments upon certain banking powers, see § 140.

NO OTHER REQUIREMENTS OF FOREIGN TRUST COMPANIES.—Under
the former law the Attorney-General was of the opinion that e foreign trust
company could not exercise in this state any of the powers conferred on
domestic trust companies without complying with the provisions of former
§8 14, 33-a, 33-b and 34. Atty.-Cen. Rep. (1912), vol. 2, p. 530; Atty.-Gen.
Rep. (1905) 422. Under the present law compliance with this section is all
that is required of a foreign trust company.

FOREIGN TRUST COMPANIES MAY LEND MONEY directly upon bonds
and mortgages in this state. Atty-Gen. Rep. (1905) 435.

CANNOT BE TRUSTEE UNDER NEW YORK MORTGAGE.—A foreign
trust company is forbidden by this section to exercise the powers conferred by
§ 185, subd. 4, and is therefore excluded from the right to ect as trustee for
the bondholders under a mortgage by a New York corporation on lands in this
state. Atty.-Gen. Rep. (1907) 477.

FOREIGN TRUST COMPANY AS EXECUTOR.—In the absence of the ex-
press authorization contained in this section it seems that a foreign trust
company would not act as executor in this state by reason of the prohibition
in Code Civ. Proc., § 2612, against granting letters testamentary to “ an alien
not an inhabitant of this State.” See Matter of Avery, 45 Misc. 529.

A trust company of another state, before ancillary letters testamentary are
issued to it in this state, must flle with the Superintendent of Banks the
power of attorney as required by this section. Atty.-Gen. Rep., Jan. 15, 1920.

A national bank located in another State may act here in a limited fidu-
ciary capacity without a deposit, and regardlees of whether the State in
which the national bank does business requires @& deposit of securities by
State corporations acting in a fiduciary capaeity. Atty.-Gen. Rep., Jan. 16,
1920.

This section prohibits the exercise by foreign trust companies in this state
of any other power than that of executor or trustee under the particular pro-
visions covered by it. Atty.-Gen. Rep., Dec. 13, 1920,
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ARTICLE VL
Savings Banks,

Section 230. Incorporation; qualifications of incorporators; certificate of

organization.

231. Notice of intention to organize; filing, publication and service.

232. Submitting organization certificate to superintendent.

233. When corporate existence begins; conditions precedent.

234. Initial guaranty fund; agreement and bond of incorporators.

235. Expense fund; agreement and bond of incorporators.

236. Return of initial guaranty fund and expense fund.

237. Return of previous contributions.

238. General powers.

239. Investment and restrictions thereon.

239-a. Investment of deposits, ete., in judgments against the State.

240. Restrictions on taking, holding and conveying real estate.

241. Requirements as to mortgage loans.

242. Restrictions on dealing in commodities, exchange, gold and
silver.

243. Restrictions on borrowing money, pledging securities and issu-
ing certificates of deposit.

244. Restrictions on deposit of funds.

245. Restrictions as to place of business; branch offices.

246. Restrictions as to book-entries; amortization of securities.

247. Restrictions on amount of deposits; refusal or return of de-
posits. .

248. Regulations and restrictions as to repayment of deposits; pass-
books.

249. Repayment of deposits of minors; trust and joint deposits.

250, Actions to recover deposits regulated.

251. Available fund.

252. Guaranty fund.

253. Amount of guaranty fund; how determined.

254. Calculation of earnings for dividend period.

255. Deductions from net earnings for guaranty fund.

256. Dividends; accumulation of guaranty fund and undivided
profits.

257. Percentum of par value surplus; how determined.

258. Advertisements of surplus or guaranty fund.

259, Change of location.

260. Board of trustees.

261. Oath and declaration of trustee.

262. By-laws.

263. Officers.

264. Meetings of trustees; reports of officers.

265. Compensation of trustees, officers ‘and attorneys.

266. Increase or reduction of number of trustees.
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Section 267. Restrictions on trustees and officers.
268. Removal and forfeiture of office of trustee.
269. Filling vacancies in board of trustees.
270. Security from officers and employees.
271. Pensions.
272. Examination of vouchers and assets by trustees,
273. Reports to superintendent.
274. Reports of dormant accounts.
275. No other report or supervision required.
276. Communications from bank department.
277. Liability of savings banks for assessments by superintendent.
278. Preference of deposits made by savings bank.
279. Advertisements of unauthorized savings banks; use of word
“ saving;” school savings.
280. Reduction of liability to depositors.
281. Charters of all savings banks to be conformed to this article.

§ 230. Incorporation; qualifications of incorporators; certificate of
organization. .

When authorized by the superintendent of banks as provided
by section twenty-three of this chapter, not less than nine or more
than thirty persons may form a corporation to be known as a
savings bank. Such persons must be citizens of the United States
at least four-fifths of them must be residents of this state, and at
least two-thirds of them must be residents of the county where
the business of the savings bank is to he transacted. They shall
subscribe and acknowledge an organization certificate in dupli-
cate, which shall specifically state:

1. The name by which the savings bank is to be known.

2. The place where its business is to be transacted.

3. The name, occupation, residence and post-office address of
each incorporator.

4. The sums which each incorporator will contribute in cash
to the initial guaranty fund and to the expense fund respectively,
as provided in sections two hundred thirty-four and two hundred
thirty-five of this article.

5. A declaration that each incorporator will accept the respon-
sibilities and faithfully discharge the duties of a trustee of the
savings bank, and is free from all the disqualifications specified in
section two hundred sixty of this article.

Source.— Former § 130. Minimum number of incorporators reduced from
13 to 9; for reason, see note on reduction of minimum number of trust com-
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pany incorporators, § 180. Maximum number has also been limited so as
to prevent scattering of possibility. Qualification of residence in state
comes from former § 137 defining qualifications as to residence of trustees;
qualification of residence in county is new, as is also qualification as to
citizenship. Subdivision 4 and the last clause of subdivision 5 are new.

OTHER STATUTES AFFECTING SAVINGS BANKS.— Savings banks are
subject to all provisions of the General Corporation Law, except such as are
made inapplicable either expressly or by necessary implication. (See Gen.
Corp. L., § 321.) But as they have no capital stock (Const. Art. VIII, § 4),
they are not subject to the provisions of the Stock Corporation Law.

Exemption of deposits from taxation, see Tax Law, § 4, post.

Franchise tax, see id. § 189, post.

Credit on purchase of State bonds, see id. § 190, post.

Recording tax on mortgages, see id. §§ 252, 253.

CONSTITUTIONAL PROVISION.— Art. VII, § 4, requires the Legisla-
ture to make uniform all charters of savings banks and institutions for sav-
ings; provides that no such corporation shall have any capital stock, that

the trustees shall have no interest in the profits, or in any loan or use of
money or property of the corporation.

CROSS-REFERENCES.— Definition of “ savings bank,” see § 2.

Trustees, see §§ 260-269.

Similar requirements in regard to other corporations seeking to engage
in business under the Banking Law, see § 100 and cross-references there
given.

Qualifications of incorporators, see Gen. Corp. Law, § 4, post.

Name of corporation, see Gen. Corp. Law, § 6, post.

Change of name, see Gen. Corp. Law, §§ 6065, post.

Amended and supplemental certificates of incorporation, see Gen. Corp.
Law, § 7, post.

Lost or destroyed certificates, see Gen. Corp. Law, § 8.

Certificate’as evidence, see Gen. Corp. Law, § 9.

Extension and revival of corporate existence, see Gen. Corp. Law, §§ 37-
39, 41, post.

False statements or rumors as to banking institutions, see Penal Law,
§ 303, post.

Only incorporators, who constitute the first board of trustees of a savings
bank, need be citizens of the United States; members elected thereafter need
not be citizens. Atty.-Gen. Rep. July 22, 1915.

A savings bank is legally organized even though one, who signed the notice

of intention, did not sign and execute the organization certificate. Atty.-Gen.
Rep., Apr. 30, 1921.

§ 231. Notice of intention to organize; filing, publication and serv-
ice upon existing savings banks,

At the time of executing the organization certificate, the pro-

posed incorporators shall sign a notice of intention to organize
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the savings bank, which shall specify their names, the name of
the proposed corporation and its location as set forth in the or-
ganization certificate. The original of such notice shall be filed
in the office of the superintendent of banks within sixty days after
the date of its execution and a copy thereof shall be published at
least once a week for four successive weeks in a newspaper desig-
nated by the superintendent as provided in section twenty of this
chapter, the publication to be commenced within thirty days after
such designation. At least fifteen days before the organization
certificate is submitted to the superintendent for examination as
provided in the section next following, a copy of such notice shall
be served upon each savings bank organized and doing business
in the village, borough or city, if in a city not divided into bor-
oughs, specified as the location of the proposed savings bank, by
mailing such copy, postage prepaid, to said savings bank.

Source.— Former § 131, revised. Limitation of time within which original
notice must be filed with superintendent, designation of newspaper by super-

intendent, time within which publication must be commenced after designa- .

tion, the savings banks to be served with notice (formerly those organized
and doing business in the county) and the manner or service of notice, are
new.

CROSS-REFERENCES.— Duties of Superintendent upon receipt of notice
of intention, see § 20.
Similar provision as to banks, see § 101; as to trust companies, see § 181.

€ 232. Submitting organization certificate to superintendent; proof
of publication and service of notice of intention.

After the lapse of at least twenty-eight days from the date of
the first due publication of the notice of intention to organize and
within ten days after the date of the last publication thereof, the
organization certificate, executed in duplicate, shall be submitted
for examination to the superintendent of banks at his office in
Albany, with affidavits showing due publication and service of
the notice of intention to organize prescribed in section two hun-
dred thirty-one of this article.

Source.— New. A substitute for former § 132.

CROSS-REFERENCES.— See the cross-references given under § 102 which
{9 identical with this section,
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§ 233. When corporate existence begins; conditions precedent to
commencing business.

When the superintendent shall have approved the organization
certificate, as provided in section twenty-three of this chapter, the
corporate existence of the savings bank shall begin, and it may
exercise all the powers necessary to the completion of its organi-
zation. But the savings bank shall transact no business other
than that relating to the completion of its organization until:

1. The incorporators shall have made the deposit of the initial
guaranty fund required by section two hundred and thirty-four
of this article, and if the superintendent shall so require, shall
have entered into the agreement or undertaking with the superin-
tendent and shall have filed the surety bond securing the same, as
prescribed in said section.

2. The incorporators shall have made the deposit of the expense
fund required by section two hundred and thirty-five of this
article, and if the superintendent shall so require, shall have
entered into the agreement or undertaking with the superintend-
ent and shall have filed the surety bond securing the same, as
prescribed in said section.

3. It shall have transmitted to the superintendent of banks the
name, residence and post-office address of each officer of the cor-
poration.

4. The superintendent shall have duly issued to it the authori-
zation certificate specified in section twenty-four of this chapter.

Source.~~ Former §§ 32 and 135. Subdivisions 1 and 2 are new; sub-
division 3 is based on former § 135, and subd. 4 on former § 32.

CROSS-REFERENCES.— For aimilar provisions as to other persons and
corporations engaging in business under the Banking Law, see § 103 and
cross-references there given.

Forfeiture of corporate rights by not commencing business, see § 485.

§ 234. Initial guaranty fund; agreement of incorporators to con-
tribute; bond.

Before any savings bank hereafter organized shall be author-
ized to do business in this state, its incorporators shall create «
guaranty fund for the protection of its depositors against losse.
upon its investments whether arising from depreciation in the
market value of its securities or otherwise,
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1. Such guaranty fund shall consist of payments in cash made
by the original incorporators and of sums credited thereto from
the earnings of the savings bank as hereinafter required.

2. The incorporators shall deposit to the credit of such savings
bank in cash as an initial guaranty fund at least five thousand
dollars. They shall also enter into such agreement or under-
taking with the superintendent of banks as trustee for the de-
positors with the savings bank as he may require, to make such
further contributions in cash to the guaranty fund of such savings
bank as may be necessary to maintain the solvency of the savings
bank and to render it safe for it to continue business. Such
ugreement or undertaking to an amount approved by the superin-
tendent of banks shall be secured by a surety bond executed by a
domestic or foreign corporation authorized by the superintendent
of insurance to transact within this state the business of surety,
and shall be filed in the banking department. Such agreement
or undertaking and such surety bond need not be made or fur-
nished unless the superintendent of banks shall require the same.

3. Prior to the liquidation of any such savings bank, such
guaranty fund shall not be in any manner encroached upon, except
for losses and the repayment of contributions made by incorpo-
rators or trustees as hereinafter provided, until it exceeds twenty-
five per centum of the amount due depositors.

4. The amounts contributed to such guaranty fund by the in-
corporators or trustees shall not comstitute a liability of the
savings bank, except as hereinafter provided, and any losses sus-
tained by the savings bank in excess of that portion of the guar-
anty fund created from earnings may be charged against such
contributions pro rata.

Source.— New,

CROSS-REFERENCES.— Definition of guaranty fund, see § 3.
Return of contributions to initial guaranty fund, see § 236, subd. 2.
Return of contributions heretofore made, see § 237.
Establishment of guaranty fund of existing savings banks, see § 252,
Transferable 'certificates representing amounts contributed, see § 238,
subd. 2.
Right to dividends thereon, see § 256, subd. 3.

Under the former law, no statutory provision was made to meet the ex-
penses of a new savings bank until it secured deposits from which it could
create earnings, nor was there any fund against which expenses and losses

15
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could be charged in the first instance so that dividends might be paid ab
initio to depositors. This and the following section providing for an expense
fund were incorporated for the purpose of providing a method of instituting
a savings bank, under which the liability for such advances was subordinated
to deposit liabilities, and the future necessity of resorting to questionable
expedients was obviated.

§ 235. Expense fund; agreement of incorporators to contribute; bond.

Before any savings bank hereafter organized shall be authorized
to do business in this state, its incorporators shall create an ex-
pense fund from which the expense of organizing such savings
bank and its operating expenses may be paid until such time as
its earnings are suffieient to pay its operating expenses in addition
to such dividends as may be declared and credited to its deposit-
ors from its earnings.

The incorporators shall deposit to the credit of such savings
bank in cash as an expense fund the sum of five thousand dollars.
They shall also enter into such an agreement or undertaking with
the superintendent of banks as trustee for the depositors with the
savings bank as he may require, to make such further contribu-
tions in cash to the expense fund of such savings bank as may be
necessary to pay its operating expenses until such time as it can
pay them from its earnings in addition to such dividends as may
be declared and credited to its depositors. Such agreement or
undertaking, to an amount approved by the superintendent of
banks, shall be secured by a surety bond executed by a domestic
or foreign corporation authorized by the superintendent of insur-
ance to transact within this state the business of surety, and
shall be filed in the banking department. Such agreement or
. undertaking and such surety bond need not be made or furnished
unless the superintendent of banks shall require the same.

The amounts contributed to the expense fund of such savings
bank by the incorporators or trustees shall not constitute a liabil-
ity of such savings bank, except as hereinafter provided.

Source.— New.

CROSS-REFERENCES.— How expense fund may be returned, see § 236,
subd. 1.

Transferable certificates representing amount contributed, see § 238,
subd. 2.

Right to dividends thereon, see § 256, subd. 3.
For purpose of section see note to § 234.
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§ 236. Return of initial guaranty fund and expense fund.

1. Contributions made by the incorporators or trustees to the
expense fund may be repaid pro rata to the contributors from
that portion of the guaranty fund created from earnings, when-
ever such payments will not reduce the guaranty fund below five
per centum of the total amount due depositors. In case of the
liquidation of the savings bank before such contributions to the
expense fund have been repaid, any contributions to the expense
fund remaining unexpended after the payment of the expenses
of liquidation may be repaid to the contributors pro rata.

2. Whenever the contributions of the incorporators or trustees
to the expense fund of such savings bank have been returned to
them, the contributions made to the guaranty fund by incor-
porators or trustees may be returned to them pro rata, from that
portion of the guaranty fund created from the earnings of the
savings bank, provided that such repayments will not reduce the
earned portion of the guaranty fund of such savings bank below
five per centum of the amount due depositors. In case of the
liquidation of the savings bank before such contributions to the
guaranty fund have been repaid, any portion of such contribu-
tions not needed for the payment of the expenses of liquidation
and the payment of depositors in full and the repayment of
contributions to the expense fund may be repaid to the con-
tributors pro rata.

Source.— New.

CROSS-REFERENCES.— Initial guaranty fund, see § 234.

Expense fund, see § 235.
Transferable certificates representing contributions, see § 238, subd. 2.
Return of contributions heretofore made, see § 237.

See note to § 234.

§ 237. Return of contributions heretofore made.

Contributions heretofore made by the incorporators or trustees
of any savings bank to pay its expenses or to maintain its sol-
vency, under an agreement with the superintendent of banks that
such contributions may be returned whenever such return will
not affect the solvency of such savings bank or render it unsafe
for it to continue business, may be returned in accordance with
the provisions of such agreement.

Source.— New.

This section was inserted so that extra-legal exge edients hieretofore adopted.
to protect depositors of new imstitutions might legalized, and both the
gavings bank and contributors to the funds might be protected in the return
of the money. See note to § 234,
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§ 238. General powers.

In addition to the powers conferred by the general corporation
law, every savings bank shall have, subject to the restrictions and
limitations contained in this article, the following powers:

1. To receive deposits of money, to invest the same in the
property and securities prescribed in section two hundred and
thirty-nine of this article, to declare dividends in the manner pre-
scribed in sections two hundred and fifty-four to two hundred
ard fifty-six of this article, and to exercise by its board of trus-
tees or duly authorized officers or agents, subject to law, all such
incidental powers as shall be necessary to carry on the business
of a savings bank.

2. To issue transferable certificates showing the amounts here-
tofore or hereafter contributed by any incorporator or trustee for
the purpose of maintaining the solvency of such savings bank, or
for the purpose of paying its expenses. Such certificate shall
show that it does not constitute a liability of such savings bank,
except as hereinbefore provided.

3. To purchase, hold and convey real property as prescribed in
sections two hundred and thirty-nine and two hundred and forty
of this article.

4. To pay depositors as heremafter provided and, when re-
quested by them, by drafts upon deposits to the credit of the
savings bank in the city of New York or in foreign exchange, and
to charge current rates of exchange for such drafts.

5. To borrow money for the purpose of purchasing the stocks
or bonds on interest bearing notes or obligations of the United
States or, in an emergency for the purpose of repaying depositors
and to pledge or hypothecate securities as collateral for any loans
80 obtained.

6. To collect or protest promissory notes or bills of exchange
and remit the proceeds of the collections by drafts upon deposits
to the credit of the savings bank in the city of New York, and
to charge the usual rates or fees for such collectlon and remittance
or such protest.

7. To sell gold or silver received in payment of interest or
principal of obligations owned by the savings bank, or from
depositors in the regular course of business.

8. To receive as depositary, or as bailee for safekeeping and
storage, liberty bonds or other bonds or securities issued by the
United States government for war purposes or otherwise.
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9. To all other acts authorized by this article.

10. To receive money for transmission and to forward the
. same through any bank, national banking association or trust
company incorporated under the laws of the state of New York
or under the laws of the United States and having its principal
place of business in the state of New York and which is regu-
larly engaged in the business of transmitting money, subject to
the same regulations and limitations as are prescribed for private
bankers in respect thereto pursuant to sections one hundred and
sixty-seven and one hundred and sixty-eight of this chapter.

Subd. 5 amended by L. 1919, ch. 97. In effect March 27, 1919,
Subd. 8 added by L. 1918, ch. 176. In effect April 10, 1918.

Subd. 8 renumbered 9 by L. 1918, ch. 176. In effect April 10, 1918.
Subd. 10 added by L. 1921, ch. 177. In effect April 9, 1921.

Source.~Subdiyision 1 is from former § 135 rewritten; subd. 2 is uew;
subd. 3 is a power transferred from former § 147; subd. 4 comes from former
§ 162; subd. 6 is adapted from former § 152, but the power to borrow is
limited to the purpose stated, and the requirements of the previous approval
of the superintendent of banks and the resolution of the trustees have been
transferred to § 243; subd. 6, in so far as it provides for the manner of
payment of proceeds of collections adapted from former § 152, but the
power to collect and protest notes and time bills is not only new but was
expressly withheld from savings banks by former § 1562; subd. 7 is from
former § 152; subd. 8 is new.

CROSS-REFERENCES.—Powers of corporations generally, eee Gen. Corp.
Law, §§ 10, 11; acquisition of real property, ¢d, $§ 13, 14. See note to
definition of savings bank, § 2.

Power to make by-laws, see § 262.

Restrictions on power to borrow money, hypothecate securities or issue
certificates of deposit, see § 243.

Limitation on amount of deposits, see § 247.

Regulations as to repayment of deposits, see §§ 248, 249.

Investments and loans, see §§ 239, 240, 241 and notes thereto.

Regulations and restrictions as to dividends, see § 256.

MAY NOT ACT AS TRUSTEE.—The Banking Law does not authorize
& savings bank to act as trustee. Atty.-Gen. Rep. (1910) 853,

It is beyond the power of trustees of savings banks to authorize the pay-
ment of salaries to employees of savings banks while absent in the perform-
ance of military duty. Atty.-Gen., May 2, 1917.

Chapter 240 of 1918, authorizing corporations of this state to co-operate
in the creation and maintenance of instrumentalities for the winning of the
war does not confer on savings banks the power to make contributions. Atty.-
Gen., May 21, 1918.

A savings bank has no authority to insure its employees under the group
plan of life insurance. Atty.-Gen. Rep. June 27, 1919.

Subdivision 8. The addition of subd. 8 to § 238 by ch. 176 of 1918, permits
savings banks to act (1) as gratuitous bailees or (2) as bailees for hire of
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U. 8. bonds. If a savings bank should require a minimum deposit of savings
from a depositor of bonds, the bailment is one for hire, and the bank in its
receipt cannot limit its care of the bonds to such care as it happens to exer-
cise over its own property nor can it excuse itself from liability for delivering

the property, held under a non-negotiable receipt to a person who is not law- ~

fully entitled thereto. Atty.-Gen., June 27, 1918.

§ 239. Investments of deposits and guaranty fund and restrictions
thereon.

A savings bank may invest the moneys deposited therein, the
sums credited to the guaranty fund thereof and the income de-
rived therefrom, in the following property and securities and no
others, and subject to the following restrictions:

1. The stocks or bonds or interest-bearing motes or obligations
of the United States, or those for which the faith of the United
States is pledged to provide for the payment of the interest and
principal, including the bonds of the District of Columbia.

2. The stocks or bonds or interest-bearing obligations of this
state, issued pursuant to the authority of any law of the state.

3. The stocks, bonds or interest-bearing obligations of any state
of the United States, upon which there is no default and upon
which there has been no default for more than ninety days; pro-
vided that within ten years immediately preceding the invest-
ment such state has not been in default for more than ninety days
in the payment of any part of principal or interest of any debt
duly authorized by the legislature of such state to be contracted
by such state since the first day of January, eighteen hundred and
seventy-eight.

4. The stocks, bonds, interest-bearing obligations, or revenue
notes sold at a discount, of any city, county, town, village, school
district, union free school district or poor district in this state,
provided that they were issued pursuant to law and that the faith
and credit of the municipality or district that issued them are
pledged for their payment.

5. (a) The stocks or bonds of any incorporated city, county,
village or town, situated in one of the states of the United States
which adjoins the state of New York. If at any time the indebt-
edness of any such city, town or village, together with the
indebtedness of any district or other municipal corporation or
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subdivision, except a county, which is wholly or in part included
within the boundaries or limits of said city, town or village less
its water debt and sinking fund, or the indebtedness of any such
county, less its sinking fund, shall exceed seven per centum of the
valuation of said city, county, town or village for the purposes of
taxation, its bonds and stocks shall thereafter, until such indebt-
edness shall be reduced to seven per centum of the valuation for
the purposes of taxation, cease to be an authorized investment for
the moneys of savings banks.

(b) The stocks or bonds of any incorporated city situated in
any other of the states of the United States which was admitted to
statehood prior to January first, eighteen hundred and ninety-six,
and which since January first, eighteen hundred and sixty-one,
has not repudiated or defaulted in the payment of any part of the
principal or interest of any debt authorized by the legislature of
any such state to be contracted, provided said city has a popula-
tion, as shown by the federal census next preceding said invest-
ment, of not less than forty-five thousand inhabitants, and was
incorporated as a city at least twenty-five years prior to the making
of said investment, and has not, since January first, eighteen hun-
dred and seventy-eight, defaulted for more than ninety days in the
payment of any part either of principal or interest of any bond,
note or other evidence of indebtedness, or effected any compromise
of any kind with the holders thereof. But if, after such default
on the part of any such state or city, the debt or security, in the
payment of the principal or interest of which such default oc-
curred, has been fully paid, refunded or compromised by the issue
of new securities then the date of the first failure to pay principal
or interest, when due, upon such debt or security, shall be taken
to be the date of such default, within the provisions of this sub-
division, and subsequent failures to pay installments of principal
or interest upon such debt or security, prior to the refunding or
final payment of the same, shall not be held to continue said de-
fault or to fix the time thereof, within the meaning of this sub-
division, at a date later than the date of said first failure in pay-
ment. If at any time the indebtedness of any such city, together
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with the indebtedness of any district, or other municipal cor-
poration or subdivision except a county, which is wholly or in part
included within the bounds or limits of said city, less its water
debt and sinking funds shall exceed seven per centum of the
valuation of said city for purposes of taxation, its bonds and stocks
shall thereafter, and until such indebtedness shall be reduced to
seven per centum of the valuation for the purposes of taxation,
cease to be an authorized investment for the moneys of savings
banks. :

6. Bonds and mortgages on unincumbered real property situ-
ated in this state, to the extent of sixty per centunt of the ap-
praised value thereof. Not more han sixty-five per centum of the
whole amount of deposits and guaranty fund shall be so loaned
or invested. If the loan is on unimproved and unproductive real
property, the amount loaned thereon shall not be more than forty
per centum of its appraised value. No investment in any bonds
and mortgages shall be made by any savings bank except upon the
report of a committee of its trustees charged with the duty of
investigating the same, who shall certify to the value of the prem-
ises mortgaged or to be mortgaged, according to their judgment,
and such report shall be filed and preserved among the records of
the corporation. For the purposes of this subdivision real prop-
erty on which there is a building in process of construction, which
when completed will constitute a permanent improvement, shall
be considered improved and productive real property.

7. The following bonds of railroad corporations:

(a) The first mortgage bonds of any railroad corporation of
this state, the principal part of whose railroad is located within
this state, or of any railroad corporation of this or any other state
or states connecting with and controlled and operated as a part of
the system of any such railroad corporation of this state, and of
which connecting railroad at least a majority of its capital stock is
owned by such a railroad corporation of this state, or in the mort-
gage bonds of any such railroad corporation of an issue to retire
all prior mortgage debt of such railroad companies respectively;
provided that at no time within five years next preceding the date

-of any such investment, such railroad corporation of this state or
such connecting railroad corporation respectively shall have failed
regularly and punctually to pay the matured pripcipal and inter-
est of all its mortgage indebtedness, and in addition thereto regu-
larly and punctually to have paid in dividends to its stockholders
during each of said five years an amount at least equal to four
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per centum upon all its outstanding capital stock; and provided,
further, that at the date of every such dividend the outstanding
capital stock of such railroad corporation, or such connecting rail-
road company respectively shall have been equal to at least one-
third of the total mortgage indebtedness of such railroad cor-
porations respectively, including all bonds issued or to be issued
under any mortgage securing any bonds in which such investment
shall be made. If by means of consolidation a railroad cor-
poration shall own and possess the properties and franchises
which prior thereto belonged to similar corporations, and if the out-
standing capital stock of the railroad corporation formed by such
consolidation shall be equal to at least oneshird of the total mort-
gage indebtedness of such railroad corporation, including all bonds
issned or to be issued under any mortgage securing any bonds in
which such investment shall be made, and if during the five years
next preceding such consolidation no one of the consolidating rail-
road corporations shall have failed regularly and punctually to
pay the matured principal and interest of all its mortgage indebt-
edness, and if in addition thereto during the five years next pre-
ceding such consolidation, the dividends paid in casn by one or
more of such consolidating corporations have equaled or exceeded
four per centum per annum upon an amount equal to the combined
capital stock of the consolidating corporations as outstanding at the
time of each dividend payment during such five-year period, such
successor railroad corporation formed by such consolidation shall
be considered as having regularly and punctually paid such ma-
tured principal and interest and such dividends equal to or exceed-
ing four per centum per annum during the same period of five
years, provided further that the amount of dividends paid in cash
during each of such five years has equally or exceeded four per
centum per annum on the stock of the consolidated corporation as
outstanding at the time of such consolidation.

(b) The mortgage bonds of the following railroad corporations:
The Chicago and Northwestern Railroad Company ; Chicago, Bur-
lington and Quincy Railroad Company, Michigan Central Rail-
road Company, Illinois Central Railroad Company, Pennsylvania
Railroad Company, Delaware and Hudson Company, Delaware,
Lackawanna and Western Railroad Company, New York,
New Haven and Hartford Railroad Company, Boston and
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Maine Railroad Company, Maine Central Railroad Company,
the Chicago and Alton Railroad Company, Morris and
Essex Railroad Company, Central Railroad of New Jersey,
United New Jersey Railroad and Canal Company, also in the
mortgage bonds of railroad companies whose lines are leased or
operated or controlled by any railroad company specified in this
paragraph if said bonds be guaranteed both as to principal and
interest by the railroad company to which said lines are leased
or by which they are operated or controlled. Provided that at the
time of making investments authorized by this paragraph the said
railroad corporations issuing such bonds shall have earned and paid
regular dividends of not less than four per centum per annum in
cash on all their issues of capital stock for the ten years next pre-
ceding such investment, and provided the capital stock of any said
railroad corporations shall equal or exceed in amount one-third of
the par value of all its bonded indebtedness; and further provided
that all bonds authorized for investment by this paragraph shall be
secured by a mortgage which is a first mortgage on either the whole
or some part of the railroad and railroad property of the company
issuing such bonds, or that such bonds shall be mortgage bonds of
an issue to retire all prior mortgage debts of such railroad com-
pany ; provided, further, that the mortgage which secures the bonds
authorized by this paragraph is dated, executed and recorded prior
to January first, nineteen hundred and five.

(¢) The mortgage bonds of the Chicago, Milwaukee and Saint
Paul Railway Company, and the Chicago, Rock Island and Pacific
Railway Company, so long as they shall continue to earn and pay
at least four per centum dividends per annum on their outstanding
capital stock, and provided their capital stock shall equal or exceed
in amount one-third of the par value of all their bonded indebted-
ness, and further provided that all bonds of either of said com-
panies hereby authorized for investment shall be secured by a
mortgage which is a first mortgage on either the whole or some
part of the railroad or railroad property actually in the possession
of and operated by said company, or that such bonds shall be mort-
gage bonds of an issue to retire all prior debts of said railroad com-
pany; provided, further, that the mortgage which secures the
bonds authorized by this paragraph is dated, executed and re-
corded prior to January first, nineteen hundred and five.
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(d) The first mortgage bonds of the Fonda, Johnstown and
Gloversville Railroad Company, or in the mortgage bonds of said
railroad company of an issue to retire all prior mortgage debts of
said railroad company and provided the capital stock of said
railroad company shall equal or exceed in amount one-third of the
par value of all its bonded indebtedness and provided also that
such railroad be the standard gauge of four feet eight and one-half
inches, and in the mortgage bonds of the Buffalo Creek Railroad
Company of an issue to retire all prior mortgage debts of said rail-
road company, provided that the bonds authorized by this para-
graph are secured by a mortgage dated, executed and recorded
prior to January first, nineteen hundred and five.

(e) The mortgage bonds of any railroad corporation incorpo-
rated under the laws of any of the United States, which actually
owns in fee not less than five hundred miles of standard gauge rail-
way exclusive of sidings, within the United States, provided that at
no time within five years next preceding the date of any such in-
vestment such railroad corporation shall have failed regularly and
punctually to pay the matured principal and interest of all its mort-
gage indebtedness and in addition thereto regularly and punctually
to have paid in ‘dividends to its stockholders during each of said
five years an amount at least equal to four per centum upon all its
outstanding capital stock; and provided further that during said
five years the gross earnings in each year from the operations of
said company, including therein the gross earnings of all railroads
leased and operated or controlled and operated by said company,
and also including in said earnings the amount received directly or
indirectly by said company from the sale of coal from mines owned
or controlled by it, shall not have been less in amount than five
times the amount necessary to pay the interest payable during that
year upon its entire outstanding indebtedness, and the rentals for
said year of all leased lines, and further provided that all bonds au-
thorized for investment by this paragraph shall be secured by a
mortgage which is at the time of making said investment or was
at the date of the execution of said mortgage (one) a first mort-
gage upon not less than seventy-five per centum of the railway
.owned in fee by the company issuing said bonds exclusive of sid-
ings at the date of said mortgage or (two) a refunding mortgage
issued to retire all prior lien mortgage debts of said company out-
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standing at the time of said investment and covering at least sev-
enty-five per centum of the railway owned in fee by said company
at the date of said mortgage. But no one of the bonds so secured
shall be a legal investment in case the mortgage securing the same
shall authorize a total issue of bonds which together with all out-
standing prior debts of said company, after deducting therefrom in
case of a refunding mortgage, the bonds reserved under the provi-
sions of said mortgage to retire prior debts at maturity, shall ex-
ceed three times the outstanding capital stock of said company at
the time of making said investment. And no mortgage is to be re-
garded as a refunding mortgage, under the provisions of this para-
graph, unless the bonds which it secures mature at a later date than
any bond which it is given to refund, nor unless it covers a mile-
age at least twenty-five per centum greater than is covered by any
one of the prior mortgages so to be refunded.

(f) Any railway mortgage bonds which would be a legal in-
vestment under the provisions of paragraph (e) of this subdi-
vision, except for the fact that the railroad corporation issuing
said bonds actually owns in fee less than five hundred miles of
road, provided that during five years next preceding the date
of any such investment the gross earnings in each year from
the operations of said corporation, including the gross earnings
of all lines leased and operated or controlled and operated by
it, shall not have been less than ten million dollars.

(g) The mortgage bonds of a railroad corporation described
in the foregoing paragraph (e) or (f) or the mortgage bonds of
a railroad owned by such corporation, assumed or guaranteed
by it by endorsement on said bonds, provided said bonds are prior
to and are to be refunded by a general mortgage of said corpo-
ration the bonds secured by which are made a legal investment
under the provisions of said paragraph (e) or (f); and provided,
further, that said general mortgage covers all the real property
upon which the mortgage securing said underlying bonds is a
lien.

(k) Any railway mortgage bonds which would be a legal in-
vestment under the provisions of paragraph (e) or (g) of this
subdivision except for the fact that the railroad corporation is-
suing said bonds actually owns in fee less than five hundred
miles of road, provided the payment of principal and interest




§ 239. Savings Banks. 235

of said bonds is guaranteed by endorsement thereon by, or pro-
vided said bonds have been assumed by, a corporation whose first
mortgage is, or refunding mortgage bonds are, a legal investment
under the provisions of paragraph (e) or (f) of this subdivision.
But no one of the bonds so guaranteed or assumed shall be a legal
investment in case the mortgage securing the same shall authorize
a total issue of bonds which, together with all the outstanding
prior debts of the corporation making said guarantee or so as-
suming said bonds, including therein the authorized amount of
all previously guaranteed or assumed bond issues, shall exceed
three times the capital stock of said corporation, at the time of
making said investment.

(i) The first mortgage bonds of a railroad the entire capital
stock of which, except shares necessary to qualify directors, is
owned by, and which is operated by a railroad whose last issued
refunding bonds are a legal investment under the provisions of
paragraph (a), (e), or (f) of this subdivisions, provided the
payment of principal and interest of said bonds is guaranteed
by endorsement thereon by the company so owning and operating
said road, and further provided the mortgage securing said bonds
does not authorize an issue of more than twenty thousand dollars
in bonds for each mile of road covered thereby. But no one of the
bonds so guaranteed shall be a legal investment in case the mort-
gage securing the same shall authorize a total issue of bonds
which together with all the outstanding prior debts of the com-
pany making said guarantee, including therein the authorized
amount of all previously guaranteed bond issues, shall exceed
three times the capital stock of said company, at the time of
making said investment.

* Bonds which have been or shall become legal investments for
savings banks under any of the provisions of this section shall
not be rendered illegal as investments, though the property upon
which they are secured has been or shall be conveyed to another
corporation, and though the railroad corporation which issued
or assumed said bond has been or shall be consolidated with
another railroad corporation, if the consolidated or purchasing
corporation shall assume the payment of said bonds and shall
continue to pay regularly interest or dividends or both upon the
securities issued against, in exchange for or to acquire the stock
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of the company consolidated or the property purchased or upon
securities subsequently issued in exchange or substitution there-
for, to an amount at least equal to four per centum per annum
upon the capital stock outstanding at the time of such consolida-
tion or purchase of said corporation which has issued or assumed
such bonds.

Not more than twenty-five per centum of the assets of any
savings bank shall be loaned or invested in railroad bonds, and
not more than ten per centum of the assets of any savings bank
shall be invested in the bonds of any one railroad corporation
described in paragraph (a) of this subdivision, and not more
than five per centum of such assets in the bonds of any other
railroad corporation. In determining the amount of the assets
of any savings bank under the provisions of this subdivision
its securities shall be estimated in the manner prescribed for
determining the per centum of par value surplus by section two
hundred and fifty-seven of this article.

Street railroad corporations shall not be considered railroad
corporations within the meaning of this subdivision.

The time during which any railroad is operated by the govern-
ment of the United States under the provisions of an act of con-
gress approved August twenty-ninth, nineteen hundred and six-
teen, an act of congress approved March twenty-first, nineteen
hundred and eighteen, or any other act or acts of the congress of
the United States, and two years thereafter, and the earnings
made and dividends paid during said time and said two years
thereafter shall not be taken into consideration in deterimning
whether the bonds of the railroad corporation comply with any of
the provisions of this section. Any railroad corporation, which,
at the time that the operation of its railroad by the government
of the United States under the provisions of such act or acts
began, had complied with the provisions of paragraph e of this
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subdivision for one or more years next preceding the commence-
ment of such government operation and control shall be entitled
to include in computing the period of five years prescribed by the
provisions of said paragraph e each year a portion of which its
railroad shall have been operated by the government of the United
States under the provisions of such act or acts and the two years
succeeding the termination of such operation, in determining
whether such corporation has complied with the provisions of said
paragraph e each year for five years as required by said para-
graph. Except as hereinbefore provided, whenever a reference
is made in this subdivision to a period of five years preceding the
date of an investment in the bonds of any railroad corporation,
such period shall be deemed exclusive of any time during which
the property of such railroad corporation has been operated by
the government of the United States under the provisions of such
act or acts and of the two years succeeding the termination of such
operation. Any bonds acquired prior to the passage of this
amendment and at any time hereafter which comply with the
provisions of this section as amended may so long as they con-
tinue to comply herewith be retained as investments authorized
by law.

8. (a) Promissory notes payable to the order of the savings
bank upon demand, secured by the pledge and assignment, if
necessary, of the stocks or bonds or any of them enumerated in
subdivisions one, two, three, four, five and ten of this section or
by the railroad bonds or any of them mentioned and described in
subdivision seven of this section, but no such loan shall exceed
ninety per centum of the cash market value of such securities
so pledged. Should any of the securities so held in pledge depre-
ciate in value after the making of such loan, the savings bank
shall require an immediate payment of such loan or of a part
thereof or additional security therefor, so that the amount loaned
thereon shall at no time exceed ninety per centum of the market
value of the securities so pledged for such loan.



238 Baxkixe Law. § 239.

(b) Promissory notes made payable to the order of the savings
bank upon demand by a savings and loan association of this state
which has been incorporated for three years of more and has an
accumulated capital of at least fifty thousand dollars.

(c¢) Promissory notes made payable to the order of the sav-
ings bank within ninety days from the date thereof secured by the
assignment and pledge to it of one or more first mortgages on real
estate situated in the state of New York, provided that the amount
of any such note is not in excess of sixty per centum of the
appraised value in the case of improved real estate, or forty per
centum in the case of unimproved or unproductive real estate, of
the property or properties mortgaged ; that the amount of any such
loan shall not exceed seventy-five per centum of the principal sum
secured by said mortgage or mortgages; that the value of said
properties has been certified in accordance with the provisions of
subdivision six of this section; that the assignment of each of such
mortgages has been recorded in the proper offices and the pro-
visions of section two hundred forty-one of this chapter with
reference to the title of the property and the insurance upon the
buildings, covered by such mortgage or mortgages, shall have been
fully complied with. Such loans shall be considered mortgage
loans and the amount thereof together with all direct loans by any
such savings bank upon bonds and mortgages shall not exceed
sixty-five per centum of the whole amount of the deposits and the
guaranty fund of any such savings bank.

(d) Promissory notes made payable to the order of the savings
bank within ninety days from the date thereof, secured by the
pledge and assignment of the passbook of any savings bank in the
state of New York as collateral security for the payment thereof.
No such loan shall exceed ninety per centum of the balance due
the holder of such passbook as shown therein.
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9. Real estate as follows:

(a) A plot whereon there is or may be erected a building or
buildings suitable for the convenient transaction of the business of
the savings bank, from portions of which not required for its own
use a revenue may be derived.

(b) Such as shall be conveyed to it in satisfaction of debts
previously contracted in the course of its business.

(¢) Such as it shall purchase at sales under judgments, decrees
or mortgages held by it.

The trustees of a savings bank shall not be held liable for in-
vesting in state or municipal bonds named in the last list fur-
nished by the superintendent of banks pursuant to section fifty-
two of article two of this chapter, or in any railroad bonds men-
tioned in such list, which have been legally issued and properly
executed, unless such savings bank shall have been notified by
the superintendent of banks that, in his judgment, such bonds do
not conform or have ceased to conform to the provisions of this
section.

10. Bonds of the land bank of the state of New York.

11. Bankers’ acceptances and bills of exchange of the kind and
maturities made eligible by law for purchase in the open market by
foderal reserve banks, provided the same are accepted by a bank,
national banking association or trust company, incorporated under
the laws of the state of New York or under the laws of the United
States and having its principal place of business in the state of New
York. Not more than twenty per centum of the assets of any
savings bank less the amount of the available fund held pursuant
to the provisions of section two hundred fifty-one of this chapter,
shall be invested in such acceptances. The aggregate amount of
the liability of any bank, national banking association or trust
company to any savings bank for acceptances held by such savings

16
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bank and deposits made with it shall not exceed twenty-five per
centum of the paid-up capital and surplus of such bank, national
banking association or trust company and not more than five per
centum of the aggregate amount credited to the depositors of any

savings bank shall be invested in the acceptances of or deposi‘ed
with a bank, national banking association or trust company of

which a trustee of such savings bank is a director.

Source~ Former §§ 146, 147, 160.

Last paragraph of subd. 7 added by L. 1919, ch. 160. In effect Apr. 9, 1919.

Subd. 5 amended and 5 (&) added by L. 1918 ch. 96. In effect March 27,
1918. '

Subd., 6 amended by L. 1919, ch. 647. In effect June 23, 1919,

Subdivision 7a, amended by L. 1916, chap. 515. In effect May 4, 1915.
The amendment of 1916 added the last sentence to subdivision 7a.

Subdivision 7(i) amended by L. 1920, chap. 718. In effect May 11, 1920.

Subd. 8 (a) amended and subd. 10 added by L. 1916, chap. 363. In effect
May 1, 1916.

Subds. 8 (¢) and.(d) added by L. 1018, ch. 95. In effect March 27, 1918.

Subd. 11 added by L. 1918, ch, 270. Am’d by L. 1920, chap. 717. In effect
May 11, 1920,

The language of the first sentence is based upon the first sentence of
former § 146, with the addition of the words “the sums credited to the
guaranty fund thereof,” and in the following property and securities and
no others; and subject to the following restrictions.” This sentence and
subdivision 8 supersede the first sentence of former § 150 relating to loans
on personal security.

Subdivisions 1 and 2 are subdivisions 1 and 2 of former § 146, adopted
without change.

Subdivision 3 supersedes former § 146, subd. 3, the provisions of which
are materially amended and condensed. This former subdivision was the
result of legislation designed to include certain specific issues of state bonds
among the investments authorized. The present subdivision makes all state
bonds subject to the same requirements. The present proviso that the state
shall not have been in default on any debt authorized by the legislature
to be contracted by the state since January 1st, 1878, is designed to make
available as investments the bonds of southern states which may have
defaulted in the payment of debts contracted during the “reconmstruction
period ” after the Civil War.

Subdivision 4 is former § 146, subd. 4, amended so as to include revenue
notes sold at a discount.

Subdivision 5 is former § 146, subd. 65, adopted without change, except
that the clause at the end “but the superintendent of banks may, in his
discretion, require any savings bank to sell such bonds or stocks of said
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city, as may have been purchased prior to said increase of debt,” has been
transferred to § 55.

Subdivision 6 includes the first four sentences of former § 146, subd. 6,
without substantial change, except the addition of the words “ and guaranty
fund ” in the second sentence.

Subdivision 7 includes all of subdivision 6 of former § 146 except the
first four sentences, the intention being merely to place in a separate sub-
division the provisions relating to railroad bonds. No substantial change
is made in the text.

Subdivision 8 is adopted from former § 148 which permitted such loans
from the available fund. See note to § 251.

Subdivision 9 supersedes subdivision 7 of former § 146 and adopts parts
of former § 147 without substantial change.

The last paragraph of the section is new.

CROSS-REFERENCES.— Duty of superintendent to furnish list of legal
investments, see § 52; to furnish estimated market value of bonds, see § 53;
to determine valuation of securities in arrears of interest, see § 54.

When superintendent may require sale of securities, see § 65.
Duty of trustees to make investments, see § 251.
Restrictions on taking and holding real estate, see § 240.

Requirements as to mortgage loans, insurance of buildings and recording
of mortgages, see § 241.

Method of carrying investments on books, see § 246.
Amortization of securities, see § 246.

Criminal liability of trustees for unlawful investments, see Penal Law,
§ 296, post.

General Corporation Law, §§ 13 and 14, relating to the acquisition of
real property, are excluded by this section from application to savings
banks,

LIABILITY OF TRUSTEES.— Trustees of a savings bank are under a
positive duty to see to it that the funds of the bank are not invested con-
trary to law, and a disregard of that obligation renders the trustees per-
sonally liable. Paine v. Barnum, 59 How. Pr. 303; Paine v. Mead, 59 How.
Pr. 318; Hun v. Cary, 82 N. Y. 65.

This rule is now qualified by the last paragraph of § 239.

When a loss sustained by a savings bank through the illegal purchase by
the trustees of certain bonds of a foreign state has been made good by third
persons who gave their obligations to the bank in compliance with a require-
ment imposed by the superintendent as a condition of permitting the bank
to continue in business, the trustees are released from liability to the bank.
Hun v. Van Dyck, 26 Hun 567, aff’d 92 N. Y. 660.

DEPRECIATION OF SECURITY.— A savings bank cannot legally retain
and continue an investment which though legal when made has become illegal
by reason of the changed condition and character of the security. In such
a case the superintendent of banks had power, under the former Banking
Law, to require the bank to dispose of the security. The manner of making
the change of investment rests in his sound discretion, but the power should

o
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be so exercised as to prevent loss or embarrassment in the business of the
bank. Atty.-Gen. Rep. (1908) 371.
This is now covered by § &5.

UNAUTHORIZED SECURITY ACCEPTED AS PAYMENT.—A savings
bank may accept in payment of a debt securities not authorized by statute
a8 investments. Rome Savings Bank v. Krug, 102 N. Y. 331.

SUBDIVISION 3

To fulfill the requirements of the statute the bonds or obligations must
not only be issued by a State, but must be obligations of the State for
which the credit of the State is pledged. Atty.-Gen. Rep. (1909) 730.

The bonds of the Board of Commissioners of the Port of New Orleans are
not legal investments for savings banks. Atty.-Gen. Rep. (1909) 730; Atty.-
Gen. Rep. (1911), vol. 2, p. 611.

A state’s resistance of the payment of its bonds on the ground that the
Constitution did not authorize the creation of the debt is not a default in
payment within the meaning of the statute. Atty.-Gen. Rep. (1892) 64.

That ten years have not elapsed wince the admission of a state to the
Union does not prevent its bonds from being authorized investments, if
gince becoming a State it has never defaulted in the payment of any of its
obligations. Atty.-Gen. Rep. (1909) 728,

In 1891 the Attorney-General gave his opinion that the bonds of the State
of Minnesota would not be legal investments for savings banks until all of
the bonds issued in 1853 and known as “ Minnesota State Railroad Bonds ” had
been cancelled or the State had been released from diability thereon. Atty.-
Gen. Rep. (1891) 260.

Where the State is restrained by injunction from paying the interest, this
does not constitute a default. Op. Atty.-Gen., Feb. 19, 1915.

Bonds of the territory of Hawaii are legal investments for the savings
banks of this State. Atty.-Gen., August 10, 1914.

The following State bonds, according to the rulings of the Attorney-Gen-
eral, are legal investments for savings banks in this State: Bonds of the
State of Colorado, Atty.-Gen. Rep. (1892) 64; bonds of the State of Okla-
homa, Atty.-Gen. Rep. (1909) 728; bonds of the State of New Mexico issued
pursuant to an act of the legislature approved Jume 1, 1912, Atty.-Gen.
Rep. (1913), vol. 2, p. 391; the refunding bonds of the State of Tennessee
issued pursuant to the act of the General Assembly approved February 21,
1913, Atty.-Gen. Rep. (1913), vol. 2, p. 158.

Bonds or certificates of indebtedness of the Ohio State University, if issued
in conformity to the statutes of Ohio, are “ interest bearing obligations ”’ of
that State, and are-legal investments for savings banks. Atty.-Gen. Rep.
(1892) 2865.

In 1912 the Attorney-General gave his opinion that the bonds of the State
of Louisiana were not legal investments for savings banks, because that
State had defaulted in the payment of certain of its obligations known as
“baby bonds.” Abty.-Gen. Rep. (1912) 346. But later, upon a fuller pres-
entation of the facts, the Attorney-General ruled that the “baby bonds »
were mnot obligations for which the credit of the State was pledged, and
therefore that the State was not in default; and that bonds about to be
issued by the State pursuant to constitutional and statutory authority to
refund certain bonds known as “ Consolidated Bonds,” authorized by the
legislature of 1892, issued in 1895, and constituting legal investments for
savings banks in New York, were likewise legal investments.

Tax anticipation bonde of Arizona are not legal investments. Atty.-Gen.

Rep., May 11, 1921.




§ 239. Savings Bawnks. 243

SUBDIVISION 4

See General Municipel Law, § 7, making municipal bonds e charge upon
the municipality and providing for their payment.

The fact that the inhabitants of a village or school district do not own the
fee of the land on which they reside, as where the land in the village or
district is held on long leases, does not prevent the bonds of the village or
school district from being authorized investments under this subdivision.
Atty.-Gen. Rep. (1899), 275.

Warrants issued by the City of Buffalo pursuant to Laws of 1889, ch. 323,
as amended by Laws of 1890, ch. 383, are “ interest bearing obligations ” of
said city within the meaning of this subdivision, and are legal investments
for savings banks. Atty.-Gen. Rep. (1891), 213.

The village and school bonds of the village of Salamanca are legal invest-
ments for savings banks, Atty.-Gen. Rep. (1899), 275.

The bonds of the City of Cohoes, issued under Laws of 1904, ch. 471, are
legal investments for savings banks. Atty.-Gen. Rep. (1909), 738.

A JUDGMENT AGAINST A CITY is not an obligation of the kind de-
;ﬁgbed in the statute as an authorized investment. Atty.-Gen. Rep. (1913),
The bonds of the city of Newark are legal investments for savings banks.
Atty.-Gen., June 11, 1917.

Public service bonds of the City of Des Moines, Iowa, are legal investments
for savings banks. Atty.-Gen. Rep., Dec. 30, 1919.

Default spoken of in subdivision 3 of this section is & business or con-
tractual obh?ation of a state to pay moneys, such as may be enforced inst
it. Bonds of the State of Arkansas are legal investments for savings banks
in this state. Atty.-Gen., Sept. 11, 1917,

Common school warrants of the State of Georgia are not legal investments.
Atty.-Gen. Rep., April 18, 1921.

SUBDIVISION 5

5 5(!8) l;gfge Island does “ adjoin ”” the state of New York. Atty.-Gen. Rep,,
an. 8, X

The trustees of a savings bank should not allow bonds of a city to remain
past due in their hands, nor should they enter into an agreement with the
city to extend the time of payment of the bonds while other bonds of the
same issue would be paid. Atty.-Gen. Rep. (1911), vol. 2, p. 196:

The words “ The valuation of said city for purposes of taxation,” as used
in the third sentence of this subdivision, means the sum at which the property
is assessed. Atty.-Gen. ReP. (1911), vol. 2, p. 686.

In estimating the valuation of property for purposes of taxation to deter-
mine whether the indebtedness of a city of another State exceeds 7 per cent.
of such valuation, it is proper to include the valuation placed upon money and
credits in said city pursuant to the statutes of the State in which it is
situated. Op. Atty.-Gen., April 27, 1914.

Said valuation includes personal property as well as real estate. Atty.-Gen.
Rep. (19011), vol. 2, p. 133.

l’;l computing the indebtedness of a city to determine whether it exceeds
7 per cent, of the “valuation of said city for purposes of taxation,” tax
certificates of the city should be added to the city’s eral indebtedness
only when the faith and credit of the municipality are pledged for their pay-
ment so that the obligation created is gemeral; and even then they shourd
not be so added until there is a failure of the special fund devoted to their
redemption. Atty.-Gen. Rep. (1896), 249.

The amount of securities in the city’s sinking fund should be deducted
from its indebtedness Atty.-Gen. Rep. (1895), 309.

Bonds of the city of Covington Ky., are still legal. Atty.-Gen. Rep.
Apr. 29, 1921,
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Within the meaning of this subdivision debts incurred by a state during
a period when it no legal state government recognized by the United
States, as was the situation in Texas from 1861 to 1869, are not debts
“ authorized by the legislature of * * * such state to be contracted; ”
and the failure of a state to pay its indebtedness incurred in aid of the
rebellion against the United States, which it was forbidden to pay by the
Fourteenth Amendment to the United States Constitution, is not a repudia-
tion or default in payment. Atty.-Gen. Rep. (1912), vol. 2, p. 442,

Tha certain bonds of the Territory of Florida, issued in aid of various
corporations, and certain bonds of the State of Florida, issued in aid of cer-
tain railroads, remain unpaid, is not such a default on the part of the State
of Florida as to render the bonds of the City of Jacksonviﬂe illegal invest-
ments for eavings banks. The unpaid bonds having been illegally issued. Op.
Atty.-Gen., June 9, 1914,

The following municipal bonds, according to the opinion of the Attorney-
General, are legal investments for savings banks in this State: Bonds of
the city of Dallas, Texas, Atty.-Gen. Rep. (1912), vol. 2, p. 442; bonds of
the city of Seattle, Washington, Atty.-Gen. Rep. (1910), p. 830; bonds of
Kansas City, Kansas, Atty.-Gen. Rep. (1910), p. 827; the improvement bonds
of the city of Portland, Oregon, issued pursuant to § 383-a of the Portland
charter, Atty.-Gen. Rep. (1913), vol. 2, p. 288.

The bonds of the city of San Frencisco are no longer legal investments, as
the indebtedness of the city exceeds 7 per cent. of the assessed value of prop-
ertg therein. Op. Atty.-Gen., March 12, 1915.

onds of the city of Omaha, Nebraska, are legal investments for savings
banks. Atty.-Gen. Rep., February 29, 1916.

Bonds of the city of El Paso, Texas, are legal investments for savings
banks. Atty.-Gen. Reg., April 20, 1916.

Independent school district bonds of the city of Duluth, Minnesota, are not
legal investments for savings banks. Atty.-Gen. Rep., July 26, 1915.

Bonds of the city of Tacoma, Wash., are legal investments for savings banks.
Atty.-Gen. Rep., Oct. 29, 1920.

Bonds of cities of Missouri are not illegal because of default of that state
of its bonds. Atty.-Gen. Rep., March 29, 1921.

Bonds of cities of West Virginia are not illegal because that state failed to
pay a judgment. Atty.-Gen. Rep., Apr. 1, 1921,

Local improvement certificates of indebtedness of the city of St. Paul, Minn.,
are legal investments. Atty.-Gen. Rep., Nov. 9, 1920.

A savings bank cannot participate in a mortgage investment. Atty.-Gen.
Rep., Feb. 19, 1919.

SUBDIVISION 6

A twenty-one year lease with a privilege of two remnewals of twenty-one
years each is not an incumbrance which will prevent a savings bank from
taking a mortgage of the fee. Atty.-Gen. Rep. (1896) 171.

Installments of assessments not yet due are not incumbrances which pre-
cludes a loan by a savings bank. Atty.-Gen. Rep., Apr. 12, 1920.

A savings bank may take a mortgage upon an undivided interest in real
cstate held by tenants in common, provided that the mortgage share is of
the prescri value. The fact that others than the mortgagor have interest
in commglt; with him does not constitute an incumbrance. Atty.-Gen. Rep.
(1896) 271.

A szwings bank may invest in a second mortgage when it holds the first
mortgege on the same property. The intent of theh section with respect to
“ unincumbered ” real property is to secure to the bank a first lien. The
same result may be accomplished by discharging the first mortgage and
taking a new one for the entire loan. Atty.-Gen. Rep. (1809) 723.

As savings banks by continuous practice for at least 25 years have invested
in guaranteed mortgages, it would seem that such practice should be allowed
to be continued. Atty.-Gen. Rep. Nov. 19, 1918.

RESTRICTIVE COVENANT AS AN INCUMBRANCE.—If a restrictive
covenant affecting the use of real estate is not in the nature of & condition,
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and no forfeiture or disturbance of title can result from its breach, and the
value of the property will not be reduced in consequence thereof, it is not
an incumbrance within the meaning of this subdivision; but the effect of the
restriction should be considered by the trustees of the bank in estimating
the value of the property. Atty.-Gen. Rep. (1891) 51.

A MORTGAGE OF A LEASEHOLD ESTATE, though the term of the lease
is ninety-nine years, is not an authorized investment. Atty.-Gen. Rep. (1899)
275.

BONDS SECURED BY TRUST MORTGAGE.— Bonds secured by a mort-
gage executed by a corporation to a trustee are not legal investments for
savings banke except in so far as the statute (see subd. 7) expressly author-
izes investment in such securities. The mortgages contemplated by subdi-
vision 6 are such as vest in the bank, directly or by assignment, title to
the mortgage as well as to the bond and the right to foreclose without the
intervention of a trustee. Atty.-Gen. Rep. (1892) 299; Atty.-Gen. Rep.
(1902) 245.

In the case of a trust mortgage it makes no difference that the savings
bank takes all the bonds. Atty.-Gen. Rep. (1892) 299.

A loan made by a savings bank to individuals, but for the benefit of a
foreign corporation, with collateral security of the foreign corporation’s
notes secured by trust deeds upon unimproved vacant land in a foreign
state, the value of the land being not more than one-fifth of the amount of
the loan, is illegal and renders the trustees personally liable. Paine v.
Barnum, 59 How. Pr. 303. See also Paine v. Irwin, 59 How. Pr. 316; Paine v.
Meade, 59 How. Pr. 318.

PARTICIPATION MORTGAGE NOT AUTHORIZED.— Real estate upon
which a savings bank would have been authorized to loan $65,000 was mort-
gaged to the extent of $74,000. A proposal was made that the mortgagee
assign his mortgage to the bank so that the latter would become the absolute
owner thereof to the extent of $65,000, with the right to collect that sum
with interest before any money was payable to the mortgagee; that if more
should be collected the bank should pay it over to the mortgagee, who should
bave the right to an accounting of all such excess moneys received by the
bank. Attorney-General O’Malley gave his opinion that while the proposed
plan would not violate the statutory prohibition against lending more than
sixty per cent. of the value of the land, it placed the bank in the position
of a trustee, and that the Banking Law did not permit a savings bank to
enter transactions of that character. Atty.-Gen. Rep. (1910) 853.

BUILDING LOAN.— Real estate upon which a building is in the process
of construction must, until completion of the building, be deemed “ unpro-
ductive ” within the meaning of this subdivision. Its prospective value
cannot be considered. Hence a “ building loan ” or loan for the purpose of
constructing & building cannot exceed forty per cent. of the value of the
land at the time when the loan is authorized and the value of the land
certified by the trustees. Atty.-Gen. Rep. (1912), vol. 2, p. 318.

AMOUNT OF SURPLUS THAT MAY BE INVESTED ON MORTGAGE.—
Under the language of this subdivision as it formerly stood, the limitation
that “not more than sixty-five per centum of the whole amount of deposits
shall be so loaned or invested ” applied to deposits only and had no reference
to surplus. Atty.-Gen. Rep. (1906) 501.

But now the surplus constitutes the guaranty fund (§ 252) and the present
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subdivision prohibits the investment of more than sixty-five per centum of
the deposits “ and guaranty fund ” on mortgage.

VIOLATION NOT AVAILABLE TO DEBTOR.—That a loan upon bond
and mortgage was made by the savings banks in violation of the provisions
of this subdivision, the mortgage not being a first lien and the value of the
mortgaged property not being certified, is not available as a defense to the
debtor. Auburn Savings Bank v. Brinkerhoff, 44 Hun 142,

SUBDIVISION 7 (a)

In mentioning the bonds of a railroad company the statute has reference
to bonds of which the company is the maker or obligor and for the payment
of which it is directly liable in an action on the bonds. Atty.-Gen. Rep.
(1904) 365. '

The Manhattan Elevated Railway Company was held by the Attorney-
General to be a “ railroad corporation ” within the meaning of this paragraph.
Atty.-Gen. Rep. (1899) 183; Atty.-Gen. Rep. (1902) 217.

The 3% per cent. bonds of the New York Central & Hudson River Railroad
Company, due 1997, are not first mortgage bonds within the meaning of this
paragraph. Op. Atty.-Gen., Dec. 17, 1914.

Railroad bonds, which are legal investments for savings banks, are not
deprived of their status by the extension of the lien of the mortgage by which
they are secured to cover additional railroad properties on which there are
prior mortgage liens. Op. Atty.-Gen., March 12, 1915.

The 314 per cent. bonds of the New York Central & Hudson River Railroad
Company secured by the company’s mortgage of 1897 are not rendered illegal
as investments for savings banks by reason of the extension of the lien of that
mortgage to cover additional railroad properties acquired through the con-
solidation of April 16, 1913, upon which properties there exist prior mortgage
liens, securing bonds of the constituent companies assumed by the New York
Central & Hudson River Railroad Company at the date of the consolidation,
which bonds the mortgage of 1897 does not purport to retire. Atty.-Gen.
Rep., March 12, 1915.

Bonds of the New York Central & Hudson River Railroad Company under
its refunding improvement mortgage to the Guaranty Trust Company, dated,
October 1, 1913, are legal investments for savings banks. Atty.-Gen. Rep.,
May 27, 1915.

The 314 per cent. bonds of the New York Central & Hudson River Railroad
Company, due 1997, are not first mortgage bonds within the meaning of
paragraph a, subdivision 7, of sec. 239 of the Banking Law. Atty.-Gen. Rep.,
December 17, 1914.

Assumed bonds of the Buffalo, Rochester & Pittsburgh Railroad, a company
complying with paragraph (a) of subdivision 7 are legal investments. Atty.-
Gen. Rep., March 12, 1915.

Bonds of the Fonda, Johnstown & Gloversville Railroad Company are legal
investments for savings banks although the company has recently ceased
to pay four per cent. on its capital stock. Atty.-Gen. Rep., March 16, 1915.

Mortgage bonds of other railroads assumed by a railroad complying with
this paragraph are legal investments. Op. Atty.-Gen., March 12, 1915.

A CHANGE OF MOTIVE POWER from steam to electricity, as authorized
by law, does not affect the legality of investments in the company’s bonds.
Atty.-Gen. Rep. (1902) 217.
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SUBDIVISION 7 (b)

The refunding bonds of the Chicago & Alton Railroad Company are legal
investment for savings banks. Atty.-Gen. Rep. (1900) 192.

Mortgage bonds of other railroads, assumed by the Chicago & Northwestern
Railroad which has acquired their properties, are lawful investments for
savings banks under the terms of subdivision 7 (b) of section 239 of the
Banking Law. Atty.-Gen. Rep., March 12, 1915.

The bonds of the Burlington, Cedar Rapids and Northern Railway Company
are not legal investments for savings banks, because the property of that
company was conveyed to the Chicago, Rock Island and Pacific Railroad
Company, which is not mentioned in paragraph (b), and the subsidiary com-
panies of which are not mentioned in paragraph (c). The fact that the lat-
ter company executed a mortgage providing for the payment of the bonds of
the former company does not affect the situation, as that mortgage is only
a collateral undertaking. Atty.-Gen. Rep. (1904) 338; Atty.-Gen. Rep. (1904)
365.

SUBDIVISION 7 (c)

The following bonds of the Chicago, Milwaukee & St. Paul Railway Com-
pany are legal investments: The 25-year, 4 per cent., gold bonds of 1909; the
16-year, 4 per cent., European loan of 1910, debenture bonds, and the 414 per
cent. convertible gold bonds of 1912. Op. Atty.-Gen., April 14, 1914.

Mortgage bonds of other railroads assumed by a railroad company with
this paragraph are legal investmenta. Op. Atty.-Gen., March 12, 1915.

Bonds assumed in the same manner by railroads complying with paragraph
(c) of section 239, subdivision 7 are also legal investments. Atty.-Gen. Rep.,
March 12, 1916.

SUBDIVISION 7 (d)

Bonds of the Fonda, Johnstown & Gloversville Railroad Company are legal
investments for savings banks, although the company has recently ceased to
pay 4 per cent. on its capital stock. Atty.-Gen. Rep., March 16, 1915.

Refunding railroad bonds issued to retire all prior mortgage debts, if once
established as legal investments, are not rendered illegal through the acquisi-
tion by the railroad of additional properties upon which there are mortgage
debts. It is immaterial whether or not such debtz are assumed by the rail-
road, and if assumed, whether or not the lien of the refunding mortgages is
extended to cover such properties. Op. Atty.-Gen., March 12, 1915.

Mortgage bonds of other railroads assumed by a railroad company with
this paragraph are legal investments. Op. Atty.-Gen., March 12, 1915.

SUBDIVISION 7 (e)

The words “ gross earnings ” as used in § 239, subd. 7-e of the Banking
Law cf this State includes gross earnings of the lessee railroad corporation
notwithstanding the fact that the report of said company to the railroad
commission is made separately from that of the lessor. Atty.-Gen. Rep.,
December 11, 1914.

The proviso of this paragraph with respect to dividends means payment of
dividends in cash; a stock dividend will not suffice. Atty.-Gen. Rep. (1908)
371.

The statute does not require that the railroad issuing the bonds shall have
owned five hundred miles of track for five years preceding the date of the
investment by the savings bank. It is enough that the railroad owns that
amount of track when the investment is made. Atty.-Gen. Rep. (1908) 712,




248 Ba~xkine Law. § 239.

In computing the gross earnings of the railroad company, the rentals for
the year of “all leased lines ” must be included, but not rentals for track,
yards, terminals, office or facilities or properties other than leased lines.
Atty.-Gen. Rep. (1909) 740.

It seems that the bonds secured by the Northern Division mortgage of the
Eastern Railway Company of Minnesota (a company which has been absorbed
by the Great Northern Railway Company) are legal investments for savings
banks. Atty.-Gen. Rep. (1909) 712.

In January, 1908, the bonds of the Missouri Pacific Railway Company
ceased to be legal investments for savings banks. Atty.-Gen. Rep. (1908) 371.

Mortgage bonds of other railroads assumed by a railroad which must comply
with this paragraph are not legal investments unless such assumed bonds
comply with paragraph (g). Op. Atty.-Gen., March 12, 1916.

Railroads which must comply with paragraph (e) of subdivision 7 are not
entitled to have bonds assumed by them listed as lawful investments unless
the assumed bonds comply with paragraph (g), that is, are refunded by bonds
which are themselves legal investments. Assumed bonds of the Baltimore &
Ohio Railroad are not therefore lawful investments, because its refunding
bonds are not legal investments. Atty.-Gen. Rep., March 12, 1915.

Refunding railroad bonds issued to retire all prior mortgage debts, once
established as legal investments for savings banks, are not rendered illegal
through the acquisition by the railroad company of additional properties upon
which there are at the date of purchase mortgage debts then assumed, or
not assumed, by the railroad company, and if assumed, whether or not the
lien of the refunding mortgage is extended to cover the equities in these
after acquired properties. ‘Atty.-Gen. Rep. March 12, 1915.

SUBDIVISION 7 (i)
The two year period starts from March 1, 1921. Atty.-Gen. Rep. March 7.
1921

SUBDIVISION 8

See note to § 261.

Though the investments which a savings bank is authorized to make do
not include commercial paper, and a promissory note discounted by such a
bank may be void, the bank may nevertheless recover the money lent thereon.
Pratt v. Short, 79 N. Y. 437; Rome Savings Bank v. Krug, 102 N. Y. 331.

A savings bank having discounted promissory notes may accept in satisfac-
tion of the debt the notes of other persons and may recover thereon. Rome
Savings Bank v. Krug, 102 N. Y. 331.

Where money is lent by a savings bank by way of discount of promissory
notes, but upon the security of a bond and mortgage as well, the mortgage is
valid and may be enforced. Pratt v. Eaton, 79 N. Y. 449. See also Auburn
Savings Bank v. Brinkerhoff, 4¢ Hun 142.

SALE OF PLEDGED STOCK ON STOCK EXCHANGE.— A savings bank
holding corporate stock pledged as security for a loan may sell the stock
through e broker on the New York Stock Exchange, and a contract with a
broker for the purpose is binding upon the bank. The loan on the security
of the stock is not void, and even if it were voidable, the fact does not affect
the rights of the broker, who is under no duty to inquire as to the bank’s
title to the stock. Sistare v. Best, 88 N. Y. 527, aff’g 24 Hun 384.

SUBDIVISION 98

BANK BUILDING.— The purchase of an unnecessarily expensive property
as a home for the bank is not justified even though it is for a fair value
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and the motive of the trustees is to advertise the bank. Hun. v. Cary, 82
N. Y. 65.

ERECTING BUILDINGS AS AN INVESTMENT.— The erection of houses
by a savings bank upon land purchased by it is an unauthorized investment,
although the land was bought at foreclosure of a mortgage owned by the bank.
Atty.-Gen. Rep. (1908) 378.

SUBDIVISION 11
The “principal place of business ” of the Firet Federal Banking Corpo-
ration is not in the State of New York, while ite “ home office” may be.
Atty.-Gen. Rep. Sept. 30, 1920.

§ 239-a. Investment of deposits, etc., in judgments against the State.

A savings bank may also invest moneys deposited therein, the
sums credited to the guaranty fund thereof and the income derived
therefrom in:

1. Judgments heretofore or hereafter obtained against the state,
for or on account of any liability or obligation created or incurred
by the state,

2. Contracts entered into by the special examiner and appraiser
of canal lands and the owner of lands, structures and waters or
property rights pertaining thereto or connected therewith, here-
tofore appropriated or damaged by the state in the construction
of the improved canals, as provided for by chapter one hundred
and ninety-five of the laws of nineteen hundred and eight and acts
amendatory thereof.

And it is hereby authorized to purchase, take an assignment of,
hold, sell and assign said judgments and contracts, and to liqui-
date and settle the same with the state as hereinafter provided.

On obtaining a judgment or entering into a contract, and on the
approval by the attorney-general of the title to lands, structures
and waters appropriated or damaged, as herein provided, the at-
torney-general may certify such approval to the person or persons
entitled to payment by reason of such appropriation or damage, in
duplicate.

Every such assignment and every subsequent assignment thereof
by the bank shall be in duplicate and set forth the postoffice ad-
dress of the assignee; and one copy thereof must be forthwith filed
by the assignee with the comptroller.

On the assignment of such judgment or contract to a savings
bank, the assignor shall thereupon deliver to such savings bank the
duplicate certificates of the attorney-general, one of which shall
thereupon be filed by such savings bank with the state comptroller.

The comptroller is hereby authorized and it shall be his duty
fo pay to such savings bank immediately upon the effecting of any
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such assignment and the filing thereof with him, the interest, if
any, accrued on such judgment or contract debt to the time of the
effecting of the assignment, and he shall on the first day of January
of each year, until the judgment or contract debt is paid in full,
pay to such bank or its assigns the interest which has accrued
thereon since the time of effecting the assignment, provided, how-
ever, that the comptroller may at any time serve upon such bank
or its assignee, either personally or by mailing the same to the
postoffice address given in the assignment, a notice to the effect that
funds are available for the payment of the same and that he is
authorized and ready to issue his warrant to pay the same, where-
upon it shall be the duty of every such assignee to accept such
payment. Interest shall be allowed and paid by the state on each
such judgment or contract so assigned until the twentieth day
after the service by the comptroller of the aforementioned notice or
until payment, if payment be sooner made. At any time after such
assignment and certificate by the attorney-general shall be filed
with the comptroller, the comptroller may demand of the attorney-
general that the abstract of title and certificate of search as to in-
cumbrances and all releases, waivers, contract settlements, convey-
ances and other instruments affecting such title be filed forthwith
in the office of the comptroller. The filing thereof shall thereupon
authorize the comptroller to make payment as hereinabove pro-
vided.

In determining the value of the assets or property held by a
savings bank or of said judgments or contracts the superintendent
of banks shall value such judgments and contracts at the face
value thereof with accrued interest.

A savings bank shall not purchase any such judgments or con-
tract and take an assignment thereof unless such assignment shall
be indorsed with the approval of the attorney-general, and, upon
said approval being so indorsed, the judgment or contract assigned
shall thereby become and remain until paid-a valid obligation of
the state to the assignee thereof, or to its successor or assigns, for
the amount therein specified.

The word “ judgment ” as used in this section includes and is
intended to be synonymous with the words “ determination ” and
“award.”

Added by L, 1915, ch. 269. In effect April 93, 1915,
Amended by L. 1920, chap. 701, In effect May 11, 1820,
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§ 240. Restrictions on taking and holding real estate.

The cost of the plot and building or buildings for the trans-
action of the business of a savings bank shall in no case exceed
twenty-five per centum of the guaranty fund of such savings bank,
except with the approval of the superintendent of banks; and
before the purchase of such property is made or the erection of
a building or buildings is commenced the estimate of the cost
thereof and plans of the building or buildings shall be submitted
to the superintendent for such approval.

All real estate purchased by any savings bank or taken by it
in satisfaction of debts due it, shall be conveyed to it directly by
name and the conveyance shall be immediately recorded in the
office of the proper recording officer of the county in which such
real estate is located.

Every parcel of real estate purchased or acquired by any savings
bank shall be sold by it within five years from the date on which
it shall have been acquired unless:

1. There shall be a building thereon occupied by the savings
bank as an office; or

2. The superintendent of banks, on application of its board
of trustees, shall have extended the time within which such sale
shall be made.

Source.— The first paragraph is from former § 147; “net surplus” has
been changed to “guaranty fund.” The second paragraph is new and is
adapted from former § 27, subd. 3, relating to the recording of mortgages
taken to secure loans. The second and third paragraphs are identical
with § 107, relating to banks, and § 189, relating to trust companies.

The last paragraph is taken from former § 147, subd. 2, second sentence.

CROSS-REFERENCES.— Purposes for which real estate may be acquired,
see § 239, subd. 9.

Recording mortgages and assignments thereof, see § 241.

Restrictions on taking and holding real estate by other corporations and
individuals under this chapter, see cross-references under § 107.

For extension of time to dispose of real estate, see § 49, subd. 3.
For investment in real estate, see § 239, subd. 9.

The approval of the Superintendent of Banks, as required by this section
may be given nunc pro tunc, when the trustees have proceeded in good faith
and in ignorance of the statutory requirement. Atty.-Gen. Rep. (1896) 193.



252 Barnging Law. § 241.

§ 241. Requirements as to mortgage loans; abstract of title or title
policy; insurance of buildings; recording.

1. In all cases of loans upon real property, a bond secured by
a mortgage of the real estate upon which the loan is made,
together with a complete abstract of title to such real estate, signed
by the person or corporation furnishing such abstract of title, or
the production, for registration of the mortgage, of -a duplicate
certificate of title under the land registration laws of the state of
New York, or a policy of title insurance of a title company author-
ized to insure titles to real estate in the state of New York, shall
be required of the borrower..

2. Whenever buildings are included in the valuation of any real
property upon which ‘& loan shall be made by a savings bank,
they shall be insured by the mortgagor in such company or com-
panies as the savings bank shall direct, and the policy of insur-
ance shall be duly -assigned to the savings bank, or the loss made
payable to the savings bank, as its interest may appear; and any
such savings bank may renew such policy ‘of insurance in the
same or such other company or companies as it may elect, from
year to year, or for a longer or shorter term, in case the mortgagor
shall neglect to do so, and may charge the amount paid to the
mortgagor. All the necessary charges and expenses paid by the
savings bank for such renewal or renewals shall be paid by the
mortgagor to the savings bank and shall be a lien upon the prop-
erty mortgaged, recoverable with interest from the time of pay-
ment as part of .the moneys secured to be paid -by the mortgage.

3. Every mortgage and every assignment of a mortgage taken
or held by a savings hank shall immediately ‘be recorded or regis-
tered under the land registration law in the office of the proper
recording officer of the county in which the real property described
in the mortgage is located.

Source.— Former §§ I50, 15F, 27 subd. 3.
Amended by L. 1817, chap. 187. In effect April 16, 1917.

Subdivision 1 is taken from the second sentence of former § 150; the pro-
visions as to abstract of title and policy of title insurance are new.

Subdivision 2 is taken from former § 151 without substantial change.
Subdivision 3 is taken from former § 27, subd. 3, without substantial change.

The provisions of former § 150 that “ all expenses of searches, examinations
and certificates of title, and of drawing, perfecti and recording papers,
shall be paid by the borrower,” have seen omitted from the present section
because subd. 1 now requires the borrower to furnish an abstract of title or
policy of title insurance, and § €65, subd. 3. authorizes the savings bank to
require the borrower to pay “ all expenses of searches, examinations and cer-
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tificates of title, including the drawing, perfecting and recording of papers,”
and empowers the attorney for the savings bank to collect of the borrower
and retain for his own use the usual fees for such services.

CROSS-REFERENCES.— Recording deeds, see § 240.

Attorney’s fees and expenses connected with mortgage loans, see § 265,
subd. 3, and note.

INSURANCE.— While a savings bank making a loan upon mortgage has
the right to insist, by virtue of this section, that the mortgagor cancel his
existing insurance policies upon the property and procure insurance in a
company designated by the bank’s directors, the right may be waived. The
right having been waived, the bank cannot thereafter procure additional
insurance at the mortgagor’s expense in the absence of any new reason
therefor. Heal v. Richmond County Sav. Bank, 127 App. Div. 428, af’d in
196 N. Y. 549.

MORTGAGE TAX.— The tax on mortgages (Tax Iaw, Art. II) is not a
part of the “expcnses * * * of recording papers” which former section
150 imposed upon the borrower. The mortgagee, even though a savings bank,
is primarily liable to pay the tax. Atty.-Gen. Rep. (1908) 504; Atty.-Gen.
Rep. (1908) 507.

§ 242. Restrictions on dealing in commodities or in exchange, gold
or silver. :

1. A savings bank shall not purchase, deal or trade in any
goods, wares, merchandise or commodities whatever, except such
personal property as may be necessary for the transaction of its
authorized business.

2. A savings bank shall not, nor shall any officer thereof in his
regular attendance upon the business of the savings bank, in any
manner buy or sell exchange, gold or silver, except as authorized
by subdivision four and seven of section two hundred thirty-eight
of this article.

Source.— Former § 152.

Amended by L. 1915, Chap. 372. In effect May 1, 1915.
The amendment of 1915 added the words “ four and ” insubd. 2.

There is no authority for savings banks to sell food drafts under the
American Relief Adm. plan. Atty.-Gen. Re}. June 24, 1920,

§ 243. Restrictions on borrowing money, pledging securities and
issuing certificates of deposit.

A savings bank shall not

1. Borrow money, or pledge or hypothecate any of its securities
as collateral for the repayment of money borrowed, except with
the written approval of the superintendent of banks and in pursu-
ance of a resolution adopted by a vote of a majority of its board of
trustees duly entered upon their minutes, whereon shall be re-
corded by ayes and nays the vote of each trustee.
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2. Make or issue any certificate of deposit payable either on
demand or at a fixed day except as provided in section two hum-
dred and forty-eight of this act.

Source.~Former § 152, second and third sentences.

Amended by L. 1920, ch. 129. In effect March 30, 1920.

CROSS REFERENCE.— For power to borrow money and pledge securities,
see § 238, subd. 5.

PLEDGE TO SECURE DEPOSITS.—The pledge of securities by a savings
bank to secure deposits made by a postal savings bank or depos<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>