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ANALYSIS
OF

VOLUME SECOND.

BOOK III.

PRIVATE LAW CONTINUED.

Chap. V.—Of Polygamy.

§ I. ART. XCIV.

'Fne Mosaic Laics permitted more than one Wife. P. 1—7.

Polygamy in use among the/ ancestors of the Israelites ; ex. Abra=

ham and Jacob, p. 1.— also after Moses' time ; ex. GiJeon, Jair, lb-

zan, Abdon, Caleb, (1 Chron ii. 18 ) Manasseh, Shaharaim, Joash,

&c. p. 2, 3.—very common; proved from the number of the first-born,

p. 4, 5. ; from the law of Exod. xxi. 9, 10. p. 6. ; and from the pro-

hibition in Lev. xviii. of marrying a wife's sister, p. 6.—Notice of

PremontiaCs Letters on Monogamy.

§ 2. ART. XCV.

Moses was, notwithstanding, no favourer of Polygamy, but merely toler-

ated it on account of the hardness of the people's hearts. P. 7— 12.

Natural proportion of the sexes equal ; Adam had only one wife ; so

also Noah's sons but one each, p. 8.—Moses prohibited eunuchism,

which is indispensable to polygamy, p. 9.*- He also, ineffect, prohibited

favouritism and seraglios, or state-polygamy, p. 10, 1 1 —The law

of Lev. xv. 18. counteracted polygamy, p. 11.—Its decrease proved

from Prov xxxi. 10— 31. and Hos. iii. 2 p. 11, 12.— It ceased after

the captivity, p. 12.

vol. ii, at



11 ANALYSIS.

§ 3. ART. XCVI.

A Closer Investigation of the Reasons which might determine Moses not

to prohibit Polygamy. P. 1
2— 1 9.

Montesquieu's error as to more females being born in Asia than

males, p. 1+ —The reverse found in Minorca by Armstrong, p. 14.

—

Moses found polygamy among the Israelites, p. 15 —Difficulty of

eradicating inveterate customs, ib —Whether climate had any effect,

p. 10 — Early puberty in southern countries, p 16, 17.—War law

respecting female captives, p. 17 —Purchase of Arabian girls, p. 18.

—Reference to Captain Niebuhr's and Mr. Wood's accounts of

Arabian poverty, p. 18.

§ 4. ART. XCVII.

Limitation of Polygamy—Moses allowed more than one Wife, but prohi-

bited many; that is, probably, more than four. P. 19—21.

This presumable from Jacob's case ; from the Arabian custom, as

sanctioned by Mahomet ; and from the Talmud, and doctrine of the

Rabbins, p. 19, 20.—Moses prohibited the future king of Israel from

having many wives, p. 19.

Chap. VI.—Certain Peculiarities relative to Marriage

among the Israelites. P. 21.

§ i. ART. XCVIII.

Of Levitate- Marriage, that is, the Marriage of a Childless Brother's

Widow. P 21— 33.

Etymology of the term Levirute, p. 21 .—Etymology of tsy, and most

other Hebrew law-terms, unknown, p 2'2.—The Levirate-law very

early in Palestine; story of Tamar, p 23.— Origin of the law un-

known, till lately illustrated by Sussmilch and Euler, from the infor-

mation of the Russian generals respecting the Mongols, p. 24—27.—
Mongols not descended from the ten tribes, p. 25.—Strange custom

among. thern, p.,26.—Progress of the law traced, p. 27, 28.—a hard-

ship on men, and unfavourable to female morals, p. 28, 29.—Moses*
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plans for obviating its evils, p. 29, 30.—Ceremony of the shoe ; the

widow did not spit in the refuser's face ; criticism on vasa Sip^l,

(Deut. xxv o.) p. 30, 31.—Whether brother (Deut. xxv. 5—10.)

means, as some have maintained, only a relation, p. 32.—Where no

brother, or when he declined, the law extended to the next kinsman,

p. 32.—Case of Ruth, p. 2S, 32.—No Levirate-marriages among the

modern Jews.

§ 2. ART. XCIX.

Of Marriage with a person of inferior rank ; and of the Restraints laid

upon Priests, in regard to the circumstances of the Wives whom they

might marry. P. 33— 35.

Equality of rank in marriages disregarded in the East, p. 33.—Rea-

son of the difference of Oriental and Occidental manners here, p. 34-.

-—The Mosaic statute respecting the marriage of priests, ib.—The

law stricter in Ezekiel's time, p. 35.

§ 3. ART. C.

An Israelite might many out of his tribe ; he 7idghtevcn marry a Heathen

Woman, if not a Canaanite. P. 36—38.

Fallacy of the contrary opinion proved from Numb, xxxvi. and Deut.

xxi 10 ; and from the relationship of Mary and Elizabeth, p. 3d,

37.—Origin of it, p. 36 —Only one exception, where an heiress, ib.

—Why marriages with Canaanitish women forbidden, p. 37.—Why
Solomon censured for marrying heathens, p. 38.

Chap. VII.—Of Marriages betwixt Near Relations.

§ 1. ART. CI.

General Remarks on the present application of the Mosaic Laws to the

Marriages of Near Relations. P. 39—46.

Reference to a particular Dissertation, by the Author, on this sub-

ject, p 39.— Mosaic marriage-laws still in so far valid among Pro-

testants, p. 40,—The Pope can dispense with them, by the decision

of the council of Trent, p. 41.— Case of Henry VIII. and the conse*
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if ANALYSIS*

quences of the Pope's conduct, p. 42.—The Author's opinion of that

case, ib.— Different interpretations of the Mosaic statute; 1. Some

think no marriages forbidden, but those expressly mentioned by

Moses, ib.—2. Others favour the doctrine of forbidden degrees, p. 43.

— 3. Others (Baumgarten and the Author) regard some of the prohi-

bitions as moral and indispensable, but others as only civil and dis-

pensable, p. 44.—How sovereigns should act on this principle, p. 45.

§ 2. ART. CII.

Of certain Words and Expressions used by 3Ioses, in his Laws on the

subject of Marriages among Relations. P. 46—52.

Uncovering nakedness, p. 47.—lira *)XU?, p. 48, 49.—TTOf, p. 50.—

ma, ncrr, ban, p. 51.

§ 2. ART. CHI.

What we viust presuppose in our investigation of the Reasons for which

Moses prohibited the Marriages of Near Relations. P. 52— 54.

Moses nowhere explicitly mentions what he disapproved in them ;

but only gives us to understand, in general, that they were so sinful,

that God could justly punish the Canaanites on account of them.—

The Canaanites, of course, must have been conscious of their sinful-

ness; and therefore Moses prohibited them, as violations of the laws

of universal natural morality, and not from mere political expedi-

ency, p. 53.

§ 4. ART. CIV.

Horror natural is is neither the cause of the disallowance of such 3Iar-

riages in general, nor of the Mosaic Prohibitions in particular. P. 54
— 56.

The doctrine of Honor naturalis contrary to the feelings of nature,

and to the evidence of the history of nations, both civilized and sa-

vage, p. 55.—That Moses had no idea of it, is clear from his account

of the first pair> p. 56.

§ 5. ART. CV.

Whether the Children of such Marriages do physically degenerate. P. 56
— 62.



ANALYSTS. t

The hypotheses of Buffon and Hutcheson, deduced from the supposed

degeneracy of horses bred from parents too nearly connected, un-

founded, and at any rate inapplicable here, p. 56—58.—No corpo-

ral degeneracy among the Egyptians, Persians, Grecians, &c ; and

Moses testifies that the Canaanites were of gigantic stature, p. 59.—
Objection, from the state of the Americans on their first discovery,

examined, p. 60, 61.

§ 6. ART. CVI.

The object of the Prohibitory Statutes was neither, ( 1
.
) to promote the

closer union of Mankind at large, by the means of Marriage ; nor yet',

(2.) to prevent the excessive power ofparticular Families P. 62—64.

They allowed the marriage of cousins- german, which, as Moses knew,

had likewise been usual among the ancestors of the Israelites : hence

they must have proved quite inadequate to the first purpose, p 63.

—

Families gain nothing by marrying within themselves, but much by

intermarriages with other families ; and Moses obliged heiresses to

marry within their own tribe, which shews he had not the second

object in view, p. 63.

§ 7. ART. CVII.

Concerning Respectus Parentelae. P. 64"— 68.

Rcspectus Parentela* explained, p 64.—Never insinuated by Moses as

a ground of his prohibitions, ib.—At any rate, only the voluntary

abandonment of a natural right, p. 65.—Children often placed above

their parents ; Joseph, David, Saul, p. 65, 66.—Sovereigns also marry

subjects j Qu«en Anne> p. 66.—Marriage of a stepmother prohibit*

ed ; yet no feeling of Respectus Parentelaz could operate there, p. 67,

—Only in one rare case, and while parents were alive, could it ope-

rate, as a concurring cause of prohibition, p. 68.

§ 8. ART. CVIII.

The true cause of the Prohibition is, that without it, Whoredom, and early

Corruption in Families, cannot be prevented. P. 68—77.

Dangers of free intercourse between brothers and sisters, if incest-

uous marriages allowed, p. 68.—Seduction, under the hope of mar-
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riage, ib.—Its dreadful consequences, particularly in early youth,

p. 69, 70. —Effects of tolerating marriages between parents and chil-

dren, p. 71.—Importance of female virtue to society, p. 72.— Conse-

quences of a prevalent disregard to it, p. 7 3.— Divorce, poisoning,

Lues, &c. and national ruin, p 74.—These the causes of the Mosaic

prohibitions, p 75.—Why incest not sinful at first, p. 75.— arid only

when it becomes national, p. 76.

§ 9. ART. CIX.

Wherefore Moses has prohibited some other Marriages, betides those be-

tween Parents and Children, Brothers and Sisters ? P. 76— 82.

The intercourse even between cousins gives opportunities of corrup-

tion ; and by the ancient Roman law they were interdicted from

marrying, p. 77.—Much here depends on national customs; the

right of kissing among the Romans ; the use of the veil among the

Hebrews and Arabs, p. 78.—Mahomet's rules of wearing the veil

agree exactly with the Mosaic prohibitions, p 79.— excepting in the

case of the brother's wife, p. 80.—Yet Moses prohibited that marri-

age, (excepting where the Lev irate- law operated,) because of the

danger of such a reversionary right, p. 81.— and, for the same rea-

son, he prohibited marriage with a paternal uncle's widow, p. 81.

§ 10. ART. CX.

Tlie Consuetudinary Laws of the Israelites on this subject, before the time

of Moses—His two Statutes. P. S2— 84.

Not all the prohibited marriages previously lawful ; Abraham would

not have married his uterine sister, p. 82.—Commerce with a daugh-

ter unknown even in Sodom, p. 83.—Circumstances of Moses' paren-

tage, p. 83. —His first statute contains only prohibitions ; the second

specifies the punishments, p. 83.—What these were, p. 84.

§ 11. ART. cxr.

Moses declares the prohibited Marriages, Abominations, and Sins for

which God punished even other Nations ; and therefore morally wrong.

P. 84—88.
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Moses, as an inspired prophet and moralist, declares the Canaanites

just objects of the divine wrath for their incestuous marriages, and

other abominations, p. 85.—An illustration of Lev. xviii. p. 86.

—

Its general introduction ; its detail of prohibitions ; and its conclu-

sion, as referring to the whole; and not, as some say, only to those of

adultery, &c. immediately preceding, p. 87.—The Egyptian theo-

logy also countenanced incest ; Marriage of Osyris and Isis, p. 87.

—The above illustration confirmed by Lev. xx.

§ 12. ART. CXII.

Whether Moses is to be understood a~ declaring all the Marriages that he

forbids, or those only of the very nearest Relations, to be morally evil,

and to constitute the abomination of the Egyptians and Canaanites.

P. 88—95.

The prohibited marriages of two classes; the first, indispensable and

abominable ; the second, those more remote, less dangerous, and dis-

pensable, p. 89.—The latter, from difference in national customs, not

so determinable as the former, ib.—Marriage with a foster-sister

prohibited in Arabia, and why, ib.—Moses punishes those of class

first with death, but those of class second, only with civil penalties,

p. 99.—The former alone constitute the Canaanitish abominations
j

ficc proofs of this, p 90—92.—Allowing those of class second to be

abominations also, still the prohibitions affect not us; this is Baum-

garten's doctrine, and the Author's, p 93.—List of marriages in the

two classes ; One marriage of an intermediate nature, p 94,

§ 13. ART. CXIII.

Prohibited Marriages of Class First ; viz. those between Parents and

Children, and between Step-Parents and Step-Children ; or Parents-in~

law and Children-in'law. P. 95— 103.

The marriage of a father with a daughter not directly mentioned,

and why, p 96 —With an uterine mother, p. 9S.—With a step-

mother ; case of Reuben and Absalom, p 99 —This, the marriage

reprobated by St. Paul, 1 Cor. v. 1 — 5 —Jewish abuse of proselvte-

baptism, p 100 —With a grand-daughter, ib,—With a mother in-

a +
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law, step-daughter, &c. p. 101.—The latter common in some pari:,

of Germany, and ought to be prohibited, p. 102.

§ 14 ART. CX1V.

Of the Prohibition of Marriage between Brothers and Sisters P. 103

— 107.

It extends to step-sisters as well as uterine ; Criticism on BohVs

translation of rnfcltt, p 103.—There, stricter than the previous usage,

from Abraham's example, and why, p. 101- —An attempt to clear

up the difficulties of Lev. xviii. 1 1 . respecting marriage with a step-

daughter, p. 101—103.

§ 15. ART. CXV.

Whether, in Lev. xviii. 1 1. the Marriage of Step-Sons with Step-Daugh-

ters be prohibited. P. 107— 111.

An account of Samuel Bohl's treatise and doctrine on this point, p.

108.—He followed Raschi, Menochius, and Cramer, p. 109.—Why
his adversaries coald not answer him, ib.—Yet easily answered up-

on his own grammatical principles, p. 110.

§ 1G. ART. CXVI.

Of the Marriage of Relations less near than those already mentioned,

P. 112— 117.

1. With a father or mother's sister, prohibited, p. 112—With a de-

ceased wife's sister, permitted, but simultaneous marriage of sisters

prohibited, and why, p. 1 12, II 3.—With a deceased brother's widow

prohibited, unless childless, p. 1 14—With a paternal uncle's widow,

p. 115.—True meaning of 'nnir, p. 114-, 115.—With a deceased

wife's stepmother not prohibited, and why, p: 117.

§ 17. ART. CXVII.

Only those Marriages are prohibited, which Moses has expressly specified,

and not others, though in Hie degrees if affinity. P. 1 17— 1 22.

The doctrine of forbidden degress, p. 117 —The six marriages not

mentioned by Moses, p. 118. not prohibited ; for four reasons,
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p. 118— 122.—In the East a niece more distant than an aunt, and

how, p. 120.—Marriage with a deceased wife's sister permitted ; but

not with a brother's widow, p. 122.—Decisive arguments these,

against the consequential system.

Chap. VIII.—Of Cohabitation, Divorce, and Pro-

vision for Widows.

§ 1. ART. CXVIII.

Laws respecting Cohabitation. P. 123— 127.

State of the case in monogamous countries, p. 123—Different in po-

lygamous; the Turkish law, as stated by Motraye, p* 124 —The

Mosaic regulation deducible from Exod. xxi. 10, 11,; absurdly ex-

pounded by some, both Jewish and Christian, commentators, p. 125.

—

Rabbinical conceits on this subject, p. 126.—Important remark from

Levit.xv. 18., p. 127.

§ 2. ART. CXIX.

Concerning Divorce. P. 127— 140.

Moses regarded divorce as sinful ; remark on Gen. ii. 24., p. 127.—

The statute of Deut. xxiv. 1— 4 properly translated, p. 128.—Error

of Luther's and other versions, p. 129.—Distinction of Vivortium and

Repudium, p. 129.—Moses does not speak of judicial, but arbitrary-

divorce ; authorised, however, by consuetudinary law, p. 129, 130.

—Error of commentators, from confounding these different things,

p. 130, 131.—A judicial divorce for whoredom impossible, p 131.

—

Dispute between the schools of Hillel and Shammai, p. 132.—Divorce-

law of the Koran, p. 133, 134 —Arabian divorce oral, and often

irrevocable, p. 134.—The Mosaic regulations required writing, and

were otherwise calculated to obstruct divorces, by creating delay,

giving time for reconciliation, &c, p. 135— 137.—The re-union of

the parties imposssible, if the woman had married another husband,

and why, p. 1 37.—The Mahometan law absurdly the reverse, p. 1 38.

—The right of divorce how forfeited, p. 1 8 9.
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§ 3. ART. CXX.

77/e Disputes between the Schools of Hillel nwrf Shammai, on Divorce.

The Decision of Christ on the Subject, with its application to our

Christian Marriage Laws. P. 140— 154.

Notice concerning Selden, De Uxore Hebraica, p. 140.

—

HilleVs

doctrine stated and examined, p. 14-1.

—

Shammai's, p. 142.—Remark

on tmj*, p. 142.— Christ's decision, and limitation of divorce,

p. 143 —Eight supposed omissions in it, stated and accounted for,

p. 144— 147.—If divorce allowable for a wife's mismanagement,

p. 146.—English law relative to a wife's debts, p 147 —Christ's

doctrine does not absolutely prohibit magistrates from granting a

divorce on other grounds, besides those specified in the New Testa-

ment, p 148.—Yet frequency of divorce a great evil ; as exempli-

fied in Rome, p. 149.—Our Christian divorce law unwarrantably

requires a proof rarely attainable, p. 150.—A curious case proposed

to a Consistory, p. 151.—Their decision right; its ground wrong,

p. 151, 152.—Shrewd conjecture of Sir John Pringle, relative to

vacuus, Matth. v. 32. p. 153.

§ 4. ART. CXXI.

Of Provisionfor the Wife after the Husband's Death. P. 154.

If she had no children, the Levirate law secured this; if she had, it

was left to filial duty. Among the Arabs, secured by marriage-

contract, p. 154.

Chap. IX.—Laws respecting Slaves and Servants.

§ 1. art. cxxir.

Moses permuted Slavery, which was already in Use ; but he did so under

certain Limitations. P. 155— 158.

Slavery before Moses' time subsisted among the Israelites and the

neighbouring nations, p. 155.— Its advantages and evils stated,

p. 156, 157.—Moses permitted, but restricted it, p. 157.
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§ 2. ART. CXXIII.

Of the Different Ways in which people acquired, or became, Slaves--

P. 158— 164-.

I. War j circumstances relative to the Hebrew war-laws, p. 15!).

II. Purchase, of whichfour kinds (1.) Transfer of servants; meaning

of f]D3 riDpn ; sale of the 32,000 Midianitish virgins, p. 1(50.—(2)

Self-sale from poverty, p. 160.— (3.) Sale of children; remark on

the story of the two harlots, 2 Kings iii p. 16 1.—Common fate of

illegitimate children, and evils of foundling hospitals, p. 162.

—

(4-.) Sale of debtors and their families, p. 162.— III. The mar-

riage of slaves ; Contubertiium as distinguished from Conjuguim,

p. 1 63.—Slaves born in the house ; Abraham's 3 1 8, p. 1 6$.

§ 3. ART. CXXIV.

Two Laws relative to the Value of Slaves. P. 164— 169.

The value of slaves variable, depending on various circumstances,

p. 164.— and, therefore, a medium rate fixed by Moses only in two

necessary cases
; frst, where killed by a pushing ox, p. 1 65.—

secondly, where, after devotement to the sanctuary, a release was

wished for, p. 166.— Here the appretiation made, in fve different rates,

according to age and usefulness, p. 167.—This first application of

the laws of mortality, slated and illustrated, p. 167— 169.

§ 4. ART. CXXV.

Mancipia Publica et Sacra. P. 169, 170.

Slaves of this description before Moses, p. 169.—Of the 32,000

Midianitish virgins, 252 became slaves to the sanctuary, p. 170.—

So also the Gibeonites ; who were termed O s3ro, and why ; and so

Samuel, ib.

§ 5. ART. CXXVI.

Of the Property which the Hebrew Servant might possess—the Right

a Master had to beat his Slaves— its Limitations—and the Manumis-

sion of Slaves P 170— 173.
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The Hebrew servant might have property and even slaves, ex- Ziba,

and purchase his freedom, p. 171.—The master had a right to beat

his slave, but not to kill or maim him, p. 172.—The consequence of

so doing, ib.—Manumission i meaning of ^sn, p, 173.

§ 6. ART. CXXVII.

Of the Privileges of the Hebrew Savant, and his Manumission in the

Seventh Year. P. 1 7 5 — 1 8 2.

Distinctions between a foreign and a Hebrew servant ; sense of

»liy, p 175, 176.—Two periods of freedom to the latter, the seventh

vear and the fiftieth, p. 176, 177 —Boring the ear; Moses wished to

discourage it, and why, p. 1 7 8.— Gratuities given to servants on dis-

mission, p. 179.—Difference between the statutes of Exodus and

Deuteronomy not a contradiction ; tht; latter an amendment of the

former, p. 180.—The rights of the Hebrew servant afterwards in-

fringed, p. IS I.—Curious fact from Jeremiah, p. 182.

§ 7. ART. CXXVIII.

Other Statutes relating to Slaves—their Circumcision, fyc. P. J 82— 184.

Circumcision of foreign slaves enjoined ; but it did not imply con-

version, p. 183.—The Sabbatical rest extended to slaves, p. 184.—

Slaves invited to the offering feasts, p 184.

§ S. ART. CXXIX.

Concerning Day Labourersfor Hire. P. 185, 186.

They shared in the Sabbatical rest, and their hire was to be daily

paid ; but Moses does not fix it, and why ; in Christ's time it was

a Denarius, p, 1 85.—Story from the Talmud, of the manner in which

the Jews parried the claim of the Egyptians for the vessels carried

off from their ancestors, p. 18(3.

§ 9. ART CXXX.

The Ox, when threshing, not to be muzzled—a Statute, which, besides its

''feral meaning, i?np!icd also, that Servants employed in the preparation
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of Victuals and Drink, were not to be prohibited from tasting them.

P. 186—191.

Ancient Oriental mode of threshing with oxen, still the same at

Aleppo, and in Malabar, p. 187.—Gratitude to the ox for his aid,

p. !88.—Cruelty and evils of tantalizing servants, p. 188, 189.

—

Curious passage from Job and the Talmud, p. 190.—Hirelings here

on a footing with servants, p 191.

Chap. X.—Of the Laws respecting the Goel, or

Blood-avenger.

$ 1. ART. CXXXI.

Of the Hebrew and Arabic Names of the Blood avenger. P. 192— 195.

Luther's happy appellation of this personage and his office, p. 192.—

Meaning of the term b«2 (Goel) ; a conjecture of the Author's,

p. 193.—The Arabian term Tair, equivalent to the Latin Supersics,

p. 194.—InSyriac no propername for him, and whence this, ib.

) 2. ART. CXXXII.

Origin of the Goe\ from the State of Nature. P. 195— 197.

Kstions in their infant state all similar ; necessity of making blood-

avengement a common cause, where no laws to punish murder,

p. 195.—The duty naturally devolved on the family of the mur-

dered, p. 196.—Practice of the Caribs here actually the same as

that of the Hebrews and Arabs, p. 196.—Commandment, concerning

murder, given after the flood, commonly misunderstood, p. 197.

§ 3. ART. CXXXIII.

Of the Mischievous Consequences which, in process of time, may, and, in

fact, generally do, ensuefrom the Lavj of the Blood-avenger. P. 198

—201.

Danger to the innocent, from his impatience to be revenged, p. 198.

—

and from his disdaining to inquire into circumstaoce3, p. 199.—The
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cause of family feuds and murders for many generations, p. 200.-—

-

Hence the necessity of judicial trial and punishment, p. 201.

§ 4. ART. CXXXIV.

Description of the Tair, or Blood-avenger among the Arabs. P. 202

—214.

This description applicable to Arabia Pctma and Deserta, but not to

Arabia Felix, and why, p. 202.—Revenge a noble virtue among the

Arabs, p. 203.—The great theme of their finest poems, p. 204.—

Yet their vindictive artifices very mean, p. 205.—Story of Kais,

p. 206—209.—and very cruel; Story of Muharrik, p. 209.

—

Mahomet's injudicious plan for mitigating their revenge, p. 210,

21 1.

—

Chardm's account of the effect of his law in Persia, p. 212.—

Anieux's, of its non-effect among the Arabs in Palestine, p. 213.—

§ 5. ART. CXXXV.

Comparison between Arabian Blood- avengement and European Duelling.

P. 214—219.

Duelling allowable and magnanimousina state of nature, and farprefer-

able to Arabian blood-avengement, p. 215.— Both ought to cease in a

iiate of society, p. 216.—The difficulty of putting a stop to them;

prohibitions ineffectual, even though sanctioned with death, as by

Louis XlVth"s plan, p. 217.—or by a stigma of infamy, p. 218.—

Wisdom of Moses* procedure, p. 219.

§ 6. ART. CXXXVI.

Of the Procedure of Moses with regard to the Rights of the Goel

P. 219—228.

The Gobi frequently mentioned by Moses, otherwise than as an aven-

ger, p 219.— In Job, God compared to him, p. 220.— Gol'lism presup-

posed in Exod. xxi. 12., ib.— Goel first spoken of as avenger in

Numb. xxxv. 12.; Rebecca apparently afraid of him, p. 221.

—

Moses appoints six cities of refuge, p. 222.— Orders the roads to

them to be kept in order, ib.—Real murderers not protected,

p. 223.— Only the man-slayer, and until the high-priest's death,
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p. 224-.—Retaliation of murder thus prevented, p. 225.—But one

instance of the abuse of Gollism (Joab), p. 226.—David Goel to Saul,

Jonathan, and Ammon, p. 226, 227.—The Goel prohibited from com-

pounding for blood, p. 227.

§ 7. ART. CXXXVII.

Of the other Rights of the Goel ; and concerning Guardians. P. 224

—230.

The right of redeeming his kinsman's land ; and of having restitution

made to him, as nearest heir, p. 228.

—

Miggpel, who? ib.—Guar-

dianship usufructuary among the Arabs, ib —Nothing of guardians

in Moses; Mordecai not Esthers guardian ; real sense of "|?2N ; amis-

take in Luther, p. 229.—The Vulgate version correct, p. 230.

Chap. XI.—Laws respecting Strangers, Aged, Deaf,

Blind, and Poor Persons.

§ 1. ART. cxxxvnr.

Of Strangers. P. 2 3 1— 2 3 3

.

Distinction between oro and CD^Win, p. 231.—Strangers classed

with other objects of compassion, p. 232.— Israelites enjoined to treat

them kindly, for various reasons, p. 232.— Under the same law as na-

tives in most respects, p. 233.

§ 2. ART. CXXX1X.

Of Naturalization — Who might and might not receive the Rights of

Citizenship among the Israelites. P. 233— 239.

True meaning of entering the congregation of the Lord, p. 233.

—

Edomites and Egyptians naturalized in the third generation, p. 234.

—

Even Canaanites sometimes naturalized, ex. Uriah, p. 23.5. —Ammon-
ites and Moabites, never ; nor eunuchs, p. 235.

—

Bastard not meant

by imrc, or more properly, V C373, p. 236, 237.—A conjecture by

the Author's father, p. 238.
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§3. ART. CXL,

Of the Veneration paid to Old Age. P. 239, 240.

Remark by Montesquieu ; Mosaic statute of Lev. xix. 32., p. 239.

$ 4. ART. CXLI.

Laws respecting the Deaf and Blind. P. 240, 241.

Malicious tricks common among the Israelites, p. 240.—Of different

kinds in different nations, p. 241.—Statutes of Lev. xix. 4.; and

Deut. xxvii. 18, p. 241.

§ 5. ART. CXLH.

Concerning the Poor— We must distinguish between Poor and Beggars—

Moses never mentions the latter. P. 241—253.

The poor defined and described, p. 242.—Beggars, who? no objects

of legislative concern, as poor, and why, p 243.—A burden on th«

public; thieves; propagators of contagion, e- g. small-pox, p. 244,

24.J.— Trifling and indiscriminate alms useless • and not a Christian

good work, p. 246— 248.—Beggars not mentioned in the Old Testa-

ment ; and if in the New Testament, certainly not strolling ones,

p 249 —Mosaic statutes inapplicable to beggars, ib.— Begging arises

from great cities; Palestine then had none such, p. 250.—Israelites

unlikely to beg, or to encourage beggars, p. 251.—Why begging so

common with us, p. 252.

§ 6 ART. CXLIII.

Laws and Exhortations given by Moses, together with ancient usages in

favour of the Poor. P. 254—262.

Moses expected that there would always be poor, p 254 —Lending

to the poor, p. 255 —Poor's right of gleaning, 25(3.—Noticed by

Job, p. 257.— Similar right among the Arabs, ib.—Right to the pro-

duce of the Sabbatical year, p. 258 —To a share of the second tithe9

and firstlings; what these were? p. 258, 259.

—

Joy meant a. feast,

ib.—Humanity of this law, ib.—-Christ at such a feast in a Pharisee's
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hoiwe, p. 260. -—The poor had a sort of right to feasts and presents

frotn the rich, ib.—David's request to Nabal, and its result, p. 261.

Chap. XII.—Of Personal Rights and Obligations*

Part I.—Of Vows.

§ 1. ART. CXLIV.

Of Voivs in general, and considered as binding, and acceptable to God.

P. 263—269.

God's acceptance of vows not to be taken for granted, p. 203.—
Many vows directly sinful, e.g. Corban, p. 264.—Many sinful, as being

useless, ib.— Fasting, dress, p. 265.—Vows not obligatory under the

New Ttst. and why, ib.—but binding on the Israelites, though nei-

ther enjoined nor encouraged, p. 260.— Probably a more ancient

usage, ib.—A divine legislator alone can declare God's acceptance

of vows, and obviate their evils, p 267 —Different views of Protes-

tants and Catholics on this subject, p. 268.

J
2. ART. CXLV-.

It is an essential requisite in a Vow, that it be orally expressed—The dif-

ferent sorts of Voivs—Jep/itha's Vovj considered. P. 269—290.

Vows must be orally uttered, and not merely resolved on; the neces-

sity of this distinction, p 269-— to prevent tormenting thoughts of

vows, p. 270.—blasphemous thoughts ; Xaldnipter, p. 271.—Vow of

Qierem, p. 272.

—

Cherem of a city, p. 273.— History of Jericho, and

fulfilment of Joshua's curse, p. 274 — Saul's abuse of Cherem, p. 275.

—Jephtha's still greater, p. 276.— His vow rash, absurd, unlawful,

p. 277.—His daughter really sacrificed, p. 278.—An inadvertence of

expositors, in their zeal to obviate difficulties here, p. 279-—Differ-

ent vows of dedication, 113, p 280 —Vow of tithe, from Jacob's ex-

ample, p. 2S!.—Vow of self-devotement, p 282.—Devotement of

children to God ; Samuel, p. 283.—Vows of self-interdiction, TDK,

ib.— Nazaritism explained, p. 284.— Probably prior to Moses, p. 285.

—Not necessarily perpetual, ib.— Even Samson in so far deviated

from it, ib.—No such thing as vows of virginity, p. 286.—Argu-

b
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merits against nunnism and celibacy, ib.—Jephtha's daughter not

made a nun, p. 288.—nor sent to the tabernacle, p. 239—-Ideas these,

unworthy of Protestant expositors, p. 290.

—

Josephus
1

testimony to

the reality of the sacrifice, p. 290.

$ 3. ART. CXLVI.

Ordinances that lessened the inconveniences of Rash Vows. P. 291—293,

Vows remissible in certain cases; with whom the power of remission

was lodged, p. 291.—Vows of wives and daughters, p. 292.—The

priests had no interest in persuading the people to make vows, as they

have in Catholic countries, p. 293.

Chap. XII.

—

Part II.—Of Debts, Pledges, and Usury.

§ l. ART. CXLVII.

General Remarks on the great Difference between our Laws, and those of

the Israelites, respecting matters of Debt. P. 291—299.

The circumstances of the people different, p. 294- —Poor; but all

possessed of landed property, p. 295.—Loans, therefore, always safe,

ib.—Justice likewise summary, p. 296.—No privileged orders, nor

any encouragement to commerce, p. 297.—German debt-lawB too

mild ; English, too severe, p. 298.—Imprisonment and slavery con-

trasted, p. 299.

§ 2. ART. CXLVIIL

Judicial Procedure in cases of Debt—Legal Execution, and its Objects-

P. 300— 311.

Closes adhered here to the law of usage, p. 300.—Describes, in Job,

the abuses of justice, p. 301.— Objecta Executionis, (I.) Land, or

rather crops, p. 302.— (2) Horses; (3) Clothes, p. 303.—Upper

and under garment, p 30-t.—Explanation of Matth v. 40. ;
%nur. and

iptMTtof, p. 305.— (4-.) The debtor's person and family attachable, pc
306.— Nehemiah's procedure, to relieve oppressed debtors, resembles

the Roman Nova Tabula, p. 307.— Christ's parable of the debtor

sold, p. 308 —(5.) Cattle; (6 ) .Furniture ; (7.) Ornament*, p. 30».
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—Ear-riags, &c. often superstitiously consecrated, or regarded as

amulets, p. 310.

§ 3. ART. CXLIX.

Imprisonment not used to enforce Payment, and still less, Torture. P. 3 1 i

—314.

Cruelty and absurdity of imprisonment for debt, p. 31 1.—Moses did

not even punish crimes by imprisonment, p. 312.—If in use 1500

years after, that proceeded from the adoption of foreign laws by the

Jews; Explanation of Matth. v. 26. xviii. 30. ib.

—

Delivery to the

tormentors misunderstood ; not a debtor, but a traitor, spoken of in

that parable, p. 313, 314.

§ 4. ART. CL.

Of Pledge. P. 314— 322.

Pledges should be under judicial regulations, to prevent extortion,

p. 315.—Various extortions of lenders described by Job, p. 316.

—

Mosaic regulations ; the creditor durst not enter the debtor's house,

p. 317.—Prohibited also from taking or keeping, (I.) the upper gar-

ment in pledge, and why, p. 318.—The Hyke or Sinda described, p.

319.—(2.) Mills or millstones, and why, p. 320.—In short, any ar-

ticle of indispensable necessity, p. 321.

§ 5. ART. CLI.

Of Suretyship. P. 322, 323.

Only once alluded to by Moses, though perhaps not unusual, p. 322.

—

Frequently, by Solomon; and the surety treated as a debtor, p. 323.

—Dishonesty of rash suretyship, ib.—The hand given to the debtor

in the creditor's presence, ib.

§ 0. ART. CLII.

Of the Equity of taking Interest, and the Reasons thereof P. 324— 2 2<S

,

(1.) From the risk of the capital, p. 324 —(2 ) From the borrower's

advantage by it, p. 325.— (3.) From our own profit by employing it

p. 326.

b 2
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§ 7. ART. CLIN.

TtOO different sorts of Interest, or Usury ; on Money lent, and on Pro?

ducc lent.—Remarks on the latter. P. 327—332.

Usury on money {rvvi) prohibited among the Israelites, p 327.

—

Also, usury on produce, (n^iw). This not so unjust as it seems ; if

under proper stipulations, p. 328 —331.— Roman law, therefore, here

injudicious, p. 328—331.—Per centage first mentioned by Nehemiah,

(r)XK, Caitesinuc,) p. 331.

§ 8. ART. CUV.

Closes permitted the taking of Interest from Strangers; but in his first

Law prohibited the exaction of it from poor Israelites, and in tha:

given forty years after, from Israelites in general P. 332— 336.

His permitting it at all, a proof of its not being in itself unjust or sin-

ful, p. 332 —The suitableness of hh first law to the then circumstances

of the Israelites, p 333 — till defeated by the progress of wealth and

chicane, p. 334.—which rendered the second absolutely necessary, p.

336.— Usurers condemned in the Psalms and Prophets, p. 336.

§ 9. ART. CLV.

Peculiar Circumstances in the Israelitish Polity, which made the Prohibi-

tion of Interest more equitable than it would be among us ; or which

politically recommended it. P. 336— 317.

The prohibition among us would be ruinous, p. 336.—But (see Art.

CLII.) the Israelitish creditor (1.) ran no risk, p. 337.—(2) His

debtors were generally poor
; (3) He could not himself invest money

in land, p. 338 —The folly of urging the prohibition on us, under so

different circumstances, p. 339.—The monied and landed interests, p.

340.— Purchase of land on redemption, p. 341.— Scotch wadsets, p

342.—The laws of several ancient nations unjustly hostile to interest,

p. 342, 343.— Importance of interest to modern commerce, p. 341.

—Were the Israelites likely to lend to foreigners for the sake of in-

terest.' p. 345.—Anciently, loans to foreigners, lost in the event of a

war, p. 346.—Whether Solomon, as a commercial prince, altered the

Mosaic laws, p 347.
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$ 10. ART. CLVI.

A Loan regarded by Moses as an Alms-deed; of course, the subject of his

Exhortations, but not of Legal Constraint. P. 547—333.

Illustration of Deut. xv. 7— 10. by»ba ia*» ; and xxiv. 13. np¥,

p. 348.—To a poor man, a loan far more valuable than daily alms,

p. 349.—But a legislator cannot force such loans, p. 350.—Moses

therefore here only earnestly exhorts, with a promise of the divine

blessing, p. 351.—This plan unsuitable with us, p. 352.

§ 11. ART. CLVII.

In the Seventh Year, a Debtor could not be sued or harassed, because there

was no Crop. P. 353, 354.

This privilege reasonable; Remark on Deut. xv. 1 1 . p. 353.—This

passage generally misunderstood ; Error in Luther's version, p. 354.

§ 12. ART. CLVIII.

Nova Tabula;. P. 354—363.

The Talmud erroneously asserts, that all debts were cancelled in the

seventh year. p. 355.—Whether this were expedient, every 50 or 100

years, p. 356, 360.— If septennial, its effects ruinous, p 357.—Moses

vindicated, p. 358.—Meaning of ntattw, in Deut. xv. p. 359.—Jose-

phus' testimony considered, p. 361.—One instance of Novcc Tabula,

viz. in Nehemiah's time, p. 362.—Nehemiah's disinterestedness, p.

363.

$ 13. ART. CLIX.

Of borroxved Beasts of Burden. P. 364.

Chap. XII.

—

Part III.—Of Injuries done to the Pro-

perty of others, and General Conduct in regard to it.

§ 1. ART. CLX.

Reparation of Injuries done to another's Property. P. 365-^-367,
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Killing a beast of another man's, p. 365.—Damage by a pushing ox,

p. 366.—by an uncovered pit ; and by fire kindled in the fields, p.

367.

$ 2. ART- CLXI.

What was and was not permitted on another's Land—Eating of Grapei

or Ears of Corn there, allowable; but not gathering them into a Vessel

,

nor yet feeding Cattle there. P. 368—372.

(I.) Corn, Deut. xxiii. 26 ; extent of the law, p. 368.—(2 ) Grapes,

Deut. xxiii. 25. This no hardship, where all had vineyards, p. 369.

—Moses indulgent to the cravings of nature; Danger of thwarting

thera too much, p. 370.—(3.) Free pasturage prohibited, and why ;

sons, what? p. 371.

§ 3. ART. CLXII.

Of Tilings given to another in Trust. P. 372— 375.

Different sorts of Deposita, p. 372.—Case of denial; when proved,

p. 373.—If a deposit stolen, no restitution, p. 373.

—

ub C3K, a for-

mula of an oath, p. 374.—If a beast hurt, driven, or stolen, or torn ;

Meaning of ny here, p. 374-, 375.

% 4. ART CLXIII.

The Laws respecting Things found. P. 375—378.

Restoration, on the principle of the tenth commandment; extent of

that principle, p. 375 —A reference to the oath of the supposed find-

er, p. 376.—Duty, on finding a beast lying under his burden, even

an enemy's beast, ib.—The humanity of the Mosaic law here, p. 377.

—All Israelites conversant with the management of cattle, ib.

Chap. XIII.—Obligations and Laws respecting Ani-

mals.

§ I. ART. CLX1V.

Kindness and Compassion towards Animals in general. P. 379—385.

Why, legislator should inculcate this ? Its influence on manners and

laws, p. 379,—Example; butchers hardened by dealing in blood..
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p. 380.—The Author's feelings, on observing that the innkeepers in

a certain part of Germany were all butchers, ib.—Butchers cannot

serve as jurymen in England, p. 381.—Summary of the Mosaic sta-

tutes relating to animals, p. 382.—Objection to the Levites as judges,

from their daily assisting in killing the sacrifices, answered, p. 383.

— (1 ) Difference between an ordinary and supremejudge; the latter,

not the judge of the fact, ib.—(2 ) The Levites appointed as judges,

excused from attendance at the altar, p. 384.

§2. ART. CLXV.

Distinction of Animals in a legislative point ofviexu. P. 385—388.

I. Domestic. II. Wild ; of which last, (1.) edible, or clean ; (2)

not edible, p. 385.—(3) Ravenous; (4) Fishes, p 387.—Moses

takes no notice of the two last, ib.—The Israelites bred no poultry

;

Explanation of Jer. xvii. 1 1.; in should be read 2}\ p. 386.

$ 3. ART. CLXVI.

Of Domestic Animals ; particularly the Ox, Ass, and Horse. P. 3SS—
399.

Importance of the ox, p. 388.—in agriculture, preferable to the horse,

p. 389-—regarded with veneration in ancient times, p 390.— parti-

cularly in Egypt, and why, p. 391 —Ox not to be muzzled when

threshing, &c. ; and why not to be yoked with an ass. p 392 —Mo-

dern preference given to the horse, p 393 —Abstract of the subjoin-

ed Dissertation on the horse, p 394— 396.—Horse-racing important

to the breed, p. 396.—Why Moses, though acquainted with the horse,

did not patronise him, p. 397.—The camel and ass, in Arabia, p. 398.

§ 4. ART. CLXV1I.

Of the Sabbath, as intended for Beasts P. 399, 400.

The Mosaic statute here ; necessity of intermission from labour, p^

399.— Horses soon worn out by daily work, p. 400.

§ 5. ART. CLXV1II.

Castration of Animals forbidden, P. 400—407.



XXIV ANALYSIS.

The Mosaic statute, p. 400.

—

Le Clerc's difficulty obviated, p. 40 1.

—applicable only to stall-fed cattle, p. 402 —The Oriental curb,

nn, p. 404.—Even horses not castrated in Arabia, p. 405.—Castra-

tion, as it affects sheep ; Extract from the Author's treatise on the

Management of Sheep in the East, p. 406.

§ 6. ART. CLXIX.

Concerning the Prohibition ofkilling Beasts, during the abode of the Israel-

ites in the Wilderness, unless they at the same time offered them to the

Lord ; and the use which Moses here made of the Laws to which they

had been accustomed in Egypt. P. 407—416.

Translation of the statute, Lev. xvii. 1—7. p 407.—That Moses al-

lowed beasts not for offerings to be killed any where, a mistake, p.

408.—Different sense of tonu? and n^r, p. 408.—Dr. LilienthaVs Co-

dices and exposition examined, p. 409.—The appetite for flesh, little

in warm countries, p. 410.—But few cattle in the desert, ib.—The

law here necessary to prevent idolatrous sacrifices, p. 411.—Moses

here availed himself of the Egyptian practice, p. 412.—but without

any craft, p. 413.—The prohibition confined to the wilderness, p.

414.-—Ealing them, even us the hart and roe, explained, p. 415.

§ 7. ART. CLXX.

Laws respecting Game P. 416— 418.

Game free to all, but spared in the seventh year, p. 416 —Game laws

must vary with circumstances, p. 418.

§ 8. ART. CLXXI.

Of the Law respecting Birds' Nests found without one's Property. P.

418—429.

Strange explanations of it given by Heumav, Nonne, &c. p. 419.—

How far it really extended, p. 420.—The danger of extirpating any

species of birds, p 420.— Examples from Linnaus, &c. ; the Virgi-

nian crow; the common crow, p. 421.—The Egyptian vulture,

Om ; its use in Criro, p 422.—The Ibis, Seleucis, and Myagrus, in

Palestine, p. 423.—Destruction of sparrows in Prussia, p. 424 —
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Their usefulness, p. 425.—Three reasons for Moses' attention to

birds, p 426.—If Moses meant to inculcate compassion by an ex-

ample, p. 420, 427.—Rules among sportsmen, ib —The blessing of

the fifth commandment, promised by Moses to the keepers of this

law, p. 428.— Reference to a Dissertation of the Author on this law,

p. 42P.

APPENDIX TO ART. CLXVI.

A Dissertation on the most Ancient History ofHorses

and Horsebreedingy in Palestine and the Neighbour-

ing Countries, especially Egypt and Arabia, P. 43

1

—514.

Preface, stating that this Dissertation is founded on Biblical docu-

ments, that is, on the earliest and most authentic records of man-

kind, p. 432.

Introduction. Arabian horses now the noblest ; the Arabs do not

cross with foreign breeds, as we do, p. 453.—That horses degenerate

if the breed not crossed, a mistake, p. 434.

—

"Buffon wrong, in sup-

posing Arabia the original country of the horse, p 435.—Horses nor

found in Arabia till a late period, p. 435.

First Period ; to the time of Moses.

The patriarchs had no horses ; Abraham, whence he came ; who were

the Chaldees, p. 436.—Abraham in Egypt; why horses not among the

king's presents to him, p. 437.—Isaac's, Jacob's, Job's riches ; Scene

of Job's supposed history, p. 438.—Had the Sodomites cavalry?

—

The Si ira-o? of the LXX. not a proper version of UD*i, p. 440.

—

Ana's discovery, not mules, but warm baths, probably those of Callir-

rhoe, p 441—443.—No horses in Arabia in Moses' time ; the Mi-

dianitish plunder, p. 443.—Moses mentions horses in Egypt very

early; in Joseph's time : carriages also, p. 444. —Jacob's burial, p.'

445.— Progress of horsemanship, p. 445—447.—Egypt a country to

Which horses and carriages were suitable, p. 448.—Horses plentiful



XXvl ANALYSIS.

here in Mdses' time ; Pharaoh's cavalry ; Moses' prohibition rek"

tive to Goshen, p. 449.—Job's description of the war-horse, indicates

a foreign animal, p. 450.—A version of it. p 451.— Its beauty and

accuracy, p. 452— Moses the author of Job, p 453.—The horse

probably not indigenous in Egypt p 454 —but very important to

its defence, p. 455.

—

Homer's description of Thebes illustrated p. 4*7.

— His meaning misconceived ; Reference to a work of Fabricy, p. 45S.

—The Egyptian cavalry how stationed p. 459, 460.

—

Diodorus Sicu~

lus' account of Thebes p. 461, 462

Second Period ; from Moses to David's death.

Moses exhorted the Israelites not to be afraid of the Canaanitish

cavalry, p. 463.—and to hough their horses, p. 464.—Joshua found

no cavalry in South Palestine, but numerous in North, p. 465.—

These not from Egypt, but Armenia, p. 466 — After Joshua's

death, iron chariots in South Palestine, p. 466.—The reading in

1 Sam. xiii 5. of 30 000 chariots, examined, p. 467—469.—

Cavalry in North Palestine, in the time of the Judges j Deborah's

song quoted, p. 469.— Horses not in use, when Saul was made

king, p. 470.— David had no cavalry, p. 471.—The king of Aram-

Zoba, who? p 472, 473.—David destroyed all his 7000 horses, ex-

cept 100. p 473 — In the Psalms, the horse only mentioned, as used

by the enemies of God's people, p. 475.—A passage from the Au-

thor's imitation of Psal. viii. p. 476.—The Israelites, however, now

beginning to use horses and mules, p. 476, 477.— Mules probably

from Armenia, p 478.—The Hebrew name of a mule, and the Ger-

man, of a horse, the same ; the probable reason, p. 479.—Remark on

Psal. xxxii. 9 ; the bit, ]Vi, p. 480.—Common version of Psal. lxvi.

12. corrected, p. 481.— TIT)^73, a snare; Catching of wild horses in

Hungary, p 482 — Another remark on Psal. xxxii. ; Cabi, a nose-

ring, p. 483 —Still no horses in Arabia, p 484.

Third Period ; from Solomon to Nebuchadnezzar.

Solomon established a cavalry-force; and from this lime the Israel*

ites ceased to be redoubtable in war, p. 485 —and were never again

formidable till the time of the Maccabees, when they fought on foot,

p. 480 — Solomon stationed his cavalry in particular cities, on the
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Egyptian plan ; The 40,000 stalls, an error, ib.— Solomon's horses

fed, not with oats, but with barley and straw, p. 487.—Solomon's

trade in Egyptian horses, a monopoly, p. 488.—The ancient trans-

ports of cavalry dubious, p. 489.—How the Egyptians came to ex-

port horses, p. 489 —How the Canaanites preferred Egyptian horses

to Armenian, p. 490.—Arabia yet not renowned for horses, p 491.

—What country Coa or Mekkoa is, whence Solomon also purchased

horses, p. 491—1-93.—Egypt still famous for horses; Shishak's

60,000 cavalry, p 493.—Passages from Solomon's writings relative

to horses, p. 494.— Notices of horses in Isaiah's time, p. 495-—
Threshing with them, p. 496— Colour of horses, p. 497.—Habak-

kuk first gives horses to the chariot of God, p. 498.—Horses yet

unshod, p. 499.—The Tyrians, in Ezekiel's time, had their horses

from Armenia; Two inferences hence, p. 499.

Illustration of a Prophecy of Isaiah, (chap. xxi. 7.)

Relative to the conquest of Babylon by Cyrus, p. 500.—Xenophon's

account of camel-cavalry, p. 501.—Cyrus probably had ass-cavalry,

p. 502.

Particulars relative to the Horse in Arabia.

The camel, and not the horse, the animal peculiarly suited to Ara-
.

bia, p. 503 —Used not only in trade, but in war, p. 504.—Arabia

without horses in Strabo's time, p. 505.—But Josephus, not long

after, mentions them as there, p. 506.—When and whence they had

them, uncertain, ib.—Their pretensions, as to 2000 years, and Solo-

mon's stud, very dubious, ib.—Their perfection in horsebreeding, to

what ascribable, p. 507.—Their names of race-horses, p. 50S.

Remarks on the Hebrew Names of the Horse.

Strange, that he has no Egyptian name, p. 509.—The Hebrew Dia

not of Arabic origin, p. 510 — If Persic from Susa, p. 511.—The

other name, tns, perhaps from Fars, the Persian word for a hone,

and also for Persia, strictly so called, p. 512.— Probably the Canaan-

ites, whose language was adopted by Abraham's posterity, became

acquainted with horses thence, p. 513.—Xenophon's Cyropaedia op-

poses this idea, but, perhaps, not on sufficient grounds, p. 513.

C 2
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The Reader is particularly requested to correct with a pen the following mistakes,

as they materially affect the sense.

Page 5. line 1 !. for of, read among.

— 8. — 25. read enumerations.

— — — 26. for attempted, read carried on.

— — — 27. dele so.

— 12. — 8 . read the price of a wife.

— 41

.

— 4. for law, read laws.

— 42. — 19. ./brand, read but.

— 87. — 6. for her, read his.

— 128. — 12. for has, read have.

— 150. — 14. for latter, read Latin.

— 176. — y. for fifteenth, read fiftieth.

— 180. — 9. after also, add Deut. xv. 17.

— 231. — 2. for dumb, read blind.

— 240. — 27. for quiz, by, read squibs, by throwing,

— 330. — 31. for weasels, read weevils.

— 482. — 3. for mws, read miilfi.
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LAWS OF MOSES.

BOOK III. CONTINUED.

CHAPTER V.

OF POLYGAMY,

ART. XCIV.

The Mosaic Laics permitted more than one Wife.

§ 1 . How much soever some may have denied it,

nothing is more certain than that by the civil laws of

Moses, a man was allowed to have more wives than

one. No doubt, all the proofs of this fact, which it is

usual to adduce, are not valid j and to the maintainers

of the opposite opinion, it may be an easy matter to

controvert such as are weak or inaccurate ; but the

following arguments appear to me to place the matter

beyond all doubt.

1. It is certain that before the time of Moses, poly-

gamy was in use among the ancestors of the Israelites,

and that even Abraham and Jacob lived in it. It is

VOX. IT. A
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also certain, that it continued in use after the time of

Moses. I will not interrupt the text with a multitude

of examples* ; but there are two of such weight as

* These I have collected in my Dissertation, On the Marriage

Laws of Moses prohibitory of the Union of Near Relations, p, 231, 232.

;

and as my readers may be interested in seeing them at one view, I

*hall here set them down as they occur in the order of the Biblical

books. The examples of those monarchs, after David's time, who

carried polygamy to an enormous extent, and kept a numerous serag-

lio, such as Solomon, Rehoboam, and Zedekiah, I omit; because I

am sensible that their conduct on this point was contrary to the Mo-

saic statute of Deut. xvii. 17.

(I.) According to Judg. viii. 30. Gideon had many wives, and 70

pons by them.

(2.) Judg. x. 4. Jair had 30 adult sons ; and as it is likely he had

not sons only, but daughters also in proportion, we cannot doubt that

he lived in polygamy, particularly when we reflect that Hebrew

mothers generally nursed their children until in their third year.

(3.) Judg. xii. 9. Ibzan had 30 full-grown sons, and as many full-

grown daughters, which, without polygamy, was impossible ; and

in like manner,

(4.) Judg. xii. 14. Abdon had 40 adult sons, and 30 adult daugh-

ters.

(5.) 1 Sam. i. Elkanah had two wives at once.

(6.) 2 Sam. iii. 7. xii. 8.—We hence see that Saul lived in poly-

gamy.

[1 Chron ii 9, 21. I omit this text, because, as M Premontval

justly remarks, it may be understood of Hezron having married a

second wife after the death of his first. For the same reason, I like-

wise omit 1 Chron. ii. 25, 26 iv 5.] But,

(7.) 1 Chron ii 18. Caleb, the son of Hezron, had two wives.

—

The words of the original literally rendered are, Caleb begat children

by Azubah his uife, and by Jerioth, and these are her (not their) sons.

Here, then, we have a similar case to those recorded in Gen. xvi. 2.

and xxx. 3, 4, 9. where the maid bare children on the wife's bosom,

which were deemed to belong to the latter. Hence the sons of the

maid Jerioth, are ascribed to her mistress, and called her sons, in the
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to merit particular notice.—One of them we find in

1 Chron. vii. 4. where not only the five fathers, named

in the preceding verse, but also their descendants,

forming a tribe of 36,000 men, had lived in polygamy,

which also shews, by the way, that it must have been

more common in some families than in others.—The
other occurs in 2 Chron. xxv. 3. where we see the high-

priest himself, who was of course the authentic ex-

pounder of the Mosaic statutes, taking for Joash, who
clave to him as a son, t:co wives, which shews that he

a 2

singular. Besides her, Caleb had had another concubine, ver. 46.

named Ephah. I do not here include the wife whom he married

after Azubah's death, and who is called Ephrath, ver 19. I only

remark, that she is not to be considered as one and the same person

with Ephah ; because in Hebrew the names are written in quite dif-

ferent characters.

As, however, I am not here concerned for the defence of an inter-

pretation, but for the cause of truth, I must at the same time remark,

that part of what I have now said concerning Caleb will have no

weight, if we admit a various reading of ver. IS. which I have found

in the Cassel MS. and according to which the verse must be rendered,

Caleb begat with Azubah his wife, Jerioth, and these are her (Jerioth's)

sons So the Syriac renders.

In ver. 4S of the same chapter, another concubine, Maacha, is

given to Caleb; but on this I will not lay any stress, because there

is a variety of lection in the passage, and because it may be disputed

whether it is the same Caleb who is here meant, as before.

(8) 1 Chron. vii 14- Manasseh had in like manner a concubine,

and that too, it would appear, during his wife's lifetime.

(9.) I Chron. viii. 8, 9- we read Shaharaim, after he had separated

from his wives, Hushim and Baara, begat, in the land of Moab, with his

wife Hodesch, these sons, Jobab, &c We see here, that before his de-

parture into the country of Moab, this man had had two wives, and

had separated from them, probably to please his new favourite, soon

nfter changing his residen' :e
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had not at any rate looked upon bigamy, as prohibited

by the law of Deut. xvii. 17.

As then, Moses, adhering to established usage, no-

where prohibited a man's taking a second or a third

wife, along with the first, it is clear that, as a civil

right, it continued allowable ; for what has hitherto

been customary, and permitted, remains so, in a civil

sense, as long as no positive law is enacted against it.

Therefore, the objection here made, that Moses no-

where authorizes polygamy, by an express statute, a-

mounts to nothing ; more especially when it is con-

sidered, that, as we shall immediately see under Nos.

3, 4, 5. it is implied in three several texts, that he ac-

tually did authorize it. But although he had not done

so, his silent acquiescence in, and non-prohibition of,

the practice previously held lawful, is quite enough to

sanction our opinion of his having left it still allow

able as a civil right. And,

2. This proof becomes still stronger, when we re-

mark how very common polygamy must have been at

the very time when Moses lived and gave his laws.

For,

When Moses caused the Israelites to be numbered,

he found 603,550 males above 20 years of age. Now,

according to political calculations, the proportion of

those under 20, to those above it, is in general rec-

koned as 12 to 20, or, at any rate, as 12 to 15 ; but

admitting, in the present case, that it was but as 10

to 20, to the above number of adult, males, we should

thus have still to add a half more, or 301,775, for those

under 20, besides 22,000 Levites that were reckoned

separately ; so that the whole number of males must
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have amounted to at least 927,325. Now among all

this people, we find from Numb. iii. 43. that there

were no more than 22,27'3first-born males, of a month

old and upward ; that is, only one first-born among 42 ;

so that, had the Israelites lived in monogamy, it would

follow that every marriage had on an average given

birth to 42 children, which, however, is hardly pos-

sible to be conceived ; whereas if every Israelite had

four or more wives, it was very possible that of every

father on an average that number might have sprung,

and, of course, of 42 Israelites, there would be but

one first-born. At the same time, this being the case,

polygamy must certainly have gone great lengths, and

been very universally practised among them ; and if it

was so, and Moses forbade it by no law, it is obvious

that it continued allowable as a civil right. If in this

deduction there appear any thing dubious or obscure,

I must refer the reader to my Dissertation, De Censi-

bus Hebrworum, in paragraphs 4, 5, and 6. of which, I

have considered this argument at greater length. It

is the second article in my Commentationes per Annos,

1758-1762. Societ. reg. Sclent. Gott. oblatce.

3. The law of Deut. xxi. 15,—17. already explain-

ed, (see Art. LXXXIV.) presupposes the case of a

man having two wives, one of whom he peculiarlv

loves, while the other, whom he hates, is the mother

of his first-born. Now this is the very case which

occurs in Genesis, in the history of Jacob, and his

wives Leah and Rachel ; and this law ordains, that in

such a case the husband was not to bestow the right of

primogeniture upon the son ofthe favourite wife, but to

a 3
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acknowledge as his first-born the son that actually

was so.

4. The law of Exod. xxi. 9, 10. in like manner al-

ready explained, (see Art. LXXXYIII.) expressly

permits the father, who had given his son a slave for

a wife, to give him, some years after, a second wife,

oijreer birth ; and prescribes how the first was then

to be treated. The son was bound to pay her matri-

monial duty as often as she could have claimed it be-

fore his second marriage ; and, therefore, if he did so,

the marriage still subsisted. If he refused, the mar-

riage immediately ceased, and the woman received

her liberty.

When Moses, in Lev. xviii. IS. prohibits a man
from marrying the sister of his wife, to vex her while

she lives, it manifestly supposes the liberty of taking

another wife beside the first, and during her life-time,

provided only it was not her sister. But because the

sense of this passage has been much disputed, and

others, in opposition to the plain words of Moses,

consider it as a general prohibition of polygamy ; as

I cannot with propriety expatiate fully on their expla-

nation here, I must refer the reader to my Disserta-

tion already quoted, On the Mosaic Statutes prohibitory

ofMarriages betivixt Near Relations.

What I have now offered concerning the permission

of polygamy by Moses, on civil grounds, exhibits not

merely my own opinion, but the general opinion of

expositors. No one has disputed it with so much

acuteness as my late friend, M. de Fremontva!y in the

42d, 43d, 44th, and 45th, Letters of his Monogamy.

Wr
hat I have to remark against his opinions, I will not
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here repeat. It is to be found in the Relationes de

Libris Novis, fasc. vi. p. 531,—542. I was then un-

acquainted with the excellent character of that gentle-

man, and his (if possible) too anxious research, and

invincible love of truth ; and to this circumstance it

is to be ascribed, that some of my expressions are, as

he himself in one of his Letters to me phrases it, some-

what keen ; but the amiable nature of his disposition

is, among other circumstances, manifest from this,

that, in the same letter, he not only approves of all

the remarks, without exception, which I had urged

in contradiction of his doctrine, (a compliment I never

had paid me by any other author whose work I had

reviewed) ; but that our controversy also laid the

foundation of a zealous friendship betwixt us, which

only terminated with his life.

ART. XCV.

Moses 'was, notwithstanding, nofavourer of Polygamy,

but merely tolerated it, because of the hardness of

the people's hearts.

§ 2. It does not appear that Moses permitted poly-

gamy willingly, or as a matter of indifference in either

a moral or apolitical view, but, as Christ expresses it,

merely on account of the hardness of the people's

hearts. In other words, he did not approve it, but

found it advisable to tolerate it, as a point of civil ex-

pediency.

His first book, which is entirely historical, includes

many particulars that are by no means calculated to

a 4
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recommend polygamy. According to him, God, even

at the very time "when the rapid population of the

earth was his great object, gave to the first man but

one wife, although it is evident that vfithjbttr wives,

lie could have procreated more children than with

one ; and when, in consequence of the flood, the earth

was to be reduced anew to its original state in this

respect, and God resolved to preserve alive only Noah

and his three sons, we still find that each of them had

but one wife with him. Now had God approved of

polygamy, he would have commanded each of Noah's

sons to marry as many wives as possible, and take with

him into the ark. From these two historical facts,

the natural proportion between the sexes, which, where

population is numerous, cannot be discovered without

much trouble, becomes at once obvious ; and this

very proportion, considering that we actually find

much about the same number of men as of women fit

for the married state, is the strongest possible argu-

ment against polygamy ; the lawfulness or unlawful-

ness of which, as Montesquieu very justly observes,

resolves itself, properly speaking, into a question of

arithmetic. In the enumeration of the people, which

he more than once attempted, Moses may have re-

marked this proportion ; but every reader will at

once perceive, that so to number a nation consisting

of two millions and a half of people, so as thence to

form correct lists of births, is hardly possible ; and,

therefore, under these circumstances, Moses very pro-

bably reasoned with regard to polygamy, in the same

manner as our Siissmilch.—I omit other particulars of

the Mosaic history, concerning which VremontvaVs
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•Monogamy may be consulted ; adding only this one

remark, that we can scarcely read the history of Ja-

cob, without conceiving an aversion and dread—

I

might indeed almost say, a loathing—of polygamy.

I now turn to the consideration of the Mosaic sta-

tutes on the subject.

Moses did not permit eunuchs to be made among

the Israelites. Indeed he went so far as to prohibit

even the castration of cattle, Lev. xxii. 24. ; and be-

sides this, a eunuch that came from another country

to reside among the Israelites, was by a special statute

excluded from ever becoming one of the people of

God, that is, was incapable of enjoying the privileges

and rights of an Israelite, both sacred and civil, Dent,

xxiii. 2. This was an ordinance highly unfavourable

to polygamy. We commonly find polygamy and

eunuchism going together ; and in those countries in

which the former prevails, such as Turkey, Persia, and

China, there are thousands, and even millions of"

eunuchs. Where so many of the males that are born,

can never become husbands and obtain wives, it is

nothing less than merciful to place them beyond the

temptation of longing for a wife ; and, in early in-

fancy, before they know what has befallen them, to

assign them that intermediate state, in which, without

properly belonging to either sex, they are to live, and

earn their bread. Besides, where polygamy is carried

to great lengths, there is, in numerous seraglios, where

a great many women can be but poorly satisfied with

one man, a necessity for vigilant watchers of their

chastity. In these countries, female guardians are

not considered as worthy of such a sacred trust.
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cause they soon become too compassionate towards

their own sex, from participating in their passions ;

and besides, they have intrigues of their own, which

gives men too easy access to the seraglio. But the

worst circumstance of all is, that in warm climates,

women in such a situation are very apt to be guilty of

unnatural practices with one another, which are much
more odious to the men than actual adultery, because

they almost totally extinguish their desire for the male

sex. In a word, without eunuchs, a great seraglio

cannot be guarded ; and of course, a law prohibiting

castration imperceptibly counteracts polygamy. This

is also an observation of M. de Premontval ; but the

two remarks that follow do not seem to have occurred

to him.

1. That sort of polygamy in which a husband de-

votes himself to a favourite, and deprives another wife

of her matrimonial rights as long as he pleases, Moses

did by no means tolerate, but in such a case presented

even a concubinary slave with her freedom, Exod. xxi.

8,—11. His laws, it is true, contain nothing express-

ly in favour of a wife thus treated, that was not a

slave ; but as such an one certainly was not to be on

a worse footing than a slave, of course she had an

undoubted right to insist on matrimonial duty at the

stated times, and on refusal thereof, might surely claim

to be set at liberty as well as a slave.

2. The Mosaic statutes in this manner prevented

at any rate that species of polygamy which, among

people of fortune in the East, constitutes a mere piece

of state, and which, in fact, obliges most of the unfor-

tunate inhabitants of a seraglio to lead the life of nuns.
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They also compelled those who were not able to per-

form matrimonial duty to many wives at the stated

times, rich old men, for instance, to confine their

-

selves to a moderate number. Laws of such a nature

are strong restraints on polygamy ; for the young are

seldom sufficiently opulent to maintain many wives,

particularly when, as Moses ordained, the first wife,

though a slave, was to lack nothing in point of food

and clothing ; and the old, again, though they have

the means in their power, must, under the conditions

prescribed, feel a still stronger hindrance to polygamy,

and one not to be removed even by the greatest af-

fluence.

The law of Lev. xv. 18. which declared a husband,

after intercourse with his wife, unclean for a whole

day, interposed a still farther difficulty in the way of

polygamy. For as the husband was obliged to per-

form matrimonial duty with every wife, at least once

a week, and she was entitled to demand it, a man who
had but even four wives, or three concubines besides

his wife, was thus four days unclean every wreek.

which could not fail to prove a considerable inconve-

nience.

It would in fact appear, that in the course of time,

polygamy had very much decreased among the Israel-

ites, and become rather uncommon. Solomon, in Prov.

xxxi. 10,—31. in his description of that wife whom he

accounted a blessing to her husband, represents her

entirely as a matei'-Jamilias, that is, the mistress and

ruler of the whole household; which a wife in the

state of polygamy can never be, being destined solely

for her husband's bed, and having no permission to
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concern herself at all about domestic economy. It

would therefore seem, that although Solomon himself

lived in boundless polygamy, his subjects were con-

tented with one wife. Besides, had polygamy conti-

nued as common as in the days of Moses, the price of

wives would have advanced in proportion to the in-

creased value of other commodities j but we find that

in the time of the prophet Hosea, a wife was still the

same as the medium rate in the time of Moses ; for

that was about 30 shekels ; and Hosea (iii. 2.) bought

his for 15 shekels, and 15 ephahs of barley. Every

thing else had risen in price, (as I have shewn in my
Dissertation, De pretiis rerum apud Hebrceos, in the

3d Part of the Commentaria of the Gottingen Society

of Sciences,) except wives ; and consequently, poly-

gamy, which makes them scarce and dear, must have

been much diminished, or have ceased almost altoge-

ther among the Israelites.

That it ceased entirely after the return of the Jews

from the Babylonish captivity, is, indeed, certain ; but

with that fact we have here nothing to do, as it was

neither an article nor an effect of the Mosaic law, but

proceeded from other accidental causes.

ART. XCVI.

A Closer Investigatioji of the Reasons which might de-

termine Moses not to prohibit Polygamy.

§ 3. But how came it to pass that Moses, who cer-

tainly did not approve of polygamy, and counteracted

its increase by various impediments, did not rather at
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once prohibit it altogether? This is indeed an im-

portant question, and has not hitherto received a satis-

factory answer.

Many of Montesquieu's readers will perhaps think,

that nothing can be easier than to answer it fully in

the following terms : " The lawfulness or unlawful-

" ness of polygamy depends entirely on the proportion

" of females born to that of males, or is, as Monte:-

" quieu very properly terms it, a problem of arithme

" tic. Now in Asia there are many more females

" than males, and consequently, polygamy should be
i( there permitted for the very same reason for which

" it is prohibited in Europe. Where the numbers ol

" both sexes are equal, there both nature and arithme

-

" tic prescribe monogamy ; but where the procedure

" of nature is different, and several girls are born for

" one boy, there she allows, or, I should rather say.

" there she authorizes polygamy."

Here however, and in what he says of Asia, Mon-
tesquieu is undoubtedly mistaken. For without verv

clear proofs, and without having accurate enumera-

tions, and birth-lists, of all the Asiatic nations, who
will believe either him or any other traveller, assert-

ing that, in regard to the proportion of the sexes born,

the procedure of nature in Asia, particularly in Tur-

key, Persia, China, and Japan, is altogether different

from what we find it in Europe? It cannot be supposed

that the circumstance of these countries lying more to

the east than our European regions, can have anv effect

in this respect : for the difference of climate depends

not on the easterly or westerly, but on the southerly

or northerly position of a country ; in other words,
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not on the degree of longitude, but of latitude. Now,

Minorca lies under the 39th degree of latitude, and of

course, some degrees more to the south than Constan-

tinople, and the countries between the Black and Cas-

pian Seas, whence the Turks and Persians purchase

young women for their seraglios, but in the very same

latitude with a great part of Turkey, Persia, China,

and Japan ; and yet this Island, according to Arm-

strong's account, in Letter 15th, of his History of it,

had, in the year 1742, exclusive of the English garri-

son, 15,000 male inhabitants, and but only 12,000 fe-

male. Now, how can we believe after this, that un-

der the very same climate, but farther eastward, na-

ture should, on the contrary, produce more persons

of the other sex than of ours, merely because there it

is noon, when the sun but begins to rise on Minorca:

The English colonies in America have, part of them

at least, a still more southerly position; but even there,

no other proportion of births, in the two sexes, ha?

been remarked, than what is found in England itself.

The whole mistake, into which even the venerable

Montesquieu himself has been betrayed, proceeds from

this, that in some of the great capitals of Asia, there

are a great many more women than men, owing to the

residence of monarchs and people of fortune, who

keep great seraglios, for which girls are purchased

in other places, and brought to the metropolis : It

does not, however, thence follow, that in Asia there

are more females born than males, but only, that the

former being more numerous in the rich cities, are in

the provinces, whence they arerbought, less so, in the

very same proportion, Mr. Porter, the British am-
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bassador at Constantinople, makes this remark in the

Philosophical Transactioiis, vol. xlix. art. 21st.*; so

that it is not matter of speculation, but of experience.

But the conclusion drawn from the oriental capitals,

to the state of whole countries, in regard to the pro-

portion of the sexes, is much in the same style as

would be that of the traveller, who on seeing a German

army of 100,000 troops, and remarking that there was

scarcely ne woman with it to toimen, should go home

and assert that he had discovered, that in Germany,

there were ten times as many males born as females.

I am therefore of opinion, that with regard to the

polygamy allowed among the Israelites, we can say

nothing else than what Christ has said on the subject.

of divorce. Moses tolerated it on account of their

hardiiess of heart, and because it would have been

found a difficult matter to deprive them of a custom

al ready so firmly established. The Egyptian monarchs

endeavoured to prevent the multiplication of the Is-

raelites, and for this purpose, went so far as to order

all their male children, as soon as born, to be thrown

into the Nile ; and yet Moses found polygamy among

them, which of course, could not have been prohibit-

ed by the Egyptian government. A people, whose

children a tyrant drowned to hinder their increase, while

yet he dared not to check their polygamy, must have

* The passages I have extracted in my Faralipomena contra Polu-

gamiam, where I have treated at large of this subject. It is the 5th

Article of the 2d Part of my Syntagma Commentationnm ; and the

passage which I have here somewhat abridged, will be found at p.

124-.— 127.
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dung very closely to that privilege, and not have been

likely to surrender it without rebelling.

Whether the climate may have, in any degree, con-

tributed to produce this hardness ofheart, I will neither

confidently affirm nor deny, so long as we are destitute

of what I would call a geographical history of poly-

gamy and monogamy, which a person might survey

at a short glance ; for thus much is certain, that in

the most northerly regions of Siberia and Tartary,

there are nations that live in polygamy ; and in the

very warmest climates, on the contrary, we find

Christians, and even nations satisfied with monogamy.

If the former is more prevalent towards the south, we
must bear in mind, that in regard to laws, though

much depends on climate, yet every thing does not,

but still 7nore on accidental circumstances ; and that

antient usage, or religion, may have a very powerful

influence on the nature of the law. But should even

the climate actually cause a difference in the point in

question, and make it more difficult to put a stop to

polygamy, by law, among southern than northern na-

tions, because they are naturally more addicted to it;

still the cause thereof would not be referable to any

inequality in the proportion of the sexes, but to the

earlier puberty of southern nations, and the earlier

violence of libidinous propensities therewith connect-

ed. The natural consequence of these early and

strong feelings of love, are early marriages, were it

only of that sort which I have described above, in

Art. LXXXVIL, from Exod. xxi. 9,-11. ; the wife,

in such a case, can hardlv be more than two vear^
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younger, and the appropriated concubine is perhaps

even older than the boy that becomes her husband

:

and when he has reached his 25th or 30th, and still

more, his 37th year, which Aristotle fixed as the fittest

time for a man to marry, his wife, or concubine, par-

ticularly if she has born many children, has by that

time become too old for him, and then he either me-

ditates a divorce, or taking a younger wife in addition

to the former. This last is indeed the least of the two

evils for the unfortunate first wife ; and the legislator

who wishes that she, particularly if a slave, that can

have no will of her own, may experience the least

possible hardship or injustice, will in this view tolerate

polygamy. Indeed if he were to prohibit it, it is pro-

bable the people would not submit to the privation

without some disturbance.—If what I have now said,

merely by way of conjecture, be correct, the consi-

deration of climate might have had some influence

with Moses in his toleration of polygamy, as a civil

right ; for Palestine is certainly to be numbered among
southern climates, although indeed the Israelites, at

the time when Moses may be said to have taken them
under his protection, had been accustomed to a coun-

try somewhat farther south, and much warmer.

There is yet another circumstance to be taken into

the account, which made polygamy in Palestine more
tolerable in a political light, than among us, where it

would soon depopulate a country, because we have

not, as was then the case, any opportunity of purchas-

ing, or of carrying off as captives, the young women
of other nations. The laws of war, in those days,

VOL. IT. B
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gave the victors a right to make slaves of young wo-

men, and these they might employ for the purposes

of polygamy, without thereby depriving any Israelite

of a wife born to him among his own people. No
doubt this was a very severe wrar law, and detrimental

to the general interests of mankind : but it was once

established, and although the Israelites had not acted

up to it, their neighbours would not therefore have

lost any opportunity of doing so, which the fortune of

war put into their power. It must also be considered

that the Israelites lived in the vicinity of a poor people,

whose daughters they could purchase : for nature has

been so unkind to Arabia, that most of its inhabitants

must always be in a state of indigence, with the ex-

ception of any particular family or city that may

happen to be inriched by trade, or by singular good-

fortune in rearing sheep. Mr. Wood in his Essay on

the original genius of Homer, * has given a very faith-

ful description of the natural poverty of Arabia, which

after all the improvements it can receive from fortune

and art, uniformly sinks back into its original state ,

* I am here quoting a book, which but few cart yet consult, and

probably not one of the present readers of my Mosaic law : for Mr.

Wood, to whom we owe the Inscriptions and Ruins of Palmyra, and

who is now under Secretary of State in England, has only printed

sis copies of it, and given them in presents, three in England, two in

France, and one in Germany, which last, by his kindness, I myself

possess, lie has, however, at my solicitation, permitted it to be

translated into German, as soon as he shall have leisure to make some

additions which he finds necessary : and as I thus hope to have it

soon in my power to communicate this work to my readers, I there-

fore take the liberty of here previously citing it, as an authority in a

point of some importance.
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and Mr. Niebuhr has orally given me an account of

the poverty of the Arabs, which far exceeded, even

what I should have expected.

ART. XCVII.

Limitation of Polygamy.—Moses allowed more than

one Wife, but prohibited many : that is probably

more than four.

§ 4. Although the Mosaic laws do not prohibit more

than one wife, still they did not thereby authorize

polygamy in the whole extent of the word, and that

a man might have as many wives as he pleased. This

is not perhaps altogether the consequence of those

statutes, which enjoined the husband to perform the

conjugal rites with every wife within stated periods ;

for Moses, (as we have seen in Art. LIV.) most ex-

pressly prohibited even the future king from having

many wives: (Deut. xvii. 17.) and of course, that

could not but be forbidden to the people at large.

But if more than one wife was allowed, and many

forbidden, the question comes to be, what is meant

by many ? And to that question I can only give what

may be called a probable answer, and to this effect

:

that by many seems to be meant more than four, that

number being permitted, but not more. This is the

doctrine of the Talmud and the Rabbins, of which

the reader will find a more detailed account in Selden

de Uxore Hebraica. To their testimony and opinion

I would indeed pay but little respect, in most points

b 2
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relating to the original Mosaic jurisprudence * : but

here they seem for once to be in the right. For Ma-

homet, who generally follows the antient Arabian

usages, in the iv. chapter of the Koran, also fixesJour

as the number of wives to be allowed, and commands

that it be not exceeded : and before the time of Moses,

there would seem to have likewise been an antient

usage, in the patriarchal families, which limited poly-

gamy to this same number, and which may also have

continued among the Jews and Arabs. We have

reason to presume that this was the case from a pass-

age in Gen. chap. xxxi. 50. Jacob had four wives,

Leah, Rachel, and their two maids. Laban, his father-

in-law^ was so little an enemy to polygamy, that in-

stead of one of his daughters, whom Jacob wished to

have, he contrived by a piece of artifice, and contrary

to Jacob's inclination, to force them both upon him.

But notwithstanding this, we find him in this passage

requiring Jacob to take an oath that he would not take

any more wives. He seems to have thought with the

Poet,

Est modus in rebus, sunt certi deniqtte fines .-

and this modus was, in his opinion, what Jacob already

had, Jour wives. Now as Moses does not explain what

lie calls many, he must, from some such established

custom, have presupposed it perfectly known.

* The reasons of this will be found in §.9. 10. of my Dissertation

vj the Mosaic Statutes prohibitory of the Marriage of near relations.



CHAPTER VI.

CERTAIN PECULIARITIES RELATIVE TO MARRIAGE AMO.NC

THE ISRAELITES.

ART. XCVIII.

Of Levirate-Marriage ; that is, the Marriage qf a

childless Brothci^s Widow.

§1.1 now proceed to the explanation of a singular

law, which I must however preface, with intreating,

in behalf of the lawgiver, that it may not be con-

sidered as an invention of his own ; as it was in fact

several centuries older than his laws, and as he very

much limited and mitigated its operation. The lav,

I mean, is, what has been termed the Levirate law : in

obedience to which, when a man died without issue,

his brother was obliged to marry the widow he left,

and that with this express view, that the first son

produced from the marriage should be ascribed, not

to the natural father, but to his deceased brother, and

become his heir. This has been denominated Le-

virate-marriage, from the word Levh\ which though

it appears not in the antient classic authors, but only

in the Vulgate and the Pandects, is nevertheless really

B 3
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an old latin word, and is explained by Festns to signi-

fy a husband's brother. The Hebrews had, in like

manner, an antient law term, which wre meet not with

elsewhere, C33'* (Jabam,) of the very same import

;

whence come nft2*> (Jcbemet,) a brother's wife, and

ESS 1

* (Jebbem,) to marry such a person. The Chaldee,

Syriac, and Samaritan versions of the Bible do indeed

retain this word, but it is not otherwise at all current

in these languages, nor can we find in them the least

trace of an etymology for it, and in the Arabic tongue

it is altogether unknown. This is often the case with

respect to the Hebrew law terms. The Hebrew lan-

guage alone has them, and without all etymology,

while, in the kindred languages, they are either not to

be found at all, or in quite a different sense. How
that happens I am ignorant, with this exception, that

I frequently remark, in like manner among ourselves,

ancient law terms, whose etymology is obscure, be-

cause old words have been retained in law, while the

language has in other respects undergone alterations.

The law in question occurs in Deut. xxi. 5,— 10. I

have treated of it at great length in an Essay, read

before the Gottingen Society of Sciences, in February

1763, and which forms No. x. in my Commentationes.

What follows is only an abstract of that Essay.

The law which obliged a man to marry the widow

of his childless brother, was much more antient than

the time of Moses : having been in use in Palestine

among the Canaanites, and the ancestors of the Irfae-

lites, at least more than 250 years previous to the date

of his law, and indeed with such rigour, as left a per-

son no nossible means of evading it, however irksome
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and odious compliance with it might appear to him.

That the Mosaic statute considerably mitigated its se-

verity, will appear from comparing the story of Judali

and his daughter-in-law, (Gen. xxxviii.) Tamar, with

the provisions of that statute. Er, the oldest son of

Judah, who had married a Canaanitish woman of that

name, having died without children, Onan, the second

son, was absolutely, and much against his inclination,

compelled to marry her, and that with this express

view, that the first son she produced to him, and per-

haps even all his children, should be considered as ap-

pertaining to his deceased brother. Onan's aversion

to this match was so very great, ut coitu ante seminis

effusioncm semper desisteret, in order not to procreate

children, of whom he knew that they were not to bear

his name : and yet he could not get rid of this unde-

sirable connection. Of course he had no children,

and as he soon died, like his elder brother, it now came

to Shelah's turn, the third son, t© marry Tamar. His

lather Judah, however, was by no means anxious for

this new match, probably because he believed that

Tamar's incontinence had been the cause of the death

of his two elder sons; yet, so strict was the law at

that time, he could find no other means of evading it,

than by delaying the marriage, under this pretext, that

Shelah was yet too young, and had not arrived at man-

hood. This delay, however, proved too tedious to the

widow, who began at last to think that Shelah must

nc% be a man, and that his friends were only impos-

ing upon her ; and therefore she conceived herself

justified in endeavouring to procure by >tcalth, the

B 4
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Levirate-embrace, even from her father-in-law. Ac-

cordingly she put on the dress of a common prostitute,

and with her face veiled, sat down in a place where

women of that description generally stationed them-

selves, and where Judah had to pass. The device

succeeded, and Judah embraced her without knowing

who she was : but she had in her hands proofs of the

fact, because he had left witli her, as a pledge, his

staff, his seal, and the string which suspended it. Her

conduct in this affair was beyond measure infamous

:

but such was then the force of the Levirate law, that

when Judah, on being apprized of her pregnancy,

ordered her to be burnt as an adulteress ; as soon as

she sent him the staff, signet, and string, that he might

know by whom she was pregnant, he exclaimed, she

has right on her side, and I hare acted unjustly in that

I gave her not to Shelah my Son.

Whence so strange a law could have arisen, re-

mained altogether unknown, until very lately that

Eider learned it from the Russian generals ; and Siis-

milch from Euler's communication declared the mys-

tery to the world, in his work, entitled, (Gottliche

Ordnung in Veranderungen des mcnschlichen Gesch-

lechts, that is,) The Divine Plan, in the Changes that

occur in the Numbers and Circumstances of the Human
Race, It has been commonly believed that its only

foundation was the peculiar notion ofthe Israelites on

the subject of having descendants, who, by bearing

their name, might serve in some measure to immortal-

ize them ; and this fancy in regard to honour may,

no doubt, have been a reason with Moses for retaining

a law, of which he does not appear to have very highly
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approved; but it can hardly have been the sole or

first cause whence it originated. For as we see from

the story of Tamar, this very Levirate-law was long

before the time of Moses in force among the Canaan-

ites ; a people who did by no means entertain any

such genealogical ideas with regard to honour and

posthumous fame, and who, at a former period, would

seem to have scarcely had marriage among them, but

to have lived in concubitu promiscuo*'. And what is

still more remarkable, the Mongols, who inhabit quite

a different region of Asia, and give themselves very

little concern about their genealogies and descendants,

have a law which, in like manner, enjoins the marriage

of a brother's widow t. Some have on this ground

been disposed to consider the Mongols as descendants

of the ten tribes that were carried captive into Assy-

ria ; but the situation of the two countries, their lan-

guages, their customs in other respects, and even the

striking peculiarity of the features of the people, all

concur very strongly to refute that opinion t. If

they are to furnish a proof of levirate-marriage, why
were they not rather made Canaanites than Israelites ?

Had the patrons of that opinion read Moses with so

* I here refer to § 6*. of my Dissertation, De Troglodytis Seiritis,

only remarking that these Troglodytes, who inhabited Mount Seir,

were Canaanites.

f See Du Halde's Description de la Chine et de la Tartarie Chinoise-

torn. iv. p. 4S.

% I here refer to my Dissertation, De X. Tribuum exilio, where I

have likewise shewn that the ten tribes that were carried into capti-

vity, were by no means so great a people as they are commonly re-

presented, and that their posterity very probably returned back into

Palestine,
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little attention, as to have forgotten the narrative

given in the xxxviii. chapter of Genesis ?

The truth is, that we have no ground for consider-

ing the Mongols as either the one or the other ; and

Suss?nilchy without having the Mosaic statute at all in

his view, has traced the source of Levirate-marriage so

distinctly, that we have only to read, in order to be

convinced.

It is the practice of polygamy, either at home, or

among opulent neighbouring nations, that has origi-

nally given occasion to the Levirate-law, and that by

the following gradual process.

Among the Mongols, whose daughters are frequent-

ly bought by their richer neighbours that live in poly-

gamy, young women are so scarce that every man can-

not procure himself a wife ; and hence has arisen one

of the most shameful customs that can possibly be

conceived. All the brothers of a family are satisfied

with one and the same wife, whom they purchase in

common, and on this footing, that the eldest brother

is to regard, and breed up as his own her first son

;

the second, her second ; and so on, to whomsoever of

the brothers he may naturally and properly belong

;

which, indeed, in the case of so many being concern-

ed, it would not be easy to ascertain. This is the

substance of what Sussmilch learned from Eider, and

Eukr from the Russian generals, who were acquaint-

ed with those countries ; and it has furnished us with

a clue by which we can trace the progress and effects

of polygamy in its different degrees of refinement.

lor we have only to suppose it in a small degree

ed, and conceive the case of a brother, not in ab-
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solute poverty, and possessed of some feelings of jea-

lousy, honour, delicacy, love, or whatever you chuse

to call it ; and the result will naturally be the follow-

ing : As young women are scarce and dear, one only

of many brothers will marry, who has saved as much
as enables him to purchase a wife. When he dies, his

widow, with the inheritance, will, whether she have

sons or not, devolve to his next brother. This is ac-

tually the levirate-law in Mungalia, as Du Halde de-

scribes it, and as it is exercised by those who do not

live in polyandry, properly so called. According to

the ancient usage of the poor Arabian tribes in their

neighbourhood, the kings of Israel, precisely in the

same manner, fell heirs to the whole seraglio of their

predecessors, as I have already had occasion to re-

mark under Art. LIV. No. 7-

A little farther degree of refinement will except

from going with the inheritance the widow, who, by

having had sons, has in a manner repaid the price

which she cost ; while she who has yet had no sons,

still continues a part of the inheritance, and belongs

to the next brother. In this case, she will not only

not be at liberty to marry any other person, but will,

besides, if she commit a,fau#-pas, be liable to be con-

sidered and punished as an adulteress. Thus Judah,

when he heard of Tamar's pregnancy, wished to in-

flict upon her the usual punishment of adultery, and

to have her burnt.

Thus far the law only gives the surviving brother

a right to the widow as a part of the inheritance, but

there thence arises on the other hand a reciprocal

right on the widow's part to him. If she may not
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marry any other man, and if a breach of chastity ex-

pose her to the punishment of adultery, she certainly

acquires a right to insist on his marrying and cohabit-

ing with her. And this will assume an appearance of

still farther refinement, if it be understood that, she is

actuated herein not by the impulse of incontinence,

but by a principle of affection and duty towards her

deceased husband, to whom, as he left no sons, she

would fain erect a memorial. In this way, the natu-

ral impulse is clothed in the garb of decency, in con-

formity to the prevailing ideas of the people. At last,

however, a compulsory law is introduced, obliging the

surviving brother to marry his sister-in-law j and who-

ever refuses to do so, is not Only regarded as pouring

unjust contempt on her, but. as destitute of all love to

the deceased brother, whose name he will not help to

preserve.

And thus we have the complete detail of the pro-

gress of the levirate-law, which, after all its improve-

ments, was unquestionably attended with great incon-

veniences : For a man cannot but think it the most

unpleasant of all necessities, if he must marry a woman
whom he has not chosen himself. Must, in matters

of love and marriage, is a fearful word, and almost

quite enough to put love to flight, even where beauty

excites it. We see, likewise, that the brother, in

some instances, had no inclination for any such mar-

riage, (Gen. xxxviii. Ruth iv.) and stumbled at this,

that the first son produced from it could not belong

to him. Whether a second son might follow, and

continue in life, was very uncertain ; and among a

people who so highly prized genealogical immortality
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of name, it was a great hardship for a man to be

obliged to procure it for a person already dead, and to

run the risk, meanwhile, of losing it himself. Nor was

this law very much in favour of the morals of the othei

sex ; for not to speak of Tamar, who, in reference to

it, conceived herself justified in having recourse to a

most infamous action, I will here only observe, that

what Ruth did, (chap. iii. 6,—9.) in order to obtain

for a husband, the person whom she accounted as the

nearest kinsman of her deceased husband, is, to sa^

the least, by no means conformable to that modesty

and delicacy which we look for in the other sex ; and

it would appear, that if Boaz had chosen to avail him-

self to the fullest extent of the opportunity that she

gave him on that occasion, she would not have op-

posed him.

A wise and good legislator could scarcely have been

inclined to patronize any such law. But then it is not

advisable directly to attack an inveterate point of

honour ; because in such a case, for the most part,

nothing is gained ; and in the present instance, as the

point ofhonourplaced immortality ofname entirely in a

man's leaving descendants behind him, it was so favour-

able to the increase of population, that it merited some

degree of forbearance and tenderness. Moses, there-

fore, left the Israelites still in possession of their esta-

blished right, but at the same time he studied as much

as possible to guard against its rigour and evil effects,

bj limiting and moderating its operation in various

respects.

In theirs* place, he expressly prohibited the mar-

riage of a brother's widow, if there were children of
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his own alive, (Lev. xviii. 16. xx. 21. and Dissertation

§ 71.) Before this time, brothers were probably in

the practice of considering a brother's widow as part

of the inheritance, and of appropriating her to them-

selves, if unable to buy a wife, as the Mongols do ; so

that this was a very necessary prohibition. For a suc-

cessor prcesumptivus in thoro, whom a wife can regard

as her future husband, is rather a dangerous neighbour

for her present one's honour ; and if she happen to

conceive any predilection for the younger brother, her

husband, particularly in a southern climate, will hardly

be secure from the risk of poison.

In the second place, he allowed, and indeed enjoined-,

the brother to marry the widow of his childless bro-

ther ; but if he was not disposed to do so, he did not

absolutely compel him, but left him an easy means of

riddance ; for he had only to declare in court, that he

had no inclination to marry her, and then he was at

liberty. This, it is true, subjected him to a punish-

ment which at first appears sufficiently severe : the

slighted widow had a right to revile * him in court as

* The Hebrew expression in Deut. xxv. 9. TOSS np*Vl, has been

by some so understood, as if the widow had a right to spit in his face.

And no doubt ii may signify as much ; but then that act in a public

fourt is so indecent, that if any other interpretation is admissible, this

one ought not to be adopted. Now there are two others: 1. She

.shall spit before his face. The Arabs, at this day, when they wish to

affront any one, spit, and cry Ft ; even people of rank do so, just as

the common people do with us. This account we find even in lexi-

cons ; but I know it besides, from the information furnished both by

Solomon Negri, a native Arab, and by Travellers. 2. p"P may

also mean to revile; properly, Bilem evomcre, which signification is

familiar in Arabia ; only that, according to the usual rule, the Hebrew

Jod must be changed into Van, and the word written Vara?.;
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much as she pleased j and from his pulling off his

shoe, and delivering it to the widow, he received the

appellation of Baresole, which any body might apply

to him without being liable to a prosecution. A little

consideration, however, will shew that this punishment,

was not so severe in reality as in appearance. For if

Baresole is once understood, according to the usage

of the language, to mean nothing more than a man
who has given a woman the refusal, it is no longer felt

as a term of great reproach, and any one will rather

endure it, than have his oivn refusal talked of. To
be once in his life-time solemnly abused in a public

court by a woman, is at any rate much easier to be

borne, than the same treatment from a man, or extra-

judicially : and if, besides, the cause is known, and

that the court allows her this liberty, in order to give

free vent to her passion, because the man will not

marry her according to her wish ', the more violent

the emotions of her rage are, the more flattering to

him must they prove ; and he will go out of court

with more pride than if she had excused him from

marrying her, with much coolness, or without any

emotion at all.—I have often heard vain fops mention

in company, how many women in other places would

gladly have married them, and were greatly enraged

that they would not take them. On persons of this

description, such a judicial punishment would indeed

have been very justly bestowed. But it is at worst

more flattering than even the very politest language

with which a lady begs leave to decline an offer of

marriage, or but distantly yields to it. A legislator,

in ordaining a punishment of this nature, could hardly
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have had it in view to insist very particularly on the

observance of a statute, that but ratified an old custom

by way of a compliment. If it had been a point in

which he was interested, he would have ordained a

very different punishment.

3. The person whose duty it was to marry a child-

less widow, was the brother of her deceased husband,

in the strict sense of the word, as the story in Gen.

xxxviii. clearly shews. I would not have thought it

necessary to make this remark, had not the contrary

opinion been maintained in a Dissertation delivered

here at Gottingen, in which it is asserted, that the

word brother in Deut. xxv. 5,—10. is to be taken in a

general sense, and means a relation, excluding the real

brother. The law, however, only extended to a bro-

ther living in the same city or country, not to one re-

siding at a greater distance. Nor did it affect a bro-

ther having already a wife of his own. At least, if it

had its origin in this, that by reason of the dearness of

young women, often only one brother could marry,

and the others also wished to do the same, it could

only affect such as were unmarried ; and in the two

instances that occur in Gen. xxxviii. and Ruth iv. we

find the brother-in-law, whose duty it was to marry,

apprehensive of its proving hurtful to himself and his

inheritance, which could hardly have been the case, if

he had previously had another wife, or (but that

was at least expensive) could have taken one of his

own choice.

When there was no brother alive, or when he de-

clined the duty, the Levirate law, as we see from the

book of Ruth, extended to the next nearest relation
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of the deceased husband, as for instance, to his pater-

nal uncle, or nephew ; so that at last, even pretty re-

mote kinsmen, in default of nearer ones, might be

obliged to undertake it. Boaz does not appear to have

been very nearly related to Ruth, as he did not so

much as know who she was, when he fell in love with

her, while she gleaned in his fields. Nor did she

know that he was any relation to her, until apprized

ot' it by her mother-in-law.

Among the Jews of these days, Levirate-marriages

have entirely ceased ; so much so, that in the marriage

contracts of the very poorest people among them, it is

generally stipulated, that the bridegroom's brothers

abandon all those rights to the bride, to which they

could lay claim by Deut. xxv.

ART. XCIX.

Of Marriage "with a Person of Inferior Rank ; and of

the Restraints laid upon Priests in regard to the

Circumstances of the Wives whom they might Marry;

§ 2. In" the East no regard is paid to equality of

rank in marriages, and the meanest slave maybe, not

only the wife, but even the mother of a king. Hence

we find no law prohibiting an Israelite from marrying

out of his rank, and still less one that made marriages

with persons of very inferior station, nugatory.

The foundation of the great dissimilarity of the He-

brew law from ours in this point, it is easy to perceive.

The great stress which we put on equality of rank in

marriage, arises partly from our having an hereditary

VOL. II-. c
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noblesse, who wish to keep distinct from those that

are not ennobled, and whom our greater commoners

imitate, in order to have somewhat the appearance of

nobility ; and partly too from the great perplexity in

which a man finds himself who has married a wo-

man of inferior rank, whom by reason of her want of

education, and the various and petulant sneers to

which both she and himself are exposed, he dare not

venture to bring into company. Let her be ever so

beautiful, she must still be deficient in that ease of

manners, and that confidence, which are requisite in

our society. Thus, even the citizen of distinction,

who marries the daughter of a Tailor or Shoemaker,

may from this circumstance find the connection very

uncomfortable all his life, and be exposed to number-

less vexations. But in the East there can be no such

misfortunes ; for there they have no such hereditary

nobility as ours ;
(see Art. XLII.) and husbands

have- so little desire to bring their wives abroad into

society, that it is rather the object even of people of

the highest rank, to confine them as closely as they

possibly can.

To the priests alone, whom I have (in Art. XLII.)

represented as a sort of Mandarine aristocracy, has

Moses laid down any special rules with respect to their

marriages ; and even these rules relate, not to what

we call rank, but to other things. The statutes that

contain them are to be found in Levit. xxi. 7. 13, 14.

By these statutes a priest was not permitted to

marry either (1.) a harlot, or (2.) a woman divorced

;

and the high priest was, besides, interdicted from

marrying (3.) a widow, and (4.) a foreigner. He
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shall take a virgin of his own people to wife. Nor

might he, of course, dispense with the signa virginita-

tis ; and our countryman Von Logau is therefore right,

when describing, in one of his Poems, a rich and beau-

tiful damsel, he says, with a but,

The Jewish High Priest, for his life,

Durst not have made this nymph his wife.

Amidst all these restrictions however, there was no-

thing to hinder a priest, and even the high priest,

from marrying an Israelitess of the lowest rank, even

one that had from poverty been sold as a slave : so

very little was equality of rank regarded by the very

legislator, who gave at the same time so strong an in-

junction, with respect to the virginity of the high

priest's wife, as would not now-a-days be required,

even by the nobleman that piqued himselfmost on the

purity of his descent.

It would appear that these laws relating to the mar-

riages of priests had, in process of time, by established

custom, become a degree stricter. For according to

Moses, a common priest might marry a widow, but in

Ezek. xliv. 22., this is prohibited, unless she were a

priest's widow ; and in the same passage, every priest

is enjoined to marry a virgin of Israelitish descent, I

am well aware that this chapter of Ezekiel contains

only the relation of a vision : but still it would appear

that the precepts contained in it, had been founded

on usages previously introduced.

C 2
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ART. C.

An Israelite might Mdrrij out of his Tribe ; lie might

even Marry a Woman born ei Heathen, if not a Ca-

naanite.

§ 3. The assertion that no Israelite durst marry out

of his tribe, and which we find repeated in a hundred

books, is a silly fiction, directly confuted by the Mosaic

writings. Even the high priest himself was not oblig-

ed to confine himself to his own tribe ; nothing more

being enjoined him, than to look out for an Israelitish

bride. It was only in the single case of a daughter

being the heiress of her father's land, that she was pro-

hibited from marrying out of her tribe, in order that

the inheritance might not pass to another tribe, Num.
xxxvi. From that law, it clearly follows, that any

Israelitess that had brothers, and of course was not an

heiress, might marry whomsoever she pleased, and to

me it is incomprehensible how this chapter should ever

have been quoted as a proof of the assertion, that the

Israelites durst not marry out of their tribes. A
strange oversight has been committed, in support of

this erroneous opinion, which was devised for the pur-

pose of proving (what scarcely required a proof,) that

Jesus was of the tribe of Judah ; foiy say its advocates,

c* Had not Mary his true mother been of the tribe of

" Judah, Joseph, a descendant of David's, could not

'* have married her." Here, by the way, they might

improve the proof, and make it still more subservient

to their purpose, by adding (see Art. LXXVIII.) that

Mary must have Been an heiress, and consequently
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for that reason, durst not marry out of her tribe. But

how surprising is it, that such incongruous blunders

could possibly have been committed ? Luke express-

ly says, chap. i. 36., that Mary and Elizabeth were*

relations, but Elizabeth's husband was a priest. Hence

her connection with Mary is a most manifest proof,

that Israelites of one tribe might marry into another,

and that a priest, for instance, might marry a virgin

of the house of Judah, or a descendant of Judah marry

the daughter of a Levite.

It was even in the power of an Israelite to marry a

woman born a Heathen : although this also is denied

by those who press upon Moses a law of their own.

The statute in Deut. xxi. 10,— 14. already illustrated,

puts this liberty beyond a doubt : and he who disputes

it, confounds two terms of very different import and

extent, Heathen and Caiiaanite. An Israelite might

certainly marry a Heathen woman, provided she no

longer continued an idolatress ; which however, she

could not, as a captive and slave within Palestine,

have been even previously suffered to be ; but all

marriage with Canaanitish women was, by the statute

Exod. xxxiv. 16., prohibited. In that statute, Moses

had it particularly in view to prevent the Canaanilcs,

who were both an idolatrous, and a very wicked race,

from continuing to dwell in Palestine, and by inter-

marriages with Israelites, at last becoming one people

with them : for he dreaded lest they should infect

them with their vices and superstitions.

Should I here be asked, " Wherein then did Solomon

" sin, who in 1 Kings, xi. 1, 2., is certainly censure;!

"for marrying Heathens?" my answer would be (1.)

c 3
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that among the wives and concubines whom he took,

there were Sidonians, who belonged to the race of

Canaanites, and thes^ were expressly forbidden ; (2.)

that, contrary to the positive prohibition of Moses, he

kept a great seraglio
; (3.) that he permitted his wives

to practice idolatry ; and (4.) that he was himself led

into it also : as we have only to read down to verse 8.

to be convinced.

I have only farther to observe, what I have remark-

ed before, that the people of Israel must, in conse-

quence of the toleration of polygamy, have been in a

state of continual decrease, had not marriages with

foreigners, and particularly with the captive daughters

of the neighbouring peoples, been permitted.



CHAPTER VII.V
OF MARRIAGES BETWIXT NEAR RELATION'S.

ART. CI.

General Remarks on the Present Application of the

Mosaic Laws to the Marriages of near Relations.

§1.1 now proceed to consider the prohibition of

marriage between near relations. On this subject I

have treated at full length in a particular work, en-

titled, a Dissertation on the Mosaic Laws prohibitory

of the Marriage of near Relations ; of which Disser-

tation I here give but a brief abstract, and differently

arranged. Those who do not fully understand any

part of this abstract, and miss the proofs, and the an-

swers to certain doubtful points, must have recourse

to that treatise ; and in order to lessen the trouble of

so doing, to the reader, I shall take care to specify

the several paragraphs, in which the different topics

are treated. As I must quote it so very frequently, I

shall take the liberty of abridging its title, and cite it

thus, M. L. (marriage laws,) and not from the first

edition in 1755, but from the second of 17G8.

The laws of Moses, prohibitory of the marriages of

near relations, are to us by far the most important and

interesting part of the Mosaic jurisprudence, because

c 4
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among protestants they still hold a certain degree of

validity. For although it is not from the laws of Moses,

but from national regukitions, in general much stricter

and more comprehen^e, that we have to determine

what marriages are lawful among ourselves, and in any

other country, yet wThere protestant princes are applied

to for any dispensation from the national laws, the de-

cision, in general, is made to depend entirely on the

Mosaic statutes. With their own, or with the Roman

and Canon marriage laws, they may dispense as they

please : but with the laws of God, they can have no'

right to take such liberty, unless there be any of them

which God himself has declared dispensable. (M. L.

chap, ix.) Now as it is believed that the laws against

the marriages of near relations, contained in the xviii.

and xx. chapters of Leviticus, are obligatory, not on

the Jews only, but on all men, and form part of the

universal law of morality, because Moses describes the

forbidden marriages, as that abomination for which

God punished the nations of Canaan ; (M. L., §. 24.

—

26.) it thence follows, that a christian prince, from

whom a dispensation is solicited, has first to enquire

whether or not the marriage in question be one of those,

which Moses has declared an abomination, and such,

as in every christian country, ought to subject the

parties to punishment. Neither the advocate employ-

ed to draw up the petition, if he wish it to be re-

ceived and listened to, nor the person whose opinion

is desired, whether he be a theologian or a lawyer, has

any occasion in such a case, to trouble himself about

the tenor of the Roman law on the subject, and what-

ever he may advance concerning it, must be quite su-
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perfluous as to the main question, or rather serve only

to darken it the more: for no christian prince can enter-

tain any doubt, as to his poweu>f dispensing with the

national, or with the Roman anoH^anon law : but every

thing here depends on the Mosaic law, and especially

on the meaning of the xviii. and xx. chapters of Levi-

ticus ; and the more distinctly they are explained, all

reference to other laws being omitted, the more easily

will the sovereign be moved to grant the dispensation,

if the case really admit of it.

To Catholics, indeed, the investigation of the Mo-
saic laws is not of so much importance, because by the

decision of the council of Trent, the Pope can dispense

with them *. Ecclesiastical history, however, furnishes

one instance, where, to the interests of the Romish

church, so much depended on a correct and convinc-

ing exposition of the Mosaic marriage-laws, that the

want thereof, in the reign of Henry VIII. lost her the

kingdom of England. „. That prince, it appears, had a

serious scruple of conscience as to the power of the

* Sess. 21. cap. 3. " Si quis dixerit, eos tantum consanguinitatis

" et affinitatis gradus qui Levitico exprimuntur, posse impedire ma-
" triraor.ium contrahendum, et dirimerecontractum, nee posse Eccle-

'* siam in nonnullis illorum dispensare. aut consti lucre, ut plures

" impediant aut dirimant, anathema esto."—And in Sess. 24. cap. 5.

ad finem, " In secundo grada nunquam dispensetur, nisi inter magnos
" principes, et ob publicam causam." Here, however, many a good

Catholic, who is not a great prince, may, in regard to dispensations

obtained at Rome, entertain a scruple of conscience, to the removal

of which, a fuller knowledge of thp Mosaic law will not a little

contribute ; for these dispensations, in the second degree, are now
granted at Rome, not only to great princes, but very often to mere

noblemen, concerning whom the Council says nothing.
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papal dispensation to annul the laws of God, and, of

course, as to the lawfulness of his cohabiting with

Catharine, his biother^s widow, whom he had married

by virtue of such a dispensation ; and as, with a very

narrow conscience, he had not by nature the gift of

continence, and the Pope was unable to give him a

satisfactory solution of his doubts, and unwilling,

either from a dread of the displeasure of Charles V.

or from a regard to the fundamental principles of Ca-

tholicism, to dissolve his marriage with Catharine

;

the consequence was, in the first place, his separation

from the Romish church, and in the next, the Refor-

mation of England. On that occasion, a clear and

convincing answer, satisfactory to the conscience of

the king, would have been of great importance to the

Pope ; for according to what I conceive to be the

meaning of the Mosaic statutes on the subject, this

marriage really did admit of a dispensation, and was

prohibited only by ecclesiastical law ; and allowing

even, that at first it had not been dispensable, still,

after having been once concluded, it ought, on the

very principles of the Mosaic law, to have been con-

tinued.

In regard to these important statutes, divines, as

well as lawyers, are commonly divided in their senti-

ments, and patronise one or other of the two following

opinions, which I must specify before I proceed far-

ther.

1. Some of both faculties hold no marriages forbid-

den, except such as Moses has himself expressly men-

tioneu and prohibited. They hold, for example, mar-

riage with an aunt as forbidden, because Moses pro-
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Iribits it. But marriage with a niece, on the contrary,

although the relation is equally close, they deem not

forbidden by Moses, and, of course, capable of dis-

pensation.

To this opinion I myself assent, in so far as regards

the exposition of the Mosaic statutes themselves. It

js at present very generally admitted, not only by law-

yers, but also by divines. In Prussia, it is acted upon

under the present king. (M. L. §. 116. Note 1.) In

Hanover, dispensations had for a long time been

granted in the case of marriage with a wife's sister,

which is not forbidden by Moses, although he prohi-

bited the marriage of a brother's widow, where the

relationship is equally near ; and the late King George

II., since the year 1755, was wont also to allow the

marriage of a niece. The present juridical faculty,

in like manner, admit this opinion, and are wont, in

their responsa to consultations, to regard as capable

of dispensation, those marriages that are not manifest-

ly forbidden by Moses, referring to my treatise on the

subject. In our theological faculty, opinions are di-

vided ; but most voices are in favour of the milder

interpretation ; and hence their deliverances also co-

incide with the doctrines, which I here lay down ; and

those marriages of which Moses takes no notice, such

as that with a wife's sister, or a niece, &c. they de-

clare dispensable.

2. Others more strict, are inclined to extend the

limits of the Mosaic laws, by the aid of inferences,

and to believe, that not individual marriages, but de-

grees, are prohibited ; as, for instance, that because

it is forbidden to marry an aunt, so, in like manner, it
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is not allowable to many a niece, who stands in the

very same relation.

This is the common opinion of divines. In Hano-

ver, it has for some years been in so far authoritative,

that in these marriages no dispensation is granted, ex-

cept in the case of a wife's sister. The present king-

having been repeatedly solicited for dispensations, com-

sulted the consistory at Hanover, in which, as the voices

were divided, the argumentum a tutiore, at last prevail-

ed ; -and the consistory returned for answer, that as the

point was doubtful, the best plan would be to take the

safest side, and not to grant them.

3. Besides these two opinions, which are the most

common, there is yet a third, which is by far the

mildest of the three. Moses does not reckon all the

marriages which he prohibits, among those abomina-

tions for which God punished the other nations, but

only those entered into with the very nearest rela-

tions, such as parents, children, brothers, or sisters.

We ought, therefore, in regard to the Mosaic mar-

riage-laws, to make this distinction, that some of them

are moral, and with these a prince cannot conscienti-

ously dispense ; while others that are merely civil, and

had been given for the Israelites alone, may admit a

dispensing power. For instance, even the marriage

of an aunt may on that principle be allowed, although

prohibited by Moses.

This is the system of the late Professor Baumgarlen,

as stated in his (
' Theologische Bedenhen) Theological

Doubts, although in other terms, and perhaps more

comprehensively than I would admit. I cannot deny,

that to me. for reasons which I shall adduce in
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the sequel, it appears equally probable. It is, how-

ever, very uncommon, and is not likely to be made

the foundation on which a prince's counsellors will

decide upon any question of dispensation ; and there-

fore, in soliciting a dispensation that may be obtained

on the principles of No. 1. it will not be prudent, but

rather serve to increase the difficulty, to appeal to this

principle, which, though in nty opinion the true one,

is yet not familiar to those who decide on such occa-

sions.

A sovereign, therefore, has, in my judgment, a

light of dispensation in two sorts of marriages, which

are frequently the subjects of controversy;

In the first place, in those which Moses himself has

no where expressly forbidden, and which other people

have affirmed to be forbidden only from certain in-

ferences deduced from his laws. For, that he himself

never thought of such inferences, and that they arc

contrary to the objects he had in view, I shall here-

after shew. Indeed I have, in ch. vii. of my treatise

on the Mosaic marriage-laws, already shewn it more in

detail, than is here in my power. Dispensations, in

such cases, are frequently granted by christian princes,

and advised by many faculties, such, for example, as

those of theology and law at Gottingcn.

In the second place, in those which Moses, although

he has prohibited, yet does not (such at least is my
opinion), include among the abominations, for which

God punished the Canaanites, and of course, only in-

interdicts the Israelites from contracting, on civil

grounds. Should I, however, be wrong in this, there

is yet another ground on which these marriages admit
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of dispensation, and on which I have expatiated, in

oh. ix. of my treatise; namely, that God himself, in

a certain case, dispenses with them, and consequent-

ly cannot but be pleased, when in similar cases, and

from alike weighty considerations, man dispenses

with them. Dispensations' of this sort, however, are

not often granted by christian princes, because they

are generally considered as unlawful and repugnant

to the doctrine of the Bible.

ART. CII.

Of certain JVords and Expressions used by Moses in

his Laws, on the Subject of Marriage among Rela-

tions.

§ 2. The reader will have remarked, from the per-

usal of Art. XCVIIL, that the Mosaic law has its pe-

culiar terms, and that in some cases they are not with-

out obscurity, and stand in need of illustration. This

is eminently the case here ; and it is so much the more

necessary to take notice of certain terms of relation-

ship, that occur in the xviii. and xx. chapters of Levi-

ticus, because their meaning has been much disputed,

and expositors have, in defence of a favourite system

on the subject of marriage and dispensation-laws, or

in order to steer clear of certain supposed difficulties,

ascribed to them significations incapable of proof.

What Moses prohibits, he commonly terms uncover-

ing, or beholding the woman's nakedness. This is

usually and correctly considered by expositors, as a

general expression, comprehending the idea of coha-
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bitation, both in the married state and out of it. For

in their use of this expression, the Hebrews presup-

pose, that he who uncovers the nakedness of a woman,

will not stop there, and therefore, in mentioning the

previous act, they include its immediate consequence,

that is, carnal connection
;

just as we do, when, by

a similar Euphemism, wc speak of sleeping uith a wo-

man.

Others however—but hitherto they have remained

nearly singular in this opinion—deny that Moses ever

gave any law prohibitory of the marriage of near re-

lations, and therefore maintain that this expression is

to be understood, either of whoredom only, or of de-

nudation, in the most strict and literal sense, and

merely proceeding from wanton mirth. But that this

notion is inadmissable, I have, in §. 12.— 14. of my
treatise on this subject, shewn at greater length than

I can here allow myself.

There is, however, one remark of particular import-

ance, which I must here repeat, from §. 11. of that

treatise, namely, that it is in general, the man only,

of whom it is said, that lie uncovers the nakedness of

the woman ; he being represented the aggressor, and

the woman as more modest than to make the first ad-

vances, and uncover his nakedness. Hence the dif-

ferent statutes are all addressed to the male sex, and

expressed by words in the masculine gender ; as thou,

(referring, for instance, to a brother, or any other

male), shalt not uncover her (thy sister's) nakedness.

It is however, though but rarely, said, likewise of the

woman, as in Levit. xx. 18., that she uncovers her oxvn

?2akednesst when she gives a man liberty to lie with
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her ; and in like manner, in the preceding verse of

the same chapter, we find the expression, she hath

seen his nakedness.

In his statutes relative to marriage, and sometimes,

also, in other parts of his law, Moses expresses near

relationship, either by the single word, "iKti*, {Scheer)

pars, sell, carnis, or more fully by the 'two words,

1ED IN £7, Scheer basdr, pars carnis. (See M. L. §. 15.

— 18.) The meaning of these terms has been the sub-

ject of much controversy. Some would translate them

flesh of jlesh i others, remnant of flesh. But those

that say most of their etymology, are in general not

so much oriental philologists, as divines and lawyers

;

and yet we should rather like to have an illustration

of any obscure etymological question, from those who

unite with the knowledge of Hebrew, an acquaintance

with its kindred eastern languages. There are some

also, who would make this distinction between Scheer,

and Scheer-basar, that the former means only persons

immediately connected with as, such as children, parents,

grand-children, grand-parents, and husbands or wives ;

and the latter, those who are related to us only medi-

ately, but in the nearest degree, such as, our brothers

and sisters, who are properly speaking, our father's

flesh. Others again think, that Scheer-basar means

nothing but children and grand-children. These con-

jectures, however, are by no means consonant to the

real usage of the language, in the Mosaic laws them-

selves ; for in Levit. xxv. 48, 49., Scheer-basar follows

as the name of a more remote relation, after brother,

paternal uncle, or paternal uncle's son ; and in Num.

xxvii. 8.— 11., it is commanded, that "if a man die
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" without sons, his inheritance shall be given to his

" daughters ; if he have no daughters, it shall pass to

" his brothers, of whom, if he has none, then to his

" paternal uncles ; and if these also are wanting, it

" shall then be given unto his nearest Scheer in his

"family." It is manifest that in this passage, Scheer

includes those relations that follow in succession to a

father's brother.

If the reader wishes to know what these words ety-

mologically signify, I shall here just state to him my
opinion, but without repeating the grounds on which

it rests. Scheer means, 1. a remnant ; 2. the remnant of

a meal ; 3. a piece of any thing eatable, such asfesh;

4. a piece of any thing in general. Hence we find it

subsequently transferred to relationship in the Arabic

language ; in which, though with a slight orthogra-

phical variation, that nearest relation is called Tair,

or Tksair, whom the Hebrews denominate Goe'l. In

this way, Scheer, even by itself, would signify a rela-

tion.

—

Basar, commonly rendered flesh, is among the

Hebrews equivalent to body ; and may thence have

been applied to signify relationship. Thus, thou art

myfesh or body, (Gen. xxix. 14.) means, thou art my
near kinsman. When both words are put together,

Scheer-basar, they may be rendered literally, corporeal

relation, or by a half-Hebrew phrase, kinsman after the

flesh. In their derivation, there are no farther myste-

ries concealed, nor any thing that can bring the point

in question to a decision ; and what marriages Moses

has permitted or commanded, we cannot ascertain

from Scltcer-basar, frequent and extensive as is its use

in his marriage-laws ; but must determine, from his

VOL. II, JD



50 Zimmma, What? [Art. 102.

own ordinances, in which he distinctly mentions

what Scheer-basar, that is, what relations are forbid-

den to marry.

For all prohibited marriages, we Germans have but

one general term, Blutschandc (incest) ; but for certain

descriptions of them the Hebrew law has specific

terms. (M. L. § 19.) Thus,

1. Zimma («tB*) in its strictest sense, as a forensic

term, is when a man marries his wife's mother or

daughter, which Moses punishes w7ith death, Lev.

xx. 14. The most probable derivation and explana-

tion of this word that I can find, is the following :

Zimm, in Arabic, means marriage, and Zimma, the

state of guardianship (ClientelaJ, from the word Zamm,

to connect. It would seem that the Hebrew's had ap-

plied this word to express incest, and marriage writh a

wife's daughter or mother ; because the woman, in

such a case, is, as it were, under the protection and

guardianship of the man ; under which circumstances

her safety and virtue is likely to be best secured by

an absolute prohibition of their marriage, under the

severest penalty ; for seduction commonly takes place

under the hope of marriage. Among the Arabs, mar-

riage with step-daughters is forbidden, on this footing,

that they are under your care or protection, (Koran,

Sura IV. 27.) ; expressive of the very same ground of

prohibition that lies in the word Zimma,

With this application of the wrord, agrees likewise

its extra-forensic and more general use, when applied

to express unchastity, in other parts of the Bible, for

it signifies,

(l.) In Ezek.xxii, 1 1. whoredom with a daughtef-in-
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law. In the Mosaic statutes, as we shall immediately

see, this crime has a particular name of its own, Tebcl.

(2.) The crime of a father, who, though the natural

guardian of his daughter's chastity, allows her to com-

mit whoredom for gain ; or of the husband, who lets

his wife commit adultery without resenting it, and

knowingly overlooks it, Lev. xix. 29. Ezek. xvi. 43.

(3.) When the atrocious act of attempting to seduce

the wife of a friend under the pretence of friendship,

is to be represented in its blackest colours, it is called

Zimma. (See Job xxxi. 9,— 11.) The friend of the

husband ought to be the guardian of a wife's chastity,

and yet becomes her very seducer.

2. Another forensic term relating to the present

subject, is Tebel (

l?3
*"

1

), which, in the law, signifies

uncleanness, or marriage with a daughter-in-law, Lev.

xx. 12. ; but is at the same time the proper law-term

for defilement with a beast, Lev. xviii. 23. The radi-

cal word signifies in Arabic, to be mad with love ; and

hence these two gross acts of lust, to which Moses

annexed the punishment of death, seem to have re-

ceived this designation.

3. Chesed pDn) is the forensic name of marriage,

or incest with a sister, Lev. xx. 17. The word in its

common Hebrew acceptation in other places, signi-

fies sometimes nuptial love, and sometimes that natural

affection (orrogyiq) which subsists between parents and

children, brothers and sisters. Here probably it is

meant to indicate a mixture of nuptial and natural

affection, although indeed it would be possible to find

another origin for it.

i. X/dda (TW) is the term used by Moses to de

D 2
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note the marriage of a brother's wife, (Lev. xx. 21.)

except in the case of the Levirate-law. Nidd in Ara-

bic, means equality, likeness, a compeer, and hence a

rival, which last may perhaps be the origin of the

name. Where the widow descended to her husband's

brother hereditarily, the expectance of such a rever-

sion was somewhat dangerous to the safety of the

husband's life ; for persons who can entertain such a

prospect, will probably too soon obtain each other's

confidence, and venture by looks and wrords to give

each other to understand the possibility of their one

day having a closer connexion ; and something beyond

looks and words will be the natural consequence of

such insinuations.

Of these four terms, only the first and last, Zhnma

and Nidda, serve to throw any light on the Mosaic

marriage-law. The other two I have introduced only

to complete the list, and to gratify that curiosity which

may wish to have a thorough knowledge of the tech-

nology of a foreign law.

Throughout the whole Mosaic law, the widow is

denominated wife.

ART. CHI.

What we must presuppose in our Investigation of the

Reasonsfor which Moses prohibited the Marriage of

Near Relations.

§ 3. Of the reasons for which the marriage of near

relations has been prohibited among so many nations,

very different opinions have hitherto been entertained.
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Moses nowhere explicitly mentions what he disap-

proves in such marriages, and wherefore he has for-

bidden them ; but only thus much in general, that he

does so, because they are sinful, and had been so, even

before the giving of his law, to such a degree, as to

give God reason to punish the Canaanites on account

of them. (M. L. § 42.) Consequently, the main

reason for which Moses forbids them, and that which

makes them sinful on the principles of philosophical

morality, is one and the same ; and it must have been

of such a kind, so obvious and unquestionable, as that

the Canaanites could discover it before the law was

given ; and hence, if we are led to form any conjecture

as to any cause of the prohibition, which does not at

the same time constitute a sin according to philoso-

phical morality—as for instance, to ascribe it to a re-

gard to the prosperity, or to the peculiar ceconomy of

the Israelites,—we may be sure that that is not the

principal cause, and that we have to search for it

somewhat farther. At the same time, however, in

regard to some marriages which Moses does not rec-

kon among the Canaanitish abominations, but only

prohibits for the sake of more security, and, overstep-

ping, as it were, the law of nature only a step or two,

it is possible that he may have been influenced by
secondary considerations. But of these I do not yet

speak ; but only of the main reason of the prohibition

of those marriages betwixt near relations, which he

declares abominable, and considers as criminal even in

the Canaanites, who had not his law.

It would appear that Moses had prohibited such

marriages for one great reason only j at least he com-

D 3
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prehends them under this general precept, Thou shall

not marry thy nearest relations; without dividing them,

as Justinian has done, into the two following classes :

1. Inter eas personas, qua* parentum, libcrorwnve

locum inter se obtinent, contrahi nuptice ?w?i possunt.

2. Inter eas quoque personas, qui ex transversa gradu

cognationisjuriguntiir, est qucedam similis observatio, scd

tanta.

ART. CIV.

Horror naturalis is neither the Cause of the disallow-

ance ofsuch Marriages in general, nor of the Mosaic

Prohibition in particular.

§ 4. Some authors amuse us with the fiction of a

natural abhorrence (Horror naturalisj which man-

kind are said to feel against such close connections,

and by which Nature herself points out that they are

sinful. But granting that this were no imaginary idea,

still it would be a very insecure foundation on which

to rest a precept of general morality ; for reason, and

not our desires and aversions, is the true source of

morality. A natural desire or aversion may, perhaps,

first discover our duty to us ; but it is neither the

primary cause, nor yet of itself a sufficient proof of

that duty. The very powerful and universal propen-

sity to coition is far from binding us to the duty in

question ; and our abhorrence of certain ill-tasted and

ill-smelling things, of which many may have valuable

medicinal qualities, imposes no obligation on us to

avoid them, but only keeps us from making them our

ual food,
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But putting this entirely out of the question, there

is no proof at all of the existence of that Horror

naiuralis on which such stress has been laid. Let

any person ask himself whether he feels it; and if he

thinks he does so, whether it is not merely the effect

of education, or of difference of age ? A person of

20 years of age, will certainly not fall in love with an

aunt at the age of 50 ; but if she were as young as

himself, and he had never heard a word of prohibitory

laws, would he ever feel what he now calls a Horror

naturalis, at being connected with her.

The history of mankind confutes the doctrine of

our natural abhorrence of such connections. Many
of the great nations of antiquity, such as the Phoeni-

cians, Egyptians, Persians, Athenians, and Lacedaemo-

nians, were wont to marry their nearest relatives; and

if it be said that these civilized nations had, by an

abuse of reason, refined away their natural propensity,

there are yet whole nations of savages, in whom the

natural propensities must be in the strongest and most

unaltered state, who are so far from having any for-

bidden degreeSy that they make it the duty of a bro-

ther to marry his sister. The Spaniards found this

the case throughout all America; and the North

American Indians, who are still perhaps as much in a

state of nature as any people whatever, marry (heir

sisters without feeling the least reluctance. It is, no

doubt, possible, that vicious passion may overcome a

natural propensity ; and there might once, perhaps,

be an instance of an individual monster, who did not

feel the impulse of nature, just as we find monsters

destitute of a limb, or other bodily organ j but amonp;

n 4
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whole nations that impulse can be no more wanting,

than there can be found whole nations, to whom na-

ture has given a limb or a sense less than ourselves.

At any rate, Moses does not seem to have had any

idea of the supposed Horror naturalis, or to have

framed his laws in obedience to it. Could that Moses,

who expressly informs us, that God, who might have

created the first married pair without any previous

relation, did purposely create them in the closest pos-

sible connection, and that the very first words in which

Adam expressed his natural inclination towards Eve,

were, This is Jles.h ofmy Jlesh, and bone of my bone !

Could he have thought that God had implanted in

man any natural aversion from a marriage with her

who is his relation, and a part of his flesh ? The im-

pulse of nature certainly never could be so unaltered

and so lively in any man, as in the first father of man-

kind.

ART. CV.

Whether the Children of such Marriages do physically

degenerate ?

§ 5. Next to the doctrine of the Horror naturalis,

our.attention is naturally called to the examination of

the hypothesis of Biffon and Hntcheson on this sub-

ject, which certainly looks much more rational. They

imagine, that by the intermarriage of near relations,

the human race might perhaps degenerate in a physi-

cal sense, and in their bodily frame, just as we see

(bat horses degenerate, when the stallions and mares
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are too nearly connected, and become nobler when

these are brought together from different climates.

"Were this notion just, and consonant to experience,

those who believe in the doctrine of Horror naturalise

might avail themselves of its aid, and affirm, that Na-

ture, by this innate aversion, meant to warn us against

contributing to the degeneracy of our race, and thus

to prevent it.

But these two authors had not a knowledge of

horse-breeding sufficiently intimate and extensive.

They had only heard of it afar off. I must, therefore,

state what has been really ascertained in regard to

horses, and that under the following particulars.

1. In breeding horses, the very best individuals are

studiously selected, because the breed will degenerate,

if middling or bad horses are taken at random. Hence

it is obvious, that those which are nearest, whether in

blood or situation, should not always be allowed to

come together, because, very probably, they are not

the best and noblest ; but that mares and stallions

should be picked out of a large number, and in differ-

ent situations.

This, however, cannot be at all applicable to our

marriage-laws ; for as every man has an innate right

to marriage, we can have no title to deprive those that

are but tolerably well formed, or are deformed, of the

exercise of that right, and select only the most robust

for the propagation of our race.

2. In order to improve the breed of horses, stallions

and mares are selected from quite different climates,

and are brought together with the view of obtaining

a still nobler breed, in which their excellencies shall
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be united. Thus to breed race-horses, an English

mare is covered by an Arabian stallion ; because, by

the union of English size and bone with Arabian

lightness and mettle, an increase of speed is obtained.

But neither does this apply to our marriage-laws
;

for neither Moses, nor any other legislator, requires

that a man and his wife shall come from opposite cli-

mates : that a German, for instance, shall marry a

woman from Barbary or Circassia.

3. When horses are brought together that are the

produce of the same parents, (I might say that are

brother and sister, for that they are so, is certainly true),

their breed is not one whit less noble, though smaller

and finer limbed ; and if, again, horses of that breed

are united, the third race proves still smaller and finer

limbed, just like the horses of Oeland, and the Scot-

tish Highlands, but without the least degeneracy in

point of shape or mettle j only they are too delicate

and little for use.

Of this fact, BurYon and Hutcheson knew nothing,

nor indeed could know, because the experiment has

been but lately made in the Hungarian studs. It

shews pretty clearly how it happens, that in countries

where horses run wild, the breed is beautiful, met-

tled, and wild, but small and slender ; in a word, why

it becomes like that of Scotland and Oeland. In the

mean time, this is the only remark of the three, which

we can venture to transfer to the subject of marriage-

law, if experience should confirm that the same is the

case with mankind likewise.

4. Although in great studs, the stallion often covers

a mare of his own getting, that is, the father his
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daughter, no degeneracy, or diminution of size, has

l)een observed to follow, nor yet any other detrimental

consequence whatever.

If then there is any truth at all in the conclusion

drawn from horses to the human race, it cannot do

more than shew, that where brothers and sisters marry,

their children may be smaller in size ; but not that any

degeneracy takes place in spirit, beauty, or otherwise.

And on this point, experience should be consulted

;

for the bare conclusion from horses to men, who, even

considered as animals, belong not to the same class

with horses, is not very logical. It is only sufficient

for prompting to enquiry, not for implicit belief, or

for decision,

Among those ancient nations, in which it was usual

for the nearest relations to intermarry, the Egyptians,

Persians, Phoenicians, Athenians, Lacedaemonians, wo
do not find the least trace of corporeal degeneracy

;

and at any rate, Moses cannot have founded his laws

on the observation of any such effect ; for he says both

in the introduction and conclusion of his marriage-

laws, that the Canaanites, by the universal prevalence

of this practice, brought the wrath of God upon them-

selves, and yet he describes these Canaanites as peo-

ple of gigantic stature compared with the Israelites.

The case of the Americans may be thought to ren-

der my assertions doubtful, and to lend the appearance

of truth to the doctrine of degeneracy. For when

America was discovered by the Spaniards, the inhabi-

tants lived in incest ; and among the North American

Indians, with whom we are best acquainted through

the medium of English accounts, it is still very com-
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mon for brothers and sisters to marry. It will be said

that they are altogether a degenerate race of men

;

that among them, though in a savage state, we do not

find that largeness of stature, which in our own savage

ancestors, the Germans, excited such amazement ; but

only people of a very middling size, and who should

rather be called small than large. When the Spaniards

came first to America, they found the inhabitants a

puny race, that, could not bear any burdens. They

are destitute of beards ; some of them without eye-

brows ; and all of them without either hair on their

bodies, or around the pudenda. The men have little

inclination towards the female sex, and cohabit with

them almost only from duty. They have also milk in

their breasts, so as to be able to suckle a child. Mo-

thers have milk much longer than with us ; and chil-

dren must be nursed for a very long time, because

they are too weak to bear solid food. In the female

sex, the menstrual evacuation is more scanty than in

the old world ; and the people are said to be without

courage, although patient, or rather insensible to pain.

This detail of their degeneracy is mostly true ; al-

though I believe, that in regard to the last mentioned

point, an exception should be made in favour of the

North American tribes, whom the English accounts

represent as brave, and though in many respects sa-

vage, yet very respectable in point of understanding,

and peculiarly so in point of eloquence. But although

I had it not in my power to make any exception at all,

still the instance of the Americans avails nothing to

the decision ofthe question before us. For,

i. In the first place, even the animals in America
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degenerate ; in so much that dogs lose their bark,' and

lions their boldness. There must, therefore, be some

other more general cause of the degeneracy of nature

in that part of the world, which affects men and ani-

mals alike. It is common to ascribe it to the humidi-

ty of the country, from the marshes with which it

abounds. On this I do not pretend to decide ; but I

doubt much the propriety of thus accounting for the

phenomena in question, because Germany at the period

when it produced our brave and brawny ancestors, who
were able without iron to beat the armies of Rome, was

perhaps as marshy as America. This, however, is cer-

tain, that there can be no ground for imputing to mar-

riages between near relations, a species of degeneracy

that affects animals as well as the human species, and

that too, probably, in a much stronger degree.

2. Even if such marriages could be said to contri-

bute any thing to that degeneracy (which I will not

entirely deny) still it would perhaps take place only

indirectly, in consequence of thus rendering whoredom

more universal, (as we shall see under Art. CVIII.)

which spreads the lues venerea so terribly, that whole

nations of the Americans are infected with it. Where
that disease exists, and has existed for several genera-

tions, human nature must certainly degenerate. But

this has no relation to our present inquiry, but comes

under another cause of prohibited marriages, which

will be considered in Art. CVIII.

3. The supposed effects of the intermarriage of

near relations, namely, diminution of stature, and

detrimental delicacy of frame, are not found to take

place among the Americans. They are not, indeed,
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a large race ; still, however, not smaller than men
usually are among ourselves, but of a middling size.

The Spaniards found them but little less than they

were themselves, and that in a warm climate, where

instances of large stature are rare. And,

4. This mediocrity of stature is the less safely to be

imputed to the intermarriages of near relations, that,

with the exception of insects and snakes, the animals

in America are much smaller than in other parts of

the world.

Upon the whole, therefore, the instance of the

Americans is at best but neutral, until our information

be more complete ; while the example of the Per-

sians, Egyptians, &c. is quite decisive against the de-

generacy said to be occasioned by the cause in question,

ART. CVL

The Object of the Prohibitory Statutes was neither to

promote the Closer Union of Mankind at large by

the means of Marriage, nor yet to prevent the ex-

cessive Pozver of Particular Families.

§ 6. (1.) It cannot have been the intention of these

laws to oblige men to marry into the families of those

that were to them strangers in blood, and thereby to

unite the whole human race, as it were, into one fa-

mily. (M. L. § 46.) They would, in fact, have

been quite inadequate to that end, because they au-

thorized marriages between the children of brothers

and sisters ; and such at any rate cannot have been

the design of Moses, who, in the book of Genesis,
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describes these very marriages, as those of which the

pious ancestors of the Israelites were so very desirous

for their sons, that they almost expressly enjoined

them ', and who himself distributed his whole people

into tribes and families, which had each its particular

head, and formed a small commonwealth within itself,

as we have seen in Art. XLVI. Besides, how could

he have represented the incestuous marriages of the

Canaanites as that abomination for which God punish-

ed that whole people, if his own laws had been nothing

more than a more refined political or moral artifice,

to cement families more closely together ? The neglect

of any such artifice is certainly no abomination.

(2.) As little can these laws have been intended to

prevent particular families from becoming by inter-

marriages too powerful and dangerous to the state.

(M. L. § 53, 54.) By marriages within itself, a fami-

ly will not become more powerful than it was before,

for it acquires nothing that it had not already. On
the other hand, rather is it likely, by intermarriage

with other powerful families, to become too powerful

and formidable to the state, either by the property of

two rich families being united in one common heir, or

by their acquiring, in consequence of the connexion,

an undue preponderance in numbers and strength.

Moses, however, had no such object in view ; for in

the only case in which marriage could contribute to the

enrichment of a family, that is, when the daughter

was her father's heir, he enjoined her to marry within

her own tribe, that her property might be preserved

to it. What 1 before mentioned, therefore, of Moses

representing incestuous marriages as a criminal abo-
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urination, and of course prohibiting them, for a better

reason than the political interests of his people, is here

to be considered as again repeated.

ART. CVII.

Concerning Respectus Parenteiae.

§7. Nothing is more common than to endeavour

to account for the prohibitory statutes concerning

marriage, on the principle of a Respectus Parenteiae ;

that is, from this consideration, that, from the moment

we enter into the married state with her, a mother, or

an aunt that is in the place of a mother, becomes sub-

jected to us, and a daughter on a footing of equality

with us. Now I readily grant that Respectus Paren-

telce was in force in the Roman law, as it is expressly

mentioned in the Institutions ; although at the same

time, I doubt whether the oldest Romans, in their ab-

horrence of incestuous marriages, thought of any such

thing ; and rather believe that the Roman lawyers,

who were generally addicted to the Stoical philosophy,

may have presented the ancient Roman law with this

reason from that philosophy. We must not, however,

confound the Mosaic and Roman laws together. Mo-

ses no where says a word of Respectus Parentelce ; and

in regard, at least, to those marriages which he de-

clared abominable, and which God was punishing even

in the Canaanites, he can scarcely be thought to have

had any view to it. (M. L. § 48—51.)

I cannot comprehend, for my part at least, how the

principle of Respectus Parentela?, should make it bin-
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ful to marry a woman, whose relationship previously

entitles her to veneration or obedience. By her con-

currence to a marriage, she gives up her prior right,

and releases us from the duty which we owed her on
that score. Nor can her departure from that right

be justly censured, or declared invalid, or displeasing

to the supreme legislator, because it was a natural

right ; for we all by compact give up much more im-

portant natural rights, and other natural relations,

without incurring the reprehensions of either moral-

ists, lawyers, or divines. All men are naturally equal

and free ; but this equality and freedom they forego

when they become subjects, insomuch that they even
give the national magistrate a power over their lives.

In a state of nature, every father would be magistrate
in his own family ; but in a civil state, he renounces
even that right, and commits it into the hands of the
national magistrate ; which is a consideration the
more serious, on this account, that he'thereby places

a third party, viz. his children, as well as himself, in

worse circumstances, if that office happen to fall into

the hands-of a tyrant. And surely if we may do all

this without sin, an aunt may very safely denude her-

self of the very trifling and dubious right that she may
have with respect to the son of her brother or sister

;

and even a mother may resign the claim she has upon
her son's obedience.

Who ever made it sinful in a son to undertake any
authoritative function which places his father under
him ? Joseph brought his father into Egypt, in which
he himself ruled with almost unlimited power

; yet no
one ever called Joseph, on that account, an impious

VOL. TJ, B
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man,—a transgressor of the fifth commandment, and

of the eternal law of nature. Nay, this may go still

farther ; for a son may, particularly in an elective

monarchy, become king, and thereby acquire the

power of life and death over his father. Even among

the Israelites, David and Saul seem to have mounted

the throne during the life of their fathers. If then

this departure from Respectas Parentelce involve no

sin, surely that far more moderate and gentle violation

of it which takes place when a son marries his mo-

ther, or her sister, cannot be the cause of such mar-

riages appearing so abominable to Moses, and draw-

ing after them the vengeance of Heaven. In fact,

however, it would not be absolutely impossible for

the veneration and subjection now spoken of, to sub-

sist without prejudice to the married state, in every

thing wherein marriage is not properly concerned.

For we have examples of a sovereign princess marry-

ing a subject, or conferring (as Queen Anne did) one

of the high offices of state on her husband, without

admitting him to be her partner in the government.

In such a case, the husband is a subject, and the wife,

though the expression sounds somewhat masculine, is

lord of his life and death.

In some of the marriages prohibited by Moses, there

is either no violation of Respectas Pare?itelce in gene-

ral, as, for instance, in that of a sister, or brother's

widow ; or none, at least, according to the particular

circumstances of the people to whom he gave his laws.

He forbids marriage with a step-mother ; but the He-

brews did not represent such a person as a mother,

nor did they call her so. She was with them but the
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father's wife, to whom, in countries where pol) gamy
prevails, no filial duty is due from the children of

another woman. Verv often she was nothing but the

father's concubine ; and the son, to whose mother she

was a rival, and perhaps an enemy, was not likely to

feel any filial Respectus Parentelee towards her. That

principle, therefore, could not be the foundation of the

prohibitory marriage-law in these instances. Of our

revering an aunt younger than ourselves, as we would

a mother, the Bible says not a word ; and from Philo-

sophy I can adduce nothing in support of this doctrine

of the Roman law, which savours strongly of the

Stoical ideas of the Roman civilians.

There is one thing, however, which I will readily

admit, (M. L. § 52.) namely, that where the son

commonly remained in his father's house, it could not

be very agreeable to his parents, to find him marry-

ing their sister, and to see a person whom from in-

fancy they had regarded as on a footing with them-

selves, become, by a marriage with their son, so very

much degraded below them, and subjected to their

authority. There would, indeed, be here no violation

of respect due to a father's sister, (for she had herself

assented to its cessation,) but to the parents, if yet

alive, it could not fail to prove a source of vexation.

Under these circumstances, I by no means wonder,

that even before the time of Moses, although such

marriages were not properly held forbidden, parents,

nevertheless, with all their anxiety to see their sons

married with near connections, did not usually pro-

pose to unite them with their own sisters, but with

their sisters' daughters, and that few sons vexed their

E 2
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parents by marrying the sister of their father or mo-

ther. Only, therefore, in the case of parents being

yet alive, could Respectus Parentela* have operated as

a concurring cause of the prohibition. It is not, how-

ever, the sole cause of it, as we shall soon see.

ART. CVIII.

The true Cause of tJte Prohibition is, that without it,

Whoredom, and earljj Corruption in Families, cannot

be prevented.

§ 8. The real reason for which a people, that would

avoid being overwhelmed with the greatest profligacy,

must prohibit incestuous marriages, (that is, those be-

twixt parents and children, or brothers and sisters,

or those with step-mothers, step-daughters, mothers-

in-law, and daughters-in-law) absolutely, and without

the slightest prospect of dispensation, is this ; that

considering the free intercourse that such persons

have one with another, some of whom, besides, live

from their infancy in the same house, it would be

impossible to prevent the prevalence of whoredom in

families, or to guard against the effects of very early

corruption among young persons, if they could enter-

tain the least hope of throwing a veil over past impu-

rity by subsequent marriage. (M. L. § 57,—59.)

The first seduction of a virtuous young woman com-

monly takes place under the hope of marriage j whe-

ther it be that the man actually makes a promise to

that effect, and the woman too readily trusts to assur-

ances that may soon be retracted j or that without
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any express promise, the innocent victim of seduction

considers her seducer, whom she loves, as so true and

honourable, and at the same time as so strongly at-

tached to her, that he never can or will abandon her.

Without some such expectation, the virtue of a young

woman is seldom conquered, because she knows that

she has the unpleasant and ignominious consequences

of illicit love to bear alone.

Let us now suppose a people among whom it is

lawful for a father to marry his daughter, a son his

mother, or his father's widow, and a brother his sister,

and who regard extra-nuptial cohabitation with such

persons, with no farther abhorrence than they do com-

mon whoredom ; will not brothers and sisters, who

are so perfectly intimate from infancy, that they know

very well how to speak to each other of the things

which they wish to conceal from all the world besides,

and who in the freedom of their intercourse can often

be together without any superintendence, and have

frequent opportunities of seeing one another, in those

circumstances of denudation which stir up wicked

lust ;—will they not be very apt to corrupt each other,

whenever they begin to feel the first motions of desire

towards the other sex, and almost before they know
what they are doing ? The period most dangerous to

young women commences before they arrive at full

growth ; and hence, at this period, extending from

their 13th to their 16th year, they are usually restrain-

ed, with peculiar care, from unlimited intercourse with

the male sex ; but it is not possible, particularly where

parents are not in opulent circumstances, to watch the

intercourse of brothers and sisters with such effectual

e 3
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vigilance, as to preclude all danger ; and therefore, if

girls, who are so easily led astray, could indulge the

least hope of marriage with their brothers, very few

of them indeed would remain uncorrupted.

The consequences of this would be tremendous.

I will not so much as mention the enmity—the deadly

and implacable enmity, that would arise from a breach

of promise between those to whom Nature enjoins the

tenderest love, but will merely beg my reader to re-

flect with himself on the effects of depriving a woman
of her honour in her early youth. The seduction of

a child of 14 or 16 years of age, is, besides, more dan-

gerous to her future welfare, than a faux-pas at the

age of 20, because she will be heedlessly hurried along

in the same wicked course, or else driven to despair

;

and then, instead of virgins, the country will be full

not only of women that have been dishonoured, but

of public venal prostitutes, the pests of the rising ge-

neration. And among the few who might not fall

into the actual guilt of incontinence, that modesty,

which is so ornamental, indeed essential, to female vir-

tue, could not fail to be very much weakened by unre-

strained intercourse with persons of the other sex,

with whom they might be married, and in whose minds

ideas of the like nature must often have arisen.

The same observations may be repeated with regard

to marriages between parents and children, but with

this difference, that what I mentioned relative to the

facility of seducing a young girl, from her want of ex-

perience and reflection, does not hold. But on the

other hand, again, if a father has it in his power to

marry his daughter, the consequences are still more
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frightful. No doubt he would not, after dishonouring,

be likely to abandon her, or break his promise like a

brother ; but where polygamy is permitted, he would

take her as a wife in addition to her mother, to whom
she would prove an object of such mortal disgust, that

between mother and daughter the most unnatural en-

mity would infallibly arise ; and, on the other hand,

where but one wife is allowed, the seduction of a

daughter, whenever its consequences began to appear,

would arm the father or daughter with poison for the

removal of that obstacle to their union : and should it

remain without the usual consequences, the father

would be at great pains to dupe some son-in-law, the

honour of whose bed would, besides, never be at any

future period secure against his pollutions.

A mother, it is true, could seldom become to the

son of her womb an object of such admiration, as to

make him fall in love with her ; but here the seduction

might be reversed, and a mother of extraordinary

concupiscence might lead her own son, in his earliest

years of puberty, and even before, while he was yet

ignorant of the greatness of the crime, into acts of

impurity, whereby he would injure his father in the

most ungrateful and abominable manner, and, at the

same time, Jay the foundation of a premature debility

to himself.

And what I have now but mentioned, en passant, as

to the early debilitation of the male sex, would be

still more frequently the consequence of early de-

bauchery between brothers and sisters, if they durst

marry together. If that became a very common prac-

tice, from such progenitors no other than a still weaker,

E 4
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punier, and more diseased offspring than themselves,

could be looked for ; and thus far I will allow, that a

people by incestuous marriages may become degene-

rate ; whenever it is the consequence of them, that

brothers, scarcely arrived at manhood, become too in-

timate with their sisters. And if that is the case be-

fore the years of manhood, the abortive efforts of de-

sire will be attended with those still more lamentable

consequences to the health of both sexes, which the

legislator may learn from the physician.

But I have not yet exhausted this subject. Among
the consequences of permitting such marriages, we

have only heard of the universal prevalence of unchas-

tity among the female sex, of the premature debilita-

tion ofyouths, with something concerning attempts at

poisoning. But the mischief does not stop here.

If the majority of the female sex have once so lost

their virtue, (under which term I here include mo-

desty, chastity, and nuptial fidelity,) as that the matter

is no longer any secret, and a woman has no reason to

be ashamed in the presence of others ; while the men,

if they wish to marry, have only the choice of worth-

less, debauched women ; vice, in both sexes, must ra-

pidly advance still farther and farther, and the whole

people become so infected with it, as to be at last in-

capable of subsisting any longer.

It is the fair sex who by their charms and graces

give the tone of morals to ours, and as long as they

continue but outwardly virtuous, virtue will be held

in esteem by the men : the reverse ensues, whenever

females can venture to manifest and avow vicious

practices. Virtue then becomes the subject of ridi-

cule : men strive to appear profligate j nor is there
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any risk of their not succeeding in the attempt. They

will soon become as completely so, as they wish to be

thought. And as it, moreover, is the female sex who

have the charge of the earliest education of children,

their profligacy, if once notorious and flagrant, will,

in this respect likewise, contribute no less powerfully

to promote the corruption of future generations, than

with us, even where fathers are profligate, the virtue

of mothers, at least if founded in principle and mo-

desty, contributes to produce a happy effect on the

education of their offspring.

But this is not all. Married women, who have

early laid aside their modesty and chastity, and carry

on their profligacy publicly, and because it is fashion-

able, render the married state extremely unenticing

;

and hence proceeds a very general aversion to it

among the male sex. Then, as at Rome, when female

profligacy became so universal, recourse is had to the

enactment of laws to encourage or compel people to

marry ; but they prove ineffectual. In such circum-

stances too, divorces cannot be long unintroduced. To
avoid worse evils, they must at length be allowed to

every man as often as he thinks fit ; and amidst the uni-

versal decline of female virtue, and when it is no longer

any shame to be divorced, the wife will soon contrive to

give the husband sufficient cause to divorce her, when-

ever she finds another man that suits her fancy better.

When once public manners have reached this stage

of corruption, there is but one step more remaining,

and that becomes inevitable. The marriages that still

take place, from the frequent transitions made by the

parties to new connections, become the means of be-
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traying their greatest secrets ; and hence recourse is

had to poisoning, for the purpose of making a short

process with a husband, when, by ill management, the

requisition of a divorce has been too long delayed.

Thus all domestic confidence, and all nuptial friend-

ship vanishes. Suspicions become universal on both

sides ; and at every step he takes, the one party will

have reason to fear lest, after their separation, the

other should betray him, and employ the secrets which

he knows, to injure him. This is the state in which

Tacitus actually describes Rome to have been, after

female virtue was no more. There, however, incest

was not indeed to blame ; for against that crime Rome
still maintained her ancient laws in all their severity ;

but still, from her example, we cannot but see, what a

life of trouble and terror men must lead, when vice

among the fair sex, once becomes general and fashion-

able. And still more horrible would its consequences

be in the present day, now that Europe has imported

from America that dreadful disease, which is propa-

gated by coition. In such circumstances, no one

could be secure against its infection ; and among the

Americans, it actually is almost universal. Happily,

such a state of society cannot subsist for ever ; for by

a constant decrease of marriages, the strength of a

nation is impaired, and, like Rome, it at length be-

comes a prey to the nations around it.

I grant that the consequences of incestuous mar-

riages are not in every climate, and situation of soci-

ety, so formidable as we have now described them.

In a cold country, for instance, or where a people live

almost solitary in deserts, debauchery will not reach
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the same height so rapidly as in a warm climate, and

in great cities. Among the Americans, marriage be-

tween brothers and sisters is frequent ; but it may be

presumed, that it is not there productive of all its

baleful effects ; because the people both of the north-

ern, and of the warmer regions of America, feel the

impulse of love but in a very inconsiderable degree.

And vet in this same America, where the male sex

are so insensible to female charms, along with these

marriages, we find whoredom among unmarried per-

sons generally permitted without any restraint ; and

the consequence is, that the venereal disease has be-

come universally prevalent, and cannot but have con-

tributed in some degree to that degeneracy of human

nature, which has been remarked among the Ameri-

cans.

If then the prevention of illicit intercourse and pre-

mature corruption in families, be the cause of the pro-

hibition of incestuous marriages, it is easy to compre-

hend wherefore Moses should have declared them the

abomination of the Canaanites ; although he relates in

his history, that at the beginning of the world, God
only created a single pair ; the consequence of which

must have been, that then brothers and sisters were

necessarily obliged to intermarry ; so that we are all

sprung from marriages which in subsequent times

were forbidden. (M. L. § 65.) For God did not

thus by any dispensation of law, indulge the sons and

daughters of Adam in what was in itself sinful ; nor

did he compel mankind to any thing in its own nature

vicious ; but the intermarriages of Adam's children

were naturally, and without dispensation from God,
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(of which we nowhere find the least hint,) legitimate

and allowable. In the first age of the world, they

were without any evil consequences ; and the first in-

tercourse between the children of Adam, as they pro-

gressively grew up, beyond all doubt rendered their

marriages permanent. Nor was there any risk of Cain

or Abel deserting their sisters after cohabitation, as

there were yet but few females on the face of the

earth. Besides, it is not individual marriages between

sisters and brothers that constitutes an abomination.

It is only when a people, after they become a people,

permit such marriages without any restriction what-

ever, that they incur the guilt of a sin, for which, ac-

cording to the testimony of Moses, God may justly

inflict a national punishment upon them. For an in-

dividual marriage of this kind cannot have those dire-

ful consequences which follow the universal permission

of such connections ; and it would still be in the power

of brothers and sisters to marry without any sin or

harm, if they happened to be cast by shipwreck on

an uninhabited island. (M. L. § G6.)

ART. CIX.

Wherefore Moses has prohibited some other Marriages

besides those between Parents and Children, Brothers

and Sisters ?

. § 9. I have hitherto spoken only of marriages be-

tween parents and their children, or brothers and their

sisters ; or with step-daughters, or daughters-in-law,

or with step-mothers, and mothers-in-law, Moses,
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however, prohibits marriage with several other rela-

tions, such as, with a brother's widow, with a father's

or mother's sister, &c. &c. Now, how far do these

marriages come under the influence of the preceding

cause ? (M. L. § 68.)

It will certainly be obvious to the reader, that even

these relations, though somewhat more remote than

the former, will have more opportunities to corrupt

each other, if any hope of marriage remains to them,

than total strangers can have. But here the necessity

of prohibition is not so very great, and rather arises

from a prudent caution on the lawgiver, which carries

him a step beyond what is strictly necessary. We rindno

certain limits, sufficiently distinct and universal, point-

ed out by nature, as to how far the prohibitions of mar-

riage, and the precautions of legislators, should extend.

—The children of brothers and sisters, whose union

Moses did not merely permit, but regarded as peculiar-

ly desirable, have undoubtedly more intercourse, and

opportunities of mutual corruption, than strangers

;

and the most ancient Roman laws did actually inter-

dict them from marrying. (M. L. § 41.) *. What

reason then had Moses for not prohibiting their mar-

riage ? Wherefore did his prohibitions extend just to

the sister and sister-in-law of the parents, and no far-

ther ? What here determines the boundary where near

relationships cease, and more remote ones commence ?

(M. L. § 65, 66,)

It is easy to conceive, that in such a case much de-

pends on the peculiar circumstances and customs of

* See Plutarchi, Vwpxixct,. Quest 6. and Tacit. Annal. xii, 6.
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nations, according to which, the established intercourse

of near or remote relations is more or less familiar.

Among the Romans, the right of kissing, which was

only permitted among the nearest relations, once

formed the distinguishing boundary* ; and among the

Hebrews, probably the veil, which the women of cer-

tain classes usually wore, (M. L. § 69, 70.) answered

the same purpose. To their nearest relations, they

might appear without a veil, but not to others ; and

this liberty of appearing without a veil, by the ancient

traditionary usage of the Arabs, converted by Maho-

met into a written law, extends precisely as far as the

Mosaic prohibitions of marriage. One passage of the

Koran relative to it, occurs in Sura xxiv. 31. " Com-

" mand the daughters of thefaithful to shew their orna*

" ment (that is, theirface, or according to another ex-

" planation, the CGStly dress under their veil,) except in

* Plutarch, in the 6th Question of his T*ifActixct, where he treats of

the origin of this custom, says, " Probably too, for this reason, the

" aliection of relations extended as far as kissing, and that still conti-

" nued the only token of consanguinity, because marriage with blood

" relations was not permitted. For in former times, men in general

" married their blood-relations as seldom as they now marry their

" aunts or sisters ; and it is only of late that marriage between bro-

' ther/ and sisters' children became permitted, in consequence of

" the following circumstance: A person possessed of no estate, but

" who was a gentleman, and very much beloved by the people, fell

" under the suspicion of having married a woman who was his cousin-

" german, and her father's sole heiress, by which means he lived in a

" good style. When he was accused of this, the people stopped the

"investigation of the case, and acquitted him; and made a law, that

" marriages between cousms-german, and all blood-relations more

" remote, should be allowed ; but those between persons more near-

" ly connected, prohibited."
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" soJar as is unavoidable; to no man, but their husbands,

" their fathers, their husbands' fathers, their brothers,

" their brothers' sons, their sisters' sons, their chamber-

" maids, their slaves, or to beggars, or to children who

" have not yet known a woman"* In a second passage.

Sura xxxiii. 55. the pretended angel, Gabriel, after

prohibiting all from disturbing the wives of the Pro-

phet, or seeing them unveiled, as some impertinent

visitors had done, proceeds in these words :
" Women

" commit no sin in appearing unveiled to their father

s

v

" sonSy brothers, brothers' and sisters' sonsy chamber-

" women, and slaves."

It cannot possibly be suspected, that the liberty of

seeing their relations without a veil, may be a conse-

quence of the Arabian marriage-laws, instead of being

(as I make it) of antecedent origin, and the line of

distinction by which Moses may have been guided

;

for among the Arabs, the laws of marriage are stricter,

and prohibitory of more marriages, than there are here

women mentioned, whom men may see unveiled ;

(M. L. § 70.) whereas the cases in which the veil is

dispensed with, precisely agree with the Mosaic pro-

hibitions, when not extended by inferences beyond the

express letter of his laws.

Such a distinction may no doubt be unsuitable to

the circumstances of other nations, but, considering

the manners of the Hebrews, it was very rational.

We do not instantly fall in love with every woman
whom we see without a veil, else should we have too

much to do, because we see them all unveiled, and

are from infancy accustomed to the sight ; but among
the people to whom Moses gave laws, to see a woman
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unveiled, was only the privilege of great intimacy, in

consequence of near relationship ; and it could not

fail to make a deeper impression on the mind, from the

rarity of its occurrence ; and therefore the legislator

very wisely guarded against the dangerous effects of

such intimacy and such impression, by prohibiting

marriage with all those women whom relationship en-

titled men to see unveiled.

Among the women, whose faces may, according to

the Koran, and the customs of the Arabs, be seen

unveiled, the brother's wife is not included ; and yet

Moses prohibits the marriage of a brother's widow,

unless in the case of his having died without children.

Here, therefore, a different reason must have oper-

ated ;
(M. L. § 71.) and we find it in the origin of

the Levirate-law of the Hebrews, explained above in

Art. XCVIII. The brother's widow had before been

included in the inheritance, and the unmarried brother

had a reversionary right to her. Such reversions are

dangerous, and may give occasion to anticipations,

and even to the expedient ofpoisoning. It was, there-

fore, highly considerate in a legislator who wished to

promote chastity in families, to abolish that reversion-

ary right altogether ; and likewise, because the an-

cient consuetudinary usages of a people often subsist,

although no longer supported by the law, to render a

marriage between the parties impossible, and thus cut

off those expectations that might seduce them into

guilt. Thus acted Moses, to the extent that neces-

sity required. He allowed the Levirate-right to con-

tinue in force in the case of the husband dying child-

less ; but in all other cases he expressly prohibited the
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marriage of a brother's widow. With this cause of

the prohibition, the meaning of the term Niclda, (that

is, rival-marriage?) which is peculiarly applied to such

a marriage, (see Art. CII.) exactly accords. The
legislator either dreaded that the unmarried brother

might become the rival of the married one ; or else

he thought fit to distinguish such a connection by the

odious term expressive of polyandry ; which indeed,

in its origin, is so nearly akin to it, that among the

Mongols we find this right of the surviving brother

actually degenerated into a perfect polyandry.

I look upon the prohibition of marrying the paternal

uncle's widow, as included in the preceding one,

(M. L. §. 103.) and account for it on the same prin-

ciple ; for if no brother of the deceased husband was

alive, the widow, as a part of the inheritance, natur-

ally fell to his nephew. There are two other circum-

stances which establish this, as the design of the pro-

hibition in question
;

(1.) That Moses appoints the same punishments for

transgressing it, as for marrying a brother's widow,

namely, that the children of such a marriage were not

to be enrolled in the registers, as the children of their

natural father, but in point of civil rights, to be con-

sidered as belonging to the widow's deceased husband;

(2.) That Moses no where prohibits the marriage of

a maternal uncle's wridow«

In short, Moses would seem to have laid down this

principle to himself: " The first and second expectant,

" according to the present Levirate-law, shall not be
M permitted to marry the widow, excepting in the

" single case, when it is absolutely necessary, name-

VOL. II. F



82 Consuetudinary Law prior to Moses. [Art. 1 10.

" ly, when the prior marriage has been unfruitful."

When this case did not occur, he looked upon it as the

safest plan, at once to cut off such questionable ex-

pectants from all hope of the possibility of forming

such a connection, and thereby obtaining the inheri-

tance.

Art. ex.

The Consuetudinary Law of the Israelites, on this sub-

ject, before the time of Moses. His two Statutes.

§ 10. Before I proceed to closer investigation of

the particular statutes of Moses, relative to marriage,

I must say something of the consuetudinary law es-

tablished before his time, (M. L. chap, iv.)

Moses gave laws to a people, among whom all mar-

riages with near relations were not previously held

lawful. (M. L. §. 33.) He describes the marriages

which he prohibits, as customary among the Canaan-

ites and Egyptians, Levit. xviii. 3.—25. ; and conse-

quently as foreign usages, quite repugnant to the cus-

toms of his people. He relates, that when Abraham

and Isaac wished to make it not be thought that Sarah

and Rebecca were their wives, they gave them out for

their sisters; Gen. xii. 12.-14.;—xx. 2.;—xxvi. 7.; and

that when Abimelech expostulated with Abraham on

that falsehood, he replied, she is truly my sister, the

daughter of my father, but not of my mother, and she

has become my wife, Gen. xx. 12. Abraham there-

fore, would not have married her if she had been

his uterine sister. In like manner, we see from Gen.
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xix. 31, 32., that commerce with a daughter was quite

contrary to the custom of the whole country, and not

so much as usual among the Canaanites, not even in

Sodom.

Custom, however, did authorize many marriages,

which Moses now prohibited. He had himself, per-

haps, been the fruit of a marriage with a father's sister,

although that is not certain. (M. L. §. 36.) But it is

very certain from Gen. xx. 12., that Abraham had

married his own half-sister, and looked upon it as law-

ful, because she was not by the same mother. (M. L.

§. 35.) Marriage, therefore, with a half-sister, was

permitted, but that with an uterine sister held unlaw-

ful, just as among the Assyrians, among the Persians

before the reign of Cambyses, and among the Atheni-

ans, (M. L. §. 37.) That the brother received the

brother's widow, along with his inheritance, I have

mentioned in Art. XCVIII. as very probable : and

other marriages more remote than with a half-sister,

can hardly be thought to have been then looked upon

as unlawful.

Under these circumstances, Moses gave his laws ;

and for the better security of families against the dan-

gers of early corruption, he prohibited several connec-

tions that were previously permitted. There are two

statutes upon this subject, which we find him giving,

the one but a very little after the other. The first, in

Levit. xviii. contains only prohibitions ; the second,

in Levit. xx. differs from the preceding, in this, (M.

L. §. 74.) that it specifies the punishments that are to

be inflicted on the several sorts of incestuous marri-

ages, viz. burning, extirpation from among the people,

F 2
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and (which was the mildest of the three) registering

the children of such marriages, not by the name of the

true father, but by that of the widow's deceased hus-

band, (M. L. §. 76.) Of these punishments, I shall

treat fully under the head of Penal law, and here only

premise, ( 1 .) that we are not to understand burning

to have meant the consumption of the living body by

fire, because the criminal was first stoned to death,

and then the corpse burnt ; and (2.) that it may be

questioned whether extirpation from among the people

was in every case a capital punishment, and did not

sometimes mean only banishment.

ART. CXI.

Moses declares the Prohibited Mamiages, Abominations

and Shis, for which God punished even other nations,

and therejore morally wrong.

§ 11. To us christians the Mosaic marriage-laws

are highly important. They still retain in our politi-

cal constitutions a validity, which his other laws no

longer have ; the reason of which is, that he, as a

prophet and infallible teacher of morality, declares

them a part of the moral law, and that incestuous

marriages were, even before the giving of his laws, an

abomination justly punishable, and therefore morally

evil. (M. L. g. 24.-26.)

He concludes his prohibition of such marriages, in

the following terms.—" Ye shall not defile yourselves

" with any of these : for with all these have the na-

" tions defiled themselves, that I will thrust out be-
u fore vou. The land became unclean, and I am a-
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* venging its sin upon it, and it is spewing out its in-

" habitants. Wherefore keep ye my statutes and laws,

" and do none of all these abominations, neither the

" native, nor the stranger that enjoys protection a-

" mong you, that the land may not spew you out, if

" ye defile it, as it spewed out the people that was be-

" fore you : for all these abominations have the inha-

" bitants of the land committed, who were before you,

" and thus it became unclean." I do not here draw

my principal proof from the word najTin, (Thoeba),

abomination, because it may be objected that Moses

applies it in other passages, to things, such, for in-

stance, as unclean meats, (Deut. xiv. S.) of which the

use, indeed, is not contrary to the moral law, and

;>inful, but which, nevertheless, he would have the

Israelites to regard as loathsome and disgusting. This

term, in fact, among the Hebrews, sounds somewhat

softer than with us, being, strictly speaking, only sy-

nonymous with impure, or nauseous. I might indeed,

with good reason remark, that there is a great differ-

ence between calling meats, and calling actions u?i-

clean, and that the action which is declared to be un-

clean, and loathsome, must, in a moral sense, be of

course sinful. I will not however, dispute about this

word, but found upon what Moses repeatedly affirms,

namely, that the people wrho inhabited Palestine be-

fore the Israelites, that is, the Canaanites, whom his

civil law did not at all concern, yea, who had lived be-

fore any of his laws were given, and consequently, could

know nothing of them, had by all their abominations

so polluted themselves, and their land, that God
f 3
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punishing them on this account, and that the land

was spewing them out.

To this it has been objected, that the above con-

clusion does not perhaps apply to all the marriage-laws

that are previously described, from v. 6. to v. 18.: but

ought merely to be referred to what immediately pre-

cedes it, on the subjects of adultery, human sacrifices,

sodomy, and bestiality, v. 20.—23. ; that Moses here

connects together laws of quite different kinds, civil

and natural, and that it is only the transgressions of

the latter, that he reckons the abominations which

brought down the vengeance of heaven on the Canaan-

ites. But the whole arrangement of the xviii. chapter

opposes this distinction. It is not a distinct chapter,

merely in consequence of our modern division, which

is often altogether arbitrary ; but according to Moses

himself, it forms a connected section, or an edict, as

I might properly enough term it, by itself. It begins

with the usual introductory clause of a new edict, not

connected with the preceding one, Jehovah spoke un-

to Moses and said, speak unto the Israelites, and say

unto them. Then the words of God proceed in one

connected discourse unto the end of the chapter. Af-

ter which, the xix. chapter commences with a repeti-

tion of the same preamble, " Jehovah spake, <§•£."

Now the edict contained in this xviii. chapter, natur-

ally divides itself into three parts
; (1.) The five first

verses contain a general introduction, which declares

that, as the Israelites worshipped quite a different God

from the Egyptians and Canaanitcs, they were not to

imitate those customs of these nations, which were con-
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nected with their superstition and idolatry. And of this

description were not only their sacrifices of children to

Moloch, their sodomy, and'bestiality, but their incest

also. For the theology of the Egyptians related in-

cestuous stories of their deities ; as, for instance, that

Osyris took his own sister Isis to wife ; and again, that

with her other sister Nephthys, who was married to

his, and her own brother Typhon y he had once com-

mitted adultery, and been betrayed by a garland of

flowers which he left lying on the ground. These

fables, it is no doubt true, had quite an innocent

meaning, for Osyris was the Nile ; Isis, that part of

Egypt, which lay so low, as to be overflowed by the

Nile : and Nephthys, the high lying barren sandy de-

serts, which were, however, occasionally overflowed

also, when the Nile rose above its usual height, and

then produced flowers. But this mythology had, at

the same time, as Diodorus Siculus relates, (b. i. ch.

27. p. 31. of Wesseling's edition,) the effect of leading

the Egyptians, after the example of Isis, and contrary

to the custom of other nations, to permit marriage

with a sister, by an express law.

(2.) After this general introduction, follow (v. 6.-—

23.) statutes, which prohibit the Israelites from things,

which among the Egyptians and Canaanites were law-

ful, or at any rate, in fashion, and were founded on

their theology and superstition.

(3.) And then comes an appendix, in which Moses

admonishes the Israelites to keep these laws sacred,

because the Canaanites were, for the opposite conduct,

to be punished by God, and driven out of their land.

Is it then possible to limit the operation of this appen-

F 4
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dix, to a small part of the prohibitions contained in

the edict
;
particularly, when it so manifestly refers to

the introduction, which not only relates to those sta-

tutes in general, but also, more immediately to that

made against incest ?

Still more decisive are verses 22, 23, 24, of chap.

xx., in which, immediately after the statutes detailed

from v. II. to v. 21., we find the following words,

" Observe all my statutes and laws, and keep them,

" that the land into which I am leading you, as a

f* dwelling place, may not spew you out j and live not

" after the customs of the people whom I am driving

" out before you : for all this have they done, and
'< disgusted me at them ; and therefore, I have pro-

" mised unto you, that ye shall possess their land,

" &c. &c. (M. L. §. 26.)

ART. CXII.

Whether Moses is to be understood as declaring all the

Marriages that he forbids, or only those of the very

nearest relations, to be morally evil, and to constitute

the Abomination of the Egyptians and Canaanites ?

§ 12. But does Moses include all the marriages

which he prohibits, among abominations, and what

were so, even before the giving of his law, and brought

down divine vengeance on the Canaanites ? or are we
to understand the term, of the very closest marriages

only ? In other words, do all the Mosaic marriage-

laws concern us christians, or those only relating to

the marriage of the nearest connections ? Or, to put

the question in the light in which it commonly ap-
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pears to most people—are all the marriages forbidden

by Moses incapable of dispensation, or does the ma.

gistrate enjoy the power of dispensing with some of

them, because they form no part of those universal

laws of God, which concern the whole human race ?

(M. L. §. 31, 32.)

The marriages prohibited by Moses naturally di-

vide themselves into two classes, of which,

1. The first comprehends those of the closest pos-

sible affinity, such as, between parents and children,

brothers and sisters ; and those of step-parents, or

parents-in-law, with their respective children. Here

the danger of corruption is so great, that among every

people that has any concern for the preservation of

good morals, they must be prohibited, and in no case

whatever admit of dispensation. This point will not

be contested. If Moses denominates any marriages

abominations, it must be these.

2. The second class includes those between relations

who are not quite so near, and do not usually reside

constantly in one house, nor have such unlimited in-

tercourse, but whom we cannot determine precisely

in the same manner among every people ; because, in

some instances, a certain degree of relationship gives

a privilege of the fullest intercourse in one country,

but does not so in another. Thus, in countries where

no regard is paid to distinction of rank in marriages,

and wrhere the nurse continues all her life in the house

in which she has suckled a child, it may be expedient,

for the avoidance of early corruption, to prohibit mar-

riage with a foster-sister, as is the case among the

Arabs j but with us, on the contrary, such a prohibi
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tion would be quite superfluous, as we do not continue

to live in the same house with the children of our

nurses, or to have any familiar intercourse with them ;

and the difference of condition makes a marriage with

a foster-sister so improbable, that she can scarcely be

seduced, under the expectation of it.

Now, between these two classes, Moses actually

makes a marked distinction ; for on marriages of the

former, he inflicts capital punishments : on those of

the latter, only civil penalties ; tolerating withal, their

continuance, if once consummated. At least, be no-

where enjoins a separation of the parties ; and their

punishment is either expressed in the words, they shall

bear their blame, or consists in this, that the children

issuing from such marriages, are ascribed, not to the

natural father, but to his deceased brother, or pater-

nal uncle, with whom the woman had been married

before; which, by the way, makes the continuance

of the marriage manifest.

It is my opinion that marriages of the first class

only, and not those of the second, are reckoned by

Moses among those abominations which God disap-

proved, and punished in the Canaanites. For,

(1.) Philosophical morality discovers no necessary

and cocrent reason wherefore all nations should be

obliged to prohibit relations of the second class from

marrying. It furnishes no distinct token whereby

the Canaanites, that lived before the Mosaic law was

given, could have concluded that such marriages were

sinful ; and without such a token, certainly that peo-

ple could not be punishable for permitting practices,

the sinfulness of which, reason did not enable them to
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infer. Should it be here said, they ought, on the

principle of precaution, to have prohibited them, it

might, with equal reason, be added, that they were

bound to carry that principle still farther, and to have

prohibited the marriage of cousins-german ; and if

they were not so, their obligation to exercise the pre-

caution in question cannot be proved.

(2.) We can hardly suppose but that Moses, in de-

vising his marriage-laws, would have exercised that

prudent foresight which I formerly mentioned, and

have given some injunctions as to this point, suitable

to the circumstances of the Israelites, though not

universally necessary. If this is the case, these mar-

riage prohibitions of the second class may be con-

sidered as outworks of civil law, drawn by the legisla-

tor around the necessary laws of nature ; not as laws

of nature themselves, or obligatory on the Canaanites

or other nations.

(3.) To this we must add, that these prohibitions

of marriage among more distant relations, are, in part,

founded on the peculiar manners of the Israelites ; on

the right, for example, of seeing such and such kins-

women unveiled, and on the Levirate law. Now, such

ordinances could not apply to nations whose manners

differ from those of the Israelites, and, at any rate, to

the people who lived prior to the Mosaic law.

(4.) Some marriages of the second class, even that

with a step-sister had been permitted, and been usual,

long before the time of Moses, among the ancestors of

the Israelites, as far back, indeed, as the time of Abra-

ham, and before he had had the least intercourse with

the Canaanites. Now, how could these marriages be
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called the customs of the Canaanites and Egyptians ?

They were the very customs of Abraham and his des-

cendants ! But whoever reads the xviii. chapter of

Leviticus from beginning to end, will, by comparing

the introduction and conclusion, soon perceive, that

what are in the conclusion termed the abominations of

the Canaanites, for which God was punishing them,

and the land spewing them out, are the very same

things which in the introduction had been termed, the

customs of the Canaanites. And hence I cannot under-

stand the harsh expression of Moses, ofany thing else

than the peculiar customs of that people, in other

words, than those marriages of the very nearest rela-

tions, by which they were distinguished from the fore-

fathers of the Israelites.

(5.) And how was it possible that of a marriage,

which among the Israelites was not secretly and sel-

dom, but publicly and frequently, gone about, as per-

fectly legal ; and which, therefore, the whole peo-

ple, even from the days of their pious ancestor, Abra-

ham, might be said to have abetted,—that of any

such marriage, Moses should affirm, that to punish it,

the Canaanites were to be driven out of their country r

What sort of a judicial sentence would it have been

on the part of God, to command the expulsion of one

people from their land, and the settlement of another

in their room, because the former had been guilty of

a sin in doing what among the latter had been held

lawful, and was daily practised ? To illustrate this by

an example : How could God ever have deprived the

Canaanites of their land, and given it to the Israelites,

on accoimt of their allowing a man to marry the sister of
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his father; a marriage with a relation by no means so

near as was that of Abraham with his own half-sister f

For my own part, I cannot conceive this.

I know very well that, from the other sins enumer-

rated in this xviii. chapter of Leviticus, adultery,

idolatry, sodomy, and bestiality, the Israelites had

been, perhaps, just as far from being perfectly pure,

as other nations ; but then these sins were committed

in secret, and were not approved by the people.

—

They were the sins of individuals, and not of the

people as a people. They did not, therefore, require

to be punished upon the nation ; and God might,

with the most perfect justice, on account of the like

sins, punish, by the hand of the Israelites, another

people, by whom they were openly committed, ap-

proved, protected, and made even a part of religion.

The same thing, however, does not hold with regard

to marriages of the second class,, for they were not

privately concluded by individual Israelites, but were

conformable to national custom.

But if Moses did reckon marriages of the second

class among the abominations for which God punished

the Canaanites, still his prohibitions of such remote

connections do not affect us. Our laws may no doubt

merit commendation, in prohibiting them for the bet-

ter security of chastity ; but then they are only hu-

man laws, and the sovereign has the power of dispens-

ing with them. This doctrine is, no doubt, somewhat
uncommon ; but that no one may think it till now
unheard-of, I must remark, that Baumgartea, a theo-

logian, to whom Germany, at least for the last 50 or

60 years, has produced no equal, did, in his Theological
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Doubts, regard these marriages as forbidden only

to the Jews, and as admitting dispensations among
us. I must farther remark, that it is the com-
mon doctrine of the Jews, that marriage with a half-

sister by the father's side, which was Abraham's case,

is forbidden to them, but not to the sons of Noah. In

the application of my doctrine, however, the greatest

caution is certainly necessary to prevent marriages of

the first class from being reckoned in the second. To
the first class, in my judgment, belong (and they ad-

mit of no dispensation),

1. Marriage between parents and children, or with

a step-mother, or mother-in-law, or with a step-daugh-

ter, or daughter-in-law, or between uterine brothers

and sisters.

2. Of an intermediate nature between those of the

two classes, is the marriage with a half-sister, in which

Abraham lived. Among a people who practise poly-

gamy, and where the children of different mothers

have not such familiar intercourse with one another,

as among us, such a marriage might be permitted ;

but in our quarter of the world, it is as perfectly im-

permissible and incapable of dispensation, as that of

a brother and sister full blood j because with us, step-

brothers and sisters have just as free intercourse, and

as much opportunity of mutual corruption, as uterine.

(3.) But, on the other hand, I conceive that mar-

riage with afather*s or mother's sister, with a brothei*'s

widow, and a paternal uncle's xvidow, was forbidden by

Moses only to the Israelites, and admits of dispensa-

tion among us
j just as at that time, God himself, to

gratify the Israelites in the maintenance of a point of
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honour, dispensed with the prohibition of marriage

with a brother's widow, and even enjoined Levirate-

marriages on civil grounds, when a brother died with-

out issue. And this example, by the way, clearly

shews, that upon considerations of equal weight, dis-

pensations in such cases would not displease God, if

these prohibitions of the second class did affect us.

(M. L. § 119,—126.) But this doctrine is seldom

admitted by those who have the right of granting dis-

pensations, and belongs to the number of those opi

nions that are peculiar to myself and some few others.

I have very seldom found on enquiry, that sovereigns

were disposed to grant dispensations in cases where

Moses expressly mentioned the marriage in question

as prohibited, although the opinion of those consulted

turned out in favour of a dispensation.

ART. CXIII.

OfProhibited Marriages of the first Class : 1. those be-

tween Parents and Children, and between Step-pa-

rents, or Parents-in-law, and Step-children, or Chi!-

dren-in-law.

§ 13. I now proceed to the consideration of the

particular marriages prohibited by Moses.

The marriage of a father with his own daughter,

(M. L. § 95, 96.) Moses represents in his history as

repugnant to the custom of the whole country ; and

we find it considered in the same light by the daugh-

ters of Lot, educated even as they had been in Sodom,

Gen. xix. 31,

—

35. But it is remarkable, that in nei-
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ther of his two marriage statutes does he take any

notice of this marriage. Some, indeed, have wished

to explain Lev. xviii. 7. in reference to it, Thou

shalt not uncover the nakedness of thy father and thy

mother ; it is thy mother, thou shalt not uncover her

nakedness ; but this, neither the Hebrew original, nor

the style of the other marriage-prohibitions, will per-

mit. For Moses addresses them all to the man, and

never to the woman. The verb !r?Jn, tu reteges, is in

the masculine gender, and, if ice would express this

circumstance, the prohibition must be translated, Thou,

O man, shalt not uncover thy father's nakedness, §c.

This is no prohibition to the daughter not to marry

the father, but only to the son not to uncover his

mother's nakedness, which is regarded as the naked-

ness of his father himself; that is, neither to marry

his mother, nor to have carnal knowledge of her with-

out marriage. The verse might be more clearly ren-

dered, The nakedness of thy father, that is, of thy mo-

ther, thou shalt not uncover ; and Moses, who certain-

ly takes it for granted, that a marriage between a fa-

ther and his daughter would be universally acknow-

ledged to be an abominable transaction, represents

marriage with a mother, in order to paint it in still

more horrible colours, as nothing less than incest with

a father himself.

The reason why Moses has omitted the prohibition

of this crime, is probably the very same for which So-

lon imposed no punishment on parricide*, namely,

* Cicero pro S. Roscio Ameiino, c. 25. " Prudentissima civitas

" Atrteniensium dum ea rerum potita est, fuisse traditur. Ejus porro
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because none of his people had ever dared to commit

it ; and it was deemed so horrible an act, that it did

not seem necessary to forbid it. In addition to this,

it is particularly to be observed, that from the intro-

duction of the edict, Moses evidently meant to pro-

hibit incest, which was common among the Egyptians

and Canaanites ; and since the connection of a father

with his daughter was (according to Gen. xix. 31, 32.)

among the Canaanites, and even in Sodom, the most

profligate city in the whole country, repugnant to the

custom of the land, it was not necessary to prohibit a

connection thus universally execrated, and of which,

perhaps, there had been no example. For it is to be

remarked, that Lot's daughters committed only whore-

dom with their father ; and that there was no perma-

nent marriage with him.

In fact, however, Moses does prohibit it, though but

en passant, as it were, and on another occasion ; when

in the 17. verse of this same chapter, he says, the na-

kedness of a woman and her daughter, thou shalt not

uncover

;

—and in ch. xx. 14, ifa man take a daughter

to wije, along with tier mother, this were to marry her

whom he is bound to protect. Both he and they shall he

burnt Let there be no such marriage among you. For

if a man may not marry the daughter of a woman with

VOL. II. G

" civitatis sapientissimum Solonem dicunt fuisse, eum qui leges, qui

" bus hodie quoque utuntur, scripserit. Is cum interrogaretur, cur

" nullum supplicium constituissct in eum qui parentem necasset.

" respondit, si id neminem facturum putasse. Sapienter fecisse dici-

" tur, cum de eo nihil sanxerit, quod antea commissuin non erat, ne

ti tarn probibcre quam admonere videretur/'
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whom he hath cohabited, certainly lie can never marry

his own daughter : for our daughters must always be

the daughters of a woman with whom we have coha-

bited, either in marriage or out of it.

I should not have thought it necessary to take any

notice of the omission of this prohibition, did not those,

who deduce consequences from the other marriage-laws

of Moses, and think fit to prohibit more marriages than

he has done, appeal to this omission : which, in fact,

is, after all, no real omission
; frst, because the mar-

riage in question never had been customary among the

Canaanites : and secondly, because it is forbidden by

Moses, though in different terms.

Marriage with an uterine mother is prohibited by

Moses, Levit. xviii. 7., in the wTords already explained.

" The nakedness of thy father, that is, of thy mother9

" thou shall not uncover ; she is thy mother ; her na-

" kedness thou shalt not uncover." In the xx. chapter,

where different punishments are annexed to the differ-

ent sorts of incest, this marriage is not mentioned ;

probably because no example of it had ever occured,

and Moses thought, like Solon, that no man would

attempt such a horrible enormity ; or at any rate, that

no legislator should suppose it even probable ; but

rather, if at any time such a monster of iniquity should

appear, leave his punishment to the determination of

those, who might possess the right of adjudging him

to surfer punishment.

Marriage with a step-mother, Moses prohibits in v.

8. of ch. xviii. j the nakedness of thy father's-wife thou

shalt not uncover ; it is thy father's own nakedness

;

and to this crime, he annexes a capital punishment in
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chap. xx. 1 1 . This is one of the incestuous acts which

he includes among the curses to be pronounced by

the whole people, Deut. xxvii. 20. Cursed be he that,

lieth xcith his father's xcifc, and imcoiereth his fattier s

bed ; and all the people shall say. Amen. Moses, in his

history of the Patriarchs, had thought it necessary to

relate an example of this species of impurity, when

Reuben dishonoured his father's concubine ; and he also

relates, that his father, on that account, deprived him

of the right of primogeniture, and in a manner curs-

ed him, when he gave his blessing to his other sons

on his death-bed, Gen. xxxv. 22.—xlix. 3, 4. Not-

withstanding all this, to the Israelites, a marriage of

this kind could not have appeared so perfectly abomi-

nable as it would appear to us : for we find that Ab-

salom, and that by the advice of a very shrewd coun-

sellor, lay with his father's concubines, in order to

evince himself the successor to the throne, and at the

same time, to give his fellow conspirators a certain

proof that his father never could be reconciled with

him, nor they be in any danger of being sacrificed to

such a reconciliation, (see Art. LIV.) Among us, no

rebellious son would act thus, unless he wanted to

make himself an object of abhorrence to the whole na-

tion. This, moreover, is the marriage, which in the

New Testament, (1 Cor. v. 1.—5.) is expressly con-

demned as a species of impurity, abominable even

among Heathens. How it might have been conclud-

ed in a Roman city, under the colour of the Jewish

customs, I have shewn in my Introduction to the New
Testament, §. 137., No. 5. (Dr. Marsh's Translation,

vol. iv. p. 51.) The Jews held the abominable doc-

Q 2
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trine, that baptism so completely annulled all prior

relationship, that a baptised person, (for they admit-

ted Proselytes into their church by baptism) might

marry his nearest relations, as they thus ceased to be

connected with him.

Marriage with a grand-daughter is expressly for-

bidden in v. 10. of Levit. xviii. The nakedness of thy

son's, or thy daughter's daughter, thou Shalt not unco-

ver ; it is thine own nakedness : that is, it is as bad as

if thou wert to be guilty of personal manustupration.

This marriage, which Moses thus deems worthy of a

positive prohibition, cannot, nevertheless, have ap-

peared to him quite so abominable, as that with one's

own daughter, which, as being too shocking, he does

not so much as think necessary to forbid. In fact,

there is this great difference between them, that the

father is the natural guardian of his daughter's chasti-

ty, but not so the grandfather of the grand-daughter's;

and in general, the grandfather has not so much op-

portunity—I may even add, temptation, to corrupt

his grand-daughter, as a father, his daughter, (a Cicero,

his plus quam par erat obsequiosa Tulliola) because she

lives under his immediate superintendance.

In the xx. chapter, where he specifies the punish-

ments of incestuous commerce, Moses omits this mar-

riage also : probably for the reason already twice ad-

duced, but now no longer applicable, that no instance

of such an enormity had occurred, or was easily pre-

sumable ; and consequently the punishment of the

monster who should perpetrate it, was left to the de-

cision of that generation that might unfortunately

witness it.
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Marriage with a mother-in-law, a step-daughter, or

step-grand-daughter, is comprehended in one common
prohibition, Levit. xviii. 17.; Thou shall not uncover

the nakedness of a iceman and her daughter, nor shalt

thou take her son's daughter, nor tier daughter's daugh-

ter, to uncover their nakedness. This were (Zimma)

to marry those whom thou art bound to protect. The
same prohibition occurs again in the xx. chapter, where

the punishment of death is annexed to the transgres-

sion of it ; If a man take a (daughter to) wife, along

with her mother, it is marrying a woman under his pro-

tection. (Zimma.) All three shall be burnt. Zimma
shall not be suffered among you. Only the step-grand-

daughter is overlooked in this penal statute, probab-

ly because the case is rare, and the punishment is ob-

vious from the law prohibitory of marriage with a

step-daughter. Among the curses which the Israelites

were obliged to pronounce against transgressors of the

law, we rind this, (Deut. xxvii. 23.) Cursed be lie that

lieth with his mother-in-law, and all the people shall say,

Amen.

I have often found that people in some parts of

Germany, conceive marriage with a step-daughter

lawful, and that a mother will marry a young man, on

condition of his taking her daughter, to whom she

means to bequeath her all, after her death. Now, had

Moses nowhere so much as mentioned this marriage,

still it would be obvious, that, on account of its fear-

ful consequences, it ought to be prohibited, and de-

clared incapable of dispensation : for if there were any

possibility of obtaining permission to effect it, neither

the life of the aged wife, who happened to have had
r "

.<
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a handsome daughter by her first husband, nor yet the

chastity of that daughter could be secure ; and the

mother's settlement, which gives the daughter the re-

version of her marriage bed, serves only to make the

matter worse and more dangerous. But Moses pro-

hibits this marriage in such terms, that it can hardly

be considered as belonging to any other than the first

class : which I hold to be incapable of dispensation.

For,

1. In the first place, he inflicts upon it the punish-

ment of death ; and,

2. In the second place, he prohibits it in the very

same statute, which prohibits a marriage which the

Israelites were expressly obliged to curse, namely,

that with a mother-in-law. Whoever, therefore, should

be inclined to consider marriage with a step-mother as

capable of dispensation, would also have to maintain,

on the other hand, that marriage with a mother-in-law

should be permitted.

For this reason, I have never been able to prevail

upon myself to lend my approbation to marriages of

this description ; and I am astonished, considering

their terrible consequences, that they should be so

frequently projected, or possibly considered as lawful,

or that princes should be importuned about them. The
individual case, in which a dispensation may be solli-

cited, may be harmless, but the consequences of the

allowance are tremendous : for it invites to the use

-of poison, in the hope of similar dispensations.

Finally, by Levit. xviii. 1 5., marriage with a daugh-

ter-in-law is prohibited, and in ch. xx. 12,, punished

with death.



Art. 114.] Brothers with Sisters—Muledeth what? 103

ART. CXIV.

Of the Prohibition of Marriage between Brothers and

Sistersi

§ 14. This prohibition we find in Levit. xviii. 9.,

expressed in the following words :

—

The nakedness of

thy sister, whether she be the daughter of thy father or

of thy mother, whether born * in the family or out of it,

thou shalt not uncover. Here it is evident that the pro-

hibition not only affects the full sister, but extends to

the step-sister, whether by the same father or mother;

(germana and uterina.) and that there may be no

doubt or mistake, it is added, whether born in the fa-

mily or out of it. I think this addition does not apply

to an uterine sister ; who, if she is a half-sister, must

of course be born out of the family, (so that it was not

* mVin
;

(Muledeth,) a word, of which we shall hear more in the

next Article, and to which, with almost all the expositors, I give a

passive signification, nala- I must not, however conceal, that such

a signification is repugnant to the Jewish vowel points ; and if these

are admitted to be infallible, Samuel Bohl, (in his Tractdtus contra

Matrimonium comprivignorum) is right in translating it activety, paricn-

tis ; that is, the daughter of thy mother, whether she bore her in or.

out of the family. For, according to the points, the letters are to be

pronounced Moledeth, and form an active participle : unless, indeed,

they make a substantive noun, as an opponent of Bohl's opinion might

be hardy enough to maintain. 1 must, however, inform the reader

of Bohl's writings on this subject, that the vowel-points are a modern

addition to the Hebrew language, and that by disregarding them, we

may pronounce the letters Muledeth, and then the word becomes pat

bwcj and means bom. But of this niorcj in the nc\t Article.
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necessary to say so, or to make any distinction ;) but

only to the sister, by the father's side, (germana.)

The father might have a concubine out of his house,

whose children would also be brought up out of his

family, and of course, have little intercourse with

those of his lawful wife. This was particularly the

case, where a people lived in tents : for then he would

have a particular tent for every wife and her children,

if he could afford it. Moses, however, for the sake

of still greater security, thinks it better to prohibit all

marriage between brothers and sisters.

His law, as every one must see, is stricter than the

established usage already mentioned, as prevalent be-

fore his time ; for Abraham lived in marriage with his

half-sister, because she was not his uterine sister. In

a land of polygamy, that might perhaps be allowed

without much danger of certain and great evil, because

there would be but little intercourse between the child-

ren of a husband's different wives, living separate from

each other, and not likely to meet on very friendly

terms. But manners alter and improve
;

politeness,

or an itch for company, keeps jealousy more out of

sight, and makes wives, while rivals and enemies at

heart, live on terms of apparent intimacy, and the in-

tercourse between their children then becomes more

familiar. If, however, the people be poor, as was the

case writh the Israelites, the husband will not be able

to keep up a particular establishment for each of his

wives : and all who belong to one family must live to-

gether. Moses, therefore, for security, goes a step

beyond the consuetudinary usage of the Israelites; and

is *.q earnest in the enforcement of his new ini unction.
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that in verse 17. of this chapter, he sanctions it with

the punishment of extirpation, and in 'the book of

Deut., chap, xxvii. 22., with a curse, to be solemnly

pronounced by all the people on those who transgress

it. It is probable that the permission of marriage with

a step-sister had been found to be attended with very

pernicious consequences.

We have, besides this, yet another prohibition rela-

tive to marriage with a sister, although it is not very

clear wherein it differs from the preceding, or what

could have led Moses to repeat the same prohibition

twice in one chapter. This circumstance has given

rise to many disputes, of which I shall speak hereaf-

ter : but at present, I shall proceed as if I knew no-

thing of them, and state how the matter has always

appeared to me, when I surveyed it with my own eyes.

The prohibition stands in Levit. xviii. 11., only one

verse before the former, and is, as I think, and as all the

ancient translators have understood it before me, to be

translated as follows ; The nakedness of the daughter

of thy father's wife, and whom thy father hath begotten,

(she is thy sisterJ thou shalt not uncover ; or in terms

somewhat more intelligible to our ears, The 7iakedness

ofthy step-mother's daughter, begotten by thyfattier, and

consequently thy sister, thou shalt not uncover. Here

something would seem to be forbidden, that had pre-

viously been forbidden in verse 9., namely, the marri-

age of a step-sister by the same father. (The lxx. ex-

pressly render, 'cixcttoctpiu.) The strangest circum-

stance is, that this prohibition docs not immediately

follow the former : for in v. 10. a prohibition relative

to marriage with a grand-daughter intervenes.
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I cannot deny that it has long been very difficult

for me to comprehend this strange phenomenon; and

I can scarcely forbear doubting whether we now have

the correct reading of the Hebrew text. Can the

whole verse be spurious, and but a scholium admitted

from the margin into the text, and probably intended

to illustrate the doctrine of verse 9. ? Or are the words

T»3K rHriQ, (Mvrtedeth Abkha,) begotten of thy father,

an interpolation ; and should not the verse, when

they are expunged, run thus : the nakedness of thy

step-mother's daughter, (for she too is thy sister,) thou

shaft not uncover? In this case, the prohibition would

relate to the marriage of step-children, that is, of a

husband's son with a wife's daughter, or vice versa ;

and that I would reckon not among the abominations

for which God punished the Canaanites, but among

those of the second class, the prohibitions of which,

in my opinion, do not bind us Christians, although, at

the same time, I can very easily conceive, why Moses

should have taken the precaution of prohibiting them

among the Israelites. Unfortunately, however, for

both these conjectures, no manuscript, nor ancient

version that I know, gives them any support : for, to

my astonishment, they all agree with the printed text.*

* The versions which do so, are the Ixx., the Vulgate, the Syriac,

the three Chaldee versions, the two Arabic, and the Samaritan. One

Greek version, however, not very well known, viz the «aa«j of the

Hexapla, has ouo/LtyT£tx, of one mother. This is probably a mistake

of transcription ; but, if instead of its being so, we will have it to be

a correct version of the true original, and the source of a various

reading, the proper word in the Hebrew text should be not *]^N,

but"p3K. The translation of the verse would then be, The nakedness

of thy step-viother's daughter, who is thine own mother's daughter, (thaf
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But what I would say in explanation of the text, on

the supposition of its being correct, is, that this 11.

verse is an illustration of the 9., and that Moses found

it necessary to describe the marrriage in which Abra-

ham lived, in different words, and to prohibit it a

second time, lest, by reference to Abraham's example,

his first statute should have been falsely explained.

But then, why did he not place his explanation im-

mediately after the 9. verse, instead of inserting a dif-

ferent prohibition between them ? This, I cannot con-

ceal, still remains to me a matter of obscurity.

ART. CXV.

Whether, in Levit. xviii. 11., the Marriage of Step-

sons with Step-daughters be Prohibited?

§ 15. I must now take some farther notice ofthe con-

troversy relative to this verse, to which Samuel Bohl *

is, whom thou oughlest to regard as such) and thy sister, thou shalt

not uncover. On this ground, in the dispute which will be stirred in

the next Article, Bohl would be in the right, in a way which he

himself never thought of: and the marriage of step-children must be

considered as prohibited. This however, merits further enquiry.

* This is the man, whose Dissertationes pro formall signification eru-

enda, I have controverted in §. 8. of my {Beurtheilung der mittel, dfc.)

Examination of the means of understanding Hebrew ; a man who had too

little knowledge of the other Oriental languages, and was inclined

to determine the significations of Hebrew words, solely from the

connection in which he found them in the Bible. The principal work

which he published concerning the subject of our present controversy,

is a Collection of Disputations, published at Rostoch in 1637, under

the title, Tractatus contra Matrimonium Comprivignorum, which was

followed bv other Treatises in vindication of its doctrine.
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gave rise, by explaining it, of the marriage of step-sons

with step-daughters.

It had always been before translated, and under-

stood, as I have translated it in the foregoing Article,

agreably to the concurrent authority of all the ancient

versions. But Bohl, a man of learning for the age in

which he lived, who ventured to think for himself,

and would perhaps have made a great figure, had he

lived in better times, or at any rate, not died so early

as the age of 28, Was of opinion, that the common in-

terpretation was clearly repugnant to the principles of

Hebrew grammar ; for that rrrViD, (MeledetK) was the

active participle, (of the Conjugation Hiphil,) and

ought therefore, to be translated parientis, or qua? pe-

perit, and construed not with the word daughter^ but

with step-mother ; so that the meaning of the verse is

this, the nakedness of the daughter of thy step-mother,

who hath born children to thy father, thou shalt not

uncover. She is thy sister ; that is, regarded by the

law as such. In this wray, the passage prohibits the

marriage of step-sons with step-daughters : not how-

ever, absolutely and universally, but with the follow-

ing distinction

;

1. If my step-mother had had no children by her

marriage with my father, I was at liberty to marry her

daughter by a former marriage.

2. But, on the other hand, if she had had children

to him, I durst not.

• Now such a distinction would really not have been

unsuitable to the scope of the prohibition ; for the in-

tercourse between children of preceding marriages

will certainly become more frequent and closer, if the
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wife have children by the second husband also. By
their mediation, the former children of the two pa-

rents, become, as it were, brothers and sisters, because

they are on both sides half-brothers and sisters to

those of the second marriage. Boh/, who only calcu-

lated degrees of affinity, and could say a great deal

about Scheer-basar, and the fictitious Scheer-besar*

basar, has not, as far as I recollect, made this remark ;

which, however, ought to be made, if we would do

justice to his explanation, while we examine it.

Bold observed, that the explanation, though not

the common one, and what had been adopted in the

Consistories, was nevertheless not altogether new ;

in proofof which, he appealed to Raschi, to Mcnoclduz

the Jesuit, and to Daniel Cramer, assessor of the con-

sistory of Stettin. He did, not, however, wish to have

the merits of his doctrine judged by the authority of

expositors, or decided on by the majority of voices

;

on the counting of which, he certainly would have

lost his cause. But he urged this reasonable demand,

that his opponents would shew him how Moledeth

could, without doing violence to the rules of Hebrew

grammar, be asserted to be a participle-passive, and

translated, as I have done above, Nata. This they

did not, and indeed could not do, so long as they pro-

nounced the word Moledeth; for in the participle

passive, (Hophal) it must necessarily be pronounced

Muledeth. He thus had always the best of the argu-

ment ; for the true answer to his question, which Dr.

Luther, a century before, would have given at the first

glance, if he had seen a Dissertation of similar import,

not one of the defenders of the common and ancient
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explanation, was then ahle to give. That answer is

this : The Hebrew rnTiD, if we do not follow the Jew-

ish vowel points, but the ancient Mosaic text only,

may be as properly pronounced Mukdeth as Moledelh;

and in the former way, all the ancient translators, who
lived long before the aera of the points, understood it

as a passive participle. The whole proof of BohVs

interpretation rests, therefore, only on the points

;

which, however, is just the same as if it rested on

nothing at all ; for the points are not only not from

the hand of Moses, but very certainly of more recent

introduction than the fifth century of the Christian

cera.

This answer, of which he had no idea himself, none

of his opponents gave him ; and the reason was, that

the state of learning among the divines of Germany

was then extremely bad ; among the few that did un-

derstand any thing of Hebrew, the Buxtorfian doc-

trine of the high antiquity and divine origin of the

Jewish vowel points, was received almost as an article

of faith.

It will, perhaps, be the judgment of the reader, that

the matter is still in suspense, and the argument equal

on both sides ; and that we may either, with Bohl and

the points, read MoJedeth, and so prohibit the union

of children of former marriages ; or, with the ancient

translators, make it Muledeth, and so permit it. We
are not, however, in this predicament, so far as I un-

derstand the matter ; for, in my opinion, the bare

Mosaic text furnishes a decisive argument against

Bohl. If Moses had intended to say in the active

voice, Who hath borne children to thy father f we
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should have found the words, T^kS rrhtD, (Mokdeth

leabkha) ; whereas T^N ni^D, (Mokdeth AbichaJ,

if we attempt to translate it actively, and honestly

follow the ordinary usage of the language, gives this

preposterous meaning, Who hath borne thyfather ?

Were it not for this, I should, for my own part,

really be inclined to BohFs opinion ; and for this rea-

son, because I should then understand what the 11th

verse implied of itself, and wherein it differed in mean-

ing from the 9th. I would not, however, on that ac-

count, insist with Bohl, that our Christian marriage-

laws should be altered, and that the Consistories should

change the tone of their decisions. But I would rec-

kon the prohibition of the marriage of children, in the

case in question, as one of those of the second class

that were given to the Israelites only, and not meant,

to be obligatory on Christians. If, however, the so-

vereign happened to be of a different opinion, and

conceived all the Mosaic marriage-laws binding on

Christians, I should by no means object to his pleasure

in prohibiting the marriages in question ; for with us,

at least, where a widow, with children, commonly en-

gages in a second marriage, with the hope of having

them supported and educated by her second husband,

and takes them with her of course into his family,

there arises from their respective step-children having

liberty to intermarry, more danger of early corruption

than could possibly arise from marriage with a father's

or mother's sister, which Moses has prohibited.
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ART. CXVI.

Of the Marriage of Relations less near than those al-

ready mentioned,

§ 16. I now come to notice the other marriages

between relations, which Moses mentions in his law,

and some of which are prohibited, and others permit-

ted.

1, 2. In Lev. xviii. 12, 13. lie prohibits marriage

with a father's or mother's sister ; and in chap. xx. 19.

he repeats the prohibition, but without specifying the

punishment of transgressing if, adding only the words,

they shall bear their blame. Whether we are here to

understand the full sister only, or the half-sister also,

is a question not fuKy decided, and of which I have

treated in §. 108. of my Mosaic Marriage Laws.

3. Marriage with a deceased wife's sister he per-

mits, but prohibits, on the other hand, the marrying

two sisters at once. The words of the law, Lev. xviii.

18, are very clear, Thou shall not take a wife to her

sister, to be her rival, and to uncover her nakedness

along with hers, in her lifetime. (M. L. §. 77, 78.)

After so distinct a definition of his meaning, and the

three limitations added,

(1.) As to the one being the other's rival, (to express

which, we may observe, by the way, that the same

word is used, as in 1 Sam. i. 6. where two wives have

but one husband ; and in Arabic it is found in the

same sense.)

(2.) As to the man's uncovering the nakedness of

both ; and.
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(3.) As to his doing so in the life-time of the first,

I cannot comprehend how it should ever have been

imagined that Moses also prohibited marriage with a

deceased wife's sister,—that very connection which

we so often find a dying wife intreating her husband

to form, because she can entertain the best hope of

her children's welfare from it*.

What Moses prohibited, was merely simultaneous

polygamy with two sisters ; that sort of marriage in

which Jacob lived, when he married Rachel, as well

as her sister Leah. The reason of this prohibition it

is not difficult to discover. Sisters, in whom nature

has implanted a principle of the strongest affection,

are not to be made enemies to each other by poly-

gamy. That two wives of the same husband should

love each other, is inconceivable. The man, there-

VOL. II. H

* The reason why marriage with a deceased wife's sister has been

so generally understood to be forbidden, is, that Moses has prohibited

marriage with a brother's widow ; and expositors, in order to have it

in their power to draw inferences from other prohibitions, have main-

tained, that he not only prohibits the particular marriages specified

in his law, but also those equally near in point of relationship. Now
because it was an insurmountable objection to this doctrine of degrees,

that Moses permitted marriage with a wife's sister, and prohibited it

with a brother's widow, they found it necessary to pervert entirely,

notwithstanding its perfect clearness, the meaning of this precept, to

convert it into a general prohibition of polygamy, and, in contradic-

tion to the style of all the marriage-laws, to understand the word

sister, not of the relation properly so called, but of any woman what-

ever, not at all related to the wife. What I have already said in Art.

XC1V. on the undoubted toleration of polygamy by Moses, and in

\ 7S. of my M. L, may be consulted, for the further confutation of

this 'perversion,
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fore, who wishes to live in polygamy, and make two

wives hate each other from jealousy, should make use

of strangers, and not of sisters. The history ofJacob,

who, contrary to his inclination, was brought into this

predicament, furnishes a very animated representation

of the reasons on which this law is founded. Enmi-

ties between sister-wives will, besides, always be more

violent, and from their having known each other too

intimately all their lives, more unmannerly than where

they are strangers to each other, and cannot so freely

venture to outrage decency in their mutual hatred.

4. Marriage with a deceased brother's widow is

prohibited in Lev. xviii. 6. ; and the prohibition is re-

peated in chap. xx. 21. with this punishment annexed,

They shall be unfruitful. This does not mean that

God would miraculously prevent the procreation of

children from such a marriage ; for God nowhere

promises any continual miracle of this nature ; but

only that the children proceeding from it should not

be put to their account in the public registers ; so

that in a civil sense they would be childless. The

Hebrew word ^^V, (
'Ariri) unfruitful, has this mean-

ing, and is applied to the case of a man who has chil-

dren, but will not be heired by them. Thus in Jer.

xxii. 30. it is said of a king, who certainly had chil-

dren, though they did not receive his inheritance,

Inscribe this man as childless ; for of his posterity none

shall prosper, nor any sit upon the throrie of David.

For the children of such a marriage would be ascribed

to the deceased brother ; and that, among the Israel-

ites, where a man made so much of the honour of being

called Father, was a very sensible punishment. The
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LXX., Augustine, and Aben-Ezra, understood our

text in this manner. (M. L. § 76.)

From this prohibition of marrying a brother's widow,

Moses himself, in condescension to a point of honour

among the Israelites, makes an exception, which has

been already illustrated in Art. XCVIII. He does

not merely permit, but he commands the next brother,

as a civil duty, to marry her, if her husband has left

no children ; and although a lawgiver divinely com-

missioned, may, on account of the hard-heartedncss

of his people, on civil grounds, permit what is in it-

self sinful, it is not conceivable that he should enjoin

any such thing. What he commands, must be neither

contrary to the law of nature, nor displeasing to God.

The exception, therefore, here made by Moses may

be considered as a sure proof, that, in regard to mar-

riages not nearer than with a brother's widow, even

granting the prohibition to extend to all men, it is

not contrary to the will of God, that dispensations

should for weighty reasons be allowed. (M. L. chap.

ix.)

(5.) Marriage with a paternal uncle's wridow is pro-

hibited, Lev. xviii. 14. ; and in chap. xx. 20. the

punishment of dying childless is annexed to it. This

is the same punishment as in the case just stated, and

it here implies, that the children sprung from the mar-

riage would be ascribed not to the natural father, but

to the deceased uncle. For, to explain this phrase,

they shall be unfruitful, of capital punishments, which

would in various ways annihilate the unborn children

of the marriages in question, in the mother's womb,

is horrible ; ami there are but very few who charge

H 2
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Moses with such inhuman cruelty ; and if those who

do so, appeal in defence of their opinion to the word

die, they only fall into a new absurdity ; for as that

word does not occur in the prohibition of marriage even

with a brother's widow, but only they shall be childless,

they would thus be under the necessity of maintain-

ing, that Moses had inflicted a more severe punishment

on marriage with a more distant, than with a hearer.

relation. (M- L. § 76.)

Whether the two last prohibitions (Nos. 4, 5-) re-

late only to full brothers, or extend also to step-bro-

thers, may admit a question. (M. L. § 108.). Thus

much appears to me at least, that if the half-brother

was only our own, or our father's brother by the mo-

ther's side, Moses did not prohibit our marrying his

widow ; for with the widow of* our own, or our father's

uterine half-brother, we were not bound to a Levirate

marriage, because he belonged not to our family.

Here, therefore, neither the ratio legis formerly point-

ed out, and deduced from expectancy, nor yet the

threatened punishment could hold ; for the children

of the marriage were not to pass into any other family,

or even tribe, to which the deceased uterine brother

might happen to belong. On the other hand, in

the case of the half-brother by the father's side, the

ratio legis does appear to apply ; for if the younger

brother was no longer alive, the widow of the elder,

dying without issue, devolved upon the son of the

younger. Were it not for this, there would certainly

be good ground for the conjecture, that where Moses

mentioned brother or sister, without adding, as he

does in chap, xviii. 9, son or daughter ofthefather, ov
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son or daughter of the mother, he always meant full

blood.

There is yet one marriage concerning which I have

an observation to make, namely, that with a deceased

wife's stepmother. However close that connection

may appear to us, Moses nowhere forbids it ; for the

statutes of Lev. xviii. 17. xx. 14. do not relate to it,

because the Hebrews never called a stepmother, mo-

ther, but only fattier*s wife. This marriage too, was

actually not uncommon, nor was it disapproved. Da-

vid, who was Saul's son-in-law, inherited his seraglio,

and this is by the prophet Nathan so far from being

reckoned among things unlawful, that he describes it

as a favour from God, for which David had been un-

grateful, 2 Sam. xii. 8. (M. L. § 108.)

ART. CXVII.

Only those Marriages are prohibited, which Moses Jias

expressly specified, and not others, though in like de-

grees of affinity.

§ 17. With regard to the marriages mentioned as

forbidden, in the preceding Article, there arises the

question, whether Moses only prohibits the marriages

which he expressly mentions, or others besides, not

mentioned, where the degree of relationship is the

same ? This question, which is of so great importance

in the marriage-laws of Christian nations, and which,

from our imperfect knowledge of Oriental customs.,

has been the subject of so much controversy, properly

regards the following marriages never mentioned by

Moses, viz.

n 3
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.

With a brother's daughter.

2. With a sister's daughter.

3. With a maternal uncle's widow.

4. Witli a brother's son's widow.

5. With a sister's son's widow.

6. With a deceased wife's sister.

These marriages we may, perhaps, for brevity's sake,

be allowed to denominate the six marriages, or the

consequential marriages. They are as near as those

mentioned in the foregoing Article, and prohibited,

Moses never mentions them in his marriage statutes

;

yet the ground of his prohibitions is nearness of rela-

tionship. The question, therefore, is, Are these mar-

riages to be, or not. to be, considered as prohibited,

by just inference from the letter of his laws ?

In my opinion, then are not ; (M. L. § 81,— 104.)

and in proving this, I will most willingly concede to

those of a contrary opinion, a multitude of objections

against their consequences, as deduced from the letter

of the Mosaic statutes ; such, for instance, as this,

that, according to the principle ofjuridical mermen-

eutics, prohibitions are not to be extended beyond the

letter of the law ; (M. L. § 82.) for I readily acknow-

ledge that this rule, how valid soever in our law, is

nevertheless not universal, and not always safely ap-

plicable to very ancient laws, if we wish to ascertain

the true meaning and opinion of the lawgiver : Or
this, again, that in these marriages there is no violation

of llcspectus paren/ela' ; (M. L. 5 91.) for I have al-

ready admitted that that principle, to which the Ro-

man lawyers appeal, was not the foundation of the Mo-
saic prohibitions, I will go yet one step farther in
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courtesy, and promise to appeal on no occasion what-

ever to the common opinion of the Jews, or to those

examples of ancient Jewish usage, whereby the mar-

riages here mentioned are permitted ;
(M. L. § 85,

—90.) for all the Jewish expositors, and all the ex-

amples they can produce, are much too modern for

me to found upon, where the question is concerning

the true meaning of a law given some hundred, or

rather thousand, years before them. So much gene-

rosity on my part, many readers would, perhaps, not

have anticipated ; but I owe nothing less to impartial-

ity, and the love of truth.

My reasons, then, for denying, and protesting a-

gainst the conclusions in question, are the following

:

1. Moses does not appear to have framed or given

his marriage-laws, with any view to our deducing, or

acting upon, conclusions which wre might think fit to

deduce from them : for if this was his view, he has

made several repetitions in them, that are really very

useless. What reason had he, for example, after for-

bidding marriage with a father's sister, to forbid it

also with a mother's, if this second prohibition was in-

cluded in the first, and if he meant, without saying a

word on the subject, to be understood as speaking not

of particular marriages, but of degrees ?

2. Moses has given his marriage-laws in two differ-

ent places of the Pentateuch, viz. in both the xviii.

and xx. chapters of Leviticus ; but in the latter of

these passages we find onl} the very same cases speci-

fied, which had been specified in the former. Now,

had they been meant merely as examples ol degrees

of relationship, it would have been more rational tn

H 4
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liave varied them ; and if it had been said, for in-

stance, on the first occasion, Thou shall not marry thy

father's sister, to have introduced, on the second, the

converse case, and said, Thou shall not marry thy

brothej^s daughter. This, however, is not done by

Moses, who, in the second enactment, just specifies

thefather's sister, as before ; and seems, therefore, to

have intended that he should be understood as having

in his view no other marriages than those which he

expressly names ; unless we chuse to interpret his

laws in a manner foreign to his own meaning and de-

sign. (M. L. § 83.)

3. If, in opposition to this, the advocates of the

contrary opinion urge, that the sir consequential mar-

riages are just as near as those expressly prohibited ;

my answer is, that though here they may seem to be

in the right, there is yet, according to the customs of

the Hebrews, so great a distinction between these two

classes of marriages, that any conclusion drawn from

the one to the other, is entirely nugatory. For,

(I.) In thefrst place, among the Oriental nations

the niece was regarded as a more distant relation than

the aunt. The latter, whether fathers' or mothers'

sister, her nephew might see unveiled, in other words,

had much nearer access to her ; whereas the former,

whether brothers' or sisters' daughter, could not be

seen by her uncle without a veil. Now, this dis-

tinction refers to the very essence of the prohibitions ;

for it is not the natural degree of relationship, but

the right of familiar intercourse that, constitutes the

danger of corruption. If, therefore, these laws were

given for the purpose of preventing early debauchery



Art. in.] Oriental Distinction of Widows, fyc. 121

under the hope of marriage, marriage with an aunt,

and with a niece, are by no means on the same foot-

ing ; for to the former, by the law of relationship, an

Israelite had a degree of access, which in the case of

the latter was not permitted. Both stood in the

same degree of affinity according to the genealogical

tree, but not so by the intimacy of intercourse permit-

ted with them.

(2.) In the second place, there was a difference

equally great, or even greater, made between the pa-

ternal uncle's widow on the one hand, and the widow

of the maternal uncle, or of the brother's or sister's

son, on the other. (M. L. § 103.) For if by that

ancient law, of which the Levirate-marriage may be a

relique, the widow was regarded as part of the inheri-

tance,—I, in the event of my father being dead, re-

ceived his brother's widow by inheritance, but not my
- mother's brother's, because he belonged to a different

family ; nor yet could I thus receive the widow of my
brother or sister's son, because inheritances do not

usually ascend ; or, at any rate, an inheritance of this

kind ; to make use of which, a man must necessarily

not be old, if the person who has left it was young.

In the case, therefore, of the prohibited marriages

specified by Moses, there was by the ancient law an

expectancy, and by the Levirate-law it became a

duty, to marry the widow of a paternal uncle, who
had died childless, and to raise up seed to him ; but

in the case of the marriages not prohibited by Moses,

there could be no room for either.

If, by reason of this distinction, there be, in regard to

thebrother's son's widow, as beloiiffinfftoonefamilv, the

least doubt remaining in themindofthereader,Ihope to
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remove it likewise, into the bargain. Were I to re-

ceive her by inheritance, it must be presupposed, that

she would have first fallen naturally to my father, and

only in consequence of his being no longer alive, have

devolved upon me, one degree more distant. But

any inheritance so abominable as that of a son's wi-

dow devolving to his father, we can scarcely figure to

ourselves ; although Thamar, from resentment and

despair, conceived the idea of her having such a claim,

and contrived by secret artifice to enforce it, Gen.

xxxviii. Rather would she fall to her husband's bro-

ther, and were he not alive, naturally devolve to his

son. It is therefore manifest, that the father's brother

could never have had that expectancy of his brother's

son's widow, which might be attended with such per-

nicious consequences- as I have already remarked.

4. The strongest and most decisive argument against

the consequential system, and the reckoning by degrees,

is drawn from the case of marriage with a deceased

wife's sister ;
(M. L. § 99, 100.) The relationship

here is as near as that of a brother's widow ; and yet

Moses prohibits the marriage of a brother's widow,

and permits that of a deceased wife's sister, or rather

(which makes the proof still stronger,) he presupposes

it in his laws as permitted ; and consequently, wished

to be understood as forbidding only those marriage*

which he expressly specifies, and not others of the

like proximity, though unnoticed.

• The reader who is not satisfied with these remarks,

may consult the 7th chapter of my Treatise on the

Marriage Laws, where he will find many particulars

more fully detailed. But here I cannot say more,
* iibout dwelling too long on one part of my subject.



CHAPTER VIII.

OF COHABITATION, DIVORCE, AND PROVISION FOR

WIDOWS.

ART. CXVIII.

Law respecting Cohabitation,

§ 1. In regard to cohabitation, or conjugal duty,

the Mosaic law was somewhat more precise and strict

than our European laws generally are. Only we are

not fully acquainted with all its particular enactments

on this subject, because they partly rested on more

ancient usage, and were not expressly pointed out in

the written law.

Our laws no doubt require that the husband shall

perform matrimonial duty to his wife ; but as to the

time and frequency of performance they determine

nothing certain ; nor is there any legal ground of

complaint against a husband on this score, except in

the case of total refusal, or of impotence, if charged

immediately after marriage. In countries where mo-

nogamy prevails, as with us, this is quite sufficient.

Tor where a man can have only one wife, it may fairly

be supposed, that unless when either impotence, or

excessive and implacable enmity prevents him, he will

cohabit with his wife often enough. To this he will be
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sufficiently prompted by his natural appetite, to which

the law may very safely leave the matter altogether, as

long as it does not permit polygamy or concubinage.

But in a land of polygamy the case is quite differ-

ent. For where that is established, a husband may
perhaps take more wives than he is able to satisfy, or

may have such a predilection for a favourite one, as

that the others shall very seldom enjoy him as a hus-

band, and may be entirely neglected. This is great

injustice ; for they cannot extinguish their natural

passions, although the husband refuses to gratify them,

and deprives them of their rights, to please another.

If then the laws are regulated by the proper feelings

of humanity, they are bound to prevent such injustice,

and give the injured wife a right to complain, and a

prospect of satisfaction, not only when entirely, but

when too long neglected. And thus are the laws in

Turkey actually constituted, at least for people of the

middle and lower classes ; for the great, who in des-

potic countries are above the law, make an exception.

To our manners it may appear indelicate ; but Mot-

raye informs us, in his Travels, (vol. i. p. 250.) that

the Turkish law obliges husbands to cohabit with their

wives so many times every month, and that, if they

neglect to do so, the wives go and lodge complaints

against them before a magistrate. In a land of poly-

gamy, however, where thefemale sexis so muchdebased,

and from the non-gratification of their desires driven

to extremities, and, as it were, to despair, delicacy is

quite out of the question. In a state so unnatural, even

virtue and honour can scarcely be expected to remain.

i habitation, when it b^romrs a duty, with a legal
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sanction, loses all its allurements, and is considered as

a most irksome servitude. With those who approve

of this plan, I will not dispute ; but only observe, that

such is the natural consequence of polygamy ; and

where people live in that situation, they must put

up with the laws that thence result.

Although Moses nowhere declares how often the

husband is bound to cohabit with the wife, he actually

presupposes a law, by which that point is determined ;

for in Exod. xxi. 10, 11. he ordains,

1. That the concubine appropriated to the son shall,

in the event of his second marriage, lack nothing of

her conjugal right in this respect. The Hebrew word

here is HJJJ, (ona) cohabitation. The radical term,

py, (un) properly signifies to dwell, both in Hebrew

and Arabic ; but it is used also in Arabic to denote

matrimonial cohabitation, which is worth remarking in

illustration of the passage.—He ordains,

2. That if of this right she be in any measure de-

prived, she shall then obtain her freedom ;

From which it is manifest, that the period of coha-

bitation was fixed, and that complaints of the breach

of this duty were listened to, and were not unusual.

The exposition which some, both Jews and Chris-

tians, have given of this law, viz. that " the husband,

" who previously cohabited with his wife once a week,

" was bound, if he took four wives, for instance, to

" cohabit with each of them once every four weeks,"

—is clearly contrary to the literal tenor of the pre-

cept. Can this be the meaning of not diminishing

cohabitation ? If so, then upon the same principle,

because in this very same verse, Moses speaks of the
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wife's maintenance, he is fairly to be supposed to have

enacted this absurd law, that when a man takes a se-

cond wife in addition to his first, he is bound to give

both no more food than one used to consume before.

His words are, " If he give him (viz. his son) another

" wife, he shall not diminish her (his concubine's)

" maintenance, clothing, or cohabitation. *' Every

reader will now judge what Moses meant.

We find even long before his time, that in the state

ofpolygamy every wife had her night. Rachel (Gen.

xxix. 14,—16.) sells her turn to Leah, and that for a

supposed specific for a love potion ; and the truly

good-natured husband is obliged to be satisfied with

the bargain she had made, and to sleep that night

with Leah.

I have already said that Moses nowhere specifies,

but presupposes it as well understood, how often the

husband was bound to cohabit with every wife. Per-

haps it was once a week, except at those times when
nature, or a regard to the health of a suckling, forbade

it. The Rabbins have made a variety of regulations

on this point, which they represent as Mosaic law

;

but they are nothing more than notions of their own,

of later date by some thousand years. The reader

will find them in the credulous Seidell's treatise, De
TJxorc Hebraka^ lib. iii. c. 6. The schools of Hillel

and Shammai had a dispute as to the time during

which a man might, on account of a vow, refrain from

cohabitation with his wife. Hillel allowed only eight

days, but Shammai fourteen. The Talmud gives a

literaryjnan the privilege of sleeping with his wife

but once in two or three years, because he has so
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much to do at his studies ; but at the same time, it

advises him to do so once a week. Day-labourers in

the fields were bound to perforin this duty twice a

week ; and vigorous young men, every day.—These

are mere conceits of the Scribes, without any autho-

rity from the Mosaic law. Moses, indeed, by making

a Levitical impurity the consequence of cohabitation,

seems to have intended to interpose a hindrance, at

least to its daily use ; and physicians maintain, that,

that is by no means conducive to nuptial fecundity.

The statute on this subject occurs in Lev. xv. 18.

;

and we shall have to examine it in the sequel, when

we come to consider the Levitical impurities.

ART. CXIX.

Concerning Divorce.

§ 2. On the subject of divorces, Moses seems by ne

means to have thought with indifference, but on the;

contrary, when they took place without sufficient rea-

sons, to have regarded them, in a moral view, as a

great evil, or, to use the theological expression, sinful.

At least for my part I cannot understand his words in

Gen. ii. 24. Therefore a man may leave father and

mother, but he shall cleave to his wife, and they shall be

oneflesh, otherwise than in this sense, that to leave

one's wife is even a still greater sin than to abandon

one's father and mother, and cease to perform those

duties towards them, that nature and gratitude so

strongly enforce. (M. L. § 133.) A legislator how-

ever, neither can nor ought to prohibit, {hat is, to



128 Proper Version g/*Deut. xxiv. 1,—4. [Art. 119.

charge the magistrate with the duty of preventing by

force, every thing that is morally evil ; (Art. V.) and

accordingly Moses has, as Christ expresses it, on ac-

count of the hardheartedness of the Israelites, (Matth.

xix. 8. Mark x. 5.) permitted divorce on civil grounds.

The Mosaic statute on this subject occurs in Deut.

xxiv. 1,—4. I shall begin by giving a true translation

of it, with the view of distinctly pointing out the situ-

ation of the pause between the Protasis and Apodosis,

which translators commonly misplace, and thus misre-

present the meaning of the law.

" If a man has taken a woman to wife, and she

" please him not, because he findeth a defect in her,

" and he write her a bill of divorce, and give it into

" her hand, and dismiss her from his house, and she

" actually leave his house, and marry another hus-

" band ; and if this second husband also conceive a

" hatred of her, and write her a bill of divorce, and
" give it into her hand, and dismiss her from his

" house ; or if this second husband, whom she hath

" married, die : her first husband, who had put her

" away, may not take her again to wife, after she has

" allowed herself to be denied. This were abomina-

" tion to God ; and the land which Jehovah thy God
" giveth thee for a possession, thou shalt not pollute

" with sin."

From this translation it is quite manifest that Moses

does not properly give the liberty of divorce by his

written law, but presupposes it from more ancient

usage as well understood j and only limits it in such

a manner, as that certain abuses, and particularly the

resumption of a divorced wife that had been married
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to a second husband, might be prevented. If, with

other translators, as with Luther, for example, we

place the Apodosis in the first verse, thus,

" If a man take a wife and marry her, and she find

" not favour in his eves, on account of some disgust

:

" he shall write her a bill of divorce, he. ;"

Then, according to the Hebrew, (at least, if at the

beginning of the second verse, an Ellipsis of the par-

ticle ON, if, be not admitted), what follows must also

be translated as a command :

" And she shall actually leave his house, and marry

" another man, and he shall hate her, and write her

" a bill of divorce, &c."

But that this could not be what Moses meant, every

one must immediately perceive.

I now proceed to make the necessary remarks, in

illustration of this law.

I. Moses does not speak of what we mean by the

word divorce, (for our divorces take place judicially)

but of an extrajudicial divorce, which, however, was

valid in law, even though it rested entirely on the

husband's pleasure. As we have no such thing among
us, our German law, of course, has no peculiar term

for it. * Were I to give it a name, it would be that

which Luther has already used in his Bible, Sclieidc-

VOL. II. I

* Some have been inclined to make the following distinction — to

call the judicial divorce, Dirortium, and the other Repudium. But

these are commonly philosophers and not lawyers. In the Roman

law, at least, there is a different distinction between Repudium and

Divortium, which every lawyer knows from the Pandects I 'wish it

were otherwise, but words, current inlaw, I cannot rebaotise without

leave of the facultv
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brief, (letter or bill of divorce,) or seine Frau von sick

lassen, (dismission of one's wife.) And these terms,

I here beg leave to use in a sense, that excludes every

idea of a reference to judicial procedure.

The ambiguity of the term, and our unacquaintance

with the Hebrew divorce, which among us indeed, is

quite unheard of, has certainly given occasion to mis-

constructions and doubts, which are often of serious

consequence in our marriage-law, and even in theolo-

gical morality. For as Christ, presupposing the Mo-

vsaic law in common use, and well understood among

the Jews, has declared, that although divorce had, 011

account of the hardness of their hearts, been, on civil

grounds, permitted by Moses, it was nevertheless, on

conscientious grounds, unjust to dismiss a wife, except-

ing in the case of her having committed fornication

;

commentators, from not entering into the ideas of

ancient times, and into the nature of laws quite differ-

ent from ours, have interpreted this declaration, of a

judicial divorce like ours, and then, with very serious

and learned faces, proposed a variety of questions,

quite unsuitable to the case ; as, for instance, how can

our recognition of divorce, on account of what we
have St. Paul's authority for, namely, wilful derelic-

tion, (jnalitiosa derelictio?) or any perfectly similar

cause, be reconciled to the words of Christ ? That

question is not at all to the purpose here : for to the

wife who wickedly abandons him, her husband gives

no bill of divorce, but only receives from the magis-

trate, permission to enter into a second marriage, af-

ter she has dissolved the first. Of this, I shall speak

at more length in the next Article j but here I must



Art. 119.] Three distinctions to he made. 131

found upon it, and warn the reader carefully to distin-

guish three different things, which, for want of parti-

cular names, sufficiently common, are often taken for

one and the same thing.

1. First, the bill of divorce', whereby the husband,

without any legal aid or recognition, dissolves the

marriage himself. Of this our laws know nothing.

2. Secondly, the judicial divorce, which may take

place, either with or without liberty to proceed to a

second marriage.

3. And Thirdly, the Magistrate's permission to mar-

ry again, which among the Jews, was never required.

That permission winch we term divorce, if the ques-

tion is, whither on account of malitiosa derelictio, a

divorce can be recognized, without interfering with

Christ's decision, never was requisite among the Jews,

and by the Mosaic law, because polygamy Mas per-

mitted. Every man had it, without any recognition

of the magistrate, even while his wife remained un -

separated from him.

I must here make this additional remark, that a ju-

dicial divorce, on account of a wife's whoredom, could

not possibly take place among the Jews, but, as our

form of marriage expresses it, till death did them part.

For if a court of justice had had to separate a man
from his wife on that ground, it must previously have

had proof of her having committed the crime, that i%

of her having either been found not to be a virgin on

her marriage night, or having subsequently violated

her nuptial fidelity. But if this was proved, she was

stoned, and then indeed, as I have said, death did

part them. It shews strange ignorance, considering

i 2
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all this, to refer the words of Christ to our judicial di-

vorce, and thereon to build a law, by which it must

be judicially proved, with all the strictness requisite

in a criminal trial, that the wife has been unfaithful,

before the divorce can follow.

II. The reasons for a bill of divorce, Moses leaves

entirely to the justice, conscience, or pleasure of the

husband. Jf the wife pleased him not, and he found

aught wherewith to charge her, he might dismiss her,

without taking the trouble to tell any body what her

fault was.

On this point, there was, about the time of Christ,

a dispute between the two Jewish sects, or rather

schools of Hillel and Shammai, in which, neither was

in the right. But the detail of this, I reserve to the

following Article. At present, I only remark, that

of the two expressions just quoted, neither, in the ori-

ginal, conveys the least idea of unchastity, or any

crime whatever. The one, literally translated, would

be, if she find not favour in his eyes; so that in the

Hebrew, it seems expressly to point at the particular

circumstance, of her not appearing to him sufficiently

beautiful ;
* the literal version of the other is, ifhefind

in her the nakedness of a thing ; that is, any defect, or

any thing to find fault writh ; and that, said the school

of Hillel, might be, that she miscooked his greens, or

that another was fairer than she. No doubt the hus-

band, who dissolved a marriage for such bad reasons,

was wrong : but then, the laws, yielding to the people's

hardness of heart, did not hinder him.

* Chen, Qn), is the very word used to denote beauty.
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III. To the dissolution of a marriage, to make it

perfectly complete, and valid in law, Moses made

certain circumstances and conditions requisite, which

perhaps, can neither be sufficiently marked nor under-

stood, unless we attend to the abuses that might be

then prevalent. The consuetudinary law of the Arabs,

as Mahomet has preserved it, and converted it, in

part, into a written law, serves to throw considerable

light on this point.*

i 3

* I will here quote, from the Koran, the two principal passages,

illustrative of this observation, because I shall have occasion to allude

to them repeatedly. The first occurs in Sura ii. 220",—233. " God
" will not punish you for a rash oath, but for such an one only, as

" comes properly from the heart. God is gracious, and willingly

" forgives. To those, who swear to separate from their wives, a

'• pause of four months is allowed. If in this interval they bethink

" themselves, God is merciful, and forgives them. After separation,

'* wives shall also wait three monthly purifications, nor may they, as

" they believe in God, and in the last day, conceal it, if they should

" happen to be pregnant ;" [literally, hide ivhat God has formed in

their belly,] " and then it were better, that their husbands, if inclin-

*' ed to reconciliation, should take them back —Twice may they se-

" parate, and then let the husband either keep his wife in kindness,

" or in kindness let her go : but nought may he keep of what gifts

" he has once given her ; lest both parties dread that they should not

" be able to keep within the limits of forbearance prescribed by
" God ;" [that is, lest if they continued together, they should sin

against God, by hatred and quarrelling ;] " for were that to be ap-

" prehended, it would be no sin in the wife, to leave some part of

" the gifts conferred upon her, in order to be loosed from the marri-

" age ; but it would be a sin to live in hatred and quarrelling, con-

" trary to God's commandment. If he has parted from her" [that

is, if the divorce, after the period of reflection has elapsed, is actual-

ly completed,] " it is not lawful for him to take her again until she

" has married another husband ; but if that has taken place, and h$
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The Arabs, as we see from the Koran, usually di-

vorced their wives by an oral declaration, which is not

surprising, considering that few among them could

write. Mahomet, therefore, admonished them to take

witnesses, when they dismissed them. Sometimes

" also part with her, it is no crime to take her again, if only both

" parties think that they will in future, treat each other m a way
" pleasing to God. If ye have parted from your wives, and the

" pause of the four months have come to an end, either keep them in

" kindness, or kindly let them go : but ye may not detain them by
" force.—Have ye parted from your wives, and is the pa.'se elapsed;

" then hinder them not to marry other husbands, with whom th'

y

" are agreed. Thereto God admonishes every one who believes in

" him, and in the last day: and it is just and equitable/
5

The second passage occurs in Sura hv. 1,—d. "Ye faithful, if

" ye part from your wives, do it by fixing a certain time, and wait

" that time, and fear God. Ye shall not suddenly drive them out of

" your houses, nor shall they at once leave your houses, unless i
l

" were for a manifest deed of shame These are the rules which God
" prescribes : and whoever transgresses them, does himself the great-

" est injury. Man cannot know what changes God may bring a-

" bout ;' [viz. whether, during (he pause, they may not be recon-

ciled again, and then the husband be glad to keep his wife.] " Has,

** however, the appointed time come to an end, then either kindly

" keep, or kindly send them away, and take some honest men as

" witnesses, and keep unto God, what is testified. Thereto be every

" one warned, that believes in God, and the last day : and to the

" man who fears him, God will shew a happy issue of his troubles,

" and support him where he could not have conceived it. He who
" trusts in God, has enough, and obtains what he seeks. God has to

" every one appointed his fate. But if, after waiting three months,

" the monthly purification ceases, so that th- wife herself believes it

»" will not return, or at least, if she receives no monthly purification,
r

' or her pregnancy is become fully certain : then the pause continues

" until the time of her delivery.— Giant her accommodation with

" you, as good as you can give ; do nothing -to hurt her. Begrudge
'• her nothing, and if she is actually pregnant, expend what is need-
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the separation was made by an oatli ; with regard to

which, however, Mahomet said that God would for-

give it, if, before his wife actually left the house, the

husband changed his mind, and wished to keep her,

and not his oath. The divorce, however, was consi-

dered as absolutely irrevocable, in certain cases
; par-

ticularly if he said to his wife, certain words, on the

occasion, of which the import was, If I ever have to

do with thee again, be incest laid to my charge, as abo-

minable as if committed with my oivn mother, in the most

abominable manner. All these matrimonial disjunc-

tions took place by word of mouth.

It is easy to conceive what abuses and disputes

might ensue from marriages being orally dissolved

;

Moses therefore, required some written evidence of all

such transactions. By his law, it was necessary that

a bill of divorce should be written, and actually de-

livered to the wife, by which she might be enabled to

certifv, on all occasions, the truth of her riddance from

her first marriage, together with her right to enter in-

to a second. This process, no doubt, caused many

hindrances, as but few Israelites understood the art of

writing : so that it became necessary to resort to some

judge, or literary person, in order to have the bill of

divorce written : but this delay was very probably in-

i 4

* ful on her inlying. Does she nurse her child herself, give her a

" nurse's hire, and treat her well ; but if ye find this burdensome, an-

*• other woman may suckle the child. He that has much, let him

give liberally—he that has less, let him regulate his expenee ac-

" cording to what God hns given
'

! will makf joy succeed

" to son-"
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tended by the legislator. For in this way, a marriage

could never be dissolved in the first heat of passion ;

and the husband might perhaps change his mind : or

the person employed to write the divorce—probably

a priest or a Levite, because that tribe, as we have

seen in Art. LIL, devoted themselves to literature and

the law—was perhaps a man of principle, and would

previously admonish the husband on the subject. This

delay, affording time for reflection, could not fail to

put a stop to many divorces resolved on under the in-

fluence of passion.

IV. But even the delivery of the bill of divorce, did

not render the dissolution of the marriage altogether

complete. Thereto, by the Mosaic statute, this farther

circumstance was yet requisite, that the wife had ac-

tually left the husband's house; and, if we may be

permitted to judge from the nature of the case, and

the manners of the Arabs, this must have occasioned

a new delay of several months. For as the wife might

happen to be in a state of pregnancy, it was necessary,

at least, among the Arabs, that she should continue

in her husband's house, till she had had three succes-

sive monthly purifications, and had convinced herself

that this was not the case ; and if again, the menstrual

discharge ceased, and she did prove pregnant, then it

behoved her to lye-in in her husband's house, as the

child belonged to him. During this period, by the

Arabic law, both parties might bethink themselves

and change their minds, which Mahomet not only

puts in their power, but also recommends. The He-

brew husband was as little likely to dismiss his wife

from his house, until certain whether she was pregnant
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or not, as the Arabian ; and as the bill of divorce on-

ly acquired its full validity at her leaving the house,

he had, in like manner, time to bethink himself, in

the event of her being content, after receiving the

bill, still to continue the marriage ; and that man must

know nothing of the human mind, nor think how of-

ten the quarrels of married persons are made up on

cool reflection, who can entertain any doubt, whether

by means of these delays, a multitude of intended di-

vorces must not have been prevented.

V. Even after the dissolution of the marriage was

complete, if both parties were satisfied to renew the

connection, Moses put no obstacle in the way, if only

the divorced wife had not married another husband.

VI. If she had done so, however, it was never a-

gain in her power, though loosed from him, either by

his death, or a second divorce, to remarry her first

husband.

The reason of this is obvious. Lovers and married

people, that have quarrelled, are easily reconciled a-

gain, or conceive a desire, at least, to renew their an-

cient intimacy. Now, if the first husband had had it

in his power to get back his wife, on the death of the

second, the latter could not have been secure of his

life, but might have been made a sacrifice to their re-

conciliation ; and if again, at the sollicitation of, or

in consequence of a bribe from, the first husband, the

second gave her a divorce, and the first husband thus

had it in his power to recover her, during the life ot

the second ; in the country where such connections

became in any degree common, decency and honesty

must soon have been extinct. The chastity of a wo-
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man is but poorly protected, when she has become so

intimate with a man, as that he dare venture to make

such a proposal, without her feeling the modesty of

her sex instantly and deeply wounded. Without that

modesty, firmness, morals, and I might almost add

religion, prove but weak and untenable defences of

female chastity : and it is almost a maxim, that when

chastity has been once conquered, it can never after-

wards long resist the conqueror.

There cannot be a more complete counterpart to

the Mosaic statute, than that law of Mahomet, by

which, when the divorce was once complete*, and the

wife gone from his house, there was no other possible

way for the husband to recover her, than by another

man's marrying and cohabiting with her, and then to

gratify the former, divorcing her in like manner.

The man, therefore, who was fain to have back his

wife, was usually under the necessity of entreating a

friend to do him this singular act of charity. Maho-

met, or rather the ancient Arabians, from whom he

adopted this rule, may have had a very good design

in view, by establishing it, namely, that it might ope-

rate as a sort of punishment, and a means of deterring

* Mahomet (in Sura ii 231. of the Koran) says, somewhat ambi-

guously, when he has parted from her. This I understand of a final

divorce, now completed by the wife's departure from his house ; be-

cause, before that takes place, and while she remains in the house,

Mahomet himself recommends a reconciliation. Others, however,

' explain it otherwise, thus : vfien he has parted from her a third time,

(which is the explanation of Marracci, and many Mahometan expo-

sitors,) or, ivhen he has separatedfrom her with the oath of utter abhor

rente. The explanation which I adopt, appears the easiest ami most

natural.
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husbands from divorcing their wives rashly, and on

frivolous grounds ; and they no doubt supposed, that

a husband would thus think the more seriously, before

he dismissed his wife. The measure, however, is too

indelicate and too dangerous for the morals of a na-

tion.

VII. For the maintenance of the divorced wife, the

Hebrew law makes no provision. This is the hardest

circumstance in the whole matter, or rather, the great-

est compliance with the hard-heartedness of the Israel-

ites. At the same time, among that people, it could

not have been by any means so serious a hardship as

it would be among us. For in a country where poly-

gamy made females scarce, and wives cost money, the

divorced wife would soon find a second husband, and,

where slavery prevailed, maintenance and a master.

Yet this certainly was but poor comfort after all 1

VIII.Thehusband forfeitedhis right togive adivorce,

if he had seduced a young woman, and been obliged,

in obedience to the law, to marry her ; and, in like

manner, if he had falsely accused his wife of not hav-

ing had the signa virginitatis on the wedding night

;

Deut. xxii. 19, 29. In this way, the liberty of divorce,

which would otherwise have been most pernicious,

became useful, and prevented whoredom ; for many
an Israelite would abstain from the seduction offemale

innocence, in consequence of his knowing for certain,

that if he did not, he forfeited his right of divorce.
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ART. CXX.

The Disputes betzveen the Schools of Hillel and Sham-

mai on the subject of' Divorce.—The Decision of

Christ upon it, xvith the Application thereof in our

Marriage-Laws.

§ 3. I have already mentioned, that the two schools

of Hillel and Shammed had had many disputes about

the law of divorce. These the reader will find fully

detailed by some expositors of Matth. v. 32., and by

Selden, in his treatise, De Vxore Hebraica, with Jew-

ish testimonies annexed. It is not conformable to the

design which I have here in view, to copy those de-

tails, or to enrich them : I mean only to mention just

as much of the controversy as may enable my readers

to understand the judgment which Christ pronounced

on the law of divorce.

Neither of the parties were right in their comments

;

and both of them, if their opinions have not reached

us in a state of misrepresentation, committed the mis-

take of confounding moral and civil law together, and

of not distinguishing between what a court ofjustice,

and what conscience permitted.

The school of Hillel maintained, that Moses allowed

a man to divorce his wife for any reason whatever,

even the most frivolous ; such, for instance, as having

overdone his dinner, or because he happened to fall in

with a more beautiful woman ; and in this notion, the

Hillclites were no doubt correct, if the strict meaning

of the Mosaic statute is the point in question. But
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then they very generally (for I will not charge them

with it universally,) fell into the unpardonable error

of teaching this unfounded doctrine, that it was also

lawful in the sight of God, and agreeable to the dic-

tates of conscience (in foro Conscicntice,) to give a

wife a bill of divorce, on any pretence whatever. This

doctrine is certainly tyrannical and unjust. Without

taking into consideration the other consequences of

divorce, which render it sinful, when it is rashly re-

solved on, and put in execution, let us only put our-

selves in the situation of the unfortunate woman who

has sacrificed her virginity, and the charms of her

youthful years to a husband, and is then, when no

longer what she once was, repudiated, without having

deserved any blame whatever. What shall she do I

Where find sustenance, at least in the style to which,

perhaps, she has been so accustomed from infancy,

that it has long become to her a matter of real neces-

sity ? And what man of the least delicacy of senti-

ment will be likely to marry her again ? A marriage

with a living husband's leavings, is not to every lover's

taste, and is, in fact, rather a dangerous experiment

besides. If she has had children, she must leave then,

behind her with her husband, and part from them ;

and how hard that is for a mother, I need not saw

Can it then be morally right for me to cause a person

whose affections I was once so anxious to gain, and

who lias nothing farther wherewith to reproach her-

self than that she listened to my suit, and loved me
in return, to become the innocent sufferer of all this

variety of wretchedness ? For a man to say that he

could act thus with a good conscience, were horrible.
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If the other sex took up the profession of moralists,

and taught such a doctrine, what should we think of it ?

The school of Shammai, whose opinions in point of

morality were more commendable, would not admit

that a man could conscientiously divorce his wife for

every reason alike. But falling, in like manner, into

the error of making a civil statute the source of mora-

lity, they explained the Mosaic expression, "Di nnj;,

CErvath dabar) the nakedness of a thing, of acts of

shame, and maintained, that Moses only permitted

divorce, in the case of the wife having trespassed

against chastity. It is very strange that so many of

our commentators and divines have agreed with this

school in an explanation * of the words of Moses so

oalpably improper, after Christ pronounced so distinct

and just a decision, and declared, that Moses, on civil

grounds, and only on account of his people's hardness

of heart, permitted, what he, as repugnant to con-

science, must prohibit in his disciples.

This decision we find recorded in Matth. v. 31, 32.

xix. 3,—9. Mark x. 2,—9. Christ acknowledges that

Moses, in his civil law, left the giving of the bill of

divorce to the husband's discretion, and says that he

did so on account of their hardness of heart. Conse-

* In support of it, it has been said, that ?vn$ (iiuditas) is used to

oenote shameful things, but in this there is an ambiguity. The He-
brews no doubt usually called the partespudenda?, rmjr ; but they did

not so term a factum pudendum ; and if, in illustration of the law in

question, we were thus to misapply that phrase, we should produce

this absurd sense, that a man might divorce his wife on account of

her being a real woman, and not a monster. Quia pudenda vel gen:'-

ialict hakt.
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quently, he explained the Mosaic statute as the school

of Hillel understood it, and as I have also explained

it in the foregoing Article ; for had Moses permitted

divorce only on account of a breach of chastity, Christ

dpuld not have said that he had yielded to their refrac-

tory dispositions, in a matter which, at the beginning of

the world, was not permitted, and which conscience

likewise condemned. But he declared, that in the

sight of God, and by the verdict of conscience, divorce

was only lawful when a wife proved unchaste. He
made use of the general term ure^Ha, which includes

the transgression of chastity, both in a single and in a

married state, and of course comprehends the case of

a woman's having committed whoredom before mar-

riage, and being found not a virgin on the wedding-

night. (Art. XCII, XCIII.) If the husband was

convinced in his own mind of his wife's criminality,

he had it in his power to resort to either of the follow-

ing courses. He might either accuse her publicly,

in which case, on her guilt being proved, she was

stoned to death ; or he might adopt the milder alter-

native of giving her a bill of divorce privately, and

without exposing or bringing her to punishment. If

he pursued the latter course, which is of the two cer-

tainly the more humane, and the more conformable to

the Christian doctrine, whereby all unnecessary resent-

ment is condemned ; Christ declared the divorce per-

fectly lawful, not only before a civil court of justice,

but before the tribunal of conscience. In this way,

the husband was under no necessity of proving his

wife's guilt to others, or before any court. His own

conviction of her infidelity was sufficient to justify his
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divorcing her, before God and his own heart. And

if he dismissed her without animadversion or menace,

and kept his reasons entirely to himself, she was not a

little indebted to his clemency.

By some it has been conceived and regretted, thaj

in this decision of Christ's, several legitimate reasons

of divorce appear to be wanting ; but if such people,

will, as I have already requested, only beware of con-

founding the Jewish private bill of divorce, with our

public and judicial divorce, and with the liberty of

entering into a second marriage, these difficulties will

in a great measure vanish. The following, for exam-

ple, have been specified as grounds of divorce, over-

looked in Christ's verdict on the subject.

1

.

The wilful abandonment of a husband by his wife,

which the apostle Paul, in 1 Cor. vii. regards as a dis-

solution of the marriage.

Answer. My answer here is, that in this case, it is

not the husband who gives the divorce, but the wife

who abandons him, and dissolves the marriage. He
therefore has a right to marry a second time. This

then was by no means a case of which Christ could

speak, when treating of divorce.

2. The case of the wife being imprisoned, or banished

the country.

Answer. The case is here precisely the same with

that of wilful abandonment. The husband does not

give the wife a divorce ; but the magistrate removes

her from him, to which she herself has given occasion

by her crimes. And here again, a second marriage

is lawful in him, because the first has been dissolved

without any blame on his part ; but this has nothing
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to do with Christ's doctrine concerning divorce : for

a divorce, and liberty to marry again, are two very

different things.

3. The case of the wife denying the husband matri-

mial solace.

Answer. Here again the case is the same with a

derelictio malitiosa* The husband gives no divorce.

It is the wife who dissolves the marriage ; and lie is

certainly entitled to enter into a new connection.

Allowing even that she acts from excessive and mis-

taken sanctity, her conduct is contrary to the precepts

of Christ j but not so her husband's, who alone is the

suffering party, and in justice to be considered as

thereby the party deserted, and set at liberty.

4. The case of the wife attempting the husband's life.

Answer. In this case he must impeach her ; the

consequence of which will probably be what forms

Case 2. I might likewise add, that this case in fact

resolves itself into Case 3. ; because one single attempt

of this nature- makes it impossible for him afterwards

to perform the duty of a husband with safety.

5. The case of the wife murdering their common

children.

Answer. Is it possible that Gfotitis started this

difficulty ? But indeed we always find him too much
the man of learning, and too little the man of reflec-

tion. If the wife murder her own children, it is the

husband's duty to impeach her, else is he himself their

murderer, both in the sight of God and the world. If

he does so, he needs not to divorce her ; for death

will soon part them. If he does not, he deserves to

VOL. II. K
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be obliged to endure all the misery of such a connec-

tion.

6. The case oftheir implacable enmity.

Answer. If this be mutual, the magistrate may cer-

tainly do what Moses did, and in condescension Co

the hardness of their hearts, separate the two discord-

ant creatures from each other. Both of them, how-

ever, are equally guilty of sin, in harbouring a spirit

of irreconcileable hatred in their breasts. If again,

the enmity be only on the Wife's side, the husband

must exert his authority, and the magistrate support

him ; and if, in consequence, she run away, then the

case becomes No. 1. and the husband is disengaged

from the connection.

8. The case of gross faults in housekeeping) and in

the management ofthe children.

Answer. This case, in my opinion, affords no just

ground of divorce in the sight of God and conscience.

It is rather the husband's duty to take the duties in

question out of his wife's hands, and at all adventures

to exercise his imperium maritale. The wife's super-

intendanee of domestic ceconomy is, besides, only a

convenience depending on the custom of eertain

countries, and not an essential comfort of the married

state. In countries where polygamy prevails, there is

no such thing ; nor do the consorts of kings ever act

as their housekeepers, and yet (notwithstanding the

ill-contrived doctrine of a muluum adjiitorium as an

essential design of the married state,) they are con-

sidered as legal wives, and their children are not held

illegitimate.—On this point, I beg leave to put the

following case : Many people who keep mistresses,
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Deither burden them with housekeeping, nor with the

management of their children, and indeed would not

be very well off if they gave them liberty to regulate

their households. Now, if with a mistress, who is

commonly more expensive than a wife, a man is satis-

fied with mere enjoyment, I should think he might be

so likewise with a wife, and could have no right to

turn her away, because, besides discharging this es-

sential duty of the married state, she did not happen

to possess a talent for domestic ceconomy, and edu-

cating children. Here, however, I certainly must

make an exception of the case, where the law unna-

turally obliges the husband to pay all the debts which

the wife has contracted, or may contract. A law so

unnatural, the doctrine of Christ does not contem-

plate ; and if with that doctrine we are in such a case

dissatisfied, we must blame, not its author, but the

strange law which subjects us to the hardship in ques-

tion. It may, nevertheless, have its remedy. There

is in England a law somewhat of this nature ; and

this it was that reminded me of this exception, which

it had otherwise been unnecessary to make.

I must now add tzco remarks, which relate to the

application of Christ's decision, or, to speak more

precisely, of his moral doctrine, to the marriage-law

in common use in Christian countries.

I. It is usually made a fixed principle in our mar-

riage-laws, that divorce can only be granted in those

cases in which the New Testament (that is, the autho-

rity of Christ in Matth. v. and xix. and of St. Paul,

1 Cor. vii.) has declared it lawful. I by no means

blame the abhorrence of divorces thus manifested in

k 2
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our laws ; and would much rather wish them to exceed

on the side of seventy than of indulgence ; for it may
easily be anticipated, a priore, and the Roman history

experimentally confirms, what dreadful effects the un-

restrained liberty of divorce may produce in the course

of time, and from the progressive increase of luxury

and vice. But yet it does not follow from the words

of Christ, that a Christian legislator is bound to pro-

hibit divorces in every case wherein Christ has de-

clared them sinful. Christ himself says that Moses

permitted them for the hardness of the people's hearts j

and what Moses did by the command of God, in whose

name he gave his civil laws, it certainly would not be

sinful in a human legislator to imitate. To the cir-

cumstances of his people, perhaps, it might not be

suitable ; but against the charge of sinfulness, the

example of Moses appears to shield him. Conse-

quently, Christian legislators can incur no guilt, if,

on civil grounds, and on account of hardness of heart,

they grant divorces in other cases besides those in

which the New Testament has declared them lawful
;

for that, even among Christians, hardness of heart i,5

to be found, no one will deny. No doubt, those per-

sons who avail themselves of this liberty in cases be-

yond that of unchastity, specified by Christ, do sin
;

but magistrates and legislators who grant it, do not

sin ; for their object is not, and indeed should not be,

to restrain every thing morally evil, by the power of

the secular arm. If, for instance, married persons

can never agree, but live in a state of perpetual dis-

cord, and the magistrate, therefore, grant them a

divorce, with liberty to enter into a second marriage,
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though they both by their quarrels and their separa-

tion incur guilt, the magistrate has only done what

Moses did at the command of God, and has therefore

as little sinned as God himself can sin.

I again repeat, therefore, that I do not censure our

common marriage-laws for being just as strict as the

moral doctrine of Christ ; but only that I would not

have this strictness considered as a duty imposed upon

us by the Christian religion. In a political- view I re-

gard it as useful, because the frequency of divorce

becomes in process of time a great evil. For what

can a divorced wife do?- Shall she venture on a se-

cond marriage ? This privilege, indeed, natural equity

seems to demand for her. But then she goes from

one hand to another, and, according, to an argument

already used, and the force, of which experience but

too strongly confirms, the second husband will scarce-

ly be secure from the machinations of the tirst against

his life, if the latter shall conceive any inclination to

renew his intimacy with her. Among a rash and sen-

sual people this will always be carried farther and far-

ther, until at last marriages become what Tacitus and

Suetonius represent them to have been in their times

at Rome, almost a concubitus promiscuus. There is

still another evil consequent on the frequency of di-

vorce, namely, that it is then no longer disgraceful

for a wife to be divorced ; and when that comes to

be the case, a wife, though she has no right to divorce

herself, will soon find means by her ill behaviour, to

force her husband to divorce her, when her fancy

happens to be set upon another man. This is the ruin

of good and virtuous marriages ; and where these

L- QK <t
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cease, the generality of people will no longer have

any inclination to marry at all, but will gratify their

desires in another way : and the immediate conse-

quences of this are, paucity of marriages, (as was the

case at Rome,) depopulation of the country, and at

last slavery, and submission to the yoke of a conqueror.

I therefore approve of our Christian marriage-law, ex-

cepting in some points immediately to be mentioned

;

and would most earnestly dissuade a legislator, whose

people are happily accustomed to rarity of divorces,

from making them more frequent, or granting them

on frivolous grounds ; but I would not have this con-

sidered as a precept of the gospel, nor its divine author

as a civil legislator.

Our Christian marriage-law, however, commonly

goes a step farther in point of rigour, than the doc-

trine of Christ warrants ; and this is what I cannot

approve. According to Christ's doctrine, the hus-

band who gives his wife a bill of divorce for unchas-

tity, does not sin. Every thing here rests with his

own conscience, nor has he any occasion to bring

forward a legal proof of his wife's criminality. Yet

such a proof, difficult as the nature of the case ren-

ders it, our marriage-law commonly requires; and the

husband, if he cannot produce it, is compelled, con-

trary to the essential design of the married state, to

keep, till death part them, the wife of whose infidelity

he is perfectly convinced, and whom the terms of

Christ's doctrine would have authorized him to di-

vorce. Is this right ? Do not the laws require alter-

ation in this point ?

Those whose province it is to deliver theological
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opinions, in answer to consultations on the subject of

divorce, are sometimes reduced to such pressing difti-

culties between preconceived maxims, and the mani-

fest demands of equity, that they are under the neces-

sity of looking upon things perfectly opposite, as the

same. I remember an instance where, from a country

in which adultery is punished with death, there came

to a certain theological faculty the following question

for their discussion, viz. " Whether a man might be

" divorced from a wife whom, after various suspicious

if scenes, he at last caught in bed with another man ?"

The adultery was not judicially proved ; for as the

matter was criminal in the highest degree, and involved

capital punishment, something more than even the

high probability just mentioned, was requisite to such

a legal proof as could justify condemnation to death,

viz. either the confession of the parties themselves, or

witnesses who could testify positively as to the fact,

and had actually seen rem in re. But both parties

had forgotten to call such witnesses, while in bed to-

gether. The Consistory who proposed the question,

stated this circumstance, and that the woman could

not be pronounced guilty of the adultery, because no

witness had seen the crime completed. But was the

husband to suffer on this account, and be obliged to

keep his wife, because her head could not be cut off?

The theological faculty felt the justice of this appeal,

and, much to their praise, pronounced for a divorce.

But then, instead of founding their opinion on the

circumstance of Christ's requiring no judicial proof of

the adultery, but leaving divorce in the case of un-

chastity entirely to the conscience and discretion of

K 4
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the husband, (and certainly, considering the circum-

stances, no reasonable man could here believe any

thing else than that his wife was unchaste) they made

this the ground of their decision, " that Moses per-

" mitted a divorce, when the husband found any

" Ervalh dabar in his wife ; that Ervath dabar meant
" any thing shameful; that to be naked in bed with

" another man was a shameful deed ; and that there-

" fore the divorce should be permitted." Now this

opinion confounded things perfectly opposite. The

Consistory who proposed the question, founded upon

the doctrine of Christ, and wished to know whether

the divorce was permitted thereby : but the theologi-

cal faculty, being in a dilemma between prejudices

and justice, answered from the civil law of Moses ; of

which Christ expressly says, that on account of the

hardheartedness of the Israelites it permitted divorce

in cases wherein his principles and doctrine prohibited

it, and even those of Moses himself obliged him to

condemn it. At the same time they, in their answer,

resorted to a principle, the validity of which they

would not (as far as I know them) have admitted on

another occasion. For if it be true that every shame-

ful deed in a wife is sufficient ground for divorce,

then, since lying is a shameful thing, she might get

her leave for any lie which she happened to tell

;

and if so, but few marriages could subsist, or else we

should be under the necessity of introducing into the

mode of educating daughters on the subject of un-

truths, practices somewhat different from those which

have been hitherto generally adopted.
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II. Once more : When Sir John Pringle, physician

in ordinary to the queen, some years ago visited Got-

tingen, he once asked me, whether in Matth. v. 32.

instead of iro^/nxgt we might not read wovt]^ag, (for

wickednessJ because in the version of the LXX., the

two words were sometimes confounded by transcribers.

This critical conjecture, which was certainly a very

shrewd one, would, if confirmed, give us quite a new

ecclesiastical law, and authorize divorce, even on con-

scientious grounds, on account of determined wicked-

ness, perverseness, and bad habits in a wife. I can-

not, however, accede to it, for the following reasons,

of which the two first seemed quite satisfactory to Sir

John Pringle.

1. The word ttowho. occurs twice in the prohibitions

on the subject, viz. in Matth. v. 32. and xix. 9. Now
it is scarcely possible that the very same mistake in

transcription should have taken place in both passages,

and should besides be so universal, that no Codex nor

version should have preserved the true reading.

2. Matthew wrote in Hebrew, in which language,

nro^mx and irovriPia, although very similar in Greek,

have not the least resemblance : and yet there is not

the smallest trace to be found of any thing like iro\r\Ptoc

having stood in the Hebrew. At least Jerom, who
had read and translated Matthew's Gospel, says no-

thing of it in his Commentary.

3. As the controversy between the two schools of

Ilillel and Shammai, whether divorce should be per-

mitted only on account of unchastity, or for other

causes likewise, took place just at the time of Christ's

appearance, iron/not is the more suitable of the two to
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the circumstances of that period, and would, in that

;iew, merit the preference, even if any variety of lec-

don were found, which is not the case.

ART. CXXI.

Vroiisionfvr the Wife after Jier Husband's Death.

§ 4. The support of the wife after her husband's

death was uniformly provided for, without the aid of

any special regulations. If she had children, that

natural duty, which no statute needs to name, obliged

them to maintain her. If she had not, the nearest ro-

tation of her deceased husband was obliged to marry

her, or, if he declined so doing, to resign her to the

next more remote ; and that so peremptorily that, as

we see from Ruth iv. 5., he could not inherit the land

of the deceased, without taking his childless widow

along with it. If she was too old for marriage, still

it would seem to have been an incumbent duty on the

heir of the land to support her just as fully as if she

was his wife.

Among the Arabs, who in general have no land, it

is otherwise. In the marriage-contract, they settle

something certain on the wife ; but that was not ne-

cessarv according to the Hebrew arrangement.



CHAPTER IX

LAWS RESPECTING SLAVES AND SERVANTS.

ART. CXXII.

Moses permitted Slavery, which was already in use
;

but he did so, under 'particular Limitations,

§ 1. Moses found slavery introduced long before

his time, both among the Israelites and the neighbour-

ing nations. Abraham, Isaac, and Jacob, had had

slaves ; and the Canaanites, Egyptians, and Arabians,

had them also.

Whether it be better to have slavery or not, is a te-

dious and difficult question, in the philosophy of legis-

lative policy, on which, no one will desire a decision

from me, because I am a German, and a native of a

country in which no example of slavery is to be seen.

In a question of such moment, theoretical and partial

inquiries are insufficient : and the man who undertakes

to answer it, would require to have practical know-

ledge of the subject, and to be acquainted with the

advantages and evils of slavery, from long experience,

aided by patient reflection. For that it has both its

advantages and its evils is unquestionable.

That it is a hard situation to be slave, no one will

deny ; and wherever slavery subsists, it is a hardship
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that falls to the lot of thousands. In every state too,

wherein the number of slaves is very great, there must

be reckoned the very same number of unarmed sub-

jects, who, while they contribute nothing to its de-

fence, because they cannot be intrusted with arms,

must nevertheless be maintained; and there is yet this

further danger, that the slaves, sensible at last, of

their strength as well as their hardships, may seize upon

arms, and become masters of the country. The his-

tories of Rome, and of other nations, record examples

of Bella Servilia, for winch, thank God, we have no

equivalent term in German ; although, indeed, our

word Baurenkriegy (war of the peasantry) approaches

pretty nearly to the idea conveyed by the latter ex-

pression. On the other hand, where there are no

slaves, many crimes, which might otherwise be more

advantageously, and perhaps more effectually, and at

the same time, also, more mildly punished by condem-

nation to slavery, must be made capital offences; such,

for instance, as theft, and probably, (as is indeed the

case here, in Hanover, although the law is never put

in execution,) wilful bankruptcy. Nor is there any

proper means of preventing the idleness of beggars
;

for work-houses, which after all, form almost a species

of slavery, cost the public more than they bring in.

Nor again, can the settlement of debts be in any way
so summarily and securely effected, as when the credi-

tor has it in his power to sell the debtor for a slave.

Against the rigours of slavery, there is this secu-

rity, that the master will, in general, be as careful of

his slave as of his horse, because it is his interest, that

the life and health of his slave be preserved, and that
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he beget children : whereas, nobody gives himself such

concern about a day-labourer, or hireling, from self-

interest, but only from motives of compassion, which

is not so universal, nor, in most cases, even so active

and liberal as self-interest. Many slaves, therefore,

are really in a much better condition, than if they en-

joyed freedom, especially when they have a kind mas-

ter, and sometimes, even when though rigorous, he is

withal a man of prudence. To strike a balance then,

between the advantages and disadvantages of slave-

ry, is a difficult matter ; but upon the whole, when I

consider the severity of our numerous capital condem-

nations for theft, and our insecurity after all, against

its artifices—when I consider that the banishment of

our culprits only serves to make them a burden to our

neighbours, who in return, land theirs upon us ; and

that it thus becomes a sort of nursery for robbers, or

at any rate, for vagabonds and beggars, who are the

pest of every country ; I am often led to think, that

the establishment of slavery, under certain limitations,

would prove a profitable plan.

But of this enough. Moses, as we have said, per-

mitted slavery, but under restrictions, by which, its

rigours were remarkably mitigated, and particularly

in the case of Israelitish citizens becoming subjected

to it. This is, as it were, the spirit of his laws re-

specting it. As a hardship, he appears to have re-

garded it, and its rigours, in his heart, to have disap-

proved : and how, indeed, could it be otherwise, con-

sidering that the people, whose liberties he vindicat-

ed, and to whom he gave laws, had themselves been

slaves in Egypt, and felt all the miseries of that un-
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natural state ? Hence we find him in Deut. xxiii. 16.,

ordaining, that no foreign servant, who sought for re-

fuge among the Israelites, should be delivered up to

his master. If we think this strange, and incompa-

tible with justice, let us remember, that we ourselves

act precisely in the same manner, when a deserter

comes over to us, if we have no cartel established with

the prince from whose service he has fled ; besides

that he has broken his oath, which the runaway slave

has not. But I am not to enter farther into the dis-

cussion of the repugnancy to justice, in the two cases

now stated : because the question, " whether to fo-

•' reigners, who contribute nothing to the expences of

" its administration, we are absolutely bound to act

" upon the principles of justice, or should allow our-

" selves to be guided merely by neighbourly courtesy,

•* and an expectation of the like return," does not be-

long to the subject of slavery, in which I am now en-

gaged.

ART. CXXIII.

Of the different ways hi which people acquired, or be-

came Slaves.

§ 2. The ways in which, according to the Mosaic

statutes, and the consuetudinary law of the Hebrews,

slavery might take place, or servants be acquired.,

were three, or including subdivisions, (which are not

worth contesting as a mere point of enumeration)^!^.

I. War j whence, probably, slavery had its first

origin.
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Here, however, between the procedure of the He-

brews, and that of occidental nations, who made slaves

in war, there is this distinction to be noted, that ac-

cording to the rigorous war-law of the former, and

their neighbours, a captive enemy, who had borne

arms, could entertain but little hope of having his

life spared, and becoming only a slave ; that being, in

general, the lot of only the women and children;

Deut. xx. 14.—xxi. 10, 11. Sometimes in the case of

a war of revenge, the law was still more severe: for

in that carried on against the Midianites, male child-

ren, and women who had known man, were put to

death, and the virgins only spared and carried away

into slavery; Num. xxxi. 11. 14.—18. 35. They were

not, however, except in their wars with the Canaan^-

ites, prohibited from the exercise of greater clemency

towards their enemies ; and very probably self-interest

or compassion often moved them to spare the lives or

those taken even in arms, where they could do so with

safety. My addition of this last clause is not super-

fluous : for considering the malicious spirit which the

patriotism of most ancient nations manifested toward*

strangers, and that revengful temper of mind, which

seems to be so natural and operates with such violence

in southern countries, that they have scarcely any

idea of honour unconnected with the exercise of re-

venge, it certainly could not be always safe to spare

the lives of the vanquished, and keep them as slaved

in their families.

2. Purchase, of which there were several sorts.

(1.) A servant might be sold by his master to an-

other person : and probably it was in this way thai an
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Israelite who had sold himself to a foreigner, was

sometimes redeemed by his nearest kinsman ; Levit.

xxv. 47.—50. But not to dwell on this, the purchase

of servants was so common, that the phrase *p2 n:pD,

(Mikenath cheseph,) bought with silver, almost became

the common term for a servant, particularly, when he

was to be distinguished from that superior class of ser-

vants who were born in the family y Gen. xvii. 13. In

this case, however, the purchase does not properly

come to be classed with the modes in which slavery

might take place, but merely with those, in which

slaves were acquired : and it was indeed nothing more

than a mere translatio dominii, or transfer of property

already possessed. It is probable, likewise, that the

slaves acquired in war were publicly sold to the highest

bidder, because they could not otherwise have been

fairly divided. In the war with the Midianites, the

12,000 men who had made the campaign, received

15,968 virgins ; the rest of the Israelites, in number

almost six hundred thousand, 15,680 ; Eleazar the

priest, 32 ; and the adult Levites, who amounted to

more than eight thousand, 320. Here it was not pos-

sible to divide the spoil without an auction.

(2.) Any man that chose, might, if pressed with

poverty, sell himself for a servant, and that not only

to an Israelite, but even to a stranger, that lived a-

mong the Israelites. The purchase, therefore, of an

Israelitish servant, was permitted to a foreigner ; but

with this restriction, that his nearest kinsman, or even

any other relation, had the privilege ofredeeming him,

on deducting the years of his past service, and paying

the value of those yet remaining, Lev. xxv. 39, 47,^-52.
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3. It appears also, that parents, not fathers only,

but in certain cases mothers likewise, had it in their

power to sell their children for slaves. Moses, it is

true, gives no express ordinance on this point ; but

then he says nothing against it ; and for my own part,

I cannot understand the story in 2 Kings iii. 16.—28.

if a mother had not a right of making gain by the sale

of her child. A whore, who had overlaid her own
child while asleep, steals from another, who slept with

her, a child of the same age, pretends it is her own,

and persists so obstinately in asserting her right to it,

that the dispute, which was altogether novel and un-

provided for by any law, is brought before the throne

for decision. That a mother may, though a whore,

love her own child, and be unwilling to be deprived

of it, is easily conceivable ; but why a whore should

have any desire to appropriate a child, which she well

knows is not her own, and so subject herself to the

burden of its education, is utterly inconceivable, un-

less she could hope to make gain by it : but how could

she hope for any advantage from the possession of an

infant, if she had not a right to sell it ?

This law has certainly the aspect of rigour : yet is it,

perhaps, that precise part of the law of slavery, which,

out of compassion for poor children, and as an expe-

dient for promoting the increase of population, politici-

ans should be preeminently desirous of re-introducing

among ourselves. Parental love would indeed resort

to it very rarely, except in cases of extreme necessity:

«but on the other hand, it would be the means of pre-

serving thousands of children. The greater part of

our illegitimate children perish, in consequence of the

VOL. II. L
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poverty of their mothers, or from want of care.

Foundling Hospitals are indeed a well meant, but a

very inadequate preservative of neglected or deserted

infants ; and sometimes, when their overseers, or the

subordinate servants have no conscience, this remedy

is worse than the evil it is intended to prevent. For

in their earliest years, children, to be preserved, stand

in need of something like parental superintendauce ;

but experience shews, that of the multitudes who

enter foundling hospitals, only a very small proportion

comes out ; by far the greater number dying for want

of attention, because none of those that have the

charge of them regard them with any attachment, or

are, from any principle, even of self-interest, at all

concerned in their welfare. But, on the other hand,

if the unfortunate mother of a bastard child, when

abandoned by her seducer or keeper to shame and

misery, has it in her power to sell it, and its purchaser

happens to be a good ceconomist, who counts the

multitude of his slaves as wealth, and prefers those

bred in his own house from infancy, to such as are

only bought when adults, because he can put confi-

dence in their fidelity,—in all probability its life is

saved : it will grow apace to strength, and besides, be

reared up to habits of useful industry.

4. The person who had contracted debts which he

could not pay, was by way of punishment sold for a

.servant, or by way of payment put into the hands of

his creditor, as his slave. The same rule was observed

in the case of theft, where the offender was not in a

situation to make restitution for what he had stolen,

according to the proportion required by the laws,
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which was double the amount, and in some cases four

or five times as much, Exod. xxii. 2. Nehem. v. 4, 5.

Nor was it merely the person of the debtor alone that

was thus at the mercy of the creditor, but his right

extended to bis wife and children besides ; and in

some cases we find the debtor himself consigning

them to slavery in the first instance, in order that he

might himself go free, 2 Kings iv. 1. Isa. 1. i.

III. Slaves were acquired, by the issue of the mar-

riages of slaves, or rather of that sort of cohabitation

between them, which the Latins termed Contubernia ;

for in the Roman law, that, and not Conjtigia, was the

term applied to the marriages of slaves : and among

the Hebrews likewise, we find a remarkable distinc-

tion made between their marriages and those of free

citizens.

If a free-born Hebrew, who sold himself for a slavej

had previously had a wife, this was in all respects a

perfect marriage, and after his six years of servitude

were expired, her freedom was restored along with

her husband's, Exod. xxi. 3. But if during the con-

tinuance of his servitude, his master gave him a female

slave as a companion, this was only a cofltubernium,

and differed from a marriage in this essential circum-

stance, that she still continued in slavery after he re-

covered his freedom in the seventh year, and conse-

quently the connection ceased, Exod. xxi. 4. The
children produced from such a contubernium were also

slaves ; and, afortiore, it is obvious that the children

of other servants of foreign descent were born to

slavery.

Such slaves by birth were said to be bor?i in the

I. 2
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house, Gen. xiv. 14. xvii. 23. ; and termed sons of

the house, Gen. xv. 3. or sons of the handmaid, Exod.

xxiii. 12. Psal. lxxxvi. 16. cxvi. 16. Abraham had

318 of them ; and as servants, who had thus from their

earliest years sucked in attachment to their master,

were more deserving of confidence than strangers, he

put arms into their hands, and trained them to the

use of them. It is needless to add that he must have

treated them with kindness.

There was no doubt still another mode whereby

slavery might take place, namely, man-stealing ; but

that practice is to be classed among crimes, and will

be considered under that head. Moses makes it a

capital offence, Exod. xxi. 16.

Of vows, which in some cases involved a sort of

slavery, I shall also speak in the sequel. Suffice it at

present to have merely mentioned them.

ART. CXXIV.

2'wo Laws relative to the Value ofSlaves.

§ 3. Where slaves are a commodity that admits of

purchase and sale, we may naturally expect to find

something relative to their value stated in the laws.

No doubt it is impossible to fix the price at which

they are to be bought and sold ; for that must vary

so much according to particular circumstances, such

as age, beauty, strength, abilities, fidelity, and other

good or bad qualities, that no legislator can be capable

of appreciating them by any precise rate ; and the

more that luxury increases among a people who toler-
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ate slavery, and leads them to mark with a sort of

amateurship certain fanciful qualities in slaves, on

which fashion has once set a high value, the more

variable will be their prices. They will besides rise

and fall in value, in proportion as money is scarce or

plentiful in the country, and more or fewer of them

come into the market. During a successful war,

when they are made captives by thousands, or perhaps

hundreds of thousands, their price must sink very low

;

and on the other hand, during an unsuccessful war,

and in a time of long peace, they will become scarce

and dear. Moses, therefore, has nowhere made the

vain attempt of fixing the precise rate at which they

were to be bought or sold. But in tieo cases, he

found it expedient to put a statutory estimate upon

them, and that according to a certain medium price,

without regard to any of those accessory circum-

stances that might heighten or lower their value.

i. If a pushing ox, whose owner, though warned,

did not confine him, gored to death a male or female

slave, the owner was obliged to pay their value to

their master. In this case, there could be no previous

settlement of the point ; and the process would be-

come very intricate indeed, were all the qualities of

the slave, both good and bad, necessarily brought into

the calculation. The lawgiver, therefore, fixed on a

medium rate, and, without regard to age or sex, esti-

mated all slaves indiscriminately, at 30 shekels, that

is, as I reckon the shekel, at 7, or, according to

others, at 30 guldens of our money, of which four

make a ducat. JSee Kxod. xxi. 32.

6. But in the case of a person devoted to God by

l 3
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vow, Moses made a more accurate and particular ap-

preciation. By any such vow, such a person became

a slave of the sanctuary, a marxipium sacrum. Moses,

however, by no means wished even then to hold the

obligation as absolutely indispensable, but permitted a

release ; and that the rate thereof might not depend

on the arbitrary determination of the priest, he fixed

a rate beyond which the priest could make no demand,

though he had it in his power to remit it in part, to

persons in indigent circumstances, Lev. xxvii. 1,—8.

In this matter, Moses attended only to age and sex,

and was probably guided by the customary regulations

of price, according to the traffic of the times ; but

still in such a way, that we find him leaning to the

side of clemency, and not too nicely discriminating

between the period of life when the value becomes

enhanced, and that which precedes it ; and as to

other circumstances which are wont to raise the price

of slaves, he does not seem to have so much as thought

of them. This ancient appreciation, which is truly

deserving of our notice, as founded on the rules of

mortality, and on the usefulness of slaves for service,

I shall here annex, and endeavour to illustratrate.

(1.) On a child less than a month old, he put no

appreciation : it was valued at nothing. Human life

at that period is so extremely uncertain, that an in-

fant of that age appears to be worth nothing beyond

the expense of nurture, stated to the account of profit

and loss.

(2.) From a month old, to the end of the fifth

year, the value of a boy was five, and of a girl three,

shekels. During this period, the mortality of the
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human race is still very great. According to Suss-

milch's Tables, (in his Gottliche Ordnung, ii. 319.) of

1000 children born, about .584 reach the sixth year,

and 416 die in the first five years. This is nearly an

equal proportion ; and besides, during the first five

years, we can draw no profit from our children, and

have only the expense of rearing them to bear.

—

But from this age, their value advances, because while

the risks of mortality and the expenses of nurture

lessen, their usefulness for service commences with

the sixth year, particularly in the country, by their

capacity for tending cattle.

(3.) From the fifth to the twentieth year, a boy

was worth 20, and a girl 10 shekels.

We may wonder why these 15 years are all included

under the same valuation, considering that the rules

of both mortality and usefulness would, during this

period, seem to fix a very different estimate. For

from the age of 9, and still more, of 12 to 30, but

very few die ; and when, a man attains his 16th year,

he begins to be at his best for bodily labour. Is it.

not strange then, to put the same value on a child of

six, and a youth of 1 8 ?

The solution of this difficulty is probably to be

found in the preeminent value attached to servants

bred up in the house of their master, and of course

inspired with sentiments of love and fidelity towards

him from their infancy. Children of six years old,

we may almost consider as on the same footing in

this respect with servants born in the family ; but

from the 10th or 12th year, the probability of these

sentiments becoming natural to them, diminishes much
i. 4
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in the same proportion in which their usefulness for

service, and their chance of life, increases ; and yet

they are not arrived at that perfect manhood, in point

of either their corporeal or mental powers, which they

will afterwards attain.—As to females, this valuation

considers them merely as slaves, and not as concu-

bines, else could not a woman of 18, be estimated at

the same rate as a girl of six, and of course at thrice

as little in proportion as a child of five. Finally, it

proceeds from clemency in the legislator, that both

sexes from their 18th year, are not rated higher, and

placed on a footing^ with the next, or fourth class, I

should suppose that in buying and selling, a servant

of 18 years of age, would generally have borne a higher

price than one of 14, or of 10.

(4.) From the age of 20 to 60, that is, during the

years of their greatest use, and when the probability

is that they will live at least six years, which was the

duration of a Flebrew servant's service, Moses valued

males at 50, and females at 30 shekels.

(5.) When the age exceeded 60, the value of a

man-servant fell again to 15, and of a woman to 10

shekels.

It is observable that throughout this whole appreci-

ation, the other sex is uniformly rated lower than

ours ; whereas by the former law relative to slaves

gored by a pushing ox, both sexes were valued alike.

The reason of this seems to be, that females are here,

as I have already remarked, considered not as concu-

bines, but merely as servants ; for it is quite obvious*,

that if a woman by a vow devoted herself to God, or

was so devoted by her parents, it was not in either
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case meant that she should become a concubine to

the priest.

ART. (XXV.

Mancipia publico, el sacra.

§ 4. Not only could private individuals have slaves,

but also the public at large, that is, the sanctuary ;

and such slaves of the sanctuary, both male and fe-

male, were, at the pleasure of the priests or Levites,

employed in all manner of menial labours, such as

hewing of wood, and bearing of water, though some-

times also in more respectable situations.

Of this description of slaves, we find traces before

the Mosaic law. In the statute of Lev. xxvii. 1,—8.

which I have already explained, Moses presupposes

that a person might by vow make himself a slave to

God, that is, to the sanctuary ; and although this law

gives him the liberty of purchasing a release, yet the

immediate effect of the vow, which only became can-

celled by that purchase, was his subjection to a sort of

slavery. It is quite manifest from the strain of this

law, that such vows and such slaves must have been

well known before the time of Moses ; for he is so

far from introducing such vows, that he only modifies

their obligations, taking it withal for granted, that

they would still be made. If the Israelites, while

slaves to the Pharaohs, had not themselves had it in

their power to make vows of this nature, they might

still have seen examples of them among other nations.

Ofthe 32,000 Midianitish virgins, the priest received
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32, and the Levites 320, Lev. xxxi. 40, 47. If they

kept, and did not sell them, these virgins became of

course handmaids to the sanctuary.

When the Israelites under Joshua invaded Palestine,

and the Gibeonites by a stratagem effected a compact

with them, after the discovery of the trick they were

consigned to the service of the sanctuary for ever, as

havers of wood and drawers of water, Josh. ix. 27.

They were termed D^nJ, (NetJiinim) that is, pre-

sented as gifts, because they were given to the priest

;

and their posterity, in the later periods of the history,

appear under the na^me of Nethinims, 1 Chron. ix. 2.

Ezra viii. 17, 20. A more particular account ofwhom
is not to be expected here, as it belongs to the subject

ofJewish antiquities.

Samuel himselfwas devoted from his mother's womb
to the service of God, 1 Sam. i. 1 1 . The high-priest,

who conceived an affection for him, made him his

servant, and in process of time he arose to the dig-

nity of a judge.

ART. CXXVI.

Of the Property which the Hebrew Servant might pos-

sess—the Bight which his Master had to beat him—
its Limitations—and the Manumission oj Servants.

§ 5. Servants among the Hebrews might have

property of their own. Although a person had de-

voted himself to God, so far were his effects from

falling thereby to the sanctuary, that he could at any

time apply any part of them to the purchase of his
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release. In Lev. xxv. 49. it is considered as a possible

ease, that a servant, even during his servitude, might -

acquire what would serve to purchase his freedom.

The Romans made a distinction between the property

and the peculiwn of servants ; but among the Hebrews,

I find no trace of any such distinction.

From 2 Sam. ix. 10. we plainly perceive, that a

man who was himself a slave, might have other slaves

belonging to him in his turn ; for Ziba had twenty

such.

Moses allows the master the right of beating his

slaves ; and indeed without such a right, slavery could

scarcely subsist. He even goes so far as to ordain,

that although the slave died in consequence of the

blowrs, if it was not under the master's hand, but two

days after, the master suffered no punishment; for,

considering that the slave was w<orth money to him,

it was not to be supposed that he wrould, without

great provocation, so far exceed moderation in disci-

pline, as that his death could ensue : to which add,

that although he had a right to beat him, and although

it is always difficult, when we punish in a passion, to

keep within the due bounds of correction, yet the

danger of a stroke does not merely depend on the

person who gives it, but also upon him who receives

it, and who by studying to evade it, may so turn as

to make it strike mortally. At the same time, the

master, by any such excess of discipline, was punished

by the loss of his slave. Moses expresses the reason

of his clemency in such a case, with great brevity, in

these words,,/6r he is his money, Exod. xxi. 21.

On the other hand, the master had no right to kill
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his slave, or to maim him. If he struck so as that he

died under his hand, he was punished ; not, however,

in my opinion, capitally, but as the magistrate thought

proper, or as the circumstances of the case, which

might be very different, required, Exod. xxi. 20.

—

The words of Moses are, It shall be avenged, and not,

as where he denounces a capital punishment, He shall

die ; and among the Arabs, as seems to be clear from

the Koran, chap. ii. 1 73. a free-born person was not

put to death for the murder of a slave.—See my Dis-

sertation, Ad leges divinas de poena Tlomicidii, in

Syntag. Comment, i. p. 52. where the reader will find

Jewish explanations contrary to mine.

If the master by a stroke deprived his slave of an

eye or a tooth, he obtained his freedom in recompence,

Exod. xxi. 26, 27. ; and this law seems to have held

also in the case of his losing any bodily member what-

ever : the eye and the tooth serving only by way of

example. Moses \ery frequently delivers general

laws in the form of particular examples ; and by here

specifying the noblest of our organs on the one hand,

and on the other, one of those organs that can be

most easily dispensed with, and are naturally lost on

the coming of old age, he plainly gives us to under-

stand, that all the other organs of intermediate dig-

r.ity, are to be considered as included.

In what cases the master was bound to give liberty

to the female slave, who had served either himself or

his son as a concubine, has been already considered

under Art. LXXXVII. and LXXXVIII.
I must here, by the way, make some remarks on the

rcw word expressive of manumission, and theepi-
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thet applied to the manumitted. Moses terms the latter

v̂ -n (Chophschi) that is, the unclean ; and giving li-

berty to a slave, he calls dismissing him as a Chophsclii^

probably from this circumstance, that when their slaves

had the leprosy, they wished to get them but of the

house, and give them their freedom ; for the insulated

habitation to which lepers were banished is called, in

2 Kings xv. 5. Win jto (Beth ChophsckithJ the house

of uncleanness. But perhaps likewise an unclean per-

son is here equivalent to a dead person ; for dead bo-

dies occasioned a levitical defilement; and in Psal.

lxxxviii. 6. we find the word actually applied to the

dead ; for the meaning of the Psalmist's expression,

igfsn E3")fiD2t, is as completely and irrevocablyfree, as if

dead. That the forensic terms of the Hebrews are

often attended with etymological obscurity, we have,

it will be recollected, had frequent occasion to re-

mark. In the present instance we can arrive at a

pretty clear explanation.

Concerning the condition of slaves among the He-

brews, which was not barely tolerable, but often ex-

termely comfortable; and concerning the distinctions

between servants, of whom, to avail myself of the Ro-

man term, some were lautiores, than others, and had

charge of the whole household, &c. &c. I do not here

treat, because these things depended on the pleasure

of their masters ; and the consideration of them does

not properly belong to the Mosaic law, but to the He-

brew antiquities.
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ART. CXXVII.

Of the Privileges of the Hebrew Servant, and his

Manumission in the Seventh Year.

§ 6. Moses makes a great distinction between a ser-

vant of foreign birth, and a Hebrew servant. The

latter could be made to serve for six years only ; and

in the seventh received his freedom. The statutes on

this subject are found in Exod. xxi. 2—11. Lev. xxv.

39-—55. Dent. xv. 12—18. They were, perhaps,

founded on consuetudinary law ; for, in the history of

Jacob, we find an instance of a seven years servitude,

which he twice underwent, Gen. xxix. 15—27. But

without dwelling upon their dubious origin, I proceed

to illustrate the laws themselves.

A stranger, then, might be bought for a servant for

ever, Lev. xxv. 45, 46 ; but not so an Hebrew. It is

not, however, quite certain, what is here meant by an

Hebrew? whether an Israelite only? or any descen-

dant of Abraham whatever ? or again, any person

sprung from the same people with Abraham, even al-

though he dwelt beyond the Euphrates ? For I must

here observe, in passing, that the word Hebrew v"Oj?

(EbriJ properly means born, or living beyond the

liver, that is, the Euphrates, inn *Oy (Eber Hanna-

liar) ; and that in Isa. vii. 20. even the Assyrians

themselves are called "inin vnay. In Gen. xiv. 3. Abra-

ham himself is styled ^^yn p*QK, or the Hebrexv,

which the Seventy render <
o nspxrqc, that is, born on

the other side : and the ancestor of Abraham in th*»
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seventh generation, as is very common among the

Orientals, bears the name of Eber, because the peo-

ple beyond the river sprung from him; just as the

Arabs are wont to denominate this very man, Hud+

from the Jews, the most celebrated of his descendants.

How then, is the word Hebrew to be understood in

the Mosaic statute ? Has Moses in his view the Israel-

ites only, or the other nations connected with them

also ? This question is so doubtful, that my opinion

wavers every time I renew my reflections upon it

Some years ago, when I was discussing the subject iu

my prelections on Hebrew Antiquities, I was inclined

to take the word in its more extensive signification,

and my reasons were the following

:

1. Because Hebrew is not the distinguishing name

of the Israelites, all the nations descended from Eber

being so denominated.

2. Because before the days of Moses a servitude li-

mited to a precise term of years was in use among the

ancestors and relations of the patriarchs ; and Jacob

completed two such terms of service, each of seven

years, with Laban his father-in-law, in Mesopotamia,

By this ancient usage Moses seems to abide, in its

whole extent, and to have used the term Hebrew iv

reference to it, without any limitation.

At present, however, my opinion leans strongly ti-

the other side, and that for the following reason.

Moses, in Lev. xxv. 44. allows the Israelites to have

slaves for life from among the nations who dwell round

about them ; but these nations were mostly des

dants of Abraham, or his nephew Lot; the Ishmaelites,

for example, the Midiamtes, the Edomitec
, the Am-
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monitcs, and the Moabites. Canaanitish slaves they

were not, in ordinary cases, permitted to have ; so

that, to all appearance, the nations above named could

scarcely be excepted by Moses, in his permission to

enslave for life persons from the neighbouring coun-

tries.

Moses specifies two periods, at which the Hebrew
servant was to regain his freedom ; the seventh year,

Exod. xx i. and Dent, xv ; and thefifteenth, or year of

jubilee, Lev. xxv. How these periods are reconcil-

able with each other, considering that the year ofju-

bilee must always have immediately followed a sabba-

tical year, and that of course the servants must have

been already free, before its arrival, deserves inquiry.

Here then all depends upon the sense in which Mo-
ses understands the seventh year ; whether as the sab-

batical year, in which the land lay fallow, or as the

seventh year from the time when the servant was

bought ? Maimonides was of the latter opinion, and

to me also it appears the more probable. For Moses

uniformly calls it the seventh year, without using the

term sabbatical year. What then is more natural than

to understand the seventh year of servitude ? And be-

sides, when he describes the sabbatical year in Lev.

xxv. 1—7. we find not a word of the manumission of

servants* The apparent inconsistency ofthe two law?

thus ceases. The servant was regularly restored to

freedom after sip years service ; but supposing him

bought in the forty-sixth year of the Jewish calcula-

tion, that isfour years before the jubilee, he did not,

in that case, wait seven years, but received his freedom

in the year of jubilee, and with it the land he might
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have sold. In this way Moses took care that too great

a proportion of the people should not be slaves at one

time, and thus the state, instead of free citizens to de-

fend it with arms in their hands, have only the pro-

tection of a number of unarmed servants.

There might still be other cases in which a slave only

recovered his freedom in the fiftieth year. For in-

stance, if a man was sold for debt, or for theft, and

the sum which he had to pay exceeded what a

servant sold for six years was worth, it is certainly

conformable to reason that the said debtor or thief

should have been sold for a longer period, at least for

twice six years : but still, in that case, his servitude

would cease on the coming of the jubilee, when every

thing reverted to its former state.

It hasbeen generally supposed, that those servantswho
did not choose to accept their freedom in the seventh

year, and ofwhom I shall immediately speak, became

free at the year ofjubilee. Here, however, a doubt

has occurred to me, whether any such servant could,

after he had become so much older, have ventured to

accept freedom in the fiftieth year ; and whether he

would not rather wish and expect, that the master to

whose service he had, from attachment, generously

sacrificed his best days, should keep and maintain him

in his old age ? At the same time, it occurs to me to

observe, on the other hand, that in the fiftieth year

every Israelite received the land he had sold : so that

the servant, who before refused his freedom, because

he had nothing to live on, might now accept it with

joy, whqji his paternal inheritance returned to him
quite unincumbered.

vol. it. m
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Moses, as I have just remarked by the way, presup-

poses it a possible and probable case, that a servant,

who had a good master, might wish to remain with him

constantly during life, without seeking to be free ;

particularly if he had lived in contiibernio with one of

his master's female slaves, and had children by her,

from whom, as well as from himself, he must separate,

if he left his master's house. In such a case, he per-

mits the servant to bind himself for ever to the service

of the master, with whose disposition he had by six

years experience become acquainted. But, in order to

guard against all abuse of this permission, it was neces-

sary that the transaction should be gone about judicial-

ly, and that the magistrate should know of it. The

servant was therefore brought before the magistrate,

and had his ear bored at his master's door. It does

not belong to my present subject, but to that of He-

brew antiquities, to enter into a particular illustration

of this custom, which, in Asia, where men generally

wear ear-rings, was not uncommon, and was, besides,

among the other Asiatic nations a mark of slavery

;

and, therefore, I here merely remark, that it was the

intention of Moses, that every Hebrew who wished to

continue a servant for life, should, with the magis-

trate's previous knowledge, bear a given token thereof

in his own body. He thus guarded against the risk

of a master having it in his power either to pretend

.
that his servant had promised to serve him during life,

when he had not ; or, by ill usage, during the period

that he had him in his service, to extort any such pro-

mise from him. I may farther observe, en passant,

that the statute of Moses made boring the ears in some
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degree ignominious to a free man ; because it became

the sign whereby a perpetual slave was to be known.

And if the Israelites had, far this reason, abandoned

the practice, Moses would not have been displeased.

Indeed, this was probably the very object which he

had it in view to get imperceptibly effected by his

law ; for in the wearing of ear-rings, superstition

was deeply concerned. They were very frequently

consecrated to some of the gods, and were thus con-

sidered as amulets to prevent the sounds of enchant-

ment from entering the ear and proving hurtful.

If, however, the servant was willing to accept his

freedom, not only was it necessarily granted him, but

Moses besides ordained in one of his latter laws, as an

additional benefit, that the master, instead of sending

him empty away, should make him a present of sheep,

fruits, oil, and wrine, to enable him to begin house-

keeping anew, Deut. xv. 13— 15. On this occasion

he observes, that such a servant does his master twice

as much service as a Servant hired by the day ; which

I thus understand. If a man bought a servant for six

years, he only paid half as much as a hireling would

in that period have received besides his maintenance ;

because the purchase money was necessarily paid

down on the spot, and the purchaser had to run the

risque of his servant dying before the term of his ser-

vice was expired. But when this risk was past, and

the servant had actually earned him his daily hire, his

master was bound, in recompense of the advantages

he thus brought him, to grant him some little gratifica-

tion. At the same time Moses reminds the Israelites

that their forefathers had all been slaves in Egypt, and

m 2
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that therefore it was their duty to act with kindness

towards those of their brethren, whose fate it was to

feel the hardships ofbondage.

At the conclusion of his first statute relating to the

manumission of the Hebrew servant in the seventh

year, Moses says, Ifa man sell his daughter as a slave,

she shall not gofree, like a man servant, Exod. xxi. 7 ;

and at the conclusion of the second, Even so shalt thou

do to thy maid servant also. Some expositors have given

themselves a great deal of unnecessary trouble to re-

move this contradiction, and so to explain both laws as

to make them both speak the same language. Did

they forget, that a legislator may, in the course of

time, find it expedient to make some alterations in his

laws, and after 40 years to add something to an ordi-

nance of that standing ? (see Art. IX.) Thus seems

Moses to have acted in this instance ; he did not pa-

tronize slavery ; at least he endeavoured to mitigate its

evils to native Hebrews, and to confine it within cer-

tain limits of duration. On their departure from

Egypt, he did so with respect to males, and availing

himself of an ancient and merciful usage, which termi-

nated servitude after seven years, he introduced it by

a written statute, as an incontrovertible right. After

the people had became accustomed to this piece of

clemency, he went a step farther in the law which he

gave forty years after, and established the very same

ordinance in behalf of females. This much at least is

certain, that in the time of the prophet Jeremiah it was

conceived that the statute, which gave freedom to the

Hebrew slaves in the seventh year, extended not only
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to the male, but to the female sex also, Jer. xxxiv. 9,

10, 11. 16.

Moses, moreover, prohibits masters from domineer-

ing cruelly over Hebrew servants, even although these

masters were strangers resident in the land, to whom a

Hebrew might happen to have sold himself; Lev.

xxv. 39, 40. 43. 45. In general, he was not by sel-

ling himself to lose the rights of a citizen altogether,

but, though for some years, he thereby became a slave,

lie was still to be treated rather as a hired servant, ver.

40. How far these restrictions of a master's power

extended, is not accurately ascertained. Perhaps on

this point the law savoured more of admonition than

positive injunction ; because, unless severity be car-

ried to a certain pitch of excess, the magistrate can

scarcely notice it, or determine the precise limits be-

tween necessary strictness and improper severity, with-

out interfering more minutely than is expedient in

family affairs.

The more to render the privileges of Hebrew ser-

vants sacred and inviolable, God declared that he re-

garded the Israelites whom he had delivered from

Egyptian bondage as his own servants, and therefore

did not wish that they should ever sell themselves to

any person as perpetual slaves, Lev. xxv. 42.

Yet after all these precautions, this salutary law was

not kept; but, on the contrary, after the lapse of

some time, it became, for what reason I know not, al-

together obsolete. This wTe see from the xxxivth

chapter of Jeremiah, ver. 8. and downwards. In the

last war with the Babylonians, which ended in the

conquest of Jerusalem, and the utter ruin of the

M 3
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Jewish state, king Zedekiah did what was then com-

monly done, when the situation of affairs in a country

became desperate. He compelled his subjects to give

all slaves of Israelitish descent their freedom. He
probably meant to put arms into their hands, that they

might assist in defence of the kingdom. To secure

them still more fully in their liberties, their masters

were, according to the Hebrew custom, compelled to

swear that they were willing to manumit their He-

brew servants of both sexes ; in token of which they

passed between the parts of a divided victim. And
thus, shortly before the destruction of the kingdom of

Judah, the Mosaic statute began to be observed for a

few days ; but it was only for a few days : for the

prophet informs us, that the masters very soon broke

their oath, and forced their servants into bondage

anew. So completely, therefore, was the statute gone

out of use, that the command of the king, the oath of

all their masters, and the extreme exigency of the

state, when on the very eve of perdition, could not so

much as enforce it longer than a day or two.

ART. CXXVIII.

Some other Statutes relating to Slaves—their Circum-

cision, §C.

§ 7. Before I conclude this subject, I must men-

tion some particular statutes relative to the circumci-

sion of slaves, their sabbatical rest, and their share in

the sacrifice-feasts at the high festivals.

Every servant, even of foreign descent, was by an
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ancient law proceeding from the house of Abraham,

obliged to submit to circumcision, Gen. xvii. 13. 27.

This was properly no conversion to the revealed reli-

gion of the Israelites, because we read not a word of

any instruction that was to precede or follow circum-

cision, but either a mere civil custom, or at most but a

renunciation of the worship of other gods, which was

at any rate prohibited under pain of death; and, there-

fore, if the term is to be at all applied to it, a conver-

sion only to natural religion. I will not here repeat

what I have already mentioned concerning the prohi-

bition ofidolatry, in Art. XXXII. and XXXIII ; more

especially as I shall have to enlarge upon it again, when

I come to treat of the subject of crimes. We no where

at least find any reason to think that a servant ever

gave himself any concern about circumcision, or made

any opposition to it, as a restraint on conscience. In

fact, he could not even call it so, because the hea-

thens did not think themselves bound in conscience,

and with a view either to avoidance of future punish-

ment, or the attainment of eternal happiness, to wor-

ship and sacrifice to all the gods : for indeed, they did

not so much as know them all. Add to this, that no

uncircumcised person could partake in those sacrifieal

i easts, which, as will be noticed immediately, were

meant as a solace and recreation to servants ; and pro-

bably it was owing to this privilege, that to foreign

servants circumcision was not so irksome as we might

otherwise suppose ; especially when we consider that

among many other great nations it was in general use,

and had medical advantages ascribed to it.

In order to render the situation of slaves more tc-

M 4
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lerable, Moses made the three following decrees for

their benefit.

1. On the sabbath day they were to be exempted

from all manner of work. Of course every week they

enjoyed one day of that rest which is so suitable to the

nature of the human frame, and so requisite to the

preservation of health and strength, Exod. xx. 10.

Deut. v. 14, 15, In the latter of these passages it is

expressly mentioned, that one design of the sabbath

was to give a day of rest to slaves, and the Israelites

are reminded of their own servitude in Egypt, when
they longed in vain for days of repose.

2. The fruits growing spontaneously during the sab-

batical year, and declared the property of none, were

destined by Moses for the slaves and the indigent.

3. The Israelites were wont, at their high festivals,

to make feasts of their tithes, firstlings, and sacrifices \

indeed almost all the great entertainments were orTer-

ing-feasts. To these, by the statutes of Deut. xii.

17, 18. and xvi. 11. the slaves were to be invited.

Such occasions were therefore a sort of saturnalia to

them : and we cannot but extol the clemency and hu-

manity of that law, which procured them twice or

thrice a-year a few days enjoyment of those luxuries,

which they would doubtless relish the more, the poorer

their ordinary food might be.

Indeed the statute of Deut. xxv. 4. which prohibits

muzzling the ox while threshing the corn, seems like-

wise to have been made for the benefit of servants, as

I shall endeavour to shew in the next Article but one,

after I have premised some necessary observations on

the laws respecting day-labourers.
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ART. CXXIX.

Concerning Day-Labourersfor Hire.

§ 8. Moses has left but one or two injunctions re-

specting the treatment of persons of this description.

1

.

They were, as well as the slaves, to share is the

rest of the seventh day, and in the spontaneous pro-

duce of the sabbatical year, Lev. xxv. 6.

2. Their hire was to be paid every day before sun-

set, Lev. xix. 13. Deut. xxiv. 14, 15.

What that hire was to be, he does not determine ;

nor will this ever be attempted by any rational legis-

lator, who means to enact not police-regulations for a

single year, but laws to descend in force to future

ages, because the price of things cannot long remain

uniform. In the time of Christ, as we may very war-

rantably infer from Matth. xx. 2. the usual wages of

a day-labourer was a denarius, that is, about one-

fourth of a gulden of our Hanoverian money, or to

use a standard more generally known, one-sixteenth

of a Dutch ducat. But we shall be much mistaken

indeed, if we imagine that this had been the rate of

wages in the time of Moses, when the price of every

thing was so low. We have, nevertheless, a Jewish

story on record, in which this mistake appears in a

very ludicrous manner. It occurs in Belschit Rabua,

and is as follows :

The Egyptians sued the Jews for the gold and sil-

ver vessels carried off by their ancestors at their de-

parture from Egypt, and insisted on their making res-
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titution. One should suppose that the Jews would

have pled the law of prescription. But they did no

such thing. They readily admitted the claim, and

offered restitution ; but only they, at the same time,

preferred a counter-claim in their turn. For 210

years, said they, we were in Egypt, to the number of

600,000 men. We therefore demand day's-wages for

that period, at the rate of a denarius for each man
j

and our account stands thus

:

365 x 210 = 76,650 days

600,000 men.

45,990,000,000 denarii,

(that is, of our money, 2,874 millions of ducats.) On
this, the Egyptians began to wax warm, and dropt

their suit.

The statute to be considered in the following Ar-

ticle, seems, as I have already hinted, to have been

given in favour of day-labourers, as servants.

ART. CXXX.

The O.v, when threshing, not to he muzzled—a statute,

which, besides its literal meaning, implied also, that

Servants employed in the preparation of Victuals and

Drink, were not to be prohibitedfrom tasting them.

§ 2. This statute, which has been seldom sufficient-

ly understood, establishes, in the first place, certain

rights, as belonging even to the beasts which man
uses for the purpose of labour. It occurs in Deut.

xxv. 4. in these words, Thou shah not muzzle the o,r,
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while he thresheth. We must not here think of our

mode of threshing, but on that used in the East, where

the corn being laid on the threshing-floor is trodden

out by oxen or asses, or by threshing-waggons and

threshing-planks drawn over it by oxen. If the reader

has not thus a distinct idea of the process, he may con-

sult 'Paulsen*s(Nachrkh ten vom Ackerbau, he.) Accounts

of Oriental Husbandry, from Travels, § 40,—42.

—

Here then, Moses commands that no muzzle be put

on the ox, but that he be allowed, as long as he is

employed in threshing, to eat both of the grain and

straw. It appears that an ancient consuetudinary

usage which Moses adopted in his written law, had

established this as nothing more than equitable ; for

we find it still observed in places of the East, where

the Mosaic law is not in force ; as, for instance, ac-

cording to Dr. RusseVs testimony, at Aleppo, among
the Arabs that dwell in that neighbourhood ; and

likewise, even among the inhabitants of the coast of

Malabar. Russet, in his Natural History of Aleppo,

p. 50. says, that there beef is pretty good at all seasons,

but particularly excellent in summer, because, to this

day, the inhabitants sacredly adhere to the ancient

custom of allowing the ox, while threshing, to eat as

much as he chuses. In the ( Malabarische Berichte,

or) Periodical Accounts of the Malabar mission, No.

29. p. 429. we are told that they have a proverb to

this effect, What an ox threshes, is his profit. The
people of the most ancient ages, in general, gave the

ox a high preference above other beasts, on account

of his great and indispensable usefulness in agricul-

ture, and conferred upon him, as man's assistant,
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many privileges, insomuch that Mythology speaks of

a time when it was unlawful to kill him. I believe,

however, that the statute before us, does not extend

to oxen only, but includes also other beasts employed

by man in threshing ; for Moses is wont to represent

general principles, by particular and well known ex-

amples. This point, however, is too inconsiderable

to occupy more room in its illustration, else might I

quote Isa. xxx. 24. in proof that the ass had the same

right as the ox ; for as to the horse, he was not then

used in husbandry.

The origin of this benevolent law with regard to

beasts, is seemingly deducible from certain moral

feelings or sentiments prevalent among the people of

the early ages. They thought it hard that a person

should be employed in the collection and preparation

of edible and savoury things, and have them conti-

nually before his eyes, without being once permitted

to taste them ; and there is in fact a degree of cruelty

in placing a person in such a situation ; for the sight

of such dainties is tormenting, and the desire to par-

take of them increases with the risk of the prohibition.

If any of my readers has a heart so devoid of sensibi-

lity towards the feelings of his inferiors, that he can

form no idea of any thing torturous in such circum-

stances, let him endeavour to recollect from the hea-

then mythology, the representations which the Greek

and Roman poets gave of the torments of hell ; such

as tables spread with the most costly dainties, and

placed before the eyes of the damned, without their

being permitted so much as to touch them ; or again,

the water in which thirsty Tantalus was immersed to
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his lips, and which fled from him whenever he bowed

to taste it. Add to this, that by prohibitions of this

nature, the moral character of servants and day-

labourers, to the certain injury of their master's inte-

rest, seldom fails to become corrupted ; for the pro-

vocation of appetite at the sight of forbidden gratifi-

cation will, with the greater number, undoubtedly

overpower all moral suggestions as to right and wrong.

They will learn to help themselves without leave, that

is, in other words, (for although not in civil, yet in

moral law, it is theft) they will learn to steal ; and if

the attempt is frequently repeated, the wall of parti-

tion between right and wrong, which at first was so

formidable to conscience, is at length broken through

:

they soon learn to go greater and greater lengths, and

thus in this school are bred arrant thieves.

Our laws, it is true, pay no attention to such things :

but still the voice of nature, if we will but listen to it,

will teach us, that in every country, servants imagine,

that to steal eatables is no crime ; or, as the saying is

in Upper Saxony, that what goes into the mouth, brings

no sin with it. Here they are certainly quite in the

wrong : and among a people that had already a taste

for foreign and expensive luxuries, such a benevolent

law as that now under consideration, could not be in-

troduced, without the complete destruction of domes-

tic ceconomy ; although indeed, after all, cooks and

butlers cannot well be prohibited from tasting the

dishes and the wine of which they have the charge.

But without dwelling on what our modern luxury

renders necessary in this matter, I only say, that to

the people of the East, in those times of ancient sirii-
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plicity, it appeared very cruel to debar a slave or a

hireling from tasting of the food which he had under

his hands. When Job wishes to describe a perfect

monster of insensibility and hardheartedness, he says,

Hie hungry carry his sheaves ; immured in workhouses

they prepare his oil ; they tread his winepresses, and

yet they thirst, Job xxiv. 10, 11. I seldom appeal to

Jewish testimonies, or, to speak more accurately, to

the Talmud and Rabbins, because they are too recent

for illustration of the Mosaic statutes ; but here I

cannot altogether overlook the following Jewish doc-

trine, laid down in the Baba Mezia, fol. 83. " The
«' workman may lawfully eat of what he works a-

" mong ; in the vintage he may eat of grapes ; when
" gathering figs, he may partake of them ; and in

" harvest he may eat of the ears of corn. Of gourds

" and dates he may eat the value of a denarius ;" that

is, of four groschen, or one-fourth of a florin. The
mention of this specific sum, which was, perhaps, ra-

ther too great an allowance, seems to have proceeded

from the circumstance of the Jews reckoning a dena-

rius the price of a day's labour, because it was intro-

duced so lately before the destruction of Jerusalem.

I quote the passage, however, not for proof, but merely

as a relique of ancient manners among the Jews.

This kindness then, the Hebrews and Arabs ex-

tended unto oxen, to which, by reason of their great

utility in agriculture, they conceived that they were

bound to manifest a certain degree of gratitude. And
therefore wrhen Moses, in terms of this benevolent

custom, ordained, that the ox was not to be muzzled

while threshing, it would seem that it was not merely
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his intention to provide for the welfare of that animal,

but to enjoin with the greater force and effect, that a

similar right should be allowed to human labourers,

whether hirelings or slaves. He specified the ox, as

the lowest example, and what held good in reference

to him, was to be considered as so much the more

obligatory in reference to man. That he wished to

be understood in this way, we have the less reason to

doubt, from this consideration, that in the sequel we
shall meet with other statutes, in which he carries his

attention to the calls of hunger so far, as to allow the

eating of fruits and grapes in other peoples gardens

and vineyards, without restraint.

It would appear, therefore, that not only servants,

but also day-labourers, might eat of the fruits they

gathered, and drink of the must which they pressed -

The wages of the latter seems to have been given

them over and above their meat, and, in consideration

of this privilege, to have been so much the less ; for

with a labourer, who found his own victuals, and yet

had the right of eating and drinking of whatever came

under his hands, a master would have stood on a very

disadvantageous footing. In fact if they did not af-

ford food to day-labourers, it would be impossible to

understand how the value of a servant could be com-

pared with the hire of a labourer, (Deut. xv. 18.) and

found double ; for that a master maintained his ser-

vants is unquestionable. But if they likewise gave

the labourer his victuals, the value of a servant, and

the wages of a labourer might be compared.



CHAPTER X.

OF THE LAWS RESPECTING THE GQEL, OR BLOOD~

AVENGER.

ART. CXXXI.

Of the Hebrew and Arabic Names of the Blood-avenger.

§1.1 must now speak of a person quite unknown

in our law, but very conspicuous in the Hebrew law,

and in regard to whom Moses has left us, I might al-

most say, an inimitable, but, at any rate, an unexam-

pled, proof of legislative wisdom. In German, we
may call him by the name which Luther so happily

employs, in his version of the Bible, Der Blutracher,

the blood-avenger ; and by this name we must here

understand " the nearest relation of a person mur-

" dered, whose right and duty it was to seek after

" and kill the murderer with his own hand ; so much
" so, indeed, that the neglect thereof drew after it

M the greatest possible infamy, and subjected the man
" who avenged not the death of his relation, to un-

" ceasing reproaches of cowardice or avarice." If,

instead of this description, the reader prefers a short

definition, it may be to this effect ; " the nearest rela-

" tion of a person murdered, whose right and duty it

" was to avenge his kinsman's death -with his owrn
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" hand." Among the Hebrews, this person was cal-

led "U, Goel, according, at least, to tlie pronunciation

adopted from the pointed Bibles. The etymology of

this word, like most forensic terms, is as yet unknown.

Yet we cannot but be curious to find out whence the

Hebrews had derived the name, which they applied to

a person so peculiar to their own law, and so totally

unknown to ours. Unquestionably the verb «tt, Gaal,

means to bay off, ransom, redeem ; but this significa-

tion it has derived from the noun ; for originally it

meant to pollute, or stain.

If I might here mention a conjecture of my own,

Goel of blood (for that is the term at full length), im-

plies blood-stained ; and the nearest kinsman of a

murdered person was considered as stained with his

blood, until he had, as it were, washed away the stain,

and revenged the death of his relation*. The name,

therefore, indicated a person who continued in a state

VOL. II. N

* Here it may, perhaps, be objected, that though Gotl, according

to its form, be active, I nevertheless render it passively, stained. This

objection, however, rests only on the Jewish points, which are 2000

years too modern to merit much respect. If we do not abide by

them, we may, with equal propriety, enunciate the word, Goat, and

then it is a passive form of a noun. I may farther remark, that the

word is, wherever it means blood avenger, in the Samaritan version,

expressed Vuta, Gaiil, as in Numb. xxxv. '2 1. ; which word, Gaul,

undoubtedly has a passive signification, and, is, indeed, properly a

passive participle. In Samaritan, therefore, at least, the title of this

personage meant the stained. But where Goel occurs in its more

general sense of a relation, such, for instance, as the kinsman who

had it in his power to redeem his cousin's land, or his cousin him-

self from slavery, the Samaritan version renders it otherwise.
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of dishonour, until he again rendered himself honour-

able, by the exercise and accomplishment of revenge j

and in this very light do the Arabs regard the kins-

man of a person murdered. It was no doubt after-

wards used in a more extensive sense, to signify the

nearest relation in general, and although there was no

murder in the case j just as in all languages, words

are gradually extended far beyond their etymological

meaning. Etymology may shew the circumstances

from which they may have received their signification ;

but it is by no means a definition suited to all their

derivative meanings, else would it be prophetic. In

Arabic, this personage is called Tair, or, according to

another pronunciation, Thsa'ir. Were this Arabic

word to be written Hebraically, it would be "MBf,

(Schab'r) that is, the survivor. It appears, therefore?

according to its derivation, to be equivalent to the

surviving relation, xcho zcas bound to avenge the death

of a murdered person. The Latin word, Su-perstes,

expresses this idea exactly. In Arabic writings, this

word occurs ten times for once that, we meet with

Oot'l in Hebrew ; for the Arabs, among whom the

point of honour and heroic celebrity, consists entirely

in the revenge of blood, have much more to say of

their blood-avenger than the Hebrews ; among whom,

Moses, by the wisdom of his laws, brought this cha-

racter in a great measure into oblivion.

The Syrians have no proper name for the blood-

avenger, and are of course obliged to make use of a

circumlocution, when he is mentioned in the Bible.

Hence they must either not have been acquainted

with the office itself, or have lost their knowledge of
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it at an early period, during their long subjection to

the Greeks, after the time of Alexander the Great.

ART. CXXXII.

Origin of the Goelfrom the State ofNature.

§ 2. If this character, with which the Hebrews

and Arabs were so well acquainted, be unknown to

us, this great dissimilarity is probably not to be ascri-

bed to the effects of difference of climate, but rather

to the great antiquity of these nations. (See Art. I.)

Nations, how remote soever in their situation, yet re-

semble each other while in their infancy, much in the

same way as children in every country have certain

resemblances in figure and manners, proceeding from

their age, by which we can distinguish them from

adults and old people ; and of this infancy of mankind,

or, to speak more properly, of that state of nature,

whence they soon pass into the state of civil society,

the blood-avenger seems to me to be a relique.

Let us figure to ourselves a people without magis-

trates, and where every father of a family is still his

own master. In such a state, men's lives would of

necessity be in the highest degree insecure, were there

no such blood-avenger, as we have above described.

Magistrate, or public judicial tribunal, to punish mur-

der, there is none ; of course acts of murder might

be daily perpetrated, were there no reason to dread

punishment of another description. For their own
security, the people would be forced to constitute the

avengement of bloo-d an indispensable duty, and not

N 2
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only to consider a murderer as an outlaw, but actually

to endeavour to put him to death, and whithersoeveF

he might flee, never to cease pursuing him, until he

became the victim of vengeance. As, however, every

one would not chuse to undertake the dangerous office

of thus avenging a murder, the nearest relations of

the unfortunate sufferer would rind it necessary to

undertake it themselves. It would naturally be deem-

ed a noble deed, and the neglect of it, of course, highly

disgraceful, and justly productive of such infamy and

reproach as blood alone could wash away. Nor would

any one obstruct, but rather aid them, in the prosecu-

tion of their revenge, if he had a proper regard to his

own security. Allowing, however, that the murder-

er's relations were to protect him against the blood-

avenger, or to revenge his death by a fresh murder in

their turn, this would still be a proof that they re-

garded such revenge as an honourable duty, and that

they would have looked upon the family of the mur-

dered person as despicable cowards, if they had left

his death unrevenged.

And this is in fact the language of nature among

nations, who have not even the most remote connec-

tion with the Hebrews and Arabs. I remember to

have read somewhere in Labat's Voyagesy that the

Caraibs practise the same sort of revenge, and that it

gives rise to family contests of long duration, because

the friends of the murderer take his part, and revenge

his death on the relatives of the first victim.

We can scarcely conceive the human race in a more

perfect state of nature than immediately after the de-

luge, when only Noah and his three sons were on the
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face of the earth. Each of them was independent of

the other, the father was too old to be able to enforce

obedience, had any of them been refractory; and be-

sides, a father is not expected to inflict capital punish-

ment on his sons or grandsons. Add to this, that

Noah's sons and their families were not to continue

all together, and to form one commonwealth, but to

spread themselves in perfect independence over the

whole earth. In order, therefore, to secure their lives,

God himself gave this command, Gen. ix. 5, 6. Man's
blood shall not remain unrcvenged ; but whoever killeth

a man y be it man or beast, shall in his turn be put

to death by other men. If the reader wishes to know
more of this passage, which has been generally mis-

understood, and held out as containing a precept still

obligatory on magistrates, let him consult my Com-

mcntationes ad leges divinas, de pa'na Homieidii, in

Tart I. of my Syntagma Commentationum.

Here, the only difference from the law now under

consideration is, that God imposes this duty, not up-

on the nearest relation, but on mankind in genera], as

bound to provide for their common security, and that

he gives every individual a right to put a murderer to

death, although he have no connection with the per-

son murdered—a law which remained in force, until

mankind introduced civil relations, made laws, nomi-

nated magistrates, and thus established a better secu-

rity to the lives as well as the property of individuals.

v r>
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ART. CXXXIII.

Of the Mischievous Consequences which, in process of

time, may, and, in fact, generally do, ensuefrom the

Law ofthe Blood-avenger.

§ 3. However indispensable to the security of hu-

man life the blood-avenger may be in a state of nature,

or among a people consisting of small independent

hordes, it is easy to perceive that such a mean of secu-

rity must, in process of time, be accompanied with

many sad consequences, and never can be so effectual,

nor so exempt from objections, as the law by which

a magistrate punishes a murderer, after instituting an

investigation of his guilt.

No such investigation is ever thought of by the

blood-avenger, before he sets out on his pursuit, nor

has he indeed any opportunity of making it, because

those who are suspected will not present themselves

before his tribunal, to abide a trial of their guilt or

innocence. He must, therefore, follow mere report,

or what those to whom he gives credit tell him ; and

this too he does under the influence of passion. But

how false, in most cases, are first reports, when "a per-

son is found murdered ? It may very easily happen,

that that man whom he suspects, was not the murder-

er ;
yet, in his thirst of revenge, he goes away and at-

tacks him, perhaps insidiously, and when off his guard.

Thus an innocent person suffers ; and instead of aven-

ging thefrst murder, he commits a second. Even in

our courts, with all their scrupulous care, an innocent
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person may come under suspicion and trial ; but to

the judicial proof of a murder, so much is requisite,

that the condemnation of such a person would be the

next thing to a miracle. The blood-avenger, on the

other hand, is the judge of his own quarrel : he is the

injured party, and not to kill the murderer, involves

him in indelible infamy. Under such circumstances,

it is impossible that his vengeance should not some-

times light on an innocent person.

Again ; the blood-avenger may not be in any mis-

take as to the person ; for Titius did really kill Cuius .

but then Titius is not therefore necessarily a murderer.

Perhaps he did so only in self-defence, or he had not

the least intention of hurting Cuius ; but, to make use

of the very example which Moses gives, Deut. xix. 5.

the ironflewfrom offhis axe, and hit him ; or his death

was occasioned by some accident or other of the like

nature. All such circumstances are enquired into by

a court of justice. But the blood-avenger makes no

such enquiries, unless universal report happen to make
him acquainted with them. He merely goes in search

of the man who caused his relation's death, and takes

vengeance upon him, without once^hearing his de-

fence j which indeed were he to allow him to make,

it would have the disgraceful appearance of dastardly

meanness. It may even be that he is apprised of the

innocence of Titius by report ; but the point of honour

does not permit him to be satisfied with this ; for ac-

cording to the universal notion with regard to it, an

indelible stigma attaches to his character as long as he

delays sending Titius to hell wjth his own hand.—
He cannot explain to every one the case as it really is,

N 4
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and as he himself sees it ; and lie would be continually

subjected to the reproach of having blood in his fa-

mily unavenged. All this is precisely in the style of

our duelling. The injury, to avenge which a duel

must be fought, is perhaps a nothing. This the party

affronted sees. He knows that the other party meant

him no offence ; but the magic word, Honour, re-

quires a duel. In like manner, the blood-avenger

must pursue the author of his friend's death, though

he believes him in his heart to be innocent ; and not

satisfied, as in our duels, with a little sword-play, or

shooting at him, he may not rest till he has glutted

his vengeance in his blood.

But the worst of all is, that one such deed never

fails to give birth to another, and so ten murders have

not unfrequently their origin from one. Men are not

what they should be. They look not on themselves

;^s ail of one race. They are neither impartially nor

rationally enough concerned for their common secu-

rity. The family of the murderer take his part from

relationship
;

protect him, if possible, in the first

place ; and if in this they succeed not, then revenge

his blood on his persecutor. His family now do the

same in their turn ; and thus it may happen that the

two families may, under the name of blood-avenge-

ment, perpetrate murders alternately for a long series

of years, and propagate an hereditary enmity from

father to son, even to the tenth generation. This

is a consequence that need not be feared, when the

magistrate, after a sufficient proof of guilt, makes a

murderer be executed. No one seeks to be revenged

on him, because his careful and impartial investigation
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of the case commands respect, and he has besides too

much power for any individual to meddle with him.

His justice, therefore, is certainly preferable to that of

the blood-avenger, by which one murder proves per-

haps the seed of ten, and perhaps a hundred (murders

I will not say, but at any rate) deaths.

However necessary, therefore, and useful, personal

revenge may be, in a state of nature, particularly be-

fore its abuse, in the case of a murderer's family

avenging his death, shall have begun to prevail ; and

however expedient it may be to encourage and call

forth every principle of honour, in order to make the

avengement of a man's murder the indispensable duty

of his nearest relations
;
yet it ought, in reason, to

cease, or any rate to be subjected to restrictions, when

a nation arrives at the state of civil society, and finds

a much better method of punishing murders, after de-

liberate and impartial trial, under the protection of

the law. The right and the honour of the blood-

avenger, appears to me exactly in the same light as

the point of honour in duelling, which, although in a

state of nature, not only lawful, but honourable, should

cease wherever civil society is established. But the

farther comparison of the two practices I postpone,

until in the next article, the former, of which I may
seem to have hitherto only drawn an imaginary pic-

ture, shall have been historically represented, as it ac-

tually was, and yet is, in use among the Arabs.



202 The Arabian Ta'ir. [Art. 134.

ART. CXXXIV.

Description of the Ta'ir, or Blood Avenger, among

the Arabs,

§ 4. Here I do not mean all the Arabs indiscrimi-

nately ; certainly not those of them who have spread

themselves in colonies as far as the Atlantic ocean,

and have in other countries adopted other customs; nor

yet those of Arabia Felix*, who, as early as 2000 years

before Mahomet's time, had their kings, and lived

in a civil state ; but it is chiefly of those descended

of Ishmael and the other sons of Abraham, and in-

habiting Arabia Petraea and Deserta, who have always

lived more in a state of nature ; and more particularly

of the Bedouins, that I would be understood as here

speaking.

Among these Arabs then, not only has the Ta'ir the

right and the duty of avenging the blood of his mur-

dered kinsman, but the exercise of this duty consti-

tutes the prevailing point of honour among the, whole

nation. That man is in the highest degree contempti-

ble, and the subject ofuniversal reproach, who has not

* Our information with regard to the avengement of blood in this

.country is defective. Among the Abyssinians, who erne originally

from Arabia Felix, across the Red sea, I find from the Jesuit Lobos

Relation historique d' Abealnie, I. p. 122— 124., that the magistrate

first discovers the murderer, and then delivers him to the vengeance>

of the nearest kinsman of the deceased. Here, therefore, we have

an example of this practice under the superintendancc of the ma-

gistrate.
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avenged his relation's death. He is at least as much

despised as the military man among us who refuses a

challenge. And, on the other hand, the avengement

of blood is, with them, a man's highest praise ; and re-

garded as a proof of valour and magnanimity. There

are two virtues which they usually denominate noble,

(carimj, valour, and noble-mindedness in regard to

money ; and two vices of an opposite nature, which

they call laim, that is vulgar, or characteristic of the

canaille, namely, sordid avarice, and cowardice.

Both these virtues are combined in the avengement of

blood ; for a man must be brave to undertake it, and

lie must not be a lover of money, else would he accept

a compensation from the murderer, which is often of-

fered by him to save his life ; and, on the other hand,

when a man abstains from that duty, one or other of

the two vices must be the real cause, either want of

spirit, or the base desire of gain, which leads him to

compound with the murderer for a sum of money.

We have, in like manner, the point of honour in

duelling, but it is far from being so national with us,

as among the Arabs. Among us many descriptions

of people are exempted from the obligation of fighting

;

it is, indeed, in a peculiar manner confined to military

men, and persons of rank j but among the Arabs, the

honour ofavenging blood binds the whole nation, who,

in their solitary deserts, certainly could never be se-

cure of their lives, were there not in every case of a

murder a particular individual, whose honour it is to

seek out the perpetrator of the crime, and avenge it,

as a duty to his country. Our duels, in these times, at

least, when poetryhas attained its proper dignity and ex-
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cellence, are not sung by poets, except in the burlesque

style, and to pour contempt upon them. We all know

great lords who have challenged one another ; but no

poet would venture to take notice of such a thing in

a panegyric poem, unless he wished to do his utmost

to subject his publisher to confiscation. Our coun-

tryman Kleist, in whose poems, the

Duke ct decoTvm est pro patria mon',

appears with rather a better grace than in Horace,

because he closed his gallant career after 14 wounds

SB the battle of Cunnersdorf, would never have de-

meaned himself to sing the praises of duelling in

earnest, as he sung of war. Zacharui
y who, in his

poem called the Bully, (RenommistJ, does so in jest,

instead of a muse, invokes the goddess of quarrelling,

and intreats her to inspire him with language,

By common poet never yet profan'd
;

and of all his poems there is none so universally pleas-

ing as this one, in which, along with the Bully, he ri-

dicules the point of honour in duelling : and this is a

sure proof, that it does not touch upon the practice, in

a style contrary to the national sentiments. But

among the Arabs, whose national spirit may be said

to dwell in their poems, and to be propagated by

means of them, the finest and most sublime pieces of

serious poetry are devoted to the praises of the blood-

avenger ; and wherever the poet means to celebrate

the virtues of his hero, he never fails to speak of his

thirst of revenge, his valour, and his hospitality, in

the highest terms. The reader may peruse the poems,
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which he will find in pp. 67, 72, 97, and 114. of my
Arabic Ckrestomathy ; with regard to which poems,

should he say, he understands not Arabic, I here far-

ther add, that in the preface to my Arabic Chrestoma-

thif and Grammar^ in which I have given specimens

of the poetry of that language, he will find them

translated into German.

The Arab, however, was not bound to seek in-

stant revenge, but might wait a favourable opportu-

nity, in order to take it safely and without danger, as,

for instance, when he happened to rind the murderer

alone, so that his family could not protect him. At
the same time, the man that was truly zealous, and

wished to observe the law of honour in the most per-

fect manner, sometimes made a vow to drink no wine,

until he accomplished his revenge. (Arab, direst.

p. 76.) This, at least, was the case before the time of

Mahomet, when the use of wine was prohibited. As
to the means by which he was to attain his end, they

were left entirely to his own pleasure. They were all

alike honourable and creditable. He was under no ne-

cessity of sending the murderer achallenge: for artifice,

treachery, and even assassination, were lawful in aveng-

ing blood. In one of their poems we find a panegyric

on the artful scheme of a blood-avenger, who called the

murderer to his aid, under pretence of having been

plundered by a highwayman, whom he wished to find

out ; and when he got him alone to the place, where

the pretended robber, but who was, in fact, his confe-

derate, had hid himself, stabbed him dead from be-

hind. That amidst such manners, and such ideas of

honour, the life of a murderer, and even of an honest
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man, if unjustly suspected, nay, and even of the blood-

avenger himself, must have been passed in a state of

continual fear and suspicion, and that he could sel-

dom have slept in peace out of his own house, I need

not observe. The family of a murderer generally

espoused his cause, and thence arose family feuds,

which by alternate murders sometimes subsisted for

centuries. If, however, the murdered person, or his

avenger happened to have a friend in the murderer's

family, he perhaps, although his real relation, proved

his betrayer ; and, however insidiously he might go

to work with that view, still his conduct was extolled

as honourable. In short, this idea went so far, that

no means were left untried to taste the sweets of re-

venge. We find one pretending to be mad, and ano-

ther cutting off his nose, merely to attain this object

;

and in the national poems, both are celebrated for

their contrivances, and held forth, if I may so speak, as

edifying patterns of virtue.

A story inserted in my Arabic Chrestomathy,

p. 94,—97- in the words of an Arab, will illustrate this

point more fully. Hatim, the father, and Adi, the

grandfather, of Kais, had both been murdered ; but

us that happened before Kais was capable of reflec-

tion, his mother kept it a secret from him, that he

might not at any future period meditate revenge, and

thereby expose his own life to danger. In order to

guard against his having any suspicions, or making

any inquiries as to their deaths, she collected a parcel

of stones on two hillocks in the neighbourhood, that

they might have the appearance of burial places

(such perhaps as are our sepulchral tumuli in Ger-
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many), and told her son, that the one was the grave

of his father, the other, of his grandfather ; for we

must observe, by the way, that the Arabs, in general,

make use of no other monument, than a heap of stones

over a grave. Kais of course had no other idea than

that his progenitors had died natural deaths, and were

there buried. We cannot but infer from this device,

how apprehensive mothers must then have been, lest

their sons should, in pursuit of the imaginary honour

of blood-avengement, lose their lives ; just as mothers

with us still are in regard to duelling. But in the pre-

sent case, the benevolent artifice of maternal love came

at last to be frustrated. Kais had a quarrel with

another young Arab, and received from him this bit-

ter taunt, " You would do better to shew your courage
'* on the murderer of your father and grandfather.'*

These words spoke much and deeply to his heart ; he

became melancholy ; and threatened his mother with

killing either her or himself, if she did not tell him the

whole truth relative to the deaths of his father and

grandfather. He thus extorted the secret from her j

and immediately set out on a peregrination, to which

I cannot apply a more proper phrase, than our com-

mon one, of going in quest of adventures. He went

to a distant part of the country in quest of a man
named Chidasch, a friend of his father's, and whom he

knew to have been indebted to his father on the score

of gratitude—for that too enters into an Arab's idea of

honour, barbarous as it otherwise is. When he found

him out, he at first entered his house merely as a stran-

ger, according to the Arabian laws of hospitality.

The wife of Chidasch immediately observed some>
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thing in his face, which led her to ask whether he

was not going to avenge blood. Chidasch himself re-

cognised in him a likeness to his friend, and after a

short conversation, Kais told him wherefore he was

come. Chidasch was somewhat perplexed : for one

of the murderers was his own uncle : but he told Kais,

that although lie would fain put the murderer into his

hands, he could not do it openly, but that he had only

to mark his procedure next night, when he would set

himself down by the murderer, and give him a blow

familiarly, and in jest, upon which he might kill him

himself, and trust to him for protection against all re-

taliation from the family. This was agreed upon ;

Chidasch betrayed his uncle by the preconcerted sig-

nal ; Kais killed him ; and when the family threaten-

ed vengeance, Chidasch apologized for him, and said,

he had done nothing more than put his father's mur-

derer to death. They then set off both together for

the province of Heger, or Baharein, on the Persian

Gulf, where the murderer of his grandfather dwelt.

Chidasch hid himself behind a sand hill, and Kais

went up to the murderer, and after complaining to

him, that a robber had attacked him among the sand

hills, and taken his property from him, requested that

he would help him to recover it. According to the

prevailing maxims of honour and valour among the

Arabs, he could not refuse the stranger's request, and

immediately commanded some of his people to at-

tend him. This, however, did not suit Kais's view,

whose countenance instantly betrayed the appearance

of a smile ; and on the other asking him, Why he

laughed, replied, " With us no brave man would take
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" so many people to his aid, but would rather come
" alone/* The man was ashamed, and ordered his

people back, which was what Kais wanted. And
when they got a sight of the pretended robber among

the sand hills, and the man was about to attack him,

Kais stabbed him through the body from behind.

And this base and treacherous procedure is immortal-

ized by a poem, which exactly suits the national taste

of the Arabs. So completely did the avengement of

blood justify and extol, as brave and honourable, every

thing which we would account infamous, and charac-

teristic of a ruffian.

It is besides observable, that cruelty was carried to

great lengths in their revenge, and that we very sel-

dom find any trace of that magnanimity, which is with

us so generally connected with the point of honour,

and wishes rather to shew revenge than to taste it-

That they should not have considered the wounding

a murderer, or any thing short of killing him, a suffi-

cient expiation of his guilt, I do not reckon cruelty

;

but we find their very poets describing in picturesque

language, and with a barbarous sort of delight, how

they dug right through the wounds of their enemy,

and twisted their spears in them round and round, to

enjoy their revenge to the full. Muharrik, a king of

Hirta, who lived a little before Mahomet's time, had

vowed to burn an hundred Temanites alive, because

the Temanites had killed his brother. "While engaged

in this barbarous deed, a Temanite observing the fire

from afar, imagined that a great banquet Was prepar-

ing, and, according to the freedom of the Arabs on

such occasions, was determined to invite himself to

vol. it, o
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share it as a guest. He therefore came directly to

the spot. The king asked him who he was ; and

when he found he was a Temanite, although in gene-

ral the Arahs sacredly protect the man who comes as

a guest, though never invited, he caused him to be

thrown into the flames ; and to excuse this atrocity,

we are told that he found one Temanite wanting to

complete the number he had vowed. Arab. ChresL

p. 107.

Mahomet endeavoured to mitigate this horrible law,

which was thus often even dangerous to innocence

;

but unfortunately he began at the WTong end. For,

instead of enjoining a previous investigation, that an

innocent person might not suffer instead of the guilty,

he recommended as an act of mercy, pleasing in the

sight of God, the acceptance of a pecuniary compen-

sation from the actual murderer, in lieu of revenge.

His words are, " In cases of murder, retaliation is pre-

" scribed to the faithful, so that freeman must die for

" freeman, slave for slave, wife for wife. But where a

" man's nearest kinsman departs from that right, he

" has a just claim against the murderer for a moderate

•' compensation in money, the acceptance of which is

'* an alleviation of the crime in the sight of God, and

" an act of mercy. But if he afterwards overstep this

" rule," [that is, by killing the person to whom he has

remitted the murder, J
" God will punish him severely.

" For the security of your lives rests on the right of

" retaliation *." In this strange law, which in fact

* See chap. ii. of the Koran, v. 173,—175. in Hinkcbnan's edi-

tion, but v. 179, 180, in Mmracci's. We find a much more rational!
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makes the right of retaliation quite ineffectual to the

security of a man's life, because it can be compounded

for by the payment of money to his kinsman, Maho-

met manifests a much greater opposition to the nation-

al maxims of honour, than a wise legislator would have

done ; by representing as merciful, and pleasing to

God, a practice which to be sure was not uncommon,

but still was deemed base and selfish, and, as a French-

man would say, vilain, in the proper and complete sense

of the word. But on the principles ofsound philosophy,

such a transaction isby no means acceptable in the sight

of God, who commands murders to be punished without

mercy, that men's lives may be secure ; and an Arab,

bred up in the national ideas of honour, must always

have had a stronger inclination to trespass a precept of

religion, thus half left to his option, than to forfeit his

honour. I remember a passage in an Arabian poet,

who lived before Mahomet, which describes cowards

in the following terms :
" Those who injure them

" they forgive, and to the wTicked they repay good for

" evil : men so pious as they are, God has not created

" among all the human race besides. But give me
" the man who, when he mounts his horse or camel,

" is furious in attacking his enemy."—I have inserted

the whole poem in the preface to my Arabic Gram-
mar, where the reader will find several other speci-

mens of Arabic poetry, with my sentiments on their

o 2

law given in chap. xvii. 3.5 " If a man is unlawfully killed, we give

" to his nearest relation the right of revenge ; but let him not go
" beyond bounds in putting the murderer to death ;" that is let him

not put him to a cruel and torturous death.
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national taste in that species of composition.—Now,

where poems of such a nature express the sentiments

of a nation, a precept of false morality, recommending

mercy and forgiveness in the wrong place, could

scarcely have much influence, except with the few

enthusiasts, who might happen to be among the peo-

ple, and whose belief of religion was very ardent.

No doubt, in those countries without the bounds of

Arabia, where the people had not the same ideas of

honour in avenging blood, and where the Mahometan

religion, which its victorious adherents propagated by

the sword, was adopted only from terror, as in Persia,

for instance, such an admonition might have an influ-

ence on the law. Chardin, in his Travels (4to. edit,

of 1711, p. 299.) relates, that in that country, when a

person is murdered, his relations go before a court of

justice, making a great outcry, and demanding that

the murderer be delivered up to them, that they may

satiate their revenge ; and that he is accordingly de-

livered up to them by the judge, in these words : " I

" give this murderer into your hands, take satisfaction

*• yourselves for the blood he has shed ; but remem-
" ber that God is just and merciful ;" which mani-

festly allude to the two passages above-quoted from

the Koran, especially the latter.—The relations may

then, if they please, put him to death, and that, in

whatever way they think fit. A rich murderer, on

.the other hand, endeavours to accommodate matters

with the relations of the murdered person, and to pre-

vail upon them to accept a pecuniary compensation ;

and the judge, to whom he also gives money, exhorts

thorn to mercy, that is, to be satisfied with such a
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compensation, although he cannot compel them to

accept it. This is in fact not a good consequence of

Mahomet's well-intended, but silly admonition ; for,

in this way, the poor man has little security for his

life against the rich, because the latter has the means

of averting retaliation, by persuading the poor man's

relations, which will seldom be a very difficult matter,

to accept of money in lieu of blood.

But in Arabia itself, and among the Arabs thai

dwell in the neighbouring country of Palestine, Maho-

met's admonition seems to be much weaker in its in-

fluence than those national ideas of honour, by which

it is opposed. At least Arpieiw, who, in the preced-

ing century, lived for some years among the Arabs in

Palestine, relates, that their thirst of revenge is im-

placable, and that families break off all friendship,

when an individual of one family murders one of

another. They do not, indeed, rush impetuously to

revenge, but patiently wait a favourable opportunity,

without, however, having any idea of reconciliation,

till blood be actually avenged. I give his own words,

because I think the reader will be glad to see them ;

more especially as they coincide so perfectly with the

accounts of this matter which I have given above,

previous to the time of Mahomet, and from their an-

cient writers : " II n'y a parmi eux que la haine du
" sang, qui est irreconciliable ; par exemple, si un
" horn me, a tiie un autre, l'amitie est rompiie entre

'* leurs families, et toute leur posterite ; elles n'ont
*' plus de communication ensemble, plus de commerce,
<s ni d'alliance. Si elles se trouvent dans quelque in-

u teret commun, ou s'il y a quelque manage a pro-

o 3
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" poser, on repond honnetement, vous savez qu'il y a

" clu sang entre nous ; cela ne ce peut pas, et nous avons

" notre honneur a conserver. lis ne se pardonnent

" pas la dessus, jusqu'a ce qu'ils soyent vanges, mais

' ils ne s'empressent point pour cela. lis attendent

" leur temps, et l'occasion, de la faire bien a propos."

Upon the whole, Mahomet seems to have had no

very singular talents for a legislator, and the contents

of his laws serve sufficiently to assure us that no deity

inspired them. We shall very soon see with what

superior wisdom Moses contrived to disarm the blood-

r.venger of his mischievous qualities, without interfer-

ing with what was useful in his character.

APxT. CXXXV.

Comparison between Blood-arengemcnt among tkeArabss

and Duelling among the Europeans.

§ 5. But before I come to consider the Mosaic

statutes on this subject, I beg leave to be indulged in

a short excursus, which will serve to give the reader

a very exalted idea of that legislative wisdom which

they display.

As the avengement of blood is a point of honour

among the Arabs, so is duelling among us. Both rest

on the national ideas of honour ; both are lawful and

laudable in the state of nature : but neither should be

tolerated in a state of civil society, both being, in a

moral, as well as a political view, great evils; because

they would continue the practice of personal revenge,

after the institution of public magistrates, whose duly
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it is to investigate crimes impartially, and to punish

them without revenge, or any other passionate emo-

tion.

That in the state of nature, and where we acknow-

ledge no superior, duelling is allowable, will hardly ad-

mit a doubt ; for how are disputes to be decided other-

wise, if either of the parties will not listen to the voice

ofjustice ? or how shall people be secure against inju-

ries but by the aid of the sword? The very same rea-

sons for which we hold a nation morally justified, in

carrying on a war to which they have been compelled,

speak, in like manner, in justification of duelling in

the state of nature ; for what else are duels than wars

between individuals? Provided the injury that, de-

mands a duel, be sufficiently considerable, and that we
have right on our side, it is impossible to be able

to condemn it, without also condemning all wars,

and so becoming Quakers in this point of morality.

Duelling, besides, merits a moral commendation in a

state of nature, as far preferable to the use of arms in

some other ways ;
particularly, in sudden and insidi-

ous attacks. My conduct is nobler and more magna-

nimous if I let my adversary previously know that I

mean to draw my sword upon him, than if I do not

;

and duelling has the same relation to other modes of

lighting, that a war duly declared bears to one carried

on without any declaration. Never did any one blame

a declaration of war before the commencement of

hostilities, and some indeed have gone so far as to

maintain its absolute necessity. This I am not in-

clined to assert ; but no one will dispute that it is at

least morally proper, noble, magnanimous. Methinks

o 4
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also, it would in the state of nature contribute much
to peace of mind, and a chearful life, if an universal

notion of honour introduced duelling instead of other

modes of attack ; for as things now are, in such a

state, a person must be under unceasing apprehensions

of sudden surprise, and live in perpetual distrust and

anxiety. Thus the Arab, who must avenge blood,

and is unacquainted with the practice of duelling,

can never be secure of his life, if he has an enemy

who lies in wait for him. He can, no doubt, actually

die but once j but he must be a thousand times in

terror of death every day, and avoid every stranger,

lest he be in pursuit of blood. Duelling has, more-

over, this advantage, that the challenge gives an op-

portunity for the explanation of any unjust suspicion,

(provided a new point of honour does not prohibit it,)

and, if I might take an example from our present sub-

ject, of shewing that a man is not the murderer he is

thought to be. In the case of a sudden attack, on

the contrary, the man whom the blood-avenger con-

siders as the murderer of his relation, is, whether

justly or unjustly, stabbed to the heart before he

knows why he is so.

The European law of duelling, therefore, is, in my
opinion, nobler than the Arabian law of blood-avenge-

rnent, which authorises even private assassination, and

commands revenge to be satiated to the full. But it

is only in the state of nature, that either should take

place. They ought, in justice, both to cease, when-

ever men live in a state of civil society, under the pro-

tection of laws and magistrates. This every moralist

inculcates, and every legislator knows it. But here
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arises the question, How shall we put a stop to them,

when a national idea of honour is connected with the

latter among Asiatics, and with the former among the

more enlightened and magnanimous inhabitants of Eu-

rope ? This indeed is a difficult problem, which no Eu-

ropean legislator has hitherto been able to solve.

The first plan that suggests itself, no doubt, is to

prohibit them ; but a prohibition has but little effect

against a deep rooted national idea of honour. The

second plan is, to prohibit them very peremptorily, to

denounce the punishment of death against them, and

in no case to dispense therewith, or rather, to denude

one's self of all right to pardon. Such, perhaps, was

the idea of Louis XIV., when he enacted his law

against duelling ; but experience has shown, that capi-

tal punishments are here too futile an engine of ter-

ror ; and that, indeed, might naturally have been

foreseen. The man who fights a duel puts himself in

as great danger of his life, as the laws can possibly

threaten him : for in a serious duel one of the parties

must fall. Here, therefore, it is one to one : and, in

like manner, the laws threaten no certain death, but

only a probable one, for a man may hope to escape by

keeping the affair secret, or by converting the duel into

a rencounter, or by powerful interest, or by flight. He
who is more afraid of death, than of the loss of honour,

will not fight a duel ; but the man who prizes his ho-

nour, beyond even his life, will not be deterred from a

duel by Louis the Fourteenth's law ; in fact, so into-

lerable are the evils connected with the loss of honour,

particularly in the military profession, that even a cow-

ard will prefer death to them. There are as many who

\
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fight from cowardice, and because they are compelled to

do so by others, as from true courage.—But what ifthe

stigma of infamy were set on duelling ? The man who
should propose such a plan would shew himselfbut very

little acquainted with the human heart ; else could he

never allow himself to imagine, that a king, or even a

despotic sultan, could, by his mere word, make that

infamous, to which his whole people attached an idea

of honour. Honour and disgrace depend not on laws,

but on human opinion. It is, in general, no honour to

be hanged : but where the gallows is the punishment of

duelling, duelling is called, in the language of the

whole people, an affair ofhonour ; and of course, that

man loses his honour, who shuns the road to the gal-

lows. If again, we have recourse to another species of

infamy, and actually brand duellists with the mark of

a gallows on their foreheads ; by the time that a hun-

dred are thus branded, it will become a mark of ho-

nour, and perhaps the hundred and first may even

conceive a desire to purchase it with money. There

is, besides, to be taken into the account, a certain idea

of courage, attached to duelling, which inspires re-

spect, and will pretty well secure the persons branded,

from insults. At any rate, this mark of disgrace will

be no mark of disgrace, as long as the duellist pre-

serves his right hand ; for I admit, that if the law or-

dered it to be cut off as part of his punishment, and so

placed him beyond the power of commanding respect

by its aid, the gallows on his forehead might be of

some effect ; and yet this would, after all, be but a

very doubtful experiment of legislative policy, and one

of which the result could not be anticipated with cer-
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tainty ; for the national ideas of honour might accom-

pany even those that should be thus mutilated.

Where such ideas prove mischievous, and are deep-

ly rooted, a legislator cannot seemingly pursue a more

prudent plan, than, instead of directly attacking, or

thinking to eradicate, his people's prejudices concern-

ing the point of honour, to regulate his procedure in

some measure by them, and endeavour to discern some-

thing in them, by which he may render them harmless,

and bring them within certain limitations, and so toler-

ate them, when subjected to the jurisdiction of the ma-

gistrate. And this is that very cliefd'wuvre of legisla-

tive wisdom, which renders the Mosaic statutes on this

subject so justly the objects of admiration.

ART. CXXXVI.

The Procedure -of Moses mth regard to the Rights of
the Blood-avenger.

§ 6. Moses found the Go I already instituted, and

speaks ofhim in his laws as a character perfectly known,

and therefore unnecessary to be described ; at the same

time that he expresses his fear of his frequently shed-

ing innocent blood. But long before he has occasion to

mention him as the avenger of murder, he introduces

his name in his laws relating to land, as in Lev. xxv. 25,

26., where he gives him the right of redeeming a

mortgaged field ; and also in the law relative to the

restoration of any thing iniquitously acquired, Numb.
v. 8. The only book that is possibly more ancient

than the Mosaic law, namely, the book of Job, com-
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pares God, who will re-demand our ashes from the

earth, with the Goel, chap. xix. 25. From this term,

the verb «M, which otherwise signifies properly to pol-

lute, had already acquired the significations of re-

deeming, setting free, vindicating, in which we find

Moses often using it, before he ever speaks of the

blood-avenger, as in Gen. xlviii. 15. Exod. vi. 6. Lev.

xxv. 25, 30. 33.xxvii.20. &c. ; and even re-purchase it-

self is, in Lev. xxv. 31, 32. thence termed n^KJ geulla.

Derivatives in any language follow their primitives but

very slowly: and when verba denominativa descend

from terms of law, the law itself must be ancient.

In the first statute given by Moses concerning the

punishment ofmurder, immediately after the departure

of the Israelites from Egypt, although he does not

mention the Goel by name, he yet presupposes him as

well known. For he says, God mil, for the man who

has unintentionally hilled another, appoint a place, to

which he mayfee, Exod. xxi. 12, 13. There must, of

course, have been some one who pursued him, and who

could only be stopped by the unhappy man reaching

his asylum. At any rate, he needed not to flee from

justice j and it was quite enough if the magistrate

acquitted him, after finding him innocent.

The first passage in which Moses expressly speaks of

the Goel, as the avenger of blood is in the xxxvth

chapter of Numbers : but even there he certainly does

not institute his office, but only appoints (and that too

merely by the bye, while he is fixing the inheritances

ofthe Levites) certain cities ofrefuge, to serve as asyla

from the pursuit of the blood avenger, (ver. 12.) for

which there was no necessity, had there been no such
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person. In the second statute, Deut. xix. 6. he manifests

great anxiety lest the Goel should pursue the innocent

slayer in a rage, and overtake him, when the place of

refuge happened to be too far distant. Now these are

evidently the ordinances of a legislator not instituting

an office before unknown, but merely guarding against

the danger of the person who happened to hold it,

being led by the violence of prejudices or passion, to

abuse its rights—that is, in the case in question, being

hurried, by a false refinement of ideas on the score of

honour, to shed the blood ofan innocent man.

I think I can discover one trace of the terrors which

the Goel occasioned, as early as the history of the pa-

triarchal families. When Rebecca learnt that Esau

was threatening to kill his brother Jacob, she endea-

voured to send the latter out of the country, saying,

Why should I be bereft of you both in one day ? Gen,

xxvii. 45. She could not be afraid of the magistrate

punishing the murder ; for the patriarchs were subject

to no superior in Palestine
;
(Art. XXXI.) and Isaac

was much too partial to Esau, for her to entertain any

expectation, that he would condemn him to death for

it. It would, therefore, appear, that she dreaded lest

he should fall by the hand of the blood-avenger, per-

haps of some Ishmaelite.

Now to this Goel although Moes leaves his rights, of

which indeed he would in vain have endeavoured to

deprive him, considering that the desire of revenge

forms a principal trait in the character of southern na-

tions* ; he nevertheless avails himself of the aid ofcer-

* The Arabs are notorious for the implacability of their revenge—

of which the reader will find many proofs in Arviatx.



222 Cities ofRefuge—Roads, [Art. 136.

tain particulars of those rights, in order to bring the

prevalent ideas of honour under the inspection of the

magistrate, without hurting their energy, and to give

an opportunity of investigating the circumstances of

the crime meant to be avenged, before its punishment

should be authorised.

We see that sacred places enjoyed the privileges of

asyla : for Moses himself took it for granted, that the

murderer would flee to the altar, and, therefore, he

commanded, that when the crime was deliberate and

intentional, he should be torn even from the altar, and

put to death, Exod. xxi. 14. Among the Arabs we
rind that revenge likewise ceased in sacred places, as for

instance (long before Mahomet's time) in the country

round about Mecca, particularly during the holy month

of concourse. In such places, therefore, honour did

not bind the avenger to put a murderer to death.

—

Now Moses appointed, as places of refuge, six cities, to

which ideas of sanctity were attached, because they

were inhabited by the priests, Numb. xxxv. 9

—

35.

Deut. xix. 1— 10. To these every murderer might

flee, and they were bound to protect him, until the cir-

cumstances of the case should be investigated ; and,

in order that the Goel might not lie in wait for him, or

obstruct his flight, it was enjoined, that the roads to

these six cities should be kept in such a state, that the

unfortunate man might meet with no impediment in

his way, Deut. xix. 3. I do not by this understand,

such a state of improvement as is necessary in our

highways on account of carriages, but, 1. That the

roads were not to make such circuits, as that the Goel

could overtake the fugitive on foot, or catch him by
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lying in wait, before he reached an asylum ; for, in

fact, the Hebrew word (J"0) properly signifies to male

straight ; 2. That guide-posts were to be set up, to

prevent him from mistaking the right way ; and,

3. That the bridges were not to be defective ;—in

short, that nothing should retard his flight.

If the Goel happened to find the fugitive before he

reached an asylum, and put him to death, in that case

Moses yielded to the established prejudices respecting

the point of honour. It was considered as done in the

ardour of becoming zeal, and subjected him to no in-

quisition, Deut. xix. 6.

Ifhe reached a place of refuge, he was immediately

protected, and an inquiry was then made, as to his

right to protection and asylum ; that is, whether he

had caused his neighbour's death undesignedly, or was

a deliberate murderer. In the latter case he was ju-

dicially delivered to the Goel, who might put him to

death in whatever way he chose, as we shall state at

more length, under the head of capital punishments.

Even although he had fled to the altar itself, which

enjoyed the jus asyli in the highest degree, it could

not save him, if he had committed real murder, Deut.

xix. 14.

If, however, the person was killed accidentally, and

unintentionally, the author of his death continued in

the place of refuge, and the fields belonging to it,

which extended to the distance of 1000 ells all around

the walls ofthe Levitical cities ; and he was there secure,

in consequence of the sanctity of the place, without any

reflection upon the honour of the Goel, even in the opi-

nion of the people. But.farther abroad he durst notven
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ture ; for if the Gael met with him without the

limits of the asylum, Moses paid no respect to the po-

pular point d'honncur ; he might kill him without

subjecting himself to any criminal accusation. The
expression of Moses is, It is no blood, or blood-guilt,

Numb. xxxv. 20, 27. This confinement to one place

may, perhaps, be thought a hardship : but it was im-

possible in any other way to secure the safety of an in-

nocent man-slayer, without attacking the popular

notions of honour; that is, without making a law which

would have been as little kept as are our laws against

duelling. But by this exile in a strange city, Moses

had it besides in view, to punish that imprudence

which had cost another man his life : and we shall in

the sequel, meet with more instances of the severity

of his laws against such imprudences. Allowing that

it was an accident purely blameless, still its disagree-

able consequences could not fail to make people more

on their guard against similar misfortunes ; a matter to

which, in many cases, our legislators, and our police-

regulations, pay too little attention. For that very rea-

son, Moses prohibited the fugitive from being permit-

ted, by any payment of a fine, to return home to his

own city before the appointed time, Numb. xxxv. 32.

His exile in the city of refuge continued until the

death of the high-priest. As soon as that event took

place, the fugitive might leave his asylum, and return

to his home in perfect security of his life, under the

protection of the laws. It is probable that this regula-

tion was founded on some ancient principle of honour

attached to the office of the Goel: of which, however,

I have not been able to find any trace remaining. It
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would seem as if the death of the priest, or principal

person in the nation, had been made the period be-

yond which the avengement of blood was not to ex-

tend, in the view of thus preventing the perpetual en-

durance of family enmities and outrages. We shall

perhaps hereafter find an opportunity of giving a more

particular illustration of this point.

By these regulations, borrowed from those very no-

tions of honour which influenced the Goel, Moses did

not, it is true, effect the complete prevention of the

shedding of innocent blood, (for so Moses terms it, in

the case of the Goel's killing the innocent man-slayer

in his flight) ; for civil laws cannot possibly prevent

all moral evil ; nor yet was he able to protect the man
who had through mere inadvertence deprived another

of his life, from all the vexatious consequences of such

a misfortune : but thus much he certainly did effect,

that the Goel could but very rarely kill an innocent

man, and that a judicial enquiry always preceded the

exercise of his revenge j and that enquiry, even when

it terminated in condemnation, drew after it no fresh

bloodshed on the part of the murderer's family, be-

cause every one knew that no injustice was done him.

Of course, ten murders did not now proceed from one,

as was the case when the GoeVs procedure was altoge-

ther arbitrary, and subject to no restraint.

It would appear that Moses had thus completely

attained the object of his law. At least, in the history

of the Israelitish nation, we find no examples of family

enmities proceeding from the avengement of blood,

or of murders either openly or treacherously perpe-

trated from that national idea of honour ; and but

vol.- j:, p
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one single instance of the abuse of Goe'Usm, or rather

where it was used merely for a pretext, and the trans-

action carried on in complete opposition to the ac-

knowledged principles of honour. This instance we

find in the history of David, in which the three fol-

lowing particulars relative to this subject deserve no-

tice.

1. David, in his elegy on the death of Saul and

Jonathan, seems, in one of his expressions, to allude to

the avengement of blood. The Arabs, in their poems,

very commonly observe, that no dew falls on the place

where a murder has been committed, until the blood

has been avenged ; and David thus exclaims, Ye
mountains of Gilboa, on you fall neither dew nor rain,

2 Sam. i. 21. ; which was as much as saying, the Phi-

listines may look for my avengement of the death of

Saul and Jonathan. This, however, is merely a poeti-

cal allusion ; for the law of Goelism did not extend to

those slain in battle.

2. Joab assassinated Abner under the pretext of

revenge for his having killed Asahel his brother in

battle, 2 Sam. iii. 19,—23. iii. 22,—27. This, how-

ever, was a mere pretext ; for Joab's only object was

to get that man put out of the way, whom David had

appointed to the chief command of the war. He af-

terwards acted in the same manner to Amasa, who
had killed no brother of his, but had been only guilty

of the same crime of getting himself made General-

issimo to Absalom, 2 Sam. xvii. 25. xx. 10. David,

when he lay on his death-bed, made this remark on

Joab's conduct in these two instances, that blood shed

in war was not, according to the Hebrew ideas of
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honour, to be avenged in peace ; and that he there-

fore regarded Joab as a wilful murderer : and he gave

it in charge to Solomon his son to have him punished

as such, 1 Kings ii. 5, 6.

3. "When we take a connected view of the whole

story related in 2 Sam. xiii. 37. to xiv. 20. we should

almost suppose that David had for a time pursued his

son Absalom, on account of his murdering his elder

brother, not so much in discharge of his duty as a

king, as in the capacity of Goel, and that the idea of

his honour, as such, had prevented him from forgiving

him. Absalom staid out of the country with the king

of Geshur, and yet David withdrew for a time in quest

of him, chap. xiii. 39. This is properly not the busi-

ness of a magistrate, who is not required to punish a

murderer who has fled from the country, but of a

Goel.

Allowing, however, that I were here in a mistake,

thus much still is certain from chap. xiv. 10, il. that

there was yet a Goel ; that to mothers he was an ob-

ject of terror ; and that David, on some occasions,

took upon him to prohibit him by an arbitrary decree

from pursuing an actual murderer, when there were

any particular circumstances in the case.

So much concerning the rights of the Goel, as-

modified by the Mosaic statute.

There is yet to be noticed one additional circum-

stance relative to it, entirely conformable to Oriental

ideas of honour, and of great importance to the secu-

rity of lives. Moses (Numb. xxxv. 31.) positively

prohibits the receiving of a sum of money from a mur-

derer m the way of compensation. By the ancient,

p 2
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Arabian manners, too, we have seen that this was

deemed disgraceful. Here, therefore, Moses acted

quite differently from Mahomet, and, as will be uni-

versally acknowledged, much more judiciously.

ART. CXXXVII.

Of the oilier Rights of the Goel, and concerning Guar-

dians.

§ 7. The Goel had the farther right of redeeming

the land sold by his kinsman, Lev. xxv. 25,—27. ; but

that right he exercised, not as the avenger of blood,

but as a relation. On this point we have already en-

larged under Art. LXXIII., which treated of the

agricultural laws.

In the statute, Numb. v. 8. if the person, from

whom any thing has been purloined, be no longer

alive, it is ordered that restitution be made to his

Goel, as being his nearest heir. If the father had a

son, that son was his Goel.

From Ruth ii. 20. compared with iii. 12. I find,

that the nearest relation but one, was denominated
(^hUD) Miggo'e% which admits of a better version in

Latin (post Go'elem) than in German.

Here the reader will perhaps expect some informa-

tion respecting guardians ; but I have it not in my
power to say any thing concerning them from the

Mosaic statutes. Mahomet speaks of them in the

Koran, and from him we may learn the laws of the

Arabs relating to guardianship, which seems to have

had the singular advantage of being usufructuary
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among that people ; but we cannot thence draw any

positive conclusion as to its nature among the Israel-

ites. Here then we find a chasm, not indeed in the

Mosaic law, but in our knowledge of it.

In the (Entimrf der BvrgerUchen Gesetze der Ju-

denj Sketch of the Civil Latcs of the Jexes, by F. W.'F.

r. TV. J. we find at p. 73. a law in the following

terms : " Fathers shall be obliged to name guardians

w to their children, to act the part of parents after

** their death. It is also incumbent on fathers to fix

" the duration of their guardianship." It would seem

as if the chasm were thus supplied ; but then it is not

by Moses, and it is in such a strange way, that per-

haps no nation under the sun was ever subject to a

law so nearly impracticable. For, according to it,

every father would be bound to make a testament,

and durst not die until he had made it. Yet how can

he possibly be constrained to do so. The passage

cited in proof, from Gal. iv. 2. docs not apply to the

point ; for how could the author demonstrate that St.

Paul here alluded to the Jewish, and not rather to the

Roman law ?

Protestants very frequently represent Mordecai as

an example of a Hebrew guardian, because Luther, in.

his version of Esther ii. 7. calls him Esther's guardian.

Tins, however, is a mistake in Luther ; for the He-

brew word (pN) Omen, does not signify a guardian,

but one who brings up a child. If we read the whole

verse, we shall see that Mordecai took the orphan

Esther under his protection, and reared her as his

child, which is quite a different thing in law from

being a guardian. A person familiar with the Yul-

v 3
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gate, would not be likely to commit such an error,

because it renders the word, Nutritius. But were

this instance more accurate than it is, still it would

give us but very little insight into the laws of guar-

dianship, and would, besides, be by far too recent for

an evidence of the Mosaic law on this subject.



CHAPTER XT.

LAWS RESPECTING STRANGERS, AGED, DEAF, DUMB, ANU

POOR PERSONS.

ART. CXXXVIIL

Of Strangers,

9 l. Strangers are very often mentioned by Moses

in his Jaws, and he specifies two different descriptions

of them, (an:) Gerim, and (OOenn) Toschabim. I

do not certainly know wherein these differed ; but

from Lev. xxii. 10. I am almost inclined to conjecture

that Toscliab had meant a foreigner who had no house

of his own, but dwelt in lodgings ; whereas Ger meant

a stranger in general, even if he should have bought

a house of his own. In confirmation of this idea, we
find the verb pu) Gar, to be a stranger, applied to

the Levites, who had indeed houses of their own, but

were considered as strangers, because they possessed

no land. In short, then, every man who had no land-

ed property was a Ger, and every one who had no

house a Toschab. At the same time, I certainly do

not think that this distinction of the terms was uni-

formly observed, particularly in the historical boo!::

of Scripture.

From the nature of patriotism among the people of

ancient times, which commonly went the length of

P4
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national hatred, strangers were, in many cases, sub-

jected to such humiliating treatment, that Moses

found it necessary to protect them by several different

statutes. Accordingly we find them, in Scripture,

conjoined with other classes of mankind that are en-

titled to compassion, such as the poor, the widow, and

the orphan.

It is the object of Moses to alleviate as much as

possible the hardships of their situation ; and he re-

presents it as peculiarly reasonable that the Israelites

should treat them kindly, because their whole nation

had themselves been once strangers in Egypt, Lev.

xix. 34. Deut. x. 19. The Jewish laws, therefore,

do not merit the reproach of inculcating hatred of

strangers, although the people themselves, who needed

such laws, can scarcely be altogether acquitted of the

charge of manifesting harsh, and sometimes even ma-

licious sentiments towards foreigners.

Moses urges his people as strongly as a legislator

can, to love strangers, and expressly includes them

under the designation of neighbours, whom they were

enjoined to love even as themselves, Lev. xix. 33, 34.

Deut. x. 18, 19. He warns them in a particular man-

ner not to oppress them, probably because he knew

that national hatred would make those to whom he

gave laws, too much disposed to do so ; and he repre-

sents God himself as the protector and avenger of

strangers.

The sabbatical year was instituted partly for their

benefit ; and the fruits both of the field and the gar-

den they might, during that year, appropriate to theii-

own use with perfect freedom.
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The great difference between citizens and strangers

might have been supposed likely to cause a distinction

in the laws, as respectively applied to them ; as, for

example, in their affixing a different punishment to

the same crime when committed by a native and by a

foreigner : but this inequality we find counteracted by

a special law, which ordained crimes, at least ofvarious

kinds, to be punished precisely in the same manner

on both, Levit. xxiv. 10,—22. The circumstance of a

stranger being stoned for blasphemy, gave occasion to

this law. Moses took the opportunity of fixing the

punishment of several crimes; and concluded by this

declaration, There shall be one and the same km:for the

native andfor the stranger.

ART. CXXXIX.

Of Naturalization—Who might and might not receive

the Right of Citizenship among the Israelites.

§ 2. By the laws of Moses strangers were not abso-

lutely, and in every case, precluded from all hope of

naturalization among the people of Israel, or as he ex-

presses it, of entering into the congregation ofJehovah.

Only it could never take place immediately, in the first

generation, and certain nations and descriptions of

persons were go particularly excepted, that neither

themselves nor their descendants could ever attain this

privilege.

The statute on this subject stands in Dent, xxiii. 1,

—

9. Its meaning has been sometimes strangely miscon-

ceived, and the phrase, entering into the congregation of
Jehovah, explained of marrying an Israelitish woman

;
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whereas that was never prohibited to a stranger ; and

the passage, besides, among other descriptions of

eunuchs, speaks of those, quibus virga est abscissa,

and to whom, of course, it was unnecessary to apply

such a prohibition.

Moses does not indeed expressly mention it on this

occasion, but from the tenor of his other laws it is quite

manifest, that whoever wished to become an Israelite,

was obliged to submit to circumcision ; but whether

any thing farther was requisite, such for instance, as

the acquirement of some immoveable property in the

land of Israel, I cannot, with certainty, affirm. If this

was the case, it would imply, that a stranger might in

two ways acquire, not only houses (for these he might

buy) but lands likewise ; either by cultivating any spot

before waste, of which there were many beyond Jor-

dan, or by marrying an heiress, (see Art. LXXVIII.)
of which in 1 Chron. ii. 34, 35. we have an example,

in Jarcha, an Egyptian servant.

I must now divide strangers, in respect to their ca-

pacity of naturalization, into three classes.

1. By an express law of Moses, Edomites and Egyp-

tians were declared capable of becoming citizens of

Israel : they were not to be accounted unclean, and

their children in the third generation, that is, the

grand-children of those who had settled in Palestine,

were to be admitted among the people of God, ver.

8, 9. Moses, at the same time, assigns the reason

;

which, in regard to the Edomites, was, that they

were next brothers to the Israelites ; and, in regard to

the Egyptians, that the Israelites had long dwelt in

their land.
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We find likewise many examples of persons of both

these nations, who seem actually to have enjoyed all the

rights of Israelites, such, for instance, as Doeg the

Edomite, 1 Sam. xxi. 8. Psalm lii ; and when Idumea

was conquered by the Jews, about 129 years before

the birth of Christ, the Jews and Edomites became at

last one people.

2. Of most other nations, no mention is made by

name ; and, therefore, I cannot, as to them, determine

the point with certainty. It would seem, however,

that they were not wholly precluded from incorpora-

tion with the people of Israel ; for even Uriah, whom
the history represents as a fully naturalized Israelite,

was of Canaanitish descent, and is therefore commonly

called Uriah the Hittite. Perhaps it was necessary

that people of these nations should have adhered to

the Israelitish religion and people, for more than three

generations, before they could be naturalized.

3. Ammonites and Moabites, in consequence of the

hostile disposition which they manifested to the Israel-

ites in the wilderness, were absolutely excluded from

the right of citizenship, and could not so much as at-

tain it in the tenth generation, that is, could never

attain it, ver. 4,—7.

Moses, moreover, excludes all eunuchs from this pri-

vilege, qaibus vet virga abscissa, vel testes exsecii, aut

contriti ; probably to testify God's abhorrence of

eunuchism, and to keep the Israelites from mutilating

their children by that unnatural and barbarouspractice.

It is, besides, generally asserted, that in ver. 3. of

this chapter, Moses is to be understood as excluding

a bastardy even unto the tenth generation, that is, for
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ever, from entering into the congregation of the Lord,

In the opinion, however, of at least the learned, both

amonc: Christians and Jews, this exclusion did not ex-

tend to all illegitimate children, but only to those of

common prostitutes, whose venal favours are so indis-

criminate that they cannot tell the fathers of their chil-

dren ; and it certainly was not impossible, that a legis-

lator like Moses should, by reason of the infamy of

their births, have excluded the progeny of brothels,

with all their posterity, from the rights of citizenship.

But, how common soever this opinion may be, and how

strongly soever sanctioned by antiquity—for the Seven-

ty, the Syriac, both the Arabic, and the latter ChaU

dee versions, render the original word in conformity to

it—I nevertheless do not hold it to be well fonnded.

It rests merely on the exposition of the unknown word

TDE, which they have pronounced mamser, and trans-

lated Bastard, by guess. That word occurs no where

in the Hebrew scriptures but here, and in Zach. ix. 6.

where it is at least equally obscure. We find it only in

the writings of the Rabbins, who have taken it from

the passage before us, and use it in the very sense, in

which they here explain it. In the other languages of

the East, it is not only quite unknown, but we cannot

so much as find an etymology for it that is not too re-

fined and artificial.

This word then, unacknowledged by the other Ori-

ental languages, and, I had almost added, barbarous,

I suspect has just as little right to be considered, in its

present form at least, as a Hebrew word. Nor do I

conceive that Moses wrote it in its present form, but

that its letters should be separated, and pronounced
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in two words, and with different vowels thus, *W QO

Mum Zar* ; which makes it mean, the pollution of a

stranger, that is, a stranger who would be a disgrace or

pollution to the people. In this case, it is nothing

more than the general preamble to the subsequent

statute, which excludes the Ammonites and Moabites

nominatim. The reader may peruse the words of the sta-

tute in my version, and judge for himself. " A stran-

" ger, who would pollute the people shall not enter in-

" to the congregation of Jehovah, no, not in the tenth

" generation. Ammonites and Moabites shall not
u enter into the congregation of the Lord, no, not in

" the tenth generation, nor for ever.—The Edomite,

" on the contrary, because he is thy brother, and the

" Egyptian, because thou sojournedst in his land, thou

" shalt not deem unclean, but their sons shall, in the

*' third generation, be admitted into the congregation

" ofJehovah." Would not the interpretation of "N DC,

here given be more suitable to the context, than bas-

tard, which is a mere guess, without the least support

from true philology ?

It seems only necessary, therefore, to observe, in ad-

dition to the preceding detail, that Moses applies to

the people ofthose nations, who could never be admit-

ted to the rights of Israelitish citizens, the term of

polluted strangers.

I here take the liberty to add a remark, which

* Here the question occurs to me, Do we find in no M. S. the first

word written with a Vau in the middle, *it Din ? This would confirm

my opinion; although, indeed, the Vau is not indispensable; for

Mum, q stain, may, as Hebrew .Grammarians term it, be written

defective, that is, without the Vau.
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pretty much agrees with that now made, and which I

found in my deceased father's Hebrew Bible. It is, in-

deed, in the main, altogether coincident with my owii

sentiments ; only that my father could not so easily

explain the letters \ ?, D, B, as I can, because he cer-

tainly believed the vowel points to be ancient, and of

divine authority, and consequently could not pro-

nounce the consonants, Mam Zar. Compelled, how-

ever, at last, probably by want of evidence for the

common explanation, which I had before heard hint

deliver in his lectures when at college, and by the
-

terms of the context, he had, in the margin of the He-

brew Bible, which he used in his class, and in the hand

which he wrote after he was 60 years of age, inserted

the following words : " Inquiri meretur, turn quid

H subjectum "HBD, turn quid praedicatum ^PipS JO"* K*?

" FlW proprie valeat. Quid ? si "WDO hoc loco generatim

" sit aXTvoysvris, ut Zach. ix. 6. adeo ut Ammonitas et

" Moabitae, ver. 4. species vel insignior sint m *W*ty vel

M plane rw^KMJBO contra distinguantur, utpote cognati

" Israelitis, posteris Abraham!, cujus nepotem ex fra-

" tre, Lotum, conditorem gentis habuerant. Vide

" notas uberiores ad Thren. I. 10. Sic igitur "WO idem
" foret, qui'HSJ Peregrinus." When I wrote the pre-

sent article I had not read this remark of my father's,

nor did I so much as conceive its existence, because I

had heard the common explanation in his lectures. I

only found it on consulting his Bible, to see whether it

contained any confirmation of that explanation, with

which I was myself unacquainted. But when I dis-

covered that my father's opinion coincided in the main

with my own, with this difference only, that the con-
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text and his doubts led him to the very same idea,

which I thought I perceived in the Hebrew letters, af-

ter rejecting the vowel points, 1 certainly felt myself

confirmed in my conjecture, and considered that opi-

nion to be the true one, in which both father and son

had concurred, when they so little expected it, and

were going in search of truth by two very different

road?.

ART. CXL.

Of the Veneration paid to Old Age.

§ 3. Montesquieu, I think, has remarked, that ve-

neration for old age is peculiarly suitable to a demo-

cracy ; but although he had not done so, the remark

is nevertheless natural. In a monarchy or aristocracy,

it is birth and office alone which gives rank. The
more pure a democracy is, the more are all on an equal

footing ; and those invested with authority are obliged

to bear in mind that equality. There great actions

confer respect and honour ; and the right discharge

of official duties, or the arrival of old age, are the only

sources of rank. For how else can rank be establish-

ed among those who have no official situation, and are

by birth perfectly equal ?

After this remark, the Mosaic statute, Lev. xix. 32.

Before the hoary head thou shalt sla?id up, and shall

reverence the agedi will perhaps be somewhat better

understood, and found suited to the republican cir-

cumstances of the Israelites. It is indeed, in general,

quite conformable to the nature and wishes of the hu-
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man heart : for while we are all fain to be old, no man
has any desire to sink in honour, or to be of less conse-

quence than he was before ; and to allow precedence

to old age, cannot be a matter that will ever affect a

young man very sensibly : for he admits this chrono-

logical privilege, and desires not to be, or to appear

older than he is. But in monarchies and aristocracies

there arises from birth a new order of nobility, and

which extends to the sons of those in official situa-

tions; and then age ceases to confer dignity, quite

happy, if, instead of veneration, it only experiences

compassion.

ART. CXLI.

Laws respecting the Deafarid the Blind.

§ 4. To persons in these unfortunate situations,

Moses grants the protection of a special statute, re-

corded in Lev. xix. 14. in which he prohibits reviling

the one, or putting any stumbling-block in the way of

the other. These are base and malicious tricks, and

among us, without any law, and from the mere influ-

ence of national manners, are scarcely ever tried, but

by boys, who are not under proper parental discipline.

They must, however, have been common among the

Israelites, because a particular law was required to

check them.

* Every nation has its peculiar vices and meannesses.

The Englishman has his quiz, by which he often en-

dangers his neighbour's life ; the German his ,

but I am not fond of satyrizing, and therefore leave
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out what I meant to write ; another nation calls such

things youthful pranks, and can scarcely conceive it

possible they should be wicked.—The Israelites must,

at the time when Moses gave his laws, have been very

much addicted to malicious tricks upon those whose

bodily defects we rather regard with peculiar pity and

regret ; for among the curses (Art. LXX.) which

the whole people were to pronounce on Mounts Ebal

and Garizim, he found it necessary to include this,

Cursed be he who misleads the blind, Deut. xxvii. 18.

"We are to consider these precautions as flowing

from that general principle by which the laws of every

nation should be regulated, viz. that the legislator

ought to have his attention specially directed to the

peculiar vices and crimes of his people.

ART. CXLII.

Concerning the Poor—We must distinguish betwee??,

poor Persons and Beggars—Moses, in his Laws,

takes no notice of the latter.

§ 5. The rights of the poor, for whose welfare

Moses made several provisions, yet remain to be con-

sidered. By the word poor, however, I do not un-

derstand beggars properly so called—a class of men
with whom Moses seems not to have been at all ac-

quainted; and I hope I may be here excused for

making a digression, in order to develope more fully

the distinction between poor and beggars.

Among the poor, then, I include all those who are

poor in the proper sense of the word, although they

VOL. II. Q
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apply to none for relief, or but to a few people of their

acquaintance ;—all those who have not enough to

support them in a manner suited to their station, or

are unable to carry on that business, by which they

should be supported. Now, a man may be thus really

poor, who, if we reckon by the number of guldens and

dollars he possesses, has ) et more property than ano-

ther man, whom, considering his station, we might

term in middling circumstances, or even opulent.

—

The man, for instance, whose office, according to

custom and decency, subjects him to a certain ex-

pense, may have a larger income than many a com-

mon man, and yet be poor ; if, with the best ceconomy

in his power, he cannot subsist, and draw not in so

much as is requisite for his expenditure. In like man-

ner, the man of high birth, to whom, by education and

habit for many years, certain articles reckoned luxu-

ries (among which I shall only mention wine) have

become indispensable necessaries, but which he can

now no longer procure ; and to whom, at the same

time, in his own country, a sort of indelible character

attaches, according to which he must live, and which

keeps him from engaging in any meaner employment,

in order to earn his bread ;—such a man is, unques-

tionably, poor, although with what fortune has still

left him, a labouring man would live in opulence. So

likewise, the great merchant or manufacturer, who,

by misfortune, shipwreck, fire, or otherwise, is so re-

duced that he can no longer carry on his business,

from the great capital it requires, may probably have

a sum of money remaining, which to a day-labourer

would appear great j and yet he is poor, because such
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a small sum is insufficient to set him a-going again,

and must of course always be consuming, until at last

lie has nothing at all left. It will be obvious, that

many poor persons of these descriptions are not beg-

gars ; and the point of honour renders it almost im-

possible for them to descend to mendicity. To take

an instance from the Bible itself: David, although he

was descended of a good family, and had hitherto

lived at the court of Saul, whose daughter indeed he

had married, was under the necessity of abandoning

his all, when Saul threatened his life. In his exile, he

was joined by others, who had been forced to flee

from harsh creditors, 1 Sam. xxii. 2. These fugitives

were all of them, doubtless, poor, but still very differ-

ent people from our beggars.

By beggars I understand not those who sometimes

solicit a friend, or a rich man, for aid : (for who calls

such people beggars in common life ?) but those who
regularly make it their business to beg publicly, whe-

ther they at the same time work, and, only because their

labour yields them not a sufficiency, supply what far-

ther is necessary by begging ; or, on the other hand,

abandon themselves entirely to idleness ; or again, are

by age and disease incapacitated from working.

Among such people, no doubt, some are really

poor, but others are not so, or, at least, not of that

description of poor wrhom a legislator or benefactor

of mankind ought to concern himself about. There

are some of them who beg themselves into fortunes ;

for some years ago, a beggar died in England, who

left behind him no less than four thousand pounds.

Others again, have a pretty good living by their work,

Q 2
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but pretend poverty, or avail themselves of some bo-

dily defect, as a pretext for making something addi-

tional by begging, that they may live still better.

But by far the greater number are perfectly able to

work, but like better to be idle, and find it more con-

venient to live upon the industry and deluded benefi-

cence of others ; and among them, begging is a re-

gular trade, to which they actually bring up their

children.

Such beggars are a burden upon the community,

which no legislator ought in reason to tolerate. With

regard to idlers, properly so called, this is perfectly

obvious ; and there is this very great evil to be taken

into the account, that their example is infectious. In

consequence of begging, they must come by degrees

to lose all true sense of honour ; and those who have

once done so, are not very sound members of the

community. The very loss of this principle, and the

want of industry, makes their strength, though per-

haps great, useless to the state, if in want of soldiers

for war ; so that they are maintained and protected,

without contributing aught to its prosperity or its de-

fence. Indeed the only use they make of their strength

is worse than useless—it is dangerous ; for mendicity

is the nursery of theft ; and real thieves, who belong

to great gangs, reconnoitre the situation of houses in

the character of beggars. During the prevalence of

infectious diseases, they carry contagion with them

from one part of a country to another ; or, to specify

a particular disease, which is perpetually raging among

us, and yet is to every master of a family a very seri-

ous evil, against which the laws ought to protect him
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more effectually, beggars, who can enter into every

house with impunity, bring the infection of the small

pox unseasonably into families. This, of itself, should

be sufficient to cause stricter laws be enacted against

their unlimited access to houses ; for how defective

are the laws, and how much are we, while sub-

ject to laws, debased below even the wild state of

nature, when, in our houses, we are not secured a-

gainst the intrusions of those who have legally nothing

to do in them, and who may infect our families with

a disease in which one generally dies out of seven, if

he takes it unprepared ? Allowing that it might be

said, every person must, one time or other, have the

small-pox, and it is all one whether he take them now
or afterwards ; still I must account it an intolerable vio-

lation ofmy natural right to a well-earned property, that

every impudent beggar should with impunity intrude

himself into my house, and infect myself or my family

with a disease of which I am afraid. Whether my
fear be rational or not, it is but reasonable that I

should have one place wherein to secure myself against

infection, and surely that should be my own house.

—

Nor must it be forgotten, by the way, that whoever

dies in the small-pox, dies the sooner, the earlier he

takes them. The objection, therefore, " You must
" have the small-pox once, and so I may bring them
" into your house to-day," is much about as reason-

able as if a man should enter my apartment, and thus

address me,—" Say your prayers : you must die once,

" and it is all one, sooner or later. I mean to cut

" your throat this instant."—But a physician will, be-

sides, inform us, that it is by no means one and the
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same thing, whether our children take the small-pox

at present unexpectedly, or at a future period, when

prepared for them. He will inform us, that at cer-

tain periods in infancy, as when children are other-

wise diseased, or teething, the small-pox is peculiarly

dangerous ; that, in general, and at every age, the

danger may, by a preparatory regimen, be consider-

ably lessened ; and that it is still more so, by the

practice of inoculation, in which there dies only about

one in five hundred.

Of those that are truly poor, and merit the com-

passion of others, but very few will ever be also beg-

gars : the greater number will be restrained by the

consideration of the place they have filled in society,

and the feelings of honour they have still left ; while

those who are in the highest degree destitute, are by

disease or decrepitude absolutely prevented from beg-

ging their bread from door to door. But, at any rate,

vagrants who can travel about for miles, certainly

have still ability to work ; and our bestowing our alms

upon such beggars, is an act of great cruelty to the

aged poor, who can but creep a little way with diffi-

culty. The man to whom every step is painful, and

who cannot walk on the street without being in dan-

ger of either falling, or being thrown down, will, per-

haps, have to make 288 solicitations in order to collect

that dollar, which real compassion would have bestow-

ed upon him at once, had not an ancient superstition,

which looks upon giving to all beggars as a meritori-

ous work of mercy, or a commandment of God, sug-

gested the retailing it by single pfennigs. Thus the

alms which we destine almost entirely to beggars, arc
3
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in respect to the industrious poor who work, but can-

not by their labour earn what is requisite to their

subsistence, a very great abuse of benevolence, and,

in a political view, a still greater evil. The man who
appropriates, I will suppose, a gulden every week for

alms, might, with that sum, relieve all the wants of two

or three industrious poor, and make up to them, with

their own labour, quite as much as they require for

their support ; but if, like other almsgivers, he divide

it into 1 92 pfennigs, although almost all of them should

by good luck come to real objects of charity, (which,

however, is rarely to be expected, because sturdy va-

grants, those robbers of the truly poor, who beg daily

from house to house, will be sure to get the greatest

part of them), still the poor man, who would willingly

work, will be obliged to employ so much of his time

in begging the halfgulden which is necessary to eke

out his maintenance, at 96 houses, in which he gets a

'pfennig, and at still more from which he is driven away.

He has it thus so much less in his powrer to do the

work which he would otherwise have done ; and con-

sequently, the halfgulden is no longer sufficient for

him, because he earns less than he might do by his

labour ; and so the almsgiver, who from superstition

deems himself compassionate to the poor, is guilty of

a piece of real cruelty, in thus interrupting his work,

at least for one day in the week, or, perhaps, in mak-

ing him take a liking to idleness. To men destined

to labour, this last is a great misfortune
; (for idler3

are never contented) and it is at the same time com-

pletely ruinous to their moral character.

If this digression, which does not so properly be»
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long to the Mosaic law, as to a treatise concerning

laws in general, seem too long, or introduced in a

wrong place, it may nevertheless be forgiven on this

ground, that, in regard to this sort of almsgiving,

which a magistrate ought not to tolerate, and winch

wise legislators have so often prohibited, it is com-

monly imagined that the Bible commands and requires

it, and that it is a Christian good work. But it is in-

deed a good work of a strange kind. We are com-

monly exhorted to the practice of it, by the observa-

tion, that we should be stewards for God of the goods

committed to our trust. But if this be true in the

present instance, let us suppose the following case

:

A benevolent man of fortune establishes here in Got-

tingen, a fund of 100 rixdollars per annum, for a poor

student of promising talents, and appoints me steward

or administrator thereof, trusting that I will act con-

scientiously, and according to the spirit of the endow-

ment. But if I no sooner get the money into my
hand, than I exchange it for 2400 groschen, and to

every one who comes into my house, and declares

himself a poor student, I send a groschen by my ser-

vant, without troubling myself to enquire whether he

be speaking truth or not ; can it be said that I have

faithfully administered the trust reposed in me ? or

am I not rather a thief, or, at any rate, a mis-spender

of this charitable endowment ?

But to return to Moses. He really seems to have

had no beggars among his people, nor indeed to have

previously expected any. Whether he at all knew of

any such description of poor, I cannot tell ; but I

er suppose he did, because Egypt could scarcely
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have been without beggars. But thus much is certain,

that the term beggar no where occurs in his writings,

nor indeed in the whole Old Testament ; and I should

not so much as know how to express it in Hebrew, un-

less I was to frame a word by the analogy of the lan-

guage. The verb to beg, <^C\ likewise is not to be

ibund at all in the Pentateuch : and but once in the

Psalms, among the curses which David's enemies' im-

precate upon him, Psalm cix. 10. It is in the New
Testament that we first find mention made of beggars ;

not, however, strolling beggars, and such (to repeat it

once more) as are able to work, but blind, diseased,

and maimed poor people, who lay by the way sides,

before the gate of the temple, and also at the doors of

the rich, Mark x. 46. Luke xvi. 20, 21. Acts iii. 2.

Nor are some of the statutes or exhortations of Mo-

ses relative to the poor, at all applicable to beggars >

as, for instance, when he recommends it to their bre-

thren to lend to them, on the ground that God will

regard it as alms ; or when he enjoins that they be in-

vited to certain feasts. These would indeed be very

absurd laws if we had beggars in view ; and from these

feasts at which it were necessary to have them as guests,

the landlord would, in general, be very wishful both

to absent himself, and to detain his family, not from

pride, but for other reasons, if he was a rational and

honest man. We should rather expect to meet with

laws against mendicity and idleness ; but Moses gave

no such laws ; for, in fact, he seems not to have had

any mendicants among his people. The plan of earn-

ing one's bread by the profession or art of I was
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perhaps not discovered in the infancy of mankind,) or

at any rate, of the Israelitish nation.

Moses found the people almost in a state of univer-

sal equality, as nations are wont to be, when they have

lately emerged from the state of nature. In general,

no man was much richer or poorer than another ; and

in such a case, a person must be averse to beg, partly

from thinking it disgraceful to ask alms of his equal,

and partly because it would be the height of impu-

dence, as well as folly, to solicit charity from those

who have no more than ourselves, and will without ce-

remony refuse it. They rind themselves obliged to

work, and to their neighbour who wishes to beg, in-

stead of an alms, they will naturally give an advice, to

do the same. In process of time, however, as wealth

and luxury increase, the difference of circumstances a-

mong a people becomes greater. We then find, 1 . some

very opulent ; 2. others in comfortable circumstances

;

3. others again but in a middling way ; and, to omit

some intermediate classes, 4. others extremely poor.

When great cities arise, in which numbers of the three

first classes are collected, so that it becomes worth the

poor man's while, as well as the idler's, to go about in

quest of alms, then the art of begging is discovered,

and the number of those who find it convenient to re-

sort to it, will soon increase, especially in large towns,

which attract the idlers and beggars of the whole

country, and indeed serve as seminaries for the educa-

tion of both. I must, however, here remind the read-

er, that Palestine had originally but small towns, (Art.

XXXVIII.) and consequently, for a considerable time
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after Moses, and until the cities, from accidental causes,

became great, beggars there had by no means a soil

suited to make them thrive in, unless, perhaps, on some

of the principal roads, such, for instance, as those lead-

ing to the place where the tabernacle was erected, or

to the fords ofthe river Jordan. And these may very

possibly have been the places, in which the lame and

the blind took up their quarters for the purpose ofbeg-

ging alms, ifthe police permitted them. In the East,

objects were generally excluded from sacred places

;

and the beggar who, 2000 years after the period of

which I now speak, lay at the gate of the temple (Acts

iii. 2.), was placed without the court of the Israelites,

in that of the women.

If we trace back the history of most nations to their

ancient state of general poverty, we shall find, the far-

ther back we go, that beggars more and more de-

crease, until they almost totally disappear in statu na-

tural. Perhaps instead of them we may occasionally

meet with an account of some brave man, who, by the

labours of his hands, could scarcely earn bread enough

for himself and his children, and was actually under

apprehensions of starving, when, to save his country,

he was called from the plow to the dictatorship.

We must farther recollect, that Moses gave a portion

of land to every Israelite, which remained with his fa-

mily in perpetuity ; and the man who has such a pro-

perty will not be apt to commence beggar. It is true,

that a hail-storm, or other misfortune, might reduce

him to the necessity of applying to his neighbours for

their aid—although indeed he might borrow on the

€redit of his land and its future crops—but he would
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not thereby become a beggar by profession : for from

that his land and its culture would certainly keep

him.

Besides, slavery was in use among the Israelites, nor

did any disgrace whatever attach to it, because it did

not deprive a Hebrew of his native rights. Now this

served to repress begging very effectually ; for the

idler or spendthrift, who contracted more debts than

he could pay, was sold ; and to the idler who had a

mind to go about begging, the man of substance

would immediately make this proposal, " If you have

nothing to live upon, I am ready to buy you for a

servant." This plan, while it aided the industrious

to earn their bread, would frighten vagrants very

thoroughly ; for you have only to shew them work,

even at a distance, and they instantly vanish.

If it be asked, whence it comes that the profession

of beggar has become so common among us, the cause

is, without doubt, to be sought partly in our great

cities, in our luxury and wealth, and in the dispropor-

tion that exists between the circumstances of indivi-

duals; but it is chiefly owing to those mistaken

ideas of morality, which we have still remaining since

the times prior to the reformation. Begging was then

a sacred profession, and to give alms to beggars, a

good work of pre-eminent merit: and of this old pre-

judice so much still remains, that most people, when
they hear charity and mercy preached up, immediately

entertain the idea of alms given to beggars ; and we
early impress the minds of children with the maxim,

that it is cruel to send beggars away unrelieved, while

yet we forget to say a word of the more important
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duty of ascertaining the characters and wants of those

beggars, that what can be spared for the truly poor

may not be squandered upon vagrants. As long as the

preachers inculcate upon youth no better doctrine on

the subject of charity, and fail to tell them, that alms

wasted on idlers and impostors without examination, is

a sort of sacrilege against the real poor ; that it is an act

of benevolence to take some trouble in making the

proper distinction between the two ; and that to deal

out paltry alms indiscriminately to all comers alike,

without deigning to make inquiry, is nothing better

than pride and supercilious contempt of the poor ; so

long will the magistrate strive in vain to check the

great evil of mendicity by wise and just laws. If he

prohibit what we hear, from infancy, extolled as a

work of religion, and what besides is a much more easy

matter than giving charity after due inquiries, he will

only add to the influence of the people's mistaken ideas

of convenient religion, and attract new swarms of beg-

gars, to his own loss and that of the community.

That the preachers obstruct the good intentions of

the magistrate, by an irrational doctrine, certainly not

founded on scripture, proceeds, in most cases, from

this cause, that they have not had a proper university

education, but, as the phrase is, have merely studied

the preacher', the evil of which practice is very great.
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ART. CXLIIL

Z.aws and Exhortations given by Moses, together with

ancient usages, infavour of the Poor.

§ 6. To take no more notice therefore of beggars,

but only of the poor properly so called, I proceed to

observe, that Moses was very anxious to promote their

interests, and made various regulations and provisions

in their behalf. For, although by his statutes relative

to the division of the land, he had studied to prevent

any Israelite from being born poor, (Art. LXXIII.) yet

he was not such a Platonist in legislation, as to hope,

that there would actually be no poor ; for he express-

ly says, Deut. xv. 1 1 . There shall always be poor in

the land ; therefore I command thee to open thine hand

to thy brother, and to the poor and needy in thy land.

His general exhortations to beneficence, such as those

in regard to the affording ofprotection to an Israelite re-

duced to poverty, I overlook, because they belong not

so properly to civil jurisprudence, as to morals. For

when a legislator merely exhorts, without specifying

what every one is to do, the magistrate can exercise

no controul, but must leave it to a man's own sense of

propriety, to determine how far he will regard the ex-

hortations given.

But the exhortation in Deut. xv. 7,— II. to assist

the decayed Israelite with a loan, and not to refuse,

even though the sabbatical year drew nigh*, is some-

* During the sabbatical year, a creditor could not dun his debtor,

but the debt was not therefore lost. He had only to wait another

year.
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what more directly connected with jurisprudence, and,

as it were, holds an intermediate place between a

statute and an exhortation. Thus much, at least, is

clear, from our very first ideas ofjustice, that no legis-

lator can give such an exhortation, whose law affords

not to a creditor sufficient security, and very summa-

ry execution—which the Mosaic law does, as we shall

see in the sequel—for where the laws are too mild on

behalf of debtors, their effects are very unfavourable

to the poor, because nobody will lend them aught, but

rather give them a trifle in alms.

A statute, however, which, while it thus exhorts to

lending to the poor, declares it, as in ver. 9. baseness to

refuse, has actually an effect beyond that of mere ex-

hortation : for it attaches to the refusal, a degree of

civil infamy, and a reproach, against which there is no

legal redress ; and it also gives to the magistrate a

right to enforce it by oral admonition.

Beyond this I do not conceive that the meaning of

the passage before us is to be extended, or that it is,

strictly speaking, a compulsory statute, at least in or-

dinary cases. It is true, that in times of war, and of

extreme necessity, xve have recourse to forced loans,

which, from every man who has money, may be extort-

ed by legal execution. But of these, Moses does not

appear to speak ; for he neither specifies how the ma-

gistrate was to set about rinding out those who, though

they had money, might be unwilling to acknowledge it,

nor yet how they were to be compelled, nor, in a word,

what he was at all to do in the business. He merely

confines himself to exhortation, and is satisfied with ob-

serving in another passage, that God would regard a
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loan given without a pledge as charity, Deut. xxiv. 13.

This expression is extremely well suited to the case ;

for, in fact, a loan which we have duly repaid, or indeed

for which we have sufficient security, will often be a far

greater kindness than an alms properly so called ; be-

cause that is, in general, too small to enable an unfor-

tunate man at all to retrieve his affairs, and carry on

his business.

By the Israelitish law, a creditor had, without ex-

acting any pledge, such security on his debtor's land

and its crops, and even on his person, which he might

sell to extinguish the debt, that the exhortation of the

legislator to lend was far from unjust or overstretched

;

and in cases of real and manifest necessity, consider-

ing the nature of these securities, no legislator could

be justly blamed for having recourse to the enforce-

ment ofa loan, even by direct legal compulsion.

But from these exhortatory admonitions, I must

now distinguish three express statutes, wherein Moses

made certain provisions for the benefit of the poor.

1. During harvest the owner of a field durst not

reap the corn that grew on the extreme corners, nor

yet the after-growth, but was obliged to leave it for

the poor ; nor was he allowed to gather the scattered

ears, or even to fetch the sheaves once carelessly left

on the ground ; for both belonged to the poor, by the

right of gleaning. It was precisely the same in the

vineyards, olive-grounds, and, probably, fruit-gardens,

in general. The poor had a right to the gleanings

;

and after a man had once shaken, or beat, his olive-

trees, he durst not gather the olives that still hung

upon them j so that the fruit that did not ripen till
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after the season of gathering, belonged to the poor
;

Lev. xix. 9, 10. Dent. xxiv. 19, 20, 21, Ruth ii. <_>,

—19.

It is probable that regulations of the like humane
nature were already established by custom before the

time of Moses. Job describes the poor as gathering

the harvest-dew in the vineyard of the unjust* chap.

xxiv. 6. It would therefore appear, that even austere

and unfeeling men, when the vintage was past, al-

lowed the poor to collect the grass in the vineyards

for food to their cattle, and that as October advanced,

the property of the growth in vineyards gradually

ceased ; only, that the expression, vineyard of the un-

just, implies withal, that there would not be much to

gather but the grass, because he would scarcely leave

any gleaning of the unripened grapes for the poor.

Mahomet, in chap. vi. of the Koran, v. 142. perhaps

alludes to a similar right enjoyed by the poor among

his Arabs, when, after extolling the divine goodness

in the production of corn, dates, pomegranates, olives,

and other fruits, he adds these words, Enjoy these

fruits ; but in harvest and vintage give to the poor their

right : yet go not toofar in this zcay, (that is, give not

away from ostentation or superstition more than you

can spare without inconvenience,) for God loves not

squanderers. Although indeed it is not impossible,

but that what is here called the poor's right, should

be understood of some special gift bestowed on them

at this season.

2. Whatever grew during the sabbatical, or fallow

year, in the fields, gardens, or vineyards, the poor might

VOL. IT, P
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take at pleasure ; for they had an equal right to it

with the owners of the land, Lev. xxv. 5, 6.

3. Another important benefit which they enjoyed

was, what were called Second Tenths and Second

Firstlings, concerning which I shall have occasion to

speak fully in the sequel ; but I must at present make

some few remarks, that the nature of that benefit may

be understood.

Besides the tenth which the Levites received, (Art.

LII.) the Israelites were obliged to set apart another

tenth of their field and garden produce ; and, in like

manner, of their cattle, (exclusive of the first firstlings

brought to the priest,) a second set of firstlings, for the

purpose of presenting as thank-offerings at the high

festivals. These thank-offerings were not wholly

burnt, but only certain fat pieces. The rest, after

deducting the portion destined to the priest, wTas ap-

propriated for the sacrifice-feasts, and such the greater

sort of entertainments among the Hebrews commonly

were. When, of these tenths, any part remained, which

they had not been able to bring to the altar, or to con-

sume as offerings, (for these could only be made at that

particular place of the land where the sole altar stood,)

they were obliged every three years to make a consci-

entious estimate of the amount, and, without present-

ing it as an offering to God, employ it in benevolent

and festive entertainments in their native cities. To
these entertainments, as well as to the sacrifice-feasts,

the Israelites were bound to invite, besides their chil-

dren and their servants, who were their sharers in the

festivals on such occasions, the stranger, the widow?

and the orphan ; and, as the Mosaic phrase literally
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imports, rejoice with them before the Lord*. The sta-

tutes on this point stand in Deut. xii. 5,—12, 17,—19.

xiy. 22,—29. xvi. 10, 11. xxvi. 12, 13. The three

last of them expressly mention only the stranger, the

Widow, and the orphan. But, with regard to the stran-

ger, I must remind the reader, that, while a person of

foreign descent, if he had submitted to circumcision,

was not excluded from sharing in these festivities, the

term likewise comprehended those poor Israelites who

had sold both house and land ; for them Moses regards

as strangers, and in Lev. xxv. 35. commands their

brethren to take care of them, that they may still be

able to live as strangers in the land. The word stran-

ger, therefore, includes here almost all the poor that

were not widows and orphans ; and to all such persons

Moses, in these laws, ordains to be given, not a humi-

liating pittance of alms, but a friendly invitation to a

festive entertainment ; still, however, so, that the host

had the choice of the guests of this description, whom
he might think fit to ask. Now, this is, in fact, a no-

bler sort of beneficence towards the poor. Common
charity thinks only of giving them daily bread, to keep

them from starving ; but human nature requires, be-

sides, some comforts and delights ; and whoever is ac-

quainted with it will admit, that a single day's enjoy-

ment of a little superabundance, for which previous

want gives a peculiar relish, affords it far more satis-

R 2

* That is, make a joyful feast with them. Joy, in Hebrew, and

even in the Gospel of Matthew, means a feast. Go thou in to thy

master's feast. Of this, we shall have occasion to say more after-

wards.
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faction than its every day's regular supply of the bare

necessaries of life, and its never knowing hunger ; for

dull uniformity, even of good things, does not suit its

taste : It loves variety, as physicians, in treating of

Dietetics, always tell us. But without minding them,

i£ we only listen to the voice of our wishes, we shall

readily grant, that ten days, without enough of meat, is

not half so great an evil, as one day's feasting is a good.

If I am not mistaken, Christ, in the moral doctrine

which he delivers in Mark xiv. 12,— 14. directly al-

ludes to those entertainments, which might be said to

be a sort of alms, but still of a beneficent and generous

description j for in the case of other entertainments,

we do not ordinarily make any claim to reward in a

future world, but merely to friendly enjoyment in the

present; and the sabbath- day's feast, to which, with

no good design, the Pharisee had on this occasion in-

vited Jesus, may have itself been a feast of tenths and

firstlings.

Independent of these statutes, the humanity of es*

tablished usage seems to have given to poor persons,

as well as to those in better circumstances, a sort of

half-right to a feast or a present, where a man of sub-

stance had a considerable income. At least Mahomet,

in chap. iv. v. 9. of the Koran, presupposes it well

known, that at the division of an inheritance, besides

relations, there were present orphans, and poor per-

. sons ; and he exhorts the faithful to treat them hos-

pitably, and meet them as friends #
. Something of

* '* When the relations, the widows, and the orphans, and the

" poor assemble at the division of the inheritance, entertain them
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the same kind must have been common among the Is-

raelites, and not accounted dishonourable. David

(1 Sam. xxv.) sent messengers to Nabal, who is des-

cribed as a man of opulence, to wish him good luck

of his sheep-shearing, and to request withal, that, on

that joyful occasion, he would send him a present;

and, in the expectation that it would not be, a light

one, and out of politeness, that Nabal might not have

the trouble of sending it bj r his own servants, he dis-

patched ten of his best hands to carry it. Nabal,

however, paid but little regard to the usual custom,

and answered the messengers with such insolent lan-

guage, as, from David's not being the man to submit

patiently to the insult, had well nigh occasioned blood-

shed. David's conduct on the occasion was very pre-

cipitate j but it admits, as well as the whole story, of

an easy explanation, if we suppose, that there might

have subsisted among the Israelites, a poor's right,

such as Mahomet found among the Arabs. Had Na-

bal been unwilling to send any thing to David, he

well, and meet tliem as friends." Whether the relations came to

divide the inheritance, (because no son happened to be alive) or

merely to eat will) him on the occasion, Mahomet does not indeed

say ; but the latter, from what I know of the customs of the Arabs

from their ancient poets, is to me the more probable supposition

And if the passage ouoted from chap. vi. 142. of the Koran, under

No. I. of the statutes meutioned in this Article, be not understood ul

gleaning on the fields, ii applies to the tiNnge now under considera-

tion, and imports, as I have already hinted, a command to give a

citable donation to the poor during harvest,
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might, at any rate, as Mahomet expresses it, have

met the messengers, (who were in rank quite his

equals) in a jriendly manner, and ought not to have

insulted them.



CHAPTER XII.

©F PERSONAL RIGHTS AND OBLIGATIONS.

Part I.

—

Of Vows.

ART. CXLIV.

Of Vows in general, and considered as binding, avd

acceptable to God,

§ 1. Unless the Deity has expressly declared his

acceptance of human vows, it can at best be but a

very doubtful point, whether they are acceptable in

his sight ; and if they are not so, we cannot deduce

from them the shadow of an obligation ; for it is not

from a mere offer alone, but from an offer of one party,

and its acceptance by another, that the obligation to

fulfil an engagement arises. The divine acceptance

of vows, we can by no means take for granted ; con-

sidering that from our vows God can derive no bene-

fit, and that, in general, they are of just as little use

to man. Suppose a person were to make a vow to

God, which involved the commission of a crime ; that

he would commit adultery, for instance, or be guilty

of regicide, of which the Polish history furnishes an

example ; is it to be imagined that the Deity would

R 4
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accept such a vow ? None but a miscreant, or blas-

phemer, would venture to say so : indeed, the very

idea were horrible. In Matth. xv. 4,-6. Mark vii.

9,— 13. Christ himself notices a vow common in his

time, whereby a man consecrated what he was bound

to apply to the support of his parents ; and he declares

it as so impious, that we cannot possibly hold it as ac-

ceptable to God. (See Art. CCXCIIL) But, inde-

pendent of this exception, there is quite enough be-

sides, to give such a deep wound to the validity of

vows, as to render it doubtful whether they can ever

be obligatory. For, a great many of them, before the

tribunal of philosophical morality, might, perhaps, be

arraigned as directly sinful ; such as that of letting a

light, winch would be useful to man, needlessly burn

in an empty vault, to annoy the owls ; that of annual-

ly devoting to alms, or (much to their own and to socie-

ty's loss) to the support of idlers, a certain sum, which,

should circumstances change, would become more ne-

cessary to our nearest relations ; or that of abstaining

from marriage, or, in other words, resisting the impulse

implanted in our nature for the wisest purposes by

the Creator, and contributing all in our power to pre-

vent the propagation of the human race.—Even fast-

ing, if it take place weekly, and consist of real absti-

nence for a day from meat and drink, is regarded by

experienced physicians, as a slow sort of suicide*. It

may not, perhaps, directly produce diseases; but the

* See Richter de Jejuniorum Noxis, Golt. \1!j2. Tliis Disserta-

tion, which had become very scarce, is again printed in Geo. Gottl.

Richter Ditsertationes Quutuor in usum Ttieologorum ft Vhilologomw,

Gutt. 17 7."
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old age of the body, that is, the collapse of the vessels

which elaborate and convey the juices, will come on

earlier ; the consequence of which is death ; not of

disease, but of senile atrophy.—A lady, in a hasty mo-

ment, vows never more to wear lace; but in a coun-

try where many people subsist by lace-knitting, if

dearth and famine take place, (of which we had an

example in such a country last year *) what is this,

but to vow to God to deprive the most industrious

and worthiest of the poor, of the best-bestowed alms ?

—In fine, this doubt may arise in our minds,—and

unless the Deity has expressly revealed his mind on

the subject of vows, it is highly rational,—that what

we vow, either is the best thing we could do in such

circumstances, or is not. In the former case, it is

our duty at any rate ; for the presumable will of God
is, Do what, according to your knowledge, is best. In

the latter, it is sinful to do what, perhaps, some years

after the vow has been made, we no longer recognize

as what is best.

These are all considerations which, in points of

theological and philosophical morality, we may and

ought to contemplate ; and it certainly appears that,

in the New Testament, no vows whatever are obliga-

tory, because God has nowhere declared that he will

accept them from Christians. But the people of Is-

rael had such a declaration from God himself; al-

though even they were not counselled or encouraged

to make vows. In consequence of this declaration,

the vows of the Israelites were binding ; and that, not

* 177.3 in Saxony, particularly in the mining district, (Jfasgebvrgc.)
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only in a moral view, but according to the national

law ; and the priest was authorised to enforce and

estimate their fulfilment. The principal passages re-

lating to this point, are Lev. xxvii. Numb. xxx. and

Deut. xxiii. 18, 21, 22, 23.

I have yet to add two general remarks : First, in

the Mosaic laws, no peculiar favour to vows is mani-

fested, nor yet any peculiar disapprobation of them.

To the lawgiver, and even to God, who sent him, it

would seem to be pretty much the same thing whether

a person vowed, or vowed not, Deut. xxiii. 21,—23.

He nowhere exhorts to the practice, and sometimes

speaks of vows as if they might be rashly made ; and

later books of Scripture contain even warnings against

rash vows, Eccl. v. 1,—6. Moses appears to have re-

tained them as an ancient usage among his people ;

only taking care that the jus tertii, the rights of a

father, or a husband, should not be affected by them ;

and that, where rashly made, they should not become

too burdensome ; and with this view, ordaining on

authority, for the purpose of alleviating and buying

them off'. This is nearly the spirit of his law. Of
many vows that became common in later times, he

had not even an idea, and, of course, could enjoin

nothing respecting them. The most common vow,

of which he often speaks en passant, and which he

presupposes as known*, was the promising of an of-

fering to God,—a sort of vow which we can now no

longer make. By other vows, either something was

* Lev. vii. ]C. xxii. 23. xxiii. 38. Numb. xv. 3,— 8. Deut. xii,

6, H, 17.
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presented as a gift to God, who had then a visible

sanctuary and priests ; or else, there was promised a

piece of self-denial, uninjurious to the common wealth,

and, in general, not of perpetual endurance. It was

to a people who made vows of this sort, that Moses

gave his laws ; and not to one ever likely to approve

of young women devoting themselves, by vow, to per-

petual virginity.

Secondly, These laws he gave in the name of God,

and by his command ; and hence, in respect to vow?,

they have a remarkable advantage over our laws.

—

God alone can authentically declare, whether or not

he will accept vows ; and if he does accept them,

though but on the footing of condescension and be-

nignity, and under all the variety of limitations and

exceptions soon to be mentioned, they serve to give

peace to conscience. But a legislator not authorized

by God, can allow nothing in God's name : He may,

indeed, and it is his most prudent plan, give himself

no trouble at all about vows, so long as they do not

violate the rights of any other individual, or of society,

and leave the question of their obligation entirely to

the moralists and to conscience ; but then, to a trou-

bled conscience, he can by no absolutions administer

relief, nor can he prevent the evils which rash vows

sometimes occasion in domestic affairs, in such a wray as

to set conscience at rest. These are the prerogatives of

that legislator alone, who speaks in the name of God,

and proves, by miracles, that he has a right to do so.

Here, however, with the truth of the point, I am not

concerned, but only with its hypothetic lawfulness
;

because I speak of vows, not as a theologian, but on
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the principles of general jurisprudence. If a Protes-

tant prince were to make laws relative to vows, he

would, no doubt, have it quite in his power to say

what judgments should be pronounced in court con-

cerning them ; but to conscience, whose weaknesses

and caprices we must not attack, unless we chuse to

risk the introduction of greater mischiefs, he would

be unable to administer any peace or consolation,

when it happened to be dissatisfied with his remissions.

He will, therefore, act most rationally, in leaving this

matter with the preachers, who, if they are not super-

stitious, must be ever instructing the people from their

infancy in this most important doctrine :
" All your

" vows are absolutely no farther binding, than as to

" what, without vows, is your duty, and commanded
'« by God ; and this will ever be true, so long as you
*' find, in the New Testament, no evidence of their

" acceptance on his part."—A Catholic legislator,

again, will, in giving laws relative to vows, succeed

more or less easily, according as he happens to be

supported or opposed by the spiritual power ; for the

Pope, or the person to whom he delegates his autho-

rity, can, in the name of God, with the greatest ease,

accept or remit vows, and likewise establish the so-

lemnities under which they shall or shall not be valid.

And thus the consciences of the people will be at

rest, as long as they believe the Pope invested with

authority from God for this purpose : Only, if they

'should happen ever to inquire, whether he had ever

confirmed his claim thereto, by such miracles as those

by \\ hich Moses proved his authority to give laws in
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the name of God, the peace of their consciences

would, from that moment, be at an end.

ART. CXLV.

It is an essential requisite in a Vow, that it be orally

expressed—The different Sorts of Vows—Jephtha's

Vow considered.

§ 2. Moses seems to require it as essential to the

validity of a vow, that it be actually uttered with the

mouth, and not merely made in the heart. In

Numb. xxx. 3, 7, 9, 13. and Deut. xxiii. 24. he re-

peatedly calls it the expression of the lips, or, what has

gone forth from the mouth; and the same phrase oc-

curs in Psalm lxvi. 14. If, therefore, a person had

merely made a vow in his heart, without letting it

pass his lips, it would seem as if God would not ac-

cept such a vow ; regarding it only as a resolution to

vow, but not as a vow itself.

This limitation is humane, and necessary to prevent,

much anxiety in conscientious people. If a vow-

made in the heart be valid, we shall often be difficult-

ed to distinguish whether what we thought of was a

bare intention, or a vow actually completed. Here,

therefore, just as in a civil contract with our neigh-

bour, words

—

uttered words—are necessary, to prevent

all uncertainty ; which would be the more tormenting,

because, in the first place, it is not a fellow-creature

before our eyes, who might remit somewhat of his

right, or before whom we might plead our poverty,

that urges the fulfilment of a promise, or, if he does
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not urge it, by his silence virtually remits his dubious

right ; but it is conscience, even doubting conscience,

that, in the name of the invisible God, with whom we
can hold no verbal converse, demands the discharge

of a troublesome vow, probably never in fact made,

and to all our objections only replies by awful silence.

—In the second place, for want of words plainly ut-

tered, we cannot properly know what and how much
it was, that, under the influence of passion, we had

rashly promised to God. In both cases, the conscien-

tious man believes, that where there is any doubt, he

ought to speaker God, and against himself ; at least*

that this will be his safest plan ; and hence it comes,

that he often performs things quite unreasonable, and

that with very great hardship, or else is discomposed

and tortured with an erring concsience. With persons

peculiarly conscientious, the evil proceeds consider-

ably farther. Being at the same time, perhaps, of a

hypochondriacal cast, they mistake whims that come

involuntarily and suddenly into their minds, for vows ;

they cannot distinguish between what they would,

and what they would not ; just exactly as many peo-

ple, about fifty or a hundred years ago, found them-

selves grievously oppressed with spiritual trials, as

they were called, and were filled with anguish on ac-

count of blasphemous thoughts which Satan was said

to suggest. Books were written about this, which

still sometimes appear in auctions, under the title of

Tela ignita Satana?. Divines, too, treated of these

high trials, and gave advices as to the best plan for

encountering Satan ; which, if collected together,

might, with the greatest propriety be intituled, Ad-
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vices how to have Blasphemous Thoughts hourly and

momentarily in the Mind : for the more pains a man
takes to guard against any idea which he regards with

peculiar horror, the more apt will it be to intrude.

The strange sound, Xaldnipter, till this moment never

once came into my mind ; and now I merely contrive

it, for the sake of an example ; but if any one were

to predict, and I were to believe it, that I should be

seized with a cancer, that very hour in which the

sound Xaldnipter came five times into my mind, I

should, while awake, think, and while asleep, dream,

of nothing else than Xaldnipter ; and just in the same

manner, if a man believes that he commits a sin

whenever a blasphemous thought intrudes on his

mind, he will be sure to be perpetually haunted with

such thoughts ; and he who once begins to fancy that

ideas of vows, to which something within him says,

Aye, are vows, and obligatory, will never be secure

against foolish vows. The matter will thus become a

real and serious mental distemper : and however de-

termined he may be in his heart to say No, to all such

ideas, he will yet be continually harassed with the

fear of having made vows that must be fulfilled
;
just

like a very good friend of mine, a Frenchman, living

in Germany, and very zealous for the purity of his

language, who advised his countrymen, at every Ger-

manism they heard, to give a snap with their fingers

in their pockets, or to think of some nonsense.—A-

gainst this evil, which really tortures many thousands

in secret, there is no better antidote than absolutely

to regard no vow as valid, that is not uttered aloud.
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and to "which conscience is not plainly a party to its

full extent.

Moses twice (viz. Numb. xxx. 10, and 13.) men-

tions the swearing of an oath along with vows ; but

for such vows he ordains the same privileges and al-

lowances as have place in cases of common vows.

It appears, therefore, that j;he oath makes here

no difference as to rendering the vow more sacred

;

for as God, according to his authentic declaration

by Moses, may dispense with the vow, so may he also

with the oath.

But, on the other hand, one species of vow called

Cherem, (for which, in German, we generally use the

terms Barm, Verbannen, &c; but in a thing altogether

foreign to us, I rather chuse to abide by the Hebrew

word,) was, from ancient usage, more sacred and irre-

missible than all others. Moses nowhere mentions

what Cherem was, nor by what solemnities or expres-

sions it was distinguished from other vowr
s ; but pre-

supposes all this as already well known. But from

Lev. xxvii. 21. every one must see, that there was a

difference between a Cherem and other vows ; for if a

man had vowed his field, and omitted to redeem it,

it devolved unto God in the same way as the field of

Cherem, for ever, and beyond the power of future re-

demption ; and in ver. 28, 29. it is expressly ordained

that a Cherem can never be redeemed like other vows,

but continues consecrated to God ; and if it be a

man, that he shall be put to death. I have already

stated, that of the formalities which distinguished the

Cherem from common vows, we know nothing ; nor
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does the etymology of the term at all aid our conjec-

tures, for the radical word in Arabic means, to conse-

crate ; but every thing vowed or devoted, was conse-

crated.

The species of Cherem with which we are best ac-

quainted, was the previous devotement to God of

hostile cities, against which they intended to proceed

with extreme severity ; and that with a view the more

to inflame the minds of the people to war. In such

cases, not only were all the inhabitants put to death,

but also, according as the terms of the vow declared,

no booty was made by any Israelite ; the beasts were

.slain ; what would not burn, as gold, silver, and

other metals, was added to the treasure of the sanctua-

ry ; and every thing else, with the whole city burnt,

and an imprecation pronounced upon any attempt

that should ever be made to rebuild it. Of this the

history of Jericho (Josh. vi. 17,— 19. 21,—24. and

vii. 1. 12,—26.) furnishes the most remarkable exam-

ple. In Moses' lifetime we find a similar vow against

the king of Arad, Numb. xxi. 1,—3. The meaning,

however, as we see from the first mentioned example,

was not, that houses might never again be built on the

accursed spot : for, to build a city, here means, tofor-

tify it*. Joshua himself seems to explain it thus j for

VOL. II. s

* This signification of the word is by no means uncommon in He-

brew and Syriac. For example, 1 Kings xv. 17 the king of "srael

(Baasha) built Rama (a city which is mentioned in the history long

before) in order to confine Asa king of Judah within his own borders.

Here it is clear, that nothing else can be meant, than that he fortified

a city, that had been previously built. In the Edesscne Chronicle
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in his curse he makes use of this expression, Cursed be

he who rebuilds this city Jericho ; for hisfrst-born son

shall hefound it, andfor his latest, set up its gates. The

beginning, therefore, of the building of a city, is to

found it ; which can hardly be to lay the foundation

stone of a single house, (for who, whether Hebrew or

not, ever called that founding a city ?) but of the city

walls ; and its conclusion, is to set up its gates. The

history still farther confirms this, as the meaning of

the term to build ; Jericho was so advantageously situa-

ted for all manner of trade, because near the usual

passage across the Jordan, that it could not long re-

main a place entirely desolate. In fact, as early as

the time of the Judges, Jericho, or, as it was then cal-

led, the city ofpalms, appeared again as a town, subdu-

ed by the Moabites
;

(Judg. iii. 13. compared with

Deut. xxxiv. 3.) and in David's time, we have un-

questionable proof of the existence of a city of the

name of Jericho, see 2 Sam. x. 5. But notwithstand-

ing all this, Joshua's imprecation was not yet trespas-

sed ; but, at least 100 years after David's death, Jeri-

cho was first rebuilt (that is, fortified) by Hiel the

Bethelite ; and in laying its foundation he lost his

first-born son, and in setting up the gates, his young-

est, 1 Kings xvi. 34.

(see p. 53, 54. of my Syrian Chrestomathy) it is related that Con-

stantine built Amida, A. D 34-9 ; although that city had long before

appeared in the history, and Constantine then only fortified it against

the Parthians. It is also said, that in A D. 350, he built Tela,

which was before called Antipolis. Here it is plain, that the city was

not newly founded, but only fortified ; its previous name being ex-

pressly mentioned.
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If an Israelitish city introduced the worship of

strange gods, it was in like manner to be devoted, or

consecrated to God, and to remain unrebuilt for ever

;

Deut. xiii. 16,—18. But of this more in Art.CCXLVI.
under criminal laic.

In these cases, therefore, consecrated^ or devoted, is

nearly equivalent to the Latin phrase, ejus caput Jovi

sacrum esto, or sacer esto. The consecration of the

transgressor to God made the remission of his punish-

ment impossible ; and might, in democratic states, be

useful, in preventing delinquents, that happened to

enjoy popular favour, or contrived to excite public

sympathy, from escaping punishment. Hence, where

it was of very material importance, that a law should

be kept inviolate, the aid of vows and of religion was

called in by legislators ; as by Moses, in the case

of Polytheism, the prohibition of which (see Art.

XXXII.) was one of the two fundamental maxims of

his polity ; and by the Romans, to secure the safety of

the Tribunes oj the People*. It is easy to perceive,

that this master-piece of legislative policy ought never

to have its importance lessened by an injudicious ap-

plication to common crimes, that do not affect the

principles of the constitution : and therefore, so much
the greater was the abuse which Saul made of the

s 2

* Livy iii. 55. —— ipsis quoque Tribunis, ut sacrosancti videren-

tur, cujus rei prope jam memoria aboleverat, relatis quibusdam ex

magno intervallo ceremoniis renovarunt ; et cum religione inviola-

tos eos, turn etiam lege fecerunt, sanciendo, ut cjui Tribunis plebis

nocuisset, ejus caput Jovi sacrum esset, familia ad j£dem Cereris'

Liberi, Libera»que venum irefc.
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Cherem, when, in issuing an arbitrary inconsiderate

order, he swore that whoever trespassed it should die ;

this was, in fact, making the offender against his whim,

a Cherem : and accordingly we see, that the people

did not mind the oath of their king, but insisted on

saving Jonathan, whom, because he had eat a little

honey, his father had devoted to death, 1 Sam. xiv.

24,-45.

But a still grosser abuse of the Cherem, proceeding

from imitation of foreign and heathenish practices, we

shall probably find in the history of Jephtha, Judges,

chap. xi. This brave barbarian, an illegitimate child,

and without inheritance, who had from his youth been

a robber, and was now, from being the leader of ban-

ditti, transformed into a general, had vowed, if he

conquered the Ammonites, to make a burnt-offering

to the Lord of whatever should first come out of his

house to meet him, on his return* This vow was so

absurd, and at the same time so contrary to the Mo-

saic law, that it could not possibly have been accepted

of God, or obligatory. For, what if a dog or an ass

had first met him ? Could he have offered it ? By the

law of Moses no unclean beast could be brought to the

altar ; nor yet even all clean ones ; but of quadru-

peds, only oxen, sheep, and goats. Or, what if a man
had first met him ? Human sacrifices Moses had most

rigidly prohibited, and described as the abomination

of the Canaanites ; of which we shall afterwards say

more, under criminal law : but Jephtha, who had early

been driven from his home, and had grown up to

manhood among banditti in the land of Tob, might

not know much of the laws of Moses, and probably was
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but a bad lawyer, and just as bad a theologian. The

neighbouring nations used human sacrifices : the Ca-

naanites, especially, are by Moses and the other sacred

writers often accused of this abominable idolatry, of

which we find still more in the Greek and Latin

authors* ; and possibly, therefore, Jephtha, when he

made the vow, may have thought of being met not

merely by a beast, but by a slave, whom, of course, he

would sacrifice, after the heathen fashion. His words

are, " If thou givest the Ammonites into my hands,

" whatever first cometh forth from my house to meet
** me on my happy return from the Ammonites, shall

" be the Lord's, and I will bring it to him as a burnt-

" offering."—Most unfortunately, his only daughter

first came out to congratulate him : and the ignorant

barbarian, though extremely affected at the sight, was

yet so superstitious, and so unacquainted with the re-

ligion and laws of his country, as to suppose, he could

not recal his vow. His daughter too was heroic

enough to fulfil it, on her part ; requesting only two

months respite, for the romantic purpose of going

with her companions into lonely dales, there to lament

that she must die a virgin. Then, after two months

absence, this hapless maid, who, either from ambition

or superstition, was a willing victim to her father's in-

considerate vow, actually returned; and Jephtha, it is

said, did with her as he had vowed ; which cannot well

mean any thing else, than that he put her to death,

s 3

* See Alt. CCXLVH. and Bryant on the Human Sacrifices of the

which I have 1 ad translated into German,
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and burnt her body as a burnt-offering. The greater

number of expositors, indeed, would fain explain the

passage differently, because they look upon Jephthaas

a saint, who could not have done any thing so abomi-

nable. " Human sacrifices," say they, " are clearly

contrary to the law of Moses.
,'—-Very true,—But how

many things have ignorance and superstition done in

the world, that expressly contradict the law of God ?

Have we not, among Christians, seen persecutions and

massacres on account of religion, with various other

atrocities, and abominable proceedings, that are just as

directly repugnant to the gospel, as any human sacri-

fice could be to the laws of Moses ?—*' But would the

" high-priest have accepted such an offering, and

" brought it to the altar ?"—I certainly believe not

;

but we find not a word spoken of the high-priet, but

only of Jephtha. What if he had performed the sa-

crifice himself ? This would certainly have been a

transgression of the Levitical law; which enjoined

that every offering should be made by the hand of the

priest, and at the place where the tabernacle and al-

tar stood. But that injunction had, on numberless

occasions, been violated by the Israelites, and had, by

the opposite usage, become almost abrogated. Jeph-

tha, who, from superstitious ignorance, was, in the sa-

crifice of his daughter, after the Canaanitish fashion,

about to perpetrate a most abominable act, forbidden

not only by the law of his country, but also by the

law of nature, might very well have been guilty of the

lesser fault, now actually a very common one, of mak-

ing his offering in the country beyond Jordan, of

which he was himself master. Amidst all the double
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that we start concerning this clearly related story, we
do not consider idio Jephtha was ; a fugitive from his

country, who, in foreign lands had collected and

headed a band of robbers ; nor yet where he now

ruled,—beyond Jordan, in the land of Gilead. And
a still more important circumstance mentioned in the

chapter (xii.) immediately following our story, has

been most inadvertently overlooked. Immediately

after his victory over the Ammonites, Jephtha went

to war with the tribe of Ephraim : but the tabernacle

was at Shiloh, within the limits of that tribe ; and the

high-priest, therefore, could certainly have had no con-

cern with an offering that Jephtha meant to make on

account of his success, nor would it have been brought

to the altar at Shiloh, but made in the land, where

Jephtha himself ruled. It is unaccountable, that not

a single expositor should have attended to this war

with the Ephraimites : but that the one half of them

should be so simple as to deny, that Jephtha did offer

up his daughter, because the high-priest would not

have accepted the offering ; and the other, in other

respects more correct in their opinion, so obliging, as

to obviate that objection, by presuming that the high-

priest must have been deposed for making such an

offering.—This, however, is a controversy, into which

I will not enter farther, because it does not deserve it.

That carelessness is too gross, which forgets the end of

the eleventh chapter, at the beginning of the twelfth.

Moses has yet another passage relative to Cherenu

which presupposes that people sometimes consecrated

their own fields ; a field thus consecrated by Cherem

could not, like one vowed in the common way. be

s 4
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redeemed again, Lev. xxvii. 28, 29. ' What is said in

that passage concerning human beings, whom any one

devoted to God by Cherem, and who were thereby

necessarily put to death, seems to apply to the slaves

made in war, and has, therefore, been already con-

sidered.

Of Cherem enough : I now return to those common

vows that were made in a less sacred manner. Moses

himself, in Numb. xxx. 2. divides these into two sorts,

3 . Vows of dedication ; Neder, "nJ ; 2. Vows of self-

interdiction, or abstinence j Issar, TDK
; or Issar al

Nefesch, W& ty "TDK.

I. Vows of dedication, that is, in the stricter sense

of the word, when a person engaged to do any thing,

as, for instance, to bring an offering to God ; or other-

wise, to dedicate any thing unto him. Things vowed

in this way, were,

1. Unclean beasts. These might be estimated by

the priest, and redeemed by the vower, by the addi-

tion of one-fifth to the value, Lev. xxvii. 11,—13.

2. Clean beasts used for offerings. Here there was

no right of redemption ; nor could the beasts be ex-

changed for others under the penalty of both being

forfeited, and belonging to the Lord, Lev. xxvii. 9, 10.

3. Lands and houses. These had the privilege of

valuation and redemption, Lev. xxvii. 14,—24.—To
these we have to add,

4. The person of the vower himself, with the like

privilege, Lev. xxvii. 1,—8.

The most common species of vow, then, was that,

whereby a person promised an offering unto God,

which was usually consumed at an ofFering-feast
j
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Lev. vii. 16,—21. To this species seem to belong

also, what are called the Second Tenths, of which

Moses often speaks, without ever mentioning them as

at all a new institution, and which the people probably

considered as obligatory upon them from a vow of

their ancestor Jacob ; who, on his flight from Esau,

vowed, that, if God would bring him happily back to

Palestine, he would, of all that Providence should be-

stow upon him, give the tenth to the Lord ; Gen.

xxviii. 22. The descendants of Jacob seem to have

held this vow of their progenitor as for ever binding

upon them ; at least, Moses found among them a sort

of tithe, which is plainly distinct from the tithe paid

to the tribe of Levi. In Deut. xii. 1?— 19. xiv. 22,

—

29. xxvi. 12,—16; we find Moses making ordinances

concerning it, which shall be noticed in the Article

upon Tithes ; I here only advert, in passing, to its

origin, from an ancient vow ; and observe, that Mo-
ses destines it to offering-feasts, or to those benevolent

festivals held every third year, to which were invited

priests, Levites, strangers, widows, orphans, and the

poor, and in which even the slaves were allowed t»

partake.

Concerning the redemption of voicedjields, the ne-

cessary observations have been already made, under

Art. LXXIII. When they were left unredeemed

unto the year of jubilee, they fell irrecoverably,

and beyond the power of redemption, to the priest

for ever.

Vows, whereby the hire of whoredom or of sodomy
was to be dedicated to God, were utterly unaccept-

able, Deut. xxiii. 19. The reason is not, because any
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such vow would in itself have been sinful ; to take the

hire of whoredom, or to practise it, is sinful ; but not

to dedicate to the sanctuary, the hire of whoredom al-

ready taken, ofwhich one wishes to be rid. The real

reason of its non-acceptance was, partly a regard to

the honour of the temple, which was never to be sac-

rificed to such filthy receipts ; and partly, the dread

ofan abuse, concerning which, something will appear in

Art. CCLXVIII. on the subject of aggravated whore-

dom. The person who had taken the hire of whore-

dom, might keep it, restore it, or throw it away, as he

chose ; but durst not make of it a gift unto God.

Whoever devoted himself to God, became a slave

of the sanctuary. (See Art. CXXV.) Such a per-

son, however, was not absolutely bound by his vow
;

for he was released from it by means of a ransom,

concerning which, and its legal appreciation, Art.

CXXIV. is to be consulted. The rate of redemption

was not, as is commonly believed, made by the priest

himself, a party, and the receiver of the money ; but

by the temporal magistrate. I own that, in this

point, I, for a long time, was in the same mistake

with others, and followed the established opinion, ac-

cording to which, it is the priest who is addressed in

Lev. xxvii. 2, 3. when it is said, " by thy reckoning,"

and " thou shalt reckon." In translating the Bible

into German, I first perceived how improbable this

address of a person not once mentioned was, and that

Moses himself must be the person here addressed ; at

least if we are to follow the common Hebrew text

:

for that on this passage there are various readings, which

may alter the sense, I will not conceal, although I shall
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not troubls my readers with quoting them. According

to the printed Hebrew text, then, the estimation of the

devoted person was committed not to the priest, who

had himself to receive the amount of it, but to Moses,

and his successors in office, that is, to the civil magis-

trates ; but still, in such a way, that they could never

exceed the legal estimate, although, in consideration of

circumstances, and when the vower was poor, it was

in their power to remit a part of it. In Moses' own

writings, we do not indeed rind, thai parents ever de-

voted their children toGod; but examples of this appear

in the subsequent parts of the history, among which,

that of Samuel is the most remarkable. His mother,

who was very anxious to have children, vowed, (and this

was certainly some hundred years after Moses* death)

that if she received a son, she would present him as a

gift to God; and she fulfilled the vow, 1 Sam. i. 11.

ii. 11. Had this devotement, however, proved a bur-

den on the son, a redemption would probably have

taken place ; only no such thing is expressly stated in

the writings of Moses, because he never speaks of

such parental devotements, which were probably not

common in his time.—We now come to treat of

II. Vows of ^//-interdiction, or self-denial, where

a person engaged to abstain from any thing, the use

of wine, for instance ; or from food on some particular

day ; in other words, to fast. Moses, in the xxxth

chap, of Numbers, repeatedly distinguishes these from

other vows, and calls them Issar, or Issar al Nefesch ;

that is, a bond upon the soul, or person ; a self-inter-

dictionfrom some desire of nature, or the heart ; or, to
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express it more clearly, a vow ofabstinence, particular-

ly from eating or drinking.

Among these vows of abstinence, may be classed

those of Nazaritism, described in Numbers, chap. vi.

;

although they have also something in common with

the first species, and are, as it were, a mixture of both

kinds. A Nazarite, daring the continuance of his

vow, durst drink no wine nor strong drink ; nor eat

of the fruit of the vine, either grapes or raisins; nor

come near any dead body ; nor otherwise wittingly

defile himself. He was also obliged to let his hair

grow. At the termination of the period of his vow,

he had to make certain offerings prescribed by Moses,

and what other offerings he had vowed besides; as

also to cut off his hair, and burn it on the altar, and

then first drink wine again at the offering-feast. These

ordinances, however, rather belong to the ceremonial

law, than to the Mosaical jurisprudence, of which I

here treat. It is only necessary to attend to this

farther circumstance, that vows of Nazaritism were

not an original institution of Moses, but of more an-

cient, and probably of Egyptian, origin ; and that, in

his laws, he only gives certain injunctions concerning

them, partly to establish the ceremonies and laws of

such vows, and partly to prevent people from making

them to, or letting their hair grow in honour of, any

other than the true God. What typical views he may
have had in the ceremonies he prescribed, it forms no

part of my present subject,^! which I merely consider

the Mosaic laws on the principles ofjurisprudence, but

rather belongs to theology, to ascertain. But that be-
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fore the Mosaic law was given, there had been Naza-

rites among the Israelites, is manifest from the follow-

ing circumstance : The ordinance of Moses concern-

ing the Nazarites, which stands in chap. vi. of Num-
bers, was given in the second year after the departure

from Egypt ; but in an earlier law concerning the

sabbatical year, which was made in the first year,

Moses adopts a figurative expression from Nazaritism,

calling the vines, which in that year were not to be*

pruned, Nazarites, Lev. xxv. 5. The thing itself

must, therefore, have been already in use, and that for

a long period ; because such figurative expressions,

particularly in agriculture, gardening, and rural ceco-

nomy, do not succeed to the proper signification even

of the most familiar and best known terms, till after a

lapse of many years.

The vow of Nazaritism was not necessarilv, nor

usually, of perpetual endurance ; and hence Moses or-

dained what offerings should be made at its termina-

tion or discontinuance. In later times, it is true, we
have, in the case of Samson, an example of a person

devoted by his parents to be a Nazarite for life ; but

even here, Nazaritism was not understood in its whole

extent, as prescribed in the Mosaic law ; for Samson

plainly deviated from it, when he attacked and de-

feated the Philistines, from whose dead bodies a strict

Nazarite must have fled, to avoid defilement. Of such

perpetual Nazaritism, however, Moses does not at all

treat in his laws; and, o#com\se, dees not say whe-

ther, like other vows, it could have been redeemed,

had it proved a hardship to a son to abstain from wine

all his life. According to the analogy of the other
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laws of Moses on this subject, it should have been re-

deemable.

Vows of perpetual virginity We find neither in the

Mosaic laws, nor in all the history of the Israelites, as

far as it is contained in the Bible. Most probably it

never occurred to any Israelite, that he could demon-

strate his reverence to God, by directly frustrating

the designs of nature and the Creator, and by doing

all in his power to lessen the increase of the human
race. This species of holiness, or religion, is so oppo-

site to every natural idea of the human mind, that it

is no wonder that ancient nations never stumbled up-

on it ; and that so strange a sort of piety should have

waited some thousand years for an inventor. In the

Israelitish polity, there were, besides, many impedi-

ments to its existence. Too long continued virginity

and barrenness were disgraceful ; and the very cir-

cumstance of dying a maid, was considered in the

same light ; because the fair sex regarded themselves

as the objects of love, and as destined for the propa-

gation of the species. The greatest blessing which

Moses, in the name of God, promised to the people,

was a numerous progeny; and want of children was

accounted his curse. The multiplication of the Is-

raelites, and the promotion of marriages among them,

was one of the great objects of the Mosaic laws ; and

even in the later ages, the more strict of the Jewish

moralists considered it as sinful in a man to remain

unmarried after his twentytfburth year. No unmar-

ried persons were required for the service of religion,

and a priest could not be born but of a marriage with a

priest, because the priesthood was hereditary. Daugh-
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ters had no inheritance, on which they might have

lived unmarried, and there were not then institutions

for the support of those who would not marry, that is,

for Nuns. In fact, a proposal for any such institution

would, to the people of Israel, and even to Moses

himself, have appeared in the same light as to us

would the project of an establishment for giving bread

to people that will not work. So little did the people

of those days think of vows of perpetual virginity, that

even Samson aud Samuel, persons whom their parents

devoted as Nazarites for life from their mother's

womb, were married.—Judg. xiv. 1. xv. 2. 1 Sam,

viii. 1. 1 Chron. vi. £g.

We may hence form a judgment of the regard due

to the opinion of those who pretend that Jephtha's

vow was fulfilled, by his daughter becoming a nun.

To make this out, with the grossest ignorance and

thoughtlessness, they give, from modern manners, an

explanation of an ancient author, which is at once ex-

tremely forced, and in opposition to the context.

—

They think it incredible, that Jephtha should, after

the fashion of the neighbouring nations, have sacri-

ficed his daughter, notwithstanding that Moses ex-

presses such strong apprehensions lest the Israelites

should, in this point, imitate the Canaanites, and on

that account, frequently warns them against human
sacrifices, and appoints a punishment for the crime of

a parent lusting to sacrifice his children ; and not-

withstanding also, that ||0 historical, as well as pro-

phetical books of Scripture, expressly charge the Is-

raelites with this abominable imitation of heathenism.

But, on th$ other hand, they assume it as a matter
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quite easy to be conceived, that Jephtha should have

devoted his daughter to perpetual virginity, although

the Israelites knew of no holy virgins, or nuns. But

allowing that he might have put such a construction

upon his vow, as to preserve her life, and be content

with dedicating her to God, still she would then have

but become a slave of the sanctuary, in which situa-

tion, according to the customs of the Israelites, she

would have had it in her power to marry, just as well

as had Samson and Samuel. The probability, how-

ever, is, that she was actually sacrificed.

The words of the vow, as already stated, are, What-

everfirst comethforth from my house to meet me, shall

belong to Jehovah, and I trill offer it as a burnt-offer-

ing, Judg. xi. 31. ; and this vowr
, Jephtha, in ver. 39.

is said to have fulfilled on his daughter. Now, in or-

dej to avoid the admission of a human sacrifice, con-

trary to the Mosaic law, probably because they con-

sider Jephtha as a very holy man, and well instructed in

religion, most of the commentators interpret the words

in this manner, It shall either belong to God, or be of
fered as a burnt-offering ; and say, that as it was his

daughter who met him, the first of the two alternatives

is fairly to be understood ; because, Talia sunt prcedi-

cata, qualia permittunttir, a suis subjectis. But allowing

that this were admitted, it would only follow, that

Jephtha must have dedicated his daughter to the

sanctuary ; and not by any means, that she was to

remain a virgin for ever ; f^fepven those who, while

in the womb, were devoted as Nazarites, and all per-

sons presented to the sanctuary, were permitted to

marry. We cannot, therefore, perceive any reason
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for her father's complaining, and his saying to her, as

she met him, Oh, my daughter, how thou humblest me!

Admitting, however, that the vow did actually con-

demn her to be a nun, for which, by the way, we find

no equivalent word in the Hebrew language, her in-

treaty in ver. 37. is altogether strange, Let me go for

two months, &c. Had she heretofore not been a vir-

gin, and was she now only to become so, after the two

months elapsed ? or was she to be immured in a nun-

nery ? Such edifices the Israelites, at least, had not.

The idea of bewailing her virginity for two months in

sequestered vales, might perhaps be natural, but, from

the mouth of a girl, yet to be supposed a stranger to

love, it sounds somewhat indelicate, if her tears were

to be shed, not on account of her dying a virgin in the

bloom of youth, but of her not having got a husband.

Let us figure to ourselves, a beautiful girl at present

destined to a nunnery, and previously going along

with her fair companions to solitary dales, to bemoan

her virginity for two months, before taking the veil ;

would it not be a very strange scene ? Would nobody

be inclined to take pity on a company of damsels

mourning for such a reason, and endeavour to bring

them consolation ?—At the end of the two months

they return from their lamentations, and now Jephtha

does according to his vow, ver. 39. Now if this con-

sists in her not marrying, he does not so now first, for

she was not previously married ; nor yet does he send

her into a nunnery. What tften does he do ? Send her

perhaps to the tabernacle, to the high-priests ? Any
such intention as that of giving a daughter destined

unco perpetual virginity, into the hands of downright

vol. II, T
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priests, whose duty it was to come by turns to the ta-

bernacle, would certainly have been stranger than the

previous lamentation of her fate. But, unfortunately,

it was not then in Jephtha's power to have done so

;

for the tabernacle was erected within the tribe of

Ephraim, and with that tribe Jephtha had gone to

war immediately after his victory over the Ammon-
ites. Some imagine that he built a little apartment

in which he immured his daughter alone. This would

have been his best plan no doubt, but in the words of

the ancient historian it is difficult to find it.—In a

word, this whole conceit, as it is extremely opposite

to the customs of the Israelites, so neither can it,

without a total disregard of consistency, be pinned

upon the words of the author. For a Catholic, who
holds vows of chastity to be pleasing in the sight of

God, and has them always before his eyes in the

church to which he belongs, to give such an exposition

of this passage, might not be reprehensible. But, that

members of the Lutheran and Reformed Churches,

who disapprove of such vows, should ever have allowed

themselves to patronize it, is past my comprehension.

Josephus, in his day, had no other idea, than that the

daughter of Jephtha was actually put to death, and

only remarks, that it was an illegal act, and must have

been a sacrifice displeasing to God, Antiq. B, V
c. 7. § 10.
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ART. CXLVI.

Ordinances that lessened the inconveniences of rash

Vows.

§ 3. That certain vows, of which the literal fulfil-

ment would have proved injurious or burdensome to

the vower, might be redeemed according to a certain

rate, has been cursorily noticed in the preceding Ar-

ticle. When any man devoted himself and his person

to God, this rate was seemingly settled by the civil

magistrate ; but in the case of houses, lands, or cat-

tle, by the priest ; and in both cases, according to

particular rules ; so that although less than the legal

sums might be accepted, more could never be de-

manded.—See Lev. xxvii. 11,—-15, 18.

In this way, therefore, there was always at hand a

judge, authorized, in some cases at least, by the power

of remission, to mitigate the severity of rash vows.

There might, however, arise other more momentous

cases of vows, requiring a judge invested with power

from God himself to declare them not binding, or to

commute them into money ; as, for instance, when any

thing sinful had been vowed, and the vower was not

absolutely certain of its sinfulness ; or when the vow,

by a variety of unforeseen circumstances, became in

course of time too great a burden, and perhaps hurtful

to health. Now the analog of the abovementioned

law seems to imply, that in such cases, recourse was to

be had to the priest, and that his remission might be re-

garded as God's. In the book of Ecclesiastes, (v. 5, 6.)

T 2
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mention is made of a messenger of God, before whom
the rash vower says, It was an error : and this mes-

senger could hardly be any other than the priest. In

fact, an authority ordained of God, with power of re-

mission, seems absolutely necessary for the prevention

of much misery and torture from conscience, provided

the Deity accepts of vows ; and on this very account,

I cannot persuade myself, that vows are either by na-

tural religion, or Christianity, binding, or acceptable

to God ; because neither the one nor the other directs

us to any person invested by God with such a power,

to whom we may turn for relief, in the case of having

made rash, foolish, or sinful vows.

A very remarkable ordinance respecting vows made

by daughters and wives, is given by Moses in the

xxxth chapter of Numbers. If a father happened to

hear that his daugnter, while yet living in his family,

had made any vow, he might annul it, and it was

then, as of course, remitted by God himself: only he

durst not delay doing so ; for if he did not instantly

avail himself of his right, but kept silence as to such

a vow, from one day to the next, it became binding.

A husband, in the case of vows made by his wife,

had the very same right, and indeed with a twofold

addition. For, in the first place, he might even an-

nul a vow made by his wife before marriage, although

confirmed by her father ; and in the second place, al-

though the husband did his wife the injustice of allow-

ing her vow to become vfmd by his too long silence,

yet even in that case she was freed from its obligation.

He, the husband, says Moses, ver. 16. shall bear the

blame. She was, therefore, blameless in the sight of
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God, "if she obeyed licr husband, and did not keep her

vow.

With respect to the vows of sons in a state of mino-

rity, and under the care of their parents, I find no-

thing expressly ordained by Moses.

Nor yet do I find any ordinance against interested

persuasions to the making ofvows. In other words, I

rind nothing with respect to what in Catholic coun-

tries is wont to be accounted the most essential part

of the law of vows. This chasm in the law of Moses,

no one will wonder at, who recollects, that from him

we have not a system of laws, such as are the Institu-

tions of Justinian, but only single edicts occasionally

promulgated. Most probably, in his time, nothing

had taken place to render an edict against such per-

suasions necessary. The republic to which he gave

laws, was yet in its very infancy, nor had any indivi-

dual Israelite, as yet, property in land. Abuses only

creep in by degrees ; and, of course, the laws con-

cerning vows, among a people that are become rich,

and have had priests for centuries, will embrace a

wider range, and be more various, than in the first

forty years of their existence. Add to this, that the

Israelitish priests were neither curates nor confessors,

and did not so much as live in the same cities with

the other Israelites ; so that they had not such oppor-

tunities of prompting them, from interested motives,

to make vows. In these circumstances, ages may

have elapsed before one cjftmple of any such abuse

occurred ; and, in fact, I cannot recollect one in the

whole compass of the Israelitish history.

I 3



CHAPTER XII.

Part II.

—

of debts, pledges, and usury.

ART. CXLVII.

General Remarks on the great difference between our

Lawsy and those of the Israelites, respecting matters

ofDebt.

§ 1. In nothing, perhaps, do the Israelitish laws de-

viate so far from our own, and, I may add, from all our

ideas of equity and possibility, as in regard to matters

of debt. They here confessedly bear the stamp of

high antiquity, and shew that they were written for a

nation, the principles of whose government were per-

fectly different from ours, and before chicane had in-

vented evasions, or made immunities necessary. We
find in them a mixture of mildness unknown to our

laws, and of severity, to which, in Germany at least,

we are strangers. The circumstances of the people

to whom they were given, were, no doubt, in every

thing that has even the most distant relation to mat-

ters of debt, quite different from ours : of course, the

laws necessarily were so likewise.—I proceed to spe-

cify some instances in illustration of this.

The Israelites were a poor people just delivered

from slavery. We (not excepting, perhaps, many
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among us who receive alms) are rich, compared

to the generality of them, taken on an average.—

Among them, therefore, lending was at first, in some

measure, alms ; and they borrowed, for the most part,

not as we do, for the sake of making profit with the

capital, bat from real indigence. In this situation,

they must have continued for some generations after

the time of Moses ; for it is generally a long time be-

fore a poor nation becomes rich.

And yet Moses made this provision, that as soon as

they had conquered Palestine, there should not be

one individual without property. Every one had his

hereditary land, which he might alienate until the

fiftieth year, but not for ever. Poverty, therefore,

never prevented the safety of what was advanced in

loan; and of an insolvent debtor, destitute ofproperty,

on which execution could be made, they had hardly

an idea.

But allowing that a debtor had no longer either

land or moveables, still, as slavery was introduced

among the Israelites, he might be sold, and his debt

paid by the price of his own person,—a very speedy

mode of evicting payment, no doubt, but among us

altogether out of the question.

Chicane was yet unknown -^ for the people, from be-

ing but one family, had scarcely grown into a nation*

;

and having been under the hardest slavery, during

T 4

* If the common chronology he correct, according to which the

Israelites sojourned in Egypt '2\5 years, they must have doubled

their numbers every 3 5 or 16 years. Jn this way, they could not,

in ibe year of Moses' birtb (80 years before the Exodus), have been
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which they had had little time to think about law-

suits, they always pled their own causes before the

courts of justice; and of advocates they knew no-

thing.

In ancient states, the administration of justice was

in general expeditious, and particularly so in Asia,

where its very summary procedure has been preserved

unto this day. Tedious law-suits, therefore, on mat-

ters of debt, were never dreamt of, as among us. The
whole dispute was probably decided in a single day j

and if the debtor was unable to disprove his obliga-

tion, nothing but actual payment, as is still figurative-

ly the case in some obligations, could release him from

it. If he did not pay, objects of execution were al-

ways at hand. The produce of his land, until the

year of jubilee, and all his property besides, even to

his very person, and that inclusive, might be sold or

seized by the creditor.

The condition of all who were Israelites by birth,

Mas perfectly equal. There were no noblesse, enjoy-

ing the benefit of a milder law, particular exemptions,

and a competent subsistence from their estates, though

altogether immersed in debt. Whoever could not

pay, was exposed to public sale. I do not, by this

observation, condemn all the rights and privileges of

our nobility. A great part of their estates are, in

fact, not the property of the possessor, as such, but of

the feudal lord, on whom they have been bestowed

for specific purposes ; and ^Jiey cannot, therefore, in

Stronger than 1 8,800 men ; 1 6 years earlier, they would only amount

to 9900; 32 years earlier, to 4950 j and 4-8 years earlier, at most

to 2475.
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justice, devolve to the creditor, as the debtor's inde-

pendent property, not even so much as the rent of

them. I only say, that among the Hebrews, there

were no such nobility, privileged in their persons and

estates, to form any exception from the general rule ;

and that, consequently, their laws as to debt, could

not but have a very different aspect from ours.

As to commerce, Moses did not chuse to give it

any encouragement, but wished that all his people

should subsist by agriculture ; or if he permitted any

of them to live by pasturage, it was rather a matter of

tolerance than of approbation, as it but half accorded

with his views. In his laws relating to debt, therefore,

a regard to the'interests of commerce was not to be

looked for.

All these circumstances taken together could not

but produce a set of laws respecting matters of

debt, very different from, and, no doubt, much more

compendious than what we know in Germany.

With regard to the article of payment, the Hebrew
law was more severe than ours

; yet still only in such

a degree, as to hold the due medium between that ex-

cessive lenity of our system, wThich goes to the total

abolition of all credit, and the fearful severity of that

established in the neighbouring country of England

;

which though celebrated for the general mildness of

its laws, exhibits, in this point, an example of the

greatest rigour. In Germany, the debtor has so many
privileges, that the creditor is always badly off, ex-

cept in the case of bills of exchange, where the foun-

dations of the law are altogether peculiar j and in

some German provinces, where the jus taxationis is
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established, nobody can, on a judicial mortgage of

10,000 or 100,000 rix-dollars, lend 100 dollars, unless

he chuses to depend on the caprice of the debtor, or

the courts, and to trust for payment, to the appear-

ance of honesty in the borrower. An exception to

the law, so tremendous as that of a letter of respite, I

will not so much as notice. The dread of it must

ever render all manner of loans insecure, until sove-

reigns shall learn that it is true clemency to renounce

the exercise of such a right ; and, instead of exercis-

ing it, rather to pay for debtors, or to cancel all debts

at once.

In England, on the other hand, the seventy of the

law is here too great. If, on proof of the debt, it is

not instantly paid in court, or acceptable security for

it presented, the poor debtor must from court go to a

frightful and expensive prison, out of which he never

comes, until he pay not only the last farthing of the

debt, but also the dues and demands of the jailor,

whose trade it is to make profit of him, and to lead

him into new debts. Of these prisons, even an Eng-

lish justice of the peace, viz. Fielding, in his History

of a Foundling, has exhibited a most true and ani-

mated representation, as far at least as it goes ; but

he has only drawn one side of the picture, in describing

the situation of the richer and better sort of prisoners.

That of the poorer has a far more dismal and afflicting

aspect ; and often produces the jail or hospital fever,

a disease closely akin to the plague, and by which

the judges have sometimes been infected on the

bench. Here, it is said, often lie pining in wretched^

and idleness, no fewer than 20,000 debtors; a
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number sufficient to form an army, were they not,

from the effects of confinement on their health and

their limbs, disabled from marching against the enemy.

To this degree of rigour, which it has actually been

often in contemplation to mitigate, the Israelitish law

in the time of Moses, did not extend. It is true it

allowed the insolvent debtor to be sold as a slave ; but

betwixt slavery, which is in some measure a means of

payment, and perpetual imprisonment, by which the

creditor can never be paid, if the debtor has nothing,

there is a very great difference. The slave enjoys the

air, keeps his health and the free use of his limbs, which

by tedious confinement become as good as lame : he

gets work to do, and has not to endure the afflicting

languor of solitude and idleness. His master will take

care of him, were it only from interested motives ; at

any rate, he has no occasion to plunge himself deeper

in debt, in order to gratify the avarice of a hard-

hearted jailor. He may be kept clean without much

expense ; nor would his master be willing that he

should be eaten up with vermin. If he be dutiful

and industrious, he will probably gain the affections

of his master, which will render his condition as a

slave tolerably comfortable.

In other particulars, as, for instance, with regard to

usury, and the extinction of all debts at the year of

jubilee, the Mosaic laws are milder than any in use

among us.
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ART. CXLVIII.

Judicial Procedure in cases ofDebt—Legal Execution,

and its Objects.

§ 2. So much on this subject in general.—I must

now mention more particularly the Mosaic ordinances

with regard to debts. Here, however, there are very

great chasms in the written law ; for as to almost

every thing which a lawyer would expect to meet

with at the very outset, Moses is perfectly silent, that

is, he acquiesces in the laws of usage which he found

already in force. We have from him, as has been

already more than once observed, (Art. XVI. and

CXLVII.) no system of laws, in the form of Institu-

tions, but merely single edicts recorded in historical

order. Where the consuetudinary law, already in

force, was unquestionable, and required no confirma-

tion, and where he found it unnecessary to make any

change in it, he gave no edict ; and in such cases,

therefore, the chasm really is not in his law, as it then

was, but only in our knowledge of it.

The judicial procedure seems to have been quite

summary, and to have been regulated by the princi-

ples of natural justice, without chicaneries or eva-

sions
; just as might have been expected among a

people as yet strangers to cunning, before the inven?

tion of legal quirks ; and where every thing was ma-

naged by oral proceedings, without advocates. Mo-

ses, at least, nowhere finds it necessary to mention,

how a debt was to be proved before the judge. Here,
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therefore, our knowledge of the Mosaic law is nothing

but chasms, which I do not at all attempt to rill up ;

because that must be done from the principles of na-

tural justice, of which every reader can judge and

decide without my assistance.

That this rapid Asiatic justice, which, perhaps, de-

cided in the most weighty cases, in a single quarter

of an hour, must have been liable to very great abuses

where the judges were dishonest, I readily believe

The book of Job, which, in my opinion, was written

before the Mosaic law, probably by Moses himself

between his 40th and 80th year, and which describes

the manners of the kindred Arabian nations, gives

repeated representations of scenes of the most severe

oppression exercised on debtors by unjust creditors,

which could scarcely have been possible had the ad-

ministration of justice been formally tedious. Sec

chap. xxii. 5,—9. xxiv. 6,— 12. To these examples,

I shall often have occasion to refer.—At the same time,

this expeditious procedure had its advantages ; and

its evils, which, like all progressive corruptions, went

on for a long time before they became enormous, ap-

peared but very trifling in the time of Moses, because

the people were yet honourable and brotherly ; and

the more especially, as Moses, after the advice of sage

experience, appointed proper judges, and allowed

cases that were truly dubious, to come, by speedy ap-

peal, from the judge over 10, to that over 50, and then

to those over 100, and over 1000, in succession

:

which could not but impress every one of them with

the dread of any unjust decision reaching the ears of

Moses himself in the last instance. At anv rate, we
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do not find, among all the Mosaic edicts, any one di-

rectly levelled at those abuses of summary justice,

which are described in such animated language in the

book of Job.

Besides the pledge which he might have lodged

with his creditors, and concerning which I shall after-

wards particularly treat, every Israelite had various

pieces ofproperty, on which execution for debt might

readily be made. Moses nowhere determines in what

order these were to be seized and applied for pay-

ment ; leaving this point also to be regulated by the

established law of usage. But the following were the

Objecta JE.vecutioniSy which might be expected to be

found with every Israelite, how poor soever.

1 . His hereditary land ; that is, as soon as the

people were come into Palestine ; because, as already

remarked in Art. XLI. and LXXIIL, no Israelite

could be born without such land, or, at least, without

a right to the inheritance of his forefathers, which

returned to him after the year ofjubilee. The credi-

tor, therefore, had always to do with a debtor posses-

sed of a domicil and landed property. This hereditary

estate could not, indeed, be transferred to the creditor

in perpetuity, because all the lands were inalienable ;

but he might naturally attach its produce until the

year of jubilee. In the Pentateuch, this latter parti-

cular, it is true, is not expressly stated ; but we need

not wonder at this, considering that Moses gave his

laws to the people, while yet destitute of hereditary

lands, and wandering in the wilderness. What, how-

ever, would have been the legal procedure, and under

what limitations the* creditor might seize on the pro-
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duce of the forty-two harvests, between two years of

jubilee, we may see from the laws, which determined

the procedure in the case of a person selling his land s

that is, more properly speaking, the crops of his land,

on account of poverty. These are to be found in

Lev. xxv. 14,— 16, 25,—28.; and have been treated

of under Art. LXXIII. To sell land, by reason of

poverty, is, besides, in general, nothing else than to

sell it for the purpose of extinguishing debt.

2. Houses. These, with the sole exception of the

houses of Levites, might be sold in perpetuity, Lev.

xxv. 29, 30.

3. Clothes. With regard to these, Moses nowhere

expressly declares himself; but from the analogy of

his law of pledge, it is probable that the necessary

pieces of clothing were not permitted to be seized,
(

and stripped from off the person of the debtor, as

might be done by merciless creditors among the

neighbouring nations* ; for he even commands the

creditor, (Exod. xxii. 26, 27.) who had taken in

pledge his poor neighbour's upper garment (which

was a large square piece of cloth, that was wrapped

about the body by day, and served as a coverlet by

night) to restore it again before sunset. Now, if the

creditor had not so much as a right to the clothes

lodged with him in pledge, still less is it likely that

the law would adjudge to him unpledged clothes. In

* In the book of Job, xxii. 6. the unjust man is represented as

extorting pledges, without having lent, and as stripping the naked of

their clothing; and in such cases, the distrained debtor was obliged

to pass he night without a covering, in the cold. chap, xxxiv. 7,
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fact, it is too barbarous to strip any man of his rai-

ment, and leave him to go naked : the sale of his

person into slavery is by no means so cruel ; for the

slave does not lose his health by cold and wet, because

his master must find him in food and clothing.

It appears, however, that the above-quoted law of

Moses concerning the upper garment, had, by a very

strange misconstruction, in process of time, given a

handle to the exercise of a claim in the highest degree

absurd. It is merely of pledge that Moses speaks

;

and the natural meaning of the law is, that no one

would leave his under garment in pledge, and go na-

ked from the presence of his creditor with what he

had borrowed ; while, on the other hand, there might

be frequent cases where a man, to the great detriment

of his health, having pledged his upper garment, must

lie all night without a covering. He, therefore, enac-

ted the law in favour of the latter, and did not think

it necessary to say a word about the former. But

when the Jews came to regulate their procedure solely

by the letter of his law, as that made no mention of

the under garment, so in the time of Christ, we find

cruel creditors claiming the under garment of their

debtors ; but at the same time, quite conscientiously

leaving with them the upper one, which Moses had

expressly privileged. This I infer from a passage in

the sermon on the mount, which though in itself ob-

scure, receives great light from a comparison with

Exod. xxii. 25, 26., and from the conjecture above

stated, upon it. Whoever mil go to laxv with thee, and

take thy Q^nuvoc) under garment, let him have thy
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(ifjLxriov *) upper one also, Matth. v, 40. If a man w ent

to law with another, and was determined to aecept of

nothing else in payment but the very shirt offhis back,

he must have conceived that he could urge a legal right

to it, or at least the semblance of one ; or that else his

complaint, instead of being admitted by any court,

would, without their once citing his adversary, be

dismissed as futile. We must suppose a court to be

incredibly corrupt or imprudent, if we can doubt this.

Now, that a person, to whom I am nothing indebted,

should urge a claim to my under garment, is what I

can scarcely comprehend. The case, therefore, which

Christ puts, is most probably this : " I have borrowed
" from some one, and as I cannot pay, my hard-hearted

" creditor, with the help of the law, means to strip

" me of my clothes. To my upper garment he can
" put in no claim, because it is privileged by Moses ;

" and, therefore, he directs his attack against my
" under garment, which I wear over my naked body.

" Here, on the one hand, the summumjus, as it is cal-

vol. ir. u

* That £«-«» is properly the under garment, worn next the skin,

has been shewn by expositors, on this passage, particularly by Ra-

phtl ; whereas 1/k.x-iov is the upper garment, which a person could

put off without being naked ; see Matih. x. 50., where the blind

man threw it off, not to impede his walking ; and Acts xii. 8., where

Peter puts it on, after having girt himself, that is certainly, havino-

on. his under gaiment. On this passage of Matthew, Theophvlact

says, " The ^tuv is properly what we otherwise call Wokx^ktm but
'• the ipxTtov, that garment which may be cast off." lie indeed adds,

that these terms are sometimes used indiscriminately; but as they

are here used in contradistinction, it is manifest that they are to be

understood each in its proper meaning.
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" led, is, no doubt, in favour of my creditor ; but, on
" the other, perhaps the highest equity, and even
M humanity itself, pleads for me." In this case, the

admonition of Jesus is to this effect :
" So far should

"it be from your desire to act unjustly, or manifest

" exasperation, and vow revenge, against a cruel ere-

" ditor, that, if your under garment does not suffice to

" pay him, you ought to give him even the upper one,

Si although he could not get it by any judicial decree.'
5

4. The person of the debtor ; who might be sold,

along with his wife and children, if he had any.—
This, as an object of execution, Moses does not ex-

pressly point out, any more than he does any of the

foregoing ones ; but it is plainly to be understood as

such, from the whole analogy of his law ; and we find

it was actually in use. What he says in Lev. xxv. 39.

of people sold, by reason ofpoverty,for servants, must

refer to what was usually done for the payment of

their debts ; for he is not there speaking of those who
were sold for the payment of any thing stolen : but

his words expressly are, If thy brother beside thee be-

come poor, and be sold to thee as a servant.

Among the neighbouring nations, the same law

was in common use. In the book of Job, xxiv. 9.

we thus read : He (certainly not the man of compas-

sion) tears the suckling from the breast, and takes the

child of the needyfor a pledge. This severity towards

sucklings, which must very often have been unjust,

could not possibly have taken place, but where it was

usual to seize an insolvent debtor, with his wife and

children, as slaves.—In 2 Kings iv. 1. we see a credi-

tor demanding the two sons of a debtor, who had died
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without paying him, as servants ; nor was there any

means of saving them from bondage, but actual pay-

ment of the debt.—In Isaiah, 1. i. it is regarded as

quite a common thing for a debtor to have sold his

children to the usurer ; which certainly he would

never have done voluntarily, or unless he could have

been legally compelled.-—Thus far go the examples

which I have found previous to the Babylonish capti-

vity, and which properly belong to the Mosaic law.

When the Israelites returned from that captivity,

we find (Nehem. v.) some rich persons exercising the

same right over their poor brethren that were their

debtors : appropriating to themselves, for payment,

not only their land, but also their sons and daughters,

and at last seizing on themselves as bond-slaves. This

was, as I believe, conformable to the Mosaic law ; but

they had, which w?as contrary to that law, taken inte-

rest from their brethren, and generally shewn them-

selves usurers ; so that there was much cause of com-

plaint against their thus inflaming their accounts of

debts by illegal usury. In this extraordinary emer-

gency, Nehemiah espoused the cause of the poor, and

compelled the rich, against whom he called the people

together, to remit the whole debts ; in vindication of

which measure, he nowhere appeals to the authority

of Moses, but to the demands of equity. He, more-

over, exacted an oath from the rich, that they would

never afterwards press them for payment of those

debts. This procedure of Nehemiah has, properly,

nothing to do with the Mosaic law, but much resem-

bles the measure of Novce Tabula7

, sometimes spoken

of at Rome, when the burden of debts became ex-

u 2
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cessive. It was a measure altogether extraordinary,

which the previous illegal exaction of usury, and the

poverty of a people but just returned from captivity*

rendered lawful or necessary. Its being put on re-

cord, however, may doubtless have contributed to

the declarations made in later times by the Jewish

lawyers against the sale of debtors for bondmen.

The last example which we find of this law, occurs

in Christ's parable in Matth. xviii. 25. ; where a debt-

or, though a man of respectable station, his wife, his

children, and all that he had, are said to have been

ordered for sale ; but it is not certain whether Jewish

customs are pourtrayed in this parable j because Christ

represents a king as taking an account of his servants j

but the Jews had not had a king for thirty years be-

fore this period.

Afterwards, and since the Jews have lived among

nations whose laws are different, the sale of debtors for

bondmen, has gone so much into desuetude, that even

their most eminent Rabbins condemn it, and say, that

none but a thief can be sold as a slave. This may be

true of their time; but it is not true with respect to

the ancient Mosaic law, or of the period prior to the

Babylonish captivity*.

It would appear that the creditor who took his

debtor as a bond-slave, was in the Hebrew law called,

* The confutation of the doctrine of these Rabbins, is the subject

of a Dissertation published at Helmstadt, in 1741 ; De Debitore obai-

rato secundum Jus Hebraicum tt Atticum Creditori in Servitutem adjudi-

cando, quam prceside Julio Carolo Schlaegero cxamini submittit, Auctor,

Cur. Ludov. Wilpert, It proceeds partly on different grounds from

those which I have taken.
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in the proper sense of the term, Noges, (V*U) -, but

this I cannot maintain with certainty t.

The articles already mentioned, might, as objects

of execution, be looked for in possession of every Is-

raelite, however poor, unless he had previously sold

or forfeited them to a creditor. The three following

attachable articles may be added, as in possession of

the generality of people, viz.

5. Cattle. With regard to these, Moses indeed or-

dains nothing ; only we see from the book of Job,

that creditors were wont to lay hold of the cattle of

-debtors, in a harsh and unjust manner, Job xxiv. 3.

If, however, the debt was just, and the creditor did

not injure the debtor by pressing for payment, nothing-

could well be objected against the attachment of hi*

cattle, considering that the law authorized the sale of

himself and his family.

6. Household furniture. With regard to this ar-

ticle, we have a single cursory hint in Prov. xxii. 27.,

viz. that the surety who could not pay, ran the risk of

having the bed on which he lay seized by the credi-

tor. (It is merely the bedstead which is here meant,

and not the privileged upper garment, which served

as a blanket, or coverlet, to the bed, by night.)

7. Ornaments. The Israelites, and still more, the

Ishmaelites and Midianites, their nearest relations, as

descendants of Abraham, wore many sorts of golden

u 3

f The word two is frequently used in relation to the rigoruns ex-

action of debts by means of execution, and sometimes it is applied to

tyrannical domination. A more minute investigation would be Uiu

philological, and to a reader in quest of the Mosaic law, disagre
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ornaments, particularly ear-rings ; which they even

used to hang in the ears of their children, and supersti-

tion often consecrated them to the gods. In the Chal-

daic language, they had a name equivalent to holy

things, and were regarded as amulets against witchcraft

and diseases. It may also be, that, even without such

superstitious notions, and the more to shun all manner

of idolatry, they were dedicated to the true God.

These golden ear-rings, nose-jewels, and beads, were,

in fact, one of the readiest means of payment ; but

fashion may have rendered them so necessary, as to

make it very painful to parents to have them taken

from their children, especially if they fancied that, as

consecrated ornaments, they protected them against

all manner of evils. If they were dedicated to the

true God, the creditor, it was presumed, would not

seize them from the innocent children, or incur the

guilt of a sort of sacrilege, for such trifles. No doubt,

if a debt was just, such subterfuges and outcries would

not avail parents ; but in cases of unjust claims, in-

flamed by exorbitant and forbidden usury, the hard-

ship of having the consecrated jewels torn from their

infants, would be still more severely felt. It is pro-

bably this which is alluded to by the prophet Micah,

ii. 9.

As to ready money, which a debtor might have had

by him, it is scarcely to be mentioned as an object of

execution ; for where justice is summary, and the

debtor may be sold as a slave, no man possessed of

ready money, will ever allow matters to proceed to

such extremities.

I must again acknowledge the great chasms in our
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knowledge of this subject, and that we are ignorant.

in what order, and with what limitations, the different

attachable articles might be seized. We should, how-

ever, in general, know much less of them than I have

stated, if we had not taken advantage of what Moses

lias ordained on the subject of pledges ; and also, of

the charges against usurers, who, however unjust their

demands, always had recourse to the usual legal ex-

pedients to enforce them, and to extort what they had

no title to from their debtors.

ART. CXLIX.

Imprisonment not used as a compulsive measure to en-

force Payment ; and still less. Torture.

§ 3. Of other compulsory measures against debtors,

such as imprisonment*, Moses and his laws knew no-

thing : and in fact, where the debtor could be sold or

adjudged to his creditor, they were unnecessary.

—

Bond-service actually clears off a part of the debt, and

is not such a cruel expedient as imprisonment ; which

is only a new evil to the poor debtor, involving him

in additional expense for charges of maintenance. I

cannot better state its inefficacy, than in the words of

the well-known adage, Career non solvit. We shall

afterwards see, when we come to treat of Criminal

u 4

* I speak not here of imprisonment, as inflicted on a debtor in-

tending to run away, but as resorted to for a punishment by the cre-

ditor, and as a means of obtaining satisfaction, after his claim ii

proved, although his debtor has no thought of making his escape.
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Law, that Moses did not so much as denounce the

punishment of the prison against crimes, although it

was common in Egypt ; so much the less will it be ex-

pected, that in ordinary cases of debt, with the excep-

tion of that of fraudulent bankruptcy, he should have

resorted to such a preposterous punishment.

In later times, no doubt, imprisonment may have

been in use, as a means of compelling payment of

debt ; and we see, that Christ, 1500 years after Moses,

speaks of it in two of his parables, as a well-known

practice. Notwithstanding this, however, it is no

part of the Mosaic law, but of that foreign law which

the Jews had adopted during their long-continued

subjection to other nations. The one of these parables

is recorded in Matth. xviii. 30. ; where a debtor, of

some condition, who could not pay down on the spot

a hundred pence, is cast into prison. But it is not

certain whether this parable is contrived on the prin-

ciple of Jewish or foreign customs. In the other pas-

sage, Matth. v. 26. Thou shall not come outfrom pri-

son till thou payest the lastfarthing, it is probable that

our Saviour had not the subject of debt in his view ;

for the connexion of the passage seems rather to re-

late to an accusation made against a person, for some

outrage or injury. According to the Syriac idiom, to

pay the las
f,
farthingt might be equivalent to completing

the legal punishment ; and in Galilee, when the Ser-

mon on the Mount was delivered, the Syriac language

-was spoken.

A very frightful, and, indeed, quite horrible idea, of

the Hebrew law respecting debts, is entertained by

many people from their infancy, from an expression in
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Mattb. xviii. 34. where it is said, that flicking deliver-

ed the servant, who owed him an immense sum, unto

the tormentors, until he should pay it all. Now, a

more inhuman expedient for enforcing payment from

an insolvent debtor than torture, it is scarcely possible

to conceive.

But, allowing that debtor and torture, in the strict

sense, were here spoken of, still that cruel expedient

does not belong to the Mosaic law, which does not re-

cognize torture, no not even in cases of capital crimes,

as a means of cither extorting confession, or discover-

ing accomplices. Indeed, throughout the whole books

of the Old Testament, at least those which we have

in Hebrew, and which were written before the time of

Alexander the Great (for I must thus explain myself,

else I shall be unintelligible to a Catholic civilian)

we find no example of torture, no ordinances concern-

ing it, nor so much as a single word on the subject.

Besides, we have not the least ground for drawing,

from this parable, any conclusion respecting Jewish

customs : for probably it was framed not upon them,

but on those of the more eastern parts of Asia. It re-

presents a king as calling his servants to account, but

it was now SO years since the Jews had had a king.

But throughout the whole parable, it is not a com-

mon debtor who is spoken of, but a traitor, who had

laid his hands on the royal treasure, and who would

now be hanged, in such a case, for much less than

10,000 talents. With this criminal, the king, at first,

dealt mercifully ; only commanding him to be sold like

any common insolvent debtor; but when, by his unrea-

sonable severity towards one of his colleagues, who
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owed him the merest trifle, he had shown himself un-

worthy of the least compassion or lenity, the king al-

lowed him to be criminally tried for his defalcation, and

punished as a robber of the public treasure.

After all, it is uncertain, whether the tormentors, to

whom he is said to have been delivered, would put him

to the torture. For we shall afterwards see (Art.

CCXXXII.) under the head of Criminal Law, that

corporal and capital punishments were usually exe-

cuted by the king's life guard ; that the soldiers be-

longing thereto were called Tabbachim, (QVGB) Tor-

turers ; that to their care even state prisoners were

committed ; and, that as early as Joseph's time, the

prison for the king's servants was in the house of the

commander of the life guards. Most probably, there-

fore, this traitor was only condemned to perpetual im-

prisonment. But, to whatever punishment he was

condemned, it was not by the Jewish, and still less by

the Mosaic laws, that he was tried, but by those of the

more eastern countries of Asia.

ART. CL.

Of Pledge.

§ 4. Among the Israelites in the time of Moses, it

must have been very common to lend on pledge—and

that, according to the meaning of the word, in natural

law, which allows the creditor, in the case of non-pay-

ment, to appropriate the pledge to his own behoof,

withou: any authoritative interposition of a magistrate,

and to keep it just as rightfully as if it had been
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bought with the sum which has been lent for it, and

which remains unpaid.

But while pledges are under no judicial regulation,

much extortion and villainy may be practised, when

the poor man, who wishes to borrow, is in straits, and

must of course submit to all the terms imposed by the

opulent lender. This we know from daily experience

:

the persons who lend money extrajudicially on pledge,

being generally odious or contemptible usurers. A-

mong a poor people, such as wr

e must suppose every

people to be in their infancy, the evils of pledging are

still more oppressive. The poor man often finds him-

self under a far greater necessity of borrowing, than

we can easily imagine, because there is nothing to be

earned ; and the husbandman, who has had a bad har-

vest, or his crop destroyed by hail, or locusts, must of-

ten borrow, not money, but bread, or else starve. In

such cases, he will give in pledge, whatever the rich

lender requires, however greatly it may be to his loss.

Nor has he, like borrowers in our days, many articles

which he can dispense with, and pledge ; such as su-

perfluous apparel, numerous shirts, and changes of

linen, household furniture, and various little luxuries,

that are become fashionable among our poorest peo-

ple ; but he must instantly surrender things of indis-

pensable use and comfort, such as the clothes necessa-

ry to keep him warm, his implements of husbandry, his

cattle, and (who could suppose it ?) his very children.

Here the avaricious lender on pledge cannot but be

most heartily detested, and incur the universal execra-

tion of the people. And hence, in the book of Job,

which gives us some views of Arabian manners, such
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as they were a little before the departure of the Israel-

ites from Egypt, when the picture of a villain is drawn,

the author does not forget, as one trait of his charac-

ter, to represent him as a lender upon pledge. Thus

in chap. xxii. 6. xxiv. 7- He extorts pledges without

having lent, (an act of extreme injustice, which, how-

ever, may take place when the pledge is given, before

the loan is paid down,) and makes his debtors go naked

;

probably because he has taken their most necessary

clothes in pledge, and as unfeelingly as illegally de-

tained them.—-In chap. xxiv. 3. He takes the widow's

exfor a pledge ; so that she cannot plow her land, to

gain the needful for clearing off the debt ; and the ox,

thus pledged perhaps for a trifle, if it cannot be re-

deemed on the day of payment, becomes the certain

property of the greedy creditor. But the poor widow

thus loses ten times as much as he unjustly gains, un-

less he yet think tit to repair the injury done to her

land ; for she can now no more cultivate it, and must

be every day plunging deeper in debt and misery.—At
ver. 9. He takes even the infant of the needy for a

pledge, and, of course, if not duly redeemed, keeps it,

for bond-service, however disproportioned to its value

the loan may have been.

Moses by no means attempts to abolish the practice

of extrajudicial pledging, or to make such regulations,

as we have in our laws, whereby the pledge, under what

agreement soever given, may be sold to the highest

bidder, while of the price the creditor can only receive

the real amount of his debt. These are inventions to

be found only in the more elaborate laws of nations

farther advanced in opulence and refinement ; and
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which, in the present situation of the Israelites, would

have been impracticable and unavailing. Indeed,

among a people so poor, they must have proved detii

mental, had it been possible to put them in practice :

for no one would have been inclined to lend a trifle

(and to a poor borrower even trifles are important), on

pledge, under so many formalities, and when the way

to arrive at payment, instead of being short and sim-

ple, was through the interference of a magistrate. In

this way a needy person must always have found it dif-

ficult, if not impossible, to obtain a loan, particularly

a small one : which, among a poor people, is just as

great an evil, as can arise from fraudulent practices in

pledging. It will not, therefore, be imputed to Moses

as a fault, that his statutes contain not those legal re-

finements, which probably were not then invented,

and which even yet may be said rather to be in record

in our statute books, than to be in our practice.

They would have been dangerous to his people, and

peculiarly oppressive to the poor. He let pledge re-

main in its proper sense, pledge ; and thus facilitated

the obtaining of loans : satisfying himself with making

laws against some of the chief abuses of pledging.

Of these laws, one prohibited the creditor from go-

ing into the house of the debtor to fetch the pledge.

He was obliged to stand without the door, and wait

until it was brought him, Deut. xxiv. 10, 11. A per-

son in want, and much straitened for a loan, stands in

so dependent a relation towards his rich neighbour,

and is so humbled, that he will make many compli-

ances contrary to agreement and to justice. Now, if

the creditor himself may go into his house, he will
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probably be disposed to lay hold of the very best arti-

cle he sees, pretending that the pledge agreed on is

not sufficient ; or, at any rate, he may choose some

other pledge that strikes him as more valuable : nor

will the other party venture to remonstrate against it.

Such cases may, perhaps, have then happened, and

given occasion to this law. Such cases, at least, I my-

self recollect to have seen at the university ; where

pawn-brokers, that lent money to the students, came

into their apartments to choose their pledges : and yet

our students are seldom so submissive and humble as

other debtors.

Other laws of Moses prohibited the taking, or keep-

ing in pledge certain indispensable articles, such as,

1 . The upper garment of the poor, which served him

also by nightfor a blanket, Exod. xxii. 25, 26. Deut.

xxiv. 12, 13. If taken as a pledge, it was to be re-

stored to him before sunset
; for, says Moses, or rather

God by Moses, it is his only covering, in which he en-

wraps his naked body. Under what, then, shall he

sleep? Ifhe cries for it unto me, I will hearken unto

him ; for I am merciful. The better to understand

this law, we must know, that the upper garment of the

Israelites (Simla n^DlS?) was a large square piece of

cloth, which they threw loosely over them, and which

by the poor was also used for a blanket or coverlet to

their beds. Dr. Shaw, in his Travels through Barba-

ry, has given the best description of it, under its mo-

dern Arabic name Hyke*. It might be laid aside in

* See Art. Natural History, ch. iii. § 7. p 224. of the edition of

1757. '• These Hykes are commonly six ells long, and five or si*
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the day time, and, in fact, in walking it was so trouble-

some, that labouring people preferred being clear of it,

and were then, what the ancients so often call naked.

When they had to walk, they tucked it together, and

hung it over their shoulder. By night it was indispen-

sable to the poor man, for a covering : at least, it was

at the risque of his health, and even his life*, by expo-

sure to the cold, if he wanted it : for in southern cli-

mates the nights, particularly in the summer, are ex-

tremely cold.

" feet broad, and serve the Kabyls, as well as the Arabs, for a com-
" plete dress," [this means, when they choose to go in full dress, and

is put in contradistinction to their half-dress, that is, when they wear

only their under garment] " by day ; and as they sleep in their

" clothes, as the Israelites did (Deut. xxiv. 13) it becomes their co-

" vering by night. It is a wide and troublesome sort of garment;

" frequently getting into disorder, and falling to the ground ; inso-

" much that the wearer is every moment obliged to raise and fling it

" around him."

Niebuhr, in his description of Arabia, p 64. says, " The reader will

" not, perhaps, suspect that this same trifling apparel of the common
" Arab, likewise constitutes the furniture of his bed. He spreads

" out his large girdle, and forms with it an under bed ; and then with

" the Hyke that he throws across his shoulders, he covers his whole

" body and his face, and sleeps naked betwixt the two in peace and
'* contentment"

* It was, properly speaking, one single night's exposure to the

cold, that caused the very sudden death of Mr. Von Haven ; See Nie-

buhr (i p. 369 ) who, in various passages, notices the dangerous con-

sequences of thus catching cold : and the principal circumstance that

he mentions concerning it is, that the oppressive heat of the apart-

ments induces people to prefer sleeping on terraces, or otherwise in

the open air ; which does not hurt those who take care to cover their

face and head sufficiently; but is extremely dangerous where that

is neglected,
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In my German translation of the bible, I have ex-

pressly rendered the word Simla by Bett-Tuch, (that

is, bed-cloth) because I could find no German term

at once equivalent to Oberldeid and Bett-Tuch.—
From several passages it will appear that it must have

meant a cloth, and in particular, one for a bed ; for

example, Gen. ix. 23. Exod. xii. 34. Deut. xxii. 17.

But this remark does not so properly belong to this

place, as to my Hebrew Antiquities, § 26. p. 44. hither-

to printed solely for the use of my hearers, but which,

since it is desired, I mean to give to a bookseller for

publication at next fair ; and therefore here venture

to quote.

2. Mills and mill-stones, Deut. xxiv. 6. The Israel-

ites had no public water or wind-mills. To the form-

er, in most districts, the necessary supply of water

would have been wanting, and the latter were hardly

as yet invented*. Every one was, therefore, obliged

to grind his corn in his own house, and, for that pur-

pose, had either a hand-mill t, or one somewhat larger,

driven by asses. Now, such a hand-mill, or the stone

of the larger sort, would, no doubt have been a most

likely pledge to enforce speedy payment of a debt

:

but then the debtor, even though not absolutely poor,

* In Egypt, whence Moses conducted the Israelites, Mr. Niebi I :

saw neither wind nor water-mills; and the same was the case in

those parts of Arabia which he visited. I will not, however, deny,

that in some parts of these countries there now are water-mills. Abu!-

feda expressly mentions—but, indeed, as something remarkable in

geography— that the brook Arnon drives some water-mi'.is-

windmills I recollect no accounts.

| They are described iu Kiebuhr's Arabia, p. 217,
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would thus, if unable to pay at the proper time, have

been brought into a difficulty, utterly disproportioned

to his loan ; for however abundant his corn, he and

his family must have wanted bread.

By the analogy of these laws, other sorts of pledges

equally, if not more indispensable, such as the utensils

necessary for agriculture, or the ox and ass used for

the plough, must certainly, and with equal, and even

greater reason, have been restored. But we need not

wonder that Moses does not mention these examples,

as he gave his laws in the wilderness, and before the

Israelites had any land to cultivate ; opposing only

such abuses as had already become notorious. At
the same time, the law in Deut. xxiv. 12, 13. is ex-

pressed in such general terms, that we cannot but see,

that /he pledge, under which thedebtor mustsleep, is mere-

ly given as an example, and conclude, of course, that,

in general, from the needy no pledge was to be ex-

acted, the want of which might expose him to an in-

convenience or hardship ; more especially when we
find the lawgiver here declaring, that God would re-

gard the restoration of such pledges, as almsgiving, or

righteousness. And so it was in fact ; and at the

same time attended with no loss whatever to the cre-

ditor. For he had it in his power at last, by the aid

of summary justice, to lay hold of the whole property

of the debtor, and if he had none, of his person ; and

in the event of non-payment, to take him for a bond-

slave. Ihe law gave him sufficient security; but

with this single difference, that he durst not make

good payment at his own hand, but must prosecute.

This term prosecute, has a terrific sound, when we
vol. 11. x
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associate it with the idea of our tedious judicial proce-

dure : but the rapidity of Asiatic justice gave no roon*

for the indulgence of such terrors and objections.

ART. CLL

Of Suretyship.

§ 5. Concerning suretyship, or warrantry, I recol-

lect nothing in the Mosaic writings, except that the

term expressing it, Tesumat-jad, (T1 JTOpn) that is,

giving or striking hands, once occurs, where the cir-

cumstances of perjury are enumerated, Lev. v. 21. (of

the Hebrew text, but vi. 2. English version.) It is

mentioned more frequently in the Proverbs of Solomon,

who gives very earnest admonitions respecting it.

To the Mosaic law, therefore, the consideration of it

does not properly belong ; but I do not, by so sayings

mean to insinuate, that in the time of Moses there

was no such thing in use, or that it would not have

been accepted ; but only that the matter was then de-

cided altogether by natural justice, and the law of

custom ; that it was seldom resorted to ; and that

there had arisen no difficult law-suits, to require any

decision from Moses respecting it ; so that we do not

know what was then the legal process in the case of

suretyships.

In Solomon's time, on the contrary, when trade

and commerce became brisk and extensive, suretyship

must have been more frequent, and the source of great

misery to many who allowed themselves to be incon-

siderately involved in it. The surety was treated with
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the very same severity as if lie had been the actual

debtor ; and if he could not pay, his very bed might

be taken from under him, Prov. xxii. 27- Solomon,

who, as king, might himself make laws, considered

such a person as not a good moral character, and not

entitled to much sympathy or favour from a court.

What were his reasons for this, it belongs not to my
subject, but to ethics, to shew. The man who readily

becomes surety for large sums, may, no doubt, appear

generous, but certainly is not honest in the highest

sense of the word ; for unless he knows the whole cir-

cumstances of the person for whom he becomes bound,

and is resolved to consider the whole sum which he

insures precisely as an alms given to him, and is wil-

ling, as well as able, to pay it for him without all

grudge, he is, in a moral sense, an impostor, with ali-

bis good heart, and a very pernicious member of the

community. But with all this, I am not here con-

cerned ; nor yet with the formalities of suretyship,

which probably consisted in giving of the hand ; for

what we know of the practice is posterior to the day*

of Moses.—See Prov. vi. 1,—4, &c. &c. Job xvii. 3.

It would appear that the hand was given, not to the

creditor, but to the debtor, for whom the person was

surety, in the creditor's presence. For Solomon warns

his son against giving his hand to a stranger, that is,

against being surety for a person unknown, and advises

urging him to whom the hand was given, and in whose

power the surety was, to pay his own debt : so that it

must have been to the debtor that the hand was given.

X 2
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ART. CLII.

Ofthe Equity oftaking Interest, and the Reasons there-

of ; which ice mast knoxv, in order to our forming a

rightjudgment of its prohibition by Moses*.

§ 6. The taking of interest from Israelites was for-

bidden by Moses; not, however, as if he absolutely,

and in all cases, condemned the practice ; for he ex-

pressly permitted interest to be taken from strangers

;

but out of favour to the poorer classes of the people.

In order the better to understand his laws on this sub-

ject, we must call to mind the arguments on which the

equity of interest rests. They are the following.

1. The danger of losing the capital, which danger,

and the actual loss of it in some cases, it is but reason-

able should be compensated by some profit.

This argument is not applicable to every loan : for

sometimes there is not the least risk in lending ; as,

for instance, when we have a pledge in our hands, and

are prohibited by no law from directly appropriating

it to our own use, in the event of non-payment. Risk

likewise, in general, only serves to raise the rate of

interest. When five per cent, is allowed by law, on

perfect security for the capital, a man will readily

lend at four or three and a half per cent, j and if the

* What I here advance on this subject, will be found somewhat

more fully detailed In my Dissertation, De Mente ac Ratione legis

Mosaics Usuram prohibentis, the first which I ever delivered here at

Gottingen, on the 30th of October 1745, and reprinted with addi-

tions in my Syntag. Comment, par. II. "
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security is such, that on an hour's warning he may
have his money again, he will lend even at three, or

two and a half. On the other hand, where the risk is

great, he will not be willing to lend at the legal rate of

five or six per cent. ; but will either refuse, or else

unconscionably insist upon a higher interest, by way

of payment for the risk he runs.

2. The advantage which the borrower derives from

our capital.—If a merchant, with 100 rix-dollars of

mine, gain 30, or 100 more, it, no doubt, costs him

some trouble, and the exertion of his abilities ; but

neither of these would make him this return, if he had

not my money. Is it then hard or unjust that lie should

share with me a part of his profit ? The five or six per

cent, allowed by law, is but a mere trifle compared to it.

We see here again, that this argument docs not

hold of all loans ; for, in many cases, the borrower

will make no gain with the money, but merely avert,

some want, such as that of food or clothes, i£ he be in

poverty; or procure himself some pleasure, lawful or

unlawful, or pay off some pressing creditor. In gene-

ral, it only holds when money is borrowed by a rich

man, who is a good ceconomist, or by a person who

can apply it to the purposes of trade, as a merchant

does, or by one who means to invest it, in landed pro-

perty.

If, however, we rest (as writers on the subject often

do) with only these two arguments already mentioned,

as sufficient a indications ofthe equity of interest, then*

will still remain a great chasm in our reasoning, which

can only be completed by the following consideration,

x 3
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wherein we have at once the weightiest and most uni-

versal argument in its favour, viz,

3. That the profit which we might ourselves derive

from our capital, by keeping it in our own power,

ought, injustice, to be made good to us by the person

to whom we lend it.

I will not here speak of the profit which a merchant

may make of his capital ; for that is so great, that a

debtor could hardly agree to make it good, and there-

fore merchants do not readily lend out their capitals

;

I only speak of that moderate profit which any one may

in general gain. From time to time, pieces of landed

property come to sale : A man that has the command

of money may purchase them, and thence derive a

yearly revenue, which is very secure. Allowing that

such property, when leased, should yield only two or

three per cent, (though the good steward, who ma-

nages it himself, will commonly have something for

his trouble, and make it produce one or two per cent,

beyond the rent), still it is highly reasonable and just,

that another person, to whom the use of such money

is given, should pay interest, and that somewhat great-

er than a farm bought with it yields of rent ; because

it is always more advantageous and secure to vest

money in land yielding but three per cent., than to

lend it at four. Admitting too, that the borrower

were to gain nothing by the loan ; that his poverty

would oblige him to buy food and raiment with it

;

•or again, that he had gaming debts to pay with it -

still that does not affect the justice of exacting interest,

because the creditor might always be making some-

thing of the money himself
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ART. CLIII.

Tn'O different sorts of Interest, or Usury ; on Money,

a?id on Produce lent—Remarks on the latter.

§ 7. Moses distinguishes the usury which he pro-

hibits among the Israelites in Lev. xxv. 37. into two

sorts

;

1. Usury on money, which he calls Nesthech (IX*J)
;

although indeed this term is sometimes used in a more

extensive sense. About the derivation of it, which

belongs only to philology, most of my readers will not

trouble themselves, and will probably thank me, when

I spare them the deduction of etymologies that are.

doubtful, and serve, in the end, to throw no light

on the subject. For the satisfaction, however, of

those who are more curious, I refer them to my
Dissertation, De mente et rationc legis Mosaica? Usu-

ram prohibentis, (Syntag. Com. II. 9.) where they

will find some observations on the terms used by Mo-

ses on this subject.

2. The other kind of usury was that upon natural

productions, such as corn and fruits ; and is called by

Moses, Marbith (rYOTD) and Tharbith, (rronn) that

is, increase.

Of this, I must speak more particularly, because

against its prohibition, an objection may be made,

which is very plausible, and goes far beyond all that

has been advanced under the preceding Article. The

creditor seems, at first sight, to be too great a sufferer

when he is prohibited from exacting usury upon pro

x 1-
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produce ; for if he lends old dry corn a month before

harvest, and is paid immediately after harvest in fresh

corn, he receives much less than he had given. The
bushel or pound of new corn, after it has lain some

months, and become quite dry, will no longer stand

out to the same measure or weight. This is a cir-

cumstance well known in the country to every far-

mer ; and even in town, to every housewife that at-

tends to domestic ceconomy.

Besides, the price of corn differs almost every year ;

and if it falls, which as probably will happen fifty

times in a century, as that it shall rise the other fifty

times, the lender is a loser ; and his loss ought cer-

tainly not to fall on himself, but on the person having

the benefit of the loan ; who, in other words, in order

to avoid the perplexity of a calculation, should make

it up by giving interest. These considerations seem

actually to have weighed with the Roman lawyers,

who allowed a higher interest on produce than on

money. One of the reasons above stated, viz. the

uncertainty of price, is expressly mentioned, L. 23. c.

de Usuris, " Oleo quidem, vel quibuscunque fructi-

" bus mutuo datis incerti pretii ratio additamenta

" Usurarum ejusdem materias suasit admitti." Con-

stantine fixed the rate of interest for fruits at fifty

per cent* ; Justinian, that for money at six, and

for fruits at twelve, and afterwards at twelve and

and a half per cent. \ and every person conversant in

ceconomy must be sensible, that there are cases in

* Codrx Theodos. L. II. Tit. 33. Dc Usuns : For txvo bushels,

three shall be repaid.
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which the lender of produce will be a loser with a re-

turn of twelve and a half, and even of fifty per cent.,

because he may still receive less value than he has

given.

And yet it is certain that if the creditor but so far

understand the principles of ceconomy, as to stipulate

prudently the term of re-payment, there is no sort of

loan that can be given free of interest, more safely,

and even profitably to him, than that of produce ; and

therefore in no case can interest be so fairly prohibited

as here, provided only justice is sufficiently speedy,

and may not be delayed for months, or even for

weeks.

One tiling is unquestionable, that if this very day

(July 8-th), a neighbour gives me a bushel, or a pound

of corn, on condition of having it again after harvest,

he is, cceteris [Daribus* , a loser ; for the corn which he

lends me is dry, and yields more meal ; while that

which I repay, is fresh, and will give less, and on the,

8th of July next year, Mill have lost considerably

both in weight and measure, and consequently amount

* The limitation of ccrteris paribus is certainly necessary ; for this

very year (1772), notwithstanding the present high price of corn,

and its probable fall after harvest, forms an exception. The rye of

last crop is so extremely bad, and from its aptness to run in baking,

yields such wet unpleasant bread, that a person having any great

stock of it, might, lend it to account, on condition of receiving imme-

diately after harvest, grain of the present crop, which is more pro-

mising. In this case, he could only lose, in the event of a great fall

in the price; for if that should not happen, a bushel of new rye of the

ensuing crop, will actually be of more worth than one of old rye,

from its bad quality- A person thus lending corn at present, to re-

ceive it again after harvest, deals on speculation.
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to less than the quantity lent me. The person igno-

rant of the first principles of ceconomy in regard to

grain, or even the great lawyer unacquainted with the

plan of just calculation on the subject, who should

meddle with such loans, would be sure to lose, and

would every year, without knowing how it happened,

be becoming poorer in consequence of them. The

experienced ceconomist, on the contrary, would be

wiser ; and it was to a people consisting altogether of

rural oeconomists, that Moses gave his laws. He
would perfectly understand the ratio of the drying of

corn, the loss on the pound or bushel, or by whatever

term it was denominated ; and if he were the son of

a farmer, he would from his infancy have heard so

much on this subject, that he would almost look upon

his knowledge of it as innate. So that while certain

loss would be sustained even by the greatest lawyer,

(were he ignorant of rural matters) who should, how-

ever able as a framer of laws, here attempt to form a

judgment on a point of ceconomy to which he was a

stranger, the good ceconomist would merely find it

necessary to stipulate for a repayment of produce of

equal goodness, in the same month the next year in

which he had lent ; say, on the 8th of July, to abide

by the example given. Under this stipulation, he

not only could not lose, but if he chose to hoard up,

in order afterwards to sell dear, he might make im-

mense profit. He would have no need for granaries,

and people to turn his corn : it shrinks not to him,

nor loses in measure and weight. It suffers nothing

from mice, weasels, or thieves ; and without all ex-

pense, he gets back the very same quantity he at pre-
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sent lends ; whereas he would otherwise, besides in-

curring much expense, lose, at least, one-twentieth

part. A loan of this nature, therefore, prudently ma-

naged, brings its interest with it ; so that the judicious

lawgiver may, on this subject, safely enact laws di-

rectly opposite to those of the Romans, which, in

matters relating to corn, are seldom good ; and may

prohibit all usury for the loan of produce. Only he

must, in this case, take care to enforce summary jus-

tice, that the corn may be repaid at the stipulated pe-

riod.—See the Dissertation, De ratione, &c. § vii.

The word properly signifying a per callage, Centcs-

hnru, (p$P, Math) does not occur in the Pentateuch,

nor do we find it until after the Babylonish captivity,

in the book of Nehemiah, (v. 11.) where we are in-

formed that the usurers had taken the hundred part of

the money, fruits, wine, and oil, from their brethren,

but whether monthly or yearly, it is not said.

In the Hebrew law, a lender on usury is called

Noschech (pV->). In my German version, I have ren-

dered this word, Wechseler, (exchanger), because it

comes nearest to the meaning, and has been actually

so applied by Luther, in Matth. xxv. 27. The word

Wucherer (usurerJ, has an unpleasant sound, and

would not exactly suit the passage in Exod. xxii. 24.

Nosdiech properly signifies one who lends for a long

time. Most loans are not thus given, from pure friend-

ship, but rather with a view to repayment whenever

the borrower's strait is relieved. But the man who

lives by lending money, and reaps interest for it, will

always be glad to lie long out of the principal.

For farther satisfaction on this point, particularly in
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a philological view, I must refer the reader to the

Dissertation already so often quoted.

ART. CLIV.

Moses permitted the taking of Interestfrom Strangers ;

but in his first Law prohibited the exaction of it

from poor Israelites ; and in that made forty years

later,from Israelites in general.

§ 8. The taking of interest from strangers, Moses

has not only nowhere forbidden, but even expressly

authorizes it in Deut. xxiii. 21. Hence it is clear, in

the first place, that when he speaks of interest, he

does not mean those immoderate rates of it which

the modern Jews are charged with demanding, but

interest in general ; and, secondly, that he does by no

means represent interest as in itself sinful and unjust.

On the contrary, he made in favour of the Israelites,

three statutes on the subject of interest, which are not,

as is commonly imagined, precisely of the same pur-

port ; for the last of them goes a great way farther

than the two first, which were made in the first year

after their departure from Egypt, whereas its date was

in the eleventh month of thejorlieth year.

In the first law, Exod. xxii. 24. mention is made of

poor Israelites only, and from them the taking of inte-

rest is prohibited. In the second law, Lev. xxv. 35,

-—37. he still speaks only of Israelites that have waxed

poor ; and they stand between those who had been

obliged to sell their house or land, and those who,

from poverty, were themselves sold as bond-slaves.—-

-
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This particular too, is more clearly expressed, that

not only was no interest to be taken for money, but

not even for victuals, of course for fruits and corn.

Hitherto there was no prohibition—in other words,

it was allowable to take interest from an opulent

Israelite ; but how much, was fixed by no law,

that being left to the agreement of the lender and

borrower. Such a state of the law may answer for

some years, while the people are yet honourable, and

unaccustomed to chicane ; but it cannot always re-

main in such an imperfect state, without in a manner

annihilating itself. "Who is poor ? Who is rich ? are

questions in fact difficult to solve. Many who with

us are reckoned poor, and get alms from charitable

funds, would, in Moses* time, have been called rich ;

for a people just emerging from slavery, and wander-

ing in a country so poor as Arabia, could not have

much property. The little stock of furniture belonging

to our poor ; their, greater quantity of clothing, requi-

site in our colder climate ; and their changes of linen,

would have been luxuries to them. Now suppose,

that while a poor man begs a loan from his neighbour,

a rich man, who can pay interest, makes him a

proposal for the use of what money he can spare ; can

we, in such a case, justly blame him if he gives the

latter a preference, as his debtor ? Should the poor

man find the loan indispensably necessary, he will be

obliged to renounce the benefit of the law, and from

the very peculiar circumstances in which he stands,

promise to pay interest. Thus far the business has

<o much the appearance of justice, that at least one
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judge out of every two would recognize such renun-

ciation as valid, and declare for interest.

But now comes the opportunity for chicane. The
man who has money to lend, gradually learns to un-

derstand his own interest too well ; and when a poor

man proposes to borrow from him, he immediately

pretends that he has been applied to by a rich man,

(whom, it is obvious, he is too prudent to name) who
is very anxious to have the same sum ; and thus he

extorts from the poor man a renunciation of the law.

Supposing, however, that the courts held such renun-

ciations as not valid, or that the legislator declared

them so, a new piece of knavery would arise, still

worse than the former. The loan would absolutely

be refused to the poor man ; and the pretext still

boldly held out, that many rich persons were anxious

to have the money, and would still venture to give in-

terest for it. Farther the monied man does not inter-

fere : if they agree to disown the law, he is satisfied

with saying, This is what a poor man could not do ;

or (what is better) he makes conscience of lending to

the poor on interest, contrary to law. But in such a

situation, the poor man soon hits upon a plan to pre-

vent his applications for money from being rejected.

He does not let his poverty appear, but affects to be in

opulent circumstances. The lender, if, by pledge

or otherwise, he obtains sufficient security, does not

find it necessary to trouble himself farther about his

situation, but believes, on his word, and from his ap-

pearance of honesty, that all is well with him. Inter

bonos bene agier oportet ; and so he takes interest
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And of ten such cases, scarcely will one ever come be-

fore a court ; for the poor man is ashamed of owning

his poverty and his lies (if he could not lie, he would

be a cheat by profession), or he knows not how else

to help himself. JBut allowing an action to be brought,

the creditor can say, " This poor man has deceived

" me ; I had at the time many opportunities to lend

" my money to rich people, who offered, and had no
u fear to pay the interest ; but he told me lies, and

" said he was rich, else I would not have trusted him -

f

" and surely, not the man of honour, but the knave,

" should bear the loss occasioned by his knavery ;

" the interest which I might lawfully have received,

" he ought, therefore, to pay me ; or rather, as I have
'* already received it in weekly or monthly payments,

*' he ought not to deduct it from the principal, for

" the recovery of which I now charge him." If this

chicanery proves not sufficiently secure, the lender

will require the poor borrower to bring him witnesses

to certify his situation (and his friends, from compas-

sion, will do him the favour of bearing him false wit-

ness) or else to insert in his bill, that he is in good

circumstances, and only borrows to carry on his busi-

ness more briskly ; much in the same way in which

many who borrow for the purposes of gallantry, or to

pay gaming-debts, acknowledge, in their obligations,

that they mean to apply the loan really to their own

use.

Such abuses must, sooner or later, compel a legisla-

tor, either to let his laws become useless, or to prohibit

interest, without making any distinction between rich

or poor debtors. And thus Moses did in the new law
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which he enacted in the fortieth year after the Exodus
He let the exaction of interest from strangers remain

permitted, or rather he expressly authorized it ; but

among the Israelites one with another, he totally pro-

hibited it under every shape and name ; and, hence,

we see, that in the Psalms and Prophets, the person

who lends out his money on usury, is looked upon as

dishonest and unjust
; just like the usurer with us, who

takes immoderate and forbidden interest.

ART. CLV.

Peculiar Circumstances hi the Israelitish Polity, which

made the Prohibition of Interest more equitable than

it would be among us, or which jwlitically recom-

mended it.

§ 9. Any such prohibition of interest in our age and

country, would, however, without doubt, be unjust to-

wards lenders, a great hardship on the one half of the

citizens, who have no landed property, and destructive

to trade of every description ; and among all the rem-

nants of ancient laws, it would be difficult to find one,

which, in the present state of society, it would be more

foolish and hurtful to revive and enforce. It could

only suit a state so constituted as was that of the

Israelites by Moses. For, although several ancient

legislators were hostile to interest, and were obliged

to oppose it, while it bore hard on their subjects in the

infancy of their state, yet in their prohibitions there is

always found an absurdity, which under the Mosaic

constitution entirely disappears.
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With regard to the equity of it, of which we shall

first speak ; the three general arguments in its favour,

already stated under Art. CLIII. suffer a great altera-

tion when applied to the Mosaic polity. For,

1. From the summary nature of Asiatic justice, and

from the two circumstances, (].) Of every Israelitish

debtor being generally possessed of landed propery,

and if not, (2.) Of its being in the creditor's power to

lay hold of his person, his wife, and his children, the

risque of lending was here much lessened. Now
where there is such security, we must not, in general,

ground the justice of interest on the danger of losing

the principal : for it is not altogether without risk that

wre keep the money in our own house, not even when

we take it to bed with us at night, and lay it under

our pillow.

However poor the Israelitish debtor, his creditor

had from him better security for a loan, than, in many

parts of Germany (here in Hanover, for instance), he

could have from the most opulent citizen, although on

a judicial mortgage of landed property, of an hundred

or even a thousand times greater value : for the tedi-

ous procedure of the law, and the Beneficium taxationis

vel Competentice, renders the SO guldens that I lend on

a house worth 10,000, or an estate of 100,000 rixdol-

lars, far less secure to me, than 30 shekels lent by an

Israelite, to the poorest of his brethren, having only

his paternal field, of perhaps a single acre, with ten

children to maintain upon it.

2. The second argument for the equity of interest,

is not applicable to the case of a poor man borrowing

;

and it is uniformly poor people alone., who are repre-

vol. II. x .
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sented by Moses as borrowing. The case was, no

doubt, very different with the rich ; and because they

could make profit by borrowing, the exaction of inte-

rest from them, was, by the first law, not forbidden.

But in process of time a prohibition became necessary,

because otherwise no poor man would ever have got

any loan. And after all, it is but a very small, in-

deed the very least degree of justice, that I should

have a part of the profit, which another, though with-

out any loss to me, makes of my money. I do not

thus demand the light, which, after lighting at my
fire, he goes to work by, and earns money. We may,

therefore, here be of opinion, that the person who

having money that he does not, and cannot make use

©f at the time, lends it to another, without incurring

the least trouble or risk in any respect,

Quasi lumen de suo lumine accendat, facit,

and may do so gratis, if the government or legislator,

for other reasons, shall think fit so to decree.—I have

in the course of my life borrowed books from many

learned friends ; but none of them ever thought of

demanding interest for the use of them, although he

knew that I would turn it to my advantage.

3. But it is the third argument in defence of inte-

rest that undergoes the most important and universal

ehange. With us, a person may always invest his

money in land ; which yields only a moderate interest,

it is true, but a secure one. But among the Hebrews,

there could be no land for sale, but merely its crops,

which alters the case completely, and makes that just

in the Mosaic law, which, as tilings are now ordered*

I
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would obviously be alike unjust and foolish. Let us

for a moment suppose this case : Sempronius has some

money to spare, and thinks of investing it in land

;

then comes Titius, and wishes to borrow it, perhaps

with the view of buying a piece of land that Semprc-

nius himself could purchase. Can we conceive a

more unjust and unreasonable requisition than that

Sempronius should lend without interest, money which

laid out on this land, would yield him and his heirs

three per cent, yearly ; and if they farmed it them-

selves, maintain them besides, reckoning even on their

wages and labour ? Now the case of a person thus

buying land with his money, is with us quite common,
but under the Mosaic law it could never happen.

Hence we may see the folly of urging the Mosaic

prohibition of interest on Christians, whose social and

political situation is quite unsuitable to it. Before it

could cease to be unreasonable in any country, the

unalienable tenure of lands must be first introduced j

and that again could not take place without the gros-

sest injustice, unless every individual had his appro-

priation of land. Where the Mosaic laws concerning

interest are to hold, the Mosaic laws respecting pro-

perty iu land must previously be established ; and

these can never be introduced without injustice, but

in the case of a people at once taking possession of

a country, after expelling its former inhabitants, and

making an equal division of the land. Had men
attended to the inseparable connection of these two

sets of laws, our ecclesiastical code would never have

adopted the Mosaic hostility to interest, nor would Un-

y 2
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informed but honourable Christians, ever have made

conscience of taking it.

Another consideration taken in like manner from

the Mosaic law respecting landed property, comes

now to be attended to. With us, the people of for-

tune are of two sorts ; some have landed estates,

others money, which, if in great quantity, is also cal-

led capital. In England, where this distinction is

much more frequently spoken of than here, the names

which they bear are, the Monied Interest, and the

Landed Interest. These two descriptions of citizens

cannot justly be said to be by any means on a footing

of inequality ; or, at least, both can subsist together.

But the prohibition of interest with us, woukl make a

disparity between them altogether unsupportable ; for

while the latter could live on the rents of their estates,

the former would be continually consuming their capi-

tal, becoming poorer every year, and at last reduced

to beggary. The hardship of this disparity will be

still more manifest, when we think not of the situation

of those only who can earn something by their labour,

but on that of their widows and orphans. Those of

the person possessed of land, would still subsist on its

produce, and would scarcely feel the want of their

father ; while the others would still be compelled to

trench deeper and deeper on their capital, and might,

before being capable of gaining any thing for them-

selves, be probably reduced to extreme poverty, un-

less the sum left them was very great. Let any one

but put himself in the place of guardian to a family,

whose father has left them nothing but money, and

consider what he will do, when that money no longer
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bears interest.—Now this is a distinction, which un*

der the Mosaic polity entirely disappeared j for all the

people were landed proprietors, and every man left to

his children an estate that could not be alienated in

perpetuity.

This law respecting land at the same time prevented

a contrivance by which, among us who can buy land

in perpetuity, the prohibition of interest would become

not only ineffectual, but afford the best possible op-

portunity of over-reaching any one who stood in need

of a loan. The usurer who wanted to make immode-

rate profit, would sacredly observe the law of not lend-

ing on interest ; but then he would say to the land-

holder, that he was ready to buy his property ; and to

this the latter would agree, on the right of re-purchase

within a certain period. The price would of course

be, not what the land was actually worth, but what,

interest it would yield ; so that if the parties agreed

for six per cent., the land renting, for example, 6p

rixdollars, would be sold for 1000, though with us, it

might be valued at 2000. This land would thus yield

interest to the furnisher of the money, and thus would

the law be eluded ; and if at the term agreed upon,

it could not be redeemed for want of money, it would

be forfeited, and so the seeming purchaser would have

it at half-price. Nor is this merely a possible piece of

chicanery ; for in Scotland it is actually practised.

There the ecclesiastical law prohibits, or (supposing

the case now altered) at any rate did prohibit the ex-

action of interest
;
probably because it regarded the

Mosaic prohibition as a part of the moral law. But,

to counteract the inconveniences of the prohibition,

y 3



342 Ancient Laics hostile to Interest. [Art. 155.

they fell upon the device of the proper wadset, as it

was called, that is, they sold the property repurchas-

ably ; and thus the creditor, transformed into a pur-

chaser, had a very great advantage ; for he was not

obliged to give any account of what the property

yielded, beyond the legal or usual interest*. This

chicanery could not be practised against the Mosaic

laws, because in Israel, land could not be sold, but

merely crops.

In the laws ofseveral ancient nations, weperceive that

interest, of which no one complains in our days, was

considered as a very odious demand ; but this is by no

means wonderful ; for the farther we go back towards

the origin of nations, the poorer do we commonly find

them, and the more strangers to commerce ; and where

this is the case, people borrow, not with a view to profit,

but from poverty, and in order to procure the neces-

saries of life ; and there it must be, no doubt, a great

hardship to give back more than has been got. The

debtor may thus lose all his property, and forfeit even

his person and his liberty ; and when this 'misfortune

becomes general, the legislative power will perceive

that the state suffers severely, in the loss of so many

husbandmen and free citizens, who might bear arms

in its defence : or a commotion among the people, of

whom very great multitudes are now overwhelmed

with debt, will compel the legislature to turn its atten-

tion to the prevailing distress. Laws will, of course,

be then made, absolutely prohibiting interest ; but

* See Letters from a Gentleman in the North of Scotland to bis

Friend in London, Fart I. p. 2&i, 295,
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they will be of no avail
;

partly, because while every

one has not land unalienable, they are not just; and

partly, because contrivances will be fallen upon to

evade them : and the consequence will be, that none*

of them will be observed, and that arbitrary, that is,

immoderate interest, will be secretly agreed on, and

taken, sometimes in open violation of the law, and

sometimes on the footing of a sale, and such like ar

tirices.

Exorbitant interest is besides apt, in the infancy of

a state, while the people are poor, to prove a great

evil, from the general scarcity of money, and the

great numbers that are in want of loans ; which makes

the rate of interest rise, as if by auction, and gives the

capitalist the choice of the highest bidder. The laws

of ancient nations in such circumstances have a rela-

tion to those of Moses, arising from the infancy of the

state ; but it only consists in their hatred and prohibi-

tion of interest ; and there is this difference too, that

among them this prohibition was an act of flagrant in-

justice, and soon proved impracticable. Every prohi-

bition was found to make the burden of interest only

heavier : the universal outcries, or, perhaps, an insur-

rection of the sufferers, in order to resist it by force,

compelled the lawgivers to promise them relief; but

how to grant it effectually, without injustice to the

creditors, was a problem beyond their ability to solve.

In fact, it is hardly possible to remedy this evil, unless

where a legislator is so circumstanced as was Moses ;

—

about to occupy an enemy's country, and to partition

it among his people, and then to make laws suited to

such a state of property. If the Israelites had not

Y I-
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conquered, and, by a rapid series of victories, speedily

conquered, Palestine, as Moses had, in God's name,

promised them, his laws against interest would have

been as preposterous and useless as the ancient Ro-

man laws were.

Politically speaking on the subject, it would, in

modern times, be the greatest error which a legislator

could commit, to prohibit interest ; for without it,

commerce can never flourish. A merchant finds the

command of money necessary, or at least very advan-

tageous for the increase of his trade ; but who will ever

lend him without interest, considering to how many

risks, which no stranger to trade, and not even he

himself, can foresee, money embarked in trade is ex-

posed, and how much profit he expects from the use

of it? Were it possible here in Germany, effectually

to prohibit interest, or, what is the same, to prevent

traders from giving credit from fair to Jair, or from

selling goods at a cheaper rate for ready money, the

consequence would be a perfect stagnation of trade,

and a multitude of bankruptcies. In Holland and

England, such a prohibition would be still more hurt-

ful. Indeed, according as the trade of a country be-

comes greater, the prohibition of interest becomes

the less necessary ; for interest is generally very mo-

derate where trade flourishes, and a nation gets rich.

But it was not to a commercial nation that Moses gave

laws, but to a people that was to consist entirely of

husbandmen, and in this point very nearly resembled

the Romans, according to their original constitution -

y

for he had it not at all in his view to encourage com-

merce
;

(see Art. XXXIX.) so that his prohibition of
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interest was not impolitic, although with us it would

be highly so, and give a death-blow to commerce.

One doubt may, perhaps, yet arise, viz. whether

Moses, by authorising the exaction of interest from

strangers, may not have rendered his own law ineffec-

tual, and oppressive to the Israelites, whom it was his

object to favour ? For the natural consequence of

such a permission would be, that people would lend

to strangers, to Sidonians, for instance, and the Phoe-

nicians in general, but refuse loans to Israelites.—This

I admit, in the case of large sums ; but then the poor,

who were here the peculiar objects of Moses* concern,

eould not borrow large sums ; and as to the rich doing

so, Moses did not trouble himself about it, because it

was not his object to make the Israelites a trading

nation. When a poor man borrows, it is but a trifling

sum ; and here a foreigner will hardly stand in his

way. For it is very obvious, that persons not living

immediately on the frontiers, and not much acquainted

with foreigners, were not likely to be much disposed

to lend small sums evenjbr interest, out of the coun-

try, and least of all to merchants. Let us only put

the case of a Hamburgh merchant at present, wishing

to borrow money here at Gottingen, and offering

higher interest than is usual with us
;
perhaps a man

that had 20,000 rixdollars to lend, might suffer him-

self to be tempted with such an advantage, and make
inquiry into all circumstances, and even travel to

Hamburgh for more complete satisfaction ; but no

reasonable person having only 100 rixdollars to lend,

would risk them without enquiring into particulars,

which would cost him more trouble and expense than
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the small profit he could make, would be worth ; so

that if he could find no other borrower, he would ra-

ther keep his money by him, without reaping any in-

terest whatever. And if tee thus think, although by

the aid of posts a correspondence between Gottingen

and Hamburgh is now easier than it formerly was be-

tween places but a few miles distant ; how much more

decidedly must an Israelite have thought in the same

strain, while the world was yet unconnected by posts

and correspodence ; while every letter required a spe-

cial messenger ; while interest and principal could no

otherwise be paid than by direct transmission in mo-

ney ; and while the Canaanites were a people altoge-

ther opposite to him in laws, and manners, religion, and

whom he held in abhorrence.—Add to this, that, by

ancient law, loans, in the event of war, were utterly

lost ; which made it still the more dangerous to lend

money to foreigners ; and besides, that the Israelite

was ignorant of the nature of the Phoenician law,

which must have been very different from his own in

matters of debt, because the Phoenician polity was

founded on commerce ; that the Phoenician, seldom

possessed of land, could not give that security which

was usually to be obtained from an Israelitish debtor

;

and that, in general, no loans are more liable to risks

and unlucky accidents than those which are given to

trading people. Taking all these considerations to-

gether, I am inclined to believe, that an Israelite would

seldom give a loan to a neighbouring Phoenician on

any other terms than that of a strong pledge ; which

would make the downright trader little disposed to

borrow from him ; more particularly, as transporting
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the pledge rendered the transaction so much the more

troublesome.

Whether in the time of Solomon, when commerce

sprung up, new laws were made to facilitate the ob-

taining of loans by mercantile people ; as, for in-

stance, whether, allowing the prohibition of interest

still to continue in force, a man, if he vested money

in trade, was permitted to join in partnership with a

merchant, and to share a certain proportion of his pro-

mts, is a question which must occur to every one con-

versant in legislative policy ; but which, for want of

historical documents, I am not in a situation to an-

swer. It is even uncertain whether Solomon encou-

raged his subjects to trade; or whether he did not

rather wish to carry it on solely for the advantage of

the crown ; in this latter case, he might leave the

matter entirely to the operation of the Mosaic laws of

interest, as only strangers would be concerned with

him. See Arts. XXXIX. and LIX.

ART. CLVI.

A Loan regarded by Moses as an Alms-deed ; of
course, the subject of his E.vhortationsy but not of

Legal Constraint.

§ 10. Moses himself was so far from thinking of

opulent persons, who might seek for loans with a view

to profit, and so far from facilitating their attainment

of them, by authorizing the payment of interest, which

would have been a hardship on poor people that stood

in need of the use of a little monev ; that we find him
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actually representing a loan as a sort of alms given to

the indigent, the practice of which, as he could not,

strictly speaking, enforce it by a civil enactment, he

recommends very earnestly as a legislator. One of

the chief passages to this purpose is Deut. xv. 7, 8 ;

and in the verses immediately following, he goes still a

step farther ; declaring it an act of the basest * ava-

rice, for a person to refuse a loan to his poor brother

in the sivth year, because during the seventh he could

not sue him for the debt, but must let it lie over till

the eighth. The giving a loan in the sixth year, he

represents as a good work, which God by his blessing

would otherwise recompence, ver. JO; and in Deut.

xxiv. 13. he declares the restoration of a pledge indis-

pensable to the debtor, in other words, the giving a

loan without a pledge, to be an act of charity t, which

would certainly bring down the special blessings of

* What Luther here renders Belialstuck (bl^binm) is better trans-

lated, a base, or wicked thought, in the New Testament, indeed, and

in the Jewish language after the period of the Babylonish captivity,

from which the Israelites returned much enriched in names for the

m Devil, Belial means the Devil : but in the Old Testament it never has

this meaning, but, according to its derivation from ^ non, and b?\

altus fuit, it either signifies, base, ignoble, or else is a name for the

subterraneous world, as in Psal. xviii. 5.

f npT¥, which Luther here literally renders eine Gerechtigkeit,

(righteousness) is by the LXX. translated alms; and them I have fol-

lowed in my German version, because the term righteousness, or good

.deed, is not only in Arabic, Syriac, Chaldee, and Rabbinical Hebrew,

the usual word for alms, but occurs in that sense sometimes even in the

Hebrew Bible. At any rate, this special signification is more suitable

to the sense of Deut. xxiv. 13. than the general term tightet
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heaven on the compassionate creditor, in his temporal

concerns.

Now this doctrine of the legislator, which he thus

once for all inculcates, is perfectly just. A loan given

to an industrious labourer, and which is most honestly

repaid, or even one, for which the creditor previously

has the fullest security, and runs no risque of losing a

single penny, may confer a much greater favour than

even a gift bestowed on the poor man : for the latter

is, perhaps, sufficient to buy him bread in the mean
time, but not enough to set him up in business, and

thus enable him to earn his bread all his days. Four-

teen thousand four hundred pfennigs, given at the rate

of a pfennig per day, to a poor person for 39 or 40

years in succession, is no act of charity, but rather of

cruelty or ignorance, because it compels him to be idle,

and weans him from labour : for he must go to receive

his pfennig, and if he is able to do so, he might per-

haps earn it in the time of going. (See Art. CXLII.)

Now the same sum of 14,400 pfennigs converted into

150 halfguldens, and one given him weekly for three

years, forms a real and rational act oi charity, because

it contributes in some degree to his livelihood, without

wasting his time. But ifthe said sum, or, what is much
the same, 50 rtxdollars, be all at once lent to an in-

dustrious, but reduced man, to enable him to set his

trade a-going anew, they may at once make him so

successful, that he shall be able to maintain himself

and his family comfortably, and to repay the money

without the least difficulty. There are even cases in

which it is possible to foresee such an event, with a de-
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gree of probability approaching very near to certainty.

And can it then be any longer a question, whether a

loan of 50 rix-dollars, is not a greater favour than a

gift of the same sum, given at stated intervals, in half

guldens, or groschens, or by superstition, presuming on

the merit of its good works, divided into jifennigs for

the same purpose ?

It is quite obvious, that a legislator cannot, in a

Civil sense, and with the sanctions of sovereign autho-

rity, compel the practice of almsgiving of this nature.

Without tyranny on the one part, and slavery on the

other, no magistrate, even in a state consisting of but

one small city, can know who has money by him : nor

is it possible almost, without recourse to despotic and

violent measures, so to ascertain, by any legal process,

who is really and truly a poor man, as to distinguish

him with certainty from the impostor, who but repre-

sents himself as such. Hence a magistrate would not

be able to judge, whether Caiu$> when asking a loan,

was truly poor and an object of compassion, and Titins,

to whom he applied for it, had more money by him

than he had necessarily occasion for. But it would,

besides, subject the rich to most intolerable oppression

from the poor, were they hound to lend them their

stock of cash. People give in charity what they think

fit : but the person who wants a loan, specifies a cer-

tain sum, and if I must give him that sum, he can ex-

ercise a more rigorous right of taxation over me, than

the most arbitrary despot of the East can enforce. In

a country where such were the laws, every one would

be tempted to plead poverty, in order to get hold of his
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neighbour's ready money ; and all persons in opulent

circumstances would thus be compelled to make their

escape from it.

I therefore consider the passage in Deut. xv. 7,—li-

as not properly a law accompanied with the sanction

of authoritative constraint, but rather as an exhorta-

tion given by the lawgiver. But still, as such, it is

something more than an exhortation of the moralist,

or preacher : for on those who notoriously disregard

it, it leaves a certain stain, on their character as citi-

zens, and subjects them to a reproach against which

they can make no defence, and must therefore bear it

with patience. Still, however, it differs from a com-

pulsory civil law, because it leaves it to every man's

judgment to determine the case to which it applies

;

that is, when solicited for a loan, no magistrate in-

quires, but he himself, without having to account to

any one, knows and decides, whether he has money to

lend; inquiring also, and deciding, whether the appli-

cant is really poor, and whether his security is satis-

factory : for it is not the making presents of money
to impostors pretending to borrow, that the Mosaic

exhortation inculcates, but the duty of lending where

your benevolence will not be abused.

That such an exhortation with a promise annexed of

the divine blessing, appears much more suitably inlaws

given by immediate orders from God, than when their

framer does not speak in the name of God, I need not

observe. Nevertheless, even a lawgiver of these days

might, ifother circumstances stood not in the way, still

with great propriety recommend lending to the poor as:
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a very beneficial service *, and might, with assurance of

God's approbation (sub spe rati) promise the divine

blessing- to reward it. But if the creditor can have

no sufficient security for repayment, either because the

laws are too favourable to the debtor, (from a mistaken

clemency, and which both poverty and industry should

lament, because both find it, in such a case, a hard-

ship to obtain necessary loans) ; or because justice is

tedious, or expensive, and the debtor is not uniformly

subjected to costs, but the meum and tuum is left to the

decision of the judge ; or because there are no objec-

ta executionis to lay hold of; in such cases, the legisla-

tor will in vain recommend the duty of lending ; and,

indeed, his exhortations to it will come with a very

bad grace. It will be thought, Why does he not find

us better security, and make better laws ? Or, (where

the sovereign himself speaks in the laws) Why will

he not, if he be so very compassionate, rather be-

come surety himself for those to whom he exhorts

us to lend, and take upon himself those losses that

arise from the mildness of his laws ?—Under the

Mosaic law no such evils existed : for thereby every

creditor might, if he chose, have every possible se-

curity. Where every debtor is generally in posses-

sion of land ; where his person, his wife, and his child,

may, in case ofnon-payment, be brought to sale ; and

where justice is expeditious, and costs the creditor

* This sometimes actually takes place, as in the case of a want of

seed-corn. The emprunt force in time of war, for payment of contri-

butions imposed by the enemy, has a still more formidable name

and reality.
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nothing ;—there and there alone, may the law venture

to exhort to the duty of lending, and brand with the

stigma of baseness, the unfeeling man, who withholds

from his brother when in need of his aid, a loan,

which he might furnish him with perfect security, and

without the smallest risk.

ART. CLVIL

In the Seventh Year, a Poor* Debtor could not be sued

or harassed, because there was no Crop,

§11. One privilege only did Moses concede to

debtors, and among a nation of husbandmen it was,

indeed, an indispensable one. In the seventh year,

during which all the land lay fallow, no debt could be

exacted from a poor man, because then he had no in-

come whence to pay it. The law to this effect, is in

Deut. xv. 1,— 11. To debtors not poor, this privilege

did not apply ; for the words immediately following

in ver. 4. are, save when he is not one of the poor

among you, &c. on which words others have put this

strange construction, as if Moses, in a law enacted in

favour of the poor, had promised there should be no

poor among the Israelites ; but they thus get into an

embarrassment, in comparing one passage with ano-

ther ; since in ver. 11. of this very chapter, he says,

that there should always be poor persons among the

Israelites*. This law, besides, applied only to the

VOL. II. z

* It is commonly maintained that there would have been no poor

among the Israelites, if they had .kept God's commandments, and
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Israelites, and not to strangers who possessed no land,

and, of course, were not in the seventh year different-

ly circumstanced from what they were during the

other six. Them, therefore, creditors might then sue

for the payment of debt, with all rigour.

ART. CLVIII.

Noiw Tabular

i2. Many have been inclined so to understand

this law, as if in the seventh year all debts were to be

that Moses says as much, ver. 4, 5 ; but that because God foresaw

the Israelites would never fulfil that condition, he therefore said in

Ter. 1 1. the poor would never cease among them. But allowing that this

were correct, and that God had chosen to bind himself not onl)' to

bless the people in genera! with temporal blessings, but also, contrary

"as it might be to the common course of things, so to order events, as

that there should be no poor among his people, while they kept his

laws, (a great misfortune it really is for a people if they have no-

poor) ; but that withal, he well knew that this condition would never

be kept ; how could be have ever thought it necessary, in a law for

lending to the- poor, to say, though there shall be no poor amongyou ?

I am aware, when I recur to Luther's version of this passage, that

much of what I have now written, will be obscure to my readers, on

their observing that he renders it, (Es soil allerdings kein bettler unter

tuch seyrt, that is,) There shall absolutely be no beggar among you. I

therefore observe, 1st, That not beggars, but the poor, are here spoken

of; and, 2dly, That the Hebrew here will not bear his translation,

but one or other of the two following; either, although there shall be

no poor among you ; or, unless he (the borrower) should be none ofyour

poor. I prefer the latter, because I cannot think that God would,

under a condition which he knew would never be fulfilled, promise

something so very repugnant to the usual course of nature ; and then

In ver. 11. take away all hope gf it again.—See nvy German version

of the passage.
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cancelled ; and the Talmud has actually adopted this

explanation, endeavouring withal to guard against the

evils of the year of release, by all manner of moral

considerations. I have already (see Art. XVIII.)

declared, that in this work I have nothing to do with

the Talmudical jurisprudence, and that I consider the

Talmudists as bad expositors of the Mosaic laws. J)\\t

whoever has any desire to know what they say on this

subject, and does not understand the Talmud itself,

will find it, in Latin, in Suren/u/se's Misckna, Part I.

p. 198, 199. j or in German, in Rabe's, Part I. p. 144.

—I shall here only mention the reasons why I do not

accede to this explanation of the law in question, on

Deut. xv. 1,—11.

That every seventh year, all debts should be extin-

guished, is a law so absurd, so unjust, and so destruc-

tive to the interests of all classes of the community,

that we are not warranted to ascribe it to a legislator,

nor even to a turbulent tribune of the people, unless

he has enacted it in terms the most express, and such

as leave not the shadow' of a doubt as to his meaning.

There may, I grant, extraordinary cases occur,

which render the extinction of all debts necessary ;

particularly when, by the charge of immoderate and

usurious interest, or by any other artifices of monied

men, they have become so enormous as that the state

can no longer subsist under them. Thus among the

Ilomans, Novce Tabula were sometimes projected ; a

measure, however, which, by reason of the great

confusion which it must have made in the common-

wealth, was dreaded by every good citizen, and even

by those that wrere themselves debtors, as a very great

z 2
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evil. I will farther admit, and, therefore, I am here

sufficiently liberal, that it may be a problem in politics,

whether it might not be expedient that all debts

should be extinguished every fifty or a hundred years,

in order to avoid law-suits, which extend to so long a

period, to secure property more effectually, and to

prevent children, and grandchildren, from groaning

under the heavy burdens of the debts of their fore-

fathers ? Such a periodical extinction of debts, in

regard to which, however, to make it just, we must

presuppose an expeditious administration of justice, in

order to bring law-suits to an end before the year of

remission, would have a strong resemblance to legal

prescriptions ; nor should I have had any thing to

object to it, if Moses (and thus Josephus explains

him) had ordained the extinction of debts only every

fiftieth year. But a septennial extinction of debts

with Nova* Tribute', (a phrase which made the Roman

state to tremble, when a tribune of the people but ut-

tered it), how great would be its injustice, and the

misery it would occasion ! Under such a law, none

would be so foolish as to lend ; so that those who

stood in need of loans, would only be in a worse pre-

dicament, through the mistaken clemency of the le-

gislator. But what, above all, would be the absurdity

of the exhortation in vcr. 9, 10. to lend to the poo?',

and not to entertain the base thought of the near ap-

proach of the seventh year ; but hozcever near it were,

to let him have whatever he wanted, were all debts

cancelled every seventh year ? Neither property nor

honour could be secure, were such an exhortation

respected. The poor might, then, in the sixth year,
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impose the greatest hardships on the rich, and borrow

from them to any extent, without repaying a farthing.

—The man that begs an alms must leave it to tlie

pleasure of his neighbour to give what he thinks fit

;

and if a rich man, in the excess of benevolence, give

orders to let no poor person go away unsupplied, the

administration of his bounty may be suitably regu-

lated ; but he who seeks a loan, specifies the sum

which he wants to borrow, and if in the seventh year

he is under no obligation to repay, he may, on the

sixth, under the name of a loan, extort as much as

he chuses from others. If you refuse him, and will

not allow yourself to be imposed on, he has it in his

power legally to insult you, and to call you a scoundrel,

without your having a right to complain, or chastise

the insult; which is much the same as rendering

your character infamous. No Asiatic despot has re-

course to such a rigorous measure to extort the pro-

perty of his miserable slaves ; but in this case, every

beggar might do so. What a horrible state of slavery,

not under one tyrant, (whom it might be possible to

satiate, and who cannot know which of his subjects

has money to give him), but under as many thou-

sands as chuse to wear a coat of rags, and at whose

mercy, if other means of effecting their extortions

fail them, the character of every rich man at any rate

lies, as they may freely asperse it under the protection

of law ? Of the injustice of such a law, I shall say no-

thing; for of that every one will be sensible, who
places himself in the situation of a person, aware that

to-morrow all debts become legally cancelled, to whom
monies a poor man to-day, not asking an alms at the

Z 3
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good pleasure of the giver, but demanding a loan, de-

termined in its magnitude by himself, and which,

he is reminded, the law enjoins him not to be so

hard-hearted and selfish as to refuse. I only ask this

question, What country could subsist under such a

law ? Who could have any inclination to industry, or

the acquisition of riches, if every seventh year his

earnings lay at the mercy of every beggar ? A country

where laws so unjust prevailed, every man of wealth

would be either compelled to leave, (and the sooner

he did so the better) ; or else, as is necessary under

tyrannical governments, where the greedy despot

seeks to lay hold of the property of his subjects, un-

der every possible pretext, he must affect poverty, and

live like a beggar. In either case, the poor, who
most generally derive their subsistence from the rich,

will be placed in circumstances truly deplorable.

Has Moses, then, by the tenor of any of his other

laws, deserved to have the reproach of such an absur-

dity cast upon him ? By no means, in my judgment;

and therefore it would be but fair to put upon his law

concerning the seventh year, not an irrational, but a

rational construction. The word Schimitla (ntflDtP)

employed by Moses, and which Luther renders Er-

lasSt (Eng. vers, release) is, like many other terms

of law, not so etymologically clear as could be wished.

At the same time it includes nothing that indicates

a total remission of debt. By a comparison with the

.Syriac and Arabic languages, its original signification

would appear to have been, suspend, or let fall ; but

this 1 cannot here illustrate, because where this work

is printed, there are no Arabic types ; and the majo-
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rity of my readers being unacquainted with Oriental

languages, will gladly dispense with etymological read-

ing. The complete phrase, ver, 2, 3. means, the cre-

ditor shall not in the seventh year let fall his hand,

(Schamot JadoJ ; which is equivalent to saying, he

shall not seize the debtor ; or, as a Roman would

have expressed it, manum non injiciet ; and if there

should be .any doubt how Moses wished this to be

understood, he himself explains it in ver. 2. by saying,

he shall not exact it of his debtor. Here follow the

words as I translate them to a person who prefers

having them, though in bad German, yet more close

to the Hebrew; Nach Ablauf von sieben jahren sollst

du Schemitta machen, Schemitta aber est, dassjeder

Glaabiger der seinem Nachsten geborget hat, seine hand

fallen lasst ; er soil seinem Nachsten und Bruder nichf

exsequiren. (In English ; " After the expiration of

" seven years, thou shalt make a Schemilta ; but a

ti Schemitta is, that every creditor who has lent to his

" neighbour, let fall his hand ; he shall not have re-

" course to legal execution on his neighbour and bro-

'< ther.") Now, let every man judge for himself

which of these two things Moses intended—whether,

1. In the seventh year, no debtors should be dun-

ned, or debts sued for ; which was a very "rational

precept, because then the Israelite derived no income

from his land—or whether,

2. In the seventh year, all debts were to be com-

pletely and for ever extinguished, and without the

creditor having it in his power to demand them either

in the seventh or eighth, or any subsequent year ;—

-

a precept which has not the most remote rational

z 4
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connexion with the fallow of the seventh year, but

would have been altogether arbitrary and insulated.

To find it in the words of Moses is, in fact, very diffi-

cult ; and from Josephus, as we shall soon see in pas-

ing, it is certain that, previous to the destruction of

Jerusalem, the Jews were quite unacquainted with

any such strange law ; although afterwards, when the

people had no longer a government, the Rabbins, the-

orizing in their schools on the Mosaic laws, imagined

it to be contained in the passage before us.

Whether Moses, in the fiftieth year, or year ofjubi-

lee, ordained a total extinction of all debts, which

were then to be held as prescribed, is quite another

question. I have already admitted it as problem-

atical, in politics, whether any such periodical and se-

micentennial extinction, or, if you please, prescription,

would have been really expedient ; but, at any rate,

it had not the injustice of a septennial one j for in the

course of fifty years, the creditor had time enough, if

justice was well administered, to recover his loans, and

needed but to have as much foresight, within a short

period before the fiftieth year, as to lend no more

than he knew how to get repaid before the time of

prescription ; as the exhortation of Moses to lend, al-

though it applied to the case of the seventh year, was

never meant by its author to extend beyond the fifti-

eth. From a law of this nature, a discontinuance of

credit-giving was not to be apprehended ; because for

forty years and upwards, the monied man needed be

under no hesitation in lending, if the administration

of justice was but prompt ; and at worst, but once,

perhaps, in a man's life, could there come a time
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when no loan was to be had, that is, in the forty-eighth

or forty-ninth year.

I must, moreover, admit that, for the reality of

Novce Tabula' every fiftieth year among the Jews, we
have more ancient and credible evidence than that of

the Talmud. Josephus, who was born 23 years be-

fore the destruction of Jerusalem, and of course must

have very well known what was the law on this point,

while the Jews had yet a political existence in Pales-

tine, has these words, (Antiq. III. xii. 3.) Thisjiftieth

year is among the Hebrews called the year ofjubilee ;

and then debtors become free from their debts. He is,

therefore, an unexceptionable witness, that in his time,

all debts were held as extinct, not in the seventh year,

as the Talmudists assert, but only in the fiftieth. But

whether this was actually Moses' intention, or whe-

ther the Jews, after their return from the Babylonish

captivity, misunderstood his meaning, is uncertain.

In fact, Moses nowhere says, that in the year of jubi-

lee all claims were to be cancelled: it only seems to

follow from the analogy of his laws concerning the

sale of lands, and slavery. (See Art. LXXIII. and

CXXVII.) But even, as an inference from these

laws, it is attended with one great difficulty ; for al-

though it appears certain, that after the fiftieth year,

a creditor durst not seize the land nor the person of

the debtor, nor even the persons of his children
; yet

this only implies that the Objecta Executionis, which

are most generally and most easily to be got at, were

now beyond reach ; not that the debt was thus wholly

extinct, and could by no other means be made good.

We cannot at present enslave or sell every debtor.
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with his wife and children ; and if he has no land, we
cannot, of course, lay hold on that ; but our claims

do not therefore cease ; and we can generally con-

trive to find some other object to attach for payment.

—I am, therefore, once more ready to acknowledge

another chasm in our knowledge, or rather (not to in-

volve others in the fault with myself, I should have

said), in my knowledge of the Mosaic law.

After the return of the Jews from the Babylonish

captivity, we actually find one instance of regular

Tabulce Nova? ; not, indeed, as if authorized by the

Mosaic law, but in consequence of a crisis altogether

extraordinary. This took place during the govern-

ment of Nehemiah, who effected on this occasion, by

assembling the people together against the rich, what

many a Roman tribune would fain have done ; for,

by an address to the rich, he prevailed on them to

relieve the public distress by a relinquishment of their

claims on their poorer brethren. The history of this

event, which does not properly belong to the Mosaic

law, but is rather an exception, is recorded in Neh.

v. 1,

—

IS. A poor people just returned from a mise-

rable captivity, as yet without all trade, and far from

numerous, and thus placed in the very circumstances

that render the pressure of debts and the payment of

interest most severe, had begun to rebuild Jerusalem.

Some rich men among them, contrary to an express

prohibition of the law of Moses, had lent money on

interest, and it would appear (ver. 11.) exorbitant in-

terest too, insomuch that the load of debt had in-

creased to such a degree, that a great many of the

poor had been compelled to surrender their lands to
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the rich, and others to sell their children, or become

slaves themselves. And even those who had not

done so, saw themselves on the eve of being reduced

to the same hard necessity, if their creditors demanded

payment of their loans. The debts which thus oppres-

sed the poor, in consequence of usurious augmenta-

tion, had been partly contracted in a time of extreme

dearth, for payment of the tribute due to the king of

Persia. Hereupon there now arose an universal out-

cry ; and, in order to silence it, Nehemiah, a very

honourable and disinterested patriot, who did not so

much as once take from the people the accustomed

salary as governor, but seems to have lived entirely

on his income as cupbearer to the king of Persia (v.

14,— 19. ii. 1,—7.), had recourse to a very summary

expedient, perhaps scarcely justifiable but in the ar-

dour of patriotism. He called an assembly of the

people against the men of wealthy to whom he repre-

sented in very plain terms, that the people, but

just delivered from captivity, were by their usuri-

ous exactions again reduced into a state of bondage

still more oppressive, and hindered in their exer-

tions for the restoration of their city and country.

The consequence of this measure was, that these op-

pressors found themselves compelled to promise, and

Nehemiah made them confirm it by an oath, that they

would not only remit the debts yet due them, but

likewise restore the lands and slaves already taken in

payment.
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ART. CLIX.

Ofborrowed Beasts ofBurden.

§ 13. In the case of a borrowed beast of burden,

as an ox, an ass, or a horse, receiving any hurt, or

coming by his death, Moses made a distinction be-

tween such as were lent for hire, and those lent gratis

from good will. The former were not paid for, on

the principle, that if the owner stipulated for the pro-

fit of hire, he had, by the rule of Casumfert Dominus,

to bear the loss. Those, on the contrary, lent from

friendship, were paid for by the person who had the

use of them ; unless when the owner happened to be

present, and of course a witness himself, that the bor-

rower was, by no imprudence, to blame for any mis-

fortune that befel them, Exod. xxii. 13, 14.



CHAPTER XII.

PART III.— OF INJURIES DONE TO THE PROPERTY OF

OTHERS, AND GENERAL CONDUCT IN REGARD TO IT.

ART. CLX.

Reparation ofInjuries done to another
9
s Property.

§ 1. He who injures the property of another, is

naturally bound to make restitution ; and it is just as

natural that he should answer for any mischief that

happens to be done by his bond-servants, or his cattle ;

or, if he does not cluise that, at least transfer them to

his neighbour for indemnification. Moses, who did

not compose Institutions of law, nowhere teaches this

doctrine under any general proposition, but presup-

poses natural equity as known and established by

usage. At the same time, we find him making the

following express ordinances respecting particular in-

juries done to property, from the analogy of which,

conclusions may be drawn as to other cases.

1. Whoever hilleth a beast belonging to another, shall

compensate it, beastfor beast. This ordinance appears

only incidentally in Lev. xxiv. 18. among criminal

laws. Moses had previously spoken of homicide,

and meant only, in the case of a beast being killed, to

specify this limitation, that it was not, like the killing



366 Reparationfor the loss ofBeasts, fyc. [Art. 160.

of a man, to be punished with death ; restitution in

kind being to be held sufficient. And as he gave

laws to a people that lived by agriculture and cattle-

breeding, where, of course, every one usually had

beasts, and when they happened to be hurt, could not

be fully recompensed in money, (because money could

not be yoked in the plough, and sometimes it might

not be possible to procure an ox for money, at least

at a fair price), he therefore appointed reparation for

injuries in such cases to be made, not in money, but

in kind ; and it was not necessary that he should men-

tion (for it naturally follows), that the beast given in

reparation, should not be worse than the one killed.

2. If an ox pushed another man's servant to death,

his owner was bound to pay for the servant 30 shekels

of silver, as a medium price, Exod. xxi. 32. (See

Art. CXXIV.) The ox was likewise stoned : but

that belongs not to the subject now in hand, where

I am treating not of punishments, but of reparation

for injuries.

3. In the case of one man's ox pushing another's to

death, it would have been a very intricate point to

ascertain which of the two had been to blame for the

quarrel ; and, therefore, both owners were here oblig-

ed to bear the loss. The living ox was sold, and the

price, together with the dead one, equally divided be-

tween them, Exod. xxi. 35.

4. If, however, the ox had previously been noto-

rious for pushing, and the owner had not taken care-

to confine him, this made a difference : for then, to

the man whose ox had been pushed., he was obliged
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to give another, and the dead ox he got himself,

Exod. xxi. 36.

5. If a man dug a pit, and did not cover it, or let

an old pit belonging to him remain open, and anothei

man's beast fell into it, (Moses here mentions an ox

or an ass only by way of example, and therefore does

not exclude other beasts), the owner of the pit was

obliged to pay for the beast, and had it for the pay-

ment, Exod. xxi. 23, 24.

6. That through the imprudence of herdsmen, fire

is often kindled in the fields, and does mischief, is

very well known among ourselves ; but in this case,

our laws rarely speak of restitution, and generally in-

flict corporal punishment j because our herdsmen are

too poor to pay the damage : and by the thoughtless-

ness of no other description of persons, is fire likely to

break out in the fields. Among the subjects of the

Mosaic laws, on the contrary, the herdsmen were

commonly the most opulent, (see Art. XLIV.) j and

if even their servants were guilty of this piece of im-

prudence, the master might be made answerable for

his servant with no less justice than for his ox. Mo -

ses, therefore, ordained, that when a fire kindled in

the fields did any damage, he who kindled it, was to

make it good, Exod. xxii. 5. But that from hence

no conclusion can be drawn in regard to the case of a

fire breaking out in a city through any one's impru-

dence, every person will perceive, who is in any mea-

sure acquainted with legal subjects.
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ART. CLXI.

What was and was not permitted on another''s Land—
To eat Ears ofCorn or Grapes there, was allowable,

but not to gather them into a Vessel, nor yet to feed

Cattle.

§2. If a man was passing along another's field, he

was allowed to pluck ears of corn to eat, but forbidden

to use the sickle, Deut. xxiii. 26. This pretty much

accords with what is common among ourselves ; for

no owner of a field, unless he wishes to render himself

ridiculous by his niggardliness, will hinder a passenger

from plucking his ears of corn, and eating them. But

the liberty of the stranger, by the Mosaic law, perhaps

extended still farther ; for if the poor man had pluck-

ed up whole handfuls of ears, and carried them off, I

do not thence see how he could have been found

punishable, or how it could have been prevented. I

do not take upon me absolutely to decide the point,

because the law is very briefly expressed. I only re-

mark, that this very law, which among us would be

very unjust and pernicious, had quite another aspect

among a people consisting entirely of husbandmen

:

for where every citizen, or, in other words, every one

belonging to the nation, has his own land, one will not

be apt, from avarice, to tear up another's corn, be-

cause he must expect that his neighbour will retaliate

in like manner upon his. It will, therefore, most pro-

bably be only as he travels along, that he will eat a
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few ears for pleasure, and that may readily be allowed

him.

In the verse immediately preceding (Dent, xxiii.

25.), Moses has an ordinance respecting vineyards,

which may to us appear more singular, and to

harder on their owners. The stranger that came into

another's vineyard, was authorised to eat as many
grapes as lie pleased, only he might not carry any off

in his basket, or other such vessel.

To my illustration of this law, I must premise, that

I am not a native of a wine country ; having been

born at Halle, on the extreme verge of the Wine dis-

trict of Germany, and where vineyards are so rare,

that under such a law they could not possibly exist.

In such a climate, every individual bunch of grapes

is not indeed a rarity (for that I cannot say of my
native country), but, at any rate, an article of sale,

and worth money. Perhaps, therefore, a native of a

more southern region, where wine is produced in

greater abundance, would be able to explain this part

of the Mosaic law better, and would find it more

agreeable to justice.

But besides all that persons acquainted with wine

countries could say, there is this additional circum-

stance here to be attended to, and which is quite in-

applicable to all our wine countries, viz. that every

Israelite had his paternal land ; and if he lived in a

district where wine was grown (which was the case

in most parts of Palestine, the country being moun-

tainous), he probably had a vineyard of his awn, as

well as his neighbour. The right, therefore, to eat

one's fill in another's vineyard, was, in most cases,

VOL. II. a a
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merely a jus reciprocum ; and thus I might with free-

dom satisfy my appetite, wherever I saw grapes be-

fore me ; single bunches being there no article of

sale. This to travellers was a gratification always ac-

ceptable, and a piece of courtesy that cost the owners

but little ; and to those who had no land, that is, to

the poor, it was a sort of alms, or, at least, a com-

fort, that they could thus satisfy their appetite with-

out being chargeable with theft, or injustice. If the

owner of a vineyard found them too assiduous, or

their visits too frequently repeated, there was nothing

in the law that hindered him from inclosing it, or

turning them out. Only they could not be declared

thieves, if they but plucked the grapes, and ate them

within the vineyard.

We shall frequently see, that the laws of Moses

manifest a certain degree of indulgence and kindness

to the cravings of nature ; which, far from wishing to

torture, they would not even have exposed to any

temptation, that might lead a man to theft
; (Art.

CXXX.) This is a point of great importance to the

preservation of the moral character of a people. Hun-

ger, or appetite, often hurries a man of the most ho-

nourable principles to devour grapes and other eat-

ables that are not watched ; if his conscience make

this theft, the great boundary that distinguishes the

man ofhonour from the thief, is in a manner overstep-

ped, and if this happen often, he will at last become

a thief in a higher sense, having lost all conscience,

and regard to character. It is, therefore, certainly

better, if it can be done without any material injury

to property, to allow him the liberty of eating a little
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of such things, in order to keep him a conscientious

honourable man. Legislators sometimes attend but

too little to moral niceties of this nature ; and jet it

is possible thereby to corrupt a whole people, and rob

them of their honesty.

Moses, on the other hand, would give no sanction

to the practice of free pasturage, although he gave his

laws to a people sprung from wandering herdsmen, to

whose cattle, the whole country where they lived, was

a common ; and herein he is a most perfect Antipode

to our laws of indiscriminate pasturage, which prove

so great a misfortune to Germany. Whoever drove

his cattle into another's field or vineyard, and fed

therein, was obliged to pay a grazing rent *
; but

whether for the whole year, or only for the precise

time of occupation, I am uncertain, Exod. xxii. How-

ever favourable, therefore, he may have been to the

poor in authorizing them to pluck a few ears of corn,

or to glean what was left in the fields, he by no means

thought it just that, by any law of free pasturage, a

man should be obstructed in using his field as his own

property solely, and in turning it to the best account,

a a 2

* IVeidegeld, Germ. So I render the Hebrew word ata^D. Others

have translated it good, or the best. I will, point out the reason of

my explanation as tvell as I can here do it. According to the ana-

logy of the two languages, Stt1 must be the Arabic Vutab, which

means to graze, or pasture ; and thence 3fau!au is a common, or place

daily pastured. The word WJ3 also occurs in Gen. xlvii. 6. applied

to the land of Goshen, which certainly could not be called the most

fertile field of Egypt, but was merely the grazing country.—See Art.

XXI.
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even after harvest. Whoever has heard the complaints

of oeconomists against commons, which with us, with-

out injustice to individuals, it is so difficult to abolish,

while yet they so effectually obstruct the full improve-

ment of the fields, will perceive the importance and

the wisdom of this law, the enforcing of which was

attended with no difficulty after the conquest of n.

new country.

ART. CLXII.

Ofllihigs given to another in trust,

§ 3. We now proceed to notice the conduct to be

pursued with regard to the property of others, either

entrusted to our care (depositum), or accidentally

found by us. In both cases, it is manifest that we

have no right to retain it, but ought to restore it to

the owner on demand : And this Moses presupposes

as a well-known obligation ; or if he confirms it in

express terms, it will not be material to any one, that

I collect any other passages to this effect, than those

wherein he gives those special ordinances which we
may call strictly his own, in exemplification of the

general law on the subject.

In the first place then, with regard to property

deposited in trust, of which Moses, in Exod. xxii. 6,

8, 9. expressly mentions the following instances, viz.

money, household slitjj\ apparel, oxen, asses, sheep, and

other cattle, we find in his law the following positive

injunctions.

1. In the case of a deposit being denied, it presup*
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poses as established and customary, a reference to an

oath, to be taken by the person charged with the de-

nial. This, however, is only mentioned by Moses, en

passant, when prescribing the offering to be made by

a person conscious of perjury : and of that admirable

contrivance of legislative wisdom, for keeping the

conscience of the perjured on the rack, and thus lead-

ing him to repentance, we shall speak more fully un-

der the head of Criminal Law.—Lev. v. 21. in the

Hebrew ; vi. 2,—7. Lug. vers.

2. When a person denied a deposit of any kind,

whether of live or dead stock, or pretended that it

had been stolen from him, a judicial inquiry took

place ; and if it was found that he had really received

the property, and only falsely denied, or gave it out

as stolen, the case then became to a certain extent

criminal, and the crime was put on a par with a

theft of the lowest sort. He was ordained to pay

double to the owner, Exod. xxii. 9.

3. If the deposit was of dead stock, as money or

apparel, and the person entrusted with it affirmed it

had been stolen from him, though the thief could not

be found out, the owner was empowered to bring him

to his oath that he had it not in his possession ; and

ifhe swore, he made no restitution, Exod. xxii. 6,—8.

The law, indeed, does not expressly mention the oath,

but only says, He shall come before the gods (or judges)

* whether he has not laid hold of his neighbour's pro-

a a 3

* In my German .version I aave here inserted the Wo$s, and die

sollen untersutfien, that is, and they Aall enquire, without which it wou!«£
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perty ; but the phrase ^ Q*-, whether not, is else-

where so notoriously the usual formula of an oath

among the Hebrews, that we can scarcely understand

it otherwise than in reference to an oath ; more espe-

cially as the oath is expressly mentioned in ver. 10.

;

and in most cases, no other proof of his not having

retained his neighbour's property, could possibly be

had, but an oath.—The thief, when discovered, was

obliged to make twofold restitution : but it is uncer-

tain, whether to the owner, or to the depositary ; and

whether, therefore, the penalty imposed on the thief

went to the master of the goods, or to the person

whom the theft had exposed to the danger of an accu-

sation, Exod. xxii. 6.

4. If the deposit consisted of a beast, which came

by any misfortune, or was driven away from the pas-

ture, the depositary, if no man had seen it, was obliged

to swear that he had not retained it, or applied it to

his own use : and his oath to this effect, the owner

was bound to accept, instead of payment, Exod. xxrL

9, 10. But if, on the other hand, it had been stolen

out of the house of the depositary, he was obliged to

pay it ; on the principle, it would seem, of its being

more difficult to steal a beast out of a house, than any

thing else ; and that as he might have had the profit

arising from the use of it, so he ought to bear the loss

arising from his negligence in looking after it, or from

(what is of more rare occurrence, and often of difficult

distinction from negligence, from) accident.—If, again,

not have been intelligible. I did not chuse directly to say, and he

sliall siiear ; but rather to employ a general expression which would

imply the exaction of an oath.
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the beast was torn in pieces, (which might easily hap-

pen even in a house, if a wolf, or other ravenous ani-

mal, broke in) the depositary was only bound to bring

proof of the fact, and, doing so, he was under no obli-

gation to pay it. What proof was requisite, Moses

does not say. The most natural proof is, the testi-

mony of an eye-witness, or a remnant of bloody skin,

or bone ; but on this point, nothing is specified

;

Exod. xxii. 12*.

ART. CLXIII.

The Lazes respecting Thingsfound.

§ 4. The property which another has lost, and I

have found, I may not retain, nor wish to retain ; but

I ought to endeavour to find its owner, and to restore

it to him. That fundamental principle of the Mosaic

law, (Exod. xx. 17.) that we should not covet what is

another's, inculcates this doctrine so forcibly, and to

such an extent, as that it would even disapprove my
secretly wishing, that after all the trouble I could

take, the owner might remain undiscovered.

In the case of any thing lost, a reference was like-i

a a 4

* I have here used the general term, Proof. Most other translators

hare said, he shall bring a witness. The word ny no doubt signifies

a witness ; but it is used likewise to denote any kind of evidence;

and a general term is more suitable here, because a wild beast thai

has a mind to tear a sheep or a goat in pieces, is not apt to wait the

coming of an eye-witness, nor would they be often torn, if any or.t

were ni?h.
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wise allowed to be made to the oath of the person

supposed to have found it ; but how strong the pro-

bability necessarily was, on which the owner must

found his charge, in order to oblige his neighbour to

swear, cannot be ascertained, because mention is made

of the oath but incidentally, although, indeed, it is a

second lime repeated, where the offering for perjury

is ordained, Lev. v. 21.
;
(Eng. Bib. vi. 3.)

The person who found any thing lost, whether a

beast that had strayed, or an article of clothing, or

whatever else, living or lifeless, was not at liberty to

remain unconcerned about it, but was bound to take

charge of it ; and, if a beast, to maintain it at the

owner's expense, until he could have it taken away,

XJeut. xxii. 1,—3.

Whoever saw a beast tottering or lying under the

weight of his burden, was bound to help him ; and.

that with the same exertion and perseverance as the

owner himself was doing, or would have done. Nor
durst he (for this the words of Moses seem to imply),

desist, but with the owner ; that is, until the owner

himself left the beast, seeing him past relief, Exod.

xxiii. 5. Dent. xxii. 4.

Both these were incumbent duties even when the

beast belonged to an enemy : and the passages above

referred to, expressly mention the ox and ass of an

enemy. This is reasonable ; for we expect that even

our enemy will be humane enough to forget his enmity,

and give us his aid in a time of need, or, at any rate,

that he will not be so Utile as to extend his enmity to

a beast quite innocent of our quarrel, and that lies in

• ess before his eyes. What we expect, we should



Art. 163.] Preservation of Beasts Important. 077

do in our turn ; and if we will not listen to the sug-

gestions of moral obligation, still we must see, that

among a nation of husbandmen and herdsmen, it was

a matter of great importance to preserve the lives of

work-beasts. And upon the same principle, we might

perhaps be enjoined to extinguish, if need were, a

fire in our enemy's house, as if it were our own.

How humane soever this law of Moses may appear,

we must at the same time recollect, that it was not

given to a people like ourselves, but to a people

among whom every individual generally had cattle

;

so that they could not but be influenced by the great

duty of reciprocity, which among us, at least in towns,

does not here hold, because but few have cattle.

—

Among the Israelites, none almost could be so unac-

customed to their management, or to their relief in

distress, as our town's people are. This last circum-

stance is peculiarly deserving of notice. I grant that

such a law would, in Germany, be a very strange one,

if accompanied with no limitation to certain classes of

the community ; for he who is not from his infancy

conversant with beasts, seldom acquires the confidence

or dexterity requisite for their aid when in danger,

without hurting himself. He, perhaps, sits perfectly

well on horseback, and can do all that belongs to a

good rider, when mounted ; but to help up with a

horse fallen down under his load, or to stop one that

has run off, would not be hisJbrte.—Add to this, that

among us, neither the ox, nor the ass, but the horse

alone, is so honourable, that a gentleman could help

up with him, without demeaning himself, and bein^i
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laughed at. But among a nation of farmers, who
ploughed with oxen and asses, and where there were

no hereditary noblesse, such a foolish idea, which a

legislator must have attended to, could have no place,



CHAPTER XII I.

OF OBLIGATION'S AND LAWS RESPECTING ANIMALS.

ART. CLXIY.

Kindness and Co?npassion towards Animals in general.

§ 1. We shall find that Moses, throughout his laws,

jnanifests even towards animals a spirit of justice and

kindness, and inculcates the avoidance not only of

actual cruelty, but even of its appearance. A code of

civil law does not, indeed, necessarily provide for the

rights of animals, because they are not citizens ; but

still, the way in which animals are treated, so strongly

influences the manners and sentiments of a people

even towards their fellow-creatures (for he who habi-

tually acts with cruelty and want of feeling to beasts,

will soon become cruel and hard-hearted to men),

that a legislator will sometimes find it necessary to

attend to it, to prevent his people from becoming

savage. I mean not here to appeal to the ancient

Grecian legislators, because they were often too specu-

lative, and the states or cities to which they gave laws,

were too inconsiderable to allow us to rely on their

experience ; but I will illustrate the point by one sin-

gle example, which is more likely to be felt, and

which, besides, has actually had an influence on the

manners and laws of great nations in later times.
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Now that people no longer slaughter their own
cattle, and we have a particular fraternity ofbutchers,

persons of that profession must, of course, be in the

daily habit of killing animals, by which they have

not been injured ; and that in a more tedious and

cruel manner than a huntsman, who shoots his game

dead in a moment. In this there is nothing unlawful

;

only what every householder and his servant must

otherwise have done now and then, they do so often,

as necessarily to become hardened and destitute of

compassion, at the sight of blood. The influence of

this upon their dispositions, is remarked by all the

world, by whom they never get credit for so much

tender-heartedness and mercy towards human blood,

as other people. In fact, we hear more frequently of

cruelties and murders committed by butchers, than

by other rich and substantial citizens.—I would fain

here describe my own feelings at a sight altogether

new to me, and ask, whether many of my readers,

unused to such a sight, do not sympathize with me.

In travelling through a certain part of Germany, I

was struck with astonishment at observing that the

landlords of the inns were regularly butchers, and

their houses distinguishable by the resort of butchers'

dogs. This appeared to me at first sight rather inde-

licate : but when I heard that both trades were there

wont to be purposely conjoined, because a butcher

could entertain his guests at less expense than any

other man ; and that, for this very reason, an eminent

innkeeper was, in the provincial idiom, called (Der
Schhnid) The Gorge, the thought occurred to me,

' [s this quite safe for strangers? Is it not likely that
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«* in a tract of some extent, and distinguished by a

" singularity so suspicious, if the police be not very

" perfect, murders should be more frequent than clse-

*« where ?" It is true I did not learn by experience

that such things actually took place in the inns, and

I staid for too short a time to enquire ; but I could

could not help reflecting with satisfaction on my na-

tive country, and Lower Saxony, and Holland, and

England, where inns are not usually kept in the

shambles.—I merely state how the thing appeared to

myself; and, probably, many of my readers, unac-

customed to such inns, will think and feel as I did.

In England, the laws have considered the point, and

excluded butchers from serving as jurymen; not ex-

pecting from them the necessary degree of tenderness

and pity towards human suffering. Here, therefore,

we have an example of a legislative measure, not de-

vised by a philosopher framing laws for a petty state

or city in Greece, but by a great nation attending to

the influence which such people's procedure towards

animals (though innocent, because necessary), seldom

fails to have in blunting the feelings of humanity.

Of most of the Mosaic statutes relating to this sub-

ject, I mean, if I have not already done so, to treat

separately, because they had in view other objects

than that of mere compassion towards animals ; al-

though, perhaps, these objects were clothed in the

garb of compassion, for the more certain attainment

of both ends at once, and of that especially which re-

lated to the good of the country. In the mean time,

it may not be unacceptable to the reader here to sur-

vey them at a glance.
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It was, then, enjoined by Moses, that when a mart

saw even his enemy's beast lying under the weight of

his burden, he must help up with him, (Exod. xxiii. 5. ;

see Art. CLXIII.) ; that the ox must not be muzzled

while treading out the corn, (Deut. xxv. 4. ; see Art.

CXXX.) ; that on no account must any beast be cas-

trated*, (Lev. xxii. 24. ; see Art. CLXVIII.) ; that a

cow, ewe, or goat, must not be killed on the same day

with her young, (Lev. xxii. 28.) ; that a kid was not to

be dressed with its mother's milk, that is, with butter

made of milk, but with oil, (Exod. xxiii. 19t.); that

when a man found a bird's nest without the limits of

his own land, he was not to take the dam with the

young, but allow her to escape, (Deut. xxii. 0, 7t) ;

that their cattle were, as well as themselves, to enjoy

the rest of the sabbath, (Exod* xx. 10.) ; and thai

even the game was to have a jubilee on the sabbatical

year, and be allowed to feed in the fallow fields un-

molested. (Lev. xxv. 7.)

But here, methinks, I shall still be asked by many
readers, Does not the Mosaic law establish what is di-

rectly contrary to the rational spirit and practice of

the English law, as just now exhibited for our appro-

bation ? Does it not make judges of those who

daily butchers ? The high priest was the s

authority in matters of the law, and the Levites, for

the most part, appointed to exercise judicial fimc-

* See my Dissertation on the Oriental Mode of Sheep -breeding,
J

f See my Commentaiio de kgibus a Mose eo fine lads, xit Israel

Egypti cupidis Palestinam caramfaceret, J 10.

% A Dissertation on this Law will be found in ray SyntapM, Com*

mentctionam, Part II. No. 4.
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iions ; yet it was the duty of the priest to kill the

sacrifice, and the Levite was his assistant ; and whe-

ther the person who decides the fate of criminals, be

a sacrifice-killer, or a common butcher, makes very

little difference ; since both, by their habitually deal-

ing in blood and slaughter, must become alike hard-

ened to the feelings of human suffering.

In answer to this objection, I might, with great

truth, offer a variety of remarks ; as, in theJirst place,

that a great distinction is to be made between the*

ordinary judges and the supreme judge, to whom only

the most difficult questions are carried by way of ap-

peal, or where his opinion is desired ; and even sup-

posing the latter (in the present instance, the high-

priest) not possessed of extreme humanity, still it is

to be regarded as matter of the less regret, because

the cause does not come before him, until after deli-

berate investigation of the facts, nor is he likely to

decide under the influence of any passion. He may
not so much as have ever seen the accused. Among
us, a capital sentence, before being carried into exe-

cution, must be subscribed by the sovereign ; and

thus may, perhaps, come ultimately under the signa-

ture of a hero accustomed to the sight of a field of

battle, where dead bodies lie by thousands ; yet we
never complain of this as a grievance ; because he is

not the investigator of the fact, or, as an Englishman

would term it, thejury ; nor is he even the author of

the original sentence, but only the final decider, who

has it in his power to pardon, alter others have con-

demned.—I might remark, secondly, that Moses gave

no express command for selecting the judges from
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among the Levites; although he may have presup-

posed it would so happen afterwards, from the cir-

cumstance of that tribe being obliged to devote their

attention to learning ; and, lastly, that as among many
nations, the judicial and sacerdotal offices have been

found united, Moses may, in this point, merely have

adhered to ancient usages.—But omitting all this, I

shall only remind the objectors, that in the days of

Moses, the priests and Levites had not so much to do

with killing the sacrifices as in later times, when the

manners of the people became altered. The Israelite

who brought an offering, had to kill it himself, and

the priest merely performed the sacred ceremonies

with it at the altar. So at least did the law in Lev.

i. and iii. enjoin ; and with great judgment and pro-

priety, because given to a nation of husbandmen and

herdsmen, where every one must have understood

how to go about the slaughter of a beast. The priest,

therefore, had only the particular duty of killing the

public sacrifices for the whole people every morning

and evening; and these were not so numerous as that

the bloody business could, by the frequency of its re-

currence to each individual, serve to render him one

whit less tender-hearted than any other Israelite. In

process of time, however, changes in this matter took

place: We find from 2 Chron. xxxv. 11. that many

centuries afterwards, the offerer no longer killed his

offering himself; probably because many of the Israel-

ites knew not how to do so ; so that at this time the

judicial functions might, no doubt, be said to have

fallen into the hands of butchers, had not the Levites

appointed as judges in the different cities, obtained, in
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consequence, a dispensation from the service of the

altar ; because a judge must always be regular in his

attendance at the place where he is appointed to ad-

minister justice. In this work, strictly speaking, I

have nothing to do with those later times, but only

with the original Mosaic law ; nor am I, for want of

historical accounts, in a situation to ascertain, whether,

and in what manner, they obviated an inconvenience

that resulted from the change of their manners in the

course of ages, and from the ancient sacrifical usages

being forgotten among the bulk of the people.

ART. CLXV.

Distinction ofAnimals in a legislative point ofview.

§ 2. Considered in the light in which a legislator

would regard them, animals are either,

1. Domestic, that is, the property of particular per-

sons ; or,

2. Wild, or such as, properly speaking, belong to

nobody ; and these last are divisible into four sorts

;

such as are,

(I.) Edible, or, as Moses calls them, clean; such

as the stag, the roe, the jachmur, &c.

(2.) Not edible, but still not apt to attack man, for

which reason I would term them innocuous. And here

the birds of prey may be classed, because, though

they live by preying on other animals, especially

defenceless birds, they do not usually attack human

creatures, or hurt them. To us, perhaps, they arc

more odious than to the Israelites, because with us

VOL. II. b b
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not only country people, but even the opulent and

middling class in towns keep poultry ; so that the

hawk is universally regarded as a robber. But the

Israelites gave themselves no trouble with the breed-

ing of poultry ; for in the history of the patriarchs,

where so much is said on rural ceconomy, and espe-

cially on the subject of cattle, not a word do we find

concerning poultry, not even in the laws relating to

offerings. Nay, great as is the number of other ani-

mata mentioned in it, the Hebrew Bible does not so

much as- furnish a name for them, unless, perhaps, in

a book written about the commencement of the Ba-

bylonish captivity, and even there, through the mis-

take of transcribers, it is rendered almost undiscover-

able *. And hence, as the Israelites can scarcely

have kept poultry t, we need not wonder that bird?

* a:h (Dugag).- I entertain a suspicion, of which, however, I

cannot here enter fully into the grounds, that in Jerem. xvii. 1 1

,

instead ofn^T we should read m, and translate, The hen hatches and

clucks with the chickens of eggs not her own. Sometimes the hen steals

the eggs of a bird of a different species, hatches them, and clucks

with the chickens as if they were her own ; but if they are not of

the gallinaceous kind, but ducks, or such like, they soon forsake their

supposititious mother. To a hen of this thievish cast, the miser who

accumulates wealth by unjust means, may be compared. His riches

take wings and flee away.—This explanation, however, is not incon-

trovertible ; and if here the prophet had not our domestic poultry

in his view, in no passage of the Old Testament is mention made of

them, nor do we find them among the Jews, until after their subjec-

tion by the Romans.

f It may in like manner be doubted, whether breeding of pigeon*

was much practised among them ; for those kept in dove-cots, are in

the later Hebrew, called by a name equivalent to Herodian dovesl

because Herod is said to have introduced them.—SeeBuxtorfs ChuM-
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of prey, which in other respects are extremely useful,

especially in a warm climate, are not mentioned in

the Mosaic laws in terms so obnoxious, as in ours,

where rewards are offered for their destruction.

(3.) Ravenous, (or such as are wont to attack man)

including serpents. In favour of the two former clas-

ses of wild animals, the Mosaic laws make certain pro-

visions ; but for the care and preservation of these*

to which I would apply the term misanthropes, no

command is given.

(4.) Fishes. That Moses should take no notice of

them, is not to be wondered at. In the Arabian de-

serts, where he gave his law, there were no fish ; nor

did the waters of Palestine produce them in such re-

markable abundance as to make it necessary for him

to make laws for their preservation. He might leave

this to the future local policy of those tribes whose

habitations might be fixed on the shores of the lake of

Gennezareth, in which it would appear that they

were plentiful.

b b 2

Rabbinic. Lexicon, p. 630. Pigeons, it is true, appear frequently a-

mong their offerings ; but then they might be of the wild kind, as well

as turtle-doves. Here, however, I speak dubiously : for even in the

patriarchal history, we find pigeons used as offerings ; and Egypt,

out of which the Israelites came, is at this day full of pigeon-houses.

But as these are by no means favourable to agricultural ccconomy, I

here merely throw out two questions that occur to me. Did the Is-

raelites breed pigeons? and, was the practice general ? If not, they

had the less reason to dread the depredations of the hawk.
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ART. CLXVL

Of Domestic Animals, particularly the 0,v, Ass, and

Horse.

§ 3. Of domestic animals, the rural ccconomy of

the Israelites led tliern to consider the ox as by far the

most important; and this we perceive to have an in-

fluence on the laws of Moses, and even on their very

style, where they relate to animals. On such occa-

sions, he sometimes names but one single animal ; his

command concerning which, is to be understood as

extending to all of the same general class of clean or

unclean beasts, to which it may belong. Of the for-

mer class, it is commonly the ox, and of the latter,

the ass,, which he specifies as the representative ; and

where both classes are mentioned, both. See Exod.

xxi. S3, xxiii. 4, 5, 12. xxxiv. 20. Deut. xxii. 4. In

the decalogue, the ox and the ass are twice mentioned

in this way, Exod. xx. 14. Deut. v. 14, 21. We rind

in Exod. xxii. 4, 9, 10. where examples of theft, &c.

are given from beasts, the sheep mentioned along

with the ox and ass.

The preference thus given to the ox, both by the

Israelites and their legislator, proceeded partly from

his importance in their ceconomy ;
partly from the

high antiquity of the laws, which by this internal

mark we at once plainly perceive ; and partly from

the long residence of the Israelites in Egypt.

Among a people practising agriculture, or rather

among a nation of husbandmen like the Israelites, the
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ox, of all animals serving for food, was in an cecono-

mical point of view justly entitled to hold a very high

pre-eminence, from the consideration of his great use

in all the operations of farming, and particularly in

ploughing and threshing, or rather, treading out the

corn *. In those days, ploughing with horses, was

never thought of. It was performed either with oxen

or asses ; but of the latter, a Jew durst not eat, nor

oven taste their milk ; nor is this, indeed, usual among

ourselves. (Economists arc of opinion, that it would

be greatly to the improvement of our agricultural sys-

tem were we to plough only with oxen, which, while

they afford us flesh and milk, are neither so expensive

in price nor maintenance as horses ; in addition to

which, it may be remarked, that by being yoked in

the plough, a horse soon loses the only qualification

for which he is so highly prized—the rapidity and

ease of his motion. But, setting aside all these ceco-

nomical considerations, which are at present so zea-

lously insisted on, particularly in England ; the agri-

cultural heresy of ploughing with horses, had not

arisen at this early period. And the farther we go

back into ancient times, the more proofs do we find

that mankind repaid the labours of the ox in agricul-

ture, with a strong degree of affection and gratitude.

He was regarded as man's assistant ; and from the

representations given of the golden age of the world,

we see, that to think of shedding the blood, or tasting

the flesh of the animal, to whose toil man owed his

fibs

' See Paulsen's Accounts of Orient?.! Agriculture. § 40, 4i ; 41
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daily bread, would then have been deemed a heinous

crime.

Ante etiam Sceptnun Dictcei Regis et ante,

Impia quum cccsis gens est epulata Juvencis,

is the language of Virgil (Georg. ii. 536.), familiar to

us from boyhood ; and we find that the Hebrews had

a very similar mythology. The prophet Isaiah*, in

the picture he draws of the return of the golden age,

gives this law as one trait, He that Villeth an ox, is as

one who hath slain a man, that is, will be regarded as

a murderer.

We may easily conceive, that at the first introduc-

tion of that species of tillage which was not, like the

operations of horticulture, performed with the hand,

but much more easily and expeditiously, with the

plough, a very great scarcity of cattle must have ta-

ken place ; because before, they had not been reared

in such numbers as would then be found necessary for

agriculture : and that hence the people of those early

days, wrould pay very great attention to their multipli-

cation—would abstain altogether from eating them

—

and would annex a severe punishment to the crime of

killing them. The more ancient nations are, the more

nearly do they approach to this period ; and in an age

when gratitude to animals had not, through the refine-

ments of sentiment, become obsolete, the stronger and

more real must have been their feelings of regard and

* Chap lxvi. 1,—3. More remarks on this passage will be found

in mv Latin notes and additions (EpbnetraJ to Bishop Lowth's Prcs-

kcliones de sacra Poesi Hebrceorum,— Prael. ix. Oxf. 1763. Gollin.

1768-9. 2d edition.
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gratitude to this useful creature. In our times, these

feelings are only alive to horses and hounds ; for it is

with these, and not with oxen, that our great ones

form acquaintance. Concerning the high esteem in

which the ox was anciently held, others have written

much more fully and learnedly ; but for my present

purpose, little detail is necessary.

If there ever was any country in which our ac-

counts of the golden age were in any measure realiz-

ed, and not perfectly fabulous, it must have been in

Egypt, which peculiarly merits the appellation of the

seat of agriculture; for that the Egyptians considered

the killing of many animals, which, from their utility

to the country, they held sacred, as a capital crime,

and punished it with more seventy than murder

;

that they held cattle, from their importance in agri-

culture, in the highest estimation ; and that the cow,

from various religious considerations connected with

the doctrine of the Metempsychosis, was, in their eyes,

an object of peculiar sanctity ; are facts sufficiently

established.

I remember to have read somewhere in the later

accounts of the Mission of Tranquehar, that in India,

where eating the flesh of oxen is accounted sinful,

cattle multiply far less than with us.; and one of the

Danish missionaries, in an argument with a heathen,

hence readily admitted, that in India, for the public

good, the people ought to abstain from eating them-

I cannot now light upon the passage ; but the fact

-merits investigation, for should it prove correct, it

would warrant the inference, that considerations con-

ii b 4
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nected with the climate might have influenced the

Egyptians in sparing the lives of this tribe of animals.

In the law which prohibits muzzling the ox while

he treads out the corn, as illustrated above in Art.

CXXX. we have a relique of the veneration paid by-

ancient nations to the animal by whose aid their agri-

cultural labours were at once so materially lightened

and extended. And in their inflicting a severer pu-

nishment on the crime of stealing an ox, than on any

other species of theft, (see Exod. xxi. 37. Hebr.

xxii. 1. Eng.") we perceive the sense they entertain-

ed of his ceconomical importance, and that, in their

judgment, without him the agricultural improvement

of a country must be for ever at a stand. To the

same principle of regard, or, if we may so call it, of

gratitude towards oxen, we may probably ascribe the

Mosaic prohibition in Deut. xxii. 10. of yoking the

ox and ass in the plough together. In this law, cer-

tain expositors, it is true, seek for something figurative,

such as a dehortation from intercourse with heathens,

or (what certainly is here but very obscurely implied,

and, as we have shewn in Art. C. was in fact not for-

bidden) a prohibition of intermarriage with foreigners.

But I would rather say, that herein Moses was regu-

lated by the ideas of those early ages ; at the same

time, however, that he does, by an example taken

from the treatment due and shewn to the ox, incul-

cate the duty of not treating contemptuously or cruel-

ly the servant whose labour prepares or earns us our

daily bread; and that as he avails himself of the es-

teem in which the Israelites held this animal, to habi-

tuate them to sentiments of gratitude towards him ;
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so, in the present instance, we ought to consider the

conclusion, a minore ad mqjus, as warranted and in-

tended ; as I have already remarked towards the con-

clusion of Art. exxx.
Concerning the horse, which in our ceconomy, and

from the nature of our military Tactics, is become an

animal of supreme importance, and to the protection

of which, of course, our later laws are so directed, as

to denounce the severest punishment against horse-

stealing, we find in the Mosaic law not a syllable, ex-

cept the injunction laid on the future king of Israel,

not to keep a strong body of cavalry, nor an immoder-

ate number of horses. This injunction occurs in

Deut. xvii. 16. and has already been illustrated under

Art. LIV. Had the tenth commandment been origi-

nally given to Germans, instead of, Thou shall not

covet thy ncigltbour's o<r, or his ass, it would have said,

Ms horse, or his ox. But in the time of Moses, and

down to the reign of Solomon, the horse was not in

use among the Israelites, who for the purpose of la-

bour and carriage employed the ass, the mule, the

camel, and above all, the ox, particularly that species-

called the buffalo, which is common in Asia, and goes

faster than the other kinds. I mean to write a Dis-

sertation on the Earliest History of Horse Breeding, in

one of the subsequent parts of my Miscellaneous

writings i and shall here, therefore, merely give the

outline of its contents, reserving the proofs and de-

tails for that work. [Note.—This dissertation is now

in this second edition of the Afosaic Law, given as an

appendix to the present article : and will be found at

the end of this volume.]
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The riches of the patriarchs Abraham, Isaac, and

Jacob, consisted of their herds of sheep, goats, cattle,

asses, and camels. Horses they had none : for these, as

well as travelling carriages, which in ancient times,

were elsewhere very rare, they met with first in

Egypt. In the time of Moses, the Egyptian monarch

had studs of horses, and a very large body of cavalry,

which, while it must have essentially contributed to

the defence of so flat a country, and to the mainte-

nance of its internal tranquillity, would also be highly

serviceable for the purpose of foreign conquests.—Job,

among his herds, had in like manner, no horses, or to

speak more properly, no breeding studs. We find, it

is true, in the book of Job, a description of the horse,

extremely picturesque and magnificent : but then it

is of the war-horse only.—After their departure from

Egypt, the Israelites, as well as the Arabs, on whose

confines they touched, were still as much strangers to

horse-breeding as the patriarchs. They yoked oxen

to the waggon on which the tabernacle, when taken to

pieces, and the other sacred things, were carried ; and

in their war with the Midianites they made booty of

sheep, oxen, camels, and asses, but not of horses.

In the time of the judges, we find horses and war-

chariots among the Canaanites, but still the Israelites

had none : and hence they were generally too timid

to venture down into the plains, confining their con-

quests to the mountainous parts of the country.—In

the reign of Saul it would appear, that horse-breeding-

had not yet been introduced into Arabia ; for in

a war with some of the Arabian nations, the Israek

ites got plunder in camels, sheep, and asses, but still
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no horses.—David's enemies brought a strong force

in cavalry into the field against him : and in the book

of Psalms the horse commonly appears only on the

side of the enemies of the people of God : and so

entirely unaccustomed to the management of this

animal had the Israelites still continued, that, after a

battle, in which they took a considerable body of ca-

valry prisoners, (2 Sam. viii. 4.) David caused most of

the horses to be cut down, because he did not know
what use to make of them.—Solomon was the first who
established a cavalry force : and, compared to what is

usual now, it was a very inconsiderable one. He also

carried on a trade in Egyptian horses for the benefit

of the crown. (See Art. LIX. 9.) At this period

Egypt was still the native country of the best horses

:

none were yet bred in Arabia, else would not the

Phoenician kings have purchased Egyptian horses at

second hand from Solomon at his own price, but have

rather got them directly from Arabia themselves. It

is remarkable too, that one horse cost him the same

price as another, namely, 150 shekels (1 Kings x. 29.)

which shows that the qualities of horses were not yet

noticed with the eyes of amateurs.-—Even at the time

when Jerusalem was conquered and first destroyed by

Nebuchadnezzar, Arabia seems not to have bred

horses : for the Tynans brought theirs from Armenia.

Arabia, therefore, could hardly have been, as Buffon

supposes, the original, and natural climate of horses

:

but must have had its breed only at a late period from

other countries : and if, in after ages, the Arabian

horses became the best in the world, it very probably

proceeded from the same cause which has produced
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the singular excellence of the English horses, the

natural fondness for horse-racing*. Wherever this

becomes a favourite amusement, with prizes establish-

ed, and the practice of betting encouraged, every

one will lay himself out to procure the best horses

:

and racing is a very frequent exercise among the

Arabs.—Thus much by way of abstract of my in-

tended dissertation.

Under these circumstances it is not wonderful that

the Mosaic law should take no notice of an animal,

which ice hold in such high estimation. To Moses,

educated as he was in Egypt, and, with his people, at

last, chased out of it by Pharaoh's cavalry, the use of

the horse, either for war or travelling could certainly

not be unknown : else could he not have been the

author of that highly beautiful and poetical descrip-

tion of this animal, which we find in the xxxixth chap-

* Such at least is the opinion of connoisseurs: and so far has the

preference to English horses been carried, that the king of Prussia

imports cavalry horses at great evpence from England. The im-

mense sums that may there be gained by a good horse on the turf

induces the English to spare no expence on the importation of the

best stallions from Arabia: and it is by uniting the swiftness of the

Arabian with the size of the English horse, that this breed of racers

has attained its unrivalled excellence.—Among all the novelties

introduced into Denmark by Count Struensee horse-racing was,

perhaps, one of the most useful : only that it was too expen-

sive, and in some other respects prejudicial to the nation. Had he

established the diversion, not ?t Copenhagen, but in the vicinity of

Hamburg, and had the opulent citizens acquired a taste for it, with

the spirit of betting as in England, the Danish breed of horses would

soon have been materially improved, and that at the expence oftheic

neighbours.
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fer of the book of Job, ver. 19,—25*. But as it was

his object to establish a nation of husbandmen, and

not of soldiers for the conquest of foreign lands ; and

as Palestine, from its situation, required not the de-

fence of cavalry (see Art. LIV. 5.) he might very

well decline introducing among his people the yet

unusual art of horse-breeding. A great deal of land

that might be applied to the production of human
food is requisite for the maintenance of horses in

every country : and in England, this is a subject ol

perpetual complaint, the high price of corn being-

ascribed to the immense number of superfluous horses.

But in those days riding was less frequent, and tra-

velling in carriages almost unknown, the roads not

being adapted to itt: so that journies were generally

* May I here remind my readers, that I consider the book of Job

as a moral poem, and suppose Moses its author? Who ever wishes to

have more information on this point, may consult my Prolegomena ir

Jobum, edita in usuiti Auditorum.

f Where people are to travel in carriages, that they may not be

overset, the roads must be properly formed and conducted : and it i*

in a level country like Egypt, that such roads are first to be ex-

pected. Accordingly we find, that there, as early as Joseph's time,

travelling in carriages was in use, Gen xli- 4-3. xlv. 19. xlvi 5. But

in a mountainous country it is impossible to travel in this manner,

while the roads (so to speak) continue in a state of nature, too nar-

row in one place, too steep in another; nor until, by the persevering

labours of several generations, after the invention of wheel-carriages,

public roads are skilfully conducted in every direction through it.

Of that invention the merchants of Palestine and Arabia were nor,

likely to have been the authors, because for the carriage of their

commodities they had the command of that tractable and unexpen-

sive animal, the camel. In the convenience of our carriages of all
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performed on foot : and when riding was necessary,

the camel was always at hand ; and in the sterile re-

gions of Arabia, this contented creature, which requires

hut very little provender, and may be brought to drink

but once in four days, is infinitely preferable to a horse.

To be sure this was not such an elegant mode of travel-

ling : but those who wished to proceed more at their

ease, made use ofthe ass, which, in a mountainous coun-

try, is much surer-footed than a horse ; and in southern

climates is so much more nimble and spirited than in

northern, that, according to Millet, in his descrip-

tion of Egypt (letter ix.) a horse in that country must

gallop to keep pace with him at a trot. But inde-

pendent of all this, there was yet another circum-

stance stated by Moses himself, in Deut. xvii. 16.

which might restrain him from introducing among

his people the needless practice of horse-breeding.

Egypt was then renowned for the best horses, and

continued so for many centuries afterwards : and to

Egypt, the Israelites frequently manifested a strong

propensity to return : so that, to encourage and keep

alive their predilection for that country, by the intro-

duction of horses, and thus render Palestine, in which it

had not hitherto been attempted, less agreeable and

dear to them, would not have been expedient : for it

is a common opinion, how unfounded soever it may

be, that whether the breed of horses be good or bad

kinds, we enjoy a great advantage over the ancient world ; but we

must not imagine that this could possibly have been always the

case. In the progress of every nation, there is a time when car-

riages are introduced : in some countries that period is not yet ar-

rived, and of course, travellers must either ride or walk.
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depends entirely on the country in which they are

produced. See my Commentatio cle Legibus Mosaicis

JPalestinam Isracliiis charamfacturis.

ART. CLXVII.

Of the Sabbath, as intended for Beasts.

§ 4. It was a part of the good treatment due to

domestic animals, they were to be allowed to share

the enjoyment of the sabbatical rest. On the people's

own account this was no doubt necessary ; because

in general beasts can perform no work without man's

assistance : but still Moses expressly declares that his

commandment respecting the sabbath had a direct re-

ference to the rest and refreshment of beasts as well

as of man. His words are, On the seventh day thou

shalt restfrom labour ; that thine ox and thine ass may

also rest, and thy servant and stranger may be refresh-

ed, Exod. xxiii. 12. xx. 10. Dent. v. 14.

In fact, some such alternation of labour and rest

seems necessary to the preservation of beasts : for

those that perform the same kind of work day after

day, without any interruption, soon become stupid

and useless. At least, we see this the case with

horses : and the reader will not take it amiss, that a

town-bied writer, having better access to observe the

effects of labour on them, than on oxen, should pre-

fer taking an example from the former. A horse

that has to travel three German miles every day will

not hold out long : but, with intervening days of rest,

in the same time, he will be able to go over a much
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greater space without injury. He will, for example,

in 10 days travel 35 German miles, with three resting

days, that is, at the rate of five miles each day of the

other seven. This fact is so well known, that in rid-

ing schools, one or two days of rest, besides Sunday,

are usually allowed to the horses, in order to preserve

their spirit and activity ; whereas the post-horses,

which are constantly at work, soon become stiff and

unserviceable. The case is probably the same with

other beasts of burden, although they do not require

so many intervals of rest as horses. And hence the

good treatment of beasts enjoined in the Mosaic law,

and the sabbatical rest ordained for their refresh-

ment, was highly expedient, even in an ceconomical

point of view, and wisely suited to the circumstances

of a people, whose cattle formed the principal part of

their subsistance.

ART. CLXVIII.

The Castration of Animalsforbidden.

§ 5. In the xxii. chapter of Leviticus, ver. 24.

Moses prohibits all castration of animals. Of this

passage, because the meaning of the words has been

contested, I will here give a literal version, that every

one may judge for himself. A beast that is crushed,

bruised, evnlsed, or excised, (these were the four

modes of castration) you shall not bring unto Jehovah,

nor shall you make it so in your la?id. The Mosaic-

prohibition is, therefore, two-fold; in the frst place,

with regard to the offering of castrated animals j and,
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secondly, with regard to making them so in the land.

Thus was the law understood in the time of Joseplms,

for he says, that, according to the Mosaic ordinance,

the castration of either man or beast was not lawful

;

/*<? i^rtvea ttcihv sx.TOU.tagi u.yjt£ ou/Qpoo7T8c9 [ayj- 7mv ctKhoov

ijwwy Antiq. iv. 8. 40.

To some expositors, this has appeared too incredi-

ble to be admitted; and Le Clerc* cannot conceive,

how uncastrated cattle could be used in agriculture

without danger. The word make, therefore, they

understand of offerings : nor is it to be denied, that

ia Hebrew it sometimes has such a meaning. But

here I cannot coincide with them in opinion, for the

following reasons

:

1. If the last clause of the verse be interpreted as

prohibiting the offering of castrated animals to the

Lord, then Moses only repeats in it what he had just

before asserted more explicitly, and is guilty of a

tautology. This reason, I grant, is not decisive, be-

cause such repetitions (with a slight change of expres-

sion) are not unfrequent in oriental writings ; but still

this seldom takes place in ancient laws, and especially

in those of Moses, 'which are remarkable for concise-

ness. Add to this,

2. That there follow the words, in your land,

which are quite unsuitable, if offerings are intended,

because these were to be made not any where through-

out the land, but only at the place where God had his

VOL. II. c c

* Quomodo sine periculo possint Tauris integris uti in Agriculiura.

aliisqueoperibus, vix intelligere est.
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sanctuary, or as Luther has expressed it in his version.

Where God had set up the remembrance of his name.

This addition, therefore, forms a manifest antithesis,

between the whole land, and the only place of offer-

ing, prohibiting the castration of animals in any part

of it whatever ; or else it is, as before, superfluous,

which it is not likely it was meant to be, in a law so

very brief.

3. Although I consider the Jews in the time of

Josephus as any thing but infallible expounders of the

Mosaic law, and am certain they have very frequently

mistaken its meaning ; yet by the testimony of Jose-

phus, Le Clerc's difficulty is done away. For we see

that in the days of this historian, the Jews actually

did what Le Clerc accountetl impossible : they did not

castrate oxen, and yet ploughed with them.

In fact, this objection could hardly have occurred

to an Oriental, but only to an European, who merely

knows oxen, as we, by strong artificial stall-feeding ren-

der them more spirited than they naturally are : and

who is withal ignorant of the powerful means which the

Orientals use for making their oxen tractable. Le
Clerc only saw the. bulls of Holland, the very country

of cattle-breeding : and supposed that in the east they

were equally spirited. He ought also to have enquired,,

if the cows in the east give only the third part of the

milk which they yield in Holland ? Late travellers

have to this question given a more satisfactory answer

than he could have given, but still he might have

asked it.

As most of our oxen are castrated, there is in every

herd, but one, or if it be large, and amount to hun-
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dreds, at most but a few bulls, to serve the whole

number. These are stall-fed in the best manner, to

increase their mettle : so that, though the practice is

certainly not altogether according to nature, one will

be sufficient for 50, or perhaps 100 cows. If this were

not the case, and the animal unequal to the task, for

which alone he is kept, without doing any other work,

the owners ofthe cows would prosecute the person who

furnishes him at a certain rate, even though he belong-

ed to the burgomaster and magistrates. That a bull

thus pampered up, and never yoked, must become

much more spirited and furious, it is easy to conceive :

and yet strangers alone will run any risk of injury

from him ; for even a little herd-boy, whose lead-

loaded club he has been accustomed to feel, will make

him obey with wonderful ease. Ifhe is not sufficiently

fed, the proprietors of the cows complain of his non-

chalance, (as I may call it, for the German term it were

improper to give), and, in that case, he may allowed

to go at large without much danger.—Now, we may

suppose, that where the castration of cattle is prohi-

bited, they will not be highly fed up within doors, but

merely driven to range the pastures ; where, instead of

finding so much food, or at least, such nutritious food

as at home, they make too much travel, as some a?cono-

mists express it : and hence the earnestness wherewith

they recommend the stall-feeding of cows, from which

a large quantity of milk is expected. When the He-

brew writers, even the poets, wish to describe vicious

and dangerous cattle, they call them bulls of Bashan,

because in that mountainous tract the pasture was

peculiarly rich -

y but still cattle merely ^razet/. will

cc 2
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never acquire the size and metle ofthose that are stall-

fed ; and if they are worked in the plough, their spirit

in a great measure vanishes.

The Orientals, besides, make use of a contrivance

for curbing their work beasts, which is not adopted

among us. They bore the nose through both sides

and put a ring (Heb. nn, chach) through it, to which

they fasten two cords : and when a beast becomes

unruly, they have only to draw the cord on one side ;

which, by stopping his breath, punishes him so effec-

tually, that after a few repetitions, he fails not to be-

come quite tractable, whenever he begins to feel it.

To this contrivance the Arabian poets often allude *

;

and the Hebrew writers sometimes mention itt. I

have a print engraved at Nuremberg +", of a buffalo,

that was exhibited as a show in different parts of Eu-

rope, where this ring is represented : and I am only

sorry that I cannot now have it engraved, to explain

this point more fully to my readers.

Upon the whole, where people are accustomed to

the management of uncastrated animals, it is far from

being so dangerous, as we, from our inexperience, are

apt to apprehend.

* See p. 56 of my Arabic Chre.slomathy for an example ; of which

a German version, with illustrations, is given in p 87. of the preface

to ray Arabic grammar; which preface is also printed separately,

under the title of (Vorredevom Arabi&chen Gesclanuck) Specimens v*>

the Arabian Taste in Poetry.

| See Isa. xxxvii. 29. Ezek. xxxix. 4.

X I can give no farther account of this print, than that it was the

work of the late Franz, who saw the animal in September. 1753. It

had been brought to Naples in the year 1745.——
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But ought not horses to be castrated ? Even this is

not so necessary as our practice leads us to suppose.

To this day it is very rarely done in the East. Nie-

buhr in p. S 1 . of his Description of Arabia, says, " A
" French ofhcer, who had been for several years on
" the Coromandel coast, and in Bengal, assured me,

" that the Europeans there use stallions for cavalry

" horses, and pretended to have remarked, that it was
" more difficult to break them in winter than in sum-
li mer. The Arabs, indeed, ride stallions : but then

" they are generally Hiissan, or such as have never
** covered ; seldom Hassari, or those that have done
" so. The Arabs of the desert commonly use Farrasi,

" or mares, and sell their stallions in the towns."

That the Turks in Asia are fond of riding stallions,

we know from the accounts of- other travellers. I

have only farther to remark, that Moses in his laws on

this subject, had not horses, or at least cavalry, in his

view.

Of castration, as it affects animals that are to be

eaten, in which point of view it remains yet to be

considered, as I have nothing farther to observe, than

what I have already said in sect. 12. of my Treatise

concerning the Management ofSheep in the East, I shall

here reprint tiie passage en Lire.

" The law of Levit. xxii. 24. in which the castra-

" tion of any animal is absolutely prohibited, has, in

" regard to sheep, less difficulty, than in regard

" to horses and cattle : but since I have read the

" Letter to Mr. Collinson, I comprehend it still more
" fully than before. The rams that are not necessary
*' for typing, may be employed to great advantage, fqr

c C3



406 Oriental Management of Sheep. [Art; 168,

' producing an increase in the quantity of wool.

1 Whole flocks of them are thus pastured in Spain by
' themselves ; never obtaining access to the ewes.

' These yield more wool, than wedders or ewes

;

1 three of them producing as much as four of the

' former, or five of the latter. They likewise live

' longer ; only losing their teeth, which unfits them
' for chewing the grass, in their eighth year ; whereas

" wedders do so in their sixth, and ewes even in their

c fifth. In Spain the old rams are castrated, and fed

' for slaughter ; but make very bad meat ; but as the

1 Israelites durst not thus treat them, and an old ram
' could be but most loathsome food, there can be no
' doubt, that, when they could no longer eat, they
1 were dispatched, as among us. From the Greek
* text of Deut. xiv. 4. it appears, that the Seventy

' interpreters, according to the custom of those times,

' had no idea, that sheep or goats grown old, could

' be used for food : for their version of the words of

' Moses is to this effect, * The following beasts ye
* may eat : the calf of the cow, the lamb of the sheep,

* and the kid of the goat.' (Mco-%oi> sk @ocm, tuxi a^vov

1
:-k TTPofitXToovi Koct yi^ocpov s$j cayocv^)—I see also from

IlussePs Natural History of Aleppo, p. 50. that there

the Jews and Turks never taste the flesh of cattle :

which makes me still less to doubt, that, among
( people who durst not castrate a ram, he would,

1 when from losing his teeth, he could eat no more,

be stabbed dead, and use be made only of his skin."

To this quotation, I have only to add, that the

young calf would have been early slaughtered, if it

had not been necessary to spare him for agricultural
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purposes j and that the old bull worn out in the

plough, and past being eaten, must have been dis-

patched as well as the ram.

ART. CLXIX.

Concerning the Prohibition of hilling Beasts, during

the abode of the Israelites in the wilderness, unless

they at the same time offered them to the Lord ; and

the use which Moses here made qf the laws, to

which the Israelites had been accustomed in Egypt.

§ G. Of the statute containing this prohibition,

which stands in Levit. xvii. 1,—7. and in which Mo-
ses very happily avails himself in so far of the laws to

which the people were already accustomed in Egypt,

it is necessary to give a particular illustration. In

some respects it may be compared to that law of the

very earliest times, noticed under Art. CLXVI. which

punished the killing of cattle with death: only, that

besides having a different origin and object, it includ-

ed sheep and goats as well as cattle, and that, instead

of absolutely prohibiting, it authorised the slaughter

of those animals for food, provided they were brought

as offerings to God at the place appointed for that

purpose. The words of Moses may be thus rendered,

Whoever among the Israelites killeth an o.r, sheep, or

goat, either within or without the camp, and bringeth it

not before the convention tent, (or as, from Luther's ver-

sion, we commonly call it, the tabernacle of testimonyJ
to him it shall be accounted blood-guiliiness ; he hath

sited blood, and shall be rooted out from among his

C C 4
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people ; and this, in order that the Israelites may bring

to the door of the convention tent, their offerings which

the:/ have hitherto made in thefield, and give them unto

the priest, to be slain as feast-offerings in honour of

Jehovah ; that his priest may sprinkle the blood on the

altar of Jehovah, and burn the jut as an offering-per-

fume in honour ofhim ; and that no man may any more

make offerings to satyrs, running after them with idola-

trous lust. And this shall be a perpetual statute unto

your posterity.

It has been common to understand Moses as here

only meaning, that although they were to make their

offerings of those animals only at the tabernacle, yet

they might for other purposes kill them wherever

they pleased : which is, in fact, to make the law in its

import nothing different from that immediately fol-

lowing, (ver. 8, 9.) and affecting strangers as well as

Israelites. But this opinion is by far too repugnant

to the sense of the terms employed by Moses. The

verb ^nc* (siiachat) in ver. 3. means to slaughter in

general, and is not by usage peculiarly limited to sa-

crifices. Had Moses, instead of it, used the verb

fi^?
}
(zabach) the explanation might be admitted ; but

as the passage stands, it is unsuitable ; nor would such

violence have been ever offered to his words, but for

the great difficulty which expositors have found, in

comprehending wherefore all killing of the animals

in question, unless before the tabernacle and for sacri-

fice, should have been prohibited*. Could it (say

* Dr. Lilienthal, in his Notitiu duorum Codicum Hiblia Heir, conti-

tentium, p, 109, suggests a new expedient for obviating this difficulty^
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they) have been the intention of Moses to debar the

Israelites from the use of those animals for food ?

This difficulty is easily removed. Most certainly

Moses, by this law taken even in its strictest and most

literal sense, does not prohibit the Israelites from such

food. Of those offerings, which in Hebrew are called

Schelamim (Dw), and which in my German version

of the Bible I have termed Freudeiwpfer, (joy-offer-

ings), although Gastmahlsopfer (feast-offerings), which

I here employ, is, perhaps, a preferable translation, on-

ly the fat pieces, which the Israelites durst not eat,

were burnt on the altar *, and then the priest received

his portion. Now, when an Israelite wished to eat of

but which, in my opinion, only augments it. As the word ah, not, is

wanting in a Koningsberg MS. he proposes to leave it out, which would

make the meaning of the passage to be, Whoever killeth and bringeth, &c.

incurs blood-guiltiness, &c. Now, Dr. L. thinks, that death was here de-

nounced against the man who, after killing the animal any where else

without or within the camp, then brought it to the priest to offer it,

and to sprinkle the blood on the altar. But where was the necessity

of punishing this with death ? The priest had only to reject it when
thus brought; and this would have been sufficient Besides, would

any man have acted so preposterously as first to offer a beast in sac-

rifice to any other god (for this is what Moses, in ver 5, 7. sus-

pects), and then bring it to the altar of Jehovah, that his priest might

perform with it all the solemnities of a sacrifice in honour of him >

One would think, that he whose object was the former act would not

have done the latter. / nd if the beast was killed without the camp,

how could he bring its blood for sprinkling the altar ? It must have

coagulated long before he could reach the altar.

* Lev. iii. 16, 17. vii. 23,-25. What these fat pieces were, we
learn from Lev. iii. :3, 4, 9, 10, 14, 15. on which passages, the re-

marks offered in my German version, may serve to illustrate any ob-

scurity with regard to the parts meant, a-, for instance, with regard

to the (Ftttshwanz) fat tail, or (Kng. vers.) rump.
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the flesh of a bullock, a sheep, or a goat, he was oblig-

ed to bring the animal as an offering, and then devour

it at an offering-banquet. This would be a hard law

for us Germans, who are far more accustomed to ani-

mal food, and, excepting the very poorest people, have

it daily on our tables. But the inhabitants of more

southern countries are, in general, not so carnivorous

as those of colder climates ; for they look upon the

daily use of animal food as unwholesome *
; and even

in our northern regions, the appetite for flesh-meat is

apt to diminish in the warm days of summer. In this

point, therefore, according to Montesquieu 9

s observa-

tion, the laws must in a great measure be regulated

by the climate ; for what is practicable in one climate,

will in another prove impracticable ; and the great

difference between northern and southern stomachs, is

fully established from the history of the monastic or-

ders t. But besides this, while the Israelites conti-

nued in the wilderness, and without any appropriated

lands, they could but very seldom have indulged in a

flesh diet, unless they had wished to see their herds

extirpated. Indeed, properly speaking, only the two

tribes of Reuben and Gad, with the half-tribe of Ma-

nassch, had herds t ; the other tribes being, in gene-

ral, but poorly provided with cattle. In these cir-

cumstances, the Israelites would easily bear a law like

tfiis, which to ns would be intolerable ; and although

it was not expressly enacted from any political consi-

» See Niebuhr's Arabia, p. 9, 52.

| See Mosheims Institutions Hist. Eccl. antiq. el recent.—Sxc IV.

part II. cap. iii. § xiv. p. 109.

1 See Numb. chap, xxxii.
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deration, but, as we shall presently sec, from abhor-

rence of idolatry, it nevertheless did actually contri-

bute in some measure to the preservation and increase

of their cattle ; and thus among the more ancient na-

tions, we find laws prohibiting first the slaughter of

the ox, and in the very next period, that of the cow,

that the increase of cattle requisite for the rising art

of agriculture might be provided for.

The reason and design of this law we have no need

to conjecture ; for Moses expressly mentions it in ver.

5, 6, 7. Considering the propensity to idolatry which

the people brought with them from Egypt, it was ne-

cessary to take care lest, when any one killed such

animals as were usual for sacrifices, he should be guilty

of superstitiously offering them to an idol. This pre-

caution was the more reasonable, because, in ancient

times, it was so very common to make an offering of

the flesh which a person intended to eat #
, and be-

cause, as just remarked, the Israelites could but rare-

ly enjoy that sort of food in the wilderness. And
hence arose a suspicion not very unreasonable,, that

whoever killed animals, usually devoted to the altar,

offered them of course ; and therefore Moses enjoined

the Israelites not to kill such animals otherwise than

in public, and to offer them all to the true God,

that so it might be out of their power to make them

offerings to idols, by slaughtering them privately, and

under the pretence of using them for food.

* .According lo Chardin, Part IV. p Q53. the batchers in Persia

still slaughter all beasts with iheir heads towards Mecca ; and no

doubt this practice has religious and saciifical idea? at bottom.
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It will now be understood why Moses, the great

enemy of idolatry *, denounces the punishment of

death on the transgression of this law, that is, on the

slaughter of tho^e animals, when not killed as offer-

ings before the tabernacle. Whether this punishment

was too severe, comes not here properly under con-

sideration, but will be discussed under the head of

Penal Law. At present, we have only to illustrate

the expression, transferred from a more ancient law,

To hm it shall be accounted blood-guiltiness : lie hath

shed blood.

The Israelites had just come from a country in

which it was usual to punish with death the crime of

killing certain sacred animals, and that, as Cicero has

remarked, expressly for political reasons, and because

of their important uses to Egypt, although another pre-

text was commonly assigned for it. On some occa-

sions, this crime was punished with far more inexor-

able severity than even the murder of a human being,

of which Diodorus Siculus relates a remarkable exam-

ple!. Some animals were in every part of Egypt,

* See Art. XXXII.

t In Book I. § 83. Whoever killed, whether wilfully, or by ac-

cident, an Ibis, or a cat, which were held sacred, because without

them Egypt must have been over- run with snakes and mice, could

not possibly escape being put to death ; for on such occasions, the

people instantly assembled, and dispatched the wretched criminal,

without waiting for ajudicial condemnation. Even at the time when

Rome was the terror of the world, and particularly of Egypt, and

when the Egyptians were endeavouring by all possible courtesy to

gain the friendship of the Romans, and Ptolemy Auletes, their king,

requested the title of an ally of Rome (amicus populi Romani) ; it

happened, that a Roman in Egypt killed a cat. The people collect -
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alike sacred and inviolable, as the Ibis, the cat, and

the cow : others again, as the sheep, only in certain

districts ; and almost every district had its own pecu-

liar sacred animals. This custom was certainly of

great antiquity ; for we find even Moses, in Exod.

viii. 26. declaring to Pharaoh, that the Israelites could

not offer sacrifice to their God in Egypt, because

their offerings, consisting of oxen, sheep, and goats,

were so abominable in the eyes of the Egyptians, that

they had reason to apprehend being stoned, if they

attempted to sacrifice them within that country. Nor
was this apprehension by any means groundless ; for

it is a certain fact, that during the Egyptian festivals,

acts of violence often took place, from the people of

one district sacrificing animals, which their immediate

neighbours accounted inviolable.

The Israelites having thus been accustomed to a

law which made the killing ofcertain animals murder,

according to the prophet Isaiah's expression, He xcho

killeth an ox, is as he who slayeth a man*, God conse-

crated to himself, during their abode in the wilderness,

all their oxen, sheep, and goats, in so far at least, as

that they were not to be killed any where but at his

altar ; declaring it blood-guiltiness to slaughter them
elsewhere. Nor was this a piece of craft and super-

stition on the part of Moses. He did not, like the

Egyptian priests and the Brahmins, make the Israelites

ed in a moment; and although the king tried to pacify them, neither

that, nor their universal dread of the Romans, could prevent the mur-

der of the cat from being revenged ; and the man was put to death-

even though he had done it accidentally.

* See my Notes to Zowth on Hebrew Poetry, Sect. ix.
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believe, that the souls of their forefathers passed into

animals, and especially those of the pious, into the

bodies of cows. He only consecrated certain animals

for sacrifice, and, according to an Egyptian law al-

ready in force, made the slaughtering them otherwise

than as offerings, blood-guiltiness, or, as we would call

it, murder ; just as in England, the legislative autho-

rity sometimes constitutes a misdemeanour, a felony.

In such cases, when, in framing a new law, recourse

is had to the language and enactments of one already

established, its introduction becomes easier, and the

people are sooner reconciled to it ; for it often de-

pends very much on its terms and phraseology, whe-

ther a law shall be respected, or become odious, and

be continually transgressed. From the resemblance

it bears to one to which they have been accustomed,

though it have nothing else to recommend it, the

people are led to conceive an idea of its equity, and,

of course, to conform themselves to a law, against

which, but for this, they would ox\\y have rebelled.

The law in question might be observed in the wil-

derness, where the Israelites kept closely together,

and from their poverty ate but little animal food ; but

in Palestine, and when their circumstances were im-

proved, it would have been an intolerable grievance

;

for many of them lived at the distance of several days*

journey from the sanctuary, at which alone offerings

durst be made; and they, of course, must either have

altogether denied themselves the use of the flesh of

oxen, sheep, and goats, or else have travelled long

journies to present them at the altar, before they

could taste it. But, in fact, Moses himself shews
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that it was a law intended only for their situation in

the wilderness, by the phrase, without or within the

camp ; and in his last given law, in the fortieth year

of their pilgrimage, just before their entrauce into

Palestine, he explicitly declares it repealed as soon

as they should there abide ;
permitting them (Dent,

xii. 15, 16, 20,—22.) to kill and eat oxen, sheep, and

goats, at their pleasure in any part of the country j

provided they did not regard them as sacrifices, and

abstained from their blood, which the heathens in

their sacrifices were wont to drink. He tells them,

they might then eat them, even as the hart and the

roe, that is, with as full liberty, and likewise, without

the smallest idea of offering them ; for the hart and

the roe might not be brought to the altar.

The concluding clause of the law, a perpetual sta-

tutefor your posterity, I have already explained under

Art. IX. of the Introduction.

In the first edition of this work, I expressed an opi

nion, that " this temporary law was probably never

" fully enforced, even while the Israelites continued

" in the wilderness, and that Moses might not, per-

" haps, have inflicted its capital punishments with the

" threatened severity. The prophet Amos, in chap.
u v. 25. says, that the Israelites brought no offering*

" to God in the wilderness during forty }ears. Now
" this can scarcely be understood of the public offer-

" ings of which Aaron had the charge, as, for cxam-
" pie, the daily sacrifices, and those appointed for the

" high festivals ; and therefore it must mean, that

" private individuals did not bring the feast-offerings,

" of which we have hitherto spoken. Could they
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" have altogether abstained from flesh ? This we can

" scarcely suppose : and, indeed, in the very next

" verse, the prophet goes on to say, that they prac-

" tised idolatry. Probably, therefore, this law, with

" all its severity, was not able wholly to prevent secret

** idolatry, and offerings to idols in forbidden places.

iC It might, however, limit and lessen these practices

;

" and this, and not the mere hanging of transgressors,

" is often the whole object of penal laws."—I do not

altogether retract this opinion ; but the passage in

Amos admits of other explanations. What these are,

however, it would take much room to detail, and to

nine-tenths of my readers prove, after all, but little

interesting.

ART. CLXX.

Law respecting Game.

§ 7. The game which an Israelite found in his field,

he might without scruple consider as his property, and

hunt, catch, or kill, as he chose ; for there were no

noblesse who claimed an exclusive right of hunting,

or exercised it on the property of others ; nor was

there a king for some centuries after this period.

The only limitation imposed by Moses on the right

of the proprietor in this point, related merely to the

seventh year. What grew in that year on the fallow

land, according to Exod. xxiii. 11. and Lev. xxv. 7.

was for the game ; and, therefore, it is clear that no

one durst then scare it from his fields, nor was it, per-

haps, to be molested, when there seeking for food.
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This regulation served likewise to re-establish the

game, which after six years persecution among a na-

tion of downright farmers, must have always become

very scarce. For the game from the neighbouring

parts of Arabia, and from Mount Lebanon, wouid

naturally settle, on finding security and abundant food

all over the land.

This is the only express law that Moses has given

for the preservation of game ; which, however, must

have been of material consequence to the Israelites,

considering how often he mentions the hart and the

roe among their articles of food ; and that in announ-

cing to them the future permission to kill and eat

oxen, sheep, and goats, every where throughout Pa-

lestine, he makes use of an expression taken from

these, the chief objects of the chase, telling them

that they should eat them, even as the hart and the

roe. From the analogy of the law concerning bird's

nests, which will be illustrated in the following Ar-

ticle, we might perhaps infer, that no one durst kill

the hind, either when pregnant, or when suckling her

calf. As it is always a sacred rule with hunters to

spare the hinds, this would in so far have served, but

still it would not have sufficed for the preservation of

the game. Moses, however, gives no ordinance for

the regulation of the chace in the woods, heaths,

wastes, and commons, nor can any thing relative

thereto be guessed from his writings.

But how, it will be said, could the game, which

with him seems after all to have been an object of

sortie moment, have been preserved in the woods

alone, considering that there was no order of noblesse

vol. ir. d d
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privileged to exclude others from the chace, and in-

terested in sparing it for their own amusement. My
ideas on this point are these : As to Mount Lebanon*

nature there protected it sufficiently ; for it was too

extensive and rugged to admit the least chance of its

extirpation ; and in regard to the other parts of Pa-

lestine, Moses might safely leave it to the posterity of

the Israelites, when there settled, to make laws suited

to their respective circumstances ; for it is certain

that no one set ofgame-laws can be properly adapted to

a whole country. They must be of one description for

the boundaries ; of another, for the vicinity of woods

;

and of a third, where agriculture is of such conse-

quence as to render game almost a nuisance. But

from the lawgiver of a people as yet wandering in a

desert, we cannot reasonably look for regulations as

to such minutia?. To be of any use, these must be

dictated by local policy, and cannot be general laws
j

and it was enough that Moses, by his law respecting

the sabbatical year, provided for the periodical reno-

vation of the game.

What has been already stated relative to this sub-

ject, under Art. XL. I need not here repeat.

ART. CLXXI.

Of the Law respecting Birds* Nestsfound without one's

Property.

§ 8. For the preservation of birds, Moses gave a

law, the more deserving our notice, that it is really

well worth imitation in every country, and particu-
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larly in a new country, into which colonies are carried..

Of the nature of this law, which a Linjujus would

certainly be much more likely to understand, than

most theological commentators, several of these have

given strange explanations. Thus Heumann *, from

the expression, that it may be xcell with theey and that

thou mayest prolong thy days, supposes it was intended

merely for children ; and Nonne t holds it to be a

prohibition of marrying at once a captive mother and

her daughter. Whoever has a mind for some amuse-

ment, may read their Dissertations ; but every sports-

man, and indeed every bailiff, will think he under-

stands this law better, and be ready to remark, that it

must have been expressly intended for the preserva-

tion of birds.

It stands in Deut. xxii. 6, 7. ; and whoever wishes

to see it more fully illustrated, and certain objections

refuted, is requested to peruse my Dissertation en-

titled, Lex Mosaica, Deut. xxii. 6, 7. ex Historia

naturali ei moribus JEgyptiorum illastrata, as it is re-

printed with additions in the second part of my Syn*

tagma Commentationum* I here give only an abstract

of that Dissertation.

It is the command of Moses, that if a person find

a bird's-nest in the way, whether on a tree or on the

ground, though he may take the eggs, or the young,

he shall not take the mother, but always allow her to

escape. It is clear that he here speaks not of those

d d 2

* De Legis divincc paradoxcc, Deut. xxii. 6, 7. exhibits sensu et scopo,

Dissertatio Gott. 17 t8.

f Dissertatio de Tsippor, et Deror.
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birds which nestle upon people's property •,
in other

words, that he does not, for instance, prohibit an Is-

raelite from totally destroying a sparrow's or a swal-

low's nest that might happen to be troublesome to

him, or to extirpate to the utmost of his power the

birds that infested his field or vineyard. He merely

enjoins what one was to do on finding such nests on

the wai/y that is, without one's property : thus guarding

against either the utter extinction, or too great dimi-

nution of any species of bird indigenous to the coun-

try. And this in some countries is still writh respect

to partridges an established rule ; which, without a

special law, is observed by every real sportsman, and

the breach of which subjects him to the reproaches of

his brethren.

Nor would any farther illustration be necessary, if

Moses spoke only of edible birds, and as if merely

concerned for their preservation. But this is not the

case. His expression is so general, that we must needs

understand it of all birds whatever, even those that

are most destructive, besides what are properly birds

of prey. And here many readers may think it strange,

that Moses should be represented as providing for

the preservation of noxious birds ; yet, in fact, no-

thing can be more conformable to legislative wisdom,

especially on the introduction of colonies into a new-

country. To extirpate, or even to persecute, to too

great an extent, any species of birds in such a country,

from an idea, often too hastily entertained, of its being

hostile to the interests of the inhabitants, is a measure

of very doubtful policy. It ought, in general, to be

considered as a part of Nature's bounty, bestowed for
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some important purpose ; but what that is, we cer-

tainly discover too late, when it has been extirpated,

and the evil consequences of that measure are begun

to be felt.

In this matter, the legislator should take a lesson

from the naturalist. Linnjbus, whom all will allow to

be a perfect master in the science of natural history,

lias made the above remark in his Dissertation, en-

titled, Historic/ NaturaUs cui Bono f and gives two

remarkable examples to confirm it : the one, in the

case of the Little Crow oj Virginia, (Gracuta QuisculaJ

extirpated, at great expense, on accountof its supposed

destructive effects, and which the inhabitants would

soon gladlyhave re-introduced at double expense* ; the

d d 3

* To illustrate the summary decision of Linnaus on this point, 1

shall here adopt the account given of the circumstance in the Hano-

ver Magazine for the year 1767, p. 622 " In the English colonies of

" North America, it was remarked, that a certain sort of crow fre-

" quented the pease fields; and in order to put a stop to its ravages

" for ever, its utter extirpation was resolved on. But this was no

" sooner effected, than an insect of the beetle kind (DermestesPisorum,

" now) Brtichus Pisi, which had always been known also to do some

" mischief to the pease, multiplied to such a degree that very few

" pease were left. An intelligent naturalist thought this occurrence

" worth investigation, and found that the crows were not in quest of

" pease, but only devouring these beetles ; and, of course, that had

" they not been extirpated, these insects could not have increased so

" much, and the crops of psase would have been more abundant."—

-

In addition to this detail, I subjoin what follows in the same Maga-

zine, relative to the crow in Sweden. " At somewhat less expense,

" the same truth was sometime ago confirmed in Sweden. The com-
" mon crow (Corvus Comix Linn ) was thought to be too fond of

" the young roots of grass, being observed sometimes to pick theqj,
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other, in that of the Egyptian Vulture, ( Vultur Perc*

nopterus, Linn.) And the inference he makes is to this

effect, that these creatures of prey rid the earth ofdead

carcases, and make it wholesome and comfortable, be-

sides serving to maintain a due proportion between

the different animals, and to prevent any one kind

from starving the rest. The latter of these birds,

which Linnams calls the Mountain Falcon, is the*

Percnopierus of Gesner's Ornithology, (chap. viii. ix.)

called in German, Geyer Adler, and is at this day

known in Egypt by the very same name, ("Racham, or,

as Hasselquist writes it, Rachaeme,) under which it

appears in the Hebrew Bible (E^ 1

"
1

"
1), Lev. xi. 18. ; on

which passage the reader may consult the remark in

my version, and my Questions to the Arabian Travel-

lers, p. 333,-336. Hasselquist, in his Travels, and

also in the Memoirs of the Swedish Academy, vol. xiii.

describes it very fully, and particularly details the im-

portant services it renders to the people of Egypt,

Palestine, and Arabia. He observes (not indeed in

very elegant Latin, but still the observation is highly

instructive as to the point in hand), that from the

consideration of its services, they are led to ac-

knowledge, with gratitude and veneration, the wis-

dom of divine Providence in its creation. In the

city of Cairo, every place is so full of dead carcases,

that the stench of them would not fail to produce

*" out, and lay them bare. Orders were therefore given to the peo»

" pie to be at all pains to extirpate them; till some person, more

" judicious, opposed this, and shewed that it was not the roots of the

*' grass, but the destructive caterpillars, of certain insects which fed

" on them, that the crows searched for and devoured.
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putrid diseases ; and where the caravans travel, dead

asses and camels are always lying. The Radiant,

which molests no living thing, consumes these car-

cases, and clears the country of them ; and it even

follows the track of the caravan to Mecca, for the

same purpose : And so grateful are the people for the

service it thus does the country, that devout and opu-

lent Mahometans are wont to establish foundations

for its support^ by providing for the expense of a cei

tain number of beasts to be daily killed, and given

every morning and evening to the immense flocks of

Radiams that resort to the place where criminals are

executed, and rid the city, as it would seem, of their

carcases in like manner. These eleemosynary insti-

tutions, and the sacred regard shewn to these birds by

the Mahometans, are likewise testified by Dr. Shaw,

in his Travels. «»

In my Dissertation on this law above mentioned, I

have adduced some other examples to the same pur-

pose, of birds belonging to Syria and Palestine, which,

though not edible, are of most important use, viz. the

Ibis (Tantalus Ibis, Linn.), that lives on snakes, and

was held sacred by the Egyptians, because it devoured

the snakes in the ck-serts before they came into Egypt ,

the Seleucis, (Turdus Seleucis, Linn,); or, as the

Persians call it, Abmelek, which clears the land of the

swarms of locusts that infest it ; and the Myiagrus,

. ( , Linn.) which destroys the fearful

swarms of flies that overspread Egypt, and on that

account has had the honour of being invoked for aid as

a god, with prayers and offerings. For a more particu-

lar detail relative to these birds, I refer to the Disser-

d d 4
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tation itself, and proceed to illustrate the subject by

an example that occurs at home.

Every one knows what vexation sparrows occasion

to the owners of gardens and corn-fields. In the year

1745, fields were not unfrequently to be seen so com-

pletely destroyed, that scarcely the seed remained
;

and in the gardens which they haunt, they pick the

pease, when they spring, out of the earth, with such

avidity, that a crop cannot be raised. Their ex-

cessive multiplication, therefore, ought certainly to

be prevented ; and it is the right and interest of

every householder to extirpate them on his property.

As the mischief they did about thirty years ago, was

so very great, particularly in Prussia, where the laws

take more concern in matters of ceconomy than in

other countries, there took place, if I rightly remem-

ber, at the instigation of a person whose name was

Kretschmar, such a violent persecution of the sparrows

in Prussia, as if their utter extirpation had been de-

termined on. This persecution was just ; but it was

carried too far, for Kretschmar was too great an enemy

to the sparrows ; being, indeed, a good ceconomist,

as far as a good head, without study, could make him

so, but then quite unacquainted with natural history.

And the effect of his ignorance soon appeared ; for

caterpillars multiplied to such a pitch, that it was

found necessary to put a stop to the persecution, that

the sparrows might destroy them. This they are

known to do with the greatest avidity ; and they are

particularly hostile to one species of caterpillar, as

described in the Wittenberg ( Intelligenz-BlatJ Ma-
gazine for 1771, No. 31, It is a well-known circum-
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stance, that in the year 1761, after the conclusion of

the war, when the sparrows in this corner withdrew

far from the city into the fields, because among the

great quantities of spilled corn, they found super-

abundance of food, it was impossible to protect the

gardens about Gottingen from the depredations of the

caterpillar.—If a printed testimony of the merits of

the sparrow in this respect can be accepted, it may be

found in the Brunswick (Anzeige) Journal, for 1760,

to this effect: " To the honour of the sparrows I

" must observe, that in spring they search for no
" food more keenly than for young caterpillars among
" the leaves and blossoms."—In North America, ano-

ther evil has been found to result from destroying

too many of these birds. The gnats increased to

such a degree, especially in moist places, that the

people and the cattle were harassed by them much
more than formerly.—See Hanover Mag. for 1767.

No. 39. p. 622.

These examples serve pretty strongly to shew that

in respect, at least, to birds, we ought to place as

much confidence in the wisdom and kindness of Na-

ture, as not rashly to extirpate any species which she

has established in a country, as a great, and, perhaps,

indispensable blessing. Limit its numbers we certain-

ly may, if they incommode us ; but still so as that the

race shall not become extinct. Of quadrupeds and

insects I say nothing, because, with regard to them,

we have not such experience to guide us. No incon-

venience has arisen in England, nor even in that po-

pulous part of Germany between the Weser and the

Oder, from the loss of the wolves j although I cannot
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understand, but must leave it to naturalists to find out,

how it should happen, that, in any country, beasts of

prey can be extirpated with less inconvenience than

birds ; wild cats, for instance, and to bring the paral-

lel closer, than owls, both of which live upon mice ?

There are yet three peculiar circumstances to be

noted, which would naturally make the Israeiitish

legislator singularly attentive to the preservation of

birds.

1. He was conducting a colony of people into a

country with which they were unacquainted, and

where they might very probably attempt to extirpate

any species of bird, that seemed troublesome, with-

out adverting to its real importance
;

just as the

Virginian colonists did, in the case of their crow.

2. Palestine is situated in a climate producing

poisonous snakes and scorpions, and between deserts

and mountains, from which it would be inundated

wTith those snakes, if the birds that lived on them were

extirpated.

3. From the same deserts too, it would be over-

whelmed with immense multitudes of locusts and

mice, if it were destitute of those birds, that resort

^hither to feed on them ; not to mention the formi-

dable swarms of flies in the East, and particularly in

Palestine, of which I have taken notice in my Disser-

tation on this law.

Whether Moses intended, at the same time, to use,

and, as it were, to consecrate this law, as an emblem

of compassion, that the Israelites might be led to con-

sider the taking the dam along with her eggs, or young,

as an act of cruelty, I venture not to determine, be-
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cause be himself speaks not a word of compassion or

cruelty. My ideas and doubts will be found in § 5, 6,

7, 8. of my Dissertation, in which also, at § 4. I have

made some remarks on the legislative policy of the

Egyptians ; which, in like manner, provided for the

preservation of birds, but with sanctions of greater se-

verity, and with a mixture also of fraud, especially in

the use they made of the doctrine of transmigration.

But of all such fraud Moses, educated though he had

been in their philosophy, kept perfectly clear, always

speaking with that sacred regard to truth, which be-

came a legislator sent from God.

That Moses should have affixed no punishment to

the violation of this game law (for such, in my opinion,

is its most proper name) but merely promised, and that

almost in the language of the fifth commandment,
blessings from heaven to those who observed it, for

their compassion to animals, and the mothers of ani-

mals, will not appear at all strange to any man, that has

any ideas of legislative policy. He who finds a bird's

nest, and carries off both dam and brood, commonlj
does so without witnesses, and cannot be found out.

Now to encourage informers was no principle of Mo-
ses : on the contrary, we shall see under the head of

criminal law, that, with the exception of one single

case, (idolatry) he prohibits informations, and, of

course, prohibits courts ofjustice from having inform-

ers. I have already mentioned, that in some parts of

Germany (I shall only specify Mecklenburg and Saxo-

ny) where partridges are not shot, but snared, it is a

rule to let the hen escape. It is not properly a law,

but, as I have termed it, a rtdi, the breach of which is
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punished, by the transgressor being no longer consi-

dered as a true sportsman, but a poacher, and a dis-

grace to the fraternity of Jagers. In the present case,

however, as there was not merely an understood rule,

but an express written law, the magistrate was cer-

tainly authorised to punish transgressors at his plea-

sure : and if that was not done, still, according to what

we shall have to say of offerings under the head of cri-

minal law, it will appear probable, that conscience,

where a man was conscious of such a crime, must

have required an offering, along with the confession of

guilt. The blessing of God to the keepers of a law so

important to Palestine, Moses certainly could promise

with much more propriety, than any of our legislators,

(although indeed they do sometimes; subspe rati, ven-

ture to make such promises) because he spoke as a

prophet, and as a legislator sent from God, and be-

cause the Israelitish government had the form of a

theocracy. But to none other, than a divinely in-

spired legislator is it competent to denounce curses,

or promise blessings, in the name of the Most High.

It is singular, after all, that the very blessing of the

fifth commandment is annexed to this law. In fol-

lowing out the idea, we are almost tempted to believe,

that Moses had designed to connect this law for the

preservation of birds, with that commandment, and

to represent the mothers even of beasts as objects (of

our veneration, shall I say ? No, that were too much,

but), of our dutiful regards : so that parents, even those

of inferior animals, deserve to be viewed with emo-

tions of tenderness and gratitude, in recompence, as it

were, for their care in the propagation of their species.
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Nor does this idea absolutely exclude that of sympathy

or compassion ; it but modifies it more.—The law al-

ready quoted, prohibiting the slaughter of the cow

with her calf, or the ewe with her lamb, in the same

day, seems intended to impress the same emotion of

tenderness ; for I can use no other term in speaking

of animals : but, in the case of the human species, it

rises into esteem. That law stands in Lev. xxii. 28.

and those who entertain philological doubts whether

the cow is there meant, or (because the word is con-

strued as a masculine) the bull with his calf; and are

so simple as not to know, that we can, in general, tell

the mother of a beast with certainty, but not the fa-

ther, will find farther satisfaction in my Dissertation on

the law now under discussion ; for it is not my wish

to trouble the readers of the present work, with philo-

logical investigations, but to divert them from the

main object as seldom as possible.
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PREFACE.

As the Third Part of my Mosaic Law is unequal

in size to the other Parts, I have been requested to

attach an Appendix to the second edition, in order

to remedy this fault : and having, in Art. CLXVL,
promised to treat somewhere of the most ancient

History of Horses and Horse-breeding, for which the

Bible furnishes documents, not sufficiently attended

to, it has occurred to me, that this would form the

fittest subject of an appendix, more especially con-

sidering its close connection with various parts of

the Mosaic jurisprudence. Should this essay be

printed separately, I must beg its reader to bear in

mind, that it was but an Appendix to an Article in

my Mosaic Law, and to regard it in that light. It

is, in fact, (and so perhaps I should have called it) but

a Fragment of the history in question, collected, how-

ever, chiefly from the Bible, that is, from the oldest

records of the human race, the authors of which lived

in the very countries ofwhich they write. I should be

glad, if those persons, who may deem it worthy their

attention, would previously peruse the chapter con-

cerning the horse, in Buffon's Natural History, par-

ticularly those passages that treat of the differences

and varieties of horses, as occasioned by their several

native countries.

MICHAFXIS.
Gottmgen, July 26, 177C.



A DISSERTATION

ON THE ANCIENT HISTORY OF HORSES, &C.

INTRODUCTION.

Of all the varieties of horses with which we
are acquainted, those of Arabia are at present ac-

counted the noblest ; and they are purchased at very

high prices, especially by the English, in order to

improve their own breed, by crossing the two kinds,

and thus uniting the size and strength of the English

liorse, with the fleetness and elegance of the Arabian.

Hence proceeds the great preeminence of the English

racers over all the other horses of Europe, and, per-

haps, over those even of Arabia itself : for, with equal

fire and fleetness, the larger horse, by reason of its

longer pace, will always outstrip the lesser.

In all other countries but Arabia, a cross with a

foreign breed, and especially from a distant country,

is thought necessary to the improvement of their

horses ; but the Arabs are so far from entertaining

this opinion, that they value those horses most,

whose breed for centuries back has been purely Ara-

bian. The inference which some have hence deduc-

ed, appears extremely plausible, namely, that Arabia

had been by Nature herself destined for the native

country of the horse ; and it would rise to a still

higher degree of probability, if it were true (as is

maintained) that the breed of horses degenerates in

vol. it. e e
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other countries, if not crossed from time to time with

a foreign breed ; and especially, where the stallions

and mares are too nearly related. But this latter

assertion is not quite correct, as I have remarked in

another place *. The inference itself will be found

* In my Dissertation on the Mosaic Laws prohibitory of Marriages

between near Relations, p. 115. iid. Ed. And I here reprint the whole

passage, with two additions, because many readers of the present Es-

say may not have that Dissertation.—" That my readers may better

" understand the fundamental idea here advanced," (viz. that such

marriages were forbidden, for the same reason that the union of horses

nearly related, is avoided), " and may, in judging of it, keep duly

" separate certain rules belonging to horsebreeding, which, though

" perfectly distinct, have been confounded together by Buffbn and

" Huicheson, I find myself obliged to relate some particulars of that

" art, as I have heard them from those best acquainted with it. In

" order to obtain a nobler breed, the best horses are selected : for if

" only middling or bad horses are employed, the breed will always-

" degenerate. And here it is obvious, that those in the vicinity of

" each other, must not be always allowed to unite, because they will

" not always be the best and noblest; but that mares and stallions

" must be carefully selected. For it is only in the case of such im-

" proper connexions, that a breed will degenerate. Good horses of

" one and the same climate do not debase it; only they do not im-

'* prove it." Even in great studs, the stallion is often the father of

the mare he covers ; nor has any degeneracy, or other detriment,

been observed to follow from this practice.
—" Secondly, Horses from

" very different climates are brought together, in the view of new
rt excellencies resulting from their union : for example, the present

'* race of German horses is large and strong, such as is requisite for

" hard work, and especially for the duty of cavalry in charging ; bui

" then they want the lightness and neatness of those from more south-

" em countries ; which, on the other hand, are smaller, and not so well

" adapted for cavalry-purposes. Now, in order to improve them, if

" beauty and. appearance be our object, we employ Spanish, and if

" the greatest possible fleetness, Arabian stallions j
just as the Ea~
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in Bujfon, who, after repeatedly deriving various

breeds, such as the Egyptian and Persian, &:c. from

that of Arabia, gives it as his opinion (in vol. iv.

p. 249. of his Histoire NaturelleJ not indeed in terms

of absolute decision, (for he admits other possible

reasons for the beauty of Arabian horses), that Ara-

bia ought to be considered as the natural and original

country of the horse. l

It will, however, be shewn in the sequel, that

Arabia had its horses from other countries, and that

not at an early period. Hence, no doubt, the ques-

tion will arise, how it has happened that the Arabian

horses have become so superlatively excellent ? For

with all this, I by no means deny, that those very

countries have been since indebted in their turn to

Arabia for the best horses for the improvement of

e e 2

" glish racers are usually bred between English and Arabian horses,

" because the union of English size and strength, with Arabian light-

" ness and mettle, serves to augment their swiftness. Thirdly, I have

" had, from Mr. Ayrer, our present university riding-master, a man
" whose veracity is unquestionable an account of an experiment

" which he himself has seen tried in great studs. Horses, the produce

" of the same parents, and themselres noble and beautiful, having been

" united, their progeny proved not at all degenerate ; only that their

" size was less, and their limbs finer ; and on their union in like man-

" ner, the third generation turned out still smaller and finer- limbed,

" almost like the horses of Oeland, and the north of Scotland ; still,

" however, retaining, without debasement, all the good qualities and

" beauties of their forefathers; only they were too slim and fine for

" use." This experiment pretty clearly shews the reason that, in

countries where horses run wild, the breed becomes beautiful and

spirited, but small and slender, in a word,, such as is found in Oeland

and the Scottish Highlands.
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their respective breeds. We shall, moreover, see?

that, widely spread as the horse now is, there was it

time when he was but rare in the earth, and but in

few countries. The patriarchs had him not ; and to

the Israelites he was long a foreign animal. Agricul-

ture was carried on with oxen and asses ; and the

beasts used for travelling and burdens, were asses and

camels.—But to proceed to the subject itself.

FIRST r-ERIOD,

I. 1. Moses repeatedly describes the riches of the

patriarchs as consisting of their herds, among which,

while oxen, sheep, goats, camels, and asses, are enu-

merated, we never once find horses mentioned.

Abraham, with all his herds and servants, migrated

across Mesopotamia into Palestine, from a more nor-

thern region, and, as I believe, situated between the

Euxine and Caspian seas, where the most ancient settle-

ments of the Chaldees * lay. When his servant, sent

to bring his son a wife from Mesopotamia, gives, in

Gen. xxiv. a description of all his master's riches, we

find them consisting of sheep, goats t, oxen, camels,

* I intend soon to expatiate on this subject in a particular trea-

tise. The Chalj/bes are, in my opinion, the ancient Chaldees; and

those around Babylon, in what was afterwards called Chaldiea, a

Tater colony of the same
j eople. Should the proofs of this prove as

clear to my readers as they have been to my hearers, many points ia

ancient history will assume a new aspect, and receive more light ;

besides that a result altogether unexpected, relative to the history of

nations, will be the consequence*

f As in my version, as well as those of other translators, goats are

here missing. I must remind my readers, that the Hebrew ]NX com-

prehends both sheep and goats. In my version, I did not think it

necessary to insert both j but here, where I am myself the rclater of
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and asses, silver, and gold, men-servants and maid-

servants ; and in Gen. xx. 14. a Philistine king is re-

presented as making a present to this same Abraham,

cf sheep, goats, oxen, man-servants, and maid-servants;

but on neither occasion are horses mentioned. Still

more remarkable is the passage, Gen. xii. 16. For,

I. 2. Abraham is at this time in the most ancient

country of horses, with which history makes us ac-

quainted, that is, in Egypt; the country in which

afterwards Moses mentions horses for the first time,

.and from which, even in Solomon's time, Asia received

its best horses. The king of Egypt, in reparation of

an injury done the patriarch, resolves to make him a

rich present, and accordingly sends him sheep, goats,

oxen, asses, man-servants, and maid-servants, she-asses,

and camels. That Egypt had at this time '.had horses,

is unquestionable ; for in the days of his grandson,

Jacob, not only is riding on horseback customary, but

even the yoking of horses to carriages. The former

is always^Vs/ practised, between which, and the intro-

duction of the latter, there sometimes intervenes the

space of many centuries. When, therefore, we find

not this noblest of animals among these presents, one

or other of the following inferences seems warrant-

able ; either, that it was conceived that he would not

propagate in Palestine, or, at any rate, that Abraham

would not know how to make use ofhim, nor find horse-

breeding a profitable concern, in his ceconomy. And
-this is the more remarkable, when we consider, that

i; e 3

The story, I do so, because from other passages it is certain, that goats

coDsiituted a great proportion of the patriarchal herds.
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Abraham originally came from the neighbourhood of

the very countries which, in after ages, became so re-

nowned for horse-breeding.

I. 3. The riches of Isaac are described in Gen.

xxvi. 14. They consisted of great herds of sheep,

goats, and oxen, to which were now to be added the

fruits of his agricultural labours, ver. 12. No men-

tion is made of horses.

I. 4. The herds which Jacob brings with him from

Mesopotamia, consist of sheep, goats, camels, oxen,

and asses, Gen. xxx. 43. xxxii. 5, 7, 14, 15. Still

no .mention of horses.

I. 5. Nor do the riches of Job include horses ; but

he has sheep, camels, oxen, and a herd of asses, in

which were 500 females, Job i. 3. He is, it is true,

not a real, but a fictitious personage, devised for the

illustration of a point of moral duty ; but his charac-

ter and history are conceived with great beauty and

skill ; and therefore the omission of horses and horse-

breeding is the more remarkable. There might, how-

ever, be circumstances which prevented the author,

whose judgment is so conspicuous in every part of the

book, from assigning horses and studs to Job, notwith-

standing his magnificent description of the war-horse

towards the conclusion. The scene of the whole

transaction is in the vale of Gutta, that is, about Da-

mascus ; and the time in which Job is placed, is dur-

ing the residence of the Israelites in Egypt. The

author, therefore, who was so well acquainted with

the horse, must have thought that horses could not,

with propriety, form any part of the herds of a person

who then lived in the vale of Gutta; so that most
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probably there were then no horses in all that region,

in which they are at present bred in such perfection.

Upon the whole, no mention is made of horses

among the herds of the patriarchs, or of Job. Pro-

bably at this period, in that part of Palestine which

Abraham, Isaac, and Jacob, traversed with their cat-

tle, they were either not at all, or but very seldom to

be found ; at least we find them nowhere mentioned

in the history, which is the more striking, as they im-

mediately make their appearance on Jacob's removing

down into Egypt.

I. 6. If, however, we admit the Septuagint version

to be correct, they did so at a much earlier period
;

for, according to that translation of Gen. xiv. the

Sodomites had not only horses, but even cavalry, for

so Sj \nvttoe, in the feminine signifies. What I have

there rendered all the goods, the LXX. reader, all the

cavalry of the Sodomites, which the four victorious

petty kings had taken, and which Abraham retook.

The last, however, of the three verses, W pot rag avfyscg

koci rr,v mirov Xocfit o-sotvTW., shews pretty clearly that they

have here mistaken the sense of the original ; for

they make the whole booty which Abraham recovered,

to be nothing but the Sodomitish cavalry ; whereas

the victors would hardly have taken it alone, without,

other plunder also. Yet Origen, who understood He-

brew, here follows the LXX. for he says, 'mirov Xolopi-

roct vvv irpooTQv u}vou.oto~U£W\Vi oog QuvKoi syjiv KsyovToci, that i.%

Here cavalry are mentioned for the Jivst time, and as-

cribed to the Sodomites as wicked people, or, aBQetvKot

might be rendered, cowards. Now the case stands

jtbus : The Hebrew #5"i, according as it is read Re*

E e l
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diesell, or Rechusch, signifies a horse *, or a man's

whole effects ; and the LXX. probably preferred the

former sense, because the patriarchs, to whom they

might think horses unsuitable, were not here spoken

of, but only the native inhabitants of Palestine t ; and

the Canaanites, some centuries afterwards, were famous

for cavalry. That this was the reason of their interpre-

tation is still more evident, when we look at ver. 12.

where, in the very middle of the story, they render the

same word (C^l) quite differently, by the term iry.^uo--

Kiwi, effects, ox property ; because there Lot is spoken of,

to whom they did not choose to give any horses. So

that, according to their ideas, the very same word

was, in the very same chapter and story, to be under-

stood in two very different senses, according as it

was used of Sodomites or Non-Sodomites. This has a

strange appearance. We should, methinks, through-

out the whole chapter, without any such arbitrary

distinction, explain it of one and the same thing. It

does not follow, that, because the Sodomites were the

ancient inhabitants of the land, and also Canaanites,

they must have had horses : for, in thefirst place, the

time of Abraham is far distant (at least 400, perhaps

* See Bochart. Hierozoicon. T. I. 1. ii. c 6. p. 100.

t Thus I find, that in one passage, Gen xlviii. 7. they meation

horses, without any authority from the original ; rendering m&2
y^xrr, which makes about a German mile, iVweisge^ev, or horse ride.

Did they think that the Canaanites reckoned distance by rides; or

only avail themselves of an expression then usual in Egypt ? This I

do not decide. Whoever wishes to know what the ride was, (viz.

somewhat less than a German mile^—about a French one) may con-

sult in v 21st Remark on Abulfcdas Geography of Egypt.
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GOO years) from the period in which we read of the

Canaanitish cavalry ; and, in the second place, we
shall hereafter see, that, even in Joshua's time, there

was no cavalry in that part of Palestine which border-

ed on Sodom, but only in the northern part. In fact,

I doubt much, whether cavalry could have acted

in the valley where Sodom lay ; for below was a lake

covered with a layer, or stratum of bitumen and

earth *, which, by the weight of horses, might not only

have been shaken, but pierced, just like a bog. Even

at present such ground would be deemed an absolute

trap for cavalry, and the natives of a country, alto-

gether of such a description, would never think of the

establishment ofany such force for their defence.

I. 7. If the common translation of Gen. xxxvi. 24#

which I shall here give in the words of Luther, wrere

right, This is that Ana, who found out nudes in the de-

sert, while he kept the asses ofhisfather Zibeon ; there

must have been horses, perhaps wild horses, even be-

fore Esau's time, (for Ana was his father-in-law) in that

part of Arabia, which was afterwards inhabited by the

Edomites. This translation, however, has absolutely

nothing in its favour, but much against it. For in not

one of the Oriental tongues are mules called O-^ ; and

therefore, if in Jerom's time t most expositors, and

afterwards both the Arabic translators conjectured

that to be its meaning, not adverting to the fact of

* See my Historia Mavis Mortal, \ 14-.

•j- On this passage he says, " Plerique putant, quod Equarum greges

" ab Asinis in deserto ipse f'ecerit primus ascendi, ut mulorum inde

'' nova contra naturam animalia nascerentur."



442 Not Mules, but Warm Baths.

there being then no horses in the country, according

at least, to any thing that we can gather from any

other part of the Mosaic writings ; it was at best but

a guess, and merits not the least consideration, espe

eially as none of the really ancient translators here ren-

ders mules. But this version of the word has, besides,

many arguments against it ; as, 1. The verb ^'O

means tofind, but not tofind out.—2. Mules have, in

Hebrew, another name, CD'H"©.—3. Mules could hardly

be found out by man, but, if I may so speak, by na-

ture, accidentally, being ingendered between a horse

and an ass. After accident and brutal lust had made

the discovery, it was imitated by man, and mules were

produced by art.—4. Ana kept his father's asses : and

had he discovered the way of producing mules, we

should be led to conjecture, that he had also kept his

father's horses ; but of that we find not a word.—To
some of these objections, something may perhaps be

said in answer; but weighed against one bare conjec-

ture, arising from ignorance of the languages, and re-

pugnant to the whole tenor of the Mosaic accounts of

Horses, they have certainly a great preponderance.

How I understand the passage, namely, of the dis-

covery of Warm Baths, in which perhaps an ass was

scalded, like Charles IV.'s dog in those of Carlsbad, or

the water of which the asses would not drink ; may be

seen in my version of the Bible, I have the Syriac

and Vulgate versions for my predecessors in this

opinion : Jerom observes, that, in the Punic tongue,

the word signifies a Warm Bath* ; and it is certain,

* Nomwlli putunt, aquas calidas juxia Puniae liuguw viciniam, qux
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tiiat in Arabic, Q»\ in the fifth conjugation, means
to bathe. Other observations relative to the word, but

mixed with mistakes, partly from the accounts of per-

sons ignorant of the Oriental languages, will be found

in Montfaucon's Hexapla. I shall only farther re-

mark, that I think it probable, the warm baths dis-

covered by Ana, may have been those near Callirhoe,

which discharge themselves into the Dead Sea : but

my observations illustrative of this point, I reserve for

the Second Part of my Spicilegium Geographic He*

breorum exterce.

I. 8. This non-appearance of horses continues

even in Arabia until the time of Moses, and thus far

will I trace it, and then go back to the countries in

which we find them earlier. In travelling from Mi-

dian back to Egypt, Moses (Exod. iv. 20.) has not a

horse, but an ass. This, however, is but a trifle.

—

In the Arabian deserts the Israelites yoke oxen to the

carriages in which their sanctuary is transported from

place to place, Numb. vii. 3. Nor is this very impor-

tant.—But the detail of their plunder in Numb. xxxi.

after the conquest of five small Midianitish nations, is

more decisive. It consisted of 675,000 sheep, 72,000

oxen, 61,000 asses, 32,000 virgins. But we find no

mention of horses : so that these five Arabian peoples

seem as yet not to have had any.

I. 9. It is only in Egypt, a country celebrated

throughout all antiquity for its horse-breeding, that

Moses, by far the most ancient of all authors, men-

Hebrccce contcnnina est, hoc vocabulo signari.—Ari'l to this opinion

Jerom accedes, and translates, aquas calidas.
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tions horses ; and he does it in such a way, as to au-

thorise the conclusion, that they must have been there

ever since Abraham's time, and perhaps even before.

In the time of Joseph, the moveable effects of the

Egyptians, with which they purchased corn from

Pharaoh, consisted of horses, sheep, oxen, and asses ;

(Gen. xlvii. 17.) and here, as in our own style, the

horse stands at the top of the list. I have hitherto

left the lists of the patriarchal riches in the strange

order (for such to us it appears,) in which we find

them, satisfied with merely making a true transcript

;

that this one, wherein the horse's rank accords more

with our own ideas, and where Egyptian matters are

in question, may appear the more striking. Egypt

had now also, as I think, its carriages drawn by

horses, as we shall soon after find them, in Exod. xiv.

Joseph received from Pharaoh, as a mark of his digni-

ty, the privilege of riding in the chariot next after the

kings, Gen. xli. 43. When his father came down to

Egypt, he sent him waggons for himself, and that part

of his family that could not make the journey on foot,

that is, the women and children, Gen. xlv. 19. 21.;

and the sight of them in Palestine seems to have been

very'strange : for Jacob would not at first believe that

Joseph was alive, and continued quite indifferent to

all the details of his sons, but when he saw the wag-

gons, (ver. 27.) his spirit revived. Joseph also order-

ed his own chariot, and went to meet his father, Gen.

xlvi. 29. The old man lived 17 years in Egypt, by

which time he had become so much familiarized to

the sight of the horse, that Ave find him, in his last

words making use o^ a figurative expression taken
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from that animal ; May Dan be a snake in the xcay, a

Cerastes on the foot-path, that biteth the heels of the

horse, and causeth his rider tofall back, Gen. xlix. 17.

Jacob died in Egypt, and desired to be buried in his

hereditary sepulchre in Palestine. Joseph obeyed his

wish, and his body was carried with great pomp to

Hebron, accompanied by a great procession of horse-

men and chariots, Gen. 1. 9. •, and we can hardly help

thinking, war-chariots, which, in Moses' time were in

use in Egypt.

I have already remarked, that, among ancient na-

tions, a considerable period must have intervened

between the use of the horse for riding, and for car-

riages : and among any ancient people that had not

learnt the art from others, in other words, that first

broke and domesticated horses, the case seems to have

stood thus. Before they had learnt the use of the

horse, he must have been altogether wild in their

country ; a long period may have elapsed before they

hit upon the expedient of employing him as a beast

of burden : and it is not impossible, that they may
have looked on horses as game, and have shot and

eaten them, especially the young ones. This is ac-

tually the case at present in a part of Southern Po-

land, which is, in a manner, the natural country of

wild horses : and I have heard from a person of dis-

tinction, who possesses estates there, that the flesh of

a young horse is said to be very well tasted, and is

accounted a delicacy.—At any rate, it would be long

before they fell upon the contrivance, or ventured on

the attempt of making this strong and spirited animal

serviceable for riding \ at least, we do not commonly
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think of riding on the stag, though it answers just a?

well as on horseback. In process of time, however,

some bold youth would venture to throw himself on

the back of a horse ; and the experiment would na-

turally be repeated for amusement, or to shew a feat

of strength and dexterity : and afterwards for the

purposes of convenience and necessity. In such at-

tempts many would no doubt break their necks ; but

others would be more fortunate, and gain themselves

the fame and name of (\7rx<&otpoi) horse-breakers,

which we always find in the ancient poets, as a cha-

racteristic of heroism. To this achievement nature,

in some measure, facilitates the. way, because the wild

horse is neither so large nor strong, as those bred in

a good stud : and, like other animals, the horse soon

conceives an attachment to the person that feeds him.

Thus people would come gradually to ride, and to

breed, break, and habituate horses to their service.

Still, however, they would be far from the art of ap-

plying them to carriages : and, in my opinion, several

ages—and, in mountainous or woody countries, still

more—would be requisite, before they could contrive

to bring the spirited animal to submit to that servitude

;

for, in fact, not only the unbroke, but even the saddle-

horse, when first yoked to a carriage, shews himself

so unruly, awkward, and unwieldy, so restive, and so

much at a loss how to move ; that, amongst those

ancient nations, who first learnt to make use of horses,

many attempts in this way must doubtless have failed :

and very probably they may have been brought to

imagine, that the horse was not made for the draught,

till, at length, some more tyrannical and resolute
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genius compelled the animal to perform, what at first

seemed quite unnatural to him. There is also this

distinction to be attended to, that a horse may soon

be trained to riding, by kindness from one whom
he counts his friend,—particularly a young person,

whose weight he does not feel : but when he is first

yoked in a carriage, and will not move on, blows be-

come necessary ; and then he is wont to become res-

tive, and to prance : and, until he has heard the

rattling of the wheels, he must, at his first outset, be

skittish and unmanageable, and still more so, if he

feels the lash at the same time. In training a horse,

more is effected by lenity than severity ; but if severi-

ty alone is to carry the point, we must be very well

versed in the management of the animal, and have

invented a variety of contrivances for keeping him in

order. Now, I cannot possibly conceive, those who
first began to use horses, to have become such adepts

in the manege, as that they could have taught them

to draw in carriages ; and I must, therefore, on the

whole, be of opinion, that before the time of Joseph,

the horse must have been for many ages either in

Egypt itself, or in the neighbouring parts of Africa.

I. 10. There is still another point of view, in which

our accounts of the very early use of carriages in

Egypt are worthy attention, and that is, from their

being precisely such as wre should expect from the

nature of that country. Many nations have learnt the

use of carriages but at a very late period : nor is this

to be wondered at, considering that it is not every

country that is adapted for them. They require

roads of a certain width, and not too slanting to one
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side ; and these are only to be found at first in a

country naturally level. Where it is mountainous,

and interspersed with woods, they must be formed by

art ; and that will not be done till the people become

acquainted with carriages, from having seen them used

by the inhabitants of other countries, and conceive a

desire to imitate them in that convenience. And even

then, the formation of roads is a difficult matter, un-

less where a powerful people, possessing a widely ex-

tended country, are united in one common system of

police. So that in mountainous or woody regions,

where there are only riding paths ; and also in coun-

tries where many petty states are included within

very narrow limits, and where a new territory com-

mences every four or five miles, roads for carriages,

unless promoted by some peculiar circumstances, will

generally be of late introduction. Now, in the case

of Egypt, all the circumstances were combined, that

seem requisite for the early formation of such roads,

and, of course, the early introduction of carriages;

—

extensive levels, an industrious and ingenious people,

and at an early period, a race of powerful sovereigns,

(the Pharaohs) to whose greatness and wisdom, the

remnants of their works at this day bear the most

ample testimony.

I. 11. In the time of Moses, horses were very plen-

tiful in Egypt. In Exod. ix. 3. the king is threatened

"with a murrain, which was to attack the horses,

asses, camels, oxen, and sheep ; the horse being here

again put at the top of the list, just as if the writer

had been a German.—When the Israelites departed

from Egypt, Pharaoh pursued them with all his ca-
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valry, and 600 chariots ; and it would almost appear,

that of infantry, which could not have marched with

sufficient rapidity, there had been none in the Egyp-

tian army, Exod. xiv. 6, 7, 9. With these chariots

and horsemen, Pharaoh ventured along the bed of the

Arabian Gulf, which an uncommon ebb had left dry ;

and it happened, in consequence of a violent storm,

what naturally must happen, that the horses, less ac-

customed to such a sight in Egypt, than ours, became

restive, and fell into disorder, and broke the wheels of

the chariots, which increased the confusion, and hin-

dered their flight, so that the flood returned, and,

as Moses says, overwhelmed the chariots and the

horsemen, Exod, xiv. 23,—28. xv. 4. Here then, we
have a considerable body of cavalry, in which, indeed,

it would seem, that even already the strength of the

Egyptian army principally consisted ; and we have al-

so war-chariots, but whether armed wTith scythes or not,

I cannot say, for Moses does not inform us.—Besides

this, Moses regarded the horse as so completely natu-

ralized in Egypt, that he was afraid * lest any future

king of Israel might, with a view to the breeding of

horses, seek to conquer the land of Goshen, and carry

part of the Israelites back thither. This really looks

as if Egypt had then been considered as the natural

country of horses, and Palestine, as unfit for rearing

them ; for without being impressed with such an er-

roneous notion, no king of Israel was likely to enter-

VOL. II. f f

* See Deut. xvii. 16. and my Dissertation, Dt Legibus Mosis Pa-

ftstinam populo charamfacturis, § 3.
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tain the wish which Moses endeavoured to guard him;

against. In feet, we do not seldom err, in account-

ing many things in a country the work of nature

—invariable nature—which are only the effect of ac-

cident ; especially in horsebreeding, where so much

depends on the proper management of studs.

I. 12. From what has been said, the splendid des-

cription of the horse, and, properly speaking, the war-

horse, in the xxxixth chapter of Job, ver. 19,—25. ac-

quires an interest altogether new, and appears in a

light,—in some measure new also,—which* perhaps,

would alone be sufficient to betray the author of that-

book. Job is placed near Damascus, and about the

time when the Israelites sojourned in Egypt. The

country round Damascus, or rather all Arabia, at this

period, was still destitute of horses •, and the writer,

who is even to the extreme scrupulosity of our times,

careful to admit nothing into his moral fiction, that

could be charged with geographical or historical im-

probability, is enough of a connoisseur not to mention

horses among the riches of Job. But when he intro-

duces God as speaking, and means to describe the

wonders of creation, foreign animals, and indeed those

of more southern countries, such as the elephant and

the crocodile, make their appearance ; and this is quite

according to the propriety of the fiction ; for God will

be allowed to be acquainted with the animals of the

. whole earth ; and throughout the book, Job speaks

like a man of such extensive knowledge, that he would

understand what God might say to him concerning

foreign animals. Besides, the wonders of foreign and

distant countries are wont to make more impression
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than things equally wonderful, that are daily before

our eyes j and with the more propriety, therefore, are

they here introduced. Now, in the address of God
to Job, we meet with a description of the horse. It

could hardly, therefore, be an Arabian or Damascene

&aimal ; but it might, as well as the elephant and

crocodile, belong to a more southern country. This

description is so fine, that it has never yet (which is

saying a great deal) been disfigured by any transla-

tion ; and many a man who never read it in the ori-

ginal, has admired it as a piece of poetry. To save

the reader the trouble of a tedious search, I subjoin

my version of the passage ; and those who chuse to

read my remarks, may consult my German Bible.

Hast thou given mettle to the horse ?

And clothed his neck with ire ?

Dost thou command him to spring like a grashop-

per?

The grandeur of his neighing is terror :

With his feet he beats the ground,

Rejoicing in his strength ;

And goes forth to meet the embattled foe.

The fearful sight he scorns, and trembles not,

Nor from the sword doth he draw back.

Above him rattle the quiver, the glittering spear,

and armour

;

Under him trembles the earth; yet he hardly

touches it

;

He doubts if it be the sound of the trumpet he hears,

But when it becomes more distinct, then he exults,

Ff2
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And from afar pants for the battle,

The word of command, and the war-cry.

This description is so accurate, and, as a piece of

painting, so exquisite, that we may be certain its

author was well acquainted with the horse. We are

even impelled to suppose, that he must himself have

sat on horseback, and even rode on a war-horse ; for

a distant spectator would not have remarked all these

particulars. I have myself, perhaps, rode more than

many, whom their fate has made authors, and illustra-

tors of the Bible ; but one part of the description, viz.

the behaviour of the horse, on the attack of the hostile

army, I only understand rightly from what old officers

have related to me j—and as to the proper meaning

of the two lines,

Hast thou clothed his neck with ire ?

and,

The grandeur of his neighing is terror

;

it had escaped me ; indeed the latter I had not under-

stood, until a person who had had an opportunity of

seeing several stallions together, instructed me ; and

then I recollected that in my ] 8th year, I had seen

their bristled-up necks, andheard their fierce cries, when

rushing to attack each other. Nor could the author

have copied this painting of the horse from another

poet, in the same way as the poets of love and wine

often copy from each other, and "in so doing com-

monly betray themselves by some blunder or miscon-

ception. This inimitable description, which after se-

veral thousand years still continues admired, and bid?
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defiance even to the malice of criticism, is precisely

what we should have expected from a Kleist, who had

not merely witnessed reviews, but who had actually

been encraired in battles. And if we combine the two

considerations, that at Damascus, where the scene of

this poem is laid, the horse was yet a foreign animal,

and that the most ancient horse-breeding, of which

we have any knowledge, was carried on in Egypt,

where the horse was principally used in war ; we shall

scarcely be able to repress the sentiment, which on

many other occasions, indeed, is ever obtruding itself,

Was not Moses, xvho knew Egypt as well as Arabia,

the author of the book of Job? In the course of his

education in the Egyptian court, he could not have

omitted to ride the wrar-horse ; and some have thought

that he made campaigns *. And notwithstanding all

the objections I have made against Josephus* account

of this circumstance t, I must still admit, that the des-

cription in question, appears to me to betray a poet of

that profession. I would not sojudge ofa modern poet,

who has it in his power to copy and steal from others;

but a poet of the very earliest times, who seems so en-

tirely original, and who has not, in a painting on so,

rfs

* See Joseph. Antiq. ii. 10, 2. Mr. Forster, in his Letters to me,

which were published in 1772, during his voyage to the southern

hemisphere, under the title, Joannis Reinholdi Forster Epistola: ad

J. D. Midiaelis, makes it probable that Moses served in several cam-

paigns under Sesostris, within whose time his first SO years fall.

t See my Spicileg. Geog. Ilcbr. £tt. p. 179. and Art. LXVI. of tfee

present work.



454 The Horse not natural to Egypt,

peculiar a subject, one superfluous stroke, must once,

at least, have fought in battle on horseback.

I. IS. I now add some farther remarks, which oc-

cur to me with regard to Egypt, the earliest country

of horse-breeding, with which history makes us ac-

quainted.

From what has been already said, it seems to fol-

low, that Africa was at a very early period a land of

horses, even at the time when in t.he contiguous parts

of Asia none were bred. I do not here directly

name Egypt ; for this early-cultivated and flourishing

country may very probably have originally had them

from some other African region. In fact, I do not

look upon it as a natural country of horses ; but am
of opinion that they were only naturalized and domes-

ticated in it. The annual overflow of the Nile must

have always driven wild horses for a time into the

barren deserts, where of course they would become

a prey to the ravenous beasts driven thither in like

manner; so that their race, unprotected by man,

could not have subsisted ten years. It has, moreover,

been long ago remarked, that Egypt possesses no

great variety of native quadrupeds ; the reason of

which easily appears from what has been already

said ; so that we should hardly be disposed to make

the horse, to which so many other countries were

strangers, a natural wild inhabitant there ; but rather

to conclude, that the Egyptians had received him

from some of the other African nations, and adopted

and cherished him with that wise policy, for which the

age of the Pharaohs is so justly celebrated, and puts

to shame the policy of modern states, wherein we find
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but few of those noble establishments, whose ruins

future ages shall behold with admiration. "We c;m

conceive few other countries, to whose security caval-

ry can contribute so much, and, indeed, is so indis-

pensable, as the flat and widely-extended country of

Egypt. Without them, it would become an easy

prey to any enemy that should invade it with a strong

body of cavalry ; in so far, at least, as that he might

plunder and waste it, if he could not attempt the con-

quest of its fortified cities. It has this disadvantage

in common with every flat country; but with this

unpleasant addition, that in the long stretch of 168

leagues, from Cairo up to Assouan, narrow as it is, it

could nowhere oppose light cavahy with infantry ; in

other words, it could not oppose them at all, but

with a force of the same description. But wrere it,

on the contrary, superior in cavalry, it would be pret-

ty secure against foreign enemies, and still more so

at a time when the neighbouring nations of Asia had

no cavalry ; for a people invading it with infantry

alone, could, on its extensive plains, have hardly stood

against its cavalry, and its then still more formidable

war-chariots. And what renders these chariots for-

midable is this : that, being impelled straight forward

by the charioteer, they charge with much more power

and effect than the mere trooper can ; and thus over-

vvliclm the infantry opposed to them, if not secured

by the advantage of the ground. At present, they

could inspire no terror, because the invention of gun-

powder has rendered them useless; for cannon-balls

would sooft silence them at a distance : although be-

fore that discovery, they could not but be terrific oe

f f 4}
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a plain. If Egypt, therefore, had a strong body of

horse, and a sufficient number of war-chariots, while

the neighbouring nations of Asia had neither, it was

secure : for on the African side, it wTas sufficiently

protected by deserts, not traversible but by a march

of many days, and through which, a great army, at

least a great force in cavalry, could scarcely have

penetrated ; and towards the north, along the shore

of the Mediterranean, by the nature of its coast, which

was altogether peculiar, in the circumstance of its

having no safe harbour, but only the dangerous Bo-

gus, and various creeks. Of this circumstance I have

repeatedly taken notice in the Notes to my Latin

translation of Abulfeda's Egypt, particularly in Note

265th, as also 237th, and 248th. Only we must still

observe, that before the time of Alexander, in the

place where he built Alexandria, there was no trading

town, nor any Pharos to direct strangers along the

dangerous coast *
; and although Nature had there

formed a haven, they could not avail themselves of

her bounty, for a fort was expressly erected to pre-

vent their landing.

1. 14. My object in this essay, does not lead me to com-

ment on the Greek authors, but only on those docu-

ments of the earliest ages of the world, which are,

some of them at least, so ancient, that the oldest

Greek authors are, comparatively speaking, but mo-

dern, and of which the composers were born or lived

in the countries whereof they wrote. I cannot, how-

ever, overlook the well-known passage concerning

5 See Abulfeda, p. 7. and Note 70th.
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Egyptian horses in Homer's Iliad, b. ix. v. 383, 384 \
more especially as I shall, perhaps, have occasion to

advert to it in speaking of the establishment of the

Israelitish cavalry by Solomon. I take it, however,

in conjunction with the remark which Diodorus Sicu-

Ins makes upon it, in b. i. § 45. Homer is speak ing

of Thebes in Egypt, Qrfeoci hiyvima:, whose magnifi-

cent ruins at present bear the name of Oksor, or

J.oxxorein^, and says,

*Ai -J 'sx.xto^7TvXoi fieri, ^irjKoa-iot V uv 'suctf/iv,

Avs^g c'^oiyjivcri cvy ittttoktiv koci oyj<r(piv ;

that is, where there are 100 gates, and out ofeach march

200 men with horses and chariots. Some have hence

most extravagantly represented Thebes alone, or at

any rate, Egypt, as having 20,000 war-chariots ; which

appears very strange indeed, and cannot but greatly

recommend Moses, who mentions but 600, as an

author of high veracity compared to Homer, who, in

contradiction to what has on other occasions been re-

marked of him, must, in his account of this matter,

be considered as too much of a poet,—a poet whose

* This is the passage, the strange misinterpretations of which,

though with additional exaggerations, Voltaire has so bitterly ridi-

culed in his Defence tie mon Oncle, p. 31, 32. And no doubt those,

whether ancients or moderns, well deserve all his ridicule, who can

believe that the city of Thebes had 100 gates, out of each of which

went 200 chariots, and 10,000 soldiers. 1 have always thought Rol-

lin such a wretched writer of history, that he ought to be laughed

out of the hands of his readers. But the venerable Homer will re-

main free of all reproach ; and I must here do Voltaire the justice to

remark, that he does not once mention him.

f See Abulfeda, p 19. and Note, 176—178,
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exaggerations are incredible and ridiculous. Six

hundred war-chariots seem quite sufficient for the

purpose for which such machines were employed,

viz. to break through infantry ; considering that Quin-

tus Curtius (lib. iv. c. 12. § 6, 10, 12.) mentions only

150 in his account of the battle of Arbela. Twenty

thousand could never come into action. Let us only

figure the extent of space which they would occupy,

and which, moreover, must be quite level ; for the

least ascent, if so steep as to overset a chariot, or the

impediment of a morass, or even a single trench of any

depth, stopt them in an instant. Add to this, that they

cannot, like infantry and cavalry, act in successive

divisions, but must form one body ; for where would

be the use of either the second, or the third division,

if the first had succeeded in its object ? and, on the

other hand, if the horses of the first division should

happen to be killed by the spears or missile weapons

of the enemy, the chariots themselves stand in the

way of the succeeding divisions, and, in fact, form a

barricado against their attack.—I observe, moreover,

that an author *, whom I am just beginning to read,

* Father Gabriel Fabricy, in his Recherches surVEpoque de VEquita-

tion et del' Usage des Chars equestres chez les Anciens, ou I' onmontre Vin-

certitude des premiers temps historiques des peuples, relativement d cette

date.—A Marseilles et Rome, 17G4-. One of my hearers, who is better

acquainted with our university-library than I am, brought me to the

knowledge of this book, when I happened to mention that I was wri-

ting on this subject. I find Fabricy and I are agreed in one great

point, viz. that the Grecian accounts of the earliest times are very

iittle to be depended on, and that the Biblical history, as more nearly

or entirely contemporary with them, is alone deserving of belief.

Oo other points, our opinions are frequently at variance. Thus, he
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places these 20,000 chariots in the reign of Busiris,

who lived before Sesostris, because Diodorus, in the

history of the former, speaks of this passage of Homer.

But this appears to me an unwarrantable conclusion.

Diodorus says, Busiris built Thebes, adding Homer's

description of the city, and explaining it ; but it does

not follow, that in the time of its original founder,

it was all that it became afterwards. Homer des-

cribes it as it was in his own time, not as it was at

first.—Now for the passage itself.

It appears then to me, that Homer means neither

the gates of the city, nor, as Diodorus thinks, the

gates of temples, but those gates whence issue horses

and riders, 200 from each, that is, the gates of

stables. At Thebes, therefore, the Egyptian cavalry,

and perhaps likewise, their war-chariots, had been

stationed, for which 100 large and magnificent stables

were built within the city, in each of which 200 hor-

ses stood ; and these went out at the gates of the

stables. To understand their whole amount, viz.

20,000, of chariots only, is to make Homer, contrary

to what he himself means and says, guilty of an impro-

bable fiction j and if we explain «xfot even by chariots,

is doubtful whether riding, or using the horse for draught, be the

earlier practice, but seems more inclined to maintain the priority of

the latter; and while he coincides with me in thinking that Qtt*

means not mules, he disputes, without knowing the right reasons of

it, the explanation, warm baths, which 1 have adopted, and follows

Bochart, who reads tWN, and makes it the name of a people

discovered by Ana, while feeding the asses in the desert.—Fabricy

is a man of learning, well versed in the Oriental languages, and his

work, hitherto but little known in Germany, is well worth perusal,
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then were there 20,000 men with horses and chariots.,

that is, part of them were riders, and part charioteers.

The proportion of the one compared with the other,

did not probably reach to one in ten ; at least in the

battle of Arbela, Q. Curtins, as above stated, men-

tions 150 chariots, and 45,000 cavalry-soldiers. But

it is by no means certain, that oy^a should here be

rendered chariots. Some understand by it stallions,

and c&tov signifies both. To this latter interpretation,

I should be disposed to give the preference ; so that

20,000 cavalry were stationed in Thebes. And this

is exactly according to the nature of the Egyptian mi-

litary system ; for the military force of that country

was not distributed in small corps, like regiments or

legions, all over the kingdom, but collected in large

jbodies, in a few cities built for that purpose. Moses'

account of the sudden pursuit of the Israelites with a

powerful body of cavalry, and 600 chariots, seems to

presuppose, that this force did not require to be as-

sembled from different parts of Egypt, but was then

all together in one of the cities, I suppose Memphis *.

In this view of the matter, Homer, who, on all other

occasions, paints so correctly according to historic

truth, here also only says what is altogether consistent

with probability, and conformable to the Egyptian

regulations ; and I am astonished that his translators

have not done him the justice to explain him on this

* The name Medinat-Fars, which the ruins of Arsinoe now bear,

should, perhaps, be understood to mean, not the city of Persians, but

the c% of horses; and this Arsinoe, not far from Fium, may probably

have been the place where the Egyptian cavalry were stationed,—

See Note 2J3. to Abulfeda,
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principle ; not even Pope himself, who in his Note on

this passage, does nothing more than quote the words

of Diodorus.

Indeed the explanation given by Diodorus, ap-

proaches pretty nearly to that now offered—wkh this

difference, however, that,

1. He makes the hundred gates to mean, in round

numbers, a multitude oflarge courts of temples, (rro?,Xa

xoa [j.-yocXoc TT^orrvKuioc tlcv tspobv) which might indeed

afford egress to the priests, but as they have in fact

no reference whatever to horses, are not, as Homer
terms them, gates, that give egress to 200 horsemen

each. And yet,

2. He immediately afterwards takes the number

300, expressly in the sense of 100 stables, of which

there is nothing in Homer, if courts of temples are

meant.

3. These stables, or meivs, he places not in Thebes

itself, but along the Nile, between Thebes and Mem-
phis so that we cannot perceive what connection they

have with Thebes. And this is, at the same time,

contrary to what he himself states concerning the

Egyptian mode of disposing their forces, which was

not in separate detachments, but in large bodies to-

gether.

Probably the source of the mistake lies in this, that

a judgment of the Egyptian military establishments

has been formed from the practice in other countries,

where 20,000 cavalry in one city, would, no doubt,

appear somewhat incredible.

4. And if we follow the common Latin translation

of Diodorus (which until Wesseling's edition, has not
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only always remained unaltered, but also without the

fault being noticed) Viginti tamen curruum millia re-

•vera inde ad bella eocire ; Diodorus does actually state

the gross absurdity of the Egyptians having had 20,000

war-chariots. Here, however, Diodorus is really blame.

less ; for x^xtx, as has been long ago remarked, means

horses as well as chariots, and we must not needlessly

impute nonsense to an author. It is only a proofhow

much the best editors ofthe Greek classics have yet left

undone ; and hence I heartily regret, that Klopstock,

in his Landtag der Deutschen in der guten Meinung,

let happen what will to the Greek and Latin authors,

should have abolished the class of scholiasts. He
should, methinks, have at any rate first chastised them,

because they have performed so little, and left such

an immense deal for others to accomplish.

It appears to me that Diodorus does not properly

give his own opinion, but that of others, without duly

understanding them, and that he has jumbled several

discordant opinions together. That the reader may

judge for himself, I annex his own words, with what

I conceive a just translation.

E/ioi h petxriv, ov TrvKug skztov But some say that the city

icryj^zvoa tyv tto?uv, ccKhcc kcK- had not had 100 gates, but

7i» text peycchM 7r%o%v?^uiot tow only numerous temples,

isfsw, a(p 'oov sxuTcy.'jrvhov wye- with large courts before

l*.xo£cu 9 ycct9x7r£gH'7roXvirvXov. them, and wras thence na-

Ai<7y.v%ix Vap^xru 7r%og xXrr med the city with 100

9nag e| xwv\g eig rag noXs^xg gates, that is, with many

SjatQfjtVcoSxf 7Xg yxg i7r7roovag gates J but that 20,000

*xvTov ysyw&eti, %xiu t>jv ira- horses did actually go out
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favromptccbt rr\v ztto M;-y.'t^g of it to the field ; for

a%i>t Bvifictiv Ar/v7TTii twv ku- on the Libyan ( western

)

7u 7-,p A.'/Su/jy, sxx$i$ &s%m*£v« bank of the Nile, between

am Stecxwitss ::zr.y.c, tav nt Memphis and Thebes,

uihta hocvBcu, there were 100 stables,

each containing 200 hor-

ses, the foundations of

which are still to be seen.

SKCOND PERIOD.

II. 1. I now come to a second period, which ex-

tends from the time of Moses to the death of David.

Moses himself expected that the Israelites would

have to encounter cavalry, and prepared them for it in

two ways. In the first place, he admonished them not

to be afraid of their enemies, although they should see

them approach writh numerous cavalry and chariots, but

to put their trust in the assistance of God, Deut. xx,

1,—4. We cannot call this a law, and therefore I say

nothing of it in this work on the Mosaic laws : for our

passions are not in our own power, nor can a man be

enjoined with propriety either to fear, or not to fear ;

but then" it was a very rational admonition, and so it

would always be in the mouth of the founder of a

state in a mountainous country, even though not di-

vinely commissioned. Experience has ever shewn,

that a brave, close, and steady infantry will withstand

cavalry, even on a plain
;
(the battle of Molwitz, and

some of the Russian victories over the Turks, furnish

Very recent instances), and that the danger of war-

chariots, which cannot be always turned at will, may,

in various ways, be avoided ; as by making room for
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them to pass harmless through, which was done by

Alexander, in the battle of Arbela, or by taking up

such a position as to render them useless, &c. The
Israelites, therefore, might certainly have ventured to

meet cavalry in such a mountainous country as Pa-

lestine, and their avoiding the plains for fear of them,

was construed into cowardice. Moses commanded
them to confide in God's protection, of which he

might, as a divine messenger, assure them ; but that

does not imply, that he may not also have learned in

Egypt the weakness and inferiority of cavalry, when

opposed to steady infantry. God does not alwa}S

work miracles, but acts also by natural means.

II. 2. In the second place, Moses commanded them

to hough, as is still done in action, the enemy's

horses which they might take, when they could

not bring them off; because this, if it did not kill,

would at least render them quite unserviceable. Of
this I have said more in Art. LXIV. of this work,

which I beg may be consulted in the second edition,

because in the first I committed a mistake. This

command presupposes that the Israelites had no ca-

valry, and did not use horses either for agriculture or

travelling ; so that to them they would have proved

but a useless sort of plunder, and might have again

got into their enemies' hands : and it also looks as

given by one, who not only knew the horse as a rider,

but also as a warrior ; or, at least, knew the most ex-

peditious method of disposing of captured horses, that

could not be kept. Joshua obeyed it, and so likewise,

with one exception of 100 horses, did David.

II. 3. Indeed, in Joshua's first campaign, when he

conquered the southern part of Palestine, we find n»
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mention of horses ; and in two passages this silence is

particularly striking*, and almost amounts to a decisive

proof of the non-existence of horses in that country.

In Jericho every living creature was devoted to God
and put to death, Josh. vi. 21. and we find men,

women, oxen, sheep, goats, and asses, enumerated ;

but no horses.—In Josh. ix. the Gibeonitish ambassa-

dors, while they gave out that they came from a very

distant country, had, nevertheless, only asses with

them. Ofthe horse, which to people from a northern

region, had, perhaps, been more suitable, they were

either ignorant, or else they could not at once press

horses to carry them : they wished, however, to appear

as the inhabitants of a very remote country, and it must

have been one farther north than Palestine, because

without inspiration Joshua could not but know, that to

the south of it, there was only Egypt, and a part of

Arabia, sufficiently known.

II. 4. The case, however, was very different, when
Joshua began to attack the northern Canaanites. The
confederate kingdoms, under the sway of the sover-

eign of Hazor, brought against him a great force of

cavalry and chariots : and now we meet with a repe-

tition of the divine commandment to hough the cap-

tured horses, Josh. xi. 4, 6, 9.—Thus, in the part of

Palestine most contiguous to Egypt, Joshua found no

horses, but in the northern part, we here see, that

they were numerous. Of course, they could hardly

have come from Egypt, but from some other country

more northerly than Palestine itself, with which we
shall be better acquainted in the sequel, Armenia, for

instance. This almost looks as if it then had been a

VOL. II. G g
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part of Egyptian policy, not to permit the exportation

of horses, nor to afford their Asiatic neighbours any

facility in obtaining those warlike animals, on which

the power and security of Egypt so much depended.

To forego even great advantages, in order to promote

the security of the country, was a prominent feature in

the policy of the Egyptians. Even to commerce, for

which Egypt is so favourably situated, they gave, in the

time of the Pharaohs, no patronage. Instead of making

use of the harbour at Alexandria, the only one they had,

they guarded it with a castle and a garrison, to pre-

vent others from using it, and to be the more secure

against an attack from the sea-side ; which, bv rea-

son of the shallows, and the want of good harbours

all along the mouths of the Nile, occasioned by its

annual efflux, strangers could not have attempted

without great danger, but at Alexandria. In like

manner, their policy, rather than arm their Asiatic

neighbours with the best means of attacking them to

advantage within their own level country, spurned

the profits, however great, which the exportation of

horses would have gained them ; just as England at

present, however much it might enrich her to do

otherwise, takes care to afford France no means of

putting its navy in a formidable state.

II. 5. Soon after the death of Joshua we find iron

chariots in the southern parts of Palestine. The tribe

ofJudah could not subdue the people ofthe valleys, that

is, of the flat country along the coast, because their iron

chariots were too formidable', Judg. i. 19. These peo-

ple, therefore, had either by this time learnt from their

northern neighbours the advantages of cavalry and

war-chariots, or else we must here make a distinction
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between the Canaanites and the Philistines, and sup-

pose the latter, as an Egyptian colony, to have had
horses, though the former had none. And, indeed,

this to me, seems the more probable inference, be-

cause the flat parts of south Palestine were inhabited

by the Philistines, and also because afterwards we
rind cavalry and chariots among them in 1 Sam. xiii.

5. and 2 Sam. i. 6. On the former of these passages,

I have some observations to offer respecting the nam-
bers, as stated in the Hebrew text, which the reader

will find in the note subjoined*.

* According to the common reading, the Philistines had Ea>ur?ty

r^uns tD^sha WIT) a:n *yiit, which is commonly translated thirty

thousand chariots, and six: tLoi^sund horsemen; although it presents a

most manifest absurdity, and that not only with respect to the incre-

dible number of the chariots, 200 times as many as Darius had at Ar-

bela, and which could never come into action, but with respect also to

the proportion of the horsemen to the chariots, one to five, which h
quite preposterous.

,
The various readings of the numbers give us but little assistance.

Josephus, with a view to round, in some measure, the historical

hyperbole, adds a cypher to the number of horsemen, and makes

them 60,000; (Antiq. vi 6. 1.) but the proportion siill continues

awkward, and the 30,000 charioU still remain incredible

TheSyiiac and . rabic versions take a cypher from the chariois,

and make them .'3000, as if the Hebrew le\t had xuhw ; and this

Bochart (Hierozoic I. II 9- p. 156 ) and Houbigant account the true

reading Yet it really is not a hair better than the preceding: for

even 3000 chariots, in a Philistine army, considering that Darius at

the battle of Arbela, had not as many hundreds, is a monstrous num-

ber, and could, perhaps, as little come into action as 30,000. The

country of the Philistines is only a small plain along the coast, im-

mediately behind which we find rising grounds and mountains: so

that if Saul had but retreated a little way, not so far as into the moun-

tains, but only to the place where the yalleys become narrower,
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II. 6. In the time of the judges, the northern

part of Palestine is again celebrated for its cavalry

they would soon have found their chariots altogether useless. What

Bochart adds, to help out his opinion, namely, that probably the

baggage waggons were included in the number, is extremely im-

probable : for who would ever have added them to the number of the

war-chariots, in stating the strength of an army ? And if Bochart

chose to take such a liberty in one instance, he might, by the very

same rule, have equally defended the number 30,000. The reading,

besides, merits the less consideration, as it has only one single autho-

rity to support it, the Syriac version, and there it is perhaps not a

true variation of the Hebrew text, but only a conjecture of the trans-

lator, or of some transcriber, who thought 30,000 too great a num-

ber, and therefore wrote 3000 instead of it.—The Arabic version is

of no account whatever, having been made, not from the Hebrew

original, but, in the book of Judges, from the Syriac ; so that I am
correct in affirming, that the reading rests on the testimony of a sin-

gle witness, who had, perhaps, not so read, but only so conjectured.

In fact, 3000 and 30 000, in Hebrew, are not quite so similar as we

should, at first view, imagine: for it is not merely with "tibxu three,

and CD^biy thirty, that we are there concerned, but in the text we

have P|bx tam^u; for thirty thousand, whereas for three thousand, the

correct expression would have been t^sbx nu^W. And hence I

give he Clerc credit for his dissatisfaction with this amendment of the

text, although he did not notice every thing that could be said

against it.

If I might hazard a conjecture to improve the reading, it would be

the omission of *)hx, which reduces the chariots to 30, and so makes

this proportion to the 6000 horsemen, much the same as that of the

150 chariots and 4-5,000 cavalry, at the battle of Arbela. And
in a country where mountains rise immediately on the entrance of

the Israelitish territory, from that of the Philistines, 30 chariots were

quite sufficient.

Those who are averse from any alteration of the text, I would beg

to consider at leisure, whether a different translation may not be thus

given of the common reading. n:n signifies net only chariots, but

also horses. (See ray Historia Belli Nesibeni, p. SO, Note *.) Bochart
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and war-chariots. In chap. iv. we find the Israelites

engaged in a new war with the king of Ilazor, who
brings 900 iron chariots, and a strong body of cavalry,

into the field against them. And in the history of
the war itself, as well as in Deborah's song of triumph,

horses and chariots are repeatedly mentioned. Judg.
iv. 3, 7, 13, 15, 16. v. 6, 7*, 22, 28.

Gg3

himself has made some remarks on this use of the word, in his Hicro-

zoicon, p. I. 1. ii. c. 6. § 4. p. 99, 100. What then, if we should ren-

der, Thirty thousand horses and six thousand horsemen ? Horses are

more exposed in action than their riders : they are somewhat in

advance, and cover a good part of the rider's body ; and officers, at

least, study so to break them, as to cause them rear a little, by which

means they are themselves still farther protected from many strokes

and shot which light on their horses. The consequence is, that in

battle there are more horses killed or wounded, than horsemen ; and,

on this account, those who have it in their power (as commanders and

officers) take care to keep led horses in readiness in the rear. Now,

may not the Philistines have introduced this practice among their

whole cavalry, which was probably composed of persons of rank and

fortune, and have taken to the field five horses for each individual ?

It is obvious, in that case, that every one must have also taken with

him a servant to attend them, just as our officers do at present, and as

the knights of former days did ; and that they considered five horses

as requisite not just for one engagement, but for a whole cam-

paign.

* In reading my translation of Judg. v. 10. Ye that ride in chariots

the thought will naturally occur, that the Israelites, who are there

spoken of, must also have had horses. I must, therefore, observe,

1. That, in rendering the very obscure word ^itd, from my uncer-

tainty as to its meaning, I followed the Seventy, who have \n\

Zxp-xrivuv, in costly chariots because of all the explanations hitherto

given, this is the only one that suits the context ; 2. That chariots

do not necessarily presuppose horses, but may be drawn by oxen*
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Daring the government of the judges, the horse

did not come into use among the Israelites ; for we

never find them on horseback in battle, not even

when contending with cavalry ; and for riding, even

in the most magnificent style, they employed the ass.

In the song of Deborah, when the condition of the

different classes of the people, from the man of for-

tune to the poor foot-traveller are enumerated, those

who ride on spotted asses, hold the first place
;

(Judg.

v. 10.) and as a proof of the opulence and domestic

prosperity of two of the judges, we arc told that all

their sons, and even grandsons, rode each on an ass

of his own, Judg. x. 4. xii. 24.

Even when Saul was nominated king, the horse was

certainly not introduced among the citizens, who sa-

tisfied themselves, the rich not excepted, with the ass.

Saul himself was elevated to the regal dignity, whilst

in search of his father's asses ; and, among the other

particulars which Samuel stated to the people, to

shew them what rights the king, whom they so much

asses, or mules. See Bochajt, I. 11, 19. p. 228 220.— In fact, how-

ever, I do not believe that
,

p*lfa were chariots ; but rather conceive

them to have been chairs, or some such thing in which people were

carried, and which might have fitly obtained their name from the

Arabic TTD agitata est res Even in southern countries, artless as the

people are in other respects, we see persons of condition carried by

slaves.—This explanation, however, had too much novelty and un-

certainty for me to venture on adopting it in a German version of the

Bible ; indeed, I could not rightly decide on the proper word to be

used. S'.nftc (chairs, sedans) seemed too modern : though they may

then have had (hairs, as now in Italy, drawn by asses. Canot (CouBes ;

;

woulu perhaps have been more correct : but it is so outlandish, that

to most readers it would have been unintelligible.
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1

desired, would exercise over them, we find this ; Your

servants, maidens, youths, and asses, he will tale and

employ for his oxen purposes, 1 Sam. viii. 16*.—At
this time, however, it appears, that the neighbouring

kings had horses, and the Israelites were taught to

expect that their king would have them also. lie will

(says Samuel) use your sons for his chariots. This in-

deed is not decisive, as they might he drawn by asses,

but it follows, and for horsemen also. At least, there-

fore, there must have been a corps of horse-guards for

the protection of their persons, instituted by some of

the neighbouring kings, from whose customs Samuel

drew the representation of royal rights, which he laid

before the Israelites, to deter them from insisting on a

king. Whether Saul verified the representation in

this point, or remained contented with his paternal

asses, I cannot teil ; but we hear nothing more of

horses during his reign.

II. 7. It was David's fortune to contend with ene-

mies powerful in cavalry. His most formidable oppo-

nent, called, in the Hebrew, the king of Aram-Zoba,

brought so many horse into the field, that David, after

a victory over him, actually made prisoners of a whole

army consisting of 20,000 infantry, and 7000 cavalry,

Gg4

* I am here somewhat doubtful, as to the textual reiding CD^"il?3T7,

your asses. Miuhr it not originally ha\e been OSH^rr. your

valuables ? Samuel tells th" new kir>£, that every thing valuabh- tn

Israel, btTfQfl m^n, should in future belong to him, 1 Sam ix. 20.—

I do not stand up for this new reading, but deeai it my duty

honestly to point out any objection that occurs to me against even

my own doctrine in this ts.iay

.
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together with 1000 war-chariots*. How this was pos-

sible without cavalry—probably by cutting them off

from the Euphrates—I will endeavour to explain, in

the notes to 2 Sam. xviii. in my German version. We
find this same king still powerful in cavalry during a

second wart. But who is he ? I think, a king of Ne-

sibis, a city of Mesopotamia, situated at the bottom

of the Armenian mountains, and in Syriac, actually

called Zaubo, and in Chaldee, Zoba. The reasons of

this opinion I have stated in my Dissertation, De Syria

Sobcea, quam Davides sub jugum misit, Nesibi et cir-

cumjecto tractu ; on which, however, I must here make

the following alterations and additions. I had there

controverted the assertion of Josephus, that Sophenc

is a part of Armenia ; and I still in so far abide by my
opinion, that Zoba is not Sophene ; but although he is

wrong in identifying these two places, from the simi-

larity of their names, yet in the main point he con-

tradicts me less than I supposed ; for a king of Ne-

sibis might also have been king of Armenia. Nesibis

lies at the foot of the Armenian mountains ; and, in

later times, it is certain that the kings of Armenia

did reside there, until Abgarus removed to Edessa ;

—

that Abgarus, who, by his treachery, misled Crassus,

to make an imprudent march, which lost him the

great battle of Carrhse against the Parthianst. In

David's time, therefore, Nesibis might have been the

residence of the Armenian sovereign.—Nor is the

* See my Historia Belli Nesibcni, § 10.

f Hist Bell. Nesib. § J 7.

| See Mosis Chorenensis Historia Armcniata, p. 128,
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name cntf, Aram, repugnant to Armenia : for though

it is commonly the name of the Arameaiis, yet that the

Armenians did likewise sometimes hear it, and how this

came to pass, I will shew in the Second Part ofmy Spi-

cilegium Geogr. ext. Hebra'orum, on Gen. x. 22 ; and

at present only observe, en passant, that among their

original progenitors, the Armenians reckon an A-

ram*. But were there nothing in all this, still the

king of the Aramean city Nesibis might also have

ruled over Armenia. So that I am no longer at vari-

ance with Joseph us.—Now, if this most powerful

adversary of David was king of Armenia, we can more

easily conceive how it happened, that David here for

the first time beheld such a strong force of cavalry-

opposed to him : for Armenia is renowned for its

breed of horses ; and even in EzekieFs time the Ty-

rians had their horses from itt. So that, in ancient

times, Armenia was, like Egypt in the south, an abo-

riginal country of horses in the north, while yet many
intermediate nations had no breed of their own, but

received their horses either from Egypt or Armenia.

Probably the horses of the northern Canaanites, men-

tioned above, may have been of this Armenian breed.

II. 8. With the captured horses David dealt accord-

ing to the Mosaic injunction ; causing them all to be

houghed, (2 Sam. viii. 4.) except an hundred, which

he seems to have reserved for his mounted life-guard,

and perhaps his chariots. Hence it appears manifest,

that he neither yet had, nor meant to establish a

* See Musis Chor. p. 12, 13. 35, 36, 37.

| Ezek. xxvii. 14. Spicilig. Gcogr. ext, Hebrccorum, p. 77.
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cavalry-force, else 7000 trained Armenian horses

would have been a very valuable acquisition. In-

deed, his victory would show him what infantry can

do against cavalry, and that, for an Israelitish monarch,

the latter were not indispensably necessary. We may

also conclude, that, in Palestine, the horse was not

then employed in agriculture, nor yet very often for

travelling. When David fled from Absalom, asses

were used for conveying away his family : he himself

marching on foot like a soldier*. And in the battle

in which Absalom was slain, we find him riding on a

mule, 2 Sam. xviii. 9.

II. 9. What we find in the Psalms of David, on the

subject of horses, corresponds with the circumstances

related in the history. They invariably represent

* 2 Sam. xvi. 2. Bochart in hit; Hierozoicon, P. I. 1 2. c 13. § 0.

p. ISO. has an observation on this passage, which I must not here

overlook In order to have an opportunity of making it, he gives

the preference to the Ketlb, enbnVt, which he translates, and tofight

;

conceiving the asses were sent to David to use in battle ; in support

of which opinion, he adduces passages of ancient writers, where men-

tion is made of fighting on ass-back. There is no doubt, that in

some ancient nations this was the case, and I shall have occasion to

say more concerning it in the sequel But, in the present instance,

Bochart has improperly applied the fact. Two asses—and no more

are here mentioned—were certainly too few for such a purpose,

more especially when the royal household were to ride on them

:

and asses can only be used in fighting, when the enemy has either

no horses at all, or else such as are unacquainted with asses; for if

not, a squadron of ass-riders would, in a moment, be rode down by

the charge of a squadron of horse.—What Bochart has here impro-

perly introduced, would have better suited the illustration of Isaiah

x\i. 7. which relates to the first campaigns of Cyrus.
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the horse as used by the enemies of the Israelites, yet

still insufficient to render them victorious over

people protected by God ; thus in Psal. xx. 8. They

boast of their horses and chariots ; hut tee glory in Je-

hovah our God: They crouch and Jail; tee stand.—
Psal. xxxiii. 17. The horse deceives those who hopefor

victory from him, and Jiis great strength avails them

nought ; There the eyes of Jehovah behold them, that

fear him.—Psal. lxxvi. 7. Before thy menace, thou God

ofJacob, rider and horse sink into the sleep ofdeath.—
Psal. cxlvii. 10. (our ill-applied grace, to which chil-

dren learn very successfully to affix no ideas whatever),

He delighteth not in the mettle of the horse ; in the legs

(that is, in the large strong bones) of tfiB men he has

no pleasure ; but in those who fear him and hope in his

grace ; that is, he gives the victory not to those that

have powerful cavalry, but to those who put their

trust in him.—Hymns like these had the farther effect

of accustoming the people to a contempt of horses,

which was thus of such moment to the insurance of

their victories. In some passages of the Psalms, how-

ever, we find no notice taken of the horse, where our

poets would certainly have introduced him. Thus,

in the viiith Psalm, where man is celebrated as the

lord of the creatures, by divine appointment, no

German poet would have omitted noticing the no-

blest of all the animals, that are serviceable to man-

kind ; and in an imitation of this Psalm, which I once

attempted, and which is subjoined to my German

version of the Psalms, as an appendix, I actually

committed, without at first thinking of my unfaithful-
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ness to the original, the offence (surely not unpardon-

able) ofgiving him a place at their head.

Du setzest lhn zum Herrn in deinem Eigenthum.

Dem ihm verwandten Volk der Erden

Befiehlt dein herrschrisch Wort ihm unterthan zu werden .

Ihm dient das edle Pferd, und von Natur sonst frey

Wirds stolz auf Herrcndienst, und prangt rait Sclavery—

•

That is,

The creatures, listening to thy Sovereign word,

Obey man's voice, as their appointed lord
;

Him serves the generous horse, by nature free,

Exulting in the pride of slavery.

II. 10. In the time of David, however, the Israel-

ites did become better acquainted with horses than

before : but it was only as an appendage of royal

state. Absalom, ambitious to distinguish himself, as

crown prince, above his other brothers, and, at the

same time, as the first step to the actual developement

of his artfully preconcerted rebellion, prepared' him

chariots and horses, and jijty running attendants^

(2 Sam. xv. 1.) the latter as a sort of body guard.

This fact shews that the Israelites were beginning

to have horses, but that they were very rare ; else

would not such a circumstance have been recorded of

a prince of the blood royal.

In the same period too it is, that we meet with the

first mention of mules, and that in such terms, as to

indicate, that the Israelites had at this very time first

become acquainted with them. In the Seventy, it is

true, we find mention of mules in two passages, of

much earlier date, where they are ascribed to the

Egyptians, but unjustly : for, in the Hebrew, the
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usual word for a she ass is used, and which they them-

selves so render in other passages ; and nothing but

mere caprice could have led them to translate the

same word pnK, she ass, or mule, according as the

beast belonged to the patriarchs or to the Egyptians*.

What they have said, therefore, ofmules, in their ver-

sion of the Pentateuch, however coincident with

Egyptian learning and ideas, is altogether unfounded,

and contrary to the usage of the Hebrew language.

—

But although before David's time mules do not make

their appearance in the Biblical history,,/j*o»z his time,

or more properly speaking, after the first half of his

reign, they become all at once very frequent. On
the murder of Amnon, 2 Sam. xiii. 29. all the sons

of David fled, each mounted on his oivn mule. Absa-

lom's mule which he rode, even in battle, has been

already mentioned, 2 Sam. xviii. 9, 10. In 1 Kings

* That pnx means a site ass, is nearly undisputed. The Seventy-

render it by cva in Gen. xxxii. 1 .5. xlix. 1 1 . But when the king of

Egypt gives animals of this name as a present, in Gen. xii. 16. they

make them k/lccioi ; and so likewise in Gen. xlv 23. when Joseph

sends them laden with provisions for his father. It would seem as if

they did not choose to let the patriarchs have mules, perhaps be-

cause they accounted the unnatural union of beasts, that was after-

terwards prohibited by the Mosaic law, as sinful. The Egyp-

tians, on the other hand, were to have no she-asses. Was it,

at the era of this translation, unfa»hionable and disgraceful in

Egypt to ride on a she-ass? Or what else did this distinction mean?

Whatever may have been their idea, to have rendered pnx, a mule,

was incorrect, for it never has that meaning. But so very patriarchal

did they think she-asses, that we find them, in Gen. xxii. 3. render-

ing even iitdh, by ij o»ej in the feminine, because Abraham made

use of an ass for riding.
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f. 33, 35. we see Solomon, by David's orders, mounted

on the king's own mule, in coming to Gihon to be

attainted as successor to the crown. In Psal. xxxii.

9. the mule, which, in early youth, must be confined

with a strong curb, furnishes a beautiful moral sitnili-

tude. As the Israelites even yet had but few horses,

and as they were prohibited from coupling animals of

different kinds*, they must at this very time have re-

ceived their mules from a nation in which horses had

been long bred. We shall see in the sequel, that in

the time of Ezekiel, the Tyrians had mules from Ar-

menia. Now, might not the Israelites in David's

time, have had theirs from the same quarter ? Per-

haps they may have first become acquainted with

them, as an article of booty, in the war which David

carried on with the king of Nesibis. The name which

the mule bears in Hebrew, is extremely singular.

It is quite unknown to the other Oriental languages,

and admits of no natural derivation from them : al-

though, indeed, the Rabbins have contrived one, ac-

cording to which the animal looks like a sort of

inonkt. The name must, of course, be of foreign ori-

* See below Art. CCXX.

f In Syriac and Chaldee the mule is called ft:m3, cudna ; m
Arabia, bl'3., bagl, or the- sluggard. It appears that the Arabians

were first acquainted, not with the good kind of mules, but with the

bad kind, engendered between a horse and a she-ass.—The Rabbins

will have it, that be derives bis name in Hebrew, from his not propa-

gating his kind, and his being single. But although he does not

propagate, so insatiable is his lust that he could scarcely have had his

name from the circumstance of celibacy. Bochavt, in his Hierozoicon,

I. p. 231 , directly reverses the etymology, and says he is so called,
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gin, as we should suppose, and introduced among the

Hebrews along with the creature itself, from a foreign

nation. It is TIB, The German reader who happens

to be ignorant of Hebrew, and whose ear is, of course,

unaccustomed to the word, will, if it is not ancient,

but modern, be astonished, when I represent it to him

in German thus, J?ftf3, [the German word for a horse.'

\

How this happens, I cannot tell : but this I know,

the countries betweeen the Euxine and Caspian seas,

are the true vagina gentium, elsewhere sought in vain,

where a whole multitude of peoples, differing in lan-

guages, and sometimes mingling those languages,

lived within a narrow circle. Hence probably it is,

that in Persia, we find so many more words that are

manifestly German, than in any of the European

tongues, not immediately derived from German.

And hence too, we can more easily understand what

has been related, of Mithridates having spoken two

and twenty languages. Abulfeda, in his geography,

mentions a place in the south east of Trebisond, called

the Mount of Tongues, which is said to have had its

name from the circumstance of so many peoples of

different languages having rencountered or dwelt

upon it.

II. 11. That, in the Psalms of David figurative

because his father and mother formed an unnatural conjunction, after

separating from their respective natural consorts. Etymological

zeal has made a circumstance, otherwise universally known, to be

forgotten, namely, that when any foreign animal is introduced into

any country, it generally retains its foreign name, for which, there-

fore, it is needless to seek for an etymology in the language of that

country.
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expressions appear, taken from the curbing of horses

and mules, is a circumstance worth notice, because it

shews, how much the Israelites then concerned them-

selves with the management of these animals, and

that they still imported, instead of breeding them.

Although one of these expressions (Psal. xxxii. 9.

Be not irrational, like horses and mules, which, while

yet young, must be bridled and bittedJ be rather gene-

ral, it is nevertheless observable, that the poet seems

to know, that these foreign animals, which formed

part of the usual spoil taken in war, required to be

broke when young *, and that he actually names two

of the instruments used for that purpose, the bridle and

the bit. In regard to the former of these, there is

not the smallest doubt : and, as to the latter, should

any doubt arise, whether pi, (resen) which more rarely

occurs, really signifies the bit, the Arabic language is

decisively in favour of that signification, which is

adopted in the ancient versions of the Seventy and

Vulgatet.—And that no one, from a mere etymology,

* If it be asked, why I have here, and in Psal. ciii. 5. translated

the word vty, youth, which others render the mouth ; it is sufficient

to answer, that the bit was put, not in the mouth, but on the nose,

and that in none of the Oriental languages does "ny mean mouth;

although this meaning has been affixed to it merely from a ludicrous

etymology, because "HIT may signify ornament, and the mouth is the

ornament of man. In Arabic the word signifies the morning, and

thence in Psal. ciii. 5. is used for the morning of life, that is, youth.

In Psal xxxii. 9. the Syriac version has preceded me in translating"

it youth.- I abstain from farther philological discussion at present,,

as unsuitable to this work.

t See Gol'i Lexicon, p. 986-
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may be tempted to make any fanciful addition to the

history of horse-breeding, by maintaining that the

bit was well known in the time of Nimrod, because,

according to Gen. x. 1 2., a city named Resen, was

then built, I must remark, that in Arabic, the word

admits of many other meanings, from which that city

may have received its name. To return :

II. 12. Another passage of the Psalms, (Psal.

lxvi. 12.) is much more important to our purpose,

although probably from ignorance of horsemanship, it

has not been rightly understood. I shall first copy

my translation of it, which is as follows ; Thou hast

let us be caught in the snare, hast laid burdens on our

backs, and caused men to ride upon us. This is the

image of a people gradually subjected to the yoke,

and it is obviously taken from the breaking of horses,

and rendering them serviceable for the purpose of

riding. But the common version renders the passage

extremely awkward ; Thou hast brought us into the

stro?ig-hold, laid a load on our loi?is, and let men ride

on our heads; which is a strange combination of figures,

precisely according to Horace's description,

1 Ut nee pes nee caput uni,

Reddatur formce ;

and so palpably improper, as scarcely to require any

formal confutation, if we but allow David to have

been a rational person, and, as such, incapable of any

such incongruous composition. Perhaps, however, the

reader may wish to know the philological reasons of

the signification I have affixed to particular words, in

my translation ; and therefore I here subjoin them,

VOL. II. h h
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together with an illustration of the passage. The
LXX., Vulgate, Chaldee, and Syriac, have rendered

(ITTi'O) Metzodah by words equivalent to snare ; and

the two last have even employed terms nearly allied

to each other. In Ezek. xii. 13. it certainly has the

signification of a snare, or springe^ from ("TO) Tzud, to

hunt. Considering 'its derivation, however, it means

not a snare in general, but one with which animals are

caught. Where horses run wild, and people wish to

catch them (I take my description of the process from

the practice in Hungary, for I never saw it myself),

they form barriers, which gradually approach more

and more closely to each other, and drive into them

a parcel of the animals, A person stands by with a

springe, which he throws around the neck of the

horse that he wants to take, The other horses, on

this, run off affrighted, while the captive, exerting all

his strength to escape, is almost choked, so that the

foam issues from his mouth, as he pulls back ; but he

is for the most part brought in safety to the place

where he is to be kept, and then he is treated with

lenity and kindness.—It therefore appears, that the

people from whom the Israelites at this time had their

horses, allowed them to rim wild, till they had occa-

sion to catch and break them, just as is still the prac-

tice in some parts of Hungary, Poland, and the High-

lands of Scotland ; for in Germany, so far as I know,

we have nothing entirely similar to this plan ; the

horses in the Semier-heath being (so to speak) but half

wild. This, by the way, will help us bye and bye to

illustrate a fact that belongs to the time of Solomon.

The second clause, Thou hast laid burdens on our
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backs, is to be explained from a practice, not yet long

disused, of training a horse to bear the weight of a

rider, by putting a bag of sand, or some other hard

substance on his back, so as to embrace his girth, to

which, when he has been accustomed, the rider mounts

himself. The Hebrew phrase, which I have rendered

on our backs, properly signifies, on our loins, which is

singular, as still appearing a relic and characteristic

of an animal with which the Hebrews were better ac-

quainted than with the horse, viz. the ass, which car-

ries its load, as well as its rider, farther backward,

and nearer its loins, than the horse does ; but modes

of expression to which a language is once habituated,

are permanent. The last clause, Thou hast caused

men to ride upon us, expresses what is the fate of the

horse, when once bestrode by his rider; namely, that he

becomes altogether subjected to his power. And the

sense of the whole passage is, Our enemies treat us

like horses, which arejirst broke, and then put to every

servile employment.

II. 13. I have yet to notice by the way, another

circumstance connected with the foregoing remarks

on the subject of horse-breaking. The xxxiid. Psalm

employs, to express the object of the bridle and bit,

the word (Ej72) Balam, which properly signifies what

is done to the camel or buffalo, to render them ma-

nageable, viz. boring their nose, caul putting a ring in

it ; at least, in 2 Kings xix. 28. in the Syriac version,

it is put for such a nose-ring. I doubt, however, if

any such plan was ever used with horses ; and at any

rate, it would not be bridle and bit, of which the Psal-

mist is here speaking. I therefore think, that the

7i h 2



484 No Horses in Arabia in Saul's time.

word which the Hebrews formerly applied to their

accustomed management of camels and oxen, was still

retained, when they became acquainted with horses,

and is in this passage employed in that change of sig-

nification : so that we here still recognize a people,

previously accustomed to other beasts of burden than

horses.

It is to be observed, before we conclude our remarks

on this second period, that we have yet no accounts

whatever of the existence of horses in Arabia. Of
the Midianites, and some other Arabian peoples, we
can say with certainty that they had none. When the

Midianites, in the time of the Judges, made yearly in-

cursions into Palestine, we are told (Judg. vi. 5.) that

they and their camels were past numbering ; and in

chap. viii. 21. we find even their kings riding on ca-

mels.—In the reign of Saul, the two tribes and a half

beyond Jordan, carried on a war with four Arabian

nations, of which the best known are the Itureans.

and the people of the country of Heger, or Hedscher,

on the Persian Gulf*. The Israelites were victorious,

and their booty consisted of 50,000 camels, 250,000

sheep, 2000 asses, and 100,000 slaves. No horses are

mentioned, and therefore we must infer they had none.

THIRD PERIOD.

III. 1. We now come to the third period, which

extends from the reign of Solomon, to the destruction

* See my Hist, Belli Nesibeni, § 9. in my Commcntationes Societtiti

Scientiaru?n,per annos 17G3— 17G8, pralecttt, p. 7S.



Solomon establishes Cavalry. 485

of Jerusalem by Nebuchadnezzar, and in which we
find horses becoming always more and more common.

Solomon himself established a body of cavalry, which,

for a beginning, was pretty considerable, (1 Kings

v. 6. (or iv. 26.) x. 26. 2 Chron. i. 14. ix. 25.) for

it consisted of 12,000 horsemen, besides 1400 war-

chariots ; and that for a king, who had to purchase

all his horses from a foreign country, was certainly a

great number ; but still it was very far inferior to the

Egyptian cavalry-force of those times, which, when

Pharaoh-Shishak invaded Palestine, in the reign of

Solomon's immediate successor, amounted to no less

than 60,000 horsemen, and 1200 war-chariots. It is,

however, remarkable, that we never again find the Is-

raelites so victorious or redoubtable in war as before,

after the introduction of cavalry by Solomon. David

was formidable with infantry alone. After various

vicissitudes of fortune, he always terminated his wars

successfully, and conquered provinces, or, more pro-

perly speaking, kingdoms, which his son Solomon,

with all his cavalry and chariots, again lost ; and his

grandson was compelled to submit to the Egyptians.

Could confidence in a cavalry-force, adopted in imita-

tion of their enemies, and in the superiority usually

ascribed to the trooper over the foot-soldier, have

contributed in any measure to the degeneracy of the

Israelitish infantry ? This is not seldom the conse-

quence of proceeding on such an idea ; and it is a

very great misfortune for a state : for the nation that

excels in steady infantry, is generally victorious; al-

though, indeed, cavalry serves to make a victory

•fjasier and more complete. But if such v:as the case^

h h 3
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that law of Moses (Deut.xvii. 16.) which prohibited the

king from keeping too many horses, becomes even more

justified by the event, than, in a former part of this

work (Art. LIV. No. 5.), I ventured to hope. Thus

much is certain, that, from the time of Solomon, the

Jews and Israelites were never again formidable in

Avar, until the destruction of their state ; the frag-

ments of which, they seem to have defended with

sufficient valour, under Zedekiah. The aera of their

victories ended with David ; nor did it again com-

mence earlier than the age of the Maccabees, during

which, indeed, they far surpassed all the atchieve-

ments of their ancestors, under David ; for a more

valiant people were scarcely ever seen, than they

shewed themselves under Judas Maccabaeus, and his

brethren. But then, let it be observed, they again

fought on foot.

III. 2. Solomon adopted the Egyptian plan of sta-

tioning his cavalry and war-chariots all together in

cities, where stables were built for their accommoda-

tion, as we gather from 1 Kings x. 26. 2 Chron. i. 14.

ix. 25. But in regard to the number of these stables *,

a gross error must have been committed in transcrip-

tion ; for in 1 Kings v. 6. (Eng. Bib. iv. 26.) they

are made 40,000 ; and in 2 Chron. ix. 25. only 4000.

* Hebr. DiiN. The word occurs in Syriac and Arabic, in the

same signification of stables. To get quit of the difficulty attending

the larger number, 40,000, some wish to convert them from stables,

to stalls for single horses, (Bocharti H/eiozoicon, i. p. 155.); but the

other difficulty still remains unobviated, because even of these, we

should in one passage have 40,000, and in the other, only 4000.—

Besides, the enumeration of stalls appears to me rather improbable.
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The smaller number, however, is manifestly entitled

to preference, and, in fact, I should he satisfied with

a number still less. To me, 4000 is almost as suspi-

cious as 40,000 ; and 400 surh stables as Homer des-

scribes at Thebes, would have been quite sufficient for

Solomon's cavalry, had even each of his 12,000 troop-

ers had five horses. I have even some doubts as to

the accuracy of the numbers of both Solomon's and

Shishak's war-chariots. But I have no means of cor-

recting the mistakes in either case.

III. 3. That Solomon's officers delivered out for

the horses, not oats, of which the ancient authors

knew nothing, but straw and barley, (1 Kings v. 8.

Eng. Bib. iv. 28.) is scarcely worth notice, and be-

longs rather to the history of corn. But the food of

horses in Barbary *, Arabia T, and many other south-

ern countries, is the very same at this day. In this

same passage, a distinction seems to be made between

two sorts of horses kept by Solomon, the DID and the

!Wi % ; but wherein it consisted, I cannot discover.

III. 4. It is, however, of more importance to take

h h 4

* We learn Trotn Dr. Shaw's Travels, p. 13S. that oats are not

cultivated by the Arabs ; that the horses are there fed with barley

and straw; and that, in the holy land, neither grass nor hay being

Taised, straw is there the usual food of horses.

f Sfe Niebuhr's Arabia, p. 151.

I Some have been inclined to make TWt mules; but Bochart has

sufficiently refuted this idea in his Hleroz. i. 211. ; and in my opi-

nion, the circumstance of its signifying a horse in Syriac, is a fartlter

argument against it. That opinion I here give, as the result of othet

enquiries, being averse to enter further into philological controvert

fore, out of regard to the majority of my readers.
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some notice of Solomon's trade in Egyptian horses, of

which he seems to have enjoyed a very profitable mo-

nopoly; 1 Kings x. 28, 29. 2 Chron. i. 17. His own
horses he undoubtedly had from Egypt ; but he be-

sides let his merchants import Egyptian horses for the

Hittite kings, that is, those of Northern Phoenicia.

The price was fixed without any regard to their pecu-

liar qualities, at 150 shekels for a horse, and 600 she-

kels fpr a set of chariot-horses ; which shews, by the

way, that they then yoked even four horses together

in a chariot. The fixing the price has likewise alto-

gether the look of a monopoly, and indicates, besides,

that horsemanship was in its infancy ; for whenever

people have sufficient knowledge of horses, with all

their combinations of faults and excellencies, and learn

to judge of them as amateurs, one individual of the

very same breed, will, perhaps, be worth ten times as

much as another, particularly in a king's stables.

—

The situation of Palestine rendered the maintenance

of the monopoly easy ; for they could not be trans-

ported from Egypt by land, without touching Solo-

mon's territories : and to have carried them by sea

from Egypt to Phoenicia, could not answer, for two

reasons. In the first place, it is very expensive to

transport a horse on shipboard, because he must be

slung, or suspended, to prevent his hurting himself,

and even then he will sometimes meet with accidents.

In a preceding part of this work (Art. LIX. foot-note),

I have remarked, that in the year 1756, when troops

were transporting from Germany to England, the En-

glish, to be free of the transport of horses, offered for

each horse, L.12 sterling, (72 rixdollars) for which
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the German officers might have bought horses in Eng-

land, but the latter would not accept the offer. And
yet the English probably understand that operation

much better than the ancient Phoenicians *.

In the second place, the policy of Egypt was

extremely hostile to commerce, especially by sea.

Strangers were prohibited from approaching the coast

;

and the establishment of a fortress at the place where

Alexandria now stands, together with the want of

good harbours along the rest of the coast, effectually

put a stop to trade, thus discouraged by the govern-

ment.

III. 5. How it happened that the Egyptians departed

so far from their usual policy, in the case of Solomon,

as not only to permit him to trade with them, but even

to export horses, important as they were to the secu-

rity of the country on its Asiatic frontier, is a difficult

problem to solve ; for the sovereign of those territories

which Solomon possessed, must have been a danger-

ous neighbour for Egypt t. Of the more immediate

* By the way, the great transports of cavalry sometimes mention-

ed by the writers of antiquity, appear to me very suspicious ; for in-

stance, that the Persian fleet sent by Darius against the Athenians,

conveyed 200,000 infantry, and 10,000 cavalry, as Cornelius Nepos

mentions in the life of Miliiades, chap. iv. I cannot believe ; because

for the transportation of such an army, the whole maritime force of

England, the greatest, perhaps, that the world has ever seen, would

not be sufficient. Terror at first, and vain-glory afterwards, may
have made the number of the Persians, in the eyes and in the annals

of the Athenians, tenfold greater than it really was ; for 20,000 foot,

and 1000 horse, would have been a large transport.

f We are very much mistaken, if we consider the natural strength

of Egypt as almost infinitely superior to that of the Israelitish mo-
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circumstances of the permission, we are ignorant, ex-

cepting only that Solomon, by his marriage with a

princess of Egypt, became closely allied to the royal

family ; but with all this, it must have cost consider-

able pains to bring even his father-in-law to grant a

favour, apparently so dangerous in its tendency to the

safety of his dominions.

III. 6. When we recollect that the northern Ca-

naanites, from the time of Joshua to that of David,

most probably had their horses from Armenia, it na-

turally becomes a question here, why they were not

now contented with these, but purchased Egyptian

horses from Solomon ? Probably the Egyptian breed

was, in general, better than the Armenian ; to which

we must add this peculiar circumstance, that in Arme-

nia the horses ran wild, and required to be caught.

Now wild horses are no doubt sprightly and fleet, but

smaller and less strong than those bred in regular

studs. On this account they are preferable for hussar

horses, but not for heavy cavalry, or for equipages

;

mrchy. Egypt, properly so called, which is overflowed by the Nile,

and cultivated like a garden, is long, but narrow ; extending, by

D'Anville's calculation, over the space of but 2100 French, or 800

German square miles. I have indeed remarked, in my preface to

Abulfeda, that to this we must add some other fertile districts, and

that even the deserts were not wholly without inhabitants; but with

all this, unless particular circumstances take place, it is by no means

so very powerful, as to prove an overmatch for a king of Palestine,

whose dominions reach to the Euphrates. Nor have its inhabi-

tants, but rarely, displayed equal valour toother nations. Its shining

at.chievements in war have been but few ; notwithstanding its great-

ness in the arts of peace rendered it so much the wonder of the world.
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and in action, they would make but a sorry figure,

opposed to such cavalry.

III. 7. From the history of Solomon's trade in hor-

ses, it appears a just inference, that Arabia was not at

this period renowned for its horses, else would he

have preferred getting Arabian horses ; and the Hit-

tite kings have also got theirs from the same quarter,

rather than have encouraged his monopoly, and pur-

chased Egyptian horses from him at his own price.

—

But of this point more in the sequel.

A passage in 1 Kings x. 28. and 2 Chron. i. 16.

(although, our attempt to illustrate it should fail),

merits our particular notice, on account of the word

mpD or Wp3, which seems to indicate yet another

country whence Solomon purchased horses. Probably

it was the ancient African country of horses, from

which Egypt itself originally received them. The
different explanations of the word, which may be

found in Bochart, (Hieroz. i. p. 171, 172.) and Mat-

thias Frederic Beck *, the reader will have no desire

to see repeated here. It has been rendered webs, tri-

bute, he. &c. In my opinion, no translation of the

word is admissible ; for I agree with the Vulgate,

which renders it De Coa, in considering it as the name

of a country. But where shall we rind the land of Ko,

or Ku, or Kavva, or Koa ? for in these different ways,

according as the vowel is altered, may it be expressed

;

not to mention, that if, with Bochart, we take the Q

not for a preposition, but a part of the word, it be-

* Paraphrasis Chaldaica Citron icoruni,—See the Note on 2 Chron

i. 16. p. 7,-10. of Part II.
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comes Mikva, or Mekova. Various conjectures have

been hazarded on this point, some of which are men-

tioned by Bochart; as, for instance, 1. That some

have suggested it might be Kus in Egypt *, which,

however, can hardly be right ; because the name of

that city, which was indeed very celebrated as a place

of trade, is written V^p ; and, 2. The Syriac translator

makes it a city, Aphelia ; and from him, the Arabic,

the city of the south ; both probably conceiving lp to

be the meridian. Bochart himself once referred it

to Troglodyte Egypt, which, according to Pliny, the

ancients called Michoe ; Troglodytice quam prisci Mi-

choen, alii Midoen, dixere, lib. vi. § 34. ; and this is

no inconsiderable conjecture. Beck, and the Vulgate,

point at Coa, Kwa, which Ptolemy (p. 156.) mentions

as a city of Arabia Eelix ; and if they are right, Solo-

mon bought horses in Arabia, as well as Egypt ; or

at any rate, Arabia Felix had ere then learned the art

of breeding horses, and probably from the Abyssinians;

for the king of Cush, that is, of Abyssinia and Arabia

Felix, had, in Asa's time (2 Chron. xiv. 8.) three

hundred chariots; although, indeed, in ver. 14. no

horses are mentioned among the spoils carried off by

the Jews. But to me it does not appear probable,

that these horses could have come from a city so very

little known, as this Arabian Coay and particularly, as

it must have stood on the coast of the most distant

*" As we have so few geographical accounts of Egypt that are

really uspful, I must, on this occasion, where something depends on

the knowledge of the particular city in question, refer to an Arabian

authority, viz. Abulfeda's Description of Egypt, p. \'i, 14 of my ver-

sion, and p 70,— 7S of my Notes.
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part of Arabia. And besides, if Solomon had really

received horses from Arabia Felix, I should have ex-

pected to have found earlier mention of Saba.

III. 8. Amidst such a variety of conjectures, if I

might hazard one that has occurred to me, may not

(Wp) Ku be the kingdom of Kuku in the interior of

Africa, on the south-west of Egypt*, described by

the Nubian geographer, (Clim. I. sect. 3.p. 13.) who
expressly states that the inhabitants had horses and ca-

mels ? In this case, Ku might be the country whence

Egypt itself originally received its horses. But all

this does not amount to more than a mere perhaps.

III. 9. Egypt, to which I will now bid adieu, has

ever since the time of Solomon, maintained its cele-

brity for. breeding horses. Against his son, Reho-

boam, we find Shishak, king of Egypt, as mentioned

above, bringing into the field 60,000 cavalry. In Isa.

xxxi. 1, 2. xxxvi. 9. Ezek. xvii. 15. it is spoken of as

the land, in whose horses the people impiously put

their trust ; and in the prophecy which Jeremiah (ch.

xlvi.) uttered concerning the great battle which Pha-

raoh-Necho was to lose at Carchemish, the Egyptian

cavalry are particularly noticed. In the time of Cy-

rus, they were still renowned for their valour, as Cyrus

himself experienced t; and even to the present day,

Egypt, according to Dr. Shaw (p. 166.), is distin-

guished for the excellence of its breed of horses ; so

that it is but needless labour to enquire, with some,

* See Hase's Map of Africa, lat. 24. long. 42. from the meridian

of Faro

t See Xenophoa's Cyropadia, Edit Hutchison, lib. vii. p, 484,

—492.
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into the causes of its rapid decline in this respect, or

to frame conjectures to account for what is not true.

III. 10. Solomon, in his writings, mentions the

horse, but not often er than David. His words, in

Prov. xxi. 31. The horse is kept ready for the time of

War ; but victory cometh from God, are nearly to the

same purport as those of his father, in several of the

Psalms j but with this difference, that the horse is

now no longer a hostile, but a domesticated animal.

In Prov. xxvi. 3. The whipjor the horse, the bridlefor

the ass, and the rod for the fool's back, is manifestly

an error of the transcriber ; for the author must

certainly have written, The bridle for the horse, and

the xchipfor the ass.—In the Song of Songs, which is

undoubtedly the work of Solomon, but not therefore

necessarily a canonical book, the lover pays his fair

one a compliment, which among us would appear very

strange : He compares her (chap. i. 9.) to his mare in

Pharaoh's chariot, or among Pharaoh's liorses ; for a

doubt may arise as to the true translation here. But

thus much we clearly see, that chariots and horses

were, at the period when this love-song was written,

newly introduced from Egypt ; and by reason of this

novelty, these noble animals were then still nobler

than at present. A modern jockey would, perhaps,

inform his friend of his wife's delivery, by writing him

in the language of the turf, that his mare had foaled .-

indeed I actually steal this phrase from the letter of a

person of quality, who does not know that I had seen

it. But in a tender amatory poem, such an expres-

sion would now be utterly inadmissible.—Whether the

book of Ecclesiastes was really written by Solomon, or
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only under his name, like the Cato and Lwlius of Ci-

cero, I do not here inquire ; but it appears from chap,

x. 7. that to ride on horseback was a mark of distinc-

tion.

III. 11. In the times subsequent to the reign of

Solomon, we find horses both among the Jews and

Israelites ; but still commonly for warlike purposes,

as, for instance, in Amos iv. 10. I will not trouble

the reader with a numerous collection of proof-pas-

sages, because, being once introduced, this was an

obvious course. I will merely notice some of the more

remarkable ones, which belong to the time of Isaiah.

III. 12. Under the reign of Uzziah (who, as we
learn from 2 Chron. xxvi. 9,— 1.5. was the author of

various other warlike institutions), and that of Jotham

his son, a very great number of horses must have been

kept ; for in a prophetic threatening denounced by

Isaiah, as I think, in the reign of Jotham *, against,

idol-worship, and the mania of ascribing all the suc-

cess of the people to the greatness of their military

establishments, the prophet (chap. ii. 7.) has these

words, Their land isfull ojliorses, and of Iheir cavalry

there is no end. This illustrates another passage,

which has long remained obscure. It is generally

* The reason why I place this prophecy in the reign of Jotham

and not of Uzziah himself, as others do, is, that Isaiah takes the text

of his sermon, if I may so speak, from the prophet Micah, who only

began to prophecy under Jotham. See Mic i 1. and compare iv.

j,— 4. with Isa ii 2,— \. Those to whom this reason may be un-

satisfactory, I entreat to have patience until my German version

reach the book of Isaiah, which, if I live, will be, I hope, in the

beginning of 1778.
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well known (and those who know it not we may refer for

information to Paulsen's (Acherbau derMorgenlander

)

OrientalHusbandry, \>. 1 10,—126. with the frontispiece)

thatthe eastern nations thresh out their corn, either with

the wheels of threshing waggons, or with oxen driven

over it, so as to tread it out. Now Isaiah, in chap,

xxviii. 28. says, We grind the wheat, and thresh it not :

we roll the waggon-wheels upon it, and ride horses over

it ; but still so as not entirely to crush it. Hence it

appears, that at this period, the keeping of horses was

become so general, as that they used them in hus-

bandry, or, at any rate, for threshing. Those who
have never seen them so employed, may, perhaps, be

inclined to doubt, how far it is really practicable.

—

But there is no doubt of the fact. One of my pupils,

a native of Hungary, on hearing my illustration of

this passage in my lectures, informed me, that to him,

threshing with horses was an operation quite familiar ;

that little boys mounted them, and rode about among

the heaps of corn brought together.—In Barbary too,

Dr. Shaw tells us, that they thresh with horses *
; and

we find that the samepractice prevails amongthepeople

between the Don and the Wolgat. Jerom, who appears

to entertain no doubt of the fact in general, yet objects,

in the instance of Palestine, that from their having no

horses, it is not applicable. His words are, Quidam

volant ex eo quod ungulas et equos nominavit, ostendi

equorum gregcs, qui ad terenda frumenta areis immitti

* See his Travels, p 138, 139.

t See the Gottingen Literary Notices for 1775. Appendix, No. 8.

p ixix.
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aokant ; sed non poterat Scriptura d'/eere, quod Judara

provincia non habebat. But this objection, while it

shews the learning and acuteness of .Terom, vanishes,

when we discriminate the periods of the history. If,

under Uzziali and Jotham, the land wasfull of horses,

they might naturally enough be employed in thresh-

ing : nor would this be a useless exercise even for

cavalry horses in time of peace : for, in war, they

must often charge, where the obstacles are as great

as heaps of corn collected for threshing. On ground

perfectly smooth, and where no stubble obstructs

liis way, a horse can never be broke to any pur-

pose.

III. 13. I look upon Isaiah as the first of the He-

brew writers who distinguishes the colour of horses.

Zachariah indeed does so, more fully, in two well

known passages, i. 8. and vi. 2, 3 ; mentioning four dif-

ferent colours of them : but. then he belongs not to this

period, for he flourished in the time ofthe Persians, who
were a nation of horsemen. His beholding horses and

chariots in his vision, giving chariots to the winds

wherewith to traverse the world*, and distinguishing

the colours of the horses so accurately, are all proofs

of the period in which he wrote. But to return to

Isaiah. The passage of his prophecy to which I

allude, is chap. xxii. 6 ;
C^BT'lfl CD1N 3S"D, strangely

enough translated (Aufmenschen-Pferdensind RenterJ
riders on men-horses. What idea this can convey, it

is hard to say : but various have been the attempts

vol. ir. i i

* Chap. vi. 1— S — See my Oriented. Bibliotti. part viii. p. 157.
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to explain it. We can only wonder, that it occurred

to nobody, that DIN, pronounced Adorn, would, with

equal propriety, signify red : and then the sense would

be plain, riders come on red horses. To horses of this

colour we apply the term Fuchse (Jox colourJ ; which,

however, I do not venture to adopt in my German
version, because to people unacquainted with horses,

it conveys an odious misconception, which Mr. Ram-
hold would not fail to abuse in his Review.

III. 14. Habakkuk, whose time we do not precisely

know, but who imitates Isaiah, and seems to have

flourished later, is the first writer who gives horses to

the chariot of God, chap. iii. 8. Prior to this period it

was furnished with Cherubs *, that is, a sort of

Sphinxes, which are not animals actually existing in

nature, but an imaginary compound of a man, a quad-

ruped, and a bird. These Sphinxes, which have alto-

gether the appearance of Egyptian origin, were, ac-

cording to mythology, the most ancient drawers of

the thunder-charrot of God ; and in the sanctum sancto-

rum of the Israelites they denoted the presence of the

invisible God, who wields the thunder-bolts, abiding

above them. Ezekiel has also put such sphinx-like

Cherubs in God's thunder-chariot. But Habakkuk

converts them into horses, with which he was better

acquainted, and says—-just as a Greek or Roman would

have said, and as I, a German, must say in my ver-

sion

—

Thou mountedst thy horses, and thy chariots

uere victory.—We see plainly, from chap. i. 8. that

the Chaldeans, whose first irruption from the north,

* See my Comment, de Qicrv.b:?
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lie probably lived to witness, were extremely formi-

dable by the strength of their cavalry.

III. 15. In this period horses cannot have had

iron shoes, else what Isaiah says, chap. v. 28. of the

Assyrian horses, that tJicir hoofs are like flint, would

have no meaning. But this remark belongs to the

Essays on Horse-shoeing, which are said to be includ-

ed in the Third Part of the Transactions of the Anti-

quarian Society of London ; I must use the expres-

sion, are said, because I have not seen that part, and

only know it from reviews, made at second hand

from other reviews.

III. 16. The last circumstance relating to this

period, worth notice, is, that, at its very conclusion,

in the time of Ezekiel, who lived in the reign of

Nebuchadnezzar, the Tynans bought their horses

from Armenia*. This shews, that the trade in horses

with Egypt had ceased after Solomon's time : and

that Arabia was not then, in respect to horses, what

it now is ; and had either no breed at all of its own,

or at least but a bad one, not to be compared with the

Armenian.

ILLUSTRATION" OF A PROPHECY OF ISAIAH.

IV. 1. I should here stop; because the only remain-

ing remarkable passage of Isaiah, chap. xxi. 7. is not

historical, but prophetical, and, besides, relates to a

period posterior to that which limits my present

i i 2

* See Ezelc. xxvii. 14. and my Spicil. Geogr. Heir. ext. I,

p. 75,

—

IS. \
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Essay : but it is such an exquisite piece of painting,

and so historically true, and yet has been so little

understood, by reference to historical documents, that

I should deprive my readers of some gratification,

were I to exclude it. It relates to the conquest of

Babylon by Cyrus, and, of course, to the very year,

in which an increase of light is thrown on profane

history, where before there was much obscurity, per-

plexity, and chronological irregularity. To the pro-

phet, who previously announces the destruction of

the Babylonian empire, the impending fate of Baby-

lon is displayed in a vision, by a watchman, whom,

by order of the Lord, he had stationed on a lofty

tower, to keep watch, and who beholds chariots,

horses yoked, or saddled, a train (might I say—a ca-

valcade ?) on asses, and a train on camels. A truer pic-

ture of the first campaigns of Cyrus, as they must have

appeared to a person unaccustomed to such a sight,

cannot be conceived. That he had war-chariots,

which were armed with scythes—that he had also ca-

valry, and that in these two the strength of the Per-

sian military force consisted, every one acquainted

with ancient history will know ; indeed, as Xenophon

relates, this was soon manifested in the great and de-

cisive battle, in which Cyrus vanquished Crcesus. But

then, what mean the camels ? Cyrus had had them also

in his army at first, although they wrere afterwards

disused by the Persians. Immediately before the en-

gagement with Crcesus, he said to his troops*, Ye see,

that the enemy'*s cavalry are posted in his rear. Let

* Xcnoph. Cyropccd, edit, Hutchinsoni, p. 4$ I

.
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our camels but approach them, and you will see good

sport. The order was obeyed, and, in the note, p. 483.

of the book just quoted, its effect is thus stated:

—

" Artagescs attacked the enemy on the left wing, and
" in such a manner, as that, in conformity to the order

" of Cyrus, the camels preceded him : but the horses

" no sooner saw them, than they became restive and
'* disordered, rearing and running off, while they were
'* yet at a considerable distance, as horses usually do
" at the sight of camels." Now Xenophon himself

observes, p. 493. that, in this engagement, it was mani-

fest, that the strength of the Persian army lay in its

cavalry, and hence, until his time, it xvas maintained in

the very same equipment and discipline, which Cyrus

had established : and so rcere Ukexdse the scythed cha-

riots. But, continues he, the camels did nothing more

than scare the horses ; and thereby no blood was shed

on either side, because the horses fled too far : and

though this was of some advantage on that occasion, the.

consequence has been, that now no brave man has any

desire to be a camel-rider ; and the camel is degraded

to be a beast of burdenfor the baggage. What Xeno-

phon, who certainlydeals not in fiction, but has more re-

gard to facts than any of the Greek authors, here says

of the camel, is true ; but he did not know the whole

extent of the truth, as to this part of the animal's his-

tory ; which, indeed, was not ascertained, until long-

after his time, in one of the great Roman battles.

The horse, while unacquainted with the camel, no

doubt, is scared at him, and runs off: but, once ac-

customed to see him, this is no longer to be dreaded,

and then the camel becomes quite useless in battle.

ii 3
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A trooper must have weapons for cutting : for he can

seldom do much execution by shot, or thrust : but

the long neck of the camel, and his unwieldy bulk,

renders the sabre useless. In the battle of Magnesia,

Antiochus had several thousand Arabs mounted on

camels, of whom Livy (lib. xxxvii. c. 40.) gives this

description : Ante hum equitatum, falcatw quadriga 1

,

et cameli, quos appellant Dromadas. His insidebant

Arabes agittarii, gladios Jiabentes tenues (small swords)

longos quaterna cubita, ut ex tanta altitudine contin-

gere hostem possent. Swords of such a length cannot

be properly managed by a rider : and even the spears

of the Hulans, which they fix to their foot, level, and

then charge, have not produced the effects which were

expected from them : indeed, in the battle of Hohen-

friedburg, they had a very bad effect.

IV. 2. The asses of the vision yet remain to be no-

ticed. That Cyrus had riders mounted on asses,

Xenophon does not mention : but it is very probable :

the people of Caramania, an extensive province of

Persia, made use of asses in war, instead of horses,

Strabo (lib. xv. p. 1057, or 777.) says, Even in war

they mostly use asses, by reason of the scarcity ofhorses ;

and they also offer them in sacrifice to Mars, whom alone,

of all our gods, this warlike people reveres. Asses have

the same effect on horses, that Xenophon mentions

of camels. At the sight of an ass, a horse becomes

frightened and restive, and runs off: but this, in

general, only, as may be conceived, wrhen the sight

is new ; although, indeed, some horses are never en-

tirely cured of their aversion, even in countries

where they meet asses every hour. Of this circum*
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stance the Persians once availed themselves, as a stra-

tagem, to beat the Scythians, an Asiatic people, that

lay upon their northern frontier, and were an over-

match for them in cavalry. The ass is an animal of

southern climates, and gradually disappears towards

the north. This Scythian people had cavalry, but no

asses: and their horses being, of course, unacquainted

with them, whenever the Persians advanced, were

scared at the sight. Herodotus relates the story in

book iv. chap. 29. Had Darius brought asses into

the field, there can be no doubt, that they would

have been in the army of Cyrus.

PARTICULARS RELATIVE TO THE HORSE IN ARABIA.

V. 1. From all that has been said it follows, that

Arabia is any thing but the original country of horses,

and that, for along period, it was absolutely destitute

of them. The animal that may be called peculiarly

its own, and is pre-eminently suited to a desert coun-

try, from its wonderful capacity of bearing hunger and

thirst, is the camel ; which, as a beast of burden, forms

the true riches of Arabia, and has, on some occasions,

made it the central point for the commerce between

Asia and Africa, India and the West. One of the

routes which the East India trade may take, (there are

properly Jive, and that presently in use is the most

circuitous) is across the Persian Gulf, and thence by

land, through the Deserts of Arabia or Syria, to a

port in Syria or Palestine. This route it partly took

in the first century of the Christian era, and so was

the cause of the rapid greatness and power to which

l i 4
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the city of Palmyra arose, though situated in the de-

sert. By means of the camel, goods can be cheaply

transported across the deserts. For the marauder

too, who assaults and rifles the solitary traveller, it

is extremely serviceable ; and, of course, for that

petty sort of warfare, which the petty tribes of Arabia

usually carry on,, and where they rather skirmish, in

the hussar style, than come to close and regular ac-

tion. But it becomes quite contemptible, when op-

posed by cavalry accustomed to it, or, as at Magnesia,

by Roman infantry. Hence, even for Arabia, it is

110 longer serviceable, in a military point of view, than

while the seat of war continues within its own con-

fines and deserts, where a foreign enemy could hard-

ly bring a strong body of horse.

V. 2. It is worth observing, that the use of the ca-

mel in war among the Arabs, has had an influence on

their language, which serves to distinguish it from

Hebrew. Racab (35*1) in Hebrew, means to ride, and

that on any animal, whether horse, ass, or camel : and

in Arabic, it, no doubt, has the same latitude of sig-

nification, when not standing antithetically : but it

lias, besides, a certain peculiarity of signification,

(namely, to ride on a camel) of which, to a person un-

acquainted with that language, I cannot better con-

vey a proper idea, than by means of the following

translation of a verse of an Arabic poet, (to be found

in p. 41. of my Arabic Chrestomathia, or p. 78. of the

preface of my Arabic Grammar, which is printed by

itself, and treats of the poetical taste of the Arabians.)

But I prefer the people, xcho are furious in attack,

whether mounted on the horse, (Fursan) or the camel.
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(Rucban). This shews that the Arabs became ac-

quainted with horses at a much later period than the

Israelites ; because the word common to both peoples,

that signifies to ride, was, when necessarily to be con-

tradistinguished from riding on horseback, by them

limited to camel riding.

V. 3. With the accounts relative to the want of

horses in Arabia, which we derive from the Bible,

Strabo accords, and informs us besides, that even in

his time (and he lived in the reigns of Augustus and

Tiberius, much about the acra of Christ's appearance)

that country was still without them ; and concerning

Arabia-Felix, in which, from its connection with

Abyssinia, I should certainly have conjectured that

we should have found them earlier, he says, (p. 1112.

or 768.) it has neither horses, nudes, nor swine ; and

as to Arabia-Deserta, (p. 1130. or 784.) it has no

horses, and camels supply their place,

V. 4. In Nuweir, it is true, an Arabian historian

edited by Schultensf, we find (p. 50, 51.) that Homeirt

a king of Yemen, who is said to have been cotempor-

ary with Kedar, the son of Ishmael, and therefore

with Jacob or Esau (indeed he has this in common
with Esau, that their names, Edom and Homeir, both

mean red), was the best rider of his time ; and the

very word is used, that denotes only a rider on horse-

back. But unfortunately, this evidence is some thou-

sand years too young, and may therefore be dismissed

at once.

-|- In a book without beginning or end, which I have described in

Part IV. p. 14-2,— 1G0. of my Biblioih. Oriental, under the title of

$lpnumenta tmtiquissima Histoiix Arnbv.m.



506 Horses well known in Arabia before Mahomet

V. 5. We read, in Josephus' account of his own
life, § 23. (and lie lived not long after Strabo), that

there came to him two principal Emirs, whom I look

upon as Arabians, bringing with them horses, arms,

and other necessaries, for the war against the Romans.

JBut then they were Inot of Arabia itself, but of Tra-

chonitis, which is counted as a part of Syria, and be-

sides, lies on this side the Syrian Deserts. So that

here again, the objection vanishes.

V. 6. I cannot trace at what period after Strabo's

time, or from what breed, the Arabians may have had

their first horses ; but thus much is certain, that they

veryrapidly improved it, and, perhaps unconsciously at

first, took measures for having the best horses in the

world. Even while heathenism prevailed among them,

that is, before the time of Mahomet, their poets speak

of horses and riders in such terms as to shew that the

horse was well known among them. Niebuhr relates

(p. 161. of his Arabia), that the pedigree of the good

Arabian horses is said to be on record for 2000 years

back ; which, if true, would shew that Strabo was

wrong, in denying their existence there in his time.

But any such Arabic tradition, particularly as it re-

lates to chronology, is not to be compared with the

written testimony of a Strabo; and besides, Niebuhr

saw the best horses belonging to Arabs, not in Arabia

itself, but between Basra, Merdin, and Syria. He re-

lates, that they deduce the genealogy of their best

horses, or Kochlani, from the stud of Solomon ; which

fable, while it is entirely in the Arabian style of as-

cribing every thing great to Solomon, whose memory

they highly revere, forms, at the same time, an ac-
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knowiedgment, that horses were in Palestine at an

earlier period than in Arabia.

I am inclined to consider the spirit of horse-racing,

an exercise in which the Arabs eagerly sought for re-

nown, as the primary cause of that perfection which

the art of horse-breeding so rapidly attained among

them ; but I by no means exclude soil, climate, and

food, as contributing causes. Wherever racing is

established, either as a source of fame or profit, good

horses will be sought for, and the breed improved, in

the first instance, by the best foreign staliions, and

then by those home-bred ones, which shew the best

qualities ; and thus the country will by degrees ac-

quire an excellent breed. For its unrivalled horses,

England is principally indebted to the expensive, yet

in this instance, beneficial folly of the turf: for such

costly Arabian stallions would not, at so very great

additional expense and risk, be brought round Africa

by sea to England, did not the jockeys know, that if

lucky in their choice, they are sure, in the first place,

to have horses that will bear a very high price ; and

in the next place, that will win them great sums on

the turf. That racing was introduced among the

Arabs, very soon after they began to breed horses,

appears from the very names of the coursers. Ten
horses are started together, and every one of them,

from the victor to the last, has its own proper name,

or epithet. One of their best scholiasts, who, from

the city Taurus, is called Taurizi, or Tabrizi, enume-

rates them in the following manner.

1. The first, or victor, is called Sabek, the foremost,

or Mudschallii the inspirer of joy, and banish or of
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care, because his master can behold the race with de-

light, and without concern,

2. Matzalli, because he has his head on the back of

the first.

3. Musalli, because he satisfies his owner.

4. Tali, or the pursuer.

5. Murtach, the ardent, or mettled.

6. Atif the keen, or well-disposed.

7. Muraimnal, the promising, or inspirer of future

hopes.

8. Hadij the lazy.

9. Latim, the belaboured, because taken into the

stable with blows.

10. Sitcait, or whose name is not to be named, and

of whom nothing is said, because the case is too bad.

These names were so well known in Arabia, that

their poets use them figuratively ; as, for instance, in

that poem which is reprinted in p. 78, 79. of my
Chrcstomathia, and in a Note on which it is, that Ta~

Irizi gives the above names of the coursers, we find

these lines : We are the sons of Naschsall : xve desire

no other father, and he no other sons. Wherever a

racefor glory is run, you willfind the Sabek and Mutz-

alii of oar line. No German poet would sing in this

strain, for we give no names to our racers, and many

a poet among us, perhaps, never mounted any living

animal : Nor would such, probably, be the style of an

English bard ; for though in England they have races,

and give names to the cdursers, yet these will rarely

be sufficiently known to poets, or their readers. What

pains the Arabs take to preserve the best breed, and



Hebrew Names of the Horse. 509

with what watchful care a mare of that sort is covered,

is mentioned by Niebuhr, p. 162,— 164. of his De-

scription ofArabia ; and we find also some remarks on

this subject in Arvieux.

REMARKS ON THE HEBREW NAMES OF THE HORSE.

VI. 1. I now conclude this sketcli with a few re-

marks on the two most common Hebrew names for a

horse, which will, perhaps, serve to throw a new light

on the early history of this animal.

It might be conjectured from the preceding detail,

and it is partly true, that these names must be of

foreign origin, and either such as the horse previously

had among some other people, or else, the names of

the country from which the Hebrews received him :

Proceeding thence a step farther in the conjecture, it

might be inferred that they must be Egyptian names,

because in the Biblical history we first meet with the

horse in Egypt. Here, however, we should be mis-

taken ; for, contrary to all expectation, the horse has

no Egyptian name. The conclusion, therefore, is,

that although before the patriarchs went down into

Eg)pt, neither they, nor the southern Canaanites a-

mong whom they dwelt, had any horses
; yet still the

horse was not quite unknown to them. He was, at

least, known as a foreign animal ; and to the people

whose language we find in the Bible, he had originally

been made known by a people that were not Egyptian.

VI. 2. The most usual Hebrew name of the horse

is Svs (p^), which name he likewise bears in Sama-

ritan '

9
and whoever understands the history of the
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Oriental languages, will hence infer, that this was also

the name given him by the Canaanites ; or, as the

Greeks and Latins call them, the Phoenicians. Among
the Aramaeans, or, as we now denominate them, Sy-

rians and Chakkeans, the same name is in common use.

But the Arabs, closely connected as their language in

other instances is with the Hebrew, have it not ; al-

though indeed they have various words derived from

it, of which the most remarkable is Saais *, a horse-

man. Likewise the Arabic verb, Saas, properly sig-

nifies as a denominative, to break horses. What we
find besides in Golius, whose words I here give with-

out alteration, relative to other meanings of this verb,

regit pro arhitrio gregem subditosque, castigando sub-

egit, only flows from that signification, or rather, is

nothing else than itself paraphrastically expressed.

The name Sus has really something of a foreign

aspect. A rational derivation of it cannot so much as

be found in the great storehouse of the Oriental

tongues, which is the more singular, that in them, by

reason of their peculiar structure, etymology is gene-

rally the easiest and clearest part. Bochart, it is true,

imagined he had found one from the Arabic. Sus, says

he, comes from the Arabic Saas, regcre, moderarii ;

and lie adds as examples, Sas Etralib, Eques modera-

tus est, equum suum ; and Sias elehail, moderator equo-

rum ; but from these very examples, it is more pro-

bable that Saas, to break a horse, was, on the contrary,

* The printer having no Arabic types, I can only refer to Gold

Lexicon, p. 1237.

t Hieroz. I ii. 6. p. 96.
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a denominative from Sus, a horse, and only afterwards

used with a little more latitude of signification.

VI. 3. Considering the well known celebrity of the

Persians in horsebreeding and cavalry, we cannot

help wondering that no one should here have thought

of Susa, the capital of Persia. But indeed we actual-

ly find that it had occurred to some of the authors;

quoted by Bochart *, who maintain, that Susa had its

name from horses. This, however, I should hardly

conceive ; because, to deduce the name of a Persian

city from Hebrew, whether from horses, or, as others

will have it, from Lilies, has to me much the same ap-

pearance of extravagance, as to seek a Hebrew etv-

mology for our Gottingen. But, on the other hand,

it may very probably have happened, that the Canaan-

ites, whose language the patriarchs adopted during

their abode in Canaan t, may, as well as the Syrians

and Chalda?ans, have taken their name for the horse

from that province, which in the most ancient times

might be most renowned for horsebreedins:. If it be

here objected, that in Hebrew the city is not called

Susan, but Schuschan, as in Dan. viii. 2. Esth. i. 2.

Neh. i. I.; I answer, that jCX*, according as the

points are placed, may be as well pronounced Susan,

as Schuschan ; and the points are much too modern to

come at all into consideration here. It is also certain,

that Abulfeda, in his description of Chusistan, writes

the name of the city with a sharp S, Sus, which is ex-

actly the Hebrew name for a horse.

* Iu the passage above referred to.

f The language which we call Hebrew, is, properly speaking.

South -Vanaanitish.
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VI. 4. The other well known word for a horse, and

for a horseman also, is DT3 ; and I think these lettei>

should be pronounced Feres, in the plural, Ferasim, in

the former sense ; and Faras, plural, Farasim,i\\ the lat-

ter
;
just as in Arabic, a horse is called Fars, and a horse-

man, Faris. This word is still more emphatical in the

history of the horse. It has neither Arabic nor Hebrew
derivation. Faras means to tear in pieces ; and hence

the usual Arabian name of the lion. It may likewise

signify to break in pieces ; and I do not deny that a

horse may break one's bones, when he kicks or strikes

out backwards ; but he could scarcely take his name

among any people from such a circumstance. May
we not then here also think of Persia ? Fars is the

name of that province which was Persia in the strictest

sense ; and it is at the same time the Persian word for

a horse. Altogether probable, therefore, is the con-

jecture of many, that the term, a Persian, is exactly

equivalent to a horseman, and that the people have

been so called, because all persons of distinction ge-

nerally rode on horseback. But even although this

Idea were abandoned (and it certainly does not amount

to more than a conjecture), still it seems at any rate

not improbable that the horse may have received the

names of Feres or Fars among the Arabians and He-

brews, from the province in which this people first be-

came acquainted with him.

VI. 5. It is true that in the patriarchal history we
first hear of the horse in Egypt ; but as he has no

Egyptian name, we are led to conclude that the Ca-

naanites, whose language Abraham's posterity adopt-

ed, must have previously become acquainted with him
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3

among another people ; and, indeed, as his two names

look so like Persian, that people can hardly have been

any other than the Persians. And if so, we have

discovered, in Asia, another original country of this

animal.

V. 16. But I must observe, that, with this opinion,

the accounts given by Xenophon, in his life of Cyrus,

do not accord. In the very beginning of the first

book of the Cyropa?dia, he tells us that young Cyrus

"was highly delighted, when he began to learn to

ride at his grandfather's court : for in Persia, at that

period, a horse was rarely seen; the mountainous nature

of the country being unfavourable to horse-breeding and

riding*. And in the fourth bookt, he relates very

circumstantially, how Cyrus converted the Persian

troops from infantry to cavalry.—Xenophon is a very

excellent writer, and in his Gyropcedia, the whole

style of the relation clearly shews, that he took his

materials from Persian memoirs or traditions : for it

has a very remarkable similarity to what we find in

the native authors of Persia. But he is not, there-

fore, necessarily infallible. The Persians themselves,

and especially their poets, might have ascribed too

much even to the greatest man of their nation : for

this is a fault into which historians are very frequently-

betrayed. Xenophon might, besides, have misunder-

stood their memoirs. Perhaps they only spoke of

the mountainous districts of Persia, without meaning
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to insinuate, that there were neither horses nor caval-

ry in the intervening plains. There is, moreover,

some appearance of improbability, in the sudden con-

version of the Persian soldiers into horsemen, merely

by Cyrus' distributing among them the horses that

were taken from the Assyrians. They must, at first,

not only have made, as Cyrus himself says, a ludi-

crous figure ; but likewise have found themselves

trying a dangerous experiment, if wholly unaccus-

tomed to riding before ; and the first charge they

received, from a body of experienced cavalry, must

have dismounted, and utterly overthrown them. No
man will ever become a good and hardy rider, who
has not practised horsemanship in his youth ; and he

who only learns to ride at the age of 30 or 40, will be,

at best, but a middling rider ; and certainly not such

a one as to be capable of defending himself, and

fighting on horseback. But I here decide nothing

:

deeming it sufficient to have pointed out the inconsis-

tency which appears between the relation ofXenophon,

and one very probable inference, that has been deduc-

ed from the Hebrew names of the horse.

END OF VOLUME SEC0NP.
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