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PREFACE

The accompanying work is an attempt to present in a con-

crete form the entire system of Federal and State legislation, as

practised under a written Constitution in the United States. Its

object is to expound those administrative powers which, in our

dual form of representative government, are sovereign within

their several spheres of action. In tracing them along their

respective borderlines to points where they either concur in

operation, or conflict in jurisdiction, it has been necessary to

explore the channels of our constitutional jurisprudence in their

affiliated relations with statutory law.

A written Constitution is a political grammar to whose rules

administrative laws must conform, in order to give them judicial

validity. Accordingly, the author's aim has been to exhibit the

foundations of our political system ; to trace its development into

a Federal government of balanced powers, and to search out the

reasons which animate their exercise, as historically evolved and

judicially interpreted. Under a political system framed as is

ours, the most important legal forces are unquestionably those

sovereign powere of Federal and State legislation which, in their

governmental relations, bear to each other certain quasi-inter-

national aspects.

The government of forty-four independent States, dwelling in

harmonious relations under a supervisory Federal sovereignty,

would seem, therefore, to justify the treatment of Legislation as a

department of jurisprudence meriting more textual consideration

than it has yet received.

(iii)
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An hundred years of constitutional government and judicial

interpretation of its limits has divested the subject of all theo-

retical aspects. It has passed from the sphere of experiment to

that of an enduring fact, and will continue to be a living, prac-

tical problem to all students of democratic institutions. Acting

upon this conviction, the present treatise has been prepared to

meet the wants of those who, desiring to practise or interpret

the canons of representative government in the United States,

may seek to master the secrets of its architecture through a

study of the labors of its founders, and to trace its genesis and

development to a providential origin in the Spartan Common-

wealths of our colonial period.

JOHN ORDRONAUX.

New York, May, 1891.
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CONSTITUTIONAL LEGISLATION.

CHAPTER I.

SOURCES OF REPRESENTATIVE GOVERNMENT IN THE

UNITED STATES.

The Government of the United States occupies a

peculiar and unparalleled position before the world.

Born upon a continent which seems to have been pro-

videntially dedicated to the development of republican

institutions, and resting upon the best foundations

known to political architecture, the power which it

exhibits, and the influence of its success upon the

stability of older governments, have caused it to become

at once the most interesting and the most inspiring

member in the family of nations. In its short lifetime

of a century it has already been subjected to the severest

strains which a constitutional government can endure.

Without adequate precedents to guide its action, it has

passed through an infancy of legislation marked by few

errors, and none of lasting consequence. In this brief

period it has added to its burthens the annexation of

large territories like Louisiana, Florida, Texas, Cali-

fornia, and Alaska, and has carved out of them tliirtv-

one sovereign States as a girdle to its original thirteen.

Its rapid expansion and absorption of a continent ; its

equal adaptability to the wants of a population varying

from five to sixty millions in a century, as shown by its

(1)
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symmetrical growth in the various departments of legis-

lation, jurisprudence, and international relations, have

made it the wonder and study of statesmen and jurists.

Finally, it has passed through the fiery furnace of a

civil war whose gigantic proportions found no equal in

the records of history, and has emerged with shoulders

disburthened of the incubus of slavery, and a guerdon

of the newly-cemented allegiance of all the people of

all the States. It stands, therefore, unique in itself, a

monument of the vitality and elasticity of the common-
wealth principle, with every element of duration in its

construction, and apparently free from those vicissitudes

of longevity and decay which have everywhere assailed

the political fabrics of nations.

Apart from the advantages of geographical position

—

of unlimited territory, and the fortunate inheritance of

a national continuity in laws, language, and in domestic

institutions derived from the mother country, much, if

not all of this unparalleled progress, is due to our com-

pensated system of legislation, which unites the broadest

principles of home rule in the States—with the most

definite and enumerated limitations of power in the

Federal Government. We have established what the

world had never before witnessed in the genesis of a

Republic. Nor, but for the favoring circumstances of

remoteness from the mother country, under which the

English colonists were permitted to exercise themselves

in self-government and to attain to a knowledge of its

powers and its dangers, would they have been able to

forge with such consummate skill a political union of

independent parts, having over them a supervisory, yet

not intermeddling government of the whole. We have

a federation without a confederacy of States, and a

national government, but with restricted domestic

powers. This political paradox, which no previous
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century could have produfcd, is the consummate result

of race mtuition, and of long preparation on the soil

of English constitutional liberty.

No study of American administrative law can be

complete which does not begin with an inquiry into

the historical sources of representative government as

they may be traced through the various stagers of our

judicial and political legislation. Certain cardinal facts

meet us at every turn of the pages of this record.

These facts constitute the foundation stones on which

our political temple was built. Those who utilized

them, whether as founders of constitutions or framers

of laws, " builded better than they knew," and with a

wisdom in foresight >vhich seemed born of inspiration.

No human hands were ever so deftly guided before.

And none appear to have realized more fully that in

the structure of popular government the animating

principle must be sought in the common law, as repre-

sented by the domestic life, the religious creed, and the

political sentiment of the community w^henever free to

express itself.

In yielding to the combined power of these forces,

legislation must be flexible, in order to obey that law of

moral equivalents, which expresses the impossibility of

guiding human affairs by a standard of mathematical

precision. It follows, as a result, that the legal consti-

tution of a country, representing a supreme effort of

national polity, is never a spontaneous development, but

always rests upon and is evolved from a social constitu-

tion which furnishes the mould into which it is ulti-

mately cast. And since custom is tlie origin of law,

legislation should be based upon the social standard

of justice. That standard always reflects the customs

and habits and opinions of the people, and contains

the mner law which antedates the law. It is this
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social constitution, therefore, which supplies the neces-

sary organic life to the civil institutions that are built

upon it ; and thus reflects both the national conscience

and the national will. What the people feel, and what

they will, they sooner or later enact into positive laws.

Such is the history of representative government the

world over.

But government, being everywhere a tentative effort

to meet present wants and to anticipate future necessi-

ties, is always so far experimental that the function of

legislation, as a department of public duty, does not

admit of classification among the accepted sciences.

Its principles cannot be translated into definite formulae,

nor, in practice, made productive of assured results.

Government, like human nature, deals constantly with

independent variables. Its purpose is to adapt legal

instruments to the wants of political society, and in

dohig this it finds itself constantly met and often

thwarted by that personal equation which, whether

belonsfinir to the individual sole or the individual acfi^re-

gate, represents the moral, physical, and social temper

of the community. This temper is found to vary among

races of men. A nameless yet potential factor of

unknown origin, of indeterminate composition, and all-

pervading influence, it stamps itself in indelible charac-

ter upon the organization of communities as a law of

universal conduct. A tendency of this kind forming a

special race-instinct seems to have been everywhere a

congenital factor in the genesis of human government.

By lapse of time and repeated descent it has now become

a political heritage, unconsciously transmitted from

generation to generation.

Under such historical proofs as may easily be adduced,

it is not diflicult, therefore, to explain the political ten-

dencies of a nation from its known and underlying race-
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instincts; iuid the growtli of any particular form r)f

government is thus seen to dc^pcmd very largely u[)on

the cong(^niality of this Conn to the national cliaraetcr.

For example the Oriental nations have always preferred

monarchical and personal governments. It is prol)ahle

that any attenv[)t to graft dc^iiocratic forms of political

society upon them would meet with signal failure.

This law of preference for absolute authority is similarly

stamped u[)on the European nations, except where

leavened by admixture with an Aryan stock. The
pervading character of this admixture, by giving rise

to a common political instinct of independence among
the Western nations, has prepared tlieni for every sub-

sequent development in the freedom of government

^vhicll they have accomplished. It is to the Aryan

instinct of popular government beginning in household

and tribe, that we owe the growtli of those free States,

in which the voice of the people is permitted to express

itself in the framing of laws.^

From personal and despotic monarchy to constitutional

monarchy is a great stride; yet it was finally accomplished

by England, prepared by her race instincts and her j)oli-

tical experience, through an act of Parliament and a

dynastic revolution.

It is true that eighteen years of confusion and blood-

shed were required to bring about this gre;it conclusion

;

for, in theory, the British Constitution had not mean-

while been changed by statutes of a purely declaratory

character, which introduced no new rights but simply

repeated those of immemorial existence. If there was

any alteration in principles of gov(>rnment it consisted in

gradually transferring the substance of power to Parlia-

ment while allowing the sovereign to retain its shadow.

' "Tlie Aryan Household," W. A. liuarn ; Tacitus' "Germany,"
§§11, 12.
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This seems to be the opinion of her wisest historians,

and it is an opinion fully justified by events. Thus the

real and practical constitution of England was unques-

tionably altered, although the theoretical constitution

remained unchanged, through all that period of time

involving the downfall of Charles, the Commonwealth

of Cromwell, and the Hestoration of the Stuart dynasty.

No radical alteration of the constitution, by affixing

metes and bounds to the domain of sovereignty, can be

said to have occurred until tlie passage of the Act of

Settlement placing AVilliam and Mary upon the throne.

Then, and then only, were the boundaries of a constitu-

tional sovereignty fixed by an impassable Rubicon.

That day witnessed the triumph of the permanent

will of the people, expressed in its new constitution,

over the capricious and despotic will of the sovereign

heretofore speaking as the autocrat of the realm. It

was the triumph of English Puritanism over a State

Church which had used the secular arm of the law to

enforce the doctrine of the divine right in kings and of

passive obedience in subjects. The nation had fought

for it, had suffered for it, had waited for it through

civil war, domestic oppression, and religious persecu-

tion, during the long centuries which covered the

reigns of the Plantagenets, the Tudors, and the Stu-

arts. At last it came, bringing with it a new order

of the centuries and kindling that torch of Republican

independence which has since been carried to the

uttermost parts of the earth.

The Revolution of 1688, wliich made Parliament su-

preme over all by giving it the character of a conven-

tion of the people, established constitutional liberty for-

ever among the English-speaking races. It completed

the edifice of free government by compelling recogni-

tion of the doctrine of popukir sovereignty. Thence-
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fortli no estate of the realm felt itself a1)ove the reach

of the popular will. I'he king on his tlirone and the

peer in the House of Lords saw the haiid\vritin<^ on

the wall which announced the downfall ot" governments

founded upon caste.

It was from this new ord(^r of things in the mother

country that the American colonists drew their largest

inspiration and hopes of free representative government.

By removing to an unsettled and almost nninhahited

country and carrying their charters with them, tliey

placed themselves beyond the reach of judicial super-

vision at the liands of the home government, whose au-

thority in this particular they ever afterwards disputed.

Possessing also the advantage of local independence, and

unfettered by the presence and oppression of a church

establishment interwov(ai with the civil authority, there

was nothing to complicate the enterprise of a govern-

ment by the people for the people. The events of the

succeeding century, in their variegated aspects of peace

and war, wrought out as a stupendous conclusion a

union of sovereign States based upon a constitution

ratified by the entire people. Transcending in this

respect anything similar ever before done in Greece,

Rome, Holland, or England, the thirteen colonies

thence became, like the banyan tree, a parent trunk

from which fresh shoots have been constantly spring-

ins: to form new stocks.

The legislation which, beginning with the Virginia

and Plymouth colony laws, now emanates from the

popular assemblies of so many sovereign States, is a

monument to the wisdom of the fathers who laid the

foundations of this organic unity and harmonious de-

velopment in the Constitution of the United States. No
statute however important, or however insignificant, but

is bound to it by an invisible cord of loyalty and subor-
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dination. No judicial decision from whatever court it

may emanate, which touches the reh^tions of the citizen

to the State, but is compelled to find its reason and

support in this great charter of our liberties It is

therefore the source and the origin of all law-making

powers—the compass and the guide of forensic judg-

ments—and the shield and protection of personal liberty

under every law made in the land.

Although political institutions are the work of the

human will, they have not sprung spontaneously into

existence. Man being a social animal has always lived

in some form of society, and government merely ex-

presses the necessity of regulating human actions by the

agency of rules based upon the varying requirements of

human wants. It is needless to say that no government

can be so perfectly constructed as never to need any

changes in its administrative law. None, consequently,

can endure Avithout making alterations in its political

codes. The system which suited its youth will not

apply equally well to its mature age. Population,

commerce, and the industrial arts are constantlv chanof-

ing and enlarging their relations to the State ; and the

new rights to which they give birth, or the old rights

wliich they disturb, require fresli re-adjustments of the

municipal law. All positive law is thus seen to be

merely tentative with respect to the end for which it

supplies the means. Hence there is a constant neces-

sity for reviewing the past in legislation, before ventur-

ing upon an experiment which may unsettle results that

experience has shown to be in the din^ction of the

greatest good to the greatest number. This leads to a

consideration at the outset of the sources of Represen-

tative government in their philosophical aspects, for it is

here tliat we find the key to every form of democratic

polity, however varied in institutional expression.
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Whenever we examine the fonndations of government
in any conntry, we invariahly find them resting upon
eitlier the traditions of dojma, or tlie doctrine of con-

vention. In the case of dogma, sovereignty is supposed

to rest upon a divine right to exercise power as a special

franchise, hestowed upon either a person, a family, or

tribe, and which creates at once a regal status in them
and their descendants w^ith, necessarily, an inferior

status in those who are governed.^ The title of sover-

eign, and the servile designation of subject, spring very

logically out of such a relation, and the coronation oil

of the ceremonial law constitutes the warrant of divine

authority to rule.

Whether this titular right to govern was originally

disclosed by an act of tribal conquest, or of personal

prowess, matters little in the history of absolute

monarchy when hereditary. The fact being accepted

by any nation as a right of sovereignty in its ruler, the

dogma of his title becomes thenceforth fixed and immu-
table.

The growth of this idea of kingship among the English-

speaking races can readily be traced from the archaic

days of the Saxon heptarchy, when kings were content

to be known simply as a chieftain and first man amono-

their people, down to the timc^ when the plural pronoun
" we" began to appear in royal charters, and the monarch
assumed the territorial title of King of England, instead

of the older title of King of the English.- The former

title implied sovereign ownership of the entire country,

the latter only leadership of its inhabitants. Alono-

with this transition in titles arose the idea that crowns

^ For the most exliuustive exposition of the jiatriarchal tlieorv of (rovcrn-

ment, consult the " Patriarcha" of Sir Robert Fihner, written in the reiiin

of Charles 1st, and Bishop Overall's Convocation Book, written in the reiiin

of James 1st. 2 Hallam's Lit. of Europe, 358.

2 1 Freeman's Norman Conquest, 82 ; Maine's Early Hist, of Inst. 73.
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were personal property hereditary in certain families,

and therefore, that election by the people was super-

fluous. The personal right to a crown being thus

conceded, the reigning monarch, whoever he might be,

was supposed to hold his title by a transmitted sover-

eignty which was indisputable.

Under the Tudors and Stuarts tlie word King became

a word of conjuration. The idea which it conveyed was

that of a being hedged about by a sacred mystery of

authority placing him above the law. His person

mi^dit be human, but liis royal investiture surrounded

him with a nimbus of divinity Avhich shielded him from

the errors common to our race. The established church

paid him the homage of passive obedience as its tem-

poral head—the law made him a corporation sole, and

pointed to him as the fountain of honor—of justice—of

equity, and in his corporate capacity declared him to be

infallible, dispunishable, immortal. The King can do

no Avrong ; the King cannot be sued
;
prescription run-

neth not against the King ; the King never dies ; such

are the maxims with which English jurisprudence but-

tressed the throne.^ It was only necessary to find a

roval ancestor, in order to justify the right to some

crown in any of his lineal descendants. History is full

of examples of this kind in the claims to dynastic suc-

cessions made by descendants of reigning families in

Europe, on the appearance of any vacant throne. Every

royal marriage, in fact, from time immemorial, has been

but another effort to perpetuate in a peaceable way, a

title to royalty of a questionable character. It is prob-

able that the right of any dynasty in Europe at tliis day

to its particular throne when closely scrutinized, will,

with few exceptions, be found to rest either upon direct

' See this doctrine examined and exploded as to the U. S. Government,

or any of its otlicers, in Langl'ord i;. U. iS., 101 U. S. 341.
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usurpation, or upon a fiction of authority accidentally

localized in a family.

Tlu s(^ tliroiH^s are indeed li(dd to be valid property,

but under a statute of limitations which no one is

bound to respect, as soon as he is strong enongh to

trainple it under foot. Witness the seizure by Bona-

parte of the thrones of Holland, 8[)ain, Westphalia and

Italy ; witness the conquest of Silesia by Frederick

;

the ])artition of Poland ; the restoration of the Bourbons

in France, and the stupendous crime of Napoleon the

Third. Such are the bloody finger-marks left on the

pages of history by modern Kingship, which has never

respected human rights when in pursuit of a throne.

On the other hand, when the foundations of govern-

ment rest in convention or contract, there arises at

once a recognition of confessed equality among men
as the basis of sovereignty, and the only source

whence authority and power can legitimately originate.

Therefore is it that in seeking for a fundamental dis-

tinction between monarchical and republican govern-

ments, it will always be found in the difference of

relations subsisting between the sovereign powder and

the citizen. So long as the central power emanates

from the will of the citizen, the government is republi-

can. So long as the central power is organized inde-

pendently of the will of the citizen, and cannot be

challenged by him in the exercise of its rights, the

government is despotic. True civil liberty only exists

where the citizen has the right to question any claim

made against him by an appeal to a competent tribunal.

The source of the particular claim does not affect his

right to contest it, for even in the case of one made by

the State, the jural relations arising of necessity in a

republic between the citizen and the governing power,

make him its peer in any issue raised between them.
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There can be in fact no prerogative rights in a

government based npon a constitution representing the

sovereignty of the people sitting in convention. For

prerogative is the power to act at one's discretion

without the prescription of the laws. Under this

definition a patriarchal form of government consists

almost entirely of prerogative powers embodied in a

ruler. But a government of laws instead of persons

practically refutes all idea of prerogative, and refers

sovereignty exclusively to the people. The subsequent

delegation of sovereignty to various departments,

known as the executive, legislative, and judiciary,

further abridges the exercise of discretion in their

administration, and prescribes to each, within the

sphere of its appropriate agency, the limits of its

authority. This constitutes in modern designation a

government of limited powers. The federal and all our

State governments are political bodies of this class, and

each is organized under a rigid constitution. When-
ever, therefore, examined in their practical operations

the two salient features of such governments will always

be found to consist of grants in the case of the federal

government, and of limitations in the case of State gov-

ernments. In the former case the people have ceded

certain powers to the United States, retaining all others
;

in the latter case they have imposed limitations upon

their own powers of making laws through their repre-

sentatives. Wherever we look in the United States we
find consequently no prerogative autliority residing in

any department of government. Each represents oidy

so much delegated power, controlled by the sovereign

will of the people.

While under rigid constitutions like our own it is

seen that prerogative powers cannot exist, and need

not, therefore, be guarded against, in England it has
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been found necessary to recotj^ni/e certain establisliod

rules in legislation as of binding obligation. Tbese

rules, known as coiircnlions of tlie constilutioii,' are

appealed to for determining eitlier tlie limits of tbe

exercise of tlie prerogative, or discretionary autliority

in tlie crown ; or of tbe "- privileges" or discretionary

autliority of Parliament: and altbougb not solemnly

enacted, nor even reduced to writing, arc yet obeyed,

because of tbeir traditional legality, being now sanctified

by prescription. Tliis points distinctly to tbe fact tbat,

in every form of gov(>rnment organized under a consti-

tution, wbetber it be a fic^xible or a rigid one, tliere is

always behind tbe legal sovereign a political sovereign

of indisputable power. But wbatever may be tbe ori-

gin of constitutional maxims or conventions in England,

or however varied may be tbeir source in royal conces-

sions in judicial decrees or in parliamentary privileges,

they do not rest as with us on the fundamental principle

of popular sovereignty.

This difference is due to the w-ell-recognized principle

that in a representative democracy, the convention is the

supreme law-making body, and which convention always

exists, even though not constantly in session. It is the

primary assembly of the people and the first expression

of their organized sovereignty. It precedes the govern-

ment in the order of its genesis, and ever remains

superior to it." Hence it is the only body capable of

making or amending the organic law of the land

' Dicey, "Law of the Constitution," ool ;
Anson, i)o., 67-70, 319.

2 Wherever, therefore, any number of men so unite into one society as to

quit every one his executive power of the hiw of nature, and to resign it to

the public, there, and there only is a pobtical or civil society And

this puts men out of a state of nature into that of a commonwealth, by

setting up a judge on earth with authority to determine all the controversies

and redress the injuries that may hajipen to any member of the common-

wealth, which judge is the legislative or magistrate appointed by it. Locke

on Civil Govt., Lib. 2, p. 89.
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known as the constitution. In England there is no

distinction between the convention and the govern-

ment.^ They are, for all practical purposes, merged into

each other. As a result, the constitution has always

remained feudal, and being based upon the theory of

the three estates, viz., kings, lords, and commons—the

people do not form an estate proper. The British con-

stitution is thus seen to be hi no sense a constitution

made by the people. It is simply an act expressing the

will of an omnipotent parliament. In the United States,

government bears a different aspect, both in its origin

and in its limitations. However the exercise of sover-

eignty may be distributed, all power whether State or

federal, is the ultimate offspring of a convention. And

every right of local authority wherever officially organ-

ized, is a concession in trust subject to withdrawal by

the same power which bestowed it.

In such a nation, consequently, the status of political

svhject or his classification in any form is unknown be-

cause inapplicable, and the word cifizen takes its place,

with all the powers, privileges, and immunities wliich

the law of the land accords to such a person. The de-

signation of citizen, first applied to freemen living in

cities, has always carried with it a character of political

eminence not possessed indiscriminately by the inhabit-

ants of a community. With us it means a qualified

voter who may sit or be represented in a constitutional

convention. Nevertheless, the theory which regards a

constitutional convention as the basis of the organic

^ In England the executive functions of government are exercised by the

cabinet, which is a committee of the legishitive body selected to act as an

executive body. It consists of persons representing the views of the domi-

nant party in the House of Commons, and as a committe possesses the sin-

gular power of dissolving the assembly which appointed it. In other words

it is a creature with the power of destroying its creators. Bagehot on the

English Const., p. 80.
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law in a hcc State is always su])j(»c't to the question of

whether such a convention he a purely revolutionary

hody or not, since, as was witn(^ss(Ml in IMiode Island in

1841, and at the outbreak of our Civil War in 18G1, a

body of citizens may assume the functions of govern-

ment outside the pale of institutional law, may consti-

tute themselves a convention in name, and m;iy arrogate

to themselves the right of speaking for tlu^ people in

their primary and sovereign capacity. By such means

they may affect a fictitious omnipotence which refuses

to submit its action to the test of a popular vote. This,

in fact, was the history of the opening chapter in the

Dorr Rebellion in Rhode Island, and later on in the

greater political drama of Secession/

As a derivative from this it follows that, in the

United States, all legislative power exists in two forms,

viz :

—

1st. As political or sovereign power, the nation as a

whole embodying the political sovereignty supreme and

unlimited.

2d. As civil or delegated power, the legislature rep-

resenting the legal sovereignty as bounded by constitu-

tional limitations.

Political legislation, therefore, being among the powers

of sovereignty, belongs exclusively to the people as a

nation.

Civil legislation, being morally an act of agency per-

formed by the delegates or representatives of the people,

belongs to the legislature proper, and indirectly to the

judiciary in the exercise of a supervisory power arising

out of actual controversy. In the hierarchy of govern-

ment the people frame the constitution, the constitu-

tion creates the legislature, and the legislature enacts

the laws. The fountain of sovereignty is the people,

1 Jameson, Const, Conv., p. «; Luther c. Borden, 7 Howard, 1.
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and the various departments of government only minis-

terial assents to execute their will.

Under our various constitutions, whether federal or

State, every inhabitant of the United States is either a

denizen or a citizen. If made a denizen he is born by

operation of law into civil life ; if made a citizen he is

born into a political life, and shares in the exercise of

sovereignty. The passage from denizenship to a citizen-

ship is an evolution from subjection to sovereignty;

from mere obedience to the laws to allegiance to those

laws, and to an equal share in the political privi-

leges of the people, who are the makers of the laws.

No citizen can owe allegiance to any particular State,

but only to the United States as one people exercising

sovereignty over all the States united. But he owes

obedience to the laws of every State within whose bor-

ders he may be, as well as to those of the United States

wherever he may be, for he carries the obligations of

citizenship with him even into foreign countries. The

maxim, nemo potest exuere i^atriam^ finds full applica-

tion here.^ Allegiance, being much wider in the scope

of its obligations, belongs to political and sovereign,

rather than to civil or delegated jurisdiction. It is, there-

fore, always regarded as an individual and filial tie, and

not as an official one. This is the foundation upon

which many of the European governments have based

their unwillingness to recognize the efficacy of our natu-

ralization laws, in protecting their subjects when natu-

ralized as citizens of the United States, from the opera-

tions of a military conscription on revisiting their native

land. In several instances they have required special

treaty provisions before admitting such protection to

exist.'"^

1 Tulbot V. Jansen, 3 DalL 133.

2 U. S Stat, at Large: '' Puhiic Treaties,'' title "Reciprocal Privileges

of Citizens."
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Inasmuch as all representative; government must begin

in some legislative act of the people, and as such act of

primary and plenary sovereignty usually tak(,"S the form

of a convention, tlie first question which naturally arises

is that relating to the character of such an assembly.

Was it a revolutionary or a constitutional convention'?

It is manifest that if a constitution already exists in any

political society as an organic law the only constitutional

convention which can legally alter, amend, or reconstruct

this charter is one whose members have been elected

under its provisions. Any other body of delegates sit-

ting as a convention becomes priyiia facie revolutionary.

Its acts, consequently, are a nullity. As a general pro-

position, therefore, it may be stated that a convention

always assembles for one of three purposes, viz., either to

unmake and overthrow established laws in an irregular

way; to frame a new constitution, or to alter or repeal

parts of an already existing one. In the former case it

is a revolutionary body ; in the latter it is a constitutional

convention.^

But the possession of sovereignty by a community

being a fact, and not always the result of law, a new

constitution might become valid indc^pendent of the pro-

visions of a former one. Thus, in the early days of the

Republic, government in many of the colonies was wholly

democratic. For instance, Hutchinson informs us that

the Massachusetts colony, from 1640 to 1660, approached

very near to an independent Commonwealth, and during

this period completed a system of laws and goAernment

the plan of which they had before laid and begun to

execute. In this they departed from their charter, and

instead of making the laws of England the foundation

of their code they preferred the laws of Moses.

* Luther v. Borden, 7 How. 1 ; Texas v. Wliite, 7 Wall. 700.

2



18 CONSTITUTIONAL LEGISLATION.

Some justification for this supersedure of the laws of

England may be found in the fact stated by John Adams

that the settlement of New England by the English was

not a national act at national expense, nor made on ter-

ritory belonging to the people or crown of England;

hence the colonists were at first considered more as

allies than as subjects.^

Their charter, moreover, was a peculiar one and shows

that there was no provision securing to the actual colo-

nists, whether connected or not with the corporate body

in England, any share in the local government. Who-

ever came there came as an expatriated settler, and had

to submit himself to the laws of the land as there pro-

mulgated. The elective franchise was governed entirely

by the will of the grantees, who made it depend upon

church membership. It was hi every sense a democratic

despotism, for although they w^ere forbidden to make any

laws inconsistent with those of England, they neverthe-

less disregarded the charter in all respects in which they

did not find it convenient to themselves.^ Letch ford,

who was himself one of the few lawyers in the Massa-

chusetts colony, tells us, in his sketch of its government,

that in " the General Court were tried all actions and

causes, civil, criminal, and ecclesiastical," and that the

colonists claimed the combined powers of '' Parliament,

the King's Bench, the Common Pleas, Chancery, High

Commission, and Star Chamber. They put to death,

banished, fined, cut off ears, whipped, and imprisoned

persons, and that without sufficient record."^

In this exercise of sovereign authority they repeated

the action of the primary assemblies of the people among

the Germans, who, according to Tacitus, tried capital

' Works, vol. 2, p. 2.

2 2 Story's Life, p. 177 ; 2 Hutch. Illst., p. 3.

3 Plaine Dealing, p. 23; Mass. Hist. Coll., 3d Ser*s, vol. 3; "VVashbum,

Jud. Hist. Mass., 28.
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cases and executed tlieir own sentences.^ Tlu^ justifi-

cation for such conduct can only be found in that ex-

ecutive power of the hiw of nature wliich exists in a

community where authority is not yet organized into

departments, because not yet dek^gated.

As an iUustration of this may be cited the instance

given by BayHes, in liis Memoir of riymouth C'olony,

of an inhabitant of Newport, in Rhode Island, wlio

was tried for a capital offense before a Toiru, MccIIikj^

convicted, sentenced, and executed in pursuance of" the

judgment there pronounced.^ And this case, however

strange, was not even then without parallel ; for Eng-

land's leading historian informs us that Parliament,

under the Commonwealth, occupied itself for ten days

in trying the case of one James Naylor, a ranting Quaker

and lunatic, whom they convicted of blasphemy and con-

demned to be pilloried, whipped, burned in the face, and

to have his tongue bored through with a red-hot iron.''

But Parliament had this defense, that it was a judicial

body imitating its progenitor, the Saxon "Witan, which

was the Supreme Court of justice both in civil and crim-

inal cases, while a Massachusetts town meetin<r was not.

The authority which this latter assumed was entirely

outside of the charter,^ and indicated a primitive state

of society in which the will of the people, however ex-

pressed, was the sovereign source of administrative law.

It is certain that the Pilgrims adopted no constitution

other than the compact signed in the cabin of the May-

flower. This was to them a spiritual constitution reveal-

ing the interior prhiciples of their political faith, and

was intended to precede the civil laws of the colony

• De. ]\lor. (ier. XII. 2 \q\ i^ p 224. ^ Hume, vol. 5, p. 523,

* The charter creating a private corporation only, and without any muni-

cipal rights, gave the colonists no authority to inflict penalties. 7'his was

the current opinion in England. Adams's Emancipation of Massachusetts,

p. 83 ; New England Jonas, p. 5.
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that were destined to be born under it ; for, previous to

the year 1636, the Plymouth colony was only a volun-

tary association ruled by a majority rather than by fixed

laws. Legislative and judicial functions were combined

in the same body. Trials were had in the General Court

before juries selected from the whole body of freemen.

Finally, in the year 1635, it was found necessary to de-

fine the limits of power belonging to both magistrates

and people.

In emerging, therefore, from these provincial forms

of government it is unquestionably true, because doubt-

less unavoidable, that the functions of a constitutional

convention in the American colonies were often exer-

cised by purely revolutionary conventions, and this be-

cause in the overthrow of a former system of government

the whole efi'ect produced was, in its intention, revolu-

tionary from the inception. The history of the contest

over the charter of the Massachusetts Bay colony and

other colonies shows that the seeds of republicanism

were in the air, and long before any outward revolution

had occurred the corporation of most of the New Eng-

land colonies had converted itself into a Commonwealth.

Political society being then disorganized and its frame-

work entirely subverted, the people, whose delegates met

in such conventions, simply exercised the inherent rights

belonging to any community of colonists whose bonds

of alliance with the mother country had been sundered.

Accordhigly, the exercise of these political rights in their

highest application to human necessities found expres-

sion in the formation of an independent Commonwealth.

Nor were the American colonists wanting in pre-

cedents to justify them in the adoption of such a

course. In the English revolutions of 1660 and 1688,

we have notable instances of convention Parliaments

illegally calling sovereigns to the throne, and subse-
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quently converting themselves, t]irou<,'h elections, into

regular rarliaments, for the purpose of ratifying their

own revolutionary acts. The so-called Tarlianients

which hrought Charles 11. and William 111. to the

tliroue, were wholly illegal in tlunr origin. No writs

had heen issued hy the sovereign, because both Cliarles

and James Inul abandoned the tiirone and were in foreign

parts; and the Prince of Orange had no inherent right

to invite any Tarliament to assend)l(^ in advance of

having been proclaimed Sovereign. In seeking for a

reason whereby to justify such a course of procedure, it

will be readily found in the fact that by the recall of

Charles II. the nation showed its acquiescence in the

dogma of the divine right of kings, with its consequen.t

law of hereditary succession ; while by the election of

the Prince of Orange, as William 111., Parliament
assumed more the character of a popular convention,

and laying aside divine right as a predominant title.,-

proceeded to place a new dynasty upon the throne of

Great Britain. The Declaration of Eights which
William was made to subscribe before his election as

king of England, was a plain announcement that

Parliament had now assumed the prerogatives of

sovereignty, and was empowered henceforth to make
kings, as well as to unmake them. A new order of

things had been inagurated. The people now claimed

a share in the selection of their rulers, and in the

exercise of this new-born right they initiated the

doctrine of government by consent of tlie governed.

This overturned the traditions of centuries bv makinir

the monarch subordinate to the constitution.

''In England," says Macaulay, ''the Cliurch had
long taught the nation that hereditary monarchy alone

among our institutions was divine and inviolable
; tliat

the right of the House of Commons to a share in the
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legislative power was a right merely human, but that

the right of the king to the obedience of his people

' was from above ; that the Great Charter was a statute

which might be repealed by those who had made it, but

the rule which called the princes of the blood royal to

the throne in order of succession, was of celestial

origin, and that any act of Parliament inconsistent

with that rule was a nullity.^

After reading this description of the relative position

of king and subject in Great Britain, one cannot be

surprised at the passage of the many statutes repressive

of civil and religious liberty which disgraced the reigns

of the Tudors and Stuarts. Unjust as is always the

practice of persecution, it has not been found without

some good fruits at times. The English Acts of

supremacy and conformity seem to have been needed

to prepare the way for that revolution in 1648, on

which was built not alone the Commonwealth, but

the more enduring principles of personal liberty as

claimed by the Puritans, as well as the Independents.

The liberties of Englishmen which were secured on

the fields of Naseby and ^X'orcester, did not perish at

the Restoration. They found new defenders in every

direction who compelled each succeeding monarch to

acknowledge a larger authority in the people, and to

promise a more sincere regard for their rights and

privileges. Monarchy as a sacred status had already

begun to wane. The sunshine of sovereignty which

had heretofore shone upon those who had a birth-right

claim to its quickening power, now began to reach the

forgotten and unrepresented classes of society. The

seeds of personal liberty were in the air, and the

Reformation which began in the bosom of the Church,

was already making itself felt in the polity of the State.

1 Hist. Eng., chap. x.
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We thus see why it is that do^^nui and couvc^ition,

as essential foundations of government, arc principles

of antagonistic origin. Dogma pre-supposcs status, or

tliat an individual is born in a class having distinct

institutional rights of a hereditary character, which

every one is bound to acknowledge. It pre-supposes,

therefore, that all communities are divisible into two

distinct classes, meaning either preferred citizens vari-

ously ennobled in their social positions, or general

masses of undistinguished and undistinguishable people,

the majority of whom are without the pale of political

citizenship. This is well exemplified in the case of

Charles II., whose reign is made to date in English

official records, from the death of his father, the

whole intervening twelve years of the Conmionw\^alth

being thus treated as a nullity in legislation. The

dogma of the divine right in him to rule, is thus made

to contradict the chronology and evidence of history

itself, in respect to the labors of those great republican

statesmen who laid the corner-stone of the revolution of

1688, in the foundations of the Puritan Commonwealth.

On the other hand, convention, as a basis of govern-

ment, pre-supposes contract, which implies legal capacity

and political equality between the parties in interest.

The modern idea of a valid contract is that of an obli-

gation whose inviolability the law must protect regard-

less of the parties to it. Hence, the obligation of

contracts clause in the Constitution of the United States

is not limited to persons, but extends its mandate to

States, cities, and private corporations as well, and it

has been accordingly held in the Dartmouth College

case to bind Legislatures in their action, under the doc-

trine that a charter of incorporation is a contract

together with all its collateral stipulations.^

» Dart. Coll v. AVoodward, 4 AVheat. 518.
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Again dogma, like status, represents ancient civiliza-

tion ; a civilization in Avhich all personal rights were

esteemed privileges, or concessions from the sovereign

or State. Convention on the other hand represents

modern progress in government, as based upon personal

equality in citizenship, which means the right to be

governed according to the consent of the governed.

This equality in citizc^nship rests upon individual liberty

and is the offspring of Cliristianity alone. It nowhere

antedates it in political history, nor even to-day does

it exist among nations that have not accepted the

Christian faith. Moreover, this personal equality before

the law is the germinal principle of representative gov-

ernment however organized, and its jural expression is

that of a contract between tenants in common of a

political estate. Without the consent of the governed

popular government ceases to be possible ; without the

consent of a mnjority of the governed popular govern-

ment can neither be organized nor administered, and

without the consent of the majority it cannot be dis-

solved. All departures from any of these canons of its

constitution are usurpations of authority in the nature

either of despotism or rebellion.

Now the British constitution, although at the founda-

tion of our own, possesses no conventional or contractual

character. The people, as a distinct and undc^rlving

source of authority, are not represented in it. Unlike

our own, it is not a written, definitely expressed instru-

ment, containing both powers and limitations. It is

not a public charter which has undergone previous

discussion by the people, and thus expresses an assent

preceding its official promulgation.^ From our stand-

' It has not been " methodically constructed." It lias not been " digested

into articles." It has not been " ratified by constituent assemblies." Such
is the admission of England's greatest historian. (Macaulay, Hist. vol. 4,

p. 222.)
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point, it emanates from an inferior authority, and is

merely a statute of traditional le<j^ality. In the United

States, the constitution both creates and governs the

executive, legislative, and judicial departments. In

England, these departments make and alter the consti-

tution. In England there is no ratification. Prescrip-

tion by lapse of time, and immemorial usage, are the

only foundations upon which it rests. The absence of

this vitalizing element of popular sovereignty in the

constitution, has long been felt by British statesmen.

Every effort to reform the basis of parliamentary repre-

sentation has tacitly confessed it. The final passage of

the E,eform Bill in 1832, was the crowning success

which attended the labors of those who sought to graft

American principles of government upon the constitution

of Parliament. How corrupt that system of representa-

tion must have been in the days of pocket-boroughs

and disfranchised tow^ns is best told in the w^ords of

Lord John llussell, in introducing his great lleform

measure. Speaking of the surprise which any stranger

would naturally experience at the inconsistencies of

representation in Great Britain, he says :

—

" Such a person w^ould be very mucli astonished if lie

were taken to a ruined mound and told that that mound

sent two representatives to Parliament ; if he were

taken to a stone w^all and told that three inches in it

sent two representatives to Parliament ; if he were

taken to a park where no houses were to be seen, and

told that that park sent tw^o representatives to Parlia-

ment. But if he were told all this, and were astonished

at hearing it, he would be 'still more astonished if lie

were to see large and opulent towns, full of enterprise

and industry and intelligence, containing vast maga-

zines of every species of manufactures, and were then
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told that these towns sent no representatives to Parlia-

ment."^

Looking back at these triumphs of constitutional

liberty in England, and perceiving that the march of

progress still continues, it is gratifying to hear one of

her most accomplished historians, Mr. Freeman, admit

that with the progress Qf free institutions in America,

and the power of their influence over other nations, the

English Constitution in its recent changes is coming

nearer and nearer in resemblance to that of the United

States.

This is not to be wondered at, for historical evi-

dence shows that feudal ideas of sovereignty have been

rapidly dying out even in constitutional monarchies,

where they are covered up and embalmed in a species

of mummified and harmless respectability. But even

there they are found to obstruct the march of contem-

porary progress. They have consequently become an

anachronism everywhere, and as little suited to the

motion of modern political society, as the stage-coach

of the past is to the present needs of rapid transit.

Hence, the "Civil Body Politic," into which the Pil-

grim Fathers organized themselves in the cabin of the

Mayflower, seems to us like a prophetic intuition of the

needs of the future. Some heavenly power must have

opened their eyes upon that unborn century, when sixty

millions of freemen should occupy the land from the

shores of the Atlantic to those of the Pacific, and,

though distributed through forty-four sovereign States,

"In jNIidhurst there were lOTf! inliabitants, and but one voter. The

qualifying tenements had all been bought by Lord Carrington, who returned

the members. The whole of Hytesbury in 1766, was burnt down, but the

one voter of that borough went on returning two members to Parliament.

Much the same result followed in Old Sarum and in Westburg, while in

Appleby the members were really returned by two Peers."

Mr. Mellor, Q. C, in his ])ap('r "On Parliamentary Representation," in

proceedmgs of New York State Bar Association for 1888, p. 69.
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sliould yet find a coininou i)rot(^ction and p('rp(itLuty

under a constitution capable of nnit'yin<)^ them into one

indivisible R(^public. Identity of interests, identity of

language and sovereignty of tii(^ people, all conspired to

make this possible; to which also were added such

favoring uniti(^s of time, place, and circumstance as were

never before granted to any nation on the globe.

The rapidity and continuity of development which

accompanied these early efforts at organizing popular

government, arose chic^fly from the fact that these colo-

nists came from one nation, and carried with them similar

political instincts and institutions. With the exception

of the Dutch in New York, the American colonists all

came from England. They represented the perfected

political tendencies of their own times, which already

looked strongly towards Republicanism. They had the

further advantage of being unembarrassed by a compli-

cated system of civil administration which had made
the secular arm of the law the oppressor of their re-

ligious liberties at home, and permitied the will of the

sovereign to trample upon the conscience of the subject.

Accordingly, they brought with them, by a sort of

hereditary necessity, a disposition to repeat the form of

government of the mother country, but with all the

enlargements of personal freedom which their altered

circumstances afforded them. From having been mo-

narchical Englishmen they soon developed into demo-

cratic Englishmen, and smarting under the restrictions,

both ecclesiastical and political, which they had suffered

at home, they gladly availed themselves of every oppor-

tunity to enlarge the sphere of their local independence

by resting their right of action upon the liberties secured

to them in their charter. In their estimation this char-

ter was a contract of binding obligation upon the king,

and created in them a new status while still his subjects.
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It is not strange, therefore, that this doctrine of a civil

body politic, as the underlying foundation of a free

State, should have become the archetype of all future

representative government on this Continent, and the

political model upon which the sovereignty of the people

can most successfully distribute its powers through co-

ordinate departments of administration.

This radical change from status to contract in the

genesis of government, as wrought out upon x\merican

soil, marks the accomplisliment of a political reformation

which, beginning in the mother country with the efforts

of Pym and Hampden and Elliot and Sydney, took its

first concrete form in the Petition of Risfht of Lord

Coke, whence it continued to enlarge its political ap-

plication, until it finally blossomed through Bills of

rights and declaratory statutes abridging prerogative,

into its consummate flower, the Constitution of the

United States. The whole efi'ort and tendency of modern

government since the Reformation has been to eliminate

the estate of the clergy from direct participation in sec-

ular aff'airs, and to divest political sovereignty of all

pontifical character. If this can be considered as a re-

sult of the influences of Christianity it must also be

placed among its triumphs. For it is more in accordance

with the teachings of that Divine Master, who, while

laying the foundation of all true political ethics, an-

nounced that His kingdom was not of this eartli. The
exercise of political power by the clergy was a hindrance

to the spiritual purity and influence of the church. It

degraded its mission by imparting to its life a meretri-

cious and aggressive character. Whatever then has

tended to free it from secular trammels has tended to

restore its primitive apostolic independence, and in re-

turn it has shed inspiration upon the labors of those who
have sought to establish governments of the people
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on tlie basis of evangelical religion and nniversal

humanity.

In modern times, tln^'efore, the source of representa-

tive government may be traced to the denial of the

divine right of kings to rule, or the original right of

legislatures to enact laws according to their sovereign

pleasure. The primary foundation of such a government

is the sovereignty of the individual and the equality of

all before the law. It is manifestly a reaction against

the doctrine of patriarchal authority or absolutism, as

exemplified in the hereditary monarchy, and in its va-

rious modifications under the feudal system. The efi'ect

of denying these dogmas, which has moulded the consti-

tution of governments throughout the civilized world

for ages, is to revert society in a large degree to a con-

dition of assumed equality between all its members

;

to abolish ancient distinctions based upon prerogative

rights, and to rest government, not in a parental autho-

rity lodged in an individual, a family, or a class, but

wholly upon the voluntary consent of the governed.

From these postulates flows as a necessary corollary

the doctrine that all civil rights in a representative gov-

ernment are franchises born of the people, through a

voluntary compact between equals. As a fact, however,

these franchises are actually possessed and enjoyed only

by those whose qualifications reaching the standard

legally established by the majority of the political

society, entitle them to exercise the prescribed privi-

leges attached to such grants of power.

This points to an inevitable conclusion in the genesis

of government, which is, that tlie necessities of any

political society, however constituted, require as a foun-

dation for order and judicature, that authority and

subjection should be personified in distinct and diff'erent

classes. For it is evident that where all are equal,
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authority has no foundation to rest upon, and no man-

date can issue which any one is compelled to obey.

But the difference which instnntly presents itself in this

respect between a popular and a monarchical govern-'

ment is in the fact that in a popular government

authority is official and not personified. It is possessed

and exercised by the citizen only during his term of

office. He brings no personal authority with l^m on

entering it, and carries none out on leaving. His

authority is simply the authority of an agent, and is

always revocable at the pleasure of his principal.

In a representative democracy, the distribution of

power, however made, always and necessarily expresses

the opinions and desires of the majority of voters.

They alone organize the government, and they alone

direct its daily administration. Whether representing

the most or the least intelligence ; whether governing

with the most or the least wisdom ; or for the best

interests of the community or not, it is to them exclu-

sively that belongs the riglit of making the laws and

shaping the policy of the State. In large communities,

it must be conceded that many of those who form a

majority of the voters at any given election are ignorant,

incompetent and little calculated to judge correctly of

the effects of a line of policy to be inaugurated by their

political action. Doubtless, there will also be found

ignorant and incompetent voters among the defeated

minority, so that the right to vote on either side of a

political question not requiring for its exercise the

capacity to vote with the highest intelligence, leaves

the decision of the contest to the arbitrament of num-

bers alone. The majority are thus empowered to rule

because it is the only basis upon which popular govern-

ment can be safely administered, and by this method
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the assent of tlie goveriu^tl is ahviiys supposed to be

represented in tlie administration of [)u])lic affairs.

But however true this may be in tb(>ory, it must l)e

admitted, nevertlieless, that the opinion of tlie majority,

to the exchision of the wishes, and oftentimes against

the protests of the minority, has always been the practical

rule adopted for the guidance of the civil conduct of

the ^tate. " It is a matter of fact, therefore," says

Judge Story,^ "in the history of our own forms of

government, that they have been formed without the

consent, express or implied, of the whole people
;
and

that, although firmly established, they owe their existence

and authority to the simple will of the majority of the

qualified voters There is not probably a single

State in the Union whose constitution has not been

adopted against the opinion and wishes of a large

minority of the qualified voters ; and it is notorious

that some of them have been adopted by a small major-

ity of votes. How then can we assert with truth that

even in our free constitutions the government is founded

in fact on the assent of the whole people, when many

of them have not been permitted to express any opinion

and many have expressed a decided dissent '?"

In Athens, where power was undivided by reason of

universal equality, democracy sank into absolutism. To

avoid this tendency has been the aim of every true re-

presentative government, and the remedy has been

found in that doctrine of personal subordination to law

which Cicero himself pronounced as essential to the en-

joyment of civil liberty ; hence in the election of a

judge, legislator, or an executive, the constituent vol-

untarily surrenders a portion of his civil rights and sub-

jects himself temporarily to their authority, although in

every sense the creator of that authority. Yet hi be-

1 Comm. on the Constitution, vol. 1, p. 328.
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coming their temporary liege, the citizen conveys no

freehold title to office in such persons, as against his

sovereign right to dispossess them in accordance with

the law of the land. Public office in a representative

government can never be more than a trust created by

the people for the benefit of the people. There can be

no personal property or fee absolute in it. It is simply

a trust of power to specific uses and, as such, is neither

negotiable or assignable. Whence it follows that to

pay a person for his aid and influence in procuring an

office, and for not beinc^ a candidate himself, is an im-

moral contract, and void as being against public policy.^

By Act of July 16, 18()2,'-^ it is made a misdemeanor for

any member of Congress or government officer to accept

any consideration for aidnig any person to procure a

contract, place, or office from the United States.

In such a political society as ours the actual govern-

ment is entrusted with little if any implied authority to

act.^ All its powers are specific, enumerated, and con-

ditional, all others being either reserved to the people

or, as in a confederacy, to those organized political

bodies known as States. Such a doctrine, recognizing

as it does the autonomy of the people as well as of the

States, has been incorporated in the 10th x^rticle of the

Constitution of the United States, wherein it is recited

that " the powers aot delegated to the United States by

the Constitution, nor prohibited to it by the States, are

reserved to the States respectively or to the people."

But, in a political society, who, it may be asked, are

the people ] Are they synonymous with the inhabit-

ants of its territory or, again, with its citizens 1 In

» Trist V. Child, 21 Wall.»449 ; Gray ?•. Hook, 4 Comst. 449.

2 12 Stat, at Large, 577.

^ "The fTcnlus and spirit of onr institntions are hostile to the exercise of

implied powers." Per Johnson, J., in Anderson v. Dunn, 6 Wheaton, 204.
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answering these questions it will be seen tliat some

very nice discriminations arise out of the necessary

subdivisions of political society and the varying defi-

nitions wliich have been given to the language which

expresses them. In fact, one of the elementary diffi-

culties which constantly confronts the student in tracing

the philosophy of government is that springing from the

variety of definitions attaching themselves to words. Un-

like most arts and sciences, the elements of which have

received similar definitions in all countries, legislation

has always been embarrassed by a confusion of language

born of local prejudice, habit, and religious behef. Such,

in consequence, has been the difference in meaning given

to the same word at different times and in different places

that it has often been made to represent ideas at once

dissimilar and incompatible. This has been more par-

ticularly the case with words expressing forms of gov-

ernment and the status of certain officers and classes of

citizens. Even writers on political philosophy have dif-

fered in their use of terms and given them at times a

meaning entirely local and circumscribed. Thus the

words Democracy, Repubhc, Commonwealth, and State,

have been tortured to represent empires as dissimilar

as the Persian, the Greek, and the Roman. In Russia

the Czar is still not only an absolute civil ruler, but

Pontifex Maximus as well ; and in England tlie mon-

arch is, in contemplation of law, a corporation sole and

also the spiritual head of the established Church. This

combination of dissimilar functions in the same person

irives rise to a dualitv of character not alwavs recon-

cilable with the different duties that are imposed upon

such a public officer. Nevcrtheh^ss, an explanation of

these seeming incongruities can always be found in the

constitutional history of the nation itself, wherein we

may trace the development of such paradoxes to the

3
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influences of social and ecclesiastical dogmas that have

preceded the creation of political institutions. In like

manner, terms of a more general significance are some-

tiuies bent and moulded to meet conditions supposed

to be temporary, but which may become permanent, as

in the use of the word " contraband" applied to escaped

slaves during our civil war, because of the fact that they

were " property" under the Constitution and could be

confiscated under the laws of war. Other examples

miofht be furnished if necessarv.

Thus, simple as appears the word " people" when

taken in its ordinary sense, yet when used in connec-

tion with representative government it is susceptible

of subdivision into two great classes, viz., first terri-

torial people, meaning inhabitants generally, of what-

ever age or sex ; and organic people, meaning citizens

qualified to vote. In the first-named class are also

included aliens and denizens temporarily sojourning

in the country, receiving the protection of its laws,

and in turn owing them allegiance ; w^hile in the

second class are included only those who have become

qualified under municipal laws to exercise the right

of suffrage. In Dred Scott v. Sanford^ the doctrine

was laid down generally that the words " people of

the United States" and " citizens" are synonymous

terms, and mean the same thing. This is unques-

tionably true in an international sense, the flag of

a country covering equally all its people, and giving

them the character of citizens. Hence citizenship of

the United States may exist separate and independent

from citizenship of the several States as a primary

status. But this form of citizenship is inchoate in

the several States so far as it relates to domicile,

taxation, voting, succession, and special privileges

' 19 How. 393.
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enjoyed by citizens in their own States.^ Tlicre

are "people" in every State who are not ''citizens"

of the State, neither voting, being taxed, nor ha\ing

a legal settlement therein.^ It is also well known

that there are no federal citizens for representative

or intra-state purposes. The citizens of territories,

althouiifh citizens of the United States, cannot vote

for president or vice president or governor of their

own territory, or justices of their high(.'st court, nor

are they eligible to the office of senator or representa-

tive in Congress. Nor can they sue the citizen of a

State in the Courts of the United States.^ Although

forming part of the people of the United States, they

do not yet enjoy the privileges of full citizenship.

The fact is indisputable that, until the adoption of

the Fourteenth Amendment, the Constitution con-

tained no definition of the word ^ citizen." The

Thirteenth Amendment had, indeed, abolished slavery,

and the Civil Rights Bill, which formed part of the

appropriate legislation under it, had given equal jural

rights to all persons within the jurisdiction of the

United States. But the word " citizen" still remained

undefined, because no distinction had yet been drawn

1 between the protective rights of citizens of the United

States and those of the several States, as was afterwards

done by the Slaughter House cases in exposition of the

Fourteenth Amendment.^ It will be seen consequently

that the word " people" means " citizens" only when

used in the Constitution, for that is a political compact

formed exclusively by the qualified voters in the several

' Paul V. Virrrinia, 8 Wall. 168.

2 Elk V. Wilkins, 112 U. S. 94.

» Hepburn et al. v. Ellzey, 2 Cranch, 445 ;
New Orleans v. Winter, 1

Wheat. 91.

16 Wall. 74.

/
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States, meaning its citizens alone, and not by the nn-

qualified people or inhabitants thereof generally.^

The right to participate in the affairs of government

not being an absolute birthright, but a concession made

by society to an individual on his possessing certain pre-

requisite qualifications, it follows that, in all forms of

representative government, persons under any civil dis-

ability are from that fact alone excluded from the poli-

tical people. However arbitrary may have been some

of these distinctions in the past, they form part of the

history of human society in every age, and their gradual

diminution, both in number as w^ell as austerity, are the

most significant marks of the influences of Christianity

upon political ethics in enlarging personal rights. In-

deed, the great contest of all contests which has occu-

pied human society from the first foundation of civil

government has been that between prerogative and

privilege ; between a ruling class already established

and one asking to participate in its powers and privi-

leges. The infancy of all monarchical governments is

a period of patriarchal supremacy in which personal at-

tributes in a few individuals constitute the foundation

of authority. Their will originates a rule of action for

the community and imposes a "settled, customary yoke"

of legality upon all beneath them. Such is the cradle

and nursery of prerogative—a fiction of sovereignty per-

sonified by a monarch living above the reach of legal

criticism or accountability. This was the doctrine as-

serted by Charles the First in his attempted arrest of

the chiefs of the opposition on the floor of the House

of Commons, and was again repeated by James the Sec-

ond in his imprisonment and prosecution of the seven

Bishops.

^ See also Ex parte Knowles, 5 Calif. 300 ; Blair v. Kidgely, 40 Mis-

souri, 63; Cooley Const. Lirn., p. 29; also chap. 17.
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In former times, tlierefore, wherever the people of a

country were, by virtue of any hiw or constitution, per-

mitted to govern tliemselves through representatives, the

term liberty as a civil right has been understood to mean

the right to do everything which the laws permitted.

Such is Montesquieu's definition, and it is in strict ac-

cord with the principle of the civil law. The ]\Iunicipia

of tlie Roman empire, though apparently clothed witii

tlie attributes of local independence and self-government,

could exercise no other rights than the laws of the em-

pire permitted. They enjoyed civil but not political

rights, could make regulations relating to worship, re-

ligious festivals and ceremonies, and even the adminis-

tration of their own private property and revenues ; but

no judicial power was accorded them beyond what we

should designate as police powers. Meanwhile all poli-

tical rights and interests continued to be centralized at

Rome.

Civil liberty, in the Roman law, always assumed the

existence of a personal sovereignty, from which all privi-

leges of action originally emanated ; whereas, in a mod-

ern republic, political omnipotence vests exclusively in

the people. Consequently, civil liberty with us is a ne-

gation of any general restraint, while in the civil law it

is an affirmance of a general restraint. In the United

States liberty means the right to do everything which

the law of the land does not forbid ; but, for purposes

of convenience and justice alike, in all well-governed

communities, the natural rights of citizens are held in

abeyance and subject to conditional limitations as hav-

ing lost some portion of their absolute character. This

is but an affirmance of the doctrine that every indivi-

dual, in order to live peacefully in society, must submit

to some abridgment of his natural rights ; for any ac-

knowledgment of government, says Brownson, implies
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that the citizen consents to submit his will to that of

a governing will located in the administration of the

State.i

All civilized nations recognize the fact that govern-

ment is founded in the necessities of our moral nature,

and that its methods of public administration must find

expression in forms or rules of conduct prescribed and

enforced, accepted and obeyed. " For instance," says

Mr. Austin, " it is a general inference from the prin-

ciple of utility that God commands obedience to estab-

lished government. Without obedience to ' the powers

that be' security is weakened and happiness, as a general

rule, diminished. Disobedience even to a bad govern-

ment is an evil."^ The duties of command and obedi-

ence being thus shown to be reciprocal give rise to two

classes of citizens, viz., those who govern and those who

are governed. Whatever the length or the tenure of

office these two classes cannot simultaneously be equal,

but one must relatively to the other be, virtute officii,

superior and magisterial. Paradoxical as it may seem,

it is nevertheless the fact that the servant of the people

when entrusted with office becomes, as the embodiment

of the law represented by that office, the ruler of those

who have politically created him.

In a representative democracy, therefore, government

is only another form of agency, in which the will of

the principal is assumed to be identical with the will of

the agent who enacts laws for the community. Besides

the mere fact of governing, a government must have the

right to govern, for its exercise of such a right without

authority constitutes usurpation. In a true democratic

republic, the underlying object aimed at is that of

maintaining the sovereignty of the organic people

' American Republic, title " Constitution of Government."
* Province of Jurisprudence, sec. 62.
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without popular (l(^s[)otisni, and personal liberty without

anarchy. In (lt>v(>l()[)in<j^ this theory ot" <j;()veinnient we

have secured union without fusion of States, and State

sovereignty without disint(>gration of the Union.

But since even in a republic the whole pt^ople cannot

govern and be governed at the same tini(% and since

also direct democracy, as distinguish(>d from representa-

tive democracy, is impossible outside of small communi-

ties, power and right to govern must be delegated by

the many to the few as a political st(^wardship. The

people, as before remarked, convert thcMr pul)lic servants

into governors pro hac vice, and rendc^r th(>mselves

subject to their legislation. It would be pure sophistry

then to argue that the people in a republic can never

be the subjects of their own government, and under

allegiance to its sovereignty, because they are the

authors of it ; when all will admit that the legislator

is everywhere amenable to the laws of his own enact-

ment. Hence rebelhon can have no legal justification

in a democratic form of government, being an attempt

at political suicide committed by a felonious minority.

The promulgation of a law of government is, in fact,

an imperative declaration of authority, and when ema-

nating from a competent source, binds all persons

within the territorial limits of that authority. AVhence

it follows, as a logical necessity, that all nuni indiscrimi-

nately owe allegiance to the laws in every government,

however despotic. This was the ground of defence

taken by the seven Bishops whom James II. sent to the

tower for r(>fusing to violate an act of rarlianu^it, by

reading a proelanuition of indulgence issued by the

King, suspending the operation of certain penal statutes.

Their counsel, among whom was the illustrious Somers,

took the ground tlnit in a constitutional monarcliy the

Khig had no power to suspend or dispense with the
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laws or statutes of the realm. In this he was sustained

by a verdict of acquittal. And history repeated itself

one hundred and fifty years after, when, on the floor of

the United States Senate, Daniel Webster charged

President Jackson with a similar attempt to trample

upon the Constitution by putting his will above the law

of the land, and spoke of him as claiming the same

preposterous pretensions of the Tudors and Stuarts.

The doctrine of the civil law, which had constantly

affirmed that whatever is agreeable to the sovereign has

the binding authority of law, was in the case of the

seven Bishops completely overthrown by the verdict of

a British jury, and the sovereignty of the written law

placed upon a fixed and constitutional basis. The

abdication of James, and the revolution of 1688 fol-

lowed close upon this overthrow of the doctrine of the

divine right of kings, with the correlative duty of

passive obedience in subjects. Henceforth, the con-

stitutional history of England exhibits a steady progress

towards the abridgment of prerogative in a class, and

the enlargement of privilege in the many. No sove-

reign since James has ever attempted to repeat the

follies which disgrace his administration. The " liber-

ties" of Englishmen as they were called, meaning the

Great Charters, the Bill of Rights, the Habeas Corpus,

all attributing personal rights to the English subject,

but which the Stuarts had so continuouslv disresfarded

and trampled upon, became each a statute law for the

British nation, and as such were incorporated in the Act

of Settlement of William and Mary.

Aside, then, from despotic forms of government w^ith

which, practically, we have no concern, the sources of

authority in a republic must be looked for in the people

as the integral repository of all power. It is a fiction

of law, that the whole people govern continually,
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because of their original riglit to do so ; but as a fact,

in the application of this doctrine to tlie political

necessities of a country, tlie dc jure govca-nnicnt of the

many is absorbed by transfer through delegation, in tlie

de facto government of the few. Mediately the people

rule, but immediately it is their representatives who

rule for, and over them. Therefore, as a corollary to

this proposition, the de facto government of a country

is the only one which can liave any international recog-

nition, since no other exists as such, even for domestic

purposes. Thus a government dc facto becomes one de

jure, simply because it exists. This w^as the ground

taken by the British and French governments in their

circular note of June 17, 1861, conceding belligerent

rights to the confederate States of America, as a ile

facto government. Although this measure provoked

great indignation in the loyal States, it had an unques-

tioned foundation in international law to rest upon, and

had even been practised by us in the recognition of the

revolted South American republics, made through the

revisions of our neutrality laws in 1818.^

E-everting again to the various meanings of the word

people, as descriptive of particular classes, it will be

discovered that the division into an organic and a

political people is not a new feature in government.

Nor is this classification the offspring of modern ideas

in State polity. These ideas were well recognized in

Rome, where the term " Populus Homanus," as officially

used in the promulgation of laws, never signified all

who were called Romans. On the contrary, the ple-

beians and the patricians were essentially a different

class, with originally different political privileges. The

plebs or plebeians, largely recruited from the inhabitants

• 1 Brightly, 732 ; Lawrence's Wheaton, p. 3G : Mellvaine v. Cox's

Lessee, 4 Cranch, 212 ; The Santissima Trinidad, 7 Wheat. 337.
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of conquered towns, or coming as voluntary emigrants

upon lioman territory, had no tribal connection, no

place in the comitia, and no share in any of the

departments of government. They were consequently

outside the pale of the political privileges possessed

by the patricians or political citizens. This exclusion

was so sharply drawn and maintained by positive

enactments, that it will be sufficient in illustration

to recall the famous defence of Cicero of the poet

Archias, who was prosecuted for assuming the rights

of a Roman citizen while living in one of the provinces.

Nor did these distinctions arise then any more than

they do now, in modern governments, from the arbi-

trary exactions of caste or class. They belong rather

to those inherent necessities of distinguishing between

those who can, and those who cannot with safety be

entrusted with a part in the affairs of government, at

different stages of its development; and which facts,

if overlooked, would convert legislatures into mere
mob assemblies of the whole people happening to be

at any given place at any particular time, and enacting

laws without regard either to vested rights or constitu-

tional limitations. This would constitute not a republic,

but a direct democracy.

On the basis of a merely personal equality, such

assemblies must necessarily consist of all citizens

indiscriminately, and any systematic legislation would,

in consequence, become impossible. Every intelligent

mind recognizes the fact that there are things which
human law, whether promulgated by kings or legisla-

tures, cannot alter. They are related to the course

of nature^ and the moral government of the universe.

Mankind adopt them everywhere, and independently

of coercion or imitation, because they are found

agreeable to natural reason, and present themselves
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to the human mind in every n^j^e as self-cvifh-nt truths

connected with our social life, and apjjrovcd by hnii^

experience. They are in the nature of ])riinary or

necessary beliefs, and tlu^r imperative controls the

aspect vmder which reason views them. When tliis

is once conceded, the question, as to the authentic

interpretation of the problem, ceases to be a matter

of argument, and ])ass(*s at once into the domain of

the convictions. Therefore it is that in the United

States, the organic and not the territorial people are

sovereign, because it is from the organic people that

citizens can be made. The right to vote is a privilege

regulated by municipal laws, and inhering exclusively

in the States, who may concede it to their citizens or

others, upon conditions not repugnant to the supreme

law of the land. Nor does the mere exercise of this

right constitute a party a citizen, since foreigners not

naturalized may be allowed to vote under certain con-

ditions.^ In some States it is sufficient that a party

has declared his intentions of becoming a citizen, to

entitle him to vote. It will thus be perceived that

suffrage with us occupies an inferior place to that

which it held in Rome, or holds now in most European

countries. The ancient mistress of the world did not

bestow political rights upon all citizens equally. Only

those who had the jus sujfraijlum with the jus honorum

had the complete citizenship ; while those who had the

jus privatum, which included the right of marriage

and of commerce, were esteemed citizens, but of an

inferior class. They could neither vote in a tribe nor

enjoy any offices of magistracy. These barriers of

political discrimination were not peculiar to Home

alone, nor confined to her day. Limited suffrage has

existed in England since the earliest times, and is only

• Dred Scott v. Sanford, 19 How. 37o ;
Cook-y, Const. Lim. 599.



44 CONSTITUTIONAL LEGISLATION.

now making rapid progress towards enlargement. Such

is the tenacity of life of old traditions and usages, when
based upon distinctions of caste.

In tracing the genesis and growth of representative

government upon this continent, it is easy to see that

the founders of the republic had before them, as their

guide and stimulus, the memory of those struggles for

civil liberty which they had witnessed at home. They

had been taught the duty of passive obedience, both to

the prerogative rights of the king and the prerogative

rights of the church. They had also been schooled in

the doctrine that the only attitude which the subject

could assume towards the government was the attitude

of a suppliant. They knew that the people had no

rights as against the crown, the church, or parliament,

but that every franchise they enjoyed was a privilege

revocable at the pleasure of some master. And as they

saw little hope of any immediate or of any extensive

reformation under the Stuarts, they came to this new

land to organize "a civil body politic," which should

recognize no other foundation, and no other source of

power or authority, than the conventional will of the

people. When, therefore, in obedience to this determi-

nation, they separated themselves from a monarchical

form of government, by repudiating their allegionce to

it in the Declaration of Independence, they sought above

all things to establish a republic of equal States, which,

resting upon the sovereignty of the people as one nation,

should, at the same time, combine all the available

principles of a constitutional government like that of

England.

Whatever repugnance they may have felt towards its

statute law as the fruitage of oppressive legislation, or

towards its judiciary as the pliant tools of royal injus-

tice, was never felt towards its common law. And here
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a siiiij^ular antag^onism arose betw(MMi the mother country

and the colonists. The latter, as JMi<^lishnien, still

claimed the right of appeal to the common law of England

in matters of government, while the British ministry as

resolutely denied that the common law had any personal

extent outside of Great Britain. In consequence of

which they maintained that the rights of tiie colonies

were to be determined solely by a law having a like ter-

ritorial extent in and for the particular colony, and that

such a colonial law could originate solely in the will of

tlie king and parliament legislating for the colony.

This doctrine was all tlie more remarkable, by as

much as it virtually contradicted the language of every

colonial charter, save that of Pennsylvania, in each of

which it was declared that the colonists and their chil-

dren should have all the rights of subjects born in Eng-

land. It goes without saying that this was one of the

great issues which hastened disruption and justified

revolution.

Even after the revolution of 1688 t^vo conflictinir

forms of government existed in the colonies ; one

founded upon the king's prerogative, the other upon
the supremacy of Parliament. As late as 1702, the

Chief Justice of New York announced that, in the plan-

tations, the king governs by his prerogative, and their

law is what the King pleases.^ The possibility of a rev-

olution was evidently not before the mind of the court

declaring this dogma of sovereignty, the logical conse-

quence of which was fatal to monarchy. For, if no

other sovereignty existed in the colonies than the pre-

rogative of the King, then when that prerogative was

thrown overboard at the Eevolution, sovereignty de-

scended to the entire people of the colonies, and they

' Bancroft, vol. 2, p. 333.
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became a nation as declared in the preamble of the Con-

stitution of the United States.

Nevertheless, this veneration of the colonists for the

common law did not perish even amid the conflict of

arms. It not only survived, but received recognition in

the tribunals of every jurisdiction, whether federal or

State. It was reasserted in the constitutions of the

original thirteen States ; and among the earliest decisions

of our federal courts are to be found frequent affirmances

of the doctrine that the colonists brought with them the

common law of England ; that it was to be regarded as

the underlying law of the land, and that, under the

principle of national continuity, this body of customary

law was to remain a rule of jural conduct so far as it

was applicable to their new situation. Therefore, that

English judicial decisions pronounced previous to our

Declaration of Independence, and construing statutes

then in force in the mother country, were to be received

here as part of any such statutes as we had adopted.^

But although the colonists adopted the common law of

the mother country as the foundation stone of their own
jurisprudence, they took care to eliminate those preroga-

tives of class, with their traditional dignities of person,

and those systems of fiefs and tenures with which feudal

customs had both encumbered and fettered British inde-

pendence and legislation. The first direction in which

the principle of personal sovereignty exhibited itself was

in the change made in tenures of land by rendering them

allodial. Base fees, socage tenures, and other feudal in-

cidents were assailed in the legislature of New York as

early as 1786, and subsequently annihilated by the Re-

vised Statutes.^ Satisfied that no republic could be suc-

' Terret i\ Taylor, 9 Cranch, 43 ; Pawlct v. Clark, 9 Ibid. 292, 333
;

Van Ness r. Packard, 2 Peters, 137 ; Sedgwick on Constit. Law, 2d ed.

p. 67.

* 3 Kent, 657. Laws of 1786, chaps. 12 and 36.
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cessfully founded upon ;i form of society ost;i])lisli((l to

pcrpc^tuate estates by entail and to u{)liold class pri\i-

le<i:(^s by li(^reditaiy succession, tbc^y be^^an by enuiici-

atin<j^, as their fundamental doi^mii, the sover(n;L^nty of

the people, acting in convention and through represent-

atives selected by themselves, to express their will in

legislation. In this sense they established a goverii-

ment of the people, by the people, througli the people,

basing it upon personal liberty and a paramount title

to the soil embraced within the territorial limits of the

State. Fully aware also of the fatal vicissitudes attend-

ing most republics in the past, and anxious to give to

eacli State a living interest in the perpetuity of the

Union, they inserted in the Constitution a provision

guaranteeing to each State a republican form of gov-

ernment, even against its own dissent, if ever expressed

in the future. In this way they resolved that the Union

should constitute a nation of States and live or die as a

political unit. No State, and no number of States, can

therefore disband it. Its establishment came directly

from the political people expressing themselves in con-

vention, and its dissolution can only be accomplished by

them in a like solemn and legal manner.

But in using the term republic the fact must not be

overlooked that it is a word of very variable significance.

It has been equally applied to aristocratic governments,

like that of Home; to monarchical, as were those of

Sparta and Poland, as well as to the Italian States, the

United Netherlands, and the Helvetic Confederation.

The word, when unqualified, expresses simply the whole

estate of a community in rights, whether legal, moral, or

political; but it neither describes nor defines the origin

of those rights, and leaves to conjecture the form under

which they are personified in government. In modern

times, indeed, the term republic has by almost universal
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consent come to mean a democracy ; but inasmuch as

practically no pure democracy can exist, since where all

are equally governors there can be none governed, and

since also government implies subordination, which in

its turn includes the duty to obey as well as the right

to ordain, so it follows, as a logical consequence, that

by a democracy we are to understand a democratic re-

public, or a government of the people through and by

means of their own selected representatives. " In order

to constitute democracy," says Lord Brougham, " it is

necessary that the people should be either formally or

substantially possessed of the supreme power, not shar-

ing At with any power independent of themselves, still

less exercising authority subject to the control or revi-

sion of any other independent body."

Such, therefore, are the sources of authority in a demo-

cratic government, which, in all its forms, has still to

limit the manifestation of this authority to the few ; for

although the majority rule dejare they cannot de facto

^

as was well seen in ancient Athens, where a full assem-

bly of the people numbered between 5000 and 6000 citi-

zens, among whom very little order prevailed and by

whom, in consequence, very little useful business could

be transacted.^ Upon this point the philosophic Mon-

tesquieu correctly observes that " it is the fact of there

being physical limits to a pure democracy which has

rendered representation necessary."- The Athenian as-

sembly was only a mob of equals trying to govern the

1 When a city cliarter was granted to the town of Boston in 1822 the

nnmber of qualified voters had risen to 7000. At that time, whenever a

town meeting was hehl on any exciting subject Faneuil Hall was so crowded

that only those who obtained places near the moderator could hear what was

going on. The control of such an assembly was consequently in the hands

of any determined men who chose to push themselves to the front, while the

majority were practically excluded from any participation in the proceed-

ings. Quincy's Municipal History of Boston, p. 28.

2 Book 8, ch. IG, 17, 19, 20. -
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republic without bcins; abl(>, ;it tlic outset, to <j^(A('ni

themselves. Tlie iK^cessity of i^ovoruin^r throui^^h repre-

sentatives became, therefore, very soon niaiiifcst, and

the Grecian leagues, which were an advance in forms

of government upon the Athenian legislature, may be

considered as the earliest attempts to engraft a federal

character upon a pur(>ly democratic government. These

leagues have always been considered among the best

models of popular government which the civilization of

that day has exhibited. With a wisdom rarely equalled,

and never surpassed, their founders early recognized the

expediency of balancing the federal against tlie purely

democratic elements, so as to insure a permanent check

upon the ever-shifting tendencies of a popular assembly.

It was from these examples of popular government that

the founders of our Republic drew their inspiration, and

the frequent allusions to them in the pages of tlie Feder-

alist and the writings of John Adams show the estimate

in which they were held by our early statesmen.

It is a settled truth in the history of constitutional

jurisprudence, that no constitution has ever endured

which was written as a whole, instead of being evolved

by slow and steady increments of growtli from the

organic and social tendencies of a pc^ople. Our own

federal constitution has been enlarged by already

fifteen amendments, the majority of which have intro-

duced either new guarantees to civil rights, or new

limitations upon the powers of government. The same

has been the case with the States, in most of wliose

constitutions provisions are made for periodically re-

vising them as a wliole, without, at the same time,

preventing occasional clianges as circumstances may

require.

It is this steady infusion of the domestic life, wisdom

and moral qualities of a community first into its common



50 CONSTITUTIONAL LEGISLATION.

law, and next into its organic law which alone gives

vitality to a written constitution, because it then

embodies the ripe product of many years of continuous

preparation. As evidence of this we can appeal to

history. Experience everywhere shows that a high

state of political intelligence and culture is essential

to the permanency of a federal government. Therefore,

such a state is only reached through slow and successive

stages of political evolution. It marks a period of

national manhood which requires time for its attain-

ment, llepublics are not made by merely promulgating

a charter. They must be born from the spirit, from the

intelligence, and from the moral culture of the nation.

Without these concomitant elements, they cannot last.

The shores of time are strewn with the wrecks of

Roman, Grecian, and Italian republics ; and if we

would determine by a single example how truly a written

constitution is evolved by a course of circumstances

always moving a nation towards one pre-determined

conclusion, it is only necessary to point to the differ-

ence between the United States, as the best outgrowth

of the English Commonwealth, and France, the nursery

of political convulsions always tending to, but only

recently, reaching a permanent republicanism. The

radical difference between these two countries in per-

manency of administration is strikingly illustrated in

the following chronological chart:

—

Since the inauguration of the republic of the United

States in 178^), France has had fourteen varying forms

of government, viz :

—

1st. A constitutional monarchy under Louis XVI., in

1789.

2d. A convention, 1792-5, three years.

3d. A directory 1795-9, four years.

4th. A consulate for a term 1799-1804, five years.
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5th. An emperor in Napoleon I. 1804-14, ten years.

6th. A constitutional king in Louis XV^lIl., 1('^14.

7th. An emperor in Napoleon 1. r(»store(l, 1815.

8th. A constitutional kin<^ in Louis XVIIL, 1815.

9th. A constitutional king in Charles X., 1824-^30,

six years.

10th. A king of the French in Louis Philippe,

1830-48, eighteen years.

11th. A provisional government, 1848.

12th. A president for four years, 1848.

18th. An emperor in Napoleon III., 1852-69, seven-

teen years.

14th. A republic, 1869.

In ninety-six years France has enjoyed only twenty-

five years of republican government, and up to 1869

had never been able to endure one for more than four

consecutive years.

Strange as it may seem, this instance of political

instability is not wholly without precedent in modern

times. For, during the most important period of English

constitutional history, when the postponed rights of

popular sovereignty were slowly asserting themselves

against the obstacles of ancient creeds and hereditary

institutions, during the formative period, in fact, of

true representative government, the nation continued to

alternate between the extreTnes of prerogative and the

extremes of privilege— thus, " in the short space of seven

years," says Macaulay, the supreme power had been

held by—
1st. The long Parliament.

2d. By a council of officers.

3d. By Barebones' Parliament.

4th. By a second council of officers.

5th. By a Protector according to the instrument of

government.
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Gtli. By a Protector according to the humble petition

and advice.

7th. By the long Parliament again.

8th. By a third council of officers.

9th. By a long Parliament for the third time.

10th. By a convention, and

11th. By a king at the restoration.^

Heturning to our own country, it may be said that in

the United States there are but few lingering principles

of feudal extraction still infecting our jurisprudence,

and their number grows less with every revision of our

law^s, w^hether organic or statutory. Jurisprudence,

therefore, is keeping pace with the genius of govern-

ment. The time is close at hand also, when, except

for the purposes of historical illustration, no American

court will need to seek for the law within the law, by

the light either of Gothic or of Koman civilization.

This was the point originally aimed at by the founders

of the republic, and it has been closely pursued in the

lesfislation of every State since the devolution. Dis-

embarrassing themselves of even the few remnants of

feudal obligation still clinging to the laws of England,

they borrowed from that source only its latest and most

liberal rubrics, such in fact as wrested from prerogative

its strongest bulwarks, by conceding to the voice of

the nation the power to be heard in courts and

legislative assemblies. It is idle, therefore, from the

American standpoint of legislation, to review the con-

stitutional history of European representative govern-

ments, for outside that of England they have no

connection with the facts of our own, established

as it was by the conventional will of the people,

expressing itself in a written and rigid constitution.

With such a consecrated instrument as this, no citizen

' Essays: Sir William Temple. -
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need fear any encroachments upon liis civil rights or

personal liberty. Nor, wlien he recalls the four hun-

dred years of political tribulations through which the

English people passed from Magna Charta to the Bill

of liiglits, including among them the terrors of a civil

war, can he fail to be grateful that the United States

was introduced into the great family of nations, pre-

cisely at the most opportune moment for profiting

by the political triumphs of English republicanism.

Without 'the recognized value of those constitutional

guarantees which the British people had wrested from

the ancient prerogatives of the crown, our own form

of government would have been not simply tentative,

but essentially inchoate in the very foundations upon

which alone a union of sovereign States can legally

be perpetuated. It was from an earnest conviction of

the necessity of forming a national government, based

upon an act of political self-incorporation, that the

citizens of the original thirteen States, soon after

securing their independence, hastened to exchange

their Articles of Confederation for the more positive

instrument known as the Constitution of the United

States. The reasons for such a course are fully

explained in the Federalist, the contributors to which

have very justly been regarded as the wisest expounders

of the principles of federate government in any age or

country.

It is only those governments that are founded upon

laws and not upon persons that give any promise of per-

petuity ; it is only impersonal institutions represented

by fixed laws and conventions that have within them the

elements of indefinite duration. The English Constitu-

tion, down to the period of the Commonwealth, was a

rope of sand which any sovereign could break at will.

The idea of government was entirely merged in that of
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prerogative. Accordingly, the change effected by the

E-evokition of 1688 was radical. " It broke," says Hal-

lam, " a spell that had charmed the nation ; it cut up

by the roots all that theory of indefeasible right and of

paramount prerogative which had put the crown in con-

tinual opposition to the people." Consequently, it trans-

ferred the power of the government from the hands of

the king to that of Parliament forever. The British

Constitution has been strengthened by every subsequent

incorporation of the element of popular sovereignty into

its provisions, as has successively happened under the

Catholic Emancipation Bill, under the various reform

bills, and under the late suffrage acts. The true foun-

ders of States are thus seen to be not the conquerors of

the people who rule with the sword, but the tribunes of

the people, who teach them how to govern themselves.

It is the work of Hampden, Locke, Milton, and Sydney

which has made constitutional liberty an established fact

in England; and, in like manner, it is the work of Wash-

ington and Franklin, of Adams, Jefferson, and Hamilton,

that has given us a constitutional Union which, having

successfully withstood the shock of a great civil war and

the perils of legislative reconstruction, bids fair to endure

as the most stupendous monument of political sagacity

ever reared by the genius of man.
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CHAPTER 11.

ORGANIZATION AND DEVELOPMENT OF REPRESENTATIVE

GOVERNMENT IN THE UNITED STATES.

The growth of the principle of popular government in

America is the logical consequence of certain definite

causes which are fading from view in the changes inci-

dent to our rapid development. These causes no longer

appear upon the surface of our daily life; they no longer

affect our social relations—no longer regulate the enjoy-

ment of our political rights nor limit the freedom of our

civil or religious privileges. They have disappeared be-

fore the liberalizing and levelling tendencies of demo-

cratic ideas and form no part of the present scheme of

political society in any portion of our country. To at-

tempt a study of the present aspect of representative

government in the United States, without a previous

knowledge of the underlying causes which led up to its

possibility, would prove as unsatisfactory in its results

as it w^ould be to begin the study of mankind in entire

ignorance of such a period of time as that of childhood

and infancy.

In our present inquiry we shall accordingly have to

pass from that time when " governments chartered

liberty" to the time when the people began to charter

governments and delegate to them certain powers of

sovereignty.

The growth of free institutions, like that of the human

body, is a growth from within. They are more truly

evolved than created, and are more in the nature of ex-

pansions of germinal ideas which have long been nursed
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in the bosom of communities. Geographical limitations

and political vicissitudes may temporarily retard the de-

velopment and maturity of such ideas, but the seed will

grow nevertheless, and in the fulness of time the fruit

will be garnered by the children of the sowers in some

future temple of constitutional liberty. Such has been

the history of the genesis of free government in our own

country, and it is to the manner of this growth, in its

chronological development, that we must now address

our attention.

The fundamental idea which animated the English

colonists in their settlement of Virginia and New Eng-

land was not that of a change in their form of govern-

ment. Both Episcopalians in Virginia and Puritans

and Separatists in New England clung to the political

institutions of the mother country. E,ev. Messrs. Cotton

and Ward, who were appointed a committee to draft a

body of laws for the Massachusetts colony, and who

represented the popular sentiment of their day, were

outspoken monarchists, and what the clergy taught the

laity acted. ^ Hence they did not repudiate their alle-

giance to the British crown, nor even think of it, in

their migration to this western wilderness. On the con-

trary, they still claimed to be loyal subjects of King

James, and asked and accepted from his hands the pro-

tection and authority of a royal charter. But the char-

acter of these emigrants was radically dissimilar. This

dissimilarity, added to economic reasons belonging to

soil, agriculture, domestic and ecclesiastical institutions,

operated in certain colonies to retard the growth, and

to diminish the influence of those ideas of representative

government which all colonists alike had brought from

their native land. They had lived where ." thousands

of small communities enjoyed the privilege of self-gov-

> 2 Winthrop, 155.
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ernmcnt, taxing themselves tlirouj^^h their representatives

for local objects, meeting for discussion and business,

and animated by local rivalries and ambitions." Such

is Sir Erskine May's description of the parish govern-

ments of England.^ Consequently in Virginia, as in

England, the parish was the image and reflection of

the State. Inasmuch also as in the parish the doniiuaut

principle was that of allegiance to an established cliurch

which inculcated the doctrine of passive obedience to

the secular authority, the Virginia emigrants were only

transplanted Englishmen, but without the democratic

ideas which the Massachusetts colonists brought over

with them. The difference in ideas of self-government

between two communities, one of which adhered to a

State church governed by a house of Bishops, and one

of which adhered to a free church governed by a creed

and a discipline of its own making, is a difference in

fundamental ideas of government which admits of no

compromise. All free, representative government must

be based upon convention and contract, and not upon

dogma or tradition. This was the political creed of the

English colonists in America. Nevertheless, some re-

straining obstacle to its practice did undoubtedly exist,

for although Virginia established a representative as-

sembly as early as 1619, which was over a year before

the landing of the Pilgrims at Plymouth, and adopted a

written constitution in 1621, being, as Bancroft asserts,

" the first State in the world composed of separate

boroughs where the government was organized on the

principle of universal suffrage ;" and although Maryland

was the first to exhibit the true spirit of toleration and

rehgious freedom, still the cause of republican govern-

ment did not make such rapid progress, nor exert such

^ Const. Hist. vol. 2, p. 461 ; Creasy on the English Constitution, p. 2 75.
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external influence as in New England,^ where two most

potent elements were at work leavening the domestic life

of its infant commmiities with the germs of civil liberty.

Those two most potent elements were the Congrega-

tional Church system and the system of town govern-

ments. In tracing, therefore, the gro\vth of our present

political system during its colonial days we must con-

cede to the above-mentioned causes a power not else-

where present in equal force—a power, in fact, whose

larger operations and results will, in the light of histori-

cal evidence, justify us in assigning to it a dominant

place.

The primary reason underlying the colonization of

New England was unquestionably a religious one,

although combined with a spirit of commercial adven-

ture ; in consequence of which local government among

the colonists as^sumed from the very beginning an eccle-

siastical complexion. These colonists in particular were

disposed to follow the laws of Moses more than those

of England, endeavoring in many ways to imitate the

Hebrew Commonwealth. None but freemen were eligi-

ble to office, and none were qualified to take the free-

man's oath save those wlio were twenty-one years of age,

of sober and peaceable conversation, orthodox in the

fundamentals of religion, and possessed of a ratable

estate of the value of .£20. It will thus be seen that

the test of religious orthodoxy was made an indis-

pensable prerequisite to the enjoyment of the rights of

citizenship, and the basis of the Puritan Commonwealth

became, accordingly, ecclesiastical.

Asserting that all forms of civil government were

the ordinances of man, the Pilgrims regarded the

State as only a secular organization, and desiring to

• Story on the Const., vol. 1, p. 26 ; Frothingham, Rise of the Republic

of the U. S., p. 18.
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impress upon it a complexion of sanctity, they made
the church political in okUt to make th(; State

religious. Doubtless their tli(H)ry of a "civil body

politic" was the outgrowth of rc^puhlican ideas finding'

their roots in that instinctive principle of the Germamc
races, which led them to adopt as a political creed the

doctrine that, where laws were administered, there tliey

should be made ; that the will of the community could

be legally expressed only through the individual action

of its citizens, and that, without this precedent consent

of the governed, no free government could exist.^

Throughout the entire period of our colonial exist-

ence, the fear of diocesan Episcopacy continued in

New England as a stimulus to Congregational Church

government. The conduct of the English hierarchy,

in using the arm of the civil power for the purpose of

prosecuting non-conformists, had left an ineradicable

dread of the Episcopal priesthood upon the minds of

the dissenting colonists. Nor was this to be wondered

at, in the presence of such historical proofs as the

legislation of the mother country afforded, that episco-

pacy was not so much sacerdotal as it was governmental.

In a letter written by John Adams in 1815, he recalls

the prevalence of this apprehension as a stimulus to

the formation of popular government, in the following

words :
" Where is the man to be found at this day,

when we see Methodistical Bishops, Bishops of the

Church of England, Bishops, Archbishops, and Jesuits

of the Church of Eome with indifference, who will

believe that the apprehension of episcopacy contributed

fifty years ago as much as any other cause to arouse the

attention, not only of the inquiring mind, but of the

common people and urge them to close thinking on

the constitutional authority of Parliament over the

' Oliver, Puritan Comm., 99.

\
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colonies. This nevertheless was a fact as certain as

any in the history of North America. The objection

was not merely to the office of bishop, though even

that was dreaded, but to the authority of Parliament

on which it must be founded."^

In this separation from the Church of England, the

colonists were only carrying out the principles of their

sect at home, and were aiming at the establishment

of a Parliamentary church founded upon Presbyterian

government, instead of a church founded upon an

incorporated hierarchy, having the king for its supreme

head. Accordingly, the citizen deriving his political

qualifications from his church membership, would very

naturally be inclined to mould and shape the political

society of which he was a member, in conformity to'

the higher law of church government which had

imparted to him his civil qualifications. The govern-

ment of the church being essentially conventional and

congregational, all members being qualified to sit and

vote, it is easy to see whence sprung the rudiments

of representative government in New England, and

how its prosperity there hastened the dissemination of

democratic ideas.

With the early history of the Congregational Church

system of New England, we are not at present con-

cerned. It is sufficient to say that it played an

important part in laying the foundations of our free

government, through its pervading influence in both

the establislimeut and the government of towns. And
as in English representative government tlie town or

parish has always been the political unit, so the town

grew up in New England around the meeting-house

and because of the presence of the meeting-house,

precisely as in England, tlie parish grew up around

^ Works, voL X. p. 185.
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the church. At common hiw there; could Ix^ no p;iiis]i

without a cliurch, because the presence of a church

stimulated the growth of municipal institutions, and

as a parish was synonymous with a town, so there could

be no town in law unless it had a church, together

with celebration of divine service and administration

of the sacraments.^ These are elementary principles

in the growtli and development of modern communities

of Germanic origin. AVriters upon government point

to the fact that in a representative democracy the town

or communal constitution forms the political unit of the

Commonwealth, and they trace the foundations of both

Switzerland and the United States to this free, commu-

nal constitution, the absence of which in France, says

Bluntschli, shows that the French have no natural

tendency to a republican form of government.- ,

This principle of making the Church the nucleus of

the Commonwealth first arose under Constantino and

accompanied the great reformation introduced by Chris-

tianity. Under its hifluences the parish took the place

of the municipmiv even in the R-oman empire, whose

sovereigns deprived the municipal magistrates of part

of their authority and gave it to the bishops.^

It is important, therefore, to cast a glance, however

brief, at those town governments which were the real

nurseries of our political institutions. They were the

offspring of that Anglo-Saxon spirit of self-government

which is ever prone to organize the machinery of a poli-

tical society whenever a body of freemen can meet in a

primary assembly. No matter by what name such as-

sembly may be known, whether as a parish, a school dis-

trict, or a town meeting, the essential spirit of the old

Saxon folk mote manifests itself in resting all right of

1 AVood's Inst., p. 3. * The State, ch. 22-3.

3 Guizot, Rep. Gov., 190.
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action upon the sovereignty of the people. Necessarily

in these small communities, where the inhabitants were

of a like mmd in their religious and political views, it

was an easy step towards the maintenance of a Com-
monwealth government to subdivide the general terri-

tory into conveniently small sections, each one of which

could maintain an autonomy of its own; hence the town

became an incorporated republic, selt-governing and self-

sustaining and possessed of all the attributes of political

independence. This was the case in all the New Eng-

land colonies, their towns enjoying varying degrees of

political authority. In most instances, they undertook

to govern themselves in obedience to rules prescribed

by the General Assembly of the colony under whose per-

mission they were founded ; but in some parts they were

self-created by the voluntary action of the inhabitants in

occupying a certain portion of territory and organizing

themselves into townships. A noteworthy instance of

this kind was that of the tliree Connecticut towns of

Hartford, Wethersfield, and Windsor, who by a federa-

tive union are said to have formed the first American

constitution of government based upon the sovereignty

of the people. So far, indeed, was this spirit of town

autonomy carried in Connecticut that, according to one

of her historians, it was the town that created the State

and continued the residuary legatee of all political power;

so that in any question of doubt between the State and

the town as to the exercise of any particular power, the

town had always presumptively a prima facie right, while

the State had to establish its own.^ Several causes com-

bined to organize these political societies. Those causes

' Connecticut, by Alexander Johnson, in American Commonwealth Series,

page 61 ; also The Building of a New England State, by the same author,

in Johns Hopkins Publications, first series; Joel Parker, in IMassachusetts

Historical Society Transactions for 1866-7 ; Prof. Channing, in Johns Hop-

kins Publications, second series.



ORGANIZATION OF REPRESENTATIVE GOVERNMENT. G3

were partly religious, partly domestic, and partly politi-

cal. The presence of the meeting-house as a nucleus for

the assembling of co-religionists served, first of all, to in-

augurate the township by enlargement of the original

hamlet ; next, the necessity of corporate municipal

powers for purposes of government accompanied and

£rrew out of the subdivision of land into freeholds.

As a historic fact local self-government had long ex-

isted in England in the scn'eral counties and parishes,

for the parish was really the foundation of the town.

It enjoyed the right of levying taxes for the support

of the C'hurch ; and public assemblies of all its house-

holders, regardless of property qualifications, were fre-

quently held for purposes relating to government. The

vestry meeting was the local legislature for enacting by-

laws touching all matters of public concern. Besides its

functions as a self-governing body, the parish became

the political unit of the county and national administra-

tions. It was also used as a military district and the

starting-point for the collection of taxes. ^ The town-

ship in itself represented the ancient Saxon tithing,

Avith its assembly of freemen and its democratic polity.

All these rights, privileges, and immunities of a Brit-

ish subject at home were brought by the early emi-

grants to America and established in the various plan-

tations, parishes, and towns of the difterent colonies.

To these was added the great privilege of liolding lands

exempt from feudal tenures.

These estates, constituting the freest manner of

holding land then known to the English law, were

created in accordance with the provisions of the charter

of New England, known as the great patent, which

gave to the grantees the power of holding lands in free

and common socage, and not in capite. The right to

' Toulmin Smith, The Parish, p. 125.
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control the alienation of lands belonged to the towns.

There were only two classes of citizens at that time

—

the one known as proprietors, who were tenants in

common of town lands, and other inhabitants who were

not. This exercise of colonial authority in the grant-

ing of township lands was assumed by the General

Court, which, according to the original charter of the

Massachusetts coh)ny, consisted not only of the appointed

officials, but of the whole body of freemen.^ Such

estates were practically allodial, and the land, in its

subdivisions, was usually granted to groups or bodies

of persons. The meeting-house in New England, and

the Church in Virginia, were the pivot around which

everything revolved, and as Puritanism and Congrega-

tionalism were freer systems than Episcopacy, the

dominant form of church government became practi-

cally the form of social and political government in all

the towns. When settlements became separated for

the support of the Gospel, they necessarily became so

also for local and temporal purposes, and towns were

set off according to the wants of the time and the

locality. Moreover, both Pilgrims and Puritans being

dissenters who had fled from the hierarchy at home, it

was very natural that they should establish a church

without a bishop, and govern themselves according to

a creed whose polity, rules, and discipline were regulated

by the votes of its members. This was congregational

action, and its close resemblance to democratic govern-

ment in temporal affairs needs not to be pointed out.

In the revision of the laws of the colony made at a

General Court held in November, 1636, the town of

Plymouth was empowered to exercise a distinctly local

or municipal government, and it was further enacted

that Scituate and Duxbury should become townships

' Howard, Local Const. Hist, of the U. S.
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with like principles, but all subject to tlie pul)lic

ordinances of the general government of tlie colony.

Judge Parker is of opinion tbat this was tlie origin of

the first three towns in Massachusetts. However this

may be, the above review of the colonial records

presents this example as a type of what took place in

Other parts of New England.

The framework of a political society based upon

democratic government in church and town, having

been strengthened and enlarged in obedience to the

growing wants of the colony, became speedily the

model for further applications of the doctrine of

popular sovereignty. Up to the year 1635, the com-

pact signed in the cabin of the Mayflower had been

the only organic law of the community. This famous

compact was in the words following, viz :

—

'' In the name of God, Amen. AVe whose names

are underwritten, the loyal subjects of our dread

sovereign Lord King James, by the grace of God, of

Great Britain, France and Ireland King, defender of

the faith, etc., having undertaken for the glory of God,

and advancement of the Christian faith, and honor of

our King and country, a voyage to plant the first

Colony in the northern parts of Virginia, do by these

presents solemnly and mutually, in the presence of

God and of one another, covenant and combine our-

selves together into a ' civil body politic' for our better

ordering and preservation, and furtherance of the ends

aforesaid ; and by virtue hereof, to enact, constitute

and frame such just and equal laws and ordinances,

acts, constitutions and offices from time to time, as

shall be thought most meet and convenient for the

general good of the Colony imto which we promise all

due subjection and obedience."

Under this compact or agreement the colonists had
5



66 CONSTITUTIONAL LEGISLATION.

lived for over fourteen years, during all which time

they had adopted no constitution, and recognized no

principle but that of allegiance to the king and the

controlling power of the majority of the people in the

transaction of public affairs. Meanwhile the absence

of any persons learned in the law seems to have per-

mitted a very lax system of administration to grow up.

For, although the laws of England were considered of

binding authority until altered or repealed by colonial

statutes, still, even as to the latter there appear to have

been no lawyers to interpret them ; and no magistrates

whose knowledge carried any weight in their opinions.

For want of better guides, they had to resort to the

clergy as the only learned members of the community

who could master the subtleties of interpretation, in re-

lation to their colonial statutes. But even these coun-

sellors were not always capable of applying them to the

actual necessities of civil government, or of directing an

orderly procedure under their provisions. So marked

was this ignorance of positive law that many crimes were

neither declared, nor defined, and when a criminal was

apprehended they hardly knew what disposition to make

of his case. Thus, after one John Billington, who
committed the first murder in the Plymouth Colony, had

been duly indicted, tried, and convicted the Court

doubted its authority to inflict the punishment of death.

In consequence of which, the advice of Gov. Winthrop,

and the ablest men of the Massachusetts Colony was

sought in order to solve this judicial puzzle.

But the necessities of justice and an orderly adminis-

tration of government requiring that the body politic

should be ruled by law, rather than by opinion, at a

Court of Associates held on the loth of November,

1635, the following declaration in the nature of a
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second compact was agreed upon in the words follow-

ing, viz:

—

" We, the Associates of New Plymouth, {•omiiiL^ liither

as freeborn subjects of tin; State of England and en-

dowed with all and singular the privileges belongini; to

such, being assembled, do ordain that no act, imposi-

tion, law, or ordinance be made or imposed upon us at

the present or to come, but such as shall be made and

imposed by consent of the body of the associates or

their representatives legally assembled, which is accord-

ing to the liberties of the State of England."

This declaration, giving as it did precedence to the

laws enacted by the whole body of Associates over all

other la\vs, present or future, was a virtual renunciation

of the authority of Parliament to legislate for the colony,

and in consequence was the first exercise of the prin-

ciple of home rule on this Continent. It was the seed

from which, in the fulness of time, there was destined

to spring a great Union of sovereign States.

In this bald sketch of the ori«:in and inaus^uration of

the principle of representative government in America

may be seen the operation of those silent forces which

began at the Reformation, and, despite obstacles and

1 opposition of every kind, have in the lapse of centuries

successfully undermined the idol of sovereignty as per-

sonified in a king. The leaven of republicanism which

took its rise in Germany changed the entire face of poli-

tical society in England as well as in Holland ; but in

the latter, more than in any other country, was laid the

initial foundation of all subsequent republican govern-

ments. The position occupied by the Pilgrim Fathers

in Holland was one well calculated to increase their

reverence for a form of government into whose terri-

tory, as strangers, they had been not only freely admit-

ted, but accorded rights denied them in their own coun-
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try. At home they had been denied the right of expa-

triation—they found it in Holland. At home they had

been denied the right of dissenting public worship

—

they found it in Holland. At home they had been

socially ostracised—imprisoned as fanatics and dis-

turbers of the peace and placed under the ban of

offensive laws—in Holland they found themselves the

equals of all other denizens, with peace and security

about them. No wonder is it that they sought to

plant upon the soil of New England the liberal ideas

whose fruits they had first tasted among strangers

!

In less than three years from the passage of this

declaration of rights, the benefit of a union for the

common defence presented itself to the minds of the

various colonists of Plymouth, Massachusetts, Rhode
Island, and Connecticut. Accordingly, commissioners

from each colony met for that purpose at Boston in

May, 1643. After numerous meetings and the exchange

of opinions upon the subject. Articles of Confederation

were agreed upon and signed by all the commissioners,

and the first union of confederated colonies in America

took place under the name of the United Colonies of

New England.

John Quincy Adams, in his discourse upon the

history and influence of this confederacy, says that " it

was the exercise of sovereignty in its highest attributes,

and although made without the sanction of their sover-

eign, was yet not against him.^

By the sixth article of this Confederation, a congress

of two com.missioners from each of the contracting par-

ties was provided for the managing of all affairs proper

to and concerning the whole Confederation. It was re-

quired, however, that these commissioners should all be

in church fellowship with each other ; that if the eight

« May 19, 1843.
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could not agree, then six niiglit, when in unison, deter-

mine and settle the business then in question ; or it" six

could not agree, then the subject matter of diiierencc

was to be sent to the four General Courts of riymouth,

Massachusetts, New Haven, and llhode Island. The
Congress was to meet annually, in alternate places, and

oftener, if any emergency recjuired it.

Having now analyzed these foundations of political

society in New England, and traced them to their proper

ecclesiastical and domestic sources, we arrive at the

close of a period in the Colonial History of the United

States, in which already the growth of the principle of

popular representation had taken organic shape, and

established a frame-work of precedent capable of de-

velopment into a constitutional form of government of

limitless extent. This period covers a most important

series of events, each of which typifies the crystallization

of a new germinal idea, and its passage into a practical

form of action in the administration of public affairs.

The development of these ideas w^as rapid and con-

tinuous, as the following synopsis will show. But it is,

after all, to the first and underlying one of a civil body

politic with freehold tenure of lands, that we owe every

subsequent phase of political superstructure as an off-

shoot merely from this parent trunk.

These three great ideas or doctrines of popular gov-

ernment may be re-stated in their chronological order,

as follows, viz:

—

1st. The idea of a Christian Commonwealth, or civil

body politic, is foreshadowed in the compact entered

into on board the Mayflower, November 15, 1620.

2d. The idea of a representative body of legislators

based upon equality of suftrage among freemen, as set

forth in the Declaration of ilights among the body of

Plymouth Associates, November 25, 1635.
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3d. The idea of a Federal Union as set forth in the

confederation known as the United Colonies of New

England, May 24, 1643.

We now come to a second chapter in the history of

institutional government, viz : the chapter of our Revo-

lutionary struggle. Petitions and remonstrances having

failed to secure the colonies in their ancient chartered

rights, and the British ministry continuing to impose

new burthens and restrictions upon the local indepen-

dence of the people, by insisting that a different law

governed the colonies from that of the mother country,

the struggle for civil liberty and home rule was inaugu-

rated in blood at Concord and Lexington. In the seven

years' war which followed, there was afforded opportu-

nity to the various colonies to test their capacity for

self-o-overnment and participation in a confederation of

newly-born States, that was seeking to live without

financial credit, and which dared to confront the greatest

commercial power of Europe. On the basis of ordinary

probability their success could hardly have been predi-

cated. And when it was finally achieved, it seemed

more like the providential act of a Divine hand, prepar-

ing the centuries for the coming of the last age of the

Cuma^an Sibyl, than as the result of unaided human

agency. The birth of the American Republic was every-

where regarded by statesmen and by jurists as the day-

star of civil liberty to the world.

It is a noteworthy fact, that liowever accomplished, a

successful revolution always carries with it a certain

picturesque and romantic character which is flattering to

national pride. Hence this stirring period is the one

from which political writers are more commonly dis-

posed to date the origin and growth of our present rep-

resentative system, than from those humble colonial

days when the doctrine of a church without a bishop,
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and a State without a king, were being sown as seeds

of local independence in the organization of town and

church governments throughout New Enghnid. No

thoughtful student of American political liistory c-.im

doubt, that these town governments are tlie poHtieal

unit out of which has been developed every subse-

quent form of institutional administration in the United

States. All the averments in the Declaration of Inde-

pendence, says Judge Parker, had been over and over

again asserted in town meetings, and they had done

everything to fan the flame of independence. Without

them the way to a successful organization of our colonial

resources would never have been so speedily opened

;

armed resistance would have been feeble and ill-regu-

lated, and the assembling of conventions of delegates

representing the unity of local interests would not have

occurred with that unanimity so essential to ultimate

success. The entire control of affairs was vested in the

town meeting, which combined legislative, judicial, and

executive powers. Such an assembly was necessarily

autocratic, and occupied itself with all the prudential

affairs of the town, whether civil, religious, or domestic.

Hence questions relating to taxation, minister's salaries,

school sup])ort, and sumptuary law^s affecting dress and

personal conduct, all came ^within the purview^ of its

official cognizance. In fact, it was through townsliip

organizations of a militia and commissariat system that

the colonists were able to maintain a successful resist-

ance, in advance of any action on the part of the Conti-

nental Conirress. It was the " minute men" of Concord

and Lexington wlio kindled the torch of tlie Revolution,

and made it historically possible to build the monument

on Bunker Hill. It is but justice, therefore, to admit

the pervading influence which the early town govern-

ments exercised upon subsequent legislation during the
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whole of our E,evolutioiiary period, and to point to these

small democratic republics as still the true nurseries of

American independence.

In January, 1689, before the news of the landing of

AAllliam of Orange in England had reached the New
England colonists, they had already determined to rise

in rebellion against the oppressive administration of Sir

Edmund Andros, then Governor of Massachusetts. On
the 18th of April, a public declaration was made by a

party of citizens styling themselves " The Gentlemen,

Merchants and Inhabitants of Boston and the country

adjacent," detailing their grievances, and announcing

their determination to seize upon the persons of those

public officers who liad been the authors of their mis-

fortunes. The Governor and Crown officers were

accordingly arrested and thrown into prison ; the forti-

fications were seized and occupied by the colonial troops
;

and the British authority entirely overthrown. A Pro-

visional Government was immediately formed under the

name of '' The Council for the Safety of the People and

Conservation of the Peace." In this embarrassment of

their public affairs, having neither a charter, nor a de-

putation of authority from the Sovereign, nor any elec-

tion of the people to justify them in their course, the

leaders of this movement decided to call a convention

to consist of two delegates from each town in the juris-

diction, except Boston, which was to send four. The

convention met on the 9th of May, 1689 ; but failing

to accomplish anything by reason of the opposition of

the magistrates, a second convention was called, to

which fifty-four towns sent dc^legates. As a result, the

Governor and Magistrates chosen at the last election

under the old and now abrogated charter, were rein-

stated into office, and in concert with the convention
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delegates, proceeded to form a general court or legisla-

tive assembly.^

This Convention, which in point of time forms the

opening chapter of a new period in American political

history, was the creature of necessity, and only provi-

sionally supplanted an already existing government,

until the old order of things could be reestablished.

But it was not so much in tlie nature of a revolution

against the British crown, as of personal resistance to

the evil administration of Sir Edmund Andros. Such

was the condition of affairs when the announcement of

the establishment of \\'illiam III. on the throne of

England, innnediately restored order in the colony by

reestablishing the ancient forms of administration.

It is not necessary, however, to follow in a close and

regulated manner, the trials to which the colonists were

subjected by the various acts of Parliament relating to

them, which tended more and more to discriminate

against their rights, privileges, and immunities as sub-

jects of Great Britain. This portion of our history is

too well known to need repetition, and it will be suffi-

cient, therefore, to confine ourselves alone to such par-

ticular events as gave shape and consistency to those

ideas of representative government which were already

asserting themselves, while awaiting the process of con-

version into definite organization.

It is now generally conceded tliat open revolution in

the American colonies was precipitated by the act of

Parliament of 1774, which was intended to abrogate

the charter of William and Mary of 1691, and to sub-

vert the ancient forms of local government, by vesting

the entire power of appointment and removal of jocal

officers in the Crown. As this was regarded a violation

of a solemn compact on the part of the mother country,

» 3 Palf. Hist. N. E., 587-9.
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it accordingly united tlie colonies in one general out-

burst of indignant protestation.

This condition of affairs had long been foreseen by

the people, whose leaders deeming revolution inevitable,

had already begun to make preparations to meet it.

On the 7th of July, 1773, Benjamin Franklin had ad-

dressed a letter from London to the Massachusetts

Assembly, advocating the assembling of a general con-

gress of the American colonies. With his usual blunt-

ness and high moral courage, he remarked that such a

step would bring the dispute to a crisis, and all knew
very well that he was anxious that it should. But

nothing was done that year by legislation to promote it.

In May, 1774, the House of Burgesses of Virginia

led off in the work of organizing a Continental Con-

gress. Its members formed an association for the

purpose of advising the Committee on Correspondence

of that colony, to confer with a similar committee of

the other colonies, upon the expediency of holding a

general Continental Congress. Whereupon a popular

convention was held at Williamsburg on the 1st of

August, 1774, wliich elected seven delegates to repre-

sent the people of Virginia in a general Congress, to be

held in Philadelpliia, in the succeeding month of Sep-

tember. Massachusetts immediately followed this ex-

ample, and its Assembly, which met in June of this

same year, appointed five delegates to attend the Con-

gress about assembling in Philadelphia. All the re-

maining colonies speedily fell into line and sent dele-

gates, some being appointed by the popular branch of

their Legislatures, and some by conventions called for

that purpose. The first Congress accordingly assembled

in Philadelphia on the 5th of September, 1774, and sat

until the 26th of October following.

This step virtually inaugurated that form of Federal
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macliiuery which was afterwards to receive a more d( fi-

nite moulding at the hands of tlie framers of the Con-

stitution.

One of the features of this movement, wliich lias

more particuhirly attracted the attention of historians,

is the remarkable unanimity with which the various

colonies united in tlu^ common cause of independence.

Whether living under the provincial governments of

New Hampshire, New Jersey, Virginia, the Carolinas,

Georgia, or New York ; the proprietary governments

of Maryland, Pennsylvania, or Delaware; or the charter

governments of Massachusetts, Rhode Island, and Con-

necticut, all differences melted away, all rivalries were

forgotten, and the Puritan of New England, the Episco-

palian of Virginia, and the Roman Catholic of Mary-

land, in respect to political things, all made common

cause against the common enemy. The spirit of civil

liberty was in the air, the time was ripe, the opportu-

nity present, the will of the people undivided on the

subject of the Union.

But the first Continental Congress did not establish

nor even seek to establish a permanent form of govern-

ment. It consisted of sixty-five delegates from the

various colonies, assembled to compare and confer upon

their mutual grievances, and to seek by a union of re-

monstrance to secure a general redress for all. It was

felt that unanimity and universality of complaint would

command an attention which had not been heretofore

given to the petitions of individual colonies. Still no

disavowal of allegiance to the British Crowai was yet

made, nor any idea of separation from its autliority

entertained. They all looked for redress through tlie

action of Parliament instigated by a returning sense of

justice to the colonies, and in this belief adopted a

Declaration of Rights setting forth the wrongs which
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had been inflicted upon them by Parliament since 1763.

They also claimed all the constitutional rights, liberties,

and immunities of free and natural-born subjects within

the realm of England, the right to its common law,

especially to trial by a jury of the vicinage, and, lastly,

to the immunities and privileges granted and confirmed

to them by royal charter, or secured by their several

codes of provincial laws. In all this they claimed no

more than had been claimed by their ancestors under

the Stuarts, and like them, also, without disloyalty.

So strong and enduring was this allegiance to the

British Crown, that it continued to flourish in the midst

even of all the indicia of revolution. Despite conven-

tions and congresses the people did not think of inde-

pendence as necessarily flowing out of revolution. Jef-

ferson, in his Notes on Virginia, says that as late as

July, 1775, " a separation from Great Britain and estab-

lishment of republican government had never yet

entered into any person's mind ;^ and John Adams, in

his Nov-Anglus of March 13, 1775, corroborates this

most fully by denouncing the statement that the inhab-

itants panted for independence as a great slander on the

province."

The next step in the development of our representa-

tive system was taken on the 15th November, 1777,

when the thirteen colonies entered into articles of con-

federation and perpetual union, under the title of " The
United States of America." This confederation lasted

through not only the period of tlie Eevolutionary War,
but until the adoption of the Constitution on the 4th

March, 1789.

Although the confederation of States was soon dis-

covered to be inadequate to the political necessities of

the Union as then organized, and without such restrain-

' Notes, p. 165.
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ing power over the States as was essential to their cohe-

sion, it still served its purpose as a revolutionary i^ov-

ernuient, and was the host that could, under the circum-

stances, have heen established at that time. ]3ut it

accomplished more than this, for it became the historical

basis of the present Constitution, and its office, says

Mr. Curtis, " was to demonstrate to the American

people the practicability of a more perfect Union."

^

AVith the adoption of the Constitution closes the

second chapter of our sketch of the growth of rc^pre-

sentative government in America.

Finally, the war for the Union, as it was conducted

by the loyal States in 1861, and its converse, the war

for secession, as conducted by the rebellious States,

forms a third and concluding chapter in this history.

This last one is of too recent occurrence to need more

than a passing allusion. It served its great purpose

however, not only in the destruction of slavery, but

also in its perpetuation of the doctrine of primary sov-

ereignty in the people of the United States as a nation

claiming authority over all its territory, together with

the consequent right of maintaining a homogeneous

form of government in all the States of the Union.

This practically destroyed the secession principle that

ours was a league of States, and reaffirmed the original

doctrine of the founders that the People formed the

Union out of which sprang the States.

We have now traced the origin and growth of the

principle of popular government from its origin in the

cabin of the Mayflower down to those reconstruction

Acts of 1865, which reestablished the political relations

of the seceded States to the Federal Government. In

this period of two hundred and forty years, the Ameri-

can people have undeviatingly held to the principle of

> 1 Curtis Const., 149.
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popular sovereignty, whether exhibited in the nature or

degree of authority exercised over individuals ; whether

in the location and distribution of power in the various

departments of administration ; whether in personal im-

munity from oppressive laws, or whether in the invio-

lability of civil rights secured to the citizens of their

great Commonwealth.

AVith these facts before us as a historical basis, we

can now more readily interpret the significance and con-

nection of those principles of administrative law, which

have accompanied the genesis and growth of our politi-

cal society, and harmonized all parts into one organic

whole. In other words, we shall the better be able to

know why the essence of our Union is a national one,

rather than a mere confederacy of States, voluntarily

combining in the form of a political league.

Principles of Representative Government.

In fashioning our form of government with reference

to avoiding whatever seemed objectionable in the Eng-

lish Constitution after which it was modelled, the framers

of our Federal charter took note of all that history

afforded them of past experience. They were profound

students of public municipal law as well as of political

economy, and had traced the sources of popular govern-

ment, in both ancient and modern republics, to their

fountain head. They had noted the causes which in-

sidiously undermined Athenian liberty, and converted

the "mother of arts and eloquence" into a democratic

absolutism. They had followed the reign of com-

munism in Sparta, down to the day when personal

liberty was swallowed up by a doctrine of allegiance

which extinguished individuality, and made the State

the owner of the citizen. They had followed the his-
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tory of the mcdincval republics in their vain efforts

at establishing permanent forms of self-government.

Lastly, they had seen the results of revolutionary move-

ments in Holland and England, when undertaken by a

people without the experience of democratic home in-

stitutions ; and without the capacity to grapple with the

complex ])roblems flowing out of the exercise of popular

sovereignty. The downfall of Charles I., the short-

lived Commonwealth of Cromwell, the restoration of

monarchy, the abdication of James, the revolution of

1688, and the establishment of a new dynasty in Eng-

land, all this, alongside of enlarged Parliamentary privi-

leges, convinced them that the utmost circumspection

was necessary, in building the superstructure of popular

government upon those foundations of civil liberty,

which the early colonists had incorporated into both

their religious and municipal administrations.

They saw at the outset, that federal governments,

however much they may differ in external form, or in

origin, must ultimately rest upon two fundamental prin-

ciples, viz : sovereignty of the people, and equality be-

fore the law. That without such principles no cohesion

would exist between different parts, and no laws could

be enforced, because the very authority to make them
could be impeached, and thus the machinery of political

society would be speedily disrupted, by the conflicting

forces to which it was subjected. They saw that in the

midst of the largest external diversity, there must still

be a centralizing unity to constitute what is properly

designated as the genius of a government. Around this,

as on an axis, the wheels of all authority must revolve

;

and this principle must be so far indivisible and unitary,

as to be able to oppose even reforms, w^hen they came

from sources foreign to itself. Each citizen of the Re-

public must be made to feel that he had a share in its
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creation and maintenance, and a personal estate in his

right to participate in its government. The basic prin-

ciple, therefore, npon which they rested the Constitu-

tion was that of a homogeneous nation forever localizing

sovereignty in its people. And as such sovereignty can

never be abdicated, it constituted in the form of our

present Union, an indestructible political society.

Historical evidence has always pointed to the fact,

that, in every attempt made by a nation to formulate its

ideas of self-government into a code of practice, there

had at some period been evolved something akin to a

compact, charter or constitution upon which the super-

structure of its political system was made to rest. But

in all these instances the localization of sovereignty

differed with respect to the source of its origin. At

the date of the formation of our Colonial Confederation,

but few writers in England had undertaken to discuss

the doctrine of popular government. Aristotle still re-

manied the dominant philosophic author of antiquity,

and as such was referred to with approbation. Mean-

while the idea of civil libertv which ^rew out of the

Revolutions of 1648 and 1688, had taken iirm root, and

the treatises of Hobbes and Filmer, who were the out-

spoken defenders of monarchy, had been fully met and

answered in the light of the events of that day, by the

writings of liOcke and Sidney, the great advocates of

republican government. John Adams, in his " Defence

of the Constitutions of tlie Governments of the United

States," published in liOndon, in 1787, after making a

profound and exhaustive study of all past republics,

whether democratic, aristocratic, or monarchical, assigns

to the form of our own, the merit of combining in just

proportions the best elements of a mixed and self-

balancing administration. The authors of the Federa-

list, who were, also, among the framcrs of the Constitu-
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tioii, have fully expounded in its pai^c^s the reasons wliich

tTQverned theni in proposini^ the various provisions en-

tering into our grc^at charier. They were fully aware

of the fact that there were two antagonizing opinions,

even at that early day, dividing the minds of the people.

The one regarded the States as sovereignties, whose

autonomy could not be diniinish(Hl hy union in any form

of coufederation. Th(^y further held them to be inde-

pendent political societies, organized on a basis of

democracy, and already recognized as capable of enter-

ins: into alliances with other Statics, as had been done

by the Articles of Confederation. To extinguish this

sovereignty, by mc^rging it into the political unity of

the entire United States, seemed to those who entc^rtained

these views little less than a destruction of the entire

political fcibric of a State, and its reduction to the con-

dition of a conquered province.

We are told by Froth ingh am, ^ that, from the moment of

the Declaration of Independence, everything had assumed

a new appearance. New terms came into use. The

Colonies had been suddenly transformed into States,

and hence Congress habitually designated them as sove-

reign, free and independent States, and referred to them

in the Union as sovereign bodies. But the doctrine of

a perfect State sovereignty was not received even then

as an admission of absolute autonomy. All perceived

that such a condition must be more apparent than real,

if the Union meant anything stable It is true that the

word Province or Colony had so suddenly been trans-

formed into that of State, and the principle of legisla-

ting for States in their corporate or collective capacity

had so fixed itself into the political customs of the day,

that there grew up a habit of regarding them as origi-

nally sovereign, which it became difficult to overthrow.

^ Rise of the Republic of the United States, p. 556.

6
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Even Franklin says that " the Colonies originally were

constituted distinct States."^ In the case of local

governments, covering only inferior jurisdictions, this

sudden change from Colonies to States, was not seri-

ously felt, for representation in them had been slowly

developing itself in obedience to the laws of circum-

stance and necessity. In proportion, however, as the

scale of power and the extent of functions increased,

the difficulties were multiplied.

" But to adjust the power of a general government

adequate to the ends of a nation composed of independ-

ent States, required the experience and deliberations of

several years. "^ All were compelled to recognize the

imperfections of the Confederation, and all had arrived,

in the words of Hamilton, to the point of a reluctant

confession of thovse defects, and an admission of the

fact that we had reached almost the last stage of

national humiliation. Still, the proposition of national-

izing the Federal government by the sacrifice of State

sovereignty did not meet with an unanimous assent.

Between the extreme views of Hamilton as a Federalist,

and Madison as a E,epublican, there was a wide field in

which to adjust balances and checks of power.

These divergent opinions, rallying as they did to their

support the leading minds of the country, retarded the

labors of the Convention engaged in framing the Con-

stitution, and operated, even beyond that, to delay its

ultimate ratification. It was not from any disloyalty to

the spirit of republican government that this distrust of

Federal sovereignty arose ; but rather from a fear of sur-

rendering any portion of those rights for the possession

of which the colonists liad suffered the long agonies of

provincial snl)j(^ction, tlie trials and sacrifices of a revo-

lutionary war, and the disappointments of a confederate

1 Works, voL 7th, p. 4 76. ^ Frothiiigham, 426.
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government. In the enjoyment of tli.ir lof:il sovcrci^r,,.

ties, they had tast(>d tlie tVocdom of tcrriforiwl inde-

pendence, and they dreachul pMrtiiiLr ^vi1h any portion ol"

it. To them Union seemed extinction of Statehood.

From the earliest colonial days, there had heen ocf;;i-

sional disagreements between the provinces, suffic-ieiit to

awaken local prejndices and to provoke; inntu;d distrust.

Disputes had arisen between Connecticut and P<-nnsyl-

vania and between New York and New Hampshire,

Massachusetts and Connecticut, in relation to tlie dis-

trict of Vermont. And so bitter had this contest

become that, in the words of Hamilton, even the States •

which brought forward claims in contradiction to tliose

of New York seemed more solicitous to dismemher

that State than to establish their own pretensions.^

It became the one great object, therefore, of the

framers of the Constitution to extinguish State rivalries

by reconstructing the Union upon a basis of popular

sovereignty, acting under the limitations of represtmta-

tive o-overnment. The idea of nationaliziuij: the Fed-

eral government before distributing its powers ; or the

idea of permitting the exercise of sovereignty by tlie

States, but in subordination to a su[)reme Federal juris-

diction created by the Constitution, was each in itself a

novel one to many. These two ideas did not appear

simultaneously. The first one, which contemphited

nationalizing the general government, is the work of

Franklin, who, as a member of the convention which sat

in Albany in 1754, first propovsed it to th(> colonies. 'Hiis

"Albany plan," as it has been called, contemplated

establishing one general government ovca* all the colo-

nies, based upon the consent of the gov( rned. It was

to be limited to general purposes alone, and in conse-

quence it left to the local governnuaits tlie uninter-

• Federalist, No. 7.
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rupted exercise of their separate functions. It also

gave to the representatives of the people enlarged

powers in legislation, together with that of appointing

officers to execute the laws, and yet so as not to inter-

fere with the execution of local laws hy local officers.^

It thus sought to establish the principle of superior

and inferior jurisdictions, acting concurrently towards

one political end, and that, too, without clash or con-

flict. Such a form of government had never before

been witnessed in its entirety.

While Franklin's plan w^as not then adopted because

in advance of the opinions of the day, there can be no

doubt of the fact that it took firm root in the minds of

the people, and there awaited the arrival of those polit-

ical developments which the revolutionary struggle was

so soon to bring forth. When, therefore, the great

clock of Time, which regulates the movements of nations

as well as of individuals, brought the representatives of

the people together in convention, the plan of FrankUn

became the basis upon which all subsequent superstruc-

tures w^ere built.

The first postulate to deal with w^as that of the dis-

tribution of sovereignty by delegation of powers to

departments of government. In colonial days, sov-

ereignty had been distributed in undetermined propor-

tions between Parliament and the several local govern-

ments. The political administration resembled, and

was fashioned upon that of Great Britain, the supreme

sovereignty residing in the central imperial government,

and the colonies having no other rights of autonomy

than were conceded in their charters. The mischief

wrought by this state of political subjection was too

deeply engraven upon the memory of the people to per-

mit any analogous form of indefinite, and unascertain-

' Frothingham, 149.
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able jurisdictions to be again submitted to. So lon<' as

the national cliaracter of the Federal soverei<rntv could

be secured, they felt that the matter of distril)ntiii"

delegated authority could be left to the circumstances

of time and locality. No general overturning of estab-

lished governments, and no disturbance of vested riglits

or franchises were anticipated. The object sougiit by

all was "to form a mon^ perfect Union, establisli justice,

insure domestic tranquillity, promote the general wel-

fare, and secure the blessings of liberty." This object

was accomplished without a revolution, by the simple

exercise of national power expressing itself through the

consent of the people in each State. Yet the word

State, immediately upon the adoption of the Constitu-

tion, became one of qualified meaning. It is tru(* that

it had never meant Nation ; nor had any international

qualities ever been attached to it. So that when the

Union was formed, the ratification of the Constitution

by the people in each of the States was a virtual com-

pact between them and the remainder of the people in

all the States, under wiiicli compact each State by such

act of ratification, surrendered its former independence,

and without change in its local government became im-

mediately re-invested with a delegated sovereignty under

the Constitution. Looking at it as a juridical as well as

a political question, it may be said that there are no

States outside of the Union, or that are not united

States. Hence, while there is existing sovereignty in

the States, it is in the States united, and not in the

States severally.^ This is the view taken by ]Mr. Ilurd,

who says that the question of the seat of sovereignty is

an historical one, that of its nature and extent is ethical.^

The possession of sovereignty is a fact, and not an efi'ect

of law. All written memorials or declarations of the

• Brownson, p. 221. ^ i J^j-eedom and Bondage, 397.
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rightfulness of sovereignty must proceed from itself, and

are historical evidence of its existence.^

Applying these iundamental propositions to the his-

torical evidence now before us, it will be seen that there

never was a time before the Declaration of Indepen-

dence when any of the colonies either claimed, or could

have exercised the power of original sovereignty. It

is true that the colonial governments were more or less

republican in their form, beginning with the towns, and

extending to the General Assembly of the various

provinces. But above and antedating this was the ever

recognized sovereignty of the Crown whence their colo-

nial charters had emanated, and to wliich these local

administrations deferred as loyal subjects. Whatever

rightful authority simulating sovereignty was exercised

by political organizations holding either legislative, judi-

cial, or executive power arose, therefore, from jurisdic-

tional necessity alone, and w^as not a delegation of power

from the whole body of the inhabitants. Such power,

if vested in them, would have practically dissolved their

allegiance to the British Crown, and they would have

been clothed with all the attributes of sovereignty.

The true legal status of the colonists of that day w^as

clearly stated by Cliief Justice Jay, the first chief justice

of the Supreme Court, and himself one of the framers

of the Constitution, in the case of Chisholm v. Georgia.^

The following are his words :

—

"- All the country now possessed by the United States

was, prior to the Ilevolution, a part of the dominions

appertaining to the crown of Great Britain. Every

acre of land in this country was then held immediately

or by grants from that crown. All the people of this

1 Hurd, Ibid. 296.

2 2 Dull. 4, 70; see, also, Penhallow v. Doane's Adm'r, 3 Ibid. 91, and

Ware v. Hyltoii, Ibid. 231.
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country were then subjects of tlie king of Greiit Biitnin

and owed allegiance to him, and all the ciNil auilioiity

then existing, or exercised here, flowed from the head

of the British Empire. They were, in a stiict s' use,

fellow-subjects, and in a variety of respects one people.

"The Revolution, or rather the Declaration of Inde-

pendence, found the peoide already united for general

purposes, and at the same time providing for their more

domestic concerns by State conventions, and other tem-

porary arrangements. From the crown of Great Britain

the sovereignty of their country passed to the people of

it, and it was not then an uncommon opinion that the

unappropriated lands which belonged to the crown

passed, not to the people of the colony or State within

whose limits they were situated, but to the whole people.

On whatever principle this opinion rested, it did not

give way to the other, and thirteen sovereignties wxn*e

considered as emerged from the principles of the lie vo-

lution, combined with local convenience and considera-

tions ; the people, nevertheless, continued to consider

themselves in a national point of view as one people,

and they continued without interruption to manage

their national concerns accordingly. Afterwards, in the

hurry of the war and in the warmth of mutual con-

fidence, they made a confederation of the States the

basis of a general government. Experience disap-

pointed the expectations they had formcxl from it, and

then the people in their collective capacity established

the present Constitution."

" It is evident," says Judge Cooley, in commenting

upon this opinion, " that the States, though declared to

be sovereign and independent, were never strictly so in

their individual character ; but that they were always,

in respect to the higher powers of sovereignty, subject
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to the control of a central power, and were never sepa-

rately known as members of the family of nations. The

Declaration of Independence made them sovereign and

independent States by altogether abolishing the foreign

jurisdiction, and substituting a national government of

their own creation."^

We have now sufficiently examined this question of

independent sovereignty as formerly claimed for the

States. We have seen that it never had any juristic

existence, and moreover w^as never claimed by them in

the international sense, the only true test of political

independence. And if this is once established in rela-

tion to the thirteen original States, how much less ten-

able must such a proposition be when sought to be

applied to the thirty-one new States admitted since

the formation of the Constitution. Whence did such

States, for example, as Florida, or Louisiana, or Arkansas,

or any of the other States formed out of the territory

of the nation, and whose very soil was purchased by

the money of the people of the United States, obtain

their original sovereignty] Strange as it may seem

now, it required something more than the arguments

of the Senate chamber, or the decisions of Federal

courts to lay this doctrine at rest. The arbitrament of

civil war, and the pitiless logic of the battlefield, %dt'ima

ratio regum, were finally invoked in its behalf ere this

dogma was surrendered. It perished amid the clash of

arms, and the bitter throes of fratricidal strife, a stu-

pendous monument of political folly and unreasoning

ambition. In finally summing up the changes wrought

in the political constitutions of the colonies from their

first rudimentary efforts at self-government, we shall

find the following characteristic facts as foundations

upon which juristic rights have been established in

' Const. Limitations, 6.
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behalf both of individuals and of the body politic.

These rights have in their subsequent development kept

pace with the widening relations of political society

down to present times. They should be followed, tlicre-

fore, as links in the chain of evidence through which to

trace the descent of genetic principles in representative

government.

First. That the word people, in these constitutions,

designated only a portion of the inhabitants. That

such portion having possessed themselves of certain

qualifications sufficient to constitute them freemen and

electors became, and in fact were, the only poJlfical

people who exercised any voice in the government of tlie

Colony. That while exercising these functions of elec-

tors, they united the dual character of British subjects

with the local character of corporate members of a

chartered Colony.

Second. That at this time, sovereignty, but only for

jurisdictional purposes, was held and exercised by such

local governments, subject nevertheless to withdrawal

or modification at the will of Parliament. That whether

the government was organized under a charter or a

patent, or whether it was provincial or proprietary, the

rule of subjection still obtained, qualified only as to

condition born of differences in its form.

Third. That, at the Revolution an immediate change

occurred in the location of sovereign power. But inas-

much as no Colony achieved her independence singly,

and such independence was in fact the result of the

contemporaneous assistance of the people of all the

Colonies, so the new location of sovereignty was cen-

tered in those who proved themselves capable of assist-

ins:, and maintaininij^ it ai^^ainst all the world, and of

establishing a de facfo government. This the people of

the United States did, but no single Colony.



90 CONSTITUTIONAL LEGISLATION.

Fourtli. That national and local powers were not

simultaneously transferred, owing to the fact that it was

first necessary that national power should be created, in

order to organize a successful revolution. Since, had

each Colony severally revolted, it might have been over-

powered, and again reduced to subjection, and the re-

sult, whether applying to one or more Colonies, might

have proved equally disastrous. It is evident that Avith-

out a union of all the thirteen Colonies, the Revolution

would never have proved successful. Therefore, the

corporate existence of the people of the diffefent States

continued throughout this period of necessity, and un-

til, under a ne\v charter promulgated by the people in a

constitutional convention, the proper and permanent

relations of the inhabitants of the several States to the

United States, could be finally prescribed and deter-

mined.

Fifth. The government thus established by the Con-

stitution was a national one. It created a Federal

sovereignty ; and the United States have, in conse-

quence, been recognized internationally by admission

into the family of States. The dominion of this

government as the possessor of sovereign power is over

the entire territory of the United States, irrespective of

its subdivision into particular States. The right of this

possession will be found in the historical evidence show-

ing the actual exercise of power throughout this terri-

tory, beginning with the Declaration of Independence,

and continuing without question or dispute, at a time

when the boundaries of some of these States, like Vir-

ginia, New York, and Massachusetts, were still unde-

termined, and many conflicting claims under charters

and patents were still outstanding.

Sixth. The subsequent acquisition of territory by

treaty or conquest duly legalized by public law, and the
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fonuiitioii of new States out of it tlirough the iictiuii of

Congress, as a constituent body for that purpose, or^^^an-

ized new sovereignties in such States, hut only lor local

purposes.

SecentJi. As a corolhiry frotn the foregoing ])ropositions

it follows, that the power of the political or constituting

people of the United States is unlimited and absolute

in its nature, being independent of all law or consent

of individuals, and no law is valid which does not de-

rive its authority under either a Federal or State Con-

stitution.

The next great step in the formation of our Fed(a'al

polity was that of fixing the basis of representation.

Here a double difficulty arose out of the necessity of

giving representation to the States as States, independ-

ently of popular representation, in the most numerous

branch of the National Legislature. Tt was at this

point that the principle of popular sovereignty encount-

ered its first necessary limitation. Experience had

shown that a pure democracy could not carry on suc-

cessfully the complex operations of government, even

in the small republics of Greece and Italy. It w^as in-

evitable, therefore, that to so large a field as the thir-

teen new States no scheme of this kind would apply.

The reasons for this difference in democratic capacity

between large and small territories, deserves a passing

notice, since it is still re-assefting itself in the supcnior

difficulty of governing great cities, as contrasted with

rural districts. It is not a question of numbers alone,

but of conflict of interests aggravated by contiguity.

Much as this was theoretically foreseen from the ex-

amples of antiquity and the Middle Ages, no imagina-

tion had yet dreamed of the overpowering influence

which modern civilization, and the mechanic arts would

exert in hastening the development of metropolitan
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coninmnilics, and tjjfir sijlisr-rjnr-iit iiHlfpr'iidf'MOc under

r/iiini(:i|);il chMrlfrs. \l is now rer;ogiiiz{'(J l}j;it popular

s(t\(.-rf;i;4i)ly iifr-ds Jinjitation, in {)ro[)ortion to the absence

ol' U.'rrilori;il snhdi vlsicjns int(j small f'reeliolds, and that

allcgijuicf; to llic soil, tlj|-on;^lj sorin- form of" pcrrnaiKTit

of(iip;incv, is tin,' first condiluju oi' eilizf-nship. WhiU.'

this sati>fi('S tho' ecjndition ol" ]c'^:i\ doniicil, it does not

y(,'t sff-nrf; tlnit individnid interest in the purity of

gcA'einnicnt wliirli conjfs (loin iice'hold r)\vnership.

\i we start with llio proposition of the so\ ('rei;^nty

of" llio p"oph' ;is the hiisie fact in ifpicsentative govcrn-

nicnt ;
and if" Wf* eonecdc that it forms the- primary

right to gove-rn, we shall injm(;diately see in tin.' prac-

tiee of this right that it prosonts itsf-lf unde-r two as-

pects, viz: that of a, right at rest, and that of a right

in motion. In tin- iornicr ease, or that (jf a right at rest,

we sinij>ly cnuneiaU; the theory of a |)urely democratic

govcrjimcnt or govorinnont of nnmhcrs, a form of polity

wiiirh in ;dl times has hecn f"()nnd sf'lf-ol)st rncti vr.' and

confusing. No govcrnmont in consorpienco, in which jdl

the people personally particij)ated, has (;V(.'r heen ahh,'

to sustain i.'self long. Aristotle took tlu^ ground that a

democra.cy was the reaction arising from a state; of ])re-

ceding t\rann}'; and that it was not in itsT-lf a desirable

form of government, because it was in far;t: a per\'eision

of" the principh^ of a, C ommonwealth. (jiuizot })racti-

cally adopts tli(! saim,' views, and says that sovereignty

of the people is no sooner ])roclaimed than it is com-

])elled to al)dicate its power, and to confess the imprac-

ticability of i's aims. Ihit representative governnient

moves naturally and steadily onward and dex'elops itself

by its very existencf^' The ideal type of a perfect

goverinnent must necessarily be re[)resentativc.^

' \l<\)\. (iovt. L. (•(., 7tli.

2 iMill, (Jii l((|)ic.sciil;illv(; (Jovcrnmciil, cli. xv.
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Tlicsc opinions represent ini^ lli<' wisdom oi' iIh- pa^t

jind tin; ('\pei'i<'nco ol modern limes, pi;iet ie:dly reflect

tli<' views which in JMij^hmd had heen sle.idils' a^^ortiii"'

theiJiselv(!S from the (hiys ol 1 lani[)(l(,'ii and l*\m, :iiid

KUiott ;iTi(l Sidney, (h>wii to tlie (hiys of" their [>olitical

su(;c(^ssors in the youn<^ Airiericaii colonies. Reform in

parli;imen1;iry representation, as a, (correction ol deiorm-

ities, had heen advocated })y Cromwell; ])nt what to

liiin seemed deformities were, in tlie lan^na<.^e of Ma-

CJinhiy, '' l>eanti(;s to lhos(; who wer(.' zealons for the

Chnrch and Crown." Tlieso things wen; well known to

the framers of onr Constitution. They were,' close stu-

dents of |)olitical history, and had added an important

chapt(>r to that of civil liherty. Moreover, they were tin.'

descendants of those, who, for over a century, had heen

engaged in the task of founding rei)resentative gov(>rn-

ment on this ('ontinent. None, conse(pientl\ , conld he

more alive to the difficulties which heset an undertakiiiLi;

of this kind, in the prescuice of the various State and

local g()V(M'nments tlu^n existing.

AVdieii, therefore, the scM-ond aspect of the (juestion

of th(^ sov(^reignty of i\ir people as a right in motion,

to he j)ractica,lly ap[)li(Ml to the* ucmmIs of a Federal Cnion,

came into the fi(d(l of discussion, the necessity for curh-

ing and directing it in the form of repres(Mitative

goverinnent ga\e rise t{) sonn^ of tlie nu)st pt>rple\ing

prohlems hc^fore tin; c()nv(Mition. No one could fail t

p(n-(u^ive at the outset, that what should constitute the

prop(>r h()mogen(H)Us hasis of re])r(vs(Mitation in a com-

mnnity of coloni(*s possessing-, and accustomed to such

dissimilar and competing forms of local go\{'rinnent as

sprung out of charters, patents or propritMary grants,

would he a most diflicult (piest ion to settle. Tlu^y km>w

it was not like a prohltMU of mathematical science, to he

)lved hy the a[)i)iication of a lormula of detinite and

o

fc>(
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unchangeable elements. They saw it was more pro-

perly a question of public reason, to be decided

according to the ethical standard by which the individ-

ual reason of the community expressed itself through

the exercise of power. Therefore, it must be a govern-

ment not of the numerical majority, but of the majority

qualified to act as electors in the selection of represen-

tatives ; at the same time securing to the minority,

through the right of public discussion, and by means of

a free press and of frequent elections, the op[)ortunity

to become themselves in turn the majority. But for

these self-imposed qualifications upon the sovereignty of

the people, that sovereignty would terminate with, and
be included in the numerical majority alone, and there

would follow a despotism of numbers far more danger-

ous than that of an autocrat.^

It was mainly owing to these reasons that, after set-

tling upon what seemed the most convenient number to

begin with in a representative Legislature, they imme-
diately provided for a decennial enumeration of the

inhabitants in the form of a census, so as to raise the

number of representatives to a ratio more proportionate

to the increased number of citizens. The first House
of Representatives consisted of sixty-five members, the

present contains three hundred and twenty-five. The
first census of the United States returned 8.929. ()()() in-

habitants
; the last census shows about ():3,()()(),()()0. Mr.

Madison, in " The Federalist," computed, on the basis

of one representative to 30. ()()() inhabitants, that in fifty

years the House of Representatives would contain four

hundred members. This exaggerated number, after

^ Prof. Bluntschli does not overlook tins paradox in government, and men-
tions it as a peculiarity of representative demoeraey that it ascribes the right

of sovereignty to the majority, but intrusts its exercise only to the minority.

—(The State, ch. 22-3.)
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a full century of constitutional life, has not yet Ixrii

reacluHl, nor is it likely to be for some time yet to come.

But it has been shown by experience? that the nuiiihcrs

of each constituency could be safely eiilai<^r(.(l ^\ith()ut

violating the spirit of popular sovereignty, however

much it appeared like an abridgment of it. If the

same ratio of representation for the lower Hous(% wliich

was deemed necessary to insure its popular character

by the framers of the Constitution, had been continued

to the present time, the House of Representatives in-

stead of containing 325 members would now contain

1950. Yet with this apparent abridgment of the demo-

cratic character of the House, no one deems that its

representative power, as a popular assembly, has been

diminished. On the contrary, it is felt that with the

increase of the voting people which necessarily accom-

panies increase of population, the simple addition of

numbers does not justify, nor, indeed, require the same

ratio of representation that was first agreed upon as a

minimum. The logic of events, in fact, proves that

156,158 inhabitants can be as well represented by one

member of Congress to-day, as 30,000 were at the foun-

dation of the government. This happy adjustment of

so small a number of representatives to a population of

63,000,000 is the result of the altered character of our

modern system of representative government. In all

former governments by assembled estates the delegate

of the people was a deputy or attorney-in-f\ict of his

immediate constituency. He knew only them, and

worked almost exclusively in their interests. At pres-

ent, the delegate is a representative of the whole people

when sitting in Congress, although elected by only a

portion of them. He fills, accordingly, a larger sphere,

and occupies in corresponding measure a higher place
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in the public life of the nation. Government by depu-

ties has thus been swallowed up in government by

representatives.

In following out the principle of adjustment in repre-

sentation, so as to balance the conflicting influences

arising from our national and federal form of govern-

ment, there immediately appeared a necessity for a

second House in Avhich all disparities between the sev-

eral States could be reconciled on a basis of equality.

This would secure equal representation in one branch

of the Federal Legislature, as set opposite to propor-

tionate representation in the other. Experience in

other lands and in other times had demonstrated the

fact that no Republic had long survived without the

presence of a Senate. x\part from the wide dissimi-

larity between our compound Republic and those of

antiquity, it was still admitted that there were in all

popular governments points enough of resemblance to

make a senatorial institution worthy of adoption here,

as a means of checking the otherwise hasty and perhaps

even turbulent action of a popular assembly. In the

creation of a Senate, the federal character of our Union

of equal States was thus established, and their mutual

independence, for purposes of domestic government,

became fixed as a constitutional basis both of repre-

sentation and of reserved powers. In the Senate,

accordingly, the united States have equal federal rep-

resentation, because they stand there as members of a

common political partnership. Their rights of sover-

eignty spring from the Union of which they are mem-
bers, and outside of which they do not exist. And as

sovereignty admits of no superior of its own kind, it

follows that each State holds the same political ])ower

as against every other, that the others do against it.
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But if the principle of local self-<^ovornment, wliicli

appears so proniiiicntly in the or<^anization of the House
of Representatives, seems to give place to the ])rinciple

of centralization, as seen in the constitution of the

Senate, it is only because some intermediate body was

needed of a more conservative character, and removed
from the immediate influence of the popular will.

With fewer numbers than the House, with longer

tenure of oflice ; elected by the Legislatures of the

several States, and free from direct accountability to tho

people, such a chamber was felt to be a balance-wheel

in the machinery of government, yet withal not capable

of ever obtaining an ascendency over the popular

branch. For while the Senate is undoubtedly aristo-

cratic in theory, it is not so in fact with us, being neither

hereditary in character, nor based upon ownership of

property, nor limited to any particular class of citizens,

A further limitation upon the possible growth of its

power and influence in the Federal Legislature was

secured by withholdinc: from it the ri<2:ht to originate

revenue bills, a right which, in imitation of the British

Constitution, is reserved alone to the popular branch.

This prerogative right which, in England, had required

two revolutions and the waste of much blood and

treasure to establish, fell naturally, and without strain

into the keeping of the House of Representatives,

because of the cardinal maxim that taxation, like rep-

resentation, should originate with the people. At the

same time, the Senate was not deprived of all voice in

the matter of revenue bills, since it may propose or

concur with amendments as on other bills, and may
even originate appropriation bills disposing of moneys

already in the treasury. This power, by parity of rea-

son, may be considered as belonging also to our State
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Senates, wherever its exercise is not directly prohibited

by constitutional limitations.-^

In farther imitation of the power of Parliament

another feature w^as introduced into the constitution of

this chamber. This feature engrafted a new power

upon its law-making function, for the purpose of exer-

cising a coercive jurisdiction over public officers, whose

misfeasance could not always be inquired into by the

ordinary tribunals of justice. It consisted in the right

bestowed upon the Senate to discharge judicial func-

tions by sitting as a high Court of Impeachment. This

commingling of judicial with legislative functions seems,

at first glance, a departure from that scheme of govern-

ment which rests upon a separation between the dif-

ferent departments of power. But the answer to this

objection is easily found in the necessity of establishing

some tribunal to try political offenders, which should

itself be as far removed as possible from the reach of

political influences. It is for the single purpose of im-

peachment that the Senate is clothed with judicial

powers, and the crimes with which it deals are such as

are not easily definable by law. Therefore it is that

its jurisdiction can never clash with that of the judicial

department, since, in the language of Mr. Curtis, " the

purposes of an impeachment lie wholly beyond the

penalties of the statute or the customary law."-

In whatever aspect, therefore, we view the Senate,

whether as a purely legislative chamber, or one clothed

with the additional powers of a judicial body, we shall

be the better convinced of its usefulness as a check

upon precipitate legislation, and a necessary supporter

' Vid. Report, 147, House of Representatives, Forty-sixth Congress,

Third Session, voL 1 ; also Opinions of the Justices of the Supreme Judi-

cial Court, 126 Mass. Rep. Supplement; U. S. v. James, 13 Blatchf. 207.

« Hist. Const.. 260-1.
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of the executive department. John Adams s[)()k(' of it

as the most important branch in the f^ovcriniicnt (or

aiding and sup[)orting the Executive, for securin*^^ th(.'

ri^ihts of tlie individual States; those of the government

of the United States; and the liberties of the people.^

Hamilton, in his scheme of government, with an evident

distrust of the po[)ular will, would have given it an aristo-

cratic character far beyond anything that has ever been

acquiesced in under our ideas of a democratic republic.

His plan contemplated a Senate elected for life, and armed

with the power to declare war as well as approve treaties.

The Executive.

The next, and perhaps the most difficult of all the

labors of the Convention was the organization of the

executive department, as a necessary branch of the law-

making power. This completed the machinery of Fede-

ral legislation. In establishing the chief magistracy,

the framers of the Constitution sought to create a power

which, though personified in a single individual, should

yet require for its exercise, in most instances, the em-

ployment of subordinates acting under restrictions im-

posed by the laws of the land, and personally responsible

for any acts of malfeasance. In supplying the Execu-

tive with appropriate agents for discharging the func-

tions of his office, they placed them within the control

of the law-making department both as to numbers and

means of support. The power and jurisdiction of these

agents is wholly derived from, as well as regulated by.

Acts of Congress, outside of which they can plead no

patent of authority from the Executive in bar of re-

sponsibility for violating them. It is evident that the

authority with which the President is clothed gives him

no means of independent action by which such autho-

» Works, vol. 6, p. 440.

fA
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rity can ever become dangerous. He is confined to

certain prescribed channels, and the official machinery

by which alone he can act through the various depart-

ments of the government, leave liim but a small install-

ment of executive power that is absolutely free from

restrictions. The sale of public patronage, and perver-

sion of the policy upon which he was elected, are the

only two directions in which he is absolutely free. But

even such action, too base to be conceived as possible

in the chief magistrate of the United States, could not

lon^j- escape the fetters w^hich Congress and the indigna-

tion of the people w^ould place upon it.

" The Executive," says John Adams, " represents the

majesty, persons, wills and power of the people in the

administration of government and dispensing of laws,

as the Legislature does in making, altering, and repealing

them. The Executive represents the people for one

purpose as much as the Legislature does for another

;

and the executive ought to be as distinct and independ-

ent of the Legislature, as the Legislature is of that."i

Under the Constitution, the independence of the Execu-

tive is shorn of much of its power, because, as has been

already shown, its sphere of personal and independent

action is defined and circumscribed like that of other

departments. While there doubtless is an executive

independence in the performance of executive duties,

which courts will not attempt to control by mandamus,

injunction or any other form of compulsory process,- that

' Works, vol 6, p. 172.

2 Marbury v. Madison, 1 Crancli, 137 ; Gaines u. Thompson, 7 Wall 347
;

The Secretary v. McGarrahan, 9 Ibid. 298 ;
Mississippi v. Johnson, 4 Ibid.

475; Georgia u. Stanton, 6 Ibid. 57. It is a noteworthy fact that on the

trial of Aaron Buit, President Jefferson having refused to obey a subpoena

duces tecum, and a motion liaving been made by Burr himself for the issu-

ance of compulsory process, the court took no action thereon, although C. J.

Marshall had previously decided that such a writ might issue to the Presi-

dent.

—

Combs' s Trial of Aarun Burr.



ORGANIZATION OF REPRESENTATIVE GOVERNMENT. 101

independence rightly interpreted means const it utioiiul,

and not personal liberty of action. Thus his nomina-

tions nuiy be rejected and his veto may be overruled.

As commander-in-chief of the army and navy and of th(»

militia of the several States, when called into the actual

service of the United States, he has no private funds at

his command with which to maintain them, lie must

await the pleasure of Congress in calling them out, and

in making the necessary appropriations to support thc^n

when on foot. As to the standing army of the United

States, Congress being empowered to " make rules for

the government of the land and naval forces," could,

at any moment, disband both. The Constitution has

thus, by every possible means, secured the supremacy of

the civil over the military power.

The President's relations to legislation are practically

so subordinate, as not to be in any degree hidispen-

sable to it. For law-making purposes, his co-opera-

tion wdth Congress is permitted by requiring that "every

bill which shall have passed the House of Representa-

tives and the Senate, before it shall become a law, shall

be presented to the President of the United States,"

who "if he approve, he shall sign it, but if not, he

shall return it, with his objections, to that House in

which it shall have originated, who shall enter the ob-

jections at large on their journal and proceed to recon-

sider it." The part played by him toward the Federal

Legislature is, therefore, limited to the duty of endors-

ing or disapproving its measures. He can neither hasten

nor permanently obstruct them, for it is made the duty

of the House receiving his disapproval of a measure,

not to accept it as a finality, but to proceed to recon-

sider it. And it is their re-approval of the measure by

a two-thirds vote, conjoined to a similar action on the

part of the other House, which constitutes the finality of
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converting the measure into a law. It will be seen

from this that the President has, properly speaking, no

true legislative power, although he performs a legislative

function as an adjunct to Congress. The language of

the Constitution is unmistakable on this point. Article

I., section 1, distinctly recites that "all legislative

powers herein granted shall be vested in a Congress of

the United States, which shall consist of a Senate and

House of R-epresentatives." These are words both of

limitation and of exclusion, leaving no doubt as to the

intention of the framers of that instrument.

But his executive power, which constitutes his chief

official estate, stands on a diiferent basis, and its exer-

cise is associated with the performance of duties that

are of a non-legislative character. Those powers are

mostly political. They relate to the foreign as w^ell as

domestic policy of the government, and do not fall

legitimately within the scope of judicial examination.

Courts cannot scrutinize their exercise by the Executive,

although they may inquire into the action of subordi-

nates through whom those powers have been made ope-

rative. Apart from these, there are poAvers which re-

quire some preceding action by Congress in order to

furnish the subject-matters upon which they can be ex-

ercised ; or there are powers again by which he is en-

abled, in discharge of his duty, to take care that the

laws shall be faithfully executed. The detailed enume-

ration of these powers is, of course, impossible, as many

of them grow out of circumstances varying wath the

legislation of Congress that requires his co-operation to

execute the laws made by it for such occasions.^ Thus

in relation to his authority to suspend the w^'it of habeas

corpus, it seems well settled that while Congress may
bestow the authority, its exercise is limited to those dis-

' Poineroy's Const. Law, §§ 635-8.
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tricts alone in which martial law has been prochiinied

by him as Commander-in-Chief. But in all other dis-

tricts, neither President nor Congress has the power to

suspend the issuing of the writ by a State court. ^ So
too his powers as Commander-in-Chief are in contem-

plation of law only war powers, not to be exercised in

times of peace ; and the title was made one of official

designation, rather than of technical application to the

ordinary circumstances of government.

Of the various powers with which the President is

invested, the most important, doubtless, is that of exer-

cising a qualified negative upon the acts of the other

branches of the Legislature. This power to veto bills is

in his case a power to delay, though not necessarily to

defeat a public measure, inasmuch as it may still be

passed over his negative by a two-thirds vote. The
nearest approach in resemblance to it is a similar power
possessed by the sovereign in England ; but the resem-

blance ceases the moment either power is set into ope-

ration. The veto of the British Sovereign is an act of

perfect absolutism. It kills the measure at which it is

aimed, and substitutes the will of the monarch for that

of the nation. Tyranny can do no more. Hence, in

the progress of constitutional liberty in England this

power is no longer exercised. Were any sovereign to

veto an act of Parliament at this day, it would consti-

tute an assumption of power which the nation would

hardly endure. So well is this understood that no

Sovereign has attempted it since the reign of Queen
Anne, who vetoed a Scottish Militia Bill in 1707. Nor
is it any longer necessary, since, by judicious efforts and

political sagacity in regulating the progress of any bill

through Parliament, the government can always secure

the defeat of an obnoxious measure.

^ Jones V. Seward, 40 Bai'b. 563 ; Griilin v. Wilcox, 21 Indiana, 383.



lOi CONSTITUTIONAL LEGISLATION.

In contradistinction to the present attitnde of the

veto power in England, that of our own President rep-

resents no absolute will upon the subject over which it

is exercised. He has only a qualified or retarding

power in respect to the measure proposed. His nega-

tive, therefore, expresses nothing more than the moral

weight of his disapprobation as a constituent branch of

the Legislature, and the effect of which is to demand

that, before the measure shall pass, it must receive a

two-thirds instead of a bare majority vote ; conse-

quently in estimating what his legal power really is in

this respect, we find it represented by the difference

between that majority which is necessary to pass a

measure and the two-thirds vote ^vhich can pass the

measure over, and in spite of his veto. It follows that

the weight of his veto is thus capable of being ex-

pressed in precise numbers. A recent writer has

accordingly computed that under the present census of

the two houses of Congress, the President's veto is

equal to forty-nine votes. ^ When that number is sur-

passed by even one vote, the powder of his veto ex-

pires. Almost every administration has furnished some

examples of this possibility, and particularly that of

President Johnson, whose continuous disagreement wdth

Congress led to the passage of many Acts over his nega-

tive, thus affording a striking instance of the impotence

of the American veto, when unsupported by public

opinion. It exhibits also, the difference between the

English veto, wliich was originally one of the preroga-

tives of the crown to protect itself against encroach-

ments by the people, and the American veto, whose

special office it is to protect the constitutional rights

of the people not against encroachments, but against

abridgments. Jefferson's view of the purposes of the

^ Now, 53; Comparative Const. Law, Crane & Moses, p. 215.
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veto was that it represented a shield provided hy the

Constitution to protect, 1st, the ri<^hts of the Execu-

tive ; 2d, tliose of tln^ Judiciary • and od, those of the

States and State Legishitures.^

It is a remarkahle and still more regrettahle fact that

while in England there has been a steady decline in the

exercise of the veto power by the sovereign, in the

United States the necessity or the disposition to employ

it has steadily increased in late years. It cannot be

that Congress is less qualified for the performance of its

law-making functions, or less animated by a desire to

discharge them within proper constitutional limits.

There are doubtless reasons to be found in the rapid

expansion of the country and in the novelty of the

problems presented to legislation. Be this as it may,

the fact remains that, under inharmonious views of the

same subjects entertained by Presidents and Congress,

vetoes have multiplied to such a degree as to have lost

much of their terror, and all of their moral weight.

They no longer shake the faith of the people in the

honesty or capacity of their representatives, nor impart

to the act of the President the character of a vermillion

decree. They are now regarded merely as differences

of opinion upon questions of public policy, which all

admit must become more perplexing as they become

more miscellaneous, and make calls upon powers of

Congress, whose limits in these particular directions

have not yet been judicially determined."

During Washington's administration of eight years

but two vetoes were recorded. Under Adams and Jef-

ferson's, extending through a period of twelve years,

none occurred. Under Madison's of eight years six

are recorded. Under Monroe's of eight years one only

' Works, vol. 7, p. 560.

2 "The Veto Power," E. C. IVIason, Harv. Uny. Pubns.
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occurred. Under John Quincy Adams's of four years

none. Under Jackson's of eight years twelve were

recorded. Under Van Buren's of four years none.

Under Harrison and Tyler's of four years nine. Under

Polk's of four years three. Under Pierce's of four years

nine. Under Buchanan's of four years seven. Under

Lincoln's of four years three. Under Lincoln and

Johnson's of four years twenty-one. Under Grant's of

eight years forty-three. Under Hayes's of four years

twelve. Under Garfield and Arthur's of four years

four. Under Cleveland's of four years three hundred

and one, of which twenty-nine were sent in on one day.

Without entering upon a detailed examination into

the powers of the President, it will suffice to summarize

them in their nearer or more remote connection with

legislation. First of all, he may require the opinion in

writing of the principal officers in each of the execu-

tive departments, with reference to sending messages to

Congress. This is the basis upon which he is allowed

by custom to form a Cabinet, and to surround himself

with constitutional advisers of his own selection.^ Again,

he may make appointments and removals;^ and form

treaties by and with the consent of the Senate ;^ may

grant pardons and reprieves ;^ may record his veto

against a bill in Congress; receive ambassadors and

other public ministers, and it is made his duty to take

1 U. S. V. Eliason, 16 Pet. 291 ; Little r. Barreme, 2 Cranch, 170; Wil-

cox V. Jackson, 13 Pet. 488; U. S. v. Freeman, 3 How. 556; Parke v.

U. S., 1 Pet. 29C. All heads of departments are constitutional advisers.

2 U. S. V. Moore, 95 U. S. 760 ; U. S. v. Jermaine, 99 Ibid. 508; Col-

lins V. U. S., 14 Ct. of CI. ; U. S. V. Hartwell, 6 W' all. 385 ; Keys v. U. S., 109

U. S. 336; Ex parte Hennan, 13 Pet. 230; Bentley's Dig., p. 353, § 60.

* Story on Const., § 1508; Doe v. Braden, 16 How. 635; Fellows v.

Blacksmith, 19 Ibid. 366.

* U. S. V. AVilson, 7 Pet. 150; Ex parte AVells, 18 How. 307; Carlisle v.

U. S., 16 Wall. 147; Osborn y. U. S., 91 U. 8. 474; In re Muller, 7

Blatchf. 23 ; Armstrong Foundry Case, 6 Wall. 766.
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care that the hiws he faitliFully exrcntcd. In tlie exer-

cise of tlie fuiu'tions of his ofHcc, his rcsponsihilit v is

only political and not personal.' lie is not amciiahlr'^

cons(Mpi{^iitly, (^ither to civil or criminal pioscf nt ions.

He may also fill vacancies occurring during tin; recess

of the Senate. The exercise of this power has given

rise to many conflicts of opinion as to the proper con-

struction to be put upon it. Both Courts and Attorneys-

General have difl'ered in their interpretation ; and we

must resort to analogical reasoning and the authority of

approved text-w^riters for a solution of its meaning. It

is evident that a vacancy in ati office implies the ab-

sence of an incumbent. But there is a marked differ-

ence between fllling an old office become vacant, and

filling for the first time a new one. Every newly-

created office is necessarily vacant until an appointment

to it is made. And as a vacancy cannot happen to that

which was never otherwise than vacant, it follows that

by the term a vacancy in the Constitution is meant a

change in the facultative condition of an office arising

from the absence of a preceding incumbent and occur-

ring during a recess of the Senate. This w^ould seem

to be the opinion of Judge Cooley, who says that '' a

newly-created office which has never been filled, is not

a case of vacancy within the meaning of this provi-

sion."^ And Judge Story holds that "if the Senate

are in session when offices are created by law, and

nominations are not made to them by the President, he

cannot appoint to such offices during the recess of the

Senate because a vacancy does not happen during the

recess of the Senate."^ The inference seems conclusive,

' Dnrand v. Hollins, 4 Blatchf. 4ol. Little v. Barri'ino. 2 Cnmoh, 170.

2 Cooley, Prin. of Const. Law, p. 104, n. 5.

3 Story on Const. § 1559 ; Federalist, No. 67 ;
Dist.-Atty. Cases, 7 Amer.

L. R. N. S. 786 ; In re Farrow, 3 Fed. Hep. 112.
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that the change implied by a vacancy must affect some

preceding operative condition of the office, before it can

justify the exercise of an act of executive power to re-

establish its suspended functions.

But the President is not invested with any dispensing

power ; and his obligation to see the laws faithfully ex-

ecuted does not imply a power to forbid or suspend their

operation.^

He has no authority to perform the duties of an

officer of the Treasury or an accounting officer, although

it is his duty to see that such officers perform their

duties.^

Nor can he give protection to aliens that have

suffered violence at the hands of citizens of the United

States.^

Nor can he give assent on the part of the United

States to any acts of a foreign power, except it be done

by treaty or act of Congress.^

Nor can he render personal services to any claimant

seeking for information from a foreign government.^

Nor can he admit any prisoner to bail ; nor discharge

him on his own recognizance.^

Neither the President nor Congress, nor the judiciary

can disturb any of the safeguards of civil liberty in-

corporated into the Constitution, except so far as the

right is given to suspend, in certain cases, the privilege

of the writ of habeas corpus.^

Nor can the President release the sureties given on

a bond, nor remit the forfeiture of a bail bond.^

1 Kendall v. U. S., 12 Peters, 612.

Ml Op. Atty.-Gen'ls, 109 ; 3 Ibid. 500 ; 1 Ibid., 597.

3 3 Ibid., 253. * 6 Ibid., 209. ^ 9 Ibid., 320. '^ 1 Ibid., 213.

' Ex parte Milligan, 4 Wall. 2.

* 4 Op. Atty.-Gen'ls, 144 ; 7 Ibid., 62 ;
Bentley's Digest, tit. " President."
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Nor can he remit a forfeiture of a vessel incurred by

violation of statutes and c^nforccMl by seizure and pro-

ceedings in rem and condemnation and sale.^

During our Civil War, many powers were claimed

and exercised by the President under a stringenc y of

circumstances for which no provision had been made in

the Constitution. Secession being the outgrowtli of

the doctrine of States governed by compact and not by

laiL\ it became necessary, in the complications growing

out of the war, whether in the form of military occu-

pancy and blockade, legislative reconstruction, or judi-

cial protection of persons and property in the seceded

States, to find, by implication, in the executive depart-

ment certain ivar-poivers not hitherto contemplated and

never before invoked. While the general results of

their exercise doubtless contributed to the restoration of

the Union, and the re-establishment of the Government

of the United States over all its territory, these powers

were so fcir aiu)malous in their assumption as to aftbrd

no justifiable precedents for the government of the

Executive, in the ordinary circumstances of our Federal

administration. A formal discussion of their scope and

application has accordingly been omitted, because they

present exceptions in the body of our constitutional

legislation that are never again likely to be repeated.

-

Not having undertaken to examine the constitutional

jurisprudence of the United States beyond its relations

to legislation, it is unnecessary to enter into any inquiry

touching the organization or practical operations of the

Judiciary department. The scope and purpose of our

work do not demand it. Except in its power to im-

pose restraints upon legislative encroachments, and to

' 11 Op. Atty-Gen'ls, 124.

^ Whiting, •' \\ ar Powers under the Constitution of the United States;"

Bump's Constitutional Decisions p. 246.
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maintain the inviolability of the Constitution by declar-

ing certain statutes to be repugnant to its provisions,

there is no occasion to do more than to record its judg-

ments, with the reasons upon which they are founded.

Our present concern is solely with legislation as one of

the functions of the State and the chief object of its civil

Constitution. In studying the growth of the principle of

representative government we have found it essential,

for a clearer understanding of its sources and prepara-

tory stages, to present an analysis of the historical evi-

dence through which its continuous development can

be traced ; and having followed this, from early colonial

days to the formation of the Constitution, we have

brought together enough facts to show whence the

legislative power derives its authority, and what are its

necessary limitations.

As the sum and substance, therefore, of all these his-

torical explorations, we are led to the conclusion that

the generative principle of political constitutions exists

in the domestic life of communities before its expres-

sion in a written organic law. That it is, consequently,

more in the nature of a social development than a

special creation of the popular will. That before it

assumes the form of a conventional enactment, it is

already a recognized part of the body of the common
law of the State. That its enunciation is only a method

of declaring its character to be now fixed and unalter-

able, until changed 'by a procedure as solemn as its

original promulgation; and that, finally, the true object

of all written constitutions in a representative govern-

ment should be to distribute sovereignty as a trust act-

ing through impersonal institutions, so as to make it in

the best sense a government of laws, and not of persons.
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CHAPTER III.

the state as a qualified sovereignty within the

federal union.

1st. Origin of the State.

Writers upon political philosophy, in their various

efforts to trace the origin of the State, have differed

widely in respect to its underlying sources. Some have

sought it in the idea of justice, some in the idea of pro-

tection, and some again in the idea of sovereignty as an

inherent power in society, always working to organize

itself in administration. With them, therefore, the

State is only the administrative part of the nation, per-

sonified in its public officers for the purpose of govern-

ment. Aristotle goes even behind these ideas, by assert-

ing that " the State is a work of nature," that " man is

naturally a political animal," and thus instinctively dis-

posed to establish himself into an institutional form of

society. He cannot live perfectly outside of it, and

from the first dawn of social life has discovered tlie

indispensable necessity of a civil or jural relation to his

fellow-man. He thence proceeds to trace the growth

and development of political society from the family to

the village, and, lastly, to the City-State, for the Greeks

knew no other form of State than that of their city gov-

ernments. He is also careful to remind us that the

State must not be too large. It must not exceed the

capacity of its citizens for assimilation in customs, in

interests, in laws. In his opinion it cannot become an

Empire. It is evident that, in common with the pub-
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licists of his day, he had no idea of such a condition as

is implied in national development. A city of a few

thousand inhabitants was his maximum idea of a State.^

Granting that many of these views of Aristotle are

sustained by facts in the history of modern as well as

ancient governments, it is still, nevertheless, true that

no single idea, whether of justice, protection, or sov-

ereignty is in itself sufficient to explain the origin of

the State. This is made evident whenever we attempt

to apply it in practice. For justice does not imply

either equality or neutrality of advantage ; nor does

protection imply immunity against responsibility for

wrong-doing; ; nor, again, does sovereignty imply the

unqualified right to exercise every form of authority.

There are limits, it is seen, to each one of these ideas

when applied to practice. It is more logical, therefore,

to say that the State exists as a social growth in order

to enforce laws ; because in order to enforce laws there

must be sovereignty lodged somewhere ; a sovereignty

to command as well as to enforce ; a sovereignty to do

justice, which is to render unto each one his due, and

a sovereignty to protect all who need protection under

the laws. Therefore, whoever makes the organic law

and declares the national will is the sovereign, whether

that sovereign consists of one or many persons.

Before the existence of such a sovereignty, men are

governed only by custom and usage. These do not yet

take the form of laws until there is a power lodged

somewhere to enforce them. And since the State sup-

plies the locality of that power, it thence becomes both

the source and the executioner of the laws.

The State being thus established to enforce the laws,

those laws in turn must relate to personal rights,

because the State is only the impersonal representative

> Polit. Lib., 1, ch. 2.
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of the persons wlio constitute its population. \Wm<r
founded upon the jural rights of its citizens, in a word,

upon rights that may be enforced, the 8t;ite is very

justly described by some as a jural society, mranin^r

thereby a society of jural relations between its mem-
bers, with sovereignty organized in administration, and
acting as a means through which to secure justice to all

as an end. This end is doubtless protection to all the

citizens—protection to life, property, health, and reputa-

tion. And since this end can never be so well attained

as by the practice of justice towards all, a strong argu-

ment may be made in support of the doctrine that the

administration of justice is natural to man, and that

States are in fact ors^anized because the iural riirhts of

men in society require the aid of sovereignty to enforce

them. Whether, therefore, these jural rights be natural

or acquired matters little, since the State does not

create rights, it only creates an instrument, or a means,

as we have seen, to execute them through its appro-

priate tribunals.

Territorially considered, the State may consist either

of one people, as in France, Spain, or Italy, or of many
peoples as in Austria, Russia, or under the present em-

pire of Great Britain. It differs radically, therefore, from

a nation which is a natural unit, while the State is most

generally an artificial unit; and the basis of this arti-

ficial union being the jural relations of its citizens, the

State is consequently a jural institution ^^'ith all the

attributes appertaining thereto. This fact must be

constantly borne in mind, as a key to the problem of the

rights and duties which attach themselves to a political

society thus organized. The immediate necessity of a

system of administrative law, whereby to regulate the

conduct of its citizens becomes at once apparent, and

the exercise of police powers arises contemporaneously
8
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with the creation of tribunals for enforcing merely pri-

vate rights.

Because, therefore, the State is natural and necessary

to the purposes of institutional government, it may be

said to organize sovereignty as a primary act of its ex-

istence. This, in fact, is the sine qua non of its legality.

It must be sovereign, otherwise it cannot be a State; for

by becoming a State it is instantly invested with the

summa potestas, or power of sovereign jurisdiction over

all its citizens. This power it can never abdicate until

conquered by a foreign enemy. Again, the sovereignty

of every State may be considered under two distinct

aspects.

1st. As to its external sovereignty as a member of the

family of nations, whereby it is recognized as independ-

ent of all control from without.

2d. As to its internal or domestic sovereignty which

gives it an original jurisdiction over all its citizens.

And here we must remark by way of digression, that

the States of the American Union as members of a

Federal body, have no external sovereignty, that power

residing in the Federal government alone. Neverthe-

less, they are sovereign, as between each other, within

the Union ; and they are also sovereign in respect not

only to their own citizens, but in respect to those powers

not delegated to the United States by the Constitution,

nor prohibited by it to the States. In other words, the

States united and several, constitute one State for inter-

national purposes ; but the individual States are not such

States as can form members of the family of nations.^

From those considerations upon the origin of the

State as a foundation for government, we deduce the

following conclusions, viz:—
» IVIartin v. Hunter, 1 "Wheat. 304, 323, 352 ; 1 Hurd, Freedom and

Bondage, 408 ; Cooley, Const. Lim., p. 6.
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That the State, as an mstitution, is the iiatur;il out-

growth of human society; tliat it is evolved and not

invented; that it represents a necessity in the lilr of

every nation for some means to regulate the jural rela-

tions of its citizens; and that, consequently, it is an in-

strument for organizing justice between men, and en-

forcing the laws necessary to its administration J

But the State as an organized form of government
has varied in different ages with the conditions of civil

society. The ancient and the mediaeval State have each

had certain characteristic features distinguishing them
from each other, according to the predominance of the

law of status, as based upon religion, landed property

or military conquest; while the modern State is chiefly

based upon personal independence in the citizen and
sovereignty constitutionally limited.

Prof. Bluntschli, in his philosopliical work upon the

State as a political organization developed through the

moral order of society, draws the following significant

distinctions between the ancient and the modern State.

AxciENT State. Modern State.

First. In the Ancient State, there In the ]\Iodern State, Rights,

was no personal independence, the rather than privileges are accorded

I
citizen was entirely absorbed in the to men. Hence personal freedom

State. Labor as an instrument of and law dominate custom, and con-

livelihood was confined to slaves. tract takes the place of status.

Custom ruled and status Avas every-

thing.

Second. In the Ancient State, the In the Modern State the Priest-

Priesthood was political. Private hood is purely ecch'siastical. The
law was not distinguishable from State no longer dominates. Reli-

^
public law, and the citizen was not gion and private law is also recog-

spiritually free. nized.

Third. In the Ancient State, Sov- In the Modern State, Sovereignty

,
ereignty was absolute, and authority is constitutionally limited. The State

directly exercised by the people in is representative since there is no

primary assemblies. direct democracy.

* Lieber, Civil Liberty, 42.
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Ancient State. Modern State.

Fourth. In the Ancient State, au- In the Modern State, government

thority was combined in one officer, is divided and distributed through

who discharged legislative, judicial, three departments.

and executive functions.

Fifth. The medieval conception The present conception of the

of the State was still theological and State is, that of a human organiza-

dependentuponunity of creed, hence tion founded upon contract between

spiritual authority dominated politi- free men who are equals ; and reli-

cal authority. The feudal system gion does not constitute a legal status.

recognized deputies and not repre- Hence the nation rules as a nation,

sentatives.^ through representatives.

Passing from this synopsis of historical development

to the present condition of things in the United States,

we find that the idea of government with us has never

been identified with the State as an independent insti-

tution, but always with the people as the primary source

of sovereignty. Government with us, therefore, is a

question of agency only. Our conception of it begins

with the consent of the people, and not with that of a

State already organized. The State, as a member of

our Union, is a political corporate body ; it can act only

through agents, and can command only by laws.^

What Constitutes a State Within Our Federal

Union.

It is now generally conceded by writers upon govern-

ment, that mankind have never existed without the

society of their fellowmen, or in a pure state of nature.

The doctrines of Hobbs, Locke, and Rousseau advanc-

ing these ideas are now exploded, being shown to be

against both reason and experience. The theory of a

social contract between men in a savage state, ante-

dating all government, is contradicted by the facts of

' Bluntschli, The State, p. 50.

« In re Ayers, 123 U. S., 501.
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history and the logic of circumstcinces. The idea of a

consensual contract typified by a written constitution

;

or the idea of a general agency, as shown in a represen-

tative democracy, are the result of centuries of ])olitical

training. But whether such perfected forms of govern-

ment exist or not, society has always existed among

men. Consequently men are born into society without

regard to their consent or preferences. As to tliem,

therefore, society is already formed and established, and

they enter it precisely as travellers do a country whose

institutions are in full operation. These truisms do not,

however, contradict the fact that the origin and rise of

particular societies may be various ; and that an empire

may have been founded by an originally insignificant

number of persons. No better illustration of this fact

can be pointed out than that of the Pilgrim Fathers,

who, by their original compact laid the foundations of

the American Union ; and, subsequently, though still

under their charter, "resolved" themselves into a Com-

monwealth.^

These men, however, were not in a state of nature.

Far from it ; they were subjects of a kingdom, claiming by

right of occupancy the authority to execute its own laws

upon them. They were, in a word, colonists seeking

for the enjoyment of more religious and political free-

dom than could be obtained at home. Nevertheless,

they still considered themselves subjects of the British

crown. Having spent some years in Holland and

breathed the free air of the young llepublic, they had

imbibed the sentiments and adopted the ideas of its

illustrious founders. They needed no other incentive

than this to awaken in them a desire for a popular form

of government. But these wishes being at variance

with the political creed of their native land, they could

1 Oliver, Pur' 11 Comm. 52.
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not hope to see them gratified there. The divine right

of Kings, as claimed by the Stuarts and inculcated by

the Cluirch of England, and the personal independence

of the citizens as longed for by them, were irreconcila-

ble principles. The Crown would not yield, the subject

could not endure, and there being no middle ground

upon which to compromise, they accordingly emigrated

to the western wilderness in search of a new home.

We have sufficiently followed their acts in our preceding

chapters, from the period of their arrival down to the

formation of the Constitution of the United States, not

to need any further review of the progress made by

them in the organization of a new form of political

society. Although their first attempt was to found a

theocratic government modelled upon that of the He-

brew Commonwealth, they were soon compelled by the

circumstances of the times, and more particularly by

the exigences of their environment, to unite themselves

to the other colonies in a confederate body of States.

Whatever appeal we may accordingly make to his-

torical evidence, we are met by the invariable answer

that every State is the political fruit of an antecedent

society developing itself into forms of internal and

external self-regulation. Of such an organization there

can be no more comprehensive definition than that

given by Grotius, who in this respect follows closely the

language of Cicero. " A State," he says, " is the har-

monious union of a body of freemen united for the

purpose of enjoying common laws and interests."^

Cicero, in his treatise on the Republic, states in a

brief sentence the essential conditions precedent to all

government: "A Commonwealth," he says, "is a Con-

stitution of the entire people, bound together by the

obligation of the laws and the community of interests."^

» J. B. et P., lib. 1, cap. 1, sec. 14. ^ ^jb. 1, sec. 25.
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It will be noticed that these definitions, written at dis-

tances of fifteen centuries apart, both include; the simi-

lar idea of a '' civil body politic," formed of freemen

united by a community of interests, and protected by a

system of laws of binding obligation upon all. More-

over, it so happens that tlie term '' the State" does not

appear in English political history until the days of ihe

Commonwealth, when the Presbyterian doctrines re-

lating to the secular character of civil government

obtained prominence and gave direction to the current

of public affairs, so that at the restoration of Charles II.

and the resumption of monarchical principles of admin-

istration, men spoke of '' the State," meaning the Com-

monwealth of Cromwell and Ireton and Milton, to dis-

tinguish it from the regal government of the Stuarts.^

As yet, however, there was no appearance of the prin-

ciple of the participation and consent of the governed

in the framing of the laws of the State, as an inde-

feasible part of the contract of Union between the

people themselves. That doctrine was not yet matured.

According to Mr. Maine, mere vicinity as a basis for

political relations, rather tlian kindred or rehgion, is a

late offshoot of feudalism, and territorial sovereignty

could not exist until men inhabiting the same country

became fellow-citizens.^

It was reserved for our Declaration of Indepenchnice

to enunciate for the first time to the world tlie true i(u^a

of an independent State, in that article of our political

creed which recites that in order to protect the right to

life, liberty, and the pursuit of happiness, governnumts

are instituted among men, '' deriving their just powers

from the consent of the governed." It is the consent

of the governed, therefore, when permitted to partici-

pate in the framing as well as in the administration of

1 Lieber, Civ. Lib., 42. ^ Ancient Law, p. 1U6.
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their own laws which constitutes a State with a repub-

lican form of government ; and it is this form of govern-

ment which the Constitution of the United States

jealously guards and guarantees to the people of every

State in the Union.

So important is this doctrine to the stability of the

Union, and so necessary is it that it should be protected

against the action of any revolutionary body of con-

spirators, organized in the form of a popular conven-

tion, that the Supreme Court of the United States, in

Texas v. White,^ held that Congress as the political

department of the government was omnipotent to legis-

late upon this subject, and that its decision is binding

on every other department of the government, and can-

not be questioned in a judicial tribunal. This con-

firms the doctrine of the primary sovereignty of the

people as represented in Congress. And thus the creed

of the Plymouth colonists finds renewed acceptance in

the highest tribunal in the land.

It is because of the recognition of these cardinal

principles of representative government by the highest

judicial authority, and the placing of the citizen before

the State in the genesis of modern political society, that

the American Commonwealth occupies so unique a posi-

tion before the world as the last derivative of personal

independence. Unlike any past States, it was never

ecclesiastical, never feudal, and never absolutely sov-

ereign. First existing as a colony, then arrogating to

itself the sovereign power of entering into a confedera-

tion with sister colonies, whereby it assumed the atti-

tude of an independent State, it subsequently converted

itself into an integral part of the United States by a

process of political transmutation heretofore unknown in

the history of republican government. The sovereignty

' 7 Wall. 700.
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which before their independence was vested in Great

Britain, passed by that fact to the States united, and

not to the States severally, a sovereignty which lias

ever since been assumed and exercised alone by the

United States and never by the States ; for sovereignty

is only attributed to the domain of the nation, and the

domain is in the United States.^ It must always be

borne in mind that the Declaration of Independence

was made by the States jointly and unitedly, and not

by them in their several and independent capacity.

Nor was the lievolutionary War carried on by them

severally, but by them unitedly. They were far more

independent as revolted British colonies than tliey now

are as States in the Union. This affords the best reason

why the Articles of Confederation proved to be a rope

of sand.

The development of the States out of colonies was

the necessary result of applying English constitutional

liberty to the formation of independent Common-

wealths. The Continental Congress, urged on by the

action of numerous provincial conventions, had finally

adopted the resolution of May 10, 1776, recommending

to the representative assemblies and conventions of the

united colonies, where no government sufficient to the

exigences of their affairs had been established, to adopt

such government as should, in the opinion of the repre-

sentatives of the people, best conduce to the happiness

and safety of their constituents in particular, and of

America in general. Necessarily the representatives of

the people yielding to the tendencies of the times, and

swimming with the tide of republicanism whicli was

then overflowing the colonies, could and did organize no

other form of government than that of a representative

democracy or Commonwealth.

» Jay, C. J., in Chisholin v. Geortrla, 2 Dallas, 320.
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Herein we find the rudiments of the present American

State, which sovereign territorially, is only quasi-sovereign

as a member of a political union having a central federal

government acting as a supervisory power for both do-

mestic and international purposes. This it is which

constitutes it a true imj^ermm in imperio.

The secret of the success which attended this politi-

cal incorporation from the first, may be traced to the

fact that the colonists brought here the Parliamentary

Constitution of England with its elastic common law;

that they were free from the embarrassments of a State

church or a landed aristocracy ; and that, in the revolu-

tionary disturbances agitating the mother country for so

many years, they were left comparatively free to act in

local affairs, so as to resemble allies, more than subjects.

The strength arising from consolidation of interests,

which they thus acquired during the earlier years of

colonial existence, prepared them for the successful

overthrow of British authority when the day of final

arbitrament was reached.

There can be no doubt, however, that the States, as

successors of the Colonies, were sovereignties until the

ratification of the Constitution.^ Throughout the entire

Revolutionary War, and the period of the Confederation,

they were constantly recognized as sovereign and inde-

pendent Commonwealths. Not until, therefore, the final

adoption of the Constitution, unifying the people of the

United States as one nation, and proclaiming them to

' There being no national government in existence de jin-e, during the

Revolution it was natural that the Colonies should be regarded as independ-

ent States. They acted as such ; were treated as such ; and invited by the

Continental Congress to form independent constitutional governments as such.

And it is diflicult to see how it could have been otherwise in the genesis of a

federal Republic out of revolutionary provinces each being a separate colony

and the whole united in a voluntary league.— WurLs of John Adams, vol. 4,

p. 217.
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be the owners of its entire domain, did tlu' Statrs sur-

render tlu^ir absolute sovereignty, or conscnl bv ;i ^m nc-

ral luergc^r of land and inluibitants into the ])()(1)' politic

of the fecUn'al union, to become a component p;iit of

the nation of the United States. There boinii; colonial

States in existence until the adoption of the Consiiiu-

tion, its preamble does not speak of the people without

reference to these States, but announces at tlie outset

that "We the people of tlie United States do orchiin,"

etc., showing plainly that the framers did not recoLniize

themselves as a sovereign disparted people without

States ; nor at the same time did they consider any

States, as States, outside of that Union whicli cemented

them into united States. It is in the meaning of the

word united as a distinctive adjective, and not as part

of a proper name, that the true character of an Ameri-

can State is to be ascertained. For the word State with

us does not mean a wholly independent and sovereign

community of citizens, nor yet a political society de-

pendent upon any other and in subordination to it ; but

it means a member of the American Union as organized

under our Federal Constitution.

This practically defines a State to be a portion of tlie

territory of the nation upon which a body of citizens,

desiring to establish local government, either by joining

in the ratification of the Constitution, as in the case of

the thirteen original States, or by permission given

through an enabling Act of Congress, have been autho-

rized to organize an independent Commonwealth, with

no other limitations upon the powers of self-government

than those prescribed by the Constitution.

Eemembering, always, that our form of government

was founded upon the basis of " a civil body poHtic,"

and has so continued unchanged through all the vicissi-

tudes of a colonial revolution, a confederation of States,
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and lastly a union of the people of the States, there has

arisen a peculiar relation between the State as a State,

and the citizen, such as was never before known. This

peculiarity may be summarized for convenience's sake

in the following propositions:

—

-^

1st. That the State with us is rather territorial than

personal. It does not own the citizen, and cannot be

said to absorb him. And it is well, also, as an element-

ary proposition, to bear in mind the fact that the State

being a Commonwealth under a republican form of

government, is necessarily impersonal, because always

an abstraction. It means simply that recognized sys-

tem of laws under which a community of freemen con-

sents to live. This is sufficient to constitute a State.

But the moment w^e attach the idea of personality to

its sovereignty, we render it patriarchal, convert its citi-

zens into subjects, and destroy the principle of equality

among them. This modern theory differs radically from

the ancient doctrine which still obtains under many
monarchical governments, to the effect that all that an

individual is, he is as a member of a State. Conse-

quently, that he has no rights as against the State, be-

cause the State is everything and the individual nothing.

This doctrine of State Socialism is a legacy transmitted

by the civilians, for Home never considered man as an

individual, but only as a thing. Even Plato insists that

men are to be considered not as men, but as elements of

the State ; a perfect subject differing from a slave only

in this, that he has the State instead of an individual

for his master.^

In Athens, everything could be demanded for the

State from the citizen. Taxation was arbitrary, and

bore upon particular individuals with the harshest in-

justice. The State was regarded as of paramount im-

' Draper, Intl. Devt. of Europe, 117, 198.
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portance, and its demands above those of justice. This

grew out of the Pagan ideas of political society, which,

regarded government as an organization based upon the

inequality of men ; that because of differences among
them in wealth and social position, a certain class in

every community was born to rule, and all others out-

side of it were born to serve. According to this law

of status, the disfranchised majority were by nature

created to toil for the sole advantage of the ennobled

minority. This dogma, in some form or other, became

a petrified canon of government through all subsequent

ages until supplanted by the doctrines of the Christian

Church, which first taught the brotherhood of man, and

the fatherhood of God.

The English sovereigns down to the period of the

E-evolution of 1648, undertook to apply the same prin-

ciples in practice, and to levy subsidies in the form of

assessments without consent of Parliament. They based

their claims upon the monstrous assumption of the

divine right of Kings to exercise an authority irrespon-

sible in character, and illimitable in extent. And what

is worse, they found subservient jndges to sustain them

in their extortions.^

With us allegiance is solely political, and conse-

quently voluntary. It is individual and not official.

The citizen may renounce it at any time. It belongs

to political, or primary jurisdiction rather than to civil

or derivative jurisdiction. Hence, allegiance is not

within the province of any Legislature, and under the

Constitution (Art. 1, s. 8) Congress alone is empowered

to make uniform naturalization laws. So also with the

doctrine of the parental authority of the State, which,

being without personal affection, " leads," as has been

said, " to unhmited authority without moral control.""^

« R. V. Hampden, 3 St. Tr. 826.

* Lieber, Pol. Ethics, vol. 1, chap. 3.
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This doctrine becomes both pagan and communistic in

some of its extreme applications.

Under a democratic form of government the parental

authority of the State cannot be said to exist as a pre-

rogative right. Although needing to be exercised at

times in the form of pardons, insolvent laws, patents,

guardianship, and the establishment of charitable and

reformatory institutions, it exists only for the purposes

of civil administration and by fiction of law. Were
this authority really implanted in the structure of the

State, it would possess a patriarchal power over the

citizen, and destroy the idea of agency embodied in the

various departments of government organized under a

constitution. All citizens would be subjects of the

State, rather than subjects of the laws of the State made

by their consent, and there would be no organic political

people, but only territorial inhabitants as in monarchical

States. An American State implies, therefore, the

political manhood of its people and not their political

infancy, with all the consequences of pupilage. It is

a civil body politic which by self-incorporation has

become converted into a constitutional Commonwealth.

2d. That the State with us is held, but not ow^ned by

its citizens, under an organic Act emanating from the

people of the United States in Congress assembled, or

as in the case of the original thirteen States, by fusing

itself into the Union by adoption of the Constitution

;

and being, as a political body, purely territorial, the

State can neither enlarge nor diminish its area without

their consent first obtained. Nor can it divest itself of

any of its attributes of sovereignty without their per-

mission.^ It is organized as a State only for the benefit

and convenience of its citizens, but cannot exist as such

before an Act of the national Legislature has made it a

' Cooley, Const. Lim., 82-4.
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political sovereignty. Nor is it sucli an indcpcndf ut

sovereiirn State that it can \\<x<i:g war on belialt' of its

citizens, or obtain any redress for them as a sov('l•(•i^r^

trustee of their rights in the courts of the United States.'

3d. That the State has no original power, hut oidy

such as is delegated to it by law. It is in itself solely

an impersonal embodiment of the law, whether organic

or statutory. Its people form its government, its pulj-

lic officers being only their public servants or agents to

execute the jurisdictional functions of government.

Therefore, and in contradistinction from monarchical

forms of government, the people of our States are not

a distinct class from their government, with different

and conflicting interests. Government w^ith us is only

a form of agency, carried on through mutable public

officers.

4th. That the State can only speak to its citizens

through its laws, because its relations to them are only

jural, and not personal. It cannot enforce a purely

moral obligation, because it cannot affix a penalty to its

violation.

There will ever be some wrongs, consequently, w^hich

the State cannot punish, for there will ever remain a

distinction between the adjective right, meaning moral

duty, and the substantive right, meaning a perfect claim

to a legal action with its appropriate remedy. Wca-e

any Legislature to pass a code of compulsory morality,

it is very certain that it could never be enforced. Moral-

ity must antedate huv in the genesis of government, and

in turn, while resting upon such foundations as justice

and morality, law must not arbitrarily undertake to

interfere with purely ethical problems. Only when

they are associated with material injury to positive

rights can it interpose its corrective arm.

« N. H. V. Louisiana, etc., 108 U. S. 76.
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5th. Nevertheless, the State, as the embodiment of

an organic law for the better guardianship of the rights

of its citizens tlirough its administrative functions, needs

to possess, and does possess certain jural rights of its

own, and in order to exercise these functions it must be

clothed with a quasi private personality in respect to

the rules of procedure by which such rights may be

enforced. Thus, it may own lands apart from its right

of eminent domain ; it may own buildings ; it may bor-

row money and issue its obligations therefor ; it may
become a mortgagee ; may carry on industrial enter-

prises in its prisons and reformatories ; and may take

under a will, or by escheat, in the absence of lawful

heirs.

Previous to the secession of the Southern States in

their attempt to disrupt the Union, the term State had

not received any extended examination in American

courts outside of its precise use in the Constitution of

the United States. The reason for this was obvious,

for our States had never existed, nor acted as sovereign

States, outside of the Union. Up to the time of the

Declaration of Independence they claimed to be British

colonies, with the rights of British subjects, and it was

the denial of their rights which led them to revolt. In

a few cases, and mostly for jurisdictional purposes, the

question of a State as a sovereign community had been

judicially investigated. But the transition from the

status of colonies to that of independent States was so

gradual, and that, too, without much internal change in

the form of domestic government, that the word " State"

as used in common language, was felt to be sufficiently

well understood not to need any special interpretation

outside of the Constitution. '

Thus in the case of the Cherokee Nation v. The State
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of Goorgiji,^ which arose upon a motion for ;ui iuj unc-

tion to prevent the execution of certain Acts of the

Legislature of tlie State of Georgia in the territory of

the Cherokee Nation of Indians, they chiiming to pro-

ceed in the Supreme Court of the United States as a

foreign State against the State of Georgia, under the

provisions of the Constitution of the United States,

Chief Justice Marshall held that the Cherokee Nation
was a State, only in the sense of heing a self-governin""

community with whom a treaty had heen made by us.

But that it was not a foreign State admitted into the

family of nations, nor anything more than a feudatory

State under the protection of the United States. The
motion was accordingly dismissed for want of jurisdic-

tion. Mr. Justice Thompson dissented from these

views, holding directly opposite ones, and in this opinion

Judge Story concurred. It will be perceived, therefore,

that on the question of what constitutes a State, two of

the leading expounders of the Constitution, Marshall

and Story, differed radically.

In the case of Scott v. Jones,^ which was an eject-

ment brought in the Circuit Court of Wayne County
in the State of Michigan, by the Detroit Young Men's

Society against the plaintiffs in error, to recover a cer-

tain lot of ground in the city of Detroit, claiming the

same under an act of incorporation granted by the

Legislature of the State of Michigan, in Marcli, 1836,

whereas, in fact, Michigan did not become a State until

the 27th of January, 1837, it was held that a State, to

be such, must first be a member of the Union ; that a

territorial and a State government can not co-exist, and

that under the provisions of tlie Judiciary Act, the

Supreme Court was without jurisdiction, Michigan not

1 5 Peters, 1, A. I). 18;n.

2 6 Howard, 343, A. D. 1847.
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being a State at the date of the granting of the act of

incorporation under which the plaintiffs in error claimed

title to the land in issue.

The earliest case in which an approximate attempt

to define the word State was made in our courts irre-

spective of its precise meaning under the Constitution,

was that of Chisholm's Executor v. The State of

Georgia.! There it was said, that a State sometimes

means an extent of country within certain limits, within

which the authority of a neighboring country cannot be

exercised ; or it may mean the government de facto of

any territory occupied by a political society ; or again,

it may mean a number of persons united by a commu-

nity of interests and laws.

The legal meaning of the word State was again

fully examined in Hepburn v. Ellsey," where Chief Jus-

tice Marshall said, " The clauses show that the word

State is used in the Constitution as designating a mem-

ber of the Union, and excludes from the term the signi-

fication attached to it by writers on the Law of Nations."

Hence, a citizen of a territory cannot sue a citizen of

a State in the courts of the United States ; nor can

those courts acquire jurisdiction from the fact of other

parties being joined, who are capable of suing. All

the parties on each side must be subject to the jurisdic-

tion, or the suit will be dismissed.^

These judicial determinations of the meaning of the

word State, in respect to the application which might

be given to it, both outside of as well as within the

Constitution, accord fully with the ideas of the civilians

as given by Puffendorff.

" A State," he says, " is a moral body conceived to

> 2 Dallas, 457. * 2 Crunch, 445.

3 Corporation of New Orleans v. Winter, 1 Wheaton-, 91 ; 2 Bibb, 334;

1 Kent, 349, 385; Foster et al. v. Neilson, 2 Peters, 253.
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act by one will. But inasmuch as it is made up of

many natural persons, each of whom hath his particular

will and inclination; and since these several wills can-

not, by any natural union, be joinc^l togc^ther, or tem-

pered and disposed into a lasting harmony, th(!refore,

that one will which we attribute to the State, must be

produced by the agreement of all persons to submit

their own private wills to the will of one man, or (jue

assembly of men, on whom the government hath been

conferred."^ Therefore, and as corollary to this propo-

sition, he maintains that " the government of a State

ought rather to be committed to laws than to men. It

is more expedient that the rules of Commonwealths

should govern according to the standing prescriptions of

the law, than according to their own private and uncon-

fined pleasure."-

It will be perceived from the foregoing citations that,

writing as a civilian and with the principles as well as

the canons of the Homanytts scriptiun before his mind,

Puffendorf has in reality uttered the keynote of all

modern constitutional legislation. In speaking of rules

agreeing with the standing prescriptions of the law,

what else can that language apply to, in our day, tlian

to a supreme, organic law, known as the Constitution ?

This basis of all derivative laws being written, has every

characteristic of permanency. It is in some senses,

therefore, immutable, except by a conventional act of as

solemn a kind as that by which it was originally pro-

mulgated.

The Emperor Justinian threatened with severe penal-

ties those who should dare alter the text of tlie jus scrip-

turn, reserving to himself, as the fountain of all sove- *

reignty, the exclusive right of so doing. In this he was

• De Jiir. Nat., etc., lib. 7, cap. 4, sec. 2.

* Ibid., lib. 7, cap. 6, sec. xi.
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undoubtedly justified by the form of government over

which he swayed his imperial sceptre. With us, the

organic people are the source of all authority, from

among whom are drawn the political people or voters,

they in turn expressing their legal will through repre-

sentatives duly chosen. It is the voice of these repre-

sentatives which must, to all intents and purposes, be

considered the will of the State, expressed through

legislation. It stands, therefore, as the act of the whole

pohtical society, since, in the very nature of things, there

is no other way in which it can so advantageously be

promulgated.

2d. Formation of States.

The formation, or organization of a State as a member

of our Federal Union, from the day when town govern-

ments were first established in New England down to

the last State admitted into the political body known as

the United States, has been unlike anything of a simi-

lar kind ever before witnessed. This mode of organiz-

ing a government upon the single dogma of the sov-

ereignty of the people stands, and will always stand, as

the most conspicuous ethical foundation on which to

build a political society. In tracing the origin of States

as a chapter in the natural history of nations, we have

seen that they arise from causes mostly outside of and

above the mere will of the nation. They may be forced

upon a people by conquest, or they may be a compro-

mise between choice and environment, as in the case of

feudatory States, or those living under a protectorate

;

. or again, they may be independent States, but without

power of growth. Instances of these various kinds

may be found in the history of modern Europe, from

the time of the dismemberment of the Homan Empire
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to the present day. Those important periods in tlic

development of international law, which have,' been

selected by jnrists as markini^' tlie inauguration of new
and more enli^ghtened principles in the intercourse of

nations, and which are stamped with the authority of

such famous treaties of peace, as those of Munstcr,

Utrecht, Eysvick, Hubertsburg, Versailles, the Congress

of Vienna, and the Treaty of Adrianople—tliose great

periods have always been associated with eithcn' tlic

partition and dismemberment, or the reorganization of

States through the ag(^ncy of powers outside of them-

selves. In many instances, these treaty conventions

were called simply for the purpose of legalizing the

spoliation of neighboring States, already accomplished

and assented to by ambitious monarchs, anxious to

maintain the balance of power in the hands of an irre-

sistible partnership of which they vrere members, and

at the expense of their weaker neighbors.

The difference between such States and ours is too

self-evident to need comuient under the explanation of

their origin just given. The former are the creatures

of force, bestowing upon their citizens such riglits and

privileges only as to the governing power are agreeable.

Ours, on the contrary, are the expression of the sov-

ereign will of the people organizing itself tlirough a

convention in a written Constitution. Propcn-ly speak-

ing, there can be no true constitutional basis of govern-

ment, w^here the people have not directly participated in

framing or ratifying tlie organic law. All the constitu-

tions of continental Europe have lacked this essential

quality outside, perhaps, that of Switzerland. They

were only nominally constitutions. In reality they

were but concessions made to the people by the sov-

ereign, and revocable at his pleasure. They served,

temporarily, to allay irritation 5 to delay revolution, and
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,

to extend the leasehold interests of some tottering

dynasty. Such is the history of all constitutions which

have lacked the element of a popular origin.

Returning to the organization of our own States, it

will be found that there are four ways in which the

present members of our Federal Union became sovereign

States.

1st. By the action of provincial conventions in the

original thirteen colonies, establishing temporary govern-

ments prior to the calling of a Continental Congress.

This made them States, but for domestic purposes only.

2d, By the Declaration of Independence adopted by

the Continental Congress, July 4, 1 776, declaring them-

selves to be a Federal sovereignty of States for interna-

tional, as well as domestic purposes.

3d. By the action of Congress, and such States as

were parties in interest, permitting the subsequent erec-

tion of new States within the territorial limits of these

existing States, as, for instance, Kentucky out of the

territory of Virginia; Tennessee out of the territory of

North Carolina ; Vermont out of the territory of New
York; Maine out of the territory of Massachusetts,

. and West Virginia out of the t(^rritory of Virginia.

4th. By the creation and admission of every subse-

quent State out of the territories, or public domain of

the United States as a nation.

There has never been but one method for organizing

a State government within the territory of the United

States, and that metliod is by a Convention of the

people assembled in their political capacity. For, while

sovereignty resides in the great body of the people as a

corporate unit comprising all the citizens of the State,

this mass of voters is too unwieldy to discharge the

functions of government directly. Tt must, in conse-

quence, act through agents or delegates so selected as
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to insure tliat the porform:mco of ilw. work shall repre-

sent the will of the entire people. 'J"he io'iis 'm, (jint of

sovereignty, as a distinguishing fact hetwcfu tlie terri-

torial people and the electors of a State, was examined

in a very early case in the Sui)renu; Court of the United

States, viz., that of Penhaliow r. Doane's Adni'rs,i

where the Court said that in our State governments

"the sovereignty resides in the great hody of the people,

but it resides in them not as so many distinct indi-

viduals, but in their political capacity only." The legal

interpretation of this doctrine plainly points to the elec-

tors, or voters only, as that body of the people in whom

sovereignty is practically lodged. A popular conven-

tion, therefore, whether in the form of a spontaneous

assembly, or a constitutional convention called under the

authority of an already existing government, is the pri-

mary instrument for organizing our State governments.

It is an assembly called to ascertain the will of the

people in a new exigency. It does not necessarily

make laws, but it determines the manner in wdiich, and

the persons by wdiom, huvs may be made. The popular

or spontaneous convention is, therefore, the predecessor

of the constitutional convention, which latter is formed

of delegates, elected in compliance with certain rules

prescribed by a competent authority.

Although during our revolutionary period popular

conventions were of necessity revolutionary, yet they

were permitted to assume the functions of constitutional

conventions, because political society was then in a con-

dition of disorganization and transition, and it was in-

dispensable to the formation of our federation tliat

States, already existing as independent colonies, should

appear to have qualified themselves for admission by

spontaneously framing constitutions which would ena-

» 3 Dallas, 54.



136 CONSTITUTIONAL LEGISLATION.

ble them to disclmrge their duties to sister States.

Judge Jameson, in his history of the Constitutional

Convention, refers to the peculiar circumstances of that

period as justifying the course then pursued, saying

that " the statesmen of the E-evolution, in their first

essays at Constitution making, partly from ignorance

and partly from the urgent needs of the time, allowed

the functions of the Constitutional Convention, in some

cases, to be exercised by its revolutionary prototype, the

Revolutionary Convention assuming the duty with others

of framing their first Constitution."^

In the case of Luther v. Borden,- which arose out of

the Dorr Rebellion in Rhode Island, and involved the

question of jurisdiction under the old Charter Govern-

ment of that State, as against the new Constitution and

government established by the People's Convention,

a Revolutionary Assemblage held without any pre-

vious authority from the Legislature, Mr. Webster in

his argument in behalf of the original State authorities,

said :
" It is true that at the Revolution, when all

government was dissolved, the people got together and

began an inceptive organization, the object of which

was to bring together representatives of the people who
should form a government; that this was the mode of

proceeding in those States where their Legislatures were

dissolved But Avhere any Legislature existed

this mode of procedure would be held irregular and

invalid; for, 'another American principle growing out

of this,' and just as important and well settled as is the

truth that the people are the source of power is, that,

when in the course of events it becomes necessary to

ascertain the will of the people on a new exigency, or

a new state of things, or of opinion, the legislative

» The Constit. Conv., sec. 14. « 7 Howard, U. S., 44.
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power provides for that asccrtainnieut by an ordinary

act of l(^gislation.

"Has not that been onr wliole history! Tn what

State has an assembly, calling itscdf the people, eon-

vened without law, without authority, without cpiahHca-

tions, without certain oificers, with no oaths, s(^curities or

sanctions of any kind, met and made a Constitution and

called it the Constitution of the State 1 There must be

some authentic mode of ascertaining the will of the

people, else all is anarchy." Such is the language of

one of the greatest expounders of the Constitution.

The decision of tlie Su[)reme Court u[)]i{)hling the

charter sfovernment of Rhode Island was solely based

upon the principle that the State courts had decided in

favor of its validity, and that the courts of the United

States adopt and follow the decisions of th(^ S^ate courts

in questions which concern merely tlie Constitution and

laws of the S^ate ; but it did not pass upon the merits

of the controversy, which involved no less a question

than the right of the people of a State to change, alter,

or abolish their government in such manner as they

please, and this, as a right, not of force, but of sove-

reignty. It vso happens that in the case of Rhode

Island its charter, emanating from the British Crown,

contained no provision relating to its own amendment.

Originating m the personal will of the sovereign, it was

a fixed instrument innnutable, except at his pleasure.

Such a charter became, therefore, under the Constitu-

tion of the United States, inconsistent with a republi-

can form of government; and although it was aeipii-

esced in for over fifty years, tluit fact did not nltcv its

character as an anachronism in our form of State ad-

ministrations. How best to change it, and re-cast the

foundations of State authority upon a basis of popular

sovereignty, became the moving cause to a conflict of
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arms. An appeal to force rather than a submission to

legislative authority was accordingly made, resting itself

upon mistaken ideas of original and primary sovereignty

m the people of a State already a member of the Union.

That question, it will be perceived, involved the right

of revolution, which in turn involved insurrection and

rebellion, both which constitute that " domestic vio-

lence" against which Congress is bound under the Con-

stitution to guarantee the States; so that, practically,

revolution can never be legally resorted to under the

Constitution, that instrument securing to the people of

the States the legal means for altering, amending, or

abolishing, in a peaceable manner, any present Con-

stitution, and substituting another in its stead. More-

over, the guarantee by the United States of a republican

form of government to every State in the Union sup-

plies the very means for preventing the necessity of a

revolution in any of them, in order to alter its form of

government. In other words, the United States is

bound to protect them not only against foreign inva-

sion, but also against political suicide. For nothing is

plainer than that, under the forms of the compact ex-

pressed by the Constitution, we are an indestructible

Union of indestructible States.

Tliese questions were all fully examined and passed

upon by the Supreme Court in Texas v. White,^ which

was on an original bill filed by the State of Texas to

recover a portion of her public property, in tlie form of

United States bonds issued to her in 1851, in arrange-

ment of certain boinidary claims, and which property had

been alienated during the Hebellion by an usurping State

government for the purpose of carrying on war against

the United States. The decision restoring the property

to the State was based upon the principle that when

' 7 Wull. 7U0.
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Texas became one of the United Staters slie entered into

an indissoluble relation, and the union between her and
the other States was as complete as perpetual, and as

indissoluble as the union between the original States.

There was no longer any place for re-consideration or

revocation, except through revolution or through con-

sent of the other States.

Apart from these established principles of Federal

Union and State authority, may very properly be con-

sidered the effect of limitations established by tlie law-

making department of a State upon tlie extent of autho-

rity vested in constitutional conventions wlien permitted

to sit within the jurisdiction of such State governments.

The doctrine of supreme conventional sovereignty is one

of comparatively recent growth. For many vears it

made but little progress outside of the circle of States

inclined to accept the theories of nullification as a

dogma of State sovereignty. Although occasionally ad-

verted to without, however, much acceptance or recog-

nition in conventions in New York, Pennsylvania, Illi-

nois, Kentucky, and Massachusetts, it never really bore

fruit until 1861, in the action taken by the eleven

seceding States.

It is hardly necessary at this time, and after the expe-

rience of our Civil War, to examine at length the ex-

ploded doctrine of conventional sovereignty, for which

there could never be found any legal basis within the

Constitution of the United Staters. The whole dogma

of secession rested upon it, and with that dogma it

perished.

For granting that in a state of anarchy, and when

society is disorganized, a spontaneous convention may
assemble to initiate the formation of some government,

the limit of authority of such a body is still capable of

ascertainment. But when a government de Jure as well
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as de facto already exists from which alone all measures

to alter existing institutions can legally emanate, a con-

stitutional convention is seen to be only an assemblage

of delegates created by specific legislative enactment for

the purpose of performing certain enumerated functions,

and which functions being described, exclude by such

words of limitation the right to perform any others.

This question was in fact fully examined and decided

in 1833, in the opinion given by the justices of the

Supreme Judicial Court of Massachusetts,^ in which it

was held that if the Legislature should submit to the

people the expediency of calling a convention of dele-

gates for the purpose of revising or altering the Con-

stitution of the Commonwealth in any specific part

thereof, and the people should, by the terms of their

vote, decide to call a convention of delegates to consider

the expediency of so altering the Constitution, the dele-

gates would derive their whole authority and commis-

sion from such vote^ and would have no right, under the

same, to act upon and propose amendments in other

parts of the Constitution not so specified. The Con-

stitution then in force already provided a way for its

amendment, and such provision by implication excluded

all other modes of amending that instrument.^

In tlie case of the original thirteen States, no special

enabling Act was required to be passed by Congress in

respect to any of tliem. They became States by simple

transition from provincial governments, because they

were so de facto ^ and had been for some time in respect

to administ(u-ing their own afiairs ; therefore, in their

subsequent Declaration of Independence, they merely re-

asserted the fact with reference to localizing sovereignty,

' 6 Cushiiig, f>73.

2 Wells V. Bain, 75 Peiin, St. 39; Trustees v. Mclver, 72 N. C. 76.
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and clainiini^ mciiibcrsliii) as ihc Uiiilcd SUtes of

America in tlu^ family of nations.

The colonies previons to the Itcvolntion were in all

respects Stat(^s indepcMident of (nicli oilier. They had

Legislatures of tiieir own hy whicli laws wc.re made for

their internal government. These laws were not afi'ected

by their separation from the mother eonntry. Their

charters, emanating from the crown, answered for Con-

stitutions. With but two exceptions, relating to Con-

necticut and Rhode Island, those charters had been

annulled by subsequent revolutions and the people had

substituted others of their own framing. At the Decla-

ration of Independence, which finally dissolved all con-

nection between England and the colonies, the thirteen

original States were found to be governed by three

systems of jurisprudence, viz:—
1st. By the common law of England, so far as they

had tacitly adopted it as suited to their condition—

a

doctrine which is reaffirmed in many of their early

State Constitutions.

2d. By the statutes of England amendatory of the

common law, which they had adopted.

3d. By their Colonial statutes.

From the first and second of these sources is derived

our American Common Law, as still applied in the

courts of this country.

Since the adoption of the Federal Constitution in

1789, thirty-one new States have been erected out of

the national territory and admitted into the Union.

The majority of these admissions followed upon the

action of Conventions, assend)led for the purpose of

framing a first Constitution mider the authority of prior

Enabling Acts. The necessity for passing these Ena-

bling Acts and of giving validity to the assembling and

labors of such conventions, merits special notice inas-
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much as it tends to show the national character which

has attached itself to the public domain since the

establisliment of the Constitution. According to the

principles of primary sovereignty then localized in the

people of the United States over all the territory of the

nation, the right to establish a new State by the inhabi-

tants of a Territory does not exist as an unqualified

right. The care of the government of those Territories

has, by the Constitution, been committed to the Con-

gress of the United States ; and Congress having pro-

vided a territorial form of administration, no other

political body can change, or authorize to be changed

the existing form of government. Any popular conven-

tion called to do so without prior authority bestowed by

Congress, would be a purely revolutionary body and its

action a nullity. Consequently, in order to be legiti-

mate, a convention called to erect a State out of a Ter-

ritory must be preceded by an Enabling Act of Con-

gress, granting permission to such a body to assemble.

In like manner, after its work has been accomplished,

it must be submitted for ratification to the same sove-

reign authority before it can acquire validity. The

usual manner of proceeding in such cases is for the in-

habitants of the Territory desiring admission as a State

to memorialize Congress on the subject. If tlie crea-

ation of such a State be deemed expedient, an Act is

then passed expressly authorizing the assembling of a

convention to pass upon the question of a State organi-

zation, and to frame an appropriate Constitution.

The fact to be kept in mind is, that, while a popular

convention has always been at the foundation of every

organization of a State government in the United

States, snch a convention since tlie adoption of the Con-

stitution has lost its original jurisdiction to act, and is

now only a derivative body, subject to the primary
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authority of Conijfrc^ss to allow or disallow it. 'lln' (pirs-

tion of the validity of comciitious irn<;idarly callrd to

form State <^overnmeiits out of llic tcrritor} of the

United States, was fully examined by the Suprciiic ( 'onrt

in the case of Scott r. Jones,' heretofore cited, where

the issue turn(^d upon the character ot" the <^n)veriiiiient

of Michigan prior to January 27, \K]1^ with refcreiiee

to its position before tluit court for jurisdictional pur-

poses. It was shown in evidc^nce that threc^ separate

conventions had been called to establish a State irovern-

ment prior to that time, none of which, however, had

been authorized by Congress. That although these

conventions were irregular, they resulted in the estab-

lishment of a quasi State government, upon which ad-

mission to the Union was sought. That Congress finally

had consented to ratify the action of one of these bodies

by accepting the State Constitution and organization

thereunder, subject, however, to certain conditions rela-

ting to the acceptance of a boundary line fixed by the

neighboring State of Ohio, which condition not b(ung

agreeable to the people of Michigan, was uncomplied

with until December, 1836, whereupon Congress with-

held the act of admission until January 27, 1837.

Several States have obtained admission into the Union

in an irregular way, by the spontaneous action of the

people of the Territory assembling in convention, or

under the direction of the Legislature or executive

authority, and by afterwards adopting a State Constitu-

tion preceding the passage of an Enabling Act by Con-

gress authorizing them to do so. But their subs(M|uent

admission may be said to have cured this irregularity in

procedure. In some cases, however, it was claimed that

no irregularity had in fcict been committed, because the

necessity of an Enabling Act by Congress had been dis-

» 5 Howard, U. S., 343.
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pensed with by previous stipulations of the National

Government, in acquiring the Territory from which such

States were formed/

Thus in the famous ordinance of 1789, creating the

Northwest Territory and providing for its government,

it w^as dechired tliat the following articles " shall be con-

sidered Articles of Compact between the original States

and the people and States in the said Territory and for-

ever remain unalterable unless by common consent."

The fifth article provided for the formation out of the

said Territory of not less than three, nor more than five

States, as soon as Virginia shall alter her Act of Ces-

sion and consent to the same.

Under these stipulations Michigan claimed the right

of admission, also Indiana. In like manner under the

provisions of the treaty with France relating to the pur-

chase of the Louisiana Territory, in 1803, and which

provided that " the inhabitants of the ceded Territory

shall be incorporated into the Union of the United

States, and admitted as soon as possible, according to

the principles of the Federal Constitution," the people

of the Territory of Arkansas without any preceding

Enabling Act met in Convention and adopted a State

Constitution on the 30th of January, 1836, after which

they sent a memorial to Congress praying for admission.

Congress passed an Act admitting the State on June 15,

1836, but annexing some conditions. The State then

passed an ordinance accepting these conditions as a

compact between itself and the other States, and took

its place in the Union Octol)er 18, 1836.

Th(^ admission of both Arkansas and Michii^fan with-

out a preceding Enabling Act, was one of the earliest

instances of irregularity in procedure of this kind. It

virtually nulhfied the chiim of the exclusive and pri-

' Coolcy, Const. Limit., 27.
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mary right of Coii<j^r(>ss to antliori/c the iorniation df

territorial governinonts, or to porniit rliaii^^^'s tr) Uc made

ill them. In view of the aiiomak)iis character ot" this

demand for admission hy States spontaneously or^'aiii-

zing themselves and attempting to hreak into the rnion,

the occasion gave rise to much conflict of opinion upon

the floor of Congress. The President was thereupon

moved to obtain the opinion of the Attorney-General

npon the snbject, in order that the same miglit he laid

before the Houses. This opinion, after carefully in-

qniring into the merits of the application for the admis-

sion of Arkansas founded npon the treaty with France,

and the provisions of the Constitution relating to the in-

troduction of new States into the Union, proceeds to lay

down the following conclusion as the rule of guidance

for Congress, viz:—
" That the people of any Territory may peaceably

meet together in primary assemblies, or in Conventions

chosen by such assemblies, for tlie purpose of petition-

ing Congress to abrogate the territorial government and

to admit them into the Union as an inde])tMi(lent State
;

and if they accompany tlieir ])etition with a Constitu-

tion framed and agreed on by their primary assem-

blies, or by a convention of delegates chosen by such

assemblies, there is no objection to their powc^r to do so,

nor to any measure which may be takcni to collect the

sense of the people in respect to it, provided sncli mcix-

sures shall be prosecuted in a peaceable manner in sub-

ordination to the existing government, and in subservi-

ency to the power of Congress to adopt, reject, or dis-

regard them at pleasure."^

The opinion given in the case of Arkansas has been

• Opinions Attorney-Generals, vol. 2, p. 72G ; Benton's Abridgment of

Debates, vol. 13, 69-72.

10
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adopted as a rule of action by Congress in every sub-

sequent admission of a State without a preceding

enabling Act, and may be said to have done away with

the latter as an indispensable condition precedent.

Acting under this now accepted rule, other States,

like Minnesota, California, and Oregon have been ad-

mitted in a similar way, under various stipulations

entered into by the General Government relating to the

original acquisition of their territory, so that this ques-

tion of irregularity has been cured of much of its

apparent wrongfulness.

The currents of authority formed by both text-wa*iters

and judicial decisions seem to unite in the opinion that,

in the absence of any provisions in territorial constitu-

tions looking to the further change into a State form of

government, and authorizing a convention to assemble

to frame a State Constitution (which is practically all

that an enabling Act of Congress does), the power to

originate proceedings for that purpose rests with the

Legislature of the territory, as the department most

nearly representing the sovereignty of the people. Al-

though such action appears on its face somewhat revolu-

tionary, since it practically amounts to establishing a

new form of government within the territory of the

nation Avithout permission first obtained from its legis-

lative authority, yet, under the light of the precedents

already established, the action of such a convention,

when peacefully held, would be considered only as a step

by anticipation of its rights under an enabling Act, still

leaving to Congress its original discretion to ratify or

reject the State Constitution, and to grant or deny

admission to the Union.

It will be perceived from the course of practice pre-

sented by the records of Congress, in relation to the

admission of new States, that the people of the several
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territories may, by virtue of ;iii ciiahlini^r \( \^ ;,t any

time proceed to form a Stiitc ( 'oiistitiit ion, tlioiiL,^], ,,,ily

ill tli(^ maiiiK^r prc^scrihcd l)y sucli Act. This niMinicr

refers more particularly to tlio persons who mas xotc

for delegates to such convention, thus clothini^ sonu*

particular class with the rii^ht of suftVa<r(' iricspcctivt,' of

existing territorial laws. AVlieii these conditions have

been complied with and a State Constitution has Ix en

framed, it is then for Congress to ascertain and satisfy

itself that certain indispensable cpuilifications are pos-

sessed by such State, both as matters of policy as well

as of constitutional law. The first of all ([ualiiications

to be determined is, AYhether the Constitution framed

will secure a republican form of government to the

State. 2d. Whether its boundaries have bef^n defi-

nitely fixed. 3d. AVhether the population, as shown l)y

the last census, is sufficient. 4th. AYhether tlie proper

qualifications for the exercise of the elective franchise

have been established.

Should the people of any Territory, as before pointful

out, meet spontaneously in convention, frame and adoj)t

a Constitution, this would give tliem no right to admis-

sion now, since they could no longer appeal to the ordi-

nance of 1787, or the treaty of purchase of Louisiana,

as a compact of obligatory force upon Congress. Xevfu-

theless, as the discretion of admitting or refusing admis-

sion vests in Congress, this latter may act as it >hall

please, and as it has often, in fact, done, by ratifying the

Constitution of a State made without its previous per-

mission, and thus admitting it into tlu^ I'nion.

This question of the admission of lu^w States has of

late years assumed more the complexion of a political

problem, than one of constitutional law. The need of a

few more electoral votes to maintain tlu^ balance of

power in the hands of a political party has often o[)erated
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as a strong inducement to the admission of a new State

;

or again, the fear of losing this balance of power has

operated to oppose and delay its admission. This is

the necessary result of lodging the power of admission

in the political department of the government alone.

But as a question of this kind being one of fact and

policy, more largely than one of law, could not come

primarily within the jurisdiction of the judiciary, the

Constitution has wisely confided its determination to

that body which represents the Federal sovereignty of

the entire people located in its national Legislature.^

Relation of the States to Each Other.

Having successively examined the questions of— 1st,

The origin of a State ; 2d. What constitutes a State,

and, lastly. The method of their formation under the

Constitution, it only remains for us to consider the rela-

tions of the States to each other. This is a question

which the Supreme Court has pronounced to be one of

" uncommon magnitude," and with good reason, since

upon its solution in a constitutional way alone depends

the integrity of the Union. In order, therefore, the

better to comprehend its import, it becomes necessary

at the outset to inform ourselves of the underlying ele-

ments which enter into the purview of this inquiry.

The Declaration of Independence was the work of

representatives of thirteen united States, acknowledging

themselves still to be only united Colonies, but claiming

that they were of right, and ought to be free and inde-

pendent States, because absolved from all allegiance to

the British Crown. The word State, as then employed,

was meant to describe in the largest and most unre-

stricted sense, an organized Commonwealth existing

' Luther v. Borden, 7 Howard, U. S., 1.
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under a system of written or positive laws. Tlu.' auto-

nomy of each one of these Colonies or States was fully

recognized then, and acquiesced in during the entire

period of the llevolutionary War. On the formation of

the subsequent confederation by a solemn compact

entered into between the States on the 15th day of No-

vember, 1777, after giving an appropriate name to the

confederacy, as that of the United States of America,

the 2d Article, or that which first deals with the sub-

ject-matter of the agreement, is one reciting that

—

" Each State retains its sovereignty, freedom, and in-

dependence and every power, jurisdiction and right,

which is not by this Confederation expressly delegated

to the United States in Congress assembled."

Again, by the 13th Article of the confederation, it

was provided " that no alteration of said Articles should

at any time thereafter be made, unless such alteration

should be agreed to in a Congress of the United States,

and be afterwards confirmed by the Legislatures of every

State."

The two important points to consider in this connec-

tion are, 1st. That of State Sovereignty, which is kept

prominently in view, with all the attributes appertain-

ing thereto ; and 2d. That which gave to these State

governments the exclusive power of ratifying all amend-

ments to the existing Federal Constitution.

The States were thus kept dominant in their political

capacity and without any central authority to coerce

them. These two facts in constitutional legislation

virtually constituted the United States a union of sove-

reign independent States, and not, as the present Con-

stitution subsequently made it, a union of the people of

the United States.

During the existence of the Confederation we were

not a nation, but only a congeries of political communi-
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ties designated as States, a mere league, in fact. This

was well known and understood in all its unfortunate

consequences by the statesmen of that day, and it was

tolerated only as a measure of expediency in the pres-

ence of a common danger.

Mr. Madison, in the introduction to his Record of

Debates in the Constitutional Convention, says that

" The radical infirmity of the Articles of Confederation

was the dependence of Congress on the voluntary and

simultaneous compliance with its requisitions by so many

independent communities, each consulting more or less

its particular interest and convenience, and distrusting

the compliance of the others."

And Mr. Hamilton adds a significant suggestion of

the perilous character of the existing government by

exclaiming '' that a nation without a national govern-

ment is an awful spectacle." So deeply impressed were

these facts upon the minds of the people of the States,

that the Legislature of New York, as early as July,

1782, had solemnly Be-'^olved, "Tlmt the situation of

these States is, in a peculiar manner, critical ; and affords

the strongest reason to apprehend from a continuance of

the present Constitution of the Continental government,

a subversion of the public credit, and consequences

highly dangerous to the safety and independence of

these States."

On whatever side examined as a question of polity,

this independence of the States under the claim of sove-

reignty, was seen to be a hindrance to the general well-

being of the Union, and a menace to its perpetuity.

The great aim of the Convention called to frame the

Constitution was, therefore, to reorganize the govern-

ment upon the basis of the people as the origin of all

Federal sovereignty, rather than upon that of the States.

This was to be done without necessarily dissolving State
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governnioiits, or in any way interf(n'in<^ with tlicin, tlif

object being to transform tlie federation of States into

a federation of the pcK)ple acting throngli various Ibniis

of representation.

The falhicy of assuming that absolute State sovereignty

existed ah initio^ because of the league formed between

the individual colonies, needed no argument to refute it.

For at the outset, none of the original thirteen States

ever claimed separate independence of the mother coun-

try—none of these States ever undertook to enter by

treaty into any alliance with a foreign nation, or claimed

any international recognition whatever ; and none under-

took to wage war singly in behalf of its own independ-

ence. Each Colony felt its individual w^eakness and the

identity of interest which linked its fate to that of every

other. Therefore, they were united politically into one

nation, because they could not stand dis-united and

achieve an independence either local or national. It

was necessary that there should be fusion as a condition

precedent to nationality. " When," says Chief Justice

Marshall, " these alhed sovereigns converted their league

into a government ; when they converted their Congress

of ambassadors deputed to deliberate on their common

concerns, and to recommend measures of general utility

into a legislature empowered to enact laws on the most

interesting subjects, the whole character in which the

States appear underwent a change, the extent of which

must be determined by a fair consideration of the in-

strument by wdiich that change was effected."^ To have

subsequently admitted State sovereignty as an un-

qualified indefeasible right, would have been tanta-

mount to placing the State above the nation, or making

the part greater than the whole. This is further ilhis-

trated in the case of the organization of later States

1 Gibbons i'. Ogden, 9 AVheat. bQQ.
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out of Territories belonging to the nation, all which

States are the creation of Congress and admitted under

enabling Acts, or special treaty provisions as before

sliown. Inasmuch, therefore, as the original thirteen

States never claimed this sovereignty outside of the arti-

cles of Confederation, and considering, also, that the

effect of tliis tacit admission, under the operations of

that confederation, had proved disastrous to the well-

being, of the Union, the Convention of 1787 addressed

its efforts to the task of fusing the States into a nation,

and then beginning political reconstruction on the basis

of popular sovereignty.

It has never been claimed that the framers of the

Constitution were prophets, or that they did their work
under special inspiration. Nevertheless, it is a most

noteworthy instance of pre-vision in them, that they fore-

saw in this dogma of State sovereignty the danger of

secession, and anticipated its possible coming by nation-

aliziiuj the territory and the Union of the States, so as

to afford to this heresy no foothold under the Constitu-

tion. It did not seem to them, any more than it can to

us, that, by simply converting a piece of the territory of

the nation into a political society designated as a State,

and allowing it to enjoy the privik^ges appertaining to

such a community, the nation either surrendered its right

of ownership and eminent domain over it, or consented

to allow it to nullify national laws, or finally to secede

from it by actual disruption. Yet, illogical and absurd

as it may appear, this was, nevertheless, the ground
upon which the secession movement of 1861 based its

attempt.

But all this by a species of prophetic anticipation

had been provided for by the framers of the Constitu-

tion, who began the preamble of the Great Charter

with these words of unmistakeable significance : " We,
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the people of the United States," not, " we, the people

of the States United," " in order to form a more perfect

Union," etc., " do ordain and establish this Constitution

for the United States of America." Whether, therefore,

we believe in a liberal or a strict construction of the

Constitution, there is and can be as to tliese clauses no

confusion of meaning. All writers upon the Constitu-

tion, all jurists, all political parties, all interpreters of

the genius and sense of our form of government agree

in one, that it is a government of the people, first, last,

and always ; who, in the interests of convenience, and

for the promotion of matters of administration, are

organized into political societies known as States: that

these States are sovereign only as between each other,

and as to their own citizens, but are not sovereign as to

any relation which they occupy towards the Federal

Government for the purposes of the common Union.

This Union of ours is for the benefit, not of the

States as States, but of the people of the United States

as citizens of these States. Hence the Federal Govern-

ment is bound to protect the citizens of these various

States, against any encroachment upon their constitu-

tional rij^^hts at the hands of their own State cfovcrn-

ments. The State governments are thus seen to be,

under the Constitution, inferior jurisdictions to that of

the national government, but only in matters afi'ecting

the interests of the Union.

^

In concluding this examination into the origin and

constitution of States as members of our Federal Union,

it may be well to give a passing glance at two of the

leading decisions which the necessities of our poHtical

vicissitudes have called forth in relation to th(Mn.

In the case of McUvaine v. Coxe's Lessee," which

1 Slaughter-house Cases, 1(3 Wall. 36; Brown r. Maryland, 12 Ibid. 430.

2 4 Crunch (1808), 209.
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arose upon the question whether one Daniel Coxe, who
was born in the colony of New Jersey before the year

1775, and resided there until the year 1777, but who
then joined the British army, and thereafter adhered

to it, claiming to be a British subject, had a right to

take lands by descent in the State of New Jersey,

the Court held, that on the 4th October, 1776, the

State of New Jersey was completely a sovereign and

independent State, and had a right to compel the inhab-

itants of the State to become citizens thereof, and that

consequently Coxe, under the laws of the State, was a

citizen and competent to take an estate by descent.

It will be noticed that tlie sovereignty here adjudi-

cated upon was domestic sovereignty over its own citizens,

complying with its own laws.

But a far more important and vital point, relating not

to the autonomy of a State so much as to its real exist-

ence, was decided in the case of Scott v. Jones,^ hereto-

fore cited. Dwelling upon the intent of the Judiciary

Act of 1789, in respect to revisions of State decisions

by a Federal tribunal, the Court said " two things must

unite in order to justify it. There must be an Act of

solemnity and importance, such as a statute, and that

statute must be by a State, a member of the Union, and

a public body owing obedience and conformity to its

Constitution and laws. This seems to have been settled

by this Court as to the meaning of the word State,

whore empowering one to bring an action. It must be

a member of the Union. And it is not enough for it to

be an organized political body within the limits of the

Union."'

It will be perceived from the foregoing decision that

particular stress is laid upon the fact, that, in order to

' 5 Howard (1847), 343.

* Cherokee Nation v. Geor<:Ia, 5 Peters, 18.
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become a State, something more than the organizaticjii

of a body of citizens into a distinct political society is

necessary. This sometliing more is the ratilicaiion \>y

Congress of this action of the State, exenii)litied by its

admission into the Union. That admission constitutes

it a member of tlic Union, and therefore a State within

the meaning of the Constitution. Under this view of our

political union, there were no States precedin:^ th(; adop-

tion of the Articles of Confederation, but only provinces

of a disintegrated empire. Speaking to this point, the

Supreme Court, in Penhallow v. Doane's Adm'r,^ said

that '' if the people of each province had clioscni to

resist separately, they undoubtedly had equal ri^ht to

do so, as to join in general measures of resistance with

the people of the other provinces, however unwise and

destructive such a policy might and undoubtedly would

have been. If they had pursued this separate system,

and afterwards the people of each province had rc^solved

that such province should be a free and ind(^pendent

State, the State from that moment would have b(H"ome

possessed of all the powers of sovereignty as comph^tely

as any one of the ancient kingdoms or republics of the

world, which never yet had formed or thought of form-

ing any sort of Federal Unions whatever."

Now all this might have happened if these provinces

had fought each for itself a separate revohitionary war,

and claimed international recognition as an indc^pcMident

State. But inasmuch as they never made any such indi-

vidual assertion of liberty, but preferred to unite in a

common league, they never, consequently, assumed to

be absolute States until they entered into a union with

each other as equals in a political partnership. Tliey

passed directly from provinces into States for the pur-

poses of a union between themselves, wdiich could be

3 Dallas, 54.
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permanent only when resting on a basis of equality and

mutuality of advantages.

Again, the sovereignty of the United States, and that

of a State are independent of each other within their

respective spheres of action, although both exist and

exercise their powers within the same territorial limits.^

The State, consequently, is so far autonomic that its

Constitution is not a contract within the meanino: of

that clause of the Constitution of the United States

which prohibits the States from passing laws impairing

the obligations of contracts. The State Constitution is

the fundamental law adopted by the people for their

government in a State of the United States ; and as such

may be construed and carried into effect by the courts

of the State, without review by the Supreme Court, ex-

cept in cases where what is done, is supposed to come
in conflict with the Constitution of the United States.^

This is necessary, in order to leave to the States the un-

fettered exercise of those police and other powers essen-

tial to the maintenance of their domestic institutions.

Thus in the civil rights cases decided in 1883,-^ it was

held that the act of a mere individual in refusing

accommodations at an inn, or in a railway carriage, was

an ordinary civil injury properly cognizable by the laws

of the State, and presumably subject to redress by those

laws until the contrary appears. Until, therefore, some
State action was taken counteracting the operation of

the 14th Amendment, and the corrective legislation

provided by Congress to meet such cases, the court was
without power to interfere. A distinction was also

drawn between the primary and the corrective legisla-

tion of Congress, in respect to the protection of the

rights of citizens of the various States, as showing that

' /n re Neagle, 135 U. S., GO.

2 Church V. Kelsey, 121 U. S., 282. =» 109 U. S., 3.
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the Federal Legislature could not enact a municipal

code for a State.

Sometimes, indeed, this doctrine of tlip (lonicstic

autonomy of States within our Union has been puslu^d

to an extreme limit, as in the cases of Worcester v.

Georgia,^ and Ableman v. Booth," where the States of

Georgia and Wisconsin both refused to acknowledge

the authority of the Supreme Court of the United States

to adjudicate upon the domestic power of the States.

The judgments of that court were, in consequence, never

enforced. In like manner the imprisonment of foreign

colored seamen in the ports of South Carolina, or of

colored citizens of other States going there, was recog-

nized to be an exercise of the domestic powders of the

State with which the Federal government could not in-

terfere, although bound by treaties, as in tlie case of

British seamen in South Carolina, or Chinese residents

in California.* So, also, Massachusetts, in 1843,^ and

again in 1855,^ enacted Personal Liberty Bills in open

defiance of the Constitution and Acts of Congress rela-

ting to the rendition of fugitive slaves.

Therefore, as between the national government and

the several States, the latter are not either foreign or

independent States, but on the contrary are dependent

and subordinate. All the rights of the States as inde-

pendent colonies were surrendered under the Constitu-

tion to the United States. The States are not nations

either as between themselves or towards foreign nations.

They are sovereign within their spheres, but their sove-

reignty stops short of nationality. Their political status

I 6 Pesters, 515. ^ 21 Howard, 506. ^ Laws, chap. 69.

* Laws, chap. 489. See Priixg v. Penna., 16 Pet. 611.

* Vid. Baldwin y. Franks, 120 U. S. 678, where it was heM that there

is no national law even under treaty stipulations to protect the subjects of

China in their ri^ht to reside and do business in the United States. But the

court was divided.
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at home and abroad is that of States in the United

States/ It is only for national purposes embraced by

the Constitution, such as the establishment of post-roads

and port-officers, the regulation of inter-state commerce,

etc., that the States and the citizens thereof are one,

united under the same sovereign authority. In all other

respects the States are foreign to each other.^

There is but one conclusion from these premises, which

is, that the States have never lost their distinct and indi-

vidual territorial existence, nor their right of self-govern-

ment. But here their autonomy expires and their

sovereignty is exhausted. They cannot withdraw from

the Union by any act of their ov/n, either through an

abrogation of their existing State governments, or a

refusal on the part of their citizens to act as agents of

the Federal government in administering Federal courts,

post-offices, barracks, forts or navy yards They are

estopped by the fact that being once admitted as States,

the Constitution looks to an indestructible union of in-

destructible States. There is no place, consequently,

for reconsideration, nor opportunity for revocation of

their admission into the Union, except through revolu-

tion; and which revolution, as we have elsewhere seen, it

is the constitutional duty of the United States to sup-

press, since under the Constitution, the Union being self-

protecting, is indissoluble and therefore perpetual."^

It follows as a corollary to these adjudicated princi-

ples of our political organization, that the several ordi-

nances of secession, however passed, and however rati-

fied, whether by a majority of the citizens of the seceded

States, or by their Legislatures, w^ien considered as trans-

actions under the Constitution, were absolutely null and

1 New Hampshire v. Louisiana, 108 U. S. 76.

2 Buckner v. Finley, 2 Pet. 58G; Dickens v. Beal, 10 Ibid. 572.

8 Texas v. White, 7 WalL 700.
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void, having no legal basis to rest upon. Siicli States

(lid not consequently cease to be States in tlic Union,

nor their citizens to be citizens of the United States.

This conclusion was forced upon the several courts be-

fore which arose questions belonging to the operation of

the reconstruction Acts of Congress, because of the con-

current opinion that the government of the United

States is not a mere compact between the several States

from which any one may withdraw at pleasure, but that

it emanates from the entire peopk^ as a nation, and

always remains subject to their sovereign will'

The existence of a state of insurrection and war did

not, in respect to the States under the Constitution, as

it did in respect to the colonies before the Constitution,

loosen the bonds of society, or do away with civil gov-

ernment as derivative from the authority guarded by a

colonial charter. AVherever, therefore, the acts of the

several States, in their individual capacities, and those

of their different departments of government, executive,

judicial, and legislative, although occurring during the

war, did not impair or tend to impair the supremacy of

the national authority, or the just rights of citizens

under the Constitution, those acts of domestic govern-

ment are to be treated as valid and binding.'^

But the central government of the Confederate States

had no existence, except as organized insurrection. For

wherever existing, it existed as an usurper on territory

belonging to the people of the United States. It was

a political trespasser in every sense, and its statutes,

decrees, and authority could give no validity to any

acts done in its service. At best, it was not even a

cle facto government in any such sense, that its acts were

» White V. Cannon, 6 Wall. 443 ; Shortridge i\ Macon, 1 Abb. U. S. 58 ;

U. S. V. Cathcart, 1 Bond, 556.

2 Horn {'. Lockhart, 17 Wall. 571.
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entitled to judicial recognition anywhere as valid. It

was simply the military representative of the insurrec-

tion, personified in various departments of temporary

civil government/

It has been a popular belief since the termination of

our Civil War that the Southern States, by their attempt

at secession, lost a large portion of their former rights

under tlie Constitution ; and it is common to say that

such a thing as States rights no longer exists. This is

an error. If by the term States Rights is meant the

right to secede from the Union, then the answer is that

such a right never existed under the Constitution, and

the States, in consequence, never possessed it. The

attempt at secession was a purely revolutionary act,

aimed at the destruction of the Union. It was, there-

fore, precisely such an act, as no Constitution framed

upon the basis of a national union of the people of the

United States could provide any means for legalizing.

In other words, the people, in their Constitution, have

provided no means for committing political suicide.

With the exception only of the institution of slavery,

the States in rebellion lost nothing of their former

constitutional rights. Their political relations to the

General Government and the loyal States were simply

suspended during tlie war, but became speedily re-estab-

lished on their unqualified submission to the Federal

authority. The Thirteenth, Fourteenth, and Fifteenth

Amendments were intended chiefly to benefit an eman-

cipated race in its new status of citizenship. But States

rights, for domestic purposes, have not been abrogated

either by the war, or the new amendments. They
remain in force as before. The civil rights cases, in the

1 Sprolt V. U. S., 20 Wall. 459 ; Keppcl v. Petersburjr R. R. Co., Chase's

Dec. 167; Williams v. Brufiy, 96 U. S. 176, 193; Keith v. Clark, 97 Ibid.

454.
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109 U. S. 3, show that, in the opinion of the Supreme
Court, these States, regardless of their former disloyiiltv,

remain on the same constitutional footin^^ as all others

for purposes of local government. And finally that it

is only when State authority exercises itself in a man-
ner to infringe any provision in the Bill of Rights, that

the Court can declare such acts to he unconstitutional.^

In conclusion, it may he said that the political

status of the States within our Union is in every aspect

a peculiar one. Nothing exactly like it has ever hefore

been known in ancient or modern times. None of these

States was ever a sovereign nation. Each was simply

a dependency of the British Crown, existing under a

charter, patent, or proprietary grant. At the Revolu-

tion, this political framework became dissolved into a

national fusion of the people of the United Colonies, for

the purpose of securing not local, but general indej)end-

ence of the British Crown. Lastly, at the formation of

the Constitution, the several States were first organized

as co-equal and independent members of a P'ederal Re-

public. Though separately born from the bosom of the

nation, and chartered as a qualified sovereignty, they

are still so inseparably united and interfused as to form

but one homosfeneous Commonwealth.

Ratification of the Constitution by the Original

States, and Admission of the New Ones in their

Chronological Order.

The Constitution of the United States was adopted

on the 17th of September, 1787, by the Convention

appointed in pursuance of the resolution of the Congress

of the Confederation of February 21, 1787. Its ratifi-

' Strauder v. West Virginia, 100 U. S. oU3 ; Ex parte Virginia, 100

Ibid. 339.

11
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cation by the Conventions of the several States occurred

in the followmg order:

—

Delaware, Dec. 7, 1787
|
South Carolina, May 23, 1788

Pennsylvania, Dec. 12, 1787 New Hampshire, June 21, 1788

New Jersey, Dec. 18, 1787 Virginia, June 26, 1788

Georgia, Jan. 2,1788 New York, July 26,1788

Connecticut, Jan. 9,1788 North Carolina, Nov. 21, 1789

Massachusetts, Feb. 6,1788 Rhode Island, May 29,1790

Maryland, April 28, 1788

These States, whether previously existing under

Charter, Provincial or Proprietary governments, began

establishing Constitutions of their own at the outbreak

of the Revolution, and have subsequently amended or

reformed them entirely, at the dates mentioned below.

Delaware, Royal Charter, 1701. Constitution, 1776, 1792, 1831.

Amended 1855, 1875.

Pennsylvania, 1776, 1790, 1838, 1873.

New Jersey, 1776, 1844, 1875.

Georgia, 1777, 1789, 1798, 1865, 1868.

Connecticut, Royal Charter of 1662; slightly altered and re-adopted in

1776, 1818. Amended in 1828, 1832, 1836, 1838, 1845, 1850, 1855,

1856, 1864, 1873, 1874, 1875.

Massachusetts, 1780. Amended in 1822, 1833, 1836, 1840, 1855, 1857,

1859, 1860, 1863.

Maryland, 1776, 1851, 1864, 1867. Amended, 1875.

South Carolina, 1776, 1778, 1790, 1865, 1868.

New Hampshire, 1776, 1784, 1792. Amended, 1852, 1877.

Virginia, 1776, 1830, 1850, 1864, 1870. Amended, 1872, 1874, 1876.

New York, 1777, 1821, 1846. Amended, 1854, 1864, 1869, 1872, 1874.

North Carolina, 17 76, 1868, 1876.

Rhode Island, Royal Charter of 1643, continued until 1842. Amended,

1854, 1864.'

The new States admitted under section 3 of Article

IV. of the Constitution, and the dates and circumstances

of their formation and admission have been as fol-

lows:—

^

1 Poor's Constitutions of the United States.

2 Hickey, Constitution of the United States, p. 412.
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Vermont, which once formed part of New York, by Act of Kt-bruary IH,

1791, and which took cflect jSIarcli 4, 1791.

Constitution formed 1777, 1786, 1793.

Amen(Uid, 1828, 183G, 1850, 1870.

Kentucky, which once formed part of Virginia, by Act of February 4,

1791, whicli took effect June 1, 1792.

Constitution formed, 1792, 1799, 1850.

Tennessee, l^ormcd from territory added to the United States by North

Carolina, by Act of June 1, 1796, and which took effect at the same

date.

Constitution formed, 1796.

Amended, 1834, 1870.

Ohio. Formed from territory ceded to the United States by Virginia, by Act

of F'ebruary 19, 1803, which took effect from date.

Constitutions formed, 1802, 1851.

Louisiana. Formed j)art of the territory purchased from France by treaty

of April 30, 1803, by Act of April 8, 181 2, which took effect from date.

Constitutions formed, 1812, 1845, 1852, 1864, 1868.

Amended, 1870, 1874.

Arkansas. Formed from the Louisiana Territory by Act of June 1 5, 1836,

which took effect from date.

Constitutions formed, 1836, 1864.

Amended, 1868, 1874.

Michigan. Formed part of the territory ceded to the United States by Vir-

ginia, by Act of June 15, 1836, which took effect from date.

Constitutions formed, 1835, 1850.

Amended, 1835, 1860, 1862, 1866, 1870, 1876.

Florida. Formed from territory purcluised from Spain by treaty of Febru-

ary 22, 1819, by Act of March 3, 1845, which took effect from date.

Constitutions formed, 1838, 1865, 1868.

Amended, 1870, 1875.

Iowa. By Act of March 3, 1845, which took effc>ct from date.

Constitutions formed 1846, 1857.

Amended.

Texas. An independent Republic, annexed December 29, 1845, by Act

of that date.

Constitutions formed—of Republic, 1836.

'^ State, 1845, 1866, 1868, 1876.

Wisconsin. By Act of ^lay 29, 1848, which took effect from date.

Constitution formed, 1848. Amended, 1867, 1S69, 1870, 1871, 1874.

California. Farmed from territory ceded to the United States by Mexico,

by treaty of February 3, 1848, by Act of September 9, 1850.

Constitution formed, 1849.

Amended, 1862, 1871, 1876.

Indiana. Formed part of territory ceded to the United States by Virginia,

by Act of December 11, 1816, which took effect from date.

Constitution formed, 1816, 1851.

Amended, 1873.
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Mississippi. Formed from territory ceded to the United States by Georgia

and South Carolina, by Act of December 16, 1817, which took efiect

from date.

Constitution formed 1817, 1832, 1868.

Amended, 1875.

Illinois. Formed from territory ceded to the United States by Virginia, by

Act of December 3, 1818, which tooli efiect from date.

Constitution formed, 1818, 1848, 1870.

Amended, 1851.

Alabama. Formed from territory ceded to the United States by Georgia

and South Carolina, by Act of December 14, 1819, which took efiect

from date.

Constitution formed, 1819, 1865, 1867, 1875.

Amended, 1830, 1846, 1850.

Maine. Formed from part of Massachusetts, by Act of March 3, 1820, which

took effect March 15, 1820.

Constitution formed, 1820.

Amended, 1834, 1837, 1839, 1841, 1845, 1848, 1851, 1856, 1865, 1868,

1869, 1876.

Missouri. Formed from part of the Louisiana territory purchased from

France, by Act of March 2, 1821, and which took effect August 10,

1821.

Constitution formed, 1820, 1865, 1875.

Amended, 1865.

Minnesota. Formed from part of the Louisiana territory, by Act of May
11, 1858, which took effect from date.

Constitution formed, 1857.

Amended, 1858, 1860, 1868, 1869, 1876.

Oregon. Formed from territory whose boundaries have been determined

by the treaties with France, of April 30, 1803 (Louisiana Purchase),

with Spain, of February 22, 1819, and with Great Britain of June

15, 1846, by Act of February 14, 1859.

Constitution formed, 1857.

Amended.

Kansas. Formed from the Louisiana territory by Act of January 29, 1861,

which took effect from date.

Constitution formed, 1857, 1858, 1859.

Amended, 1861, 1864, 1865, 1868, 1875, 1876.

West Virginia. Formed from certain counties of Virginia, by Act of

December 31, 1862, which took effect June 20, 1863.

Constitution formed, 1861, 1863, 1872.

Amended.

Nevada. Formed from part of California, by Act of March 21, 1864,

which took effect October 31, 1864.

Constitution formed, July 28, 1864.

Amended.
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NkbkAska. Formed iVoiu part of tlu- Lmilsiaiia trrrltory, In Act of Fel>-

ruary 9, 1867, and wliicli took .tlcct from <latr.

Constitution formed, LSGG, Ls(;7, 1S7.">.

COLOKADO. By Act of March .'i, lis7r>, which took ctlcrt with Constitution

on March 14, 1876.

NoKTll Dakota. | Formed iVom territory of that naiiic, \>\ A< t of F.hru-

SoUTH Dakota, i ary 22, l8b9, which took ellect with Constitution on

November 2, 1889.

Montana. Formed from territory of tluit name, \>y Act of Frhruary 22,

1889, which took eti'ect with Constitution, Novemhcr 2, 1kh9.

Washington. Formed from territory of that name, \)y Act of February

22, 1889, which took effect with Constitution, on November 2, IhH!.*.

Idaho. Formed from territory of that name.

Constitution ratified November 2, .1889. Admitted into tht; Union by

Act of July 3, 1890.

Wyoming. Formed from territory of that name.

Constitution ratified November 2, 1889. Admitted into the Union by

Act of July 10, 1890.'

' No enablinfj Acts were passed in the cases of either Idaho or Wyominj:.

But having held Conventions at the same time as the Dakotas, Montana, and

Washington, and availed themselves of this opportunity to frame a Constitu-

tion ; having also ratified it on the same day as the above Territories, they

asked and obtained Statehood from Congress by appropriate bills approved

at the dates above recited.
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CHAPTER IV.

CONSTITUTIONAL GUARANTEES AS ELEMENTS OF CIVIL

LIBERTY AND FEDERAL UNITY.

To foreigners studying the structure of our govern-

ment by the light of the British Constitution, nothing

appears more strange than the unity which pervades it

in the midst of the most apparent diversity. They can-

not understand this federal paradox. A harmonious

Union in the midst of such a complexity of State inte-

rests is to them a political riddle.

Thus, we have a President of a Union of forty-four

States, who does not communicate officially with the

Governors of any of these States, as part of his neces-

sary duty.

We have forty-four Governors of States who do not

report to the President, or communicate officially with

him, as part of their necessary duty.

We have a national legislature which makes laws for

the government of the whole Union, and yet does not

communicate officially or directly with the Legislatures

of the several States, as part of its necessary duty ; and

contrariwise, we have forty-four Legislatures Avhich do

not communicate with, or report to Congress, as part of

their necessary duty.

Lastly, we have a Supreme Court of the United

States whose judgments operate throughout the Union

as the supreme law of the land, and yet which does not

communicate officially with any of the forty-four Appel-

late State Courts, nor they with it, as part of its, or

their necessary duty. Only when questions arising out
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of the Constitution or Liws of tlic I'liitnl States, or the

public treaties, come within its jurisdiction, docs it re-

view their judgments, and pronounce u[)on tli<ir \;didity.

But beyond that, it has no power even ot rcvic w, and

none of enforcing its own decrees against a soNcrc'igu

State/

To sum up the matter in a few w^ords, we have a

Federal executive with no direct supervisory ])()wcr over

the State Executives—a Federal Legislature with no

direct supervisory power over State Legislatures, and a

Federal Supreme Court with no direct su[)ervisory po\v<r

over the State courts. This is a paradox in representa-

tive government of unusual aspect and unparalleled

proportions. So many States united, yet eacli, as a

State, independent ; a Federal government over all, yet

never interfering with the domestic jurisdiction of any

of its subordinate Commonwealths. History may l)e

searched in vain for a similar example of a union of dif-

ferential members, developing by political affiliation into

one organic whole. We owe this happy result to tlie com-

mon source from which these various members have de-

rived their origin. That one source has been onniipresent

as an animating principle at every stage of their exist-

ence. It is found in the personal independcMice of tlie

citizen, through which alone a permanent n^prcvsentative

form of government can be developed. On this expand-

ing creed we have built our political faith, and applyiug

it to practice, have established a great Commonw(>alth

system, which beginning with the humbU^ townsliip. runs

through the sovereign State up to the imperial Federal

government, enlarging its proportions as it goes, yet

faithfully adhering to the germinal principle of popular

sovereignty in the greatest, as in the very least ot its

parts.

' Worcester v. Georgia, 6 Peters, 515; Ableman v. Booth, 21 How. 506.
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This de-centralization of government in a union of so

many States, coupled with the indissoluble nature of

that union springing from its national character, is the

fruit of the ripest wisdom and political sagacity that

ever presided over the organization of a civil body poli-

tic. In an age of constitution-making ours stands fore-

most, as an instrument containing such well-balanced

powers of sovereignty, such inflexible guarantees of poli-

tical and personal rights, and such limitations upon as-

sumptions of arbitrary authority, as to secure harmony

through all parts of a graded political system, based

upon the single idea of personal independence. It is to

these constitutional guarantees that we must ever look

for stability and permanency in carrying on the opera-

tions of our government. It is through them alone

that the welfare of conflicting interests between difl'er-

ent sections can be stayed by the hand of federal legis-

lation, or peacefully adjudicated by the appropriate tri-

bunals. A study of their origin and growth will show

that they are the last and best fruits of civil liberty

organized into the form of a political code.

In all free representative governments, the bulwarks

of civil liberty consist of public acts passed for the pur-

pose of defining and regulating the exercise of the

sovereign powers of the State. It is only in this way
that the personal rights of the citizen can be secured

against invasion by the supreme authority. These acts

are guarantees of the good faith of the citizens towards

each other, and towards the common sovereignty under

which they are united. They consist of grants of powder,

together with limitations upon its exercise. Part of

these rules of conduct being unwritten form the common
law of the land, and are in the nature of conventions

;

and part consist of positive laws known as constitu-
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tioiial provisions, which may be enforced in competent

tribunals.

"Liberties," says Gnizot, " ar(^ notliini^^ until lliey lia\f;

become rights—positive rights formally recognized and

consecrated, llights even when recognized, are nothing

so long as they are not entrenched within guarantees.

And histly, guarantees are nothing so long as they are

not maintained by forces independent of them, in the

limit of their rights. Convert liberties into rights

—

surround rights by guarantees—intrust the keeping of

these guarantees to forces capable of maintaining them

—

such are the successive steps in the progress towards a

free government."^

Wherever written constitutions exist, such instru-

ments are absolute and indefeasible against all deriva-

tive legislation, and against all revolution by any portion

of the people less than was necessary to enact the ori-

ginal charter. Under the Constitution of the United

States, there is, consequently, no power of secession

vested in the States, or of dissolution of the Union by

any portion of the people operating even through a legal

convention. The Federal government in its origin is

essentially national. The people form a political unit,

inhabiting for the purposes of convenience and local

government, those several areas of the national territory

designated as States. This alone does not constitute a

republic. In order to establish one, and to secure any

State against domestic incapacity for self-government,

or insurrection against the allegiance wdiich it owes to

the genius of our Federal Union, it is made the duty of

the United States to maintain a republican form of

government within its borders. The language of the

Constitution on this point is precise and emphatic.

" The United States shall guarantee to every State in

* Rep. Gov. Lect. 6.
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this Union a republican form of government, and shall

protect each of them against invasion, and on applica-

tion of the Legislature, or of the Executive, when the

Legislature cannot be convened, against domestic vio-

lence.^

Li England, these constitutional guarantees have been

either wrested from kings, as in the instance of Magna

Charta and the Petition of E-ights ; or else, solemnly

enacted by Parliament as remedies against existing evils

threatening the stability of political society. The Habeas

Corpus, the Bill of Rights, and iVct of Settlement of

William and Mary, are examples of the latter. The

force of usage producing an effect akin to consent is

strongly marked in the inviolable character given to

these statutes. For, the distinguishing feature of the

British Constitution being the absence of any popular

vote in calling it forth, or ratifying it subsequently; and

Parliament having the uncontrolled power of adding

new provisions to this Constitution at its pleasure, it

would seem to follow logically, that constitutional liberty

in England is only another name for parliamentary

liberty, a fact which locates sovereignty primarily in a

legislative assembly, instead of in the people, whose re-

presentatives or delegates go to make up such an assem-

bly. This form of enacting a constitution is but a repe-

tition of what has been constantly occurring in mon-

archical governments, whenever a cabinet constitution

has been made, rather than one by the people.

But however constitutions may be made, they are

always intended to provide for daily emergencies in the

life of a nation, which time alone could not relieve ; and

to supply bulwarks against encroachments of power, not

always intentionally, yet insidiously increasing, by that

habitual tendency of all departments of government to

' Art. 4, sec. 4.
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enlarge their respective jurisdictions. The assumption

of implied powers under liberal interpretations of tlie

rule of official discretion, is among the ever present

dangers of political administrations. Plence the neces-

sity of institutional government, founded upon a written

organic law which all must obey according to the lan-

guage of its text.

Political history shows, that under all forms of govern-

ment, not wholly despotic, the tendency of l(\gisbition

always is towards the adoption of certain fundamental

principles of public conduct, which shall regulate both

the internal and external polity of the State. Experi-

ence everywhere teaches mankind that stability of gov-

ernment is essential to prosperity and permanency ; and

this stability can only be secured when by universal con-

sent of the nation expressed through its laws, every

citizen has his rights, clearly defined, and the State

pledges itself to his protection through every depart-

ment of its administration. In this way, the legislative,

judicial, and executive branches become ministers to

execute the will of the people in behalf of their com-

mon weal.

In order, therefore, as a postulate in government, that

its sovereign powers may be properly divided ; that per-

sons may be designated to whom those powers are to be

intrusted ; and that, finally, the manner and means by

which those powers are to be exercised may be duly

provided, it is usual to frame an organic law termed a

Constitution, under which the political society agrees in

convention to exist.

" The understanding is general, if not universal," says

Judge Story, "that having been adopted by the majority

of the people, the Constitution of the State binds the

whole community p?-o/9?'/o vir/ore^ and is unalterable,

unless by the consent of the majority of the people, or,
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at least, of the qualified voters of the States in the

manner prescribed by the Constitution, or otherwise

provided by the majority."
# * * -^ * *

'' It is a rule as contradistinguished from a temporary

or sudden order, permanent, uniform, and universal.

" It is not a compact or contract, but a solemn ordi-

nance.

" A confederation is a mere treaty or league between

independent States. The people ordain and establish a

Constitution, not a confederation."^

Such is the language used by one of the most clas-

sical expounders of our Constitution in respect to the

origin, scope, and legal force of this instrument in its

authority over the political construction of the Federal

and State governments.

Noting that in every popular government there are

always two co-existent constitutions, viz., one of the

people and one of the government, we shall find in

tracing their origin, historically, that the common law

of a country is the true and original Constitution of its

people, ante-dating in this respect the more formal Con-

stitution of its government. Whenever we desire,

therefore, to establish popular government upon the

basis of a written or fixed Constitution, we must seek

for its elements in the common law of the people who

are to frame it. If its seeds are not to be found there,

it can never be other than a foreign or imported rule of

life imposed upon them. Of this we have numerous

examples in the histories of European countries, where

every fresh presentation of a written Constitution pre-

pared in the privacy of a ministerial chamber, and in

whose formation consequently the people have taken uo

part, has been followed by similarly disastrous results.

' Story on the Const., §§ 337, 339, 352.
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Such a charter may have occasionally sustained itself for

a few years—may liave struggled through a few puldio

events of minor consequence, but it has never been a])l(,'

to weather any heavy political storms ; and the first great

emergency w^hich has taxed the national strength has

invariably shivered it into pieces. Having no roots in

the national life, it has perished for want of a prtjper

soil to sustain it.

Of the many definitions which may be found for such

an instrument in writers on law or government, none

appears more terse and comprehensive than that of

Judge Cooley, who styles it as that '' body of rules and

maxims in accordance with which the powers of sov-

ereignty are habitually exercised."* Every Constitution

in its essence is a limitation upon the powers of govern-

ment in the hands of agents. They alone have restric-

tions placed upon them. But the nation at large retains

all the powers not so delegated, those powers being

boundless in extent and incapable of definition.^ In a

monarchy, therefore, constitutional government cannot

be said to exist until the king is rendered subordinate to

the Constitution. The abolition of feudal distinctions

and hereditary rights by successive enlargements of

national liberty, is the greatest of triumphs achieved by

modern political revolutions.

Thus it appears that national liberty is an essentially

modern doctrine, the fruit of the combined influences

of Christianity and civilization. It was unknown to

the ancients, for ancient liberty dwelt in City-States

only, and could not expand itself, because it required

disregard of personal freedom, while modern civil lib-

erty is founded upon it, and finds its best field of

activity and strength in a national unity of free men.

' Const. Limit
, p. 2.

2 Hamilton r. St. Louis Co., 15 Mo. 13.
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The above facts all point to the conclusion that Con-

stitutions were originally only concessions wrested from

monarchs, in opposition to their asserted prerogative to

rule by divine right. And as prerogative rights have

no place in the framework of democratic societies, the

incidents attached to such rights do not require any

special discussion in governments like our own, whose

whole authority is derived from the consent of the gov-

erned. In such as these, sovereignty inheres univer-

sally in citizenship, all classes, territorially considered,

being equals in political significance. It is, therefore,

in the free and independent man as a sovereign unit,

that we find the original source of that popular sov-

ereignty which, by numerical development, converts the

entire society into a nation of political equals.

Hence, our Constitution is neither a grant, a conces-

sion, nor yet a charter, but a solemn ordinance or rule

of political conduct adopted by the citizens in Conven-

tion assembled, designed and executed in order the

better " to form a more perfect Union, establish justice,

insure domestic tranquillity, provide for the common
defence, and promote the general welfare."

Before entering, however, upon a critical inquiry into

the civil as well as political rights to which constitutions

give birth, and before considering the derivative author-

ity flowing from them, which, in the United States, both

our State Legislatures and Congress exercise within

their appropriate spheres of legislation, it will be well to

trace the source whence has descended to us the idea

of a legal rule of conduct, written, permanent, and in-

flexible, as distinguished from a temporary rule made
and unmade at the y)leasure of a governing power.

This it is which marks the difl'erence between a rigid

Constitution like ours and a flexible or mutable Con-

stitution like that of England. It serves further to
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explain the difference between ;i Parlianicntaiy <^^()vcrii-

ment, which is withont restraints, and a Constitutional

government which is h(Hlged about with bniitatious.

Lastly, it illustrates the difference betw(H'n our Federal

Constitution and a State Constitution, the first of which

is a grant of express and enumerated powers l)y the

people to the Federal Government; the second of wbich

is a grant, but without limitation of the residuary

powers of the people of the particular State.^

Sources of Constitutional Guarantees.

The ancient designation for all laws was that of Assif^cB

or Constitutiones—the latter plainly deriving its name

from the Latin verb consllHto. Tlius in the Pandects,

the civilians announce the three sources of all law to be

as follows: ''Omnejus met necessitas ftclt, aut consensus

constltulU end formavit cons netudo.'' In the jurispru-

dence of E,ome, the term Constitution was generic, and

included the epistles, edicts, and decrees of the Em-

peror.^ By the terms " consensus constituit,'' we should

now understand positive or written law, deriving its

authority from convention. But with us, the term Con-

stitution means more than this. It means an organic

and fundamental law, sovereign in principles and ininiu-

table in character, except as provided for by itself. It is

the creative source of all derivative law, and the ulti-

mate standard by which the validity of such law is to

be measured. Hence it represents the centre of gravity

of all administrative law, considered mcYv\\ as the

application of original sovereignty to domestic pur-

poses.

In English law% the word Constitution has, in modern

' Ward V. Maryland, 12 WalL 418.

2 Dig. lib. 50, ad verb.
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times, been restricted to its more proper use as a term

designating the fundamental rules governing the exer-

cise of the sovereign power of the State. But consti-

tutional law in the American sense of that term, and as

indicating a distinct branch of administrative law, is

practically unknown in English jurisprudence. It is

not directly mentioned by Blackstone, and only inci-

dently appears in his discussion of the rights of the

Crown and that of persons.

As an underlying reason for this is the fact, conceded

by all jurists, that the British Constitution does not ex-

hibit itself in such a substantive form as to make it

distin<niishable from the ordinary statutes of the realm.

Speaking to this point, Prof. Dicey, of Oxford, in his

recent work on the Law of the Constitution, says that

the student " may search the statute book from begin-

ning to end, but he will find no enactment which pur-

ports to contain the articles of the Constitution ;" he

will not find any test by which to discriminate laws

which are constitutional or fundamental from ordinary

enactments, and he will discover that the very term

constitutional law, which is not even employed by Black-

stone, is of comparatively modern origin. De Tocque-

ville makes a still more sweeping assertion, alleging that

inasmuch as the English Constitution is only what Par-

liament chooses to make it ; and furthermore, as Parlia-

ment is omnipotent to change its new work at will, it

follows, that such a thing as the English Constitution

cannot be said to exist.^

We find, accordingly, that the term constitutional

law when applied to England carries with it no higher

meaning than that of a system of rules governing the

exercise of the sovereign power of the State. These

rules, exclusively originating wdth Parliament, stand on

' AVorks, vol. 1, p. 166-7.
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a similar footing as statutes. Tlicy were pulsed 1)y it,

as any ordinary act of l('<^nslati()ii jiii-lit Ix", hut were
never ratified by the p(H)plc at a sul)S((|U'iit <:( inral

election. Being mutable at tlie ])leasiin' of the \j-'/\^-

lature, they lack that permanency and siabilitv wliu h

form the essential attributes of our own Constitution.

8uch expressions, therefore, as "subvertiiii,^ tlic Consti-

tution," which app(var so frequently tliroughout Knghsh
history, and have been associated with so many j)oHtical

tragedies reported in the volumes of her State trials,

have no place in our own pubhc records. In fact, thev

do not apply in the same sense to our condition at all,

simply because it is not in the power of any man, or anv

body of men to subvert the Constitution.

But inasmuch as, by a fiction of law, the British

Constitution is held to exist for purposes of domestic

government, English jurists have undertaken to explain

its anomalous form, by assuming that the rules whicli it

has established for the guidance of the various political

departments, and for the protection of tlie subject, con-

sist partly of law^s and partly of conventions. Hence they

treat of the law of the Constitution, meaning bv tliat,

laws which can be enforced by the various tribunals

;

and conventions of the Constitution, meaninix therebv

such habits and customs as are, from immemorial usage,

regarded as creating an obligation to ob(^y tlu^n by rea-

son of their accepted legality. To the latter system they

give the name of constitutional morality ; a name which

describes that most mutable of all codecs of j)ul)li(' C(M1-

duct known as political morality. And sin((^ partisan

judgment, religious bigotry, and time-lionored j^njndices

must, at times, govern in the enactment of its rules,

they are still compelled to admit that, under such a

system of government, no distinction in fact exists be-

tween ordinary and constitutional law. The barbarous

12
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disfranchisement and proscription of Roman Catholics

in Great Britain for nearly three centuries, is a fearful

indictment of constitutional as well as political morality.^

Parliament, then, as the law-making power of Eng-

land is the centre of the political, judicial, and ecclesi-

astical authority of the nation. It stands like Jupiter

in the ancient theogony, with nothing like it, and nothing

even second to it." Its sovereignty or omnipotence, as

it is often expressed, knows no limits.'' The queen her-

self occupies the throne by a parliamentary title. She

is but a creature of the law, wdiose claim to reign de-

pends upon the language of a statute. Moreover, the

effect of its action binds no subsequent Parliament,

whatever may be the terms used in the coronation of a

sovereign. It can change any existing law, either by

amendment or repeal ; and what it can do in unmaking

the work of its predecessors, posterity in turn may do

with its own. Thus Parliament dethroned Charles I.,

and established the Commonwealth of Cromwell ; re-

stored monarchy under Charles IT ; declared the throne

vacant under James II. ; called William of Orange to

be King of England, and established his dynasty by an

Act of Settlement. And inasmuch as there is no w^ritten

constitution superior to it, there is no co-existent power

Avhich can review or overrule its sovereign legislation.

That legislation stands as the supreme law of the land

without any restrictions or limitations upon it. Courts

cannot annul it, nor can the sovereign hinder or vary its

application. This unfettered freedom from interference

at the hands of the royal executive is the great political

triumph achieved by the revolutions of 1618 and 1688.

' Lieber's Pol. Eth., vol. i. p. 124 n.

2 " Unde nil majus generatur ipso,

Nee viget quid(|uam simile aut secundum."

—

Ilorat. Lib. 1, Ode xii.

» Coke, 4 Inst.j p. 36.
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Under the Stuarts, a sinn^ular doctriiu' IkkI Ixcn

maintained, not only by the iiioiiarcli, Imt 1)\ st;it<-Mii(ir

and ('(^rtain l;u\}('is anxious to be supers r\ km able to

the Crown, to the etlret that the Kiii<4;"s pr* ro<^r;,t i\ <.

inchided certain vested rights of ui(h' and iii(h-iiiiite

scope, whicli ante-dated tlie hiw of th(.' land, and were

in consequence superior to it; whence it followed, as a

necessary corollary, that the Crown could at its [)lcaMir('

suspend the operation of any statute. This, it w ill be

remembered, was the ground taken by Charles and .James

respectively, the one in the case of Ship Money, tiic other

in the case of the Seven Bishops. These traditions of

prerogatives, however antiquated and patriarchal in

character, were still slow in dying out. They were con-

stantly used by political malcontents to feed tln^ flame

of insurrection, and to nurse false hopes in royal \)vr-

tenders of the Stuart line. Finally, Parliament had to

insist upon its own supremacy, by passing the statute

known as the 6th of Queen iVnne, making it high trea-

son to deny the right of the sovereign to rule, except

according to an Act of Parliament.^

It follows very naturally, from this conceded onniipo-

tence of Parliament, that courts do not ever criticise

its Acts in the manner, or from the constitutional stand-

point, from which American courts inquire into the

validity of any statute. Thus, in Bradlangli v. Gossett,

where the House of Commons prevented the plaintiff

from taking the oath as a member of Parliament, which

the statute required, before taking his seat, it was lu'ld

that the House has the exclusive power of interpreting

the statute, so far as regulation of its own proceedings

within its own walls goes, and though that inter[)reta-

tion be erroneous, courts cannot interfere to revise it."

• Stubbs, vol. 2, p. 239, 480, 513, 515.

2 12 Q. B. D., p. 280.
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Public policy, ^s expressed in the will of the people,

finds no corresponding place in English jurisprudence.

The only popular will which English courts take cogni-

zance of is that which they find expressed in an Act of

Parliament, and in so doing they recognize the fact that

while political sovereignty may and does reside in the

people, legal sovereignty resides alone in Parliament.

In answer to the objections which present themselves

to locating so large a measure of sovereignty in a body

amenable to no supervision, and therefore accountable

only indirectly to the people, English jurists assert that

the people, however remotely, do, in time, succeed in

enforcing their will upon the national Legislature. In

support of this statement, they point to changes in views

of polity occurring through changes of Ministry as ex-

hibited by Parliament, in obedience to the demands of

political exigences, and its avoidance of Acts deemed ex-

pedient in the past, but which presumably it would not

now undertake to repeat, because of the influence of a

public opinion which had put itselfupon record as opposed

to such legislation. These things are pointed to as limi-

tations of a moral character upon a body otherwise free

from the trammels of a rigid Constitution, or of any

legal restrictions upon its actions ; and in order further

to show that the restraining influence of public opinion

becomes as binding from mere usage as are positive

laws, thus constituting in practice those conventions of

the Constitution to which we have heretofore adverted.

Another ever present difl"erence between the English

Parliament and an American Legislature is found in

the circumstance that the former is a constitutional

assembly, making and unmaking the organic law^ at its

pleasure. All its enactments stand on a plane of com-

mon authority. Wliat are known to us as constitu-

tional laws in distinction from other laws are unknow^n
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under any sucli d(>si<^nation. lii tact they do not exist,

conseqnently they are not classified as tlioii;^di of any

higher authority, because, practicall}-, the method of

passing them differs in no particuhir from that ado[)ied

in the passage of the most ordinary statutes. The dis-

tinguishing feature accompanying any aheration, how-

ever shght, of our Constitution, is the participation ot"

the entire people in the act.

Now, in Great Britain, until very recently, the classi-

fication of the population in respect to representation was

such that below the three estates represented in Parlia-

ment there was a large working-class, which, althfjuuh

enjoying personal liberty, had ye»t no share in the political

rights of the Parliamentary Constitution. These persons

had no direct relations with the State, for they paid no

dues to any higher authority than a landlord or master.

It was he upon whom these burdens fell. Their status

was that of feudal servants, whether predial or domestic.

They were subjects, but without rights of plenary citi-

zenship in the sense of our own Constitution. AMiat

the Parliamentary Constitution really concedc^d to the

unrepresented members of society was the legal liberty

of ascending into a higher class than their own, with-

out at the same time opening any special doors of oppor-

tunity through an enlarged suffrage for so doing. Nor,

until the passage of the Reform Bill in \^'i2, can the

feudal basis of representation be said to have received

its death-blow. Nevertheless, it must be conceded that

even before the passage of this new Magna Charta, the

English Constitution was vastly superior to tliat of any

of the continental nations, because it contained seeds of

republicanism planted by the statesmen of the Common-

wealth period, which have been slowly blossoming ever

since.
^

1 2 Gneist, p. 113.
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To sum up the matter in a few words, the three prin-

ciples of parliamentary sovereignty, which constitute its

distingfuishins: features, are :

—

First. The power to make or alter any law.

Second. The absence of any legal distinction between

laws with reference to their constitutional character.

TJiird. The non-existence of any judicial body having

authority to overrule any Act of Parliament.

These facts stand at the foundation of that distinction

between 'd flexible or unwritten and unratified Constitu-

tion, and a rigid or written one like our own.

It is the boast, nevertheless, of British jurists that

while the various written constitutions, which have

played so conspicuous a part in the political history of

Continental nations, have crumbled into dust beneath

the disturbing touch of revolutions, or even of less im-

portant events, that of England has grown stronger

with aofe in the midst of the vicissitudes that have

wrouo^ht out the enfranchisement of the masses. This

may be explained by the fact that the British Constitu-

tion has been more of a spiritual than a civil Constitu-

tion, and has reflected the animating genius of the

nation Avhich has always tended towards personal inde-

pendence. Hence its common law favored political

freedom, as is illustrated by the history of its Magna
Charta, which was not a new written Constitution, but

only a re-aflirmance of long-acknowledged rights belong-

ing to the people, with additional limitations upon sov-

ereign power. It is these limitations in particular which

impart to it its great and dominating value.

From the above examination of the sources of con-

stitutional authority in England we find the rule to be

there, as here established, that before any written law

can take efl'ect as an orcfanic law, it must be reco":nized

to be the act of a sovereign power standing above all
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positive law in that particular community. A Constitu-

tion, therefore, is a sovereign power, but only in a sr-c-

onclary sense, since it cannot establish itself, and pre-

supposes an anterior sovereignty capable of creating it.

While it may be assumed for juristic purposes to be tlie

foundation of all legal rights, it is still only an instru-

ment to execute the will of a superior sovereignty. It

follows, consequently, that the inviolability of a Con-

stitution is a bar to the action of inferior and deriva-

tive jurisdictions only ; but can never operate to secure

immutability as against its own founders. With tliem

the right of amendment always remains. And we may

cite, as an example, the frequent amendments to our

own Federal Constitution, all which concur to establish

the anterior and primordial sovereignty of the people

of the United States. This sovereignty can never be

abdicated through any grants or concessions, but ever

remains as a present, inalienable right, vested in the

entire body of citizens as a nation.

While we have felt it necessary to begin our inquiry

into the sources of constitutional guarantees by briefly

reviewing the history of English legislation, it must be

apparent to all that we have constantly been confronted

by the fact that neither constitutional guarantees to the

people, nor limitations upon the power of ParliauKMit

are to be found in any of the Statutes of tlie Realm. On
leevery occasion when the rights of any portion ot tl

English people have been threatened witli spoliation, or

confiscation, and some act of concession has been wrested

from the hands of prerogative, wherever locatinl the

student of law will see nothing more binding than an

Act of Parliament which any succeeding one miglit

repeal.

Thus Parliament makes and unmakes its own Consti-

tution, and places itself constantly above the Constitution
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of the Empire itself. It makes the Constitution; it

enacts the laws under it ; and lastly, it gives authentic

interpretation to those laws as the ultimate Appellate

Court. It combines, therefore, the powers of a conven-

tional, a legislative, and a judicial body. Each Parlia-

ment being equally sovereign, is at liberty to undo the

work of its predecessor, and to unsettle the Constitu-

tion according as it may deem it expedient.

This uncertainty began with the Great Charter, and

has attached itself with consistent uniformity to all sub-

sequent Parliamentary enactments. They have repre-

sented only the popular sentiment of the day that gave

them birth, and are liable at any moment to amendment

or even repeal. Despite all that may be said, therefore,

of the conventions of the Constitution as time-honored

usages, and consecrated rules for parliamentary guid-

ance, Sir Henry Maine, in his recent work on Popular

Government, still mournfully confesses the instability of

the Enoflish Constitution, bv savins: that " of all the

mfirmities it possesses, there is none more serious than

the absence of any special precautions to be observed in

passing laws which touch the very foundations of the

political system "^

When a repealing statute can thus unsettle the pro-

visions of a Constitution, it is evident that the latter lacks

an essential foundation. As to this fact there is una-

nimity of opinion on the part of all analytical jurists. Prac-

tically, however, it is only on certain great and moment-

ous occasions, that the attention of the British nation

has been called to it. This serves to confirm the judg-

ment of modern writers upon government, who maintain

that in England there is no other form of civil liberty

than parliamentary liberty, and that its abuse is unim-

peachable before any other tribunal than that of public

1 Pop. Gov., p. 240.
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opinion. It is this public oi)iiiion, as we liavo clscwlicrc

shown, which constitutes what En<^lish lawyers call the

conventions of their constitution, and they look to it

alone, rather than to any Act of Parlianient, for th(.'

maintenance of the bulwarks of their civil liberty.

In strikhig contrast with all these dangers surrcjund-

ing an unwritten constitution, appears the stability of

our ow^n, whose safety rests in the restrictions put npou

its violation, by the authority granted tlie judiciary to

treat as void any enactment Avhich infringes either its

spirit or its letter.

Since, therefore, public opinion in England has snp-

plied all the necessary conventions of its Constitution

which are tantamount to guarantees, and since, with the

lapse of centuries, no disposition to abrogate these has

yet appeared, it is but just to conclude that in respect

to those fundamental acts like the Great Charter, the

Habeas Corpus, and the Bill of Rights of William and

Mary they have now^ become an immutable heritage

never to be disturbed. They stand as historical monu-

ments of the loyalty of the nation to its political martyrs,

through whose sacrifices on the scaffold and in the dun-

geon they were finally secured.

It was on these great foundation stones of civil liberty

that our own form of government was erected. From

feeble and loosely organized political societies under the

form of Charter, Provincial, and Proprietary govern-

ments, the American Colonies had evolved a temporary

amelioration in their Articles of Confederation. This

league they had found to be, in its broken and uncertain

lines of jurisdiction, too Aveak to insure permanent sta-

bility. They accordingly adopted all tlie good results

of the English Revolution of 1688 as the basis of their

constitutional liberties, taking in as much also of the

common law of the mother country as could be adapted
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to republican uses. For, although there was entire

political separation between the countries, English juris-

prudence was still invoked as the guide of much of our

earlier judicial administration. The precedents estab-

lished by the courts of Westminster Hall, whether sit-

ting at common law or in equity, became recognized

standards for the government of our own practice. Our
older reports, in fact, abound in decisions that rest upon

both principles and rules of trans-Atlantic origin.

It becomes indispensable, therefore, to a right under-

standing of the sources whence the framers of the Con-

stitution drew their inspiration, that we should examine

some of those historical Acts or petitions of Parliament,

to wliich time, and repeated confirmations, have im-

parted a sacred character before English courts, as well

as the English nation ; and which, taken together, prac-

tically stand under the consecrating hand of usage, as

guarantees of constitutional liberty, never to be vio-

lated, nor even questioned. These Acts are Magna
Charta, the Petition of Right, the Habeas Corpus, and

the Act of Settlement.

Magna Charta.

It is common to speak of the great Charter of John
as though it introduced an entirely new system of con-

stitutional guarantees in England, and that before this

time the unwritten common law was the ultimate

standard by which civil rights could be measured and
adjudicated. This is an error. Magna Charta was only

a reaffirmance in a more formal shape of the ancient

liberties of Englishmen, made at a time when the Crown
possessed legislative powers of an irresponsible char-

acter, and enlarged them at its own pleasure. Royal
usurpations of power, although not then a new thing,
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at times drove the oppressed nation to an open opposi-

tion. All classes, being in tnrn its victims, found it to

their interest to make at least a show of resistance

whenever there was an opportunity to extort a royal

surrender of prerogative. On whatever occasions it

might happen, the ground on which this resistance was

made, whether by princes, barons, or serfs, was invari-

ably the same. It consisted in claiming tlu^ ancient

liberties of subjects, according to the existing law of tlie

land. Hence, the demand of the Barons from John

was that the laws of England be not changed, meaning

thereby that they be not tampered with at the pleasure

of royalty.

Algernon Sidney, in his discourses on Government,

when treating of the great charter of England, says

that " Magna Charta was not made to restrain the abso-

lute authority, for no such thing was in being, or pre-

tended (the folly of such visions seeming to have been

reserved to complete the misfortunes and ignominy of

our age), but it was to assert the native and original

liberties of. our nation by the confession of the king

then being, that neither he nor his successors should any

way encroach upon them."^

Sidney Avas a republican of the republicans, and

firmly believed in the original sovereignty of the people,

for, he goes on to say, that " ^lagna Charta could give

nothing to the people, who in themselves had all. It

only reduced into a small volume the rights they were

resolved to maintain."

It is remarkable, too, as an historical fact, that tlie

doctrine of popular sovereignty seems to have long been

in the air both of France as well as of England, and

was always waiting for opportune occasions in which to

exhibit itself. Thus, for example, in the reign of Philip

' Ch. 3, sec. 27.
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le Bel, in 1285, many provinces obtained charters from

the king like Magna Charta, and in one Norman Charter

in particular, trial by jury, and the law of the land, was

guaranteed. The French barons also stipulated that no

money should be raised by the king without the consent

of the three estates, of which right there is no declara-

tory statute in England before the 25th Edward I.,

eh. 4.1

The vicissitudes through wliich Magna Charta has

passed, afford a curious illustration of the difficulties

under which the most beneficent public measure may
labor, on its way to a legal confirmation of its popularity.

Both Magna Charta proper, and the Forest Charter,

were renewed as many as thirty-five times during the

reign of the Plantagenets, extending down to Henry VI.

Even this monarch, although he confirmed them no less

than six times, was so regardless of good faith, and did

so often violate their obligations, that Parliament at

last compelled him to make oath that he would observe

them strictly. In perfecting this great Charter, every

restraint upon the prerogatives of the crown was resisted

to the utmost possible degree, each confirmation being a

royal concession, with as little diminution of royal power

as possible. Thus, the clause forbidding the crown to

levy any aid without consent of Parliament was struck

out in Henry the Third's tiuie.'^

The first formal adoption of these charters by solemn

Act of Parliament occurred in the 25th Edward I., A. D.

1297, when the great charter of 9th Henry III. was

duly confirmed. The English statutes at large begin

with this Act of Parliament, as the initiatory step in

their constitutional legislation ; and though history has

sanctified the concessions of John to his barons as the

1 Barrington's Obs. on tlie Statutes, 26 ; Bouluinvilliers, vol. 3, p. 56.

2 Brougham, Polit. Phil, voL 3, pp. 225-9.
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groat charter of English liberties, tlic fact still rcniains

that the statute 25th Edward I. did not confirm it ])y

direct recital, but adopted, instead, that of 9th ll(nn-v

111., which contained similar guarantees. This statute,

with the exception of several omissions of sul)()rdinate

matters, was in truth a comprehensive reaffirmance of

the great charter of Kunnymede.

The Petition of Higiit.

The next constitutional bulwark in English history,

and one which was called forth by the despotic action

of the famous Star-chamber, is the Petition of Kight,

drawn up in behalf of Parliament by Lord Coke, and

presented to Charles I. on the 2d of June, 1628. This

petition, which recites the grievances under whieli the

people of England labored, embodies many of the same

usurpations of prerogative that Avere subsequently

charged in our Declaration of Independence against

George III.^ It will be noticed that the very title of

the x\ct is a concession to royal prerogative, and an

admission of personal sovereignty in the monarch over-

peering every other jurisdiction in the realm, Parliament

itself included. The King's reply to this petition was

vague and evasive, consisting of little else beside re-

peating the stereotyped formula of " willing that right

be done according to the laws and customs of the

realms, and that the statutes be put in due execution."

It is needless to say that this did not satisfy tlie Houses

of Parliament, whereupon a second petition was pre-

sented to him on the 7th June, praying for a more full

and satisfactory answer. The second reply was even

worse than the first, and conveyed a covert suggestion

that they could not hurt his prerogative. Nor was it

• Hallam, Const. Hist. 223: Hume, 3, 69-4, 498-5, 37, 74, 134.



190 CONSTITUTIONAL LEGISLATION.

long before tlie habitual bad faith of the king again

displayed itself in various ways, finally culminating in

the imprisonment of Eliot, Hollis, and Selden. This,

with other similar acts, led to that rupture between

king and Parliament that inaugurated the Ilevolution

of 1G40.

The Petition of Hight, embodying as it did the funda-

mental liberties of Englishmen, became thenceforth the

standing articles of political faith of the nation. The

changes were rung upon them from year to year on

every possible occasion. Whenever a popular right

was thwarted by an encroachment of sovereignty—or a

privilege conceded in the nature of a monopoly—or a

law suspended by an act of royal dispensation, a cry

against absolutism had gone up in the past, but all in

vain. At last a day of judgment had come even to the

king on his throne, for the gauntlet of defiance had been

thrown down by Parliament, ncn^er again to be taken up,

and the pretensions of prerogative appearing more than

ever preposterous and untenable were rapidly yielding

to the encroachments of constitutional authority.

Tlie king ceased to be feared, the moment it was

solemnly adjudged by Parliament that his ancient rights

and privileges could be questioned under the Constitu-

tion. 'It was found that the sceptre of the autocrat and

the shield of prerogative could both be wrested from

his grasp. The royal office being no longer regarded

as sacred, the glamour of rank, the pretensions of dynasty,

and the bulwark of a throne afforded him no protection

against impeachment. And thus it came to pass that

this Petition, which in precatory words of humble sub-

mission had besought the aid of Charles to redress the

grievances which he had himself inflicted upon his sub-

jects, became in an enlarged sense the second great

charter of the liberties of England.
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Habeas Coiii'us.

The next great constitutional guarantee of personal

liberty to the citizen against unjust or oppressive arrests

and imprisonment, is the famous Habeas C()r[)us Aet

passed in tlie reign of Charles 11.^ In reality, liowcNcr,

this act introduced no new principle into Enghsh juris-

prudence, since, to quote Mr. Ilallam, '' From the earli-

est records of the English law no freeman could be

detained in prison except u})on a criuiinal charge, or

conviction, or for a cival debt. In the former case, it

was always in his power to demand of the Court of

King's Bench a writ of habeas corpus ad suhjlclcadtcm^

directed to the person detaining him in custody, by which

he was enjoined to bring u[) the body of the prisoner

with the warrant of commitment, that the court miglit

judge of its sufficiency, and remand the party, admit

him to bail or discharge him, according to the nature of

the charge. This writ issued as matter of riglit, and could

not be refused by the court. It was not to bestow

an immunity from arbitrary imprisonment, wliich was

already abundantly provided for in Magna Charta, that

the statute of Charles II. was enacted ; but to cut off

the abuses by which the government's lust of power,

and the servile subtlety of crown lawyers had impaired

so fundamental a privilege.-^

The true reason, however, for the passage of this

Act was the notorious fact that the judges, in a spirit

of craven concession to tlu^ Crown, as the source^ of

political power and favoritism, had constantly leaned

towards the doctrine that any warrant of arrest con-

taining the words per spGclale vian (latum Beg is (by the

king's special command) was an authority superior to

» 31st Charles II., chap. 2d.

* Const. Hist., p. 500; De Lolme on Const., 239.
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the law, and, therefore, not to be questioned. In con-

sequence of this dogma of royal absolutism, courts

had generally remanded parties brought before them

upon habeas corpus, without any hearing, whenever,

as in the case of political offenders, as well as noto-

rious wrongdoers, the warrant had issued upon com-

plaint of the Crown. Since Elizabeth's day, and even

earlier, courts had made common cause with the

sovereign in harassing political dissenters, who could

easily be charged with misdemeanors, and under such

pretexts be imprisoned under the King's warrant. It

was in this way that the special commands of the sove-

reiofu, or the authority of the Privy Council in the reign

of the Tudors and Stuarts, were permitted to override

the law, and to carry with them a flavor of infalhbility,

which the political judges of that day did not dare

lightly to question. It was a return to the fundamental

precept of the civilians, that the will of the sovereign

has the binding authority of law.

Emboldened by success and strengthened by judicial

confirmation, the custom grew into a precedent, although

the judges, when closely pressed to state the sources of

this authority, could find no higher foundation for it

than the maxim that the king can do no wrong. Lord

Chief Justice Hyde, when questioned in the House of

Lords upon this subject, returned the following answer:

'• If we have erred erravhmis cum pairihas and they

can show no precedent but that our predecessors have

done, as we have done, sometimes bailing, sometimes

remitting, sometimes discharging. Yet we do never bail

any committed by the king or his council, till his plea-

sure be first known ; and thus did the Lord Chief Jus-

tice Coke in Eaynard's case.^" However much Coke

' Campbell's Lives of the Chief Justices of England, vol. i. p. 336, n.
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may have erred in tliis ease, lie certainly repaired his

error, and was afterwards ainen<r the most bitter de-

nouncers of the ini(|uity of arbitrary arrests, ex( laiiii-

ing, " What is this but to declare upon record that any

subject committed by such absolute command may be

detained in prison forever 1"^ Such unanswerable argu-

ments as these, coupled with the passage of resolutions

by the Commons, reciting that " no freeman ought to be

committed or detained in prison or otherwise retained

by command of the King or the Privy Council, or any

other, unless some cause of the commitment, detainer,

or restraint be expressed, for which by law he ought to

be committed, detained or restrained," gave strength to

the opponents of despotism. The nation became

aroused by such evidences of judicial servility, and the

advocates of the right to inquire into the legality of any

arrest, under a writ of habeas corpus, remained firmly

intrenched behind the impregnable bulwarks of Magna

Charta.

This contest between the prerogative of the sovereign

and the personal liberty of the subject, after extending

through several reigns, finally ended in a triumphant

aflSrmance of the principles of the Great Charter.

The case of Jenks'-^ was the occasion for bringing to

a crisis a controversy which could not much longer be

delayed, and in 1679 the final blow was given to arbi-

trary imprisonment in England. The adoption of this

bulwark of personal liberty into our Constitution is a

sufficient proof of the estimate in which it was held by

its framers, who, though absolved from the fear of kinn:s

and servile judges, still deemed it prudent to place the

freedom of the citizen beyond the reach of every form

of arbitrary arrest. ' And going still further it was ren-

1 2 Pari. Hist., 292. * 7 St. Tr. 1676.

3 3 Blackstone Conim., 135; Broom's Comiu's on Comiuon Law, p. 245

(4th ed.) ;
Hallam's Const. Hist., ch. 1 and 8.

13
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dered sacred by the declaration that it should be main-

tained in constant operation, except in times of great

public emergency.^

Leading Gases in English Constitutional Law.

Having now examined those bulwarks of constitu-

tional liberty in England on which rest the civil rights

of her citizens, and which mark her political enfranchise-

ment, we cannot have failed to discover in them the

sources whence our own have been derived. Descended

from the same stock, and inheriting the same traditions

of respect and desire for a government of law rather

than of persons, we have enlarged both the meaning

and the scope of political society in America by intro-

ducing into it as a fundamental element, the personal

independence of the citizen. While public events in

England had been moving in that direction since 1648,

the Feudal character of her Constitution represented

in its monarchical and aristocratic elements, prevented

any rapid development of democratic principles. Nor

was any forward step taken in that direction until the

passage of the Reform and Catholic Emancipation Bills,

which sensibly altered the basis of her representative

system in the House of Commons. Meanwhile it w^as

possible to trace in the organic growth of her jurispru-

dence a declining fear and reverence for prerogative.

A bolder assertion of the independence of the judiciary,

and a keener appreciation of the rights of the individual

man, were in conflict wdth caste privilpges or a political

hierarchy. It is most fitting, therefore, to supplement

the political development of her constitutional liberties

' Const. U. S., Art. 1, §92; Cooley's Const. Limit., pp. 342-3; Hurd

on Habeas Corpus; Rev. Stat. U. S. ch. 13.
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by a synopsis of the judicial iiiixiliiiries which helped

to root them in her soil.

Powers of the Crown.

Case of the Seven Bishops (4 Jas. 2, 1688).^ This

case arose upon an attempt made by the Crown to sus-

pend certain penal statutes by royal proclamation. The
Seven Bishops were petitioners, who besought the king

to relieve them from the duty of reading this proclama-

tion in their churches, because it asserted a prerogative

formerly declared illegal by Parliament. They w^re

committed to the Tower and prosecuted for sedition, but

were acquitted.

Thomas v. Sorrel, 25 Car. 2, 1674,- and Godden v.

Hailes, 2 Jas. 2, 1686,"^ were both cases of usurpation

of dispensing powers on the part of the Crown.

Bates's Case, 4 Jas. 1, 1606,^ was a case where the

king had imposed a customs duty without authority of

Parliament.

Case of Proclamations, 8 Jas. 1, 1610,'^ arose upon an

attempt on the part of the Crown to exercise legislative

functions. Coke says very plainly that " the king hath

^ no prerogative but that which the law of the land allows

him."

Hampden's Case (ship money), 13 Car. 1, 1637.''

This celebrated case, which did more perhaps than any-

thing else to precipitate the Revolution of 1648, was but

another instance of those flagrant abuses of prerogative

for which the Stuart dynasty is distinguished. It arose

upon an issue of writs for the collection of money in

virtue of the royal prerogative, although in violation of

' 12 How. St. Trials, 183. ^ Vaughan, 330.

* 2 Shower, 475, 11 How. St. Tr., 1165. * 2 St. Tr. 371.

« 2 St. Tr. 723 ; 12 Coke, 74. « Ibid. 825.
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many existing statutes from Magna Charta down, and

particularly because done without the previous consent

of Parliament. Hampden refused to pay the tax on the

ground of its illegal assessment, in consequence of which

he was sent to prison. The case, owing to its great

importance, was tried before all the judges of England,

and despite the accumulation of statutes supporting the

contention of the defendant, the Court of Exchequer,

four judges only dissenting, decided in favor of the

Crown.

^

It will be noticed upon investigation, that, in all the

above cases, except that of the Seven Bishops (where

the judges were evenly divided), the decision was for

the Crown, a commentary upon the political subservi-

ency of the courts, which needs no other remark than

the statement of the fact.

Calvin's Case, 6, Jas. 1, 1608,' decided that the

Crown is entitled to allegiance as the supreme executive

power, by all born within its jurisdiction.

Campbell v. Hall, 15 George 3, 1774,' decided that

when the Crown has once delegated the power of legis-

lation to a local assembly it cannot afterwards levy taxes

there.

In the Banker's Case, 2 W. & M. 12 Wm. 3, 1690-

1700,'* it was held that subjects loaning moneys to the

Crown, the king might in return alienate the revenues

fixed in him and his successors, and that the proper

remedy was Petition of Right to the Exchequer, per

contra.

In Canterbury v. The Attorney General, 5 & 6 Vict.,

1842,' it was held that a petition of right does not lie

1 Hume, vol. 5, p. 88
;
Hallam's Const. Hist., ch. 8th; Lives of the C. J.,

vol. 2, 56.

8 7 St. Tr. 559. * 20 Ibid. 239.

4 14 Ibid. 1. ^ 1 Phillips, S. T. 106.
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to recover conipensatioii from tlie Crown for (Linia^'c

arising from lu^gligeuce on the p;irt of lli(3 servants of

the Crown, nor, can it be maintained, to recover unli-

quidated damages for trespass.^

Powers of Parliament.

In Barnardiston v. Sloan, 26 Car. 2, 1674,^ it was de-

cided that the House of Commons has the right to

determine all matters touching the election of its own

members. Re-affirmed in Bradlaugh v. Gossett.^

Ashby V. White, 2 Anne, 1704/ arose from an attempt

of the House of Commons to punish persons, as for a

contempt of its authority, who brought actions in com-

mon law courts to test the validity of elections.

Stockdale v. Hansard, 2 Vict., 1839," decided that

the House of Commons cannot, by ordering a report to

be printed, legalize libellous matter.

In Burdett v. Abbott, 51 Geo. 3, 1811,*^ and in She-

riffs of Middlesex Case, 3 Vict., 1840,' it was held that

either House may commit for contempt, and in the lat-

ter case that no court will inquire into the grounds of

such commitment.

In Bonham's Case, 7 Jas. 1, 1609,^ which arose upon

the fining and imprisonment of the plaintiff by the

censors of the College of Physicians, under color of a

patent of Henry VIII., and the Statutes of 14 II. 8 and

1 ]\I. for practising physic without their allowance, l.ord

Coke decided against the statute because it gave both

judicial and ministerial functions to the College. His

1 Tobln v.The Queen, 16 C. B. N. S. 368 (111 Eng. C. L.).

« 6 St. Tr. 1063.

3 12 Q. B. D. 280 (36 Enpr. C. L.)-

* 2 Ld. Raymond, 938, 14 St. Tr. 695; Sm. L. C, 9th Am. ed.. 464.

M Ad. & i:il., 1. ' 1-i East. 1.

7 11 Ad. & Ell., 273 (39 Eng. C. L.). * 8 Coke, 375.
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language is worth remembering :
" And it appears in

our books that, in many cases the common law will

control Acts of Parliament, and sometimes adjudge them

to be utterly void, for when an Act of Parliament is

against common right and reason, or repugnant, or im-

possible to be performed, the common law will control

it, and adjudge such Act to be void."

Powers of the Judiciary.

In Bushell's Case, 22 Car. 2,
1670,i

it was held that

no jury is liable to be fined or otherwise punished for

its finding.

So, too, judges are not liable for any judicial acts done,

nor for any words spoken by them in their judicial

capacity.^

This principle of judicial immunity has been fully

recognized and endorsed by American Courts. It rests

in the necessity of securing to the judiciary that inde-

pendence of action which can only exist when judges

are freed from the apprehension of vexatious suits at

the hands of disappointed litigants, smarting under the

irritation of an adverse decision. Nevertheless, a dis-

tinction as to their liability has been made between acts

done by them in mere excess of their jurisdiction, and

acts done by them in the clear absence of all jurisdiction

over the subject-matter. In the latter case the act is

not only void, but the judge committing it would be

liable as any other wrong-doer, for the immunity

' Vaughan, 135; 6 St. Tr. 999.

2 Floyd V. Barker, 12 Coke, 22; Kemp v. Neville, 10 C. B. N. S. 523

(100 Eng. C. L.) ; Fray v. Blackburn, 3 Best 8c Smith. 576 (113 Eng. C. L.);

Scott V. Stansfield, L. R. 3 Exch. 220; Calde'^ v. Halket, 3 Moore, P. C.

C. 28.
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attaches not to the officer but to the jurisdicliou, imd

expires at its limits.^

Small as the above number of cases may be, when

contrasted with tlie many thousand constitutional deci-

sions with which our reports abound, they still represent,

in their essential features, the tap roots of civil liberty

in Great Britain. Most of these decisions antedate the

Revolution of 1G88, and already exhibit the dawn of

that better day which heralded the comin<j; in of limita-

tions upon arbitrary power. Others follow in the spirit

of that national resistance to absolutism, which has

never abated since the downfall of the Stuarts, and still

continues as a cardinal article of political faith among

Englishmen.

It is creditable to the genius of such a government

that having taken from the Sovereign the power of the

Sword, of the Exchequer, and of the Veto, and enlarged

the sovereignty of the people through representation in

Parliament, it has been able, under a mixed constitution,

to so maintain the balance between its different depart-

ments as to afford few, and infrequent occasions for

calling upon the judiciary to readjust their jurisdictional

limits.^

1 Bradley v. Fisher, 13 Wall. 335; Randall v. Kri<:liain, 7 ll)id. 523;

Yates V. Lansing, 5 Johnson, 291 ; Lanue v. Benedict, 73 N. Y. 12; Pratt

V. Gardner, 2 Cush. 68; Ackerly v. Parkinson, 3 Maule & Sel. 411.

2 Thomas's Leading Cases in Constitutional Law, London, IS 76.
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CHAPTER y.

CONSTITUTIONAL JURISPRUDENCE OF THE UNITED STATES

IN ITS RELATIONS TO LEGISLATION.

It is generally conceded that the framers of our Con-

stitution hased it upon those portions of that of England

which seemed to offer the best guarantees of the rights

of the people. The acknowledged supremacy of the

convention Parliament which called William and Mary

to the throne at the Revolution of 1688, and the re-

affirmance of the fundamental principles of the British

Constitution, in the Bill of Rights which this monarch

was required to subscribe, virtually rendered that Par-

liament a constituent assembly of the people of Great

Britain. It was from such sources, therefore, as Magna
Charta, the Petition of Right, and the Bill of Rights,

that the founders of our Federal Commonwealth drew

their models as well as their inspiration. Their sole

object was to found a representative government on the

basis of the sovereignty of the people. In the con-

struction of the fabric of such a Republic they could

recognize no rights of caste or prerogative ; could have

no estates to protect, and no feudal incidents to per-

petuate. They sought to distribute the exercise of the

powers of sovereignty in such a way as to make the

Commonwealth a Federal unity of equal component

departments, each supreme within its sphere, yet all

amenable to the greater power of the people. This

they obtained by weaving into the Constitution limita-

tions upon power, and guarantees of protection to States
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and iiulividiuils, such as no political i'abric of ancient or

modern times had ever contained.

A few of those guarantees, as we have alieady seen,

had been wrested from kings of England under dif-

ferent reiirns, and with varying vicissitudes of success.

Progress had not always been continuous. It re([uired

two political n^vohitions to cement tbese new demo-

cratic princii)k^s into the fabric of an old feudal Con-

stitution. Nevertheless, it was done, despite the retro-

gression which had occurred during the period of the

Eestoration. When, therefore, our ow^n Constitution

was in process of construction the members of the

convention, who had tested the benc^fits and knew the

still greater possibilities of popular government in the

colonies, were not slow in availing themselves of the

results of the labors of their forefathers in enlarging

the framework of representative government.

With the experiences of the Revolutionary War before

them, and the more trying apprenticeship of the Confede-

ration to point out the dangers incident to a voluntary

league of States, they entered upon their task with

qualifications of a personal and political character of the

very highest order of excellence. Wherever the British

Constitution could safely be followed they did so, but

always with the qualifications necessary to meet tlu^ cir-

cumstances of our altered condition. While commend-

ing it as a whole, they did not find it adapted to the

genius of republican institutions. Its foundation was

too essentially feudal, and its superstruction partook of

the same character. That Constitution, however much

it had been altered since 1688, still gave prcnlominance

to monarchical and aristocratic principles. The framers

of our own determined to base theirs upon democratic

principles, having their origin in the personal sov-
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ereignty of the citizen. This they made the alpha and

omega of our political system.

Speakmg of these changes in public sentiment which

prepared the way for the political complexion that was

to be given to the Constitution, Mr. Webster, in his

argument in Luther v. Borden, said :
" From the Declara-

tion of Independence, the governments of what had been

colonies before were adapted to their new condition.

They no longer owed allegiance to crowned heads. No
tie bound them to England. The whole system became

entirely popular, and all legislative and constitutional

provisions had regard to this new, peculiar American

character which they had assumed. Where the form

of government was already well enough they let it

alone. Where reform was necessary they reformed it.

What was valuable they retained ; what was essential

they added ; and no more."^

We are now prepared to enter upon an examina-

tion of the constitutional jurisprudence of the United

States so far, and so far only, as it affects the functions

of legislation. Those functions as an outcome of the

peculiar framework of our government are distinctly

prescribed by the Federal Constitution, and the several

State constitutions made in harmony therewith. These

latter consist, as well as the former, of enumerated pow-

ers defining the extent to whicli the people have con-

sented to allow their lawmaking: oro:an to exercise its

authority, and beyond which they have placed, in tlie

supervisory power given to the judiciary, obstacles to

any successful attempt at legislative usurpation. Under

these canons of authority Acts of Congress are as ame-

nable to judicial interrogation as are those of State

Legislatures.

A noteworthy distinction between the Constitution of

' 7 How., 1 ; Works, vol. 6, p. 220.
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the United States and tliat of En_<^land, wliicli deserves

mention here, is the abs(Mic(i of any r>ill of llii^dils in

the former. At the accession of ^\'illi;lm and Mary to

the throne of Great Britain, it was felt to l)e necessary

to pass an initiatory statnte dechiring tin.' true ri«^dits of

British subjects. To this tlie desi<rnation of Bill of

Rights has been generally affixed. It was an open con-

fession of the insecurity of the British Constitution at

that time. But there is no similar Bill of llights at-

tached to our Constitution, because the whole instru-

ment in fact constiintes such a declaration of j)rineiples,

particularly when read in connection with the Declara-

tion of Independence.

Alexander Hamilton, in the eighty-fourth number

of the " Federalist," after showing that Bills of Rights

were in their origin stipulations between kings and their

subjects, and abridgments of prerogative in favor of

privilege, says :
" It is evident, therefore, that according

to their primitive signification they have no application

to constitutions professedly founded upon the power of

the people, and executed by their immediate representa-

tives and servants. Here, in strictness, the people sur-

render nothing, and as they retain everything they have

no need of particular reservations. The truth is that

the Constitution is itself, in every rational sense and to

every useful purpose, a Bill of llights." Notwithstand-

ing the reasons assigned by Hamilton, several of the

States opposed the ratification of the Constitution, until

assurances were given that guarantees, in the nature of

bills of rights, would be introduced in the form of

amendments, which was subsequently done at the Mny

first session of Congress.

Accordingly, if we examine the first nine Articles of

the Constitution, we shall find that tlun" prescribe limits

to the powers of the executive, legislative, and judicial
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departments. The second, third, fourth, fifth, sixth,

and seventh paragraphs of the ninth section of Article I.

impose specific restrictions upon suspending the writ of

habeas corpus ; the passage of bills of attahider or ex

'postfacto laws ; the levying of capitation, or other direct

taxes ; exacting export duties between the States, or

giving preference by any regulation of commerce or

revenue to the ports of one State over those of another

;

upon raising money except by appropriations made by

law, and lastly, upon the granting of titles of nobility

by Congress.

In like manner the third paragraph of the second

section of Article III., establishing the right of trial by

jury in all criminal cases, and in the locality where the

crime was committed ; and the whole of the third sec-

tion of this same Article defining treason, and regulating

the degree of proof necessary to establish it, may all be

said to represent bills of rights as to these enumerated

guarantees. No buttress or bulwark of constitutional

protection was overlooked. No powers were given

without attaching to them corresponding restrictions.

The edifice, as a whole, was reared upon a foundation

of privileges granted to the Federal Government, with

rights and prerogatives still undiminished in the people

of the United States.

What, therefore, is known as a Bill of Rights in the

English Constitution, is represented in our own by those

limitations or restraints which are imposed upon every

department of the General Government, and lastly upon

the States themselves. These provisions or restraints

are expressed in negative language, and are intended to

guard the rights of the citizen against the encroach-

ments of power. They constitute a guarantee that such

power shall not be allowed to pass beyond these limits,

without encountering a tribunal competent to check its
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exercise. In every State Constitution these safci^niinds

are repeated, either in the hotly proper of tlie instru-

ment, or in distinct bills of riglits appeuriug iis a pre-

amble.

Taken as a whole, the constitutional <^niarantees

which surround the American citizen pervade every

branch of g-overnment, bein<^ inwoven into t\ui exeeu-

tive, legislative, and judicial administrations of the

entire country. Every public body and every public

officer is subject to their operation, the moment a st<"p

is taken outside the boundaries of a prescribed jurisdic-

tion. Diversities of construction in respect to the intent

and purport of these limitations will doubtless con-

tinue to arise, as the inevitable consequence of the riglit

of independent action possessed by the different judica-

tures throughout the Union. But it may be safely

asserted that no great bulwark of civil liberty, nor any

principle essential to its preservation, can be successfully

tampered with, and much less undermined, while the

Federal Constitution remains, as a rule, of obligatory

conduct upon all.

It must always be borne in mind that when tlie

founders of the Republic began shaping its political

machinery, they had in view the dangers through wliich

popular government had passed in England, not alone

under the Tudors and Stuarts, but even in their own

day. The British Constitution on which they modelled

ours was that which existed between 1760 and 1787.

It was a Constitution still infected with feudal tradi-

tions and class distinctions inimical to popular rights.

It is true that the successful accomplishment of the

Revolution of 1688, which forever silenced the assump-

tions of kingly prerogative, had, indeed, remodelled the

Constitution, but the bitter memories of the military

despotism which had accompanied the Commonwealth
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of Cromwell had also left behind it some very impressive

lessons in republican government, and taught our fore-

fathers the expediency of defining by exact limits the

boundaries of each separate department of their own.

Keeping these things in view they labored as though in

the presence of a constant danger, and attached to every

grant of power a check upon its abuse.

The term Constitution as it is understood in the

jurisprudence of the United States, may mean one of

two distinct facts dependent upon the standpoint from

which we view it. Thus in the case of the Federal

Constitution, it is a grant of prescribed and enumerated

powers by the people of the several States to the Gene-

ral Government, for the purpose of organizing its

machinery and securing its perpetuity. On the other

hand a State Constitution has no implied limitations

put by the people of a State upon the exercise of their

own territorial sovereignty. If such limitations are

desired they must be expressed. But, it is always a

limitation upon the powers of the legislative department

whether in a State, or in the Federal administration,

because it is the department which initiates the legal

action of the State, and by positive enactments regu-

lates the civil rights of the citizen, together with the

methods of enforcing them. To other departments

of government, the Constitution is a grant of enume-

rated powers. By this apportionment of delegated

sovereignty, a system of checks and balances is main-

tained between the legislative, executive, and judicial

branches.^

The historical parallels which we have just traced be-

tween the constitutional jurisprudence of England and

our own, show us the reason for dividing all constitu-

> Field V. The People, 3 111. 79.
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tions into two classes irrespective of their soiiicc of

origin

—

1st. Into those which have grown hy small additions

at different times, and are designated hy an;dytical jurists

as cumnlativc constitutions, and

2d. Into such as have hcen enacted or created as tlie

completed work of a convention sitting s])ecifically for

that purpose. To the former class helong the constitu-

tions of Rome and England, both which required centu-

ries to produce them; and to the latter, those of some

monarchies and republics alike—our own included.

It will be remembered that in England, until the con-

firmation of Magna Charta by various Acts of Parlia-

ment, the Great Charter was in no sense a legalized

part of the Constitution. Parliament had always repre-

sented what is known in the United States as the Con-

ventional Will of the People. Nor was its legal omni-

potence regarded as an usurpation of power, having

always been acquiesced in by the people ; and it is not

too much to say that, for all practical purposes of govern-

ment, they have allowed it to discharge the functions

of both a National Convention and a National Legisla-

ture, and in addition, have clothed the House of Lords

with the judicial power of interpreting its own enact-

ments.

The application of these principles of constitutional

liberty under the interpretation given to them by courts,

has built up in the United States a special branch of

jurisprudence known as constitutional law. This new

branch has grown out of the occasional conflicts of

power and jurisdiction between different departments of

a tripartite government. The boundaries of these de-

partments not being capable of exact ascertainment,

there will, in the complexity of public interests, neces-

sarily arise occasions when the supposed limits of their
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authority being reached, an act is nevertheless required

to be performed by thcui, for whose justification neither

precedent nor adjudication can be suppHed. In such

emergencies, the wheels of government would be blocked

were not some implied powers attached to those specifi-

cally granted, as necessary adjuncts to their complete

execution. Should error occur, either in assuming an

unwarranted jurisdiction, or in discharging duties be-

longing to a different department, it becomes a proper

subject for judicial inquiry to define these boundaries

in that particular instance. In such cases, the function

of the court is to seek the law within the Constitution

from which a rule of conduct may in future be deduced.

But these questions, seemingly contentious, do not

indicate either hostility or rivalry between departments.

Although such acts may wear the appearance of usurpa-

tions dangerous to the stability of governments, they are

not so in fact, nor do they ever increase to any serious

extent, because of the inevitable litigation to which they

sooner or later give rise, and the consequent appeal to

the judiciary as an official arbitrator, whose power is in-

voked to re-adjust the limits of legal autliority between

the contending jurisdictions. As no prescription runs in

such cases, the experience of a century of government

shows that these vibrations of the balance never last lonof,

nor leave behind them permanently incurable results.

The wrong inflicted by the error of one department is

redressed by another, when it cannot be by the wrong-

doer itself. These results constitute the guarantees of

life, health, and property to our citizens, and of stability,

independence, and commercial prosperity to the States.

It follows from this that in the United States, every

constitution implies something more than a mere written

instrument, under which systems of municipal law have

been permitted to grow up. In its origin it is both a
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sovereign ordinance and a j^unrantcM^ ai^;iiiist sucfcssful

infractions of its provisions. It is a clicfk upon the

power of the States whenever ill(>gally exercised ; it is ;i

check npon the powers of Congress or tlie Executive ; it

is a check npon the judiciary at hirge, and finally it is a

check npon every k\gishitive hody in the land, and upon

every petty magistrate wherever sitting to exercise his

functions.

It has also an additional element of strength over a

simple legislative act in the fact of its ratification hy tlie

people. It is not simply an enactment, hnt an enact-

ment subsequently confirmed in the most solemn man-

ner. It is the highest expression, and the most poten-

tial declaration of the sovereign will of the people

that can be made in the form of a written law. We
need to recall but one single fact in order to show the

immense stability of our Federal Constitution against

all attempts at unwarranted amendments. Thus it r(v

quires the ratifying vote of the Legislatures of three-

fourths of the States to pass an amendment. There are

now forty-four States, of which thirty-three must concur

to do this. Each State Legislature consists of two cham-

bers, so that sixty-six legislative bodies must assent to

any proposed amendment, before it can form part of tlu^

Constitution. Is there any nation on the globe whose

orofanic law is hedjred about and buttressed bv such

mountains of popular assent as these sixty-six k^gislative

Houses represent '? An interval of sixty years occurred

between the passage of the 12th and LSth Amendments,

showing that although in that period of time the popu-

lation had increased from five to thirty-five millions, and

nineteen States had been admitted into the Union, the

Constitution was still equal to all the demands made

upon it by the enlarged and conflicting interests of the

Republic.
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A cursory examination of the Federal Constitution, as

a supervisory rule of conduct, will show the general

scope and extent of its powers, however enumerated,

and the limits beyond which neither Congress nor State

Legislatures can act.

The encyclical proclamation of its supreme legal

sovereignty is contained in section second of Article

VI. which declares that " this Constitution and the

laws of the United States, which shall be made in

pursuance thereof, and all treaties made or which

shall be made under the authority of the United States,

shall be the supreme law of the land ; and the judges

in every State shall be bound thereby, anything in the

Constitution or laws of any State to the contrary not-

withstanding." It follows that precedence in supre-

macy must be given to the Constitution and laws of

the United States over every public act, whether con-

ventional, legislative, or judicial, which can be per-

formed by the people of any State, or any officers ap-

pointed by them. Neither State Constitutions, nor Acts

of their Legislatures, nor decisions of their courts, are

of binding authority, if in conflict with any provision of

the Federal Constitution. Even the laws of the United

States, themselves, are only valid when made in pur-

suance of the Constitution; and any enactment, whether

Federal or State, which is repugnant to it, is void, being

in violation of this fundamental law.^ Next only

to it in importance are the laws made by Congress.

Measured by their jurisdictional extent, and the varied

local interests to which they apply in their relations to

persons, property, or the public domain, these constitute

• ISIarbury v. Madison, 1 Cranch, 137 ; Gibbons v. Ogden, 9 AVheat. 1
;

Brown v. The State of JNIaryland, 12 Ibid. 419; Hayburn's Case, 2 Dall.

407 ; Van Horn's Lessee v. Dorranee, 2 Ibid. 308 ;
Dodge v. AVoolsey, 18

How. 347.
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the highest expression of derivative sovereignty in llie

land. They speak the Federal will of the nation as a

supreme command to all its citizens, and impose rules

and ohligations of conduct upon every department of

government.

Under Article X. of the Amendments, it is further

declared that " the powers not delegated to the United

States by the Constitution, nor prohibited by it to the

States, are reserved to the States respectively, or to the

people."

This plainly indicates that the powers of sovereignty,

without being strictly divisible, are yet distributed and

localized in varying degrees, according to their original

or derivative character. They are always original in

the people, and simply delegated to the General Gov-

ernment. They are derivative in both the Federal and

the State constitutions, but with a conceded and neces-

sary grant of supremacy given to the former instrument

as our parent charter.' The Federal Government, being

the sovereign head of our political hierarchy, is indepen-

dent within its limits of all interference on the part of

the State governments. And in respect to the objects

committed to them, they are equally independent within

' their limits, both of it and of each other.^

These various forms of federative sovereignty, dis-

- tributing and localizing powers under a written Con-

stitution, may be classified as follows :

—

First. Powers which are granted exclusively to the

United States ; or which, being in their nature preroga-

tive and indivisible, cannot be shared by the States

without encroachment upon the sovereignty of the

United States. (Such, for example, as refer to natu-

ralization, commerce, whether foreign or inter-state,

> McCullogh V. The State, 4 Wheat. 316 ; Stearns v. U. S., 2 Paine, 300

;

Martin v. Hunter, 1 W^heat. 304 ; Cohens y. Virginia, 6 Ibid. 264.
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wageing war, and making treaties of peace and alliance,

emitting coin, and regulating the currency and the postal

service, bankruptcy, etc.)

Second. Powers which belong exclusively to the

States. (For example, election of Representatives,

laws relating to citizenship and suffrage, marriage and

divorce, wills, internal police, etc.)

Third. Powers which may be exercisea concurrently

or independently by both. (For example, punishment

of crimes and extradition of criminals, bankruptcy and

insolvent laws, taxation, etc.)

Fourth. Powers which may be exercised by the States,

but only by the consent, express or implied, of Con-

gress. (For example, regulations of domestic com-

merce, naturalization, taxation of national banks, etc.)

Reverting to the various classes of powers, and ex-

amining their operations in detail, we shall see, that,

Firsts and in relation to the first-mentioned class, it is

evident that a power belongs exclusively to the Federal

Government, whenever.

There is an express prohibition against its exercise

by a State ;^ or.

Where an authority is granted to the United States,

to which a similar authority in the States would be

absolutely and totally contradictory and repugnant ;- or.

Whenever Congress has already exercised a power

given to it by the Constitution over a particular subject.^

Nevertheless, wherever the power of Congress has

only been partially exercised over a subject of which

Congress might have assumed exclusive power, there

the State may provide by legislation for such cases as

the laws of the United States do not cover. The prin-

' Houston V. Moore, 5 AVheat. 1.

* Holmes v. Jenneson, 14 Pet. 540, 574.

3 Prigcr V. Comra., 16 Pet. 539 ; Jack v. Martin, 12 Wend. 311 ; People

V. Brooks, 4 Denio, 469.
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ciple upon wliicli this rule is fouiidcd is, that the sov-

ereignty of the State is nevc^' exchided, exce[)t hy tlic

entire control of the subject-matter hy Con<^ress.^ Until

this occurs there is a residuum of power in tin; Stiitc

still latent, and which may be exercised as part of its

administrative sovereignty. All powers, by wlionisoever

exercised, being thus deriv(»d from the Constitution,

Congress can neither prc^vent the exercise of any power

exclusively belonging to the States, nor re-convey a power

to them of which they have been divested by tin? Con-

stitution." The regidation of commerce for example,

requiring in some instances uniform rules, and in others

rules varying with locality, the power to command uni-

formity would belong exclusively to Congress ; the

power to regulate diversity may be concurrently exer-

cised by the States.^

Second. In relation to the second class of powers,

bearinsr in mind the fact that the Constitution is a grant

of enumerated powers, it follows that all those not therein

delegated to the United States, nor prohibited to tlie

States, are reserved to the latter respectively. This con-

stitutes their residuum of political sovereignty wnthin

the Union. Hence, they have an exclusive authority

over all subjects relating to health, education, pilotage,

inspection laws, exclusion of foreign paupers, lunatics,

and criminals, and whatever else belongs to their inter-

nal police, and form proper subjects for municipal legisla-

tion."^ x\nd since the passage of the Fourteenth Amend-

ment, the right to sell intoxicating liquors has been held

not to be one of the privileges and innnunities of citi-

> Houston V. Mooro, 5 Wheat. 1 ;
^Nloore v. People, 14 How. 13.

2 Cooley V. Phihidelpliia, 12 Ibid. 299.

' Passenger Cases, 7 How. 402

* License Cases, 5 How. 504; IMayor r. Miln, 11 Pet. 102; Fitch v.

Livingston, 4 Sandf. 492; Moore v. People, 14 How. 13.
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zens of the United States, which by that amendment
the States were forbidden to abridge. In consequence

of which, prohibitory legislation in respect to the sale of

these liquors has been sustained, provided such legisla-

tive enactments did not operate so rigidly on property

in existence, at the time of their passage, as to amount

to an actual confiscation. " No one," says Mr. Justice

Bradley in Bartemeyer v. Iowa, " ever doubted that a

Legislature may prohibit the vending of articles deemed

injurious to the safety of society, provided it does not

interfere with vested rights of property. When such

rights stand in the way of the public good, they can be

removed by awarding compensation to the owner."^

Third. In relation to the third class of powers, the

principle is well settled that where mere grants of

power to Congress are made, and no prohibitions in

regard to the same are imposed upon the States, they

may exercise such powers concurrently with Congress.

No implied prohibition arises except in the case of

those powers, whose nature, as before stated, is such as

to require that they should for the public good be exer-

cised exclusively by Congress. But even where the

authority of the States is presumptively taken away,

they may still act upon the subject-matter until Con-

gress exercises its power, and supersedes them by direct

legislation.- The point to be kept in view is the avoid-

ance of a conflict between two jurisdictions occupying

the relations of superior and subordinate. The exer-

cise of these powers, therefore, must not be incompatible

with the end in view, and in any case of doubt the

1 Bartemeyer v. Iowa, 18 Wall. 129; Beer Co. v. INIassachusetts, 97 U.
S. 25.

2 Sturges V. Crowninshleld, 4 Wheat. 122; Holmes v. Jennison, 14 Pet.

540; Houston v. INIoore, 5 Wheat. 1; Cooley i\ Philadelphia, 12 How.
299; Freeman v. Robinson, 7 Ind. 321.
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law of Congress must take precedence; of that of tlie

State.i

In respect to tliosc^ subjects, which ein1)race concur-

rent powers of legishition, the Supreme; Court has hi id

down the principh* tliat this concurrent power of State

legishition does not extend to every possible case in

which its exercise has not been prohibited ; but that

whenever " the terms in which a power is granted to

Congress, or the nature of the power re^quires tliat it

shouhl be exercised exclusively by Congress, the sub-

ject is as completely taken from State Legislatures as

if they had been expressly forbidden to act on it."-

Nevertheless, a State may, by its own supplementary

legislation, aid in carrying out the object of an Act of

Congress.'^

Fourth. In relation to the fourth class of powers,

there are many subjects connected with the regulation

of commerce where the statutes of the several States

are to be regarded as constitutionally made, until Con-

gress by its own act supersedes them. The erection of

bridges over navigable streams, inspection, health, and

pilotage hiws ; and others, embracing a great variety of

subjects, often give rise to permissive action on the part

of States which the Federal courts will not necessarily

enjoin. Although Congress may interpose when neces-

sary, still, until it does, the power to regulate commerce

may be exercised by the States.^

1 Gibbons v. Ogden, 9 Wheat. 1 ; Norris v. Boston, 45 iSIass. 282.

2 Sturges V. Crowninsliield, 4 Wheat. 122.

3 Robinson v. Flanders, 29 Ind. 10; Norris v. Boston, 45 Mass. 287.

4 Gihnan v. PhilacU'lphia, 3 AVall. 713; Ex parte MeNeil, 13 Il-id. 23G
;

Cooky V. Board of Wardens of l^hihidelphla, 12 How. 312.
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Eestraints upon the National Government Con-
tained IN the Original Constitution.

It is well known that the adoption or ratification of

the Constitution by the several States was by no means
unanimous. On the contrary, very serious objections

were made to its provisions in many quarters, all which
tended to delay its acceptance and threaten its defeat

in the form presented. Many of these objections hav-

ing been considered and answered in the " Federalist,"

it becomes unnecessary to review them here. They all

seemed to rest upon the complaint that the powers of

the national government needed specific restrictions, in

order to balance the grants bestowed upon it by the

Constitution. The underlying reasons for the bestowal

of these powers may be easily traced in the history of

the Articles of Confederation, and are virtually an-

nounced in the preamble to the Constitution itself The
object of that instrument, as there recited, was to form a

more perfect Union, establish justice, insure domestic

tranquillity, provide for the common defence, promote the

general welfare, and to secure the blessings of liberty."

Under the Articles of Confederation, as is well known,

the States were sovereign and independent, and the Union

a league of unstable elements. This was universally felt

and acknowledged. " The great radical vice, in the

construction of the existing Confederation," says one of

the authors of the " Federalist," " is in the principle of

legislation for States or governments in their corporate

or collective capacities, and as contradistinguished from

the individuals of whom they consist The con-

sequence of this is, that, though in theory their resolu-

tions concerning those objects are laws constitutionally

binding on the members of the Union, yet in practice
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they arc mere recommendutioiis wliicli the States ob-

serve or disrcirard at thcur ODtioii.
"1

The evidence of this was found in the fact, tliat tlicre

was no central authority clothed with powcjr to enforce

compliance with any general laws established to regu-

late and harmonize intercourse ; to suppress encroach-

ments upon public rights; or to prevent discriminations

by communities consulting their particular interests.

In the presence of these imminent dangers to unitv,

prosperity, and peace, the Constitution in its domestic

aspects was evidently framed to prevent the indepen-

dence of the States from exercising an aggressive

action towards each other, to re-establish a national

credit, and to preserve the sanctity of contractual

relations. The three paramount objects secured by it,

in the creation of a central and governing Fedcn-al

power, were the regulation of commerce between tlie

States; the establishment of a public credit based upon

a currency of gold and silver; and the protection afforded

to the obligation of contracts.

In comparing, therefore, different parts of the Consti-

tution together, it will be seen that there are restraints

of a similar character imposed reciprocally upon the ac-

tion of both State and national governments. Some are

express in terms, and some are general. Those upon the

national government which are express in terms are un-

questionably limitations upon it alone. Those wliich

are general, act directly upon it also, but only negatively

upon the powers of the States. This concurrence of

limitations leaves open the door for variety of local

interpretation, in respect to State action, at the liaiids of

State tribunals. In questions arising solely under State

laws and not involving the Constitution of tlie United

States, State courts will always continue to be the final

1 ''Federalist," No. xv.
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arbiters, and their decisions will furnish rules for the

guidance of Federal courts. On the other hand, in all

questions that are of Federal cognizance the appellate

jurisdiction of the Supreme Court will extend itself

over State tribunals in review of their judgments, since,

in the language of Hamilton, " the national and State

systems are to be regarded as one whole.
"^

Without these essential bulwarks of national equity,

the guarantee to the citizens of each State of all the privi-

leges and immunities of citizens in the several States,

would have proved a hollow mockery and a paltering

promise, soon to be detected and exposed.

In proportion, however, as the powers of the Federal

government required enlargement, it became necessary

to balance them with restrictions, in order to avoid a

centralization of authority to which it was felt that the

States would never consent. As increase of power at

the centre, virtually meant a corresponding abridgment

of it in the States, the grants of enumerated powers to

Congress in Section 8, Article I., was immediately fol-

lowed by the prohibitions contained in Section IX, viz:

—

" 1. The migration or importation of such persons as

any of the States now existing shall think proper to

admit, shall not be prohibited by the Congress prior to

the year one thousand eight hundred and eight, but a

tax or duty may be imposed on such importation not

exceeding ten dollars for each person."

This clause, which originally referred more particu-

larly to the importation of slaves into the United States,

ceased to be operative long before the adoption of the

13th Amendment. It has been held, therefore, to have

no application now to the State governments.^ In so

1 Federalist, No. 82 ; Gut v. State, 9 Wall. 55.

2 Butler r. Hopper, 1 Wash. C. C. 499; Brightly's Dig. vol. 1, p. 835;

Scott y. Sandford, 19 How. 397; 1 Kent Comm., sect. 9; Story's Const.,

§ 1331.
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far, however, as it applies to forei<^ii emigrants lauding

in the United States, Congress possesses th(; ])()wcr to

prohihit or allow their admission on such ccjuditions as

it may choose to impose. This power is logically con-

nected with the power to regulate connnerce with foreign

nations. Hence passengers or emigrants can never be

properly subject to State laws, until they have become

mingled with the population of a State. Until then,

they are under the exclusive control of Congress.^ In

virtue of this power the Act of February 26, 1885,^ was

passed '' to prohibit the importation and immigration of

foreigners and aliens under contract or agreement to

perform labor in the United States." And similar Acts

were passed against Chinese laborers.'^

" 2. The privilege of the writ of Habeas Corpus shall

not be suspended, unless where, in cases of rebellion or

invasion, the public safety may require it."

This provision being a guarantee of personal liberty

applies to the States as well as to the general govern-

ment. It constitutes one of those fundamental riglits

of citizenship which is included in the category of

" privileges and immunities." Except under the con-

ditions enumerated, it cannot be suspended by either

Congress or the States, without denying that equal pro-

tection of the laws guaranteed by the Constitution.

Apart from this, the writ of Habeas Corpus being

esteemed at common law a writ of right, every person

'is entitled to its benefits.^ State courts, however, after

being judicially informed that a party is imprisoned by

the authority of the United States, cannot interfere so

' Passenger Cases, 7 How. 283 ; S. C. 45 Mass. 282.

2 Stat, at Large, vol. 23, p 32; vol. 24, p. 414.

3 Stat, at Large, vol. 23, p. 115.

* 2 Kent Comm., Lcet. 24 ; Yates v. Lansing, 5 Jolins. 282; Story's Const.,

§ 1339 ; U. S. V. Hamilton, 3 Dall 1 7 ; Ex parte Dorr, 3 How. 103
;
Jn re

Neagle, 135 U. S. 1. Jn re Keminlcr, 13G U. S. 436.
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as to compel the production of such person before them.

Their authority in this respect is abridged by the para-

mount jurisdiction of the United States which cannot

be questioned by them.^ The right to this writ is

among the most jealously guarded of our civil privi-

leges. In many States it is made a misdemeanor for

any judge to refuse to grant such a writ when legally

applied for, it being well settled that in so doing he acts

only ministerially and not judicially, the duty being

absolute and without discretion.^

The suspension of the writ of Habeas Corpus does

not authorize by itself arbitrary or illegal arrests. Legal

proceedings are not thereby suspended—compliance with

forms of law must still be exercised by tribunals issuing

process, intended to operate as a restraint upon personal

liberty. The effect of the suspension is simply to bar an

interlocutory proceeding midway of arrest and trial.^

Moreover, the suspension of the writ, being an act in-

volving legislative power, cannot be performed by the

President.'^ Congress alone is authorized to do it, being

the exclusive judge of the public necessity requiring it to

be done. But this action of the Federal Legislature does

not suspend the issuance of the writ by a State court,

except in. districts where through the presence of hos-

tilities, the civil courts are for the time being displaced,

and martial law has been proclaimed.' Whence it fol-

lows that the proclamation of martial law in any locality,

whether by State or Federal authority, operates as a

1 Ableman v. Booth, 21 How. 506; Gormley's Case, 12 Opln. of Atty.-

Gen'ls, 267.

2 Nash V. People, 36 N. Y. 607.

3 Ex parte Milligan, 4 Wall. 2; Ex parte Vallandingham, 1 Ibid. 243;

2 Brightly, 96.

* Ex parte Merryman, Taney, 246; Griffin v. AVilcox, 21 Ind. 370; In

re Kemp, 16 Wis. 359; In re Oliver, 17 Ibid 381.

5 Griffin V. Wilcox, 21 Ind. 370; Ex parte ^IWYig^n, 4 Wall. 2; Kneed-

ler V. Lane, 45 Penn. 238.
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virtual suspension of the writ, by ouster of tlic civil

jurisdiction/ In such cases, the; authority ^ivcii to an

officer to make arbitrary arrests may [)r()vi(l(j for hi^ ex-

emption from any penalty for so (U)ing.'-^

It speaks well for tlie stability of repul)lican institu-

tions, that, in the judicial history of the United States,

the writ has never been suspended but once Ijy the

General Government. The occasion for doimr so arose

out of the necessities of the Civil War, and its suspen-

sion was authorized by the Act of March 3, ISG:].'^

" 3. No bill of attainder or ex post facto law shall be

passed."

A Bill of Attainder is a legislative act in the nature

of an indictment, which inflicts punishment for an

alleged crime, but without a judicial trial. As origin-

ally employed in England, it was directed not only

against individuals who w(U'e capitally condemned, but

sometimes against a whole class of untried persons.

Nor did it limit itself alone to punishing the individual

named, but worked corruption of blood in his oftspring,

who thus lost their heirship in his property, the latter

being forfeited to the Crown. It was the favorite

method adopted by Parliament for destroying political

adversaries, in subserviency to the demands of (h^spotic

monarchs, and continued in force, as a legal accomj)ani-

ment of convictions for felony, down to the year 1870,

when it was abolished by the Forfeiture for Felony

Abolition Act, known as 33 and 34 Vict. c. 23, § 1.

If the punishment was less than death it was ternuHl a

Bill of pains and penalties."^ Before the adoption of the

^ Luther y. Borden, 7 IIow. 1.

2 McCiiU V. McDowell, 1 Deady, 233.

2 Stat, at Large, voL 13, p. 755.

•* Story on the Const, § 1344; Cooler, Const. Limit., 259; Gaines v.

Buford, 1 Dana, 510; Macaulay's Hist., ch. 12; Martin v. Snowden, 18

Gratt. 100.



222 CONSTITUTIONAL LEGISLATION.

Constitution, State laws banishing persons and confisca-

ting property were held to be valid. In consequence of

which, such attainder could not be impeached collater-

ally, in an action to recover back lands by an attainted

person/ This form of pains and penalties, therefore, is

the only form known to the jurisprudence of the United

States, within the meaning of the Constitution, although

included in the larger phrase of attainder. The cases

which in our country have brought the subject before

courts, have not been numerous, but they have served

to show that there is property, not only in land and

money, but in vocations, and in rights that are

vested, under whatever form they may exist. A statute,

therefore, w^hich deprives a party of the privilege of

enforcing a contract, or of pursuing a certain vocation

without having taken a previous expurgatory oath ; or

in any w^ay inflicts punishment for past conduct without

a judicial trial, is a bill of pains and penalties. The

constitutional prohibition is based upon the principle

that what cannot be done directly, cannot be done indi-

rectly.^

AS TO EX POST FACTO LAWS.

The prohibition against ex post facto laws on the part

of tlie general Government, is also included among the

restraints imposed upon the States, and applies not only

to criminal cases, which is its general intent, but also to

cases for the recovery of penalties and forfeitures.

Retrospective statutes have always been considered a

• Cooper V. Telfair, 4 Dall. 14; Hylton v. Brown, 1 Wash. 344-354.

2 Cummings v. Missouri, 4 Wall. 277; Ex parte Garland, 4 Ibid. 377;

Shepherd v. The People, 25 N. Y. 406 ; Drehman v. Stifle, 8 AVall. 597.

For early cases bearing upon the law of attainder, see Sleight v. Kane, 2

Johns. Cas. 236; Jackson v. Sands, Ibid. 267; Jackson v. Gratz & Catlin,

2 Johns. Rep. 260. New York passed an Act of Attainder, Oct. 22, 17 79.

{Laws, ch. 25.)
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violation of the etliical principle that every law prc-

scrihes a rule for the future and not for the [)ast. Fxint^^

a command to do or abstain from doin<^ a ccrtiiin aet

;

or if permitted to be done, then, from doin<^ it in any

other than a particular way, a statute looks to a future

condition of things for its application. Nova coN,sfi/ii/io

futuris^formam debet imponere^ noih pro'terltlf^. This is

a maxim which belongs to the elementary principles of

jurisprudence. The single exception is that of remedial

statutes which do not impair contracts or disturb vested

rights, and which are passed either to cure defects, or

to enforce existing obligations, as a duty owing to the

public.^ But an ex po^i facto law in the United States

is not regarded as a remedial statute, but as one viola-

tive of existing obligations due either to individuals or to

the State. And under the Constitution it has acquired

a definite meaning, and an application limiting it to

criminal procedure alone.

An ex i^ost facto law is one which renders an act

punishable that was not so when committed ; or which

changes the rules of evidence for the purpose of secur-

ing an easier conviction, or which increases the degree

of punishment, while at the same time applying such

amendments of the law to an existing state of things

rather than to a future one. It is a retrospective

statute, designed to apply, however, only to penal and

criminal laws which inflict forfeitures of propcn'ty or

personal punishment ; but not to civil proceedings affect-

ing private rights. The protection of these does not

come within the purview of the constitutional inhibi-

tion. Therefore, in respect to crimes of any sort when

committed, the States cannot, under the form of creating

a qualification or attaching a condition, inflict a punish-

1 1 Kent's Comm., 455; Wood v. Oakley, 11 Paige, 403; Jolmsou v.

Burrell, 2 Hill, 238 ; Dash v. Van Kleeck, 7 Johns. 479.
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ment for a past act which was not punishable when
committed. And deprivation or suspension of civil

rights for past conduct constitutes punishment for such

conduct.^

An ex jpost facto law is thus seen to be in its prac-

tical effects, tantamount to a bill of pains and penal-

ties. For it either stamps an act as criminal which

was not so when committed, or it alters the rules of

evidence rendering conviction more easy, or it increases

the former penalty subsequent to the commission of a

crime. The union of these two prohibitions in the same

clause, explains the intention of the framers of the

Constitution. It was meant to check all vindictive

legislation as addressed to the punishment of public

wrongs, whether political or social. In view of the

opportunities for retaliatory legislation which accom-

panied the reconstruction period following our Civil war,

the wisdom that erected this bulwark against the tide

of political vindictiveness cannot be too greatly admired.

But for this, the proscriptions of Sylla and Marius

might have been repeated in some of our States.

" 4. No capitation or other direct tax shall be laid,

unless in proportion to the census, or enumeration here-

inbefore directed to be taken.'^

' Ciilder y. Bull, 3 Dall. 390; Fletcher y. Peck, 6 Cranch, 87; Falconer

V. Campbell, 2 McLean, 212; Carpenter v. Pennsylvania, 17 How. 463;

Watson V. Mercer, 8 Peters, 110; U. S. v. Hujilies, 12 Blatchf. 553; Gut

V. IVIinnesota, 9 "Wall. 38 ; Comm. v. Phillips, 11 Pick. 28 ; Comm. v. Lewis,

6 Binney, 271 ; King v. Missouri, 107 U. S. 221 ; Hopt v. Utah, 110 U. S.

574 ; Hartung v. People, 22 N. Y. 95 ; Shepherd v. People, 25 N. Y. 406
;

Comm. V. Wyman, 12 Cush. 237; Ratzky r. People, 29 N. Y. 124; King

y. TMissouri, 107 U. S. 221.

2 The first capitation or poll tax in England was imposed under the reign

of Edward III., A. D. 1377. It was followed by another in 1379, and again

in 1380, which latter was deemed so odious that the Commons of almost every

county rose in arms against it. This tax exacted for the benefit of the Crown,

a sum of not less than twelve pence nor more than twenty shillings from

every person above the age of fifteen. Stubbs's Const. Hist, of England,
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" 5. No tax or duty sliall he laid on articles exported

from any State.

" 6. No preference shall be given by any regidation

of coniiuerce or revenue to the ports of one State, over

those of another; nor shall vessels bound to or from one

State be obliged to enter, clear or pay duties in an-

other."

Congress having been given the power " to lay and

collect taxes, duties, imports, and excises," the abovfj

three provisions are limitations upon the exercise of this

authority :

—

1st. By distinguishing between direct and indirect

taxes, as to their mode of assessment.

2d. By establishing a permanent freedom of trade

between the States ; and

3d. By prohibiting any discrimination in favor of ])ar-

ticular States, through nnTuue laws establishing a pre-

ference between their ports and those of the others.

These provisions should be read together, because

they are at the foundation of our system of national

taxation.

The two rules prescribed for the government of Con-

gress in laying taxes, are those of apportionment for

direct taxes and uniformity for indirect. In tlie first

class are to be found capitation or poll taxes, and taxes

on land ; in the second, duties, imports, and excises.

The provision relating to capitation taxes was made

in favor of the Southern States, and for the protection

of slave property. While they possessed a large number

of persons of this class, they also had extensive tracts of

vol. 2, p. 476, 402; Lives of Lord ClKincellors, voL 3, p. 26o. Tlio vari-

ous direct taxes laid by Congress were as follows: Act of July 14, 1798;

Act of August 2, 1813; Act of January 19, 1815; Act of P^bniary 27,

1815, which applied to the District of Columbia; Act of ^larch 5, 1816;

Act of August 5, 1861.

15
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sparsely settled and unproductive lands. At the same

time, an opposite condition both as to land-territory and

population existed in a majority of the other States.

Were Congress permitted to tax slaves and land in all

parts of the country at an uniform rate, the Southern

Slave States must have been placed at a great disadvan-

tage. Hence, and to guard against this inequality of cir-

cumstances, there was introduced into the Constitution the

further provision that " representatives and direct taxes

shall be apportioned among the States according to their

respective numbers." This changed the basis of direct

taxation from a strictly monetary standard which could

not, equitably, be made uniform throughout the country,

to one resting upon population, as the measure of rep-

resentation. But for this. Congress might have taxed

slaves arbitrarily and at its pleasure, as so much prop-

erty, and land uniformly throughout the Union regard-

less of differences in productiveness. It is not strange,

therefore, that, in Hylton v. U. S.,^ the court said that

" the rule of apportionment is radically wrong, and can-

not be supported by any solid reasoning. It ought not,

therefore, to be extended by construction. Apportion-

ment is an operation on States and involves valuations

and assessments which are arbitrary and should not be

resorted to but in case of necessity."

Direct taxes being now well settled in their meaning,

a tax on carriages left for the use of the owner is not

a capitation tax.^ Nor a tax on the business of an in-

surance company ;^ nor a tax on a bank's circulation \^

nor a tax on income f nor a succession tax.*^ The fore-

• 3 Dall. 171 ;
Springer v. U. S., 8 "WalL 586 ; Lougliborough v. Blake,

5 Wheat. 517.

2 3 Dall. 171. 3 Pacific Ins. Co. v. Soule, 7 Wall. 433.

* Veazie Bank v. Fenno, 8 Ibid. 533.

6 Smedberry v. Bentlev, 21 Int. Rev. R. 38 ; Clark v. Sickel, 14 Ibid. 6.

« Scholey v. Rew, 23 Wall. 331.



CONSTITUTIONAL JURISPRUDENCE. 221

going arc not, properly speakini,^ direct taxes with in

the meaning of the Constitution, but excise tax(,'s or

duties.

The same restriction is phiced upon Congress, wliidi

is placed upon the States, in rchition to tin; non-taxation

of exports. Not only does the Constitution protect the

freedom of inter-state commerc(% but also that with

foreign countries, when carried on tlirough the instru-

mentality of American bottoms. The extra-territo-

riality of the vessel makes it part of tlie soil of its own

country, for every ship must have a home and a national

registration.

But Congress, in its dealings with foreign vessels, is

bound by no such restriction. It has the general powder

of prohibiting the import or export trade in foreign

vessels to, or from our ports, or of granting them the

privilege of bringing in, or carrying out cargoes on any

conditions which it may see fit to establish. Its pow^n* to

impose a duty, therefore, upon foreign vessels^ in order to

determine the amount of such taxation, and the basis of

its apportionment, cannot be questioned, even tliough

in so doing preference should be given to certain nations

over others.^

As between the States themselves, it has been held

not to apply to a State tax upon an article brought into

one State from another.^ Nor is a State tax upon capi-

tal invested in ships a preference of the ports of one

State over those of another, since such ca])ital being the

property of its citizens may be taxed at their domicil.^

So a State may tax capital invested in an article pur-

chased in other. States for direct exportation, although

' Aguirre v. Maxwell, 3 Blatchf. UO.

2 State V. Charleston, 10 Rich. 240.

8 State V. Charleston, 4 Ibid. 286.
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the article is never brought within the jurisdiction of

the taxing State.

^

In the regulation of commerce, or revenue, no prefer-

ence must be given to the ports of one State over those

of another. This provision does not, however, exclude

the power of choosing between particular ports, with

reference to making them ports of entry. Congress, in

order to exercise this power beneficially, must give a

preference to certain ports in one State over those of

another, based upon population, commerce, and geo-

graphical necessities. Ports of entry being intended

for the collection of imports or duties upon foreign com-

modities, inland States do not need them. The prefer-

ence given in such cases, to a seaboard or boundary State,

is not the kind of discriminating preference which the

Constitution forbids, otherwise every port in every State

might claim the simultaneous right of being made a

port of entry. Speaking to this point the Supreme

Court, in the Wheeling Bridge Case, said :
" There are

many Acts of Congress passed in the exercise of this

power to regulate commerce, provide for a special ad-

vantage to the port or ports of one State, and which

very advantage may incidentally operate to the prejudice

of the ports in a neighboring State, wdiich have never

been supposed to conflict with this limitation upon its

power. The improvement of rivers and harbors, the

erection of lighthouses, and other facilities of com-

merce, may be referred to as examples.'"'

In whatever light the powers given to Congress to

regulate commerce may be considered, it will appear

that the chief object of the Constitution was to remedy

the defects in the Articles of Confederation by secur-

' People ex rel . Haneman v. Tax Commissioners, 17 N. Y. Supr. 255.

* State of Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How.

421.



CONSTITUTIONAL JURISl'KUDl-XrE. 229

ing commercial equality witliiii the I'liitcd States.

In order to accomplish this, it was necessary to [)lace

the regulation of comnKU'ce nn(l(>r one anllioriix. and

next to prohihit the States from destroying this ctjiialiiN

by any legislation prescribing the conditions upon whirh

vessels bound from one State, shall (^iter tlic ])()rts of

another. It was this apprehension wliicli, in thr- eon-

vention, occasioned the nisertion of the provision that

"No State shall lay any duty on tonnage without the

consent of Congress."^ The last provision, relating to

duties and clearances, is the logical outcome of tlie fore-

going, being intended to prc^TUt a harassing repetition

of taxes upon vessels by compcdling them to enter, clear,

or pay duties in any State, other than that to or from

which they should be proceeding." But a State law

requiring the payment of pilotage fees is not an infringe-

ment of the provision, being in the nature not of duties,

but of charges for services rendered to vessels.-^ It is

only a compensation under an implied contract created

by statute. Necessarily, any State law relating to pilot-

age is immediately abrogated by a subsequent Act of

Consrress which conflicts with it.'^

" 7. No money shall be drawn from the Treasury, but

in consequence of appro])riations made by law ; and a

regular statement and account of the receipt and ex})en-

ditures of all public money shall be published from

time to time."

The Treasury of the United States is the receptacle

for its revenues. From whatever source collected, this

is their ultimate destination. It is from this fund tliat

the government draws the means for meeting its current

' Passenger Cases, 7 How. 383; 3 iMadlson Papers, 15S5-6.

2 U. S. V. The William, 2 Am. L. J. 255.

3 Cooley V. Board of Wardens, 12 How. 314; Ex parte McKee, 13 Wall.

236.

* The Panama, Deady 27.
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expenses and obligations. All money drawn from the

Treasury is consequently drawn as an appropriation of it

to some specified object. This can only be lawfully done

by an Act of Congress authorizing such a disposition.

And as the government cannot be sued by its creditors,

except by its own permission, a Court of Claims was

organized by the Act of February 24, 1855, for the

purpose of enabling such persons to establish by legal

proof, in a forum of justice, the merits of their claims.

This is the extent to which the claim can be judicially

enforced. But the final power to allow or disallow the

judgment of this Court still remains with Congress;

which body may withhold the appropriation necessary

to satisfy it. A public creditor, therefore, must resort

to an application to Congress for payment of his debt,

since there is no legal process by which he can enforce

it ; nor can he even have a lien on the public property

in his possession or custody.^

Public moneys in the hands of heads of Department

are still constructively in the Treasury. Their posses-

sion of such funds amounts only to the custody of an

agent, who must obey the spirit of the constitutional

provision in their expenditure, by strictly adhering to

the line of their appropriation.- Even emergency or

secret service funds must, by a reasonable interpretation

of their uses, be restricted to the exceptional occasions

contemplated in their designation.

'' 8. No title of nobility shall be granted by the

United States ; and no person holding any office of profit

or trust under them shall, without the consent of Con-

gress, accept of any present, emolument, office, or title

of any kind whatever from any king, prince, or foreign

State."

It is difficult to understand how the provision relating

» U. S. V. Burnev, 3 Hull's L. J. 130. 2 3 Opji^, Att'y-Gen. 13.
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to titles of nobility could liavc round ;i place in tlic

Constitution of ii lto[)ul)lic based npon tin,' sovcicitrnty

of the people. Without even this inhibition, the ((jiial-

ity of all citizens in their "privih^ges and inniiunilies"

would have rendered it ini[)ossibl(^, without a violation

of the Constitution, to <2^ive to any citizens til n hi,- pref-

erences over the remainder. At the same time, there is

no prohibition against a citizen of the United States,

not in the public service, accepting a title of nobility

from a foreign government. Any one is at liberty to do

so without forfeiting his citizenship, although it is an

open question whether by such acceptance the person

does not do homage, and owe allegiance as its correla-

tive, to the sovereignty bestowing this political franchise

upon him. A title of nobility always emanates from

some monarch, and whoever accepts one becomes his

ZiV^e-subject. It constitutes not so much a gift as a

status/

Additional IIestraints upon the National Govern-

ment CONTAINED IN THE AMENDMENTS TO THE CON-

STITUTION."

As already pointed out in the opening paragraphs of

this chapter, the adoption of the Constitution by the

^ Titles of nobility arose originally out of the right of eminent domain in

the sovereign, to bestow con(iuered lands upon meritorious servants. The

title was associated with the local holding, and the rank of the owner in the

military hierarchy was transmitted to the domain itself. Thus, under the

feudal system were established kingdoms, duchies, marquisates, counties,

baronies, etc. The manorial patents in New York constituted the land

granted, "a lordship and manor," and gave their patentees power to iiold

courts " leete and baron." These patents were protected under the con-

firmatory Colonial Act of 1691, and subsequently reathrmed by the New
York Court of Appeals in 1853, in People v. Van Rensselaer, 9 N. Y. 291.

On the subject of "Nobility," see Thierry's Norman Conquest, book 2d,

p. 237.

2 The ten first amendments to the Constitution were proposed at the first

session of the first Congress of the United States on September 2o, 1789,



232 CONSTITUTIONAL LEGISLATION.

States was slow and halting. Only three ratified it in

1787, and not until May, 1790, did the last of the thirteen

give in its adherence. The objections to it advanced,

were not satisfied by the few restraints upon the Gen-

eral Government contained in section 9 of Article I.

These complaints were accordingly repeated with more

emphasis and urgency, until they assumed the condition

of a sine qua non to ratification. There was no division

upon the point of still further restraining the Federal

power, by limitations of a definite character. Amend-
ments were accordingly proposed, as the only safeguard

to the right of the States and of the people. A new
E-unnymede and a new Magna Charta seemed to be

confronting each other, where the national government

was the monarch, and the States and the people the

barons and lieges.

It was feared lest too much power had been taken

from the States, and too much of it centralized in

the General Government. From having been free and

independent sovereignties, with voluntary power un-

abridged under the Articles of Confederation, the States

saw themselves, under the Constitution, menaced with

a consolidated Federal government. Their object in

these proposed amendments was, therefore, to make the

Constitution one of rigid and enumerated powers, and

to exclude from the General Government all idea of

reserved or implied powers as inherent in its sove-

and were finally ratified by the constitutional number of States on the loth

of December, 1791. The eleventh amendment, relating to the judicial

power of the United States, was proposed on ]\Iarch 5, 1794, and declared to

have been ratified on the 8th of January, 1798. The twelfth amendment,

relating to the duties of the Electoral College, was proposed on the l2th

of December, 1803, and declared to have been ratified on the 25th Sep-

tember, 1804. The first ten amendments were intended to operate not on

the States, but on the national government. Spies v. Illinois, 123 U. S.

131 ; People ex rel. Kemmler v. Durston, 13G U. S. 436.
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reignty. Their aim was to bar every way to tin.' claims

of prerogative. This the States, witli ^a'cat imanimitv,

sought to do, by incorporating, into the amendments pro-

posed, as nmny of the provisions of tlie Bill of llights

of 1688 as were adapted to onr form of government.

Many of the State conventions conse(piently made it a

condition of their ratification that such amendments

shouhl be proposed; and tlie " Constitution was accepted

and put in force," says Judge Story, " in antici[)ation

of and in rcdiance upon the adoption of these amend-

ments, and by them the instrument was completed."^

Accordingly, at the first session of Congress these

amendments were introduced, and proper supplementary

articles being added, a true Bill of Rights was secured

to the people, which was submitted to the States for

their ratification. By these means, many of the griev-

ances complained of in the Declaration of Independ-

ence as violations of the rights of personal liberty, were

provided against, and rendered impossible of repetition at

the hands of the national government. No opportunity

for doubt as to their intention was given. A bulwark of

constitutional limitation everywhere surrounds congres-

sional legislation. The language of these amendments is

imperative in the highest degree. It leaves no room for

any forced or strained construction. It defines distinctly,

and categorically, the limits beyond which the powers

of the national government shall not extend. These

restraints form an additional Bill of Rights to the Con-

stitution proper, and exhibit the extreme solicitude with

Avhich the founders of the republic regarded the powers

with which they were endowing a supervisory Federal

sovereignty.

1 1 Story on the Const., § 305, n., §§ 303, 304 ;
Jackson v. Wood, 2 Cow.

820; Curtis on the Const., vol. 2, s. 532.
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" Art. I. Congress shall make no law respecting an

establishment of religion ; or prohibiting the free exer-

cise thereof; or abridging the freedom of speech; or of

the press ; or the right of the people peaceably to as-

semble and to petition the government for a redress of

grievances." •

Eeligious Freedom.

The union of Church and State in the British Parlia-

ment, with which the founders of the Constitution had

to contend throughout the llevolutionary struggle, led

them to look upon an Established Church as an engine

of possible oppression, to be guarded against by the most

emphatic prohibition. They had discovered, as had

their forefathers, that such a church was apt to be more

governmental than sacerdotal, and having experienced

the results of its hostility towards them as revolted colo-

nists, they availed themselves of the earliest opportunity

to graft by way of amendment upon the Constitution,

the doctrine of a national religious freedom involving

toleration to all. Mr. Madison is said to have been the

author of this amendment. Under its terms religious

freedom is guaranteed throughout the United States

against any interference on the part of Congress. For

the Constitution, itself, makes no provision for protect-

ing the citizens of the respective States in their religious

liberties; this is left to tlie State Constitutions and laws.^

" The whole power over the subject of religion is left,"

says Judge Story, "exclusively to the State governments,

to be acted upon according to their own sense of justice

and the State Constitutions."^ '' But it was never in-

^ Permoli v. First IMuniclpality, 3 How. 589.

2 Vidal V. Girard's Ex'rs, 2 How. 198; Mr. Webster's Argument in the

Girard AVill Case. Works, vol. 6, p. 175.
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tended or supposed," says ]\Ir. Justice Field in Duvis v.

Beason, " that the amendment eouhl Ije invoked as a

protection against legishition for tin; punishment of

acts inimical to the peace, <^ood orch-r, ;ind morals of

society."^

Inasmucli, however, as no definition of reliLjion is

given in the Constitution, it Ix^comes ])roper to ascer-

tain by analogy what is to be considered as religion in

the general opinion of the nation. The Christian relig-

ion being the predominant religions belief of tlie peo-

ple, Christianity has come to be regarded as part of the

common law of the land. It is true that it embraces

many creeds, but all have a common foundation in their

acceptance of the Bible, as a moral teacher and spiritual

guide. The religion of the Bible is, therefore, the

standard code of orthodoxy by which the national con-

science seeks to guide itself. It is tlie alpha and omega

of our moral law, and the interior power which directs

the operations of our judicial system. Underlying the

whole civil administration of the government, whether

State or national, and in whatever form it enters into its

positive laws, it is always understood as being an un-

denominational rule of conduct equally applicable to all,

because embodying those essentials of religious faith,

which are broad enough to include believers in both the

Old, as well as the New Testament

It is upon this belief in Christianity as part of our

common law, that are based those penal statutes

which are addressed to the punishment of blasphemy,

profane swearing, and perjury, and Sabbath-break ing.-

These are incorporations of its precepts ami principles

into the positive law of the State. Moreover, also,

• 133 U. S. 333 ; see note appended to this decision ;
Reynolds v. U. S.,

98 U. S. 145.

2 Andrew i-. N. Y. Bible and Prayer-Book Society, 4 Sandf. (X.Y.) 182.
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while religious freedom is protected to the fullest ex-

tent, and all may worship according to such forms as

are most agreeable to them, yet that worship must be

based upon morality and conformity to the law of the

land. Hence polygamy, although believed in and prac-

tised as a religious right by the sect known as Mormons,

is not such a religion as our laws can recognize or pro-

tect, aside even from the fact that it is an infraction of

a positive enactment forbidding its practice.^

In all the States of our Union religious freedom forms

part of their Bill of Rights. The Decalogue is also the

basis of every criminal code. Under these circumstances,

the States have so far incorporated Christianity and its

doctrines of morality into their municipal law, as to have

made it the animating principle of much of their legisla-

tion. Under the conditions of our jurisprudence, no form

of worship can claim constitutional protection as a reli-

gion, which inculcates immorality, or tramples upon the

positive law of the land. To legislate against such

practices as polygamy is not to abridge religious free-

dom, any more than it would be to forbid human sacri-

fices, or the burning of widows upon their husbands'

funeral pyres. It is only obeying that higher law of

justice and mercy, which requires from society protec-

tion of the weak and helpless against wrong, committed

under the assumed garb of religion.

Freedom of Speech and of the Press.

Once, only, in the history of our legislation, has Con-

gress attempted to abridge the liberty of speech and of

the press, by passing the famous, or rather infamous act

' Reynolds v. U. S., 98 U. S. 145; Murphy v. Ramsay, lU Ibid. 15,

45; Davis v. Reason, 133 Ibid. 333.



CONSTITUTIONAL .TUKISPRUDEXCE. 237

of July 14t]i, 179S, known as the Sedition l.aw.^ 'I'liis

act was fortunately self-limited, e.\[)irin^ on tin; lid of

March, 1801. Its constitutionality was j)0|)ulaily (|ues-

tioned from the very first; and heyond all donljt, it was

an attack upon those sources of puhlic opinion wliieh lind

their only channels of utterance through tongue and

pen. To muzzle these, was to stifle the national spirit

in its efforts at expression. It was looked upon as an

odious measure, born of partisan rancor, and a feeble

imitation of parliamentary despotism.^

In all free nations, the right to criticise the acts of the

government by speech or through the press, is admitted

to be essential to the maintenance of the sovereignty of

the people. If government in the United States be only

a question of agency, then the principal, that is the

people, must have the right freely to criticise the public

acts of the agent, his public servant. Such a thing, con-

sequently, as a libel upon the acts of the government can

hardly be committed in this country. For wdiile the pri-

vate character of the citizen, whether in office or out, is

equally protected against defamation, his public cha-

racter when in office is what he voluntarily offers to criti-

cism, as the guarantee of his good flxitli and qualification

' 1 Stat, at Large, p. 59G.

2 It is a well established fact in the Parliamentary history of England

that, during the reign of Anne, the House of Commons exercised a censor-

ship over the press. Many entirely harmless publications were voted libels,

and their authors prosecuted. Such was the case with Steele and Defoe,

Dyer and Fleetwood. It mattered little what the nature of the publication

was, since a political vote could, at the caprice of a majority, judicially con-

tort it into a libel. It will surprise no one, therefore, that such a body was

opposed to Parliamentary reporting, an opposition which lingered down to

the reign of George III., and so firmly intrenched was this legislative des-

potism in the traditions of the House that, in the famous Aylesbury election

case, it defied the courts, and threatened punishment to all those who car-

ried election questions into law courts.

Vid. Parliamentary Hist., vol. 6 ; Lecky, Hist, of England in the ISth

Cent., vol. 1, p. 458.
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in discharging his trnst. If we were permitted therefore

to praise only, and never to criticise the public acts of

our government, we should be simply its slaves or serfs.

This is not in accordance with the theory of popular

sovereignty, nor to be tolerated in a nation of freemen.

Speaking to this point, says Judge Cooley, " Repression

of full and free discussion is dangerous in any govern-

ment resting upon the will of the people. The people

cannot fail to feel that they are deprived of rights, and

will be certain to become discontented, when their dis-

cussion of public measures is sought to be circumscribed

by the judgment of others upon their temperance or

fairness."^

Consequently, as every State in the Union has guar-

anteed freedom of speech and of the press in its Con-

stitution, there arises little occasion to discuss a topic

upon which there has always been such an unanimity

of opinion, among American citizens. But liberty of

speech and of the press, in criticising the public acts of

public men, and liberty of speech and of the press in

criticising the private acts of men, are essentially differ-

ent privileges. While men may freely speak, and ex-

press their thoughts in print, they cannot take refuge

behind this privilege, in order to protect themselves

against legal responsibility for defaming private cha-

racter. If they convert the liberty of speech, or of the

press, into a license to abuse and destroy private cha-

racter, they must stand precisely as any other wrong-

doers, before the law. No constitutional bulwark can

be invoked in their behalf, any more than in that of any

trespasser upon private rights. Liberty of speech and

of the press gives no license to defame or oppress one's

neighbor. Every one who employs it, must do so sub-

ject to legal accountability for its abuse.

Const. Limit., p. 428.
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That liberty of speech and of tlic press, wliicli l)()th

Federal and State Constitutions protect, either ;i;^^iinst

invasion by direct suppression, or subsequent account-

ability at law, is

—

1. Liberty of speech of legislators in ])ul)lic assem-

blies, and wliile engaged in discussing public matters,

or in writing reports, or in the exercise of the functions

of their office. This is an official privilege.^

2. Liberty of speech of counsel injudicial proceedings,

and while confining himself to matters tliat are strictly

pertinent to the issue. This, also, is an official privilege.

-

Necessarily a party guilty of committing a disorder

in debate, or in a court, by the use of violent or intem-

perate language, may be silenced like any otlier dis-

turber of the peace. But Congress has no power to

punish individuals for disturbing assemblies of peace-

able citizens. That is a police power belonging to the

States alone.^

3. Liberty of the press in publishing naked and im-

partial statements of judicial proceedings, involving a

trial and not a mere ex parte examination ; and when

the nature of the case does not render it improper that

the same should be published, or constitute such pub-

lication an offence at law.^

4. Liberty of the press in the publication of news.

This is a field occupying such wide relations to the

public, that it would be impossible to examine it here

in all its details. We can, therefore, only formulate

the general principles by which courts have been guided

in affixincj limits to the exercise of this rii^dit.

' Coffin V. Coffin, 4 Mass. 1 ; Cushinir's Law of Legis. Assomb., § 602.

2 Hour V Wood, 3 Met. 194; McMillan v. Birch, 1 Binney, 178.

3 U. S. V. Cruikshank, 92 U. S. 542.

," Stanley v. Webb, 4 Sandf. 21; Iliitr r. Bennett, 4 Ibid. 120;

Mathews v. Beach, 5 Ibid. 256; Cincinnati (laz. v. Tiniberlake, 10 Ohio

St. 548; King v. Koot, 4 Wend. 138; Ilotchkiss v. Olipliant. 2 Hill, 513.
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It may be stated as a general principle universally

recognized in Enghmd as well as in the United States,

that the conductors of the public press enjoy no especial

rights, privileges, or immunities born of their peculiar

relations to the public. They have no rights, conse-

quently, but such as are common to all citizens. Like

any other members of the community they have the

right to utter and publish the truth, but no right to

publish falsehoods to the injury of others' business or

private character. Whether the matter be original or

copied merely without comment, publishers of news-

papers are held to the same responsibility as any other

persons who utter or print defamatory matter. The press,

as a profession, is not privileged to libel any one with

impunity any more than other persons, and malice on

its part is always inferred, where the communications are

false. ^ This is a necessary protection to the public

against an engine, whose otherwise resistless power

forms the mightiest lever for controlling human opinion

ever invented by the genius of man.

The Eight to Assemble Peaceably and to Petition.

The right of freemen peaceably to assemble and to

petition the government for a redress of grievances, does

not seem ever to have needed protection in our country.

The town meeting and the various political assemblages,

varying in size from a village caucus to a county and

State Convention, have always been held without let or

hindrance, on the part of the civil authorities, in all the

free States. During the existence of slavery it would

have been, of course, impossible for those held in bond-

' Sanford v. Bennett, 24 N. Y. 20: Dole v. Lyon, 10 Johns. 447;

Mopes V. Weks, 4 AVend. 659; Andres v. Wells, 7 Johns. 260; Conn. v.

Nichols, 10 Mete. 259.



CONSTITUTIONAL JURISI'liLDKNCK. 241

age to have lield siicli ;i mcctini^ in tlic SouUktii States,

and even if they did, their petition lor a re(h-ess of

grievances conkl liave hroui^ht no r(>suh, since ('on<;ress

having no power to interfere with shivery in tlie States,

could not legislate to secure^ to slaves the ri<;lit ot"

peaceahlv assenihling. Being tlie creatnres ol local

law, their status was inexorahly governed hy its pro-

visions, however much they might conflict with tin.'

Constitution of the United States. As in England, the

protection to personal lilxa'ty afforded hy Magna C'liarta

covered only a Jlhcr liomo,^ while thousands of villeins

were excluded from its henefits, so the Constitution of

the United States could protect no slave in a slave State.

Its 8egis covered only freemen. Even their right to

petition in hehalf of slaves was often questioned upon

the floor of Congress.- Fortunately now this bone of con-

tention having been removed, the Constitution, with its

amendments, can be made to reach all citizens alike

without regard to race, color, or previous condition of

servitude.

"Art. II. A well-regulated militia Ix^ing necessary

to the security of a free State, the right of the people

to bear arms shall not be infringed."

The right to bear arms has always been the distinc-

tive privilege of freemen. Aside from any necessity of

self-protection to the person, it represents among all

nations power coupled with the exercise of a certain

jurisdiction. From time immemorial the sword has

been the sceptre of military sovereignty. From this arose

the profession of arms, as a distinctive calling in every

age. Exposed as our early colonists were to the attacks

' Nullus Uher homo cupiatiir vel iinpri^^oimtur aut dissaisetur, etc., t-tc,

cap. 29.

2 Benton's Thirty Years' View, vol. 1, eh. 35; vol. 2, eh. 32, 33, 36, 37.

16
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of savages, the possession of arms became an indis-

pensable adjunct to the agricultural implements em-

ployed in the cultivation of the soil. Men went armed

into the fields, and went armed to church. There was

always public danger. This was recognized by the laws

of the Plymouth Colony, which required that " each per-

son for himself have piece, powder, and shot—viz., a suffi-

cient musket or otber serviceable piece for war, with ban-

deleroes, swords, and other appurtenances for himself, and

each man-servant he kept able to bear arms." And an-

other ordinance required tbat men should go armed to

church.^ AVhcnce it followed that the " embattled far-

mers" of the Revolution naturally enough became the

minute men of Concord and Lexington, and the founders

of our national system of militia.^

Therefore, it was not necessary that the rig]it to bear

arms should be granted in the Constitution, for it had

always existed. It is not in consequence dependent

upon that instrument, and is only mentioned therein as

a restriction upon the power of the national govern-

ment against any attempt to infringe it. In other

words, it is a right secured and not created.^ But this

prohibition is not upon the States, whose citizens are left

free in respect to the extent of their enjoyment or limita-

tion of the right. The word " arms" being used in its

military sense alone, and as part of the equipment' of a

citizen in the public service, the provision does not pre-

vent a State from enacting laws regulating the manner

in which arms may be carried. Thus, the carrying of

concealed weapons may be absolutely prohibited without

^ Plymouth Colony Laws (Boston, 1836), pp. 45-176, 192.

2 J. Adams, "Letter to Abb6 Mably," Works, vol. 5, p. 495.

^ U. S. V. Cruiksluink, 92 U. S. 542; State v. Hewson, 5 Ired. 350,-

Fife V. State, 31 Ark. 455.
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the infringoniont of any roust itutional ii<;lit, wliilc a

statute forl)i(l(liii<j^ tlu^ Ix^arini^ ot" arms openly Avould lie

such an infVini^rnK^nt. In order to prexcnt ])reaelie^ oi"

the peace, by either one pf^rson ^•oini^ armed in puMic,

or by military associations of ])ersons desiriiii^^ to incite

riots and disorderly conduct, a Stat(.' may, as ])art of its

police regulations, require that such assem])la^r(.s sliall

obtain a license from the nuuiicipal authority of the

place before parading with arms ; or that a ])rivate

citizen shall obtain a license in order to be permitted to

carry a concealed weapon.^

The militia of a State represent that reserved power

in its political sovereignty, which authorizes it to resort

to force in order, if necessary, to execute its laws.

AVhenever, therefore, the civil authority is obstructed in

its administration by any force which it cannot success-

fully overthrow, it is made tlie duty of tlie Ex(^cutive

of the State to employ the militia for the purpose of

restoring its legal supremacy. If even then it cannot

succeed, by reason of the supervention of domestic in-

surrection, it may call upon the President to render the

needed assistance by calling out the militia of otiier

States, under Title 59 of the llevised Statutes, § 5-Jl)7,

which recite that " in case of an insurrection in any

State against the government thereof, it shall be lawful

for the President, on application of tlie Legislature of

such State, or of the Executive, wIumi the Pegislature

cannot be convened, to call forth such members of the

militia of any other State or States, which may be aj)-

plied for, as he deems sufficient to suppress such insur-

rection, or on like application to employ for tlie same

' Nunn V. State, 1 Goo. 243; Stater. ChaiKlK-r, 5 Li\. Ann. 4^0; State

V. Smith, 11 Ibid. 633; State v. Juniell, 13 Ibid. 39n
;
Andrews v. State,

3 Heisk. 165; Presser u. Illinois, 116 U. S. 252.
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purposes such part of the hrncl or naval forces of the

United States as he deems necessary."^

"Art. III. No soldier shall, in time of peace, be quar-

tered in any house without the consent of the owner ; nor

in time of w^ar, but in a manner to be prescribed by law."

This provision has become so entirely obsolete in

respect to any probable contingency of our civil life,

that its presence in the Constitution serves only as a

reminder of one of the oppressive measures from wdiich

the colonists suffered at the hands of the British Crown.

It has been introduced into the constitutions of most of

the older States because of its association wdth the

Declaration of Independence, and the formation of those

constitutions at a time when tlie waves of revolutionary

agitation not having yet subsided, men still entertained

apprehensions of boding evil, without exactly knowing

where to look for it. Even a Commonwealth govern-

ment bore in their minds an aspect of latent insecurity,

which could only be quieted by putting the military in

subordination to the civil authority in time of peace."

" Art. IV. The right of the people to be secure in their

persons, houses, papers, and effects against unreasonable

searches and seizures shall not be violated, and no war-

rants shall issue but upon probable cause, supported by

oath or affirmation, and particularly describing the place

to be searched and the persons or things to be seized."

This clause has been held to apply only to the power

of the United States in its regulation of searches and

seizures, but not to affect proceedings undertaken under

the authority of a State." Even in the case of the Gen-

• Stat, at Larire, voL 4, p. 424; 15th Benton's Debates of Congress, L30.

2 Story, Const., §§ 1899, 1900; Rawle, Const., 126.

3 Smith V. The State, 18 How. 71 ; Ex parte Burford, 3 Cranch, 448;

Ex parte Field, 5 Blatchf. 63.
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eral Governmont, it has no rclrrciicc to c'lNil procccd-

iniis for tin* rccovcn'V of debts of which a scarcli-w wrraiit

forms no part. And the* name ir<( rranl ot" divlicss diM-s

not from that fact alone bring it within the ccjnsiitu-

tional prohibition.^

In aUegcul breaclies of tlie reveiuu^ hiws i^reat hiti-

tude has oftcni been aUowed to ministerial officers in

their searches for books and papers, and the rcj^uhi-

tions of Congress on the snbject, liowe\(>r arbitrary,

have heen snstained.^ Most of our 8tat(^ constitu-

tions re])eat this prohibition against ^^ viu-o((.f«ni,(ihle

searclies^' and thns render it unnecessary to examine

the question of the effects which woukl result to tlie

rights of the people from an omission of it. There are

special cases wh(a-e, from the facility of the concealment

of the perpetrator of a crime, or whcn-e the su])ject-

matter constituting its corpus dcllcfi being capable of

easy removal or destruction, it becomes necessary tliat

its discovery should be speedily made, in order to secure

corroborative evidence, after prlwa facie proof tliat a

crime has been actually committed Illustrations of

this may be found in the necessity of seizing liquors,

poisons, counterfeit money, and tlie tools and implements

for its manufacture; forged papers; obscime pictun^s
;

gambling apparatus; concealed \v(^apons, etc., all which

seizures may be permitted under statutory provisions

without contravening the constitutional immunity

against unreasonable searches. But iu the case of the

seizure of one's private paper's, in ordcn* to be used as

hicriminating evidence against him, the sam(^ rule does

not apply, and he would be protectcnl under that clause of

the fifth amendment to the Constitution, which declares

that no person " shall be compelled in any criminal case

' ]\I array v. lloboken Co., 18 How. 72.

2 Cook'v's Const. Llm., p. 304 ;
Henderson's Distilled Spirits. 14 Wall. 44.
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to be a witness against himself." In like manner, where

a statute authorizes allegations to be taken j;?'o confesso

against a party, merely because he refuses to produce

his private papers and books in Court, the above pro-

hibition will protect him. Both amendments, it will be

perceived, relate to the personal security of the citizen.^

Telegraphic Communications.

The question whether telegraphic messages, not being

sealed, are in the nature of private correspondence, and

to be protected, like letters in the mail, against compul-

sory production in the hands of a telegraph company,

has given rise to many contradictory opinions as to their

proper legal status under the fourth amendment to the

Constitution.

The introduction of the telegraph as an instrument

for the rapid transmission of communications, has made

it the successful rival of the post-office in every part of

the country. From the very nature, however, of the

agent which transmits the message, no mechanical in-

struments in the form of letters, seals, mailbags, or

locks can be employed as vehicles of secret transporta-

tion, as is the case with the mails. Of necessity, the

operator at both ends of the line must read the mes-

sage, and of necessity also, in order to protect itself

against charges of negligence in transmission, the tele-

graph company may keep the message among its files,

where it is at all times accessible to its officers. In the

ordinary sense, therefore, in which the term private cor-

respondence is employed, it can never be justly applied

to a telegram which, however private may be the sub-

ject of its contents, is voluntarily disclosed to an operator

' Boyd V. U. S., 116 U. S. GIG; Comm. v. Dana, 2 .Met. (Mass.) 329.
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and stranger occupy in<i; no confidential r(l;itions to the

sender, the hitter well knowing that the necessities of

transmission may require several repetitions of his mes-

sage by fresh operators along ihe Thk? until it reaches

its destination. Meanwhile, and in mid-career, it is

liable to be read by any one who chooses to ta[) tlie line,

and this, too, wdthout any imputable negligence to the

company transmitting the message.

The full knowledge of these incurable liabilities to dis-

closure is confessed by the public, in the daily employ-

ment by many persons of cyphers for their correspond-

ence. It is safe to assert that, at the present day, no

prudent merchant having large commercial transactions

to carry on by the aid of the telegraph, evc^r fails to pro-

tect himself by the use of a cypher, amid the rivalries of

competition engendered by the fluctuations of the world's

money-markets. And we know that governments, in

communicating with their agents in foreign parts, use no

other method. What the sealed letter and the mailbag

insure of secrecy in communication, the cypher seeks,

and to a large degree serves to accomplish in respect to

the telegram. And this security is further aided by

those statutes which, in many States, prohibit the wilful

and unlawful disclosure by telegraphic agents of the con-

tents of any messages.^ These statutory inhibitions seem

to provide all the protection which the nature of the

telegraphic message will permit, for if we admit that

cypher telegrams, undecipherable by an operator, may

assume the character of a sealed letter as between the

sender and receiver, and be even privileged communica-

» The States that have any prohibitory k'glshition rehitlng to tlio dis-

closure, or feloniously obtaining knowU'dge of the contents of telegraphic

messages, are Arkansas, California, Colorado, Dakota, Florida, Illinois, In-

diana,^Iowa, Louisiana, Maine, Maryland, Michigan, Minnesota, Nebraska,

Nevada, North Carolina, New Jersey, New York, Ohio, Oregon, PcnnsyU

vania, Rhode Island, Tennessee, and Wisconsin.
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tions, they are still not mail-matter protected by an Act

of Congress, and whose inviolability, therefore, continues

in the hands of the telegraph company.

This has been substantially the view taken by our

courts when called to pass upon the question. The

cases, indeed, have not been many, but the decisions

have been harmonious, wherever the claim of inviola-

bility has been made.'

In view, however, of the ethical aspects which a ques-

tion of this character, partly domestic, as well as eco-

nomic, may be made to assume, text-writers of accredited

authority have differed in opinion, not upon what is,

but what ought to be the law governing the status of

the teleofram before courts. Jud^je Coolev has taken

the ground that " the proper view to take of this subject

seems to be to consider it in the light of the rules which

govern private correspondence by mail."^ And again

he says: "We must maintain the opinion, notwith-

standing the decision (alluding to State v. Litchfield),

that the public are not entitled to a man's private corre-

spondence whether obtainable by seizing it in the mails,

or by compelling the operator of the telegraph to tes-

tify to it, or by requiring his servants to take from his

desks his private letters and journals and bring them

into Court on subpoena duces teciim.^^^

These reasons, while excellent from an ethical stand-

point and as measuring the extent of protection which

the law should give to the private correspondence of

the citizen, do not, however, render it any more possible

to do so than has been already done by cyphers and

statutes. Nature having ordained the laws and the

» State V. Litclifield, 58 Me. 267 ; Ex parti' Brown, 72 ^Mo. 83 ; Heiiisler

V. Freedman, 2 Pars. Sel. Cases (Pa.), 274 ; U. S. v. Babcock, 3 Dill. 5G6
;

Wood V. Miller, 55 Iowa, 168.

2 American Law Register, vol. xviii., p. 69.

^ Const. Limitations, p. 307, n.
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agencies through which tclcgrnpliic mc^ssages can alono

be transmitted, when delivered to a j)ul)lic telci^iaph

company, and the pubhc understanding this fully, it is

evident that these are limitations to secrecy, which can

only be cured through the absor{)tion hy the (icucral

Government of the t(degraphic system of the count rv,

and converting it hy appropriate legislation into a In'anch

of tlie postal service.

Mr. Hitchcock,^ of St. Louis, who has treated the

subject in a masterly manner, does not evidently find in

the ethical aspects of the quc^stion any sufficnent grounds

on w^hich to pronounce a diss(niting opinion n[)on the

judgment of the Courts in the cases considercMl. After

an exhaustive examination of the entire field of dis-

cussion, he states the law as it is under existing forms

of prohibitory State legislation. In this he is followed

by IVIr. Gray,^ in his work upon '• Communication hy

Telegraph."

The present legal status of the telegram as judicially

determined by the cases cited, is substantially as fol-

lows :

—

1st. Telegraphic messages, however confidential, are

not privileged communications in the hands of third

parties, who may be compelled to produce them or testify

to their contents in the absence of the tel(;i;ram.

2d. That where the statutory prohibition is only

against the iriJ/ul and uiilan^fal disclosure^ of messai^n^s,

they may still be brought into Court by compulsory

process, under subpoena diijces tecum.

3d. That even where the statutory ])rohihition is un-

qualified, there is always an exception inipli(Ml in favor

of legal process, since obedience to a subptrna is obliga-

tory upon all.

' SoutluTii Law Review, voL T), X. S. 4 73.

2 Communications by Telegraph, Boston, 1885, eh. x., p. 206.
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4th. That the same rule which governs search war-

rants in general, should govern in the case of tele-

graphic messages. But in view of the peculiar character

of such writings, the particular message needs to be

stated and specified only with that degree of certainty

which is practicable, considering all the circumstances

of the case, so that the witness may know what is

wanted of him, and have the papers on the trial, so that

they can be used if the Court shall then determine that

they are competent and relevant evidence.^

5th. But either party to a message may waive its

privilege in the hands of a telegraph company.

''Art. y. No person shall be held to answer for a

capital or otherwise infamous crime, unless on a pre-

sentment or indictment of a grand jury, except in cases

arising in the land or naval forces, or in the militia,

when in actual service in time of war or public danger

;

nor shall any person be subjected for the same offence

to be twice put in jeopardy of life or limb; nor shall be

compelled in any criminal case to be a witness against

himself, nor be deprived of life, liberty, or property

without due process of law, nor shall private property

be taken for public use without just compensation."

Capital and Infamous Crimes.

The division of all crimes into the three classes of

" treason," " felony," and " misdemeanor," restricts the

definition of a " capital or otherwise infamous crime" to

the two first-named classes. They are " high crimes" as

distinguished from misdemeanors. The above constitu-

' U.S. V. Babcock, 3 DiU. 566. For further information upon the sub-

ject, see Barnes's Case, Congressional Record, vol. 5, pt. 1, Forty-fourth

Congress, second session ; May's Const. Hist., ch. xi. ; Brown's Const.

Law, 615 ; Todd's Parliamentary Government, vol. 1, p. 272.
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tional provision is a limitation solely upon tlic powM i> of

the General GovernincMit. The States arc.' not l>oiiii(l l)y

it. By infamous crime is to he understood one \\lil( h

subjects a person to the infamy of capital punislniK m, or

of imprisonment for life, or a term of years in ;i State

prison, together with incapacity to testify in a ( ourt of

justice. The States thus having the exclusive regulation

of procedure for the punishment of crimes, the words '• d\u;

process of law" in the Constitution, do not neccssarilv

require an indictment by a grand jury in a prosecution

by a State for a felony, therefore a party may be tried

on information for an alleged offence, without a pre-

vious indictment by a grand jury,^ and this even under

the operation of the Fourteenth Amendment.

In respect to crimes that are neither capital nor

infamous, Congress is non-restricted in its power to pro-

vide that they may be tried either by indictment or

information.^

Land and Naval Forces.

Congress, having exclusive authority to make rules

for the government of both land and naval forces, and

of the militia when in actual service in time of war or

public danger, may provide for the trial and punish-

ment of offences committed in either branch of tlie [)nb-

lic service by courts martial, without indictment or the

intervention of a jury. It has consequently power to

prescribe the manner of charging the accused and of

conducting the trial, together with the punishment

' Hurtado y. California, 110 U. S. 516; Munn v. Illinois, 94 Ibi.l. 1
1

:^

;

Walker v. Savinet, 92 Ibid. 90; IMissouri v. Lewis, 101 Ibid. 22, ;n : Lx

parte Wilson, 114 Ibid. 417; Jane v. Conim., 3 Mete. (Ky.) 18; State r.

Keyes, 8 Vt. 57; Maekin v. U. S., 117 U. S. 348; Ex parte Bain, 121

Ibid. 1.

2 U. S. V. :Maxwell, 3 Dillon, 275.
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which may be inflicted. Even after a party's connec-

tion with the public service has ceased, Congress may
still authorize his trial by court martial for an oftence

committed by him while formerly in such service, be-

cause it is a case " arising in the land or naval forces."^

It is the forum of the crime which determines the juris-

diction over it. Therefore, with the sentences of courts

martial which have been convened regularly and have

proceeded legally, and by which punishments are directed

that are not forbidden by law, civil courts have nothing

to do, nor are they in any way alterable by them.^ The
jurisdiction of courts martial can only be questioned

when it has been wrongfully exercised in attempts to

try and punish persons who are not the proper subjects

of military discipline.^

Twice put in Jeopardy.

This provision has been held to be binding upon the

States, as well as upon the general government, not only

because it is general in its nature and unrestricted in

language, but also because it rests upon a fundamental

principle of the common law. The term jeopardy of

limb, however, has no significance in the United States,

where mutilation, or loss of any member, was not in-

flicted by the laws of any of the States at the adoption

of the Constitution. It means that a party shall not be

twice exposed to the risk of a conviction of felony, the

punishment of which, anciently, consisted of dismember-

ment. As he cannot be twice exposed except upon

trial, the clause prohibits a second trial of an acquitted

person for the same ofl'ence. But to render the plea of

» In re Bogart, 2 Sawyer, 396.

2 Dynes v. Hoover, 20 How. 82.

3 Barrett v. Hopkins, 2 McCrary, 129.
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a foniKU' cic(juitt;il valid, it nnl^t be a \("^n\ a(([uit1al by

judgment, iii)oii u trial ibr sid)s!anti;dly tlic same oli'cncf?.

Anything short of this, whctiicr by disagrccnicnt of a

jury, or the withdrawal of a juror, will not suffice.'

Not Compelled to be a Witness Against Oneself.

As no person who is called upon to answer a criminal

charge is generally inclined to furnish affirmativt} ('\ i-

dence of his own guilt, the above protection is not only

a rebuke to those times when torture could be legally

resorted to, in order to extort self-incriminating proof

from the accused, but also a bar to the right of any

court to punish for contempt a person occupying this

position, who refuses to give testimony against bimsclf.

It was the history of English jurisprudence, with its

many instances of cruel and unjustifiable methods of

extorting confession, and the continuing practice in the

criminal tribunals of Continental Europe of subjecting

an accused person to a course of harassing interroga-

tories, which inspired the framers of the Constitution to

introduce the above clause. No accused person, there-

fore, can be compelled on trial to answer any questions

which in his opinion are self-convicting. Even it he

offers himself as a witness in his own behalf, under any

statute, that would not authorize the hiHiction of a

penalty to compel him to disclose more than he chooses.

It must be borne in mind that the position of a crimi-

nal when on trial, is a peculiar one. All presumptions

are in favor of his innocence. Consequc^itly, when he

testifies for himself, it is evident that he is not present

1 People r. Goodwin, LS Wend. 187; U. S. v. Coolid-e, 2 Gallis. 3CA ;

Comm. t'. Bowden, 9 Muss. 494 ; U. S. v. Kiley, 5 Blatehf. 2n4
;
Ex parte

Lange, 18 WaU. 163; U. S. v. Townmaker, Hempst. 299; U. S. v. Perez,

9 Wheat. 579; Moore r. People, 14 IIow. 13.
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as an ordinary witness, but stands as an accused party

protected by the Constitution in his permitted conceal-

ment of any matters which affect his criminal responsi-

bility.^ It is true that he may be cross-examined upon all

facts which are relevant to the issue, and which the court

has decided to be the subject of proper questions, and if he

refuses to answer, such refusal may be commented upon by

the prosecution and considered by the jury. This is the

only penalty incurred by him. But he cannot, never-

theless, be compelled to answer such questions or pun-

ished if he does not. The constitutional protection

covers him as often as he chooses to invoke it. So too a

confederate testifying on the trial of a co-offender, may

refuse to answer questions tending to show his own

complicity in the crime, for where there is no legal pro-

vision protecting the witness against the reading of his

previous testimony on his own trial, he cannot be com-

pelled to answer.^

Nor Deprived of Life, Liberty, or Property, ^'ithout

DUE Process of Law.

The phrase due process of law, or " law of the land,""^

the latter having come down from Magna Charta, was

in its original significance intended to describe that

regular form of judicial proceeding which is permanently

established for the government of communities, in con-

tradistinction from those summary measures which in

1 Cooley Const. Lim. 317 (n) ;
State v. Ober, 52 N. H. 459; People v.

Thomas, 9 Mich. 321 ; Peopk' y. Hackley, 24 N. Y. 82 ; People v. Moiidoi),

103 N. Y. 211 ; Comm. v. Mullen, 97 Mass. 545; Comra. v. Morgan, 107

Ibid. 199 ; Boyd v. U. S., 116 U. S. 616.

2 People V. Mather, 4 Wend. 229.

3 Mayo V. Wilson, 1 N. H. 55; Porter v. Taylor, 4 Hill, 140; Story on

Const., § 1789; Hurtado v. California, 110 U. S. 516; Walker i\ Savinet,

92 U. S. 90; Stuart v. Palmer, 74 N. Y. 101.
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England had been porniitt(Ml to (lis<rr;ic,. ili,> adininis-

tration of justice, down own to the time wlim our

Constitution was framed. Under a ]);irli;iin(iit:ir\ l''')\-

ernment, and a flexible constitution altered and shaped

to suit the varying moods of political majorities, it liad

been made possible to enact law^s of a most despotic

character, and destructive of botli person;d lilxrty and

of property riglits. Acts of attainder, bills of pains and

penalties, acts of confiscation, acts revc^-sing judgmcMits,

acts directly transferring one man's estate to another,

legislative judgments, decrees and forfeitures had all

been witnessed as emanations from the law-making

power. As such, tlieir obligatory character made them

the law of the land, irreversible by any of its tribunals.

The memory of these Acts, from some of which they

had themselves suffered, led the framers of the Consti-

tution to introduce into that instrument this insuperable

barrier against arbitrary judicial proceedings. And since

every enactment is not necessarily the "law of the land,"

particularly when it may chance to be a special statute

addressed to the rights of an individual or a locality, the

phrase "due process of law" has a general meaning

covering with impartial equality all the civil rights of

all the citizens. Under "due process of law," therefore,

a citizen cannot be deprived of his right to life, liberty

or property, except after a trial conducted according to

a system of judicial procedure established for the pro-

tection of the entire community in the enjoyment of

these same rights, and applicable to the same class of

cases as the one in question. The phras(^ does not always

mean trial by jury, nor trial by any particular tribunal.

or number of judges, but it means trial had, proof

adduced, and judgment rendered under, and according

to a general system of law which the community has

established for the protection of the civil rights of all its



256 CONSTITUTIONAL LEGISLATION.

members.^ This provision is repeated in the Constitu-

tions of all the States.-

Private Property not to be taken for Public

Use without Just Compensation.

Under the right of eminent domain as an attribute of

sovereignty, there is no form of property required for

public use which the State may not seize and appro-

priate. "^ The only restriction upon the exercise of this

right is that the property cannot be taken without just

compensation to its owner. This clause does not apply,

however, to the powder of taxation, which in a certain

sense may be construed as a taking of private property

for public use. But even were this to be so regarded,

there is still a compensation returned in the benefits of

peace, protection to property, and security to life, result-

ing from good government. This is what the govern-

ment returns to the citizen, as a just compensation for

the private property taken from him in the form of a

tax. And its right is not to be questioned, when exer-

cised through legislative power, in raising money for

public uses. This sovereign power to be exercised

solely in behalf of the public, of necessity excludes any

right of levying a tax for private objects and purposes.^

The taking of private property for public use is gov-

erned bv the hnv only of public necessity. This law

being in each case governed by the circumstances of the

1 Murray v. Hoboken Land Co. 18 How. 272 ; U. S. v. Taylor, 3 McLean,

539 ;
WesttTwelt v. Gregg, 12 N. Y. 209 ; Pennoyer v. Nefi; 95 U. S. 714

;

Wyneharaer v. People, 13 N. Y. 432.

2 Poor's State Constitutions, passim; Sedgwick Const, and Stat. Law,

474 ; Cooley Const. Lira. 351.

3 Vattel, ch. xx., § 244; Domat, Civil Law, lib. 1, tit. 3, § 13 ;
Varick

V. Smith, 5 Paige, 159; Ervine's Appeal, IG Penn. 256.

4 Allen V. Jay, GO Me. 124.
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occasion, no particular (le<^ree of public necessity is

required in order to justify its exercise.' If, in ijic

opinion of the legislative power, or of any [x-rson or

body whom it may designate, a Ijenefit to the puhlie

will accrue^ from taking private property, it may he

done, hut only under the restrictions imposed hy ihc

Constitution.'- The emergency may he sufhhii as in

time of war, or impending puhlic danger; or the casc.^

may admit of delay and extended inquiry, hut in eithf^r

condition, whenever the necessity is shown to exist,

private rights must give way to the puhlic good.^

Necessarily, whether the property be sacrificed, as in

cases of checking conflagration, or whether it is merely

converted to a different use, as in the construction of a

highway, bridge, public park, etc., the taking of such

property creates an obligation on the part of the govern-

ment to re-imburse the owners to its full market value.

And where the suddenness of the emergency does not

admit of condemnation by formal procedure, the party

making the seizure may always justify in an action of

trespass, by showing the antecedent existence of such

a public necessity. Sal us popidl suprema lex becomes

the rule governing the situation.

As incident to the right of eminent domain, the

United States have the power to appropriate lands or

other property within the States for puhlic use; other-

wise, the unwillingness of property-holders to sell, or

the action of a State prohibiting such sale to tlu^ FcMhn-al

Government, might seriously embarrass it in tlir dis-

charge of its functions. And since this power exists, and

is complete in itself, it can neither be enlarged nor dimin-

' Newcomb v. Smitli, 1 Cliaiul. 71 ; Swan r. Williams, 2 Mich. 427.

2 Ex parte Barnard, 4 Cranch C. C. 294 ; Avery v. Fox, 1 Abb. C. C. 246 ;

Balto. & Ohio R. R. v. Van Nuss, 4 Cranch C. C. 503 ;
Dickey v. Turn-

pike Co., 7 Dana, 113.

» U. S. V. Russell, 13 Wall. 628; Mitchell v. Harmony, 13 IIow. 134.

17
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ished by a State, nor can the latter prescribe the man-

ner in which it must be exercised. The right, there-

fore, is operative with, or without the consent of the

State.i

The more usual way has been for the State, on the

necessity arising for transferring the title to and juris-

diction over such lands or buildings to the General

Government, to pass an Act of expropriation, and then

to condemn the property, under a proceeding in one of

its own courts. But this is not indispensable, nor does

it interfere with the right of Congress to pass an Act

authorizing the purchase and condemnation of private

property within the States, and thus proceeding to ac-

quire title without the agency of the State itself. On
strictly constitutional principles, this would seem to be

the more correct way, since the right of any sovereignty

to take private property for its own use, cannot impart

the right to take it for the use of another. The right

is the offspring of a political necessity, limited to the

particular sovereignty which is to be benefited. It

cannot be assumed to exist in order to be exercised for

the benefit of another.^

"Art. VT. In all criminal prosecutions, the accused

shall enjoy the right to a speedy and public trial by an

impartial jury of the State and district wherein the

crime shall have been committed, which district shall

have been previously ascertained by law ; and to be

informed of the nature and cause of the accusation, to

be confronted with the witnesses against him ; to have

compulsory process for obtaining witnesses in his favor,

and to have the assistance of counsel for his defence."

This and the preceding amendment, both relating to

• Kohly. U. S., 91 U. S. 367.

« Trombley v. Humphrey, 23 Mich. 471.
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criminal prosecutions, were not dc^sii^nicd as limits upon

the State governments in reference to their ow n citr/i ns,

but exclusively as restrictions upon the I'Vdcral power.'

A strict interpretation of its language shows that it

applies only to the case of offences committed witliin

the limits of a State, because if committed outsich- of

those limits, the crime would not be a local offence, hut

might be tried at anyplace which Congress might desig-

nate.^ The trial, therefore, must be had in some district

established by law before the commission of the offence

;

the district cannot be established subsequently for tlie

purpose of such trial."^ The purpose of the amendment

was to definitely localize the forum of every crime com-

mitted by a person, not in the land or naval forces, so

as not to leave the rights of the accused to be settled

by the caprice or hostility of Congress.* As to the right

of trial by jury, this is a right appertaining to all citizens,

except those connected with the Army or Navy, or with

the militia, when in actual service in time of war or public

danger. Wherever the Courts are open, citizens, with

these exceptions, when charged with crimes are guaran-

teed the right of trial by jury, and cannot be tried by

military commission, nor can a party be tried in one

^ State'^ for an act committed in another. The crime and

its punishment are attached to the jurisdiction within

which it was committed.^

The indictment, representing as it should the entire

accusation, must set forth with clearness and precision

the specific offence with which the accused stands

charged.' It must be unambiguous in language, and

« Twitchell v. Comm., 7 Wall. 331.

2 Const., Art. 3, § 2; U. S. v. Dawson, 15 IIow. 467.

» U. S. V. Maxon, 5 Blatchf. 360.

* U. S. V. Dawson, 15 How. 473. ^ Ex parte Milllgan, 4 Wall. 2.

« People V. Merrill, 2 Parker Co. Cas. 590.

» U. S. V. Cruikshank, 92 U. S. 542.
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contain distinct averments of material facts. The party

indicted is entitled to be confronted with the accusing

witnesses, and to have compulsory process to secure the

attendance of his own. Also, to be assisted by counsel

of his own selection, or if not already provided, it is

the duty of the Court to assign to some attorney the

performance of this task.^

The above guarantees of a fair trial to an accused

person, which are daily put in practice in every State

of the Union, have become so much a matter of course

in our criminal procedure, as to have made us forget

that at the time of the adoption of the Constitution, and

under the common law of England which became the

common law of many of the States, an accused person

was not entitled to the assistance of counsel upon his

trial. Nor was. this privilege accorded by statute until

the passage of 6 and 7 Wm. 4th, cap. lU, in 1836.2

"Art. VII. In suits at common law, where the

value in controversy shall exceed twenty dollars, the

right of trial by jury shall be preserved, and no fact tried

by a jury shall be otherwise re-examined in any Court

of the United States, than according to the rules of the

common law."

The first clause of the above provision has been con-

tinuously decided to apply to trials in Courts of the

» The question whether a party can chiim to have been erroneously con-

victed, by being deprived of the equal protection of the laws, because defended

by counsel not of his own choice, but assigned him by the court, and which

counsel it appears had never been admitted to practice at the bar, and was

not at the time of the trial an attorney of the court, is now pending before

the Supreme Court of the United States in the case of the Japanese mur-

derer, Shebuyo Jugiro, under sentence of death in New York.

2 Statutes at Large, vol. 76, p. 653. Not until the passage of 7th Wra.

3d, cap. 3, in 1695, were persons accused of high treason in England, allowed

the assistance of counsel, or a view of the indictment. Even then, the

statute forbade that the names of the accusing witnesses should be furnished

to the defendant.—Statutes at Large, Vol. 3, p. 593.
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United States alone, and not to State Courtf^. It refers

to trials by a common law jury of twelve aetinj^ iniaiii-

mously in finding a verdict. Inasmuch however as it

is not the trial itself, but ''the right of trial by jury"

which shall be preserved, the benefit of it may be relin-

quished by any party, who may elect to avail himself of

some other means for enforcing a legal right.

Preliminary inquiries, that do not dispose by regular

trial of the merits of a controversy, so as to form a final

judgment, are not included in this provision. It refr-rs

to suits at common law alone, and does not include suits

in admiralty. Therefore, trial by jury may be d(,nied

in any proceeding which is not a common law proceed-

ing—and passing from Federal jurisdictions to those of

States, it is conceded that the latter may, if they choose,

provide in their own Constitutions for the trial of all

offences against the State, as well as for the trial of civil

cases without the intervention of a jury.^

The second clause is a wholly independent one, and

to be read apart. It is a restriction upon the power of

the Federal Courts to re-examine any facts tried by a

jury in a State Court, in any other manner than according

to the rules of the common law. " The reasons, therefore,"

says Mr. Justice Nelson,- " for the application of this

clause of the Seventh Amendment to cases coming up for

review from the State Courts, were as strong as in cases

from the inferior Federal Courts, and the history of the

amendment will show that it was the apprehension and

alarm in respect to the appellate jurisdiction of this

> Barron v. Baltimore, 7 Peters 247; Livingston v. Moore. Il.iil. o'A
;

Ex parte Martin, 2 Paine 348; Fox v. Ohio, T) How. 4:54; Kdwards r.

Elliott, 21 Wall 557; Cooley Const. Limit., p. 19, 410; Pearson r. Yewdall,

95 U. S. 294; Miller v. McQuerry, 5 McLean, 469 ;
Smith i: Maryland, 18

Ibid. 76; Waring v. Clark, 5 Ibid. 441.

2 Justices V. Murray, 9 Wall. 274; Fatrie t'. Murray, 43 Barb. 331
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Court, over cases tried by a jury in the State Courts, that

led mainly to its adoption."

According to the rules of the common law, the only

mode which can be resorted to, for the purpose of re-

examining facts tried by a jury, is the granting of a new

trial by the Court where the issue was tried, or to which

the record was returnable, or the award venire facias de

novo by an appellate court for some error of law which

intervened in the proceedings.^ In questions arising

under State laws, and not involving any infringement of

the provisions of the Constitution of the United States,

the appellate State Courts will always continue to be

the final arbiters. Their jurisdiction is complete and

cannot be questioned. " Writs of error to State Courts

have never," says Chief Justice Chase, " been allowed

as of right. It has always been the practice to submit

the record of State Courts to a Judge of this Court,

whose duty has been to ascertain upon examination

whether any question cognizable here upon appeal, was

made and decided in the proper Court of the State, and

whether the case upon ^he face of the record will justify

the allowance of the writ."^ As a consequence, in all

questions that are of Federal cognizance, the appellate

jurisdiction of the Supreme Court will extend to State

tribunals, in review of their judgments, since, in the

laneruaofe of the Federalist,^ the National and State

systems are to be regarded as one whole.

"Art. VIII. Excessive bail shall not be required,

nor excessive fines imposed, nor cruel and unusual pun-

ishments inflicted."

This provision, with the exception of the substitution

of the word '' slialV for "ought,'' is a verbatim repro-

» Parsons v. Bedford, 3 Pet. 433; Wetlierbee v. Johnson, 14 Mass. 412.

« Twitchell v. Comm., 7 Wall. 324. ' Federalist, No. 82.
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ductioii of a clause in tlu; English IJill of Ui;^rlits (jf

1688.^ It was intended to operate as a restraint solely

upon the governnuuit of tlie United States, and not upon

that of the States.^ Even in England, the statute w;is

a restraint oidy upon the Crown and the Jiuiieiary, l)ut

was not understood as in any way ahridging tlie rii^dit of

Parliament to prescrihe, under its conceded onuii[)()-

tence, any punishment for crime which it might deem

proper. In view of the cruelties which had heen prac-

tised upon political offenders under the Tudors and

Stuarts, its insertion as a guarantee in the Bill of

Rights is not to he wonder(?d at. The pages of Eng-

land's State Trials, during these two reigns, are hlistered

with recitals of outrages upon decency and humanity

committed under forms of laAv, by orders from the

Crown, the Bench, and even by Ecclesiastical authority.^

And the popular reaction found vent, at the installation

of a constitutional dynasty, in the promulgation of the

above clause, which furnished a model for our own

Constitution builders.

Its introduction into the Constitution of the United

States is remarkable, therefore, for the distrust which

1 1st Wm. III., cap. 2.

2 2 Sluirswood's Blacks. Coram., p. 440 ; De Lolme on the Const., p. 251,

n. ; Spies t;. Illinois, 123 U. S. 166; Wilkcrson v. Utah, 99 U. S. 130.

3 Prynne when convicted in the Star-chamber of a political libel was ad-

judged to stand in the pillory, lose his ears, pay a fine of £,^)n()0, and to be

perpetually imprisoned. To wliich the Chief Justice Finch ni<n-c.l. by way

of amendment, that "he should likewise be sti<rmatized in the clucks with

the two letters S. and L. (seditions libeller), to which all the Lords agreed."

3 State Trials, 725; Lives of Lord Chancellors, vol. 3, p. 243.

Dr. Alexander Leighton, a Scotch divine, convicted of ''slandering /^rf-

ZacT/," was ordered to be imprisoned during lifi' ; fined £10,000 ;
and after

being degraded from Holy Orders, set in the i)ill()ry in Westminster, there

whipped^ again set in the pillory, have one of his ears cut oil', have his nose

slit, be branded in the face with a double S. ; again set in the pillory in

Cheapside, there whipped ; again set in the pillory and have his other ear

cut olL 3 State Trials, 380 ; Lives of Lord Chancellors, vol. 3, p. 208.
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it proclaims of a Federal code of criminal procedure,

and the admonition wliich it conveys to the judicial as

well as legislative departments of the national govern-

ment, deferring to the origin of this provision, Chan-

cellor Sandford, in pronouncing the judgment of the

Court of Errors of New York, in Barker v. The People,^

said : " The danger apprehended was by the parts from

the new government of the whole, and not by any State

from its own government. Each State was then at

liberty, as it is now, to provide by its own Constitu-

tion that cruel and unusual punishments shall not be

inflicted by its own government. Accordingly, several

States in their constitutions, established since the adop-

tion of this amendment to the Constitution of the Union,

have provided that cruel and unusual punishment shall

not be inflicted. Other State constitutions are silent

upon the subject of punishments, either cruel or unusual.

It is most evident that the States which have imposed

these restraints upon their own governments, conceived

that they were at liberty to do so or not; and that in

their conception, the Constitution of the Union con-

tained no such restraints upon State governments in

the punishment of crimes against States. This provi-

sion concerning punishments is, therefore, as a part of

the Constitution of the Union a restriction upon the

government of the Union, and as a part of any State

Constitution, it is a restriction upon the government of

the State which has established it."

The action of those States prohibiting in their own

constitutions cruel and unusual punishments would

seem to dispose eftectually of the question as to the

extent of the operation of tliis restriction. If it be a

limitation expressed in general terms, it can apply only

to its own proper subject, viz., the national government,

• 3 Cowen, 703 ; James v. Coram., 12 Scrg. & R. 220.
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and not until repeated in State constitutions would it he

a restraint upon their action. '' The people of the luited

States," says C. J. Marslndl, in Bariou r. 'I'he M;i\or ot"

Baltimore, " framed sucli a government for tlie luited

States as they sui)posed best adapted to their situation,

and best calculated to promote their interests. The
powers tliey conferred upon this government were to he

exercised by itself, and the limitations on p(j\ver, it'

expressed in general terms, are naturally and necessarily

applicable to the government created by the instru-

ment."i

In a recent case in New York, arising nnder the

new law changing the method of capital punishment

from hanging to death by electricity, and where the

contention was that this constituted '' cruel und lunifmal

punishment," the Court of Appeals said :
" We enter-

tain no doubt in regard to the power of the Legislature

to change the manner of inflicting the penalty of death.

The general power of the Legislature over crimes, and

its power to define and punish the crime of murder, is

not and cannot be disputed. The amendment pre-

scribed no new punishment for this ofl*(^nce. The pun-

ishment now, as before, is death. The only chauij^e

made is in the mode of carrying out the sentence. The

infliction of the death penalty in any manner must

necessarily be accompanied with what might be con>i(l-

ered in this age some degree of cruelty, and it is \c-

sorted to only because it is considered necessary for the

protection of society. In behalf of tlie rc^lator, tliis

legislation is assailed in no other way, than by attiMupt-

ing to show, that the new mode of carrying out a deatli

sentence subjects the person convicted to the possible

risk of torture and unnecessary pain. This argument

1 7 Pet. 243; Pervear v. Comm., 5 Wall. 480; Story on the Const.,

§ 1904.
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would apply with equal force to any untried method of

execution, and when carried to its logical results would

prohibit the enforcement of the death penalty at all.

Every Act of the Legislature must be presumed to be in

harmony with the fundamental law until the contrary is

clearly made to appear."^ ^

Upon an historical review of the entire subject of pun-

ishments as inflicted by judicial sentence, it will be found

that at the time of the adoption of the Constitution,

there was still remaining in England, a disposition to

affix to certain crimes and offences penalties symbolical

of the varying degrees of moral depravity whicli they

represented to the mind and conscience of Parliament.

Thus, offences illustrating simply meanness of disposi-

tion, as an instigating motive, were punished by public

whipjjing^ putting in the pillory or in the stocks ; others

of a graver character and evincing malignity of temper,

or incurable vagrancy, by hurning in the hand or hrand-

ing, or slitting of the nostrils ; others again by cropping

the ears ; while the highest penalties were reserved for

treason, and might consist of draiving^ hangiQig, quarter-

ing^cutting off the hand^ pressing to death, disefnboicelIing^

and decapitation.

It was to these manifestly exceptional and revolting

forms of punishment, particularly those involving need-

less public scorn and ignominy, or brutal mutilations of

persons or members, that reference was had in this pro-

vision of the Constitution. They were all "crweZ" in the

best sense of that term, because they purposely prolonged

the pain or mental agony of their subjects, while expos-

ing them publicly to the jeers and even to the assaults

of the rabble. Out of the sufferings of the condemned,

they made a Roman holiday for the entertainment of

• People ex rel. Kemmler v. Durston, N.Y. State Reporter for April, 1890,

p. 206; s. c. 136 U. S. 436.
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the crowd. This was a perversion of tlio iii(ji;il pur-

poses of judicial punishment well ealcuhitcd to destroy

its ini[)ressiveness and (efficiency.

^

In respect to methods of inflictin<r capital puniNlinicnt,

the civilized world has passed through many stages of

brutal experiment. ^Vherever revenge has been tin*

instigating motive, the form of punishment has always

revealed a studied design to couple torture with it.

The gradual elimination of that motive has been accom-

panied by a corresponding diminution in the forms of

judicial execution, as Avell as in the number of stages

and instruments employed to accomplish it. Slowly,

yet steadily, the spirit of humanity has reformed the

criminal law of most countries, by changing public

opinion in regard to the true object of the death penalty,

and the most proper form of inflicting it. The result

of this emergence from the darker days of the past as

expressed in modern public opinion, w^hen even not

promulgated in written codes, is that

—

1st. Punishment, of whatever kind, should not be

cruel in itself, nor inflicted by instruments calculated

tx) prolong suffering.

2d. That when the death penalty is to be inflicted, it

should not be by any agency of an uncertain character,

and which necessitates for its successful action a remote

combination of circumstances circuitously affecting the

functions of organic life, by secret and invisible means.

Such for example as the action of poisons, electricity,

forcible deprivation of sleep, inhalation of deadly gases,

starvation, or slow bleeding unto death.

1 Stephen's Hist, of Criniiiuil Law in Engluiul, vol. 3, juissiiii ; Pike's

Hist, of Criminal Law, vol. 2, passim; Leeky's Hist, of England in the

18th Century, vol. 1, p. 50G. During the trials of witehcraft at Salem, the

punishment o^ pressing (peine forte et dure) was a])plie(l to one Giles Cory

who refused to plead. Washburn Jud. Hist, of Mass. U2.
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3d. That such punishment should be inflicted by

some agency wiiich man can produce, direct, and control.

It must be an agency which not only will produce death

sw^iftly and surely, but which produces it by external

violence addressed to the body, suddenly obliterating

consciousness, and visible in all its effects to the jury

present at the execution.

The founders of the E,epublic were Englishmen, and

the old-time penalties so horrible of their kind, and some

of which they had themselves just escaped as rebels,

were reminders of an era of political enslavement and

judicial tyranny, which they were determined should

never be repeated by any national government of their

own. Hence they affixed these prohibitions as an in-

surmountable barrier against either legislative or judicial

oppression.

"Art. IX. The enumeration in the Constitution of

certain rights shall not be construed to deny or dis-

parage others retained by the people."

" Art. X. The powers not delegated to the United

States by the Constitution, nor prohibited by it to the

States, are reserved to the States respectively, or to the

people."

These two articles, as well by legal as by political

affinity, form the terms of a syllogism Avhose conclusion

is expressed in the common predicate of the sovereignty

of the People. They are best treated together, because

thev emerge from the same doctrine, in respect to the

source of political powers—to their location—and to the

extent to which they are reserved in the various spheres

of their application.

As the people of the United States are the original

source of all authority exercised by the national govern-

ment, and as that government is one of enuintrated
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powers, and without restriction in its ri'^dit to cxricisf

those that are (^xprrssly givcMi, it w;is ncitlirr necessary

nor proper to cleliiie th(^ powers retaiin d hy the States,

and still less those retaiiKMJ hy the people.

Ill relation to any fun(hnn(^ntal y/vyA/x, wliether latent

or expressed, inhering in tlu^ people, it is exident that

their non-enumeration in the Constitution cannot pri-

marily affect their existence; and the provision al^^ainst

their denial or disparagement is in the naturr* of aii

affirmance of their retention hy tliem. All such ri-hts

form part of their prerogative power, as a political

society whose sovereignty is indivisihle, notwithstanding

that its exercise has been delegated to various depart-

ments of government. The Constitution, tlu^'efore,

only enumerates certain of these rights, because it would

be impracticable to define the nature or the limits of the

others, in advance of a case arising under which their

substantial character could be questioned.

Apart, then, from the political omnipotence of the

people as a whole, the States and their citizens, for all

national purposes embraced by the Constitution, are one.

They exist under the same Federal sovereignty, and are

governed by the same laws. In all other respects the

States are foreign to, and independent of each other.

Although their constitutions and forms of government

must be republican, there may be, and necessarily is

permitted great diversity in their laws and institutions.^

Before the passage of the Thirteenth AniendincMit,

every State had the undoubted right to determine the

domestic status of its hdiabitants. Slavery then existcnl

in many of them. It had its rights under both State

and Federal constitutions, being created by the one and

recognized by the other. Nevertheless, the republican

1 Backner v. Finley, 2 Pet. 590; Augusta v. Earle, 13 Ibiil. 520; Dodge

V. Wolsey, 18 How. 350.
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form of government of the States, permitting it, was not

called in question on that account. However incongru-

ous, or inconsistent it might appear, it was maintained

by the States, protected by Acts of Congress and judi-

cial decisions, and acquiesced in as a status of settled

legality. In the same Republic there existed a status

of freedom and a status of bondage, both equally rooted

in the Constitution. The Civil AVar expunged the latter

and made freedom national. Since the abolition of

slavery there is but one legal status for all the citizens

of the United States. It is the status of freedom and

political equality before the law. No State can now

abridge it, or deny to its citizens the equal protection

of its laws.

As to suffrage, if it were a natural right, it might

find protection under Article IX. above, but it is only

a State right, in the nature of a franchise conferrable

by the State, and which Congress cannot control. Each

State may, therefore, regulate its practice in this respect,

as to it may seem best, subject only to the Fifteenth

Amendment abolishing all discriminations against it,

based upon race, color, or previous condition of servi-

tude. It will be seen that the amendment does not

forbid the States from denying the right to vote, except

upon the above enumerated grounds. In all other cases^

it is left optional with them to affix any conditions to

its enjoyment which they may see fit. This they have

always done with regard to age, sex, crime, and alienage.

Before a powder can be exercised by the national

government, it must have been granted to it in general

terms, or given by necessary implication. Properly

speaking, the national government can have no preroga-

tive powers in itself, and therefore no prerogative

rights. All its powers have been delegated to it as the

agent of the people, organized to act within a certain
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sphere of paramount antlmrity.^ Tt is supreme within

that sphere, but not beyond it, and in addition, is ciotlicd

with such reserv(Ml powers only as by necc^ssary iin[)Hcu-

tion form part of the attributes of its sovercii^nit v.

From this it will be seen that th(^ powers of the IVch i;d

Government are limited only in their number, ])ut not

in their nature. - Congress within its appropriate sphere

of action enjoys the same powc^rs as any other Lei^nshi-

ture. Its jurisdiction and authority is ])reciselv th;it

which the Constitution has prescribed, and neitlier ran

be enlarged by any implication not derived from the

provisions of that instrument.^ As a correlative to this,

the withholding of a power from the national govern-

ment by omission to name it in the Constitution is a

tacit limitation upon its exercise. And if not in t(u-ms

prohibited to the States, nor incompatible with their

relations to the Federal authority, is reserved to them

respectively or to the people.*

But the powers conferred upon the national govern-

ment by the Constitution, ample as they are, do not

include the authority to provide every form of remedy

which individual necessities may require. And though

wrongs may be committed by State governments, the

power to correct them cannot always be found in the

Constitution. Each constituency must look to its own

legislature, consisting of its own representatives, for tlie

desired redress. "However absolute," says C. J. Mar-

shall, " the right of an individual mny be, it is still in

the nature of that right that it must bear a portion of

the public burthens, and that portion must be deter-

mined by the Legislature. This vital powc^r may be

' Van Husan r. Kanonde, 13 Mich. 3U3 ; Martin v. Hunter, 1 Wheat.

.304.

2 Kneedler v. Lane, 45 Penn. 238.

3 Comm. V. Dennison, 24 How. 66.

* Sturges V. Crowninshield, 4 "Wheat. 122.
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abused, but the constitution of the United States was

not intended to furnish the corrective for every abuse

of power which may be committed by the State govern-

ments."^ Therefore, where no express contract is vio-

lated, or no act performed which is in conflict with that

instrument, no Federal question is raised which will

autliorize the interference of the Courts of the United

States.

Restraints upox the States."

State constitutions being the organic law under which

their local governments are to be administered, great

latitude is allowed their citizens in framing them. The

only limitation put upon the exercise of this political

right is, that they shall not be violative of the Constitu-

tion of the United States. Within these boundaries,

the people of every State are permitted to distribute

sovereignty through their various departments of ad-

ministration, in any manner which to them may seem

best. When this has been done, and the State admitted

into the Union, they may proceed to amend their or-

ganic law with like freedom, as often as they shall

deem necessary. The Constitution has, nevertheless,

placed restraints upon the exercise of State sovereignty

in the following provisions contained in section 10 of

Article I :
—

"iSo State shall enter into any treaty, alliance or

confederation
;
grant letters of marque and reprisal

;

coin money ; emit bills of credit ; make anything but

gold and silver coin a tender in payment of debts
;
pass

any bill of attainder, ex post facto law, or law impair-

' Providence Bank v. Billings, 4 Pet. 514; Missouri Pacific Railroad y.

Humes, 115 U. S. 512.

2 As some of these subjects have already been considered under the heads

of the similar restraints imposed upon the General Government they do not

need any fresh discussion here. The same principles apply to both.
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ing the obligation of contracts ; or grant any title of

nobility."

As to any Treatj/^ Alliance or Con.frjh' ration.

These clauses substantially repeat the provisions con-

tained in the sixth of the Articles of Confederation. Tlicy

forbid any alliances between the States themselves, for aiiv

purposes whatsoever. This is the scope of their domestic

intent. As to their external or international applica-

tion, no State can manifestly have official dealings with

any foreign power, nor can it, while exercising the

sovereign right of excluding from its territory foreign

paupers, lunatics or criminals, undertake to extradite

any at the request of a foreign government, since this

would be to " treat'" with it in violation of the Con-

stitution. The power of foreign extradition being part

of the foreign intercourse of the country, is exclusively

vested in the Federal government, and included in the

treaty-making power.^

As to Granting Letters of Marque and Reprisal.

No State, even in Colonial times, has ever granted

letters of marque. The Continental ('ongress, upon tlie

passage of the English Embargo Act, and as incident to

the power of declaring war, authorized the fitting: out

of privateers by Resolution of ]\larch 2-3, 1776.- UndcT

this resolution some privateers Avere fitted out at vari-

ous ports in Massachusetts ; also at New York and

Philadelphia. Meanwhile vessels in our regular navy

had been built by some of the States themselves.^

' Holmes v. Jennison, 14 Pet. 540, 570.

2 Vid. Jour, of CouLm^ss, vol. 2, p. 107.

3 J. Ailams' Works', vol. 7, 224.

18
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As to Coining Money.

This power, like the preceding one, being national,

never existed in the States, even under the Confedera-

tion. The prohibition upon the States, therefore, while

unnecessary in the presence of the power granted to Con-

gress, was intended to prevent a State from incorporating

banking institutions, and authorizinsr them to coin money,

instead of doing so itself, by way of evading this clause of

the Constitution. It has, accordingly, been held that

such an authority granted to an individual or corpora-

tion, is as much a violation of tlie Constitution, as if the

State had, through its own officers, coined money. The

principle obtains here as elsewhere that what cannot

be done directly, cannot be done indirectly.^

No State shall ''emit Bills of Credit:'

The financial discredit, which existed in all the States

at the adoption of the Constitution, was the result of the

paper currency with which they had sought to sustain

themselves during the llevolutionary War. Under the

designation of Bills of Credit, they were " an attempt

to supply the want of the ])rccious metals, by a paper

medium intended to circulate between individuals, and

between government and individuals for the ordinary

purposes of society."^ '' They were, "says Mr. Webster,^

" a paper currency issued in various forms by the State

governments during the llevolution and under the Con-

federation. They pledged the credit of the State and

were intended to circulate from hand to hand." This

scheme was not a new one, the various Colonies having

^ Briscoe v. Bank of Kentucky, 11 Pet. 257.

2 Craig V. Missouri, 4 Pet. 431, per Marshall, C. J.

* Speech on the Currency, Works, vol. 4, p. 337,
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constantly rrsortcMl to it to rjiiso money diirin;^^ the

French and Indian wars.^

These bills w(^r(* of tlie sanu? nwturc as l);iiik Mils, and

intended to circulate in tin' sann' maimer. iiciiiL,^ snl>-

ject to great finctuations in value, they tended t(j lo>ter

speculation, with all its ruinous ('onse(|uences. In this

they were aided by the various le^-islatiNc proNisions

under which they were issued. Some drew int<'reNt,

others not ; some had funds arising from taxation pledged

for their rcnlemption ; and some again had lands ; and

some again were issued without any pledge. At titnes

also, they were made a legal tender, at others not ; in

some instances a refusal to receive them operated as a

discharge of the debt, or again as a postponement, and

in one State the party refusing to receive them was

liable to a heavy penalty." Whether permitted to circu-

late at such a value as the caprices of the money-market

chose to fix, or whether forced into circulation by legis-

lative command as legal tender, in either case they drove

gold and silver out, as a circulating medium, and threw

commerce and the public credit into a state of general

confusion. It was the knowledge of these facts still

surviving at the formation of the Constitution, and the

urgent necessity of rehabilitating credit and confi(l<"nce

in the various States, which im])osed upon its framers

the duty of inserting this prohibitory clause^:—
" To constitute a bill of cr(Hlit within tlu^ Constitu-

tion," says McLean, J., "it must be issued by a State

on the faith of the State, and be designed to circulate

as money. It must be a paper which circulates on tln^

credit of the State; and is so received and used in the

1 Massachusetts issued them as early as lt;0(». Vi.l. Hutchinson, vol. 1,

p. 402; Laws of Connecticut, 1709; Laws of lihcle Ishiiul, 1710; Laws of

Massachusetts, 1702; Laws of Pennsylvania, 17i)9.

« Trevett v. Weeden, 2 Arnold's Uhode Islan.l, ch. 24.
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ordinary business of life. The individual, or committee

who issue the bill must have the power to bind the

State, they must act as agents, and of course do not in-

cur any personal responsibility, nor impart as individuals

any credit to the paper. "^

These definitions do not, it will be seen, include the

idea of a loan, made to a State on the faith of its credit,

accompanied by an acknowledgment of its indebted-

ness. Certificates of loans issued by a State are not

bills of credit, although in the form of bonds they have

now become negotiable securities, passing from hand

to hand, and with which debts may be paid. Still, not

being issued nor intended to circulate as money, they

are not emitted as bills of credit within the express

meaning of the Constitution.

E-ecent decisions have gone to the extent of holding

that although a State may supply the whole capital of

the bank, may be its only stockholder, select the direc-

tory, and receive the profits, if any be realized, and

may make the bills receivable for debts and taxes, still

the bills of the bank cannot be called bills of credit

issued by the State, not being made payable by the

State, but by the bank only.^ Nor are coupon bonds

issued by counties for money lawfully borrowed by them,

within the constitutional prohibition.-^

No State sliall mahe anytliing Imt Gold and Silver Coin

a Tender in Payment of Debts.

While a State may incorporate a Bank, and authorize

it to issue its own notes, it cannot, as we have seen,

> Briscoe v. Bank of Kentucky, 11 Pet. 318.

2 2 Daniel's Neg. Ins., p. 619; Antoni v. Wright, 22 Gratt. 833;

Wise V. Rogers, 24 Ibid. 169; Darrington v. Branch Bank, 13 How. 12;

Briscoe v. Bank of Kentucky, 11 Pet. 257; Woodruff v. Trapnall, 10

How. 190.

» McCoy u. W' ashington County, 3 Wall, Jr., 389.
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extend tliis power so far cis to ('na])l(> it to coin inoncy.

The only money known to the Constitution as Ici^^l

tender is gold and silver coin. Conse(|n("ntIy, hank

notes, which are in the nature; of hills of credit, or pajxr

promises to pay, are not legal tender in payment of

debts. Not being legally " 7//oy^///" they cannot ha\e

that character imparted to them by legislation. Kvcn if

the charter of a bank should attempt to make the notes

of the bank a legal tender, such a provision would be re-

pugnant to tlie Constitution.^ In lik(; manner, a statute

requiring county scrip to be received for taxes due tlie

county is invalid;^ or the tender of the scrip of a cor-

poration, in payment for damages assessed in favor of

an individual whose property is taken for its benefit, is

equally void.^ In either case tln^re is an attc^npt to

substitute something other than lawful currency, as a

tender for the payment of a debt. It is evident, from

the current of decisions, that a State has no power over

the currency farther than the riglit to establish banks,

to regulate or prohibit the circulation within its terri-

tory of foreign notes, and to determine in what form of

money the public dues shall be paid."^

Laws IinpairliKj the OhJl(jatioii of Confr<icf>i.

This clause of the Constitution, which has attained

an importance far beyond the conc(^ption of its framers,

may be said now to occupy the most prominent place in

the history of the judicial interpretation of that instru-

ment. Drafted at a time wln^n our commerce was in

its infancy; when public credit was depreciated to the

lowest ebb ; and confidence in monetary transactions

* Briscoe v. Bank of Kentucky, 11 Pet. 257.

2 Gaines v. Rives, 8 Ark. 2-iU.

' State V. Beackmo, 8 Blackf. 246.

< Woodruir V. Trapnall, 10 How. 208.



278 CONSTITUTIONAL LEGISLATION.

almost destroyed, it was manifestly introduced as a bar-

rier ao-ainst the tide of repudiation which threatened to

overwhelm both public and private obligations. The

extensive, and still extending judicial discussions to

which it has given rise, the variable constructions put

upon its meaning, and the numerous qualifications

which it has received under the adjudications determin-

in<'- the range and limits of its legal application, have

made it the subject of as much conflicting exposition

as are some portions of the Statute of Frauds.

"Without undertaking, therefore, to sketch any history

of its authorship, or to trace its origin beyond the day

of its adoption as a constitutional guaranty, we owe it

to the memory of its distinguished framers to interpret

it in the light of the events which gave it birth. Among

tlje many contemporaneous expounders of the under-

Ivinc^ meaning? of this clause, Mr. Madison seems to

have furnished the most reasonable solution in saying

that, "In the internal administration of the States, a

violation of contracts had become familiar, in the form

of depreciated paper made a legal tender ; of property

substituted for money; of instalment laws ; of the occlu-

sions of the courts of justice, although evident that all

such interferences affected the rights of other States

relatively creditors, as w^ell as citizens, creditors within

the State."!

Mr. Webster, in his argument for the defendant in

error, in Ogden v. Saunders,- took the same ground as

Mr. Madison, by asserting that the main scope of this

provision of the Constitution was general and political

;

that commerce, credit, and confidence were the principal

things which did not exist undc^r the old Confederation,

and which it was a main obj(>ct of tlie present Constitu-

» Shirley, Dartmouth CoU. ('uses, p. 217.

2 12 Wheat. 213; Works, voL 6, p. 34.
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tion to create and establisli. lie denied that tlic ohlii^ra.

tionof a contract had its origin in nmnicipal hiw, hut, (.11

the contrary, msisted tiuit it rested npon universal hiw,

citing the great civiHans in support of his contention.

It seems evident, from the opinions of ihoe two great

exponnders of the Constitntion, that the olih^aiion ni'

contracts clause was originally meant to a[)ply in an

equitable sense, ex lono ct (((jiio, to civil cases founded

upon contracts, in analogy with the clause relating- to

ex post facto laws, which apply to criminal cases alone,

and the juxtaposition of these two clauses would seem
further to warrant this conclusion.^ But change of time

has radically modific^d these views. The rapid expan-

sion of population ov(^r the tcn-ritory of the nation ; the

stupendous development of commerce and the mechanic

arts in connection with the birth of new States, new^

cities, new occupations, in a Word of new circumstances,

have all tended to furnish our present legislation with

novel and perplexing subjects. Under such rapid trans-

formations of political, and economic relations between

the General Government and the States and their citizens,

considerations of justice have supplied Courts with rea-

sons for qualifying former interpretations of the Consti-

tution, so as to keep pace with the varying necessities

of the times. The rules and analogies of former decisions

have had to be revised as w(dl as scrutinized, and tlnnr

import weighed in the balance of to-day, in obedience

to the maxim that "the wisdom of the law is wiser than

any man's wisdom."

Moreover, in the Constitution itself, the obligation of

contracts clause was restricted to the States alon(\ It

does not apply to the United States ; consecjuently. Con-

gress may pass laws impairing the obligation of contracts,

which shall be the supreme law of the land, and as such

' Kring i'. Missouri, 10 7 U. S. 221.
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binding upon the States. Illustrations of such legisla-

tion may be found in the Legal Tender and Bankruptcy

Acts cases.^

At present, therefore, the binding force of this clause

as an equitable provision for the protection of creditors,

has been sensibly weakened by recent decisions relating

to the indebtedness of States. Thus, in Louisiana v.

Jumel^ C. J. Waite said substantially that the State, by

her "Debt Ordinance" of 1879, stopping the levy of a tax

promised to be raised to pay the interest falling due on

certain bonds issued by her in 1874, as well as the prin-

cipal and interest maturing thereafter, had violated her

contract with such bond-holders, and if slie could he sued^

might perhaps be made to set aside her wrongful appro-

priation of the money already collected. But as there

was no existing statute at the time the bonds were issued,

or since, or any judicial decision authorizing a suit against

the State in her own courts, and she could not be sued

in the courts of the United States by a citizen of another

State, she could not be controlled in the disposition of

moneys in her treasury, they being her own property,

held by her officers as servants and not in trust for

the benefit of her creditors. Justices Field and Harlan

dissented, the former saying, "Of course the new Con-

stitution in these provisions is a repudiation of the

engagements of the x\ct of 1874, and of the Constitu-

tional amendment of that year, and is a direct violation

of the inhibition of the Federal Constitution, against the

impairment of the obligation of contracts.

" Is this inhibition against the repudiation by the

State of her engagements of any efficacy ] The majority

of the Court answer. No. I answer, adhering to the

doctrines taught by a long line of illustrious judges pre-

> Evans V. Eaton, Pet. C. C. 322 ; Hepburn v. (iriswold, 8 WalL 63 7.

2 Louisiana v. Jumel, 107 U. S. 711.
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ceding me, 'Yes, it is,' and thon^^rh now denied, 1 fed

confident that at no distant day its jxjwcr will he lo
asserted and maintained.

" If a State can successively Repudiate lur solciim

obligations; can obtain the surrender of a ]ar«:;(' portion

of the demands of her creditors upon pledges for the

more prompt payment of the remainder, and then set

aside as worthless the pledges given, with no possibility

of redress to the creditors, either by enforcement of the

pledges, or by a return of the surrcnidered deniands,

what confidence can be reposed anywhereV Mr. Justice

Harlan's opening sentence, in endorsing his colleague's

opinion upon the ilk^gality of repudiation, will sufficiently

express his views upon the effects of tliis decision.

"Having a deep conviction that the opinion of the Court

is in conflict wdth the spirit and tenor of our former

decisions;^ subversive of long-established doctrines, and

dangerous to the national supremacy as defined and

limited by the Constitution, I deem it my duty to dissent

from it."

If, as the majority opinion decides, the parties to the

suit are alone responsible, through their pleadings, for

asking from the Court a remedy not within its pow(^r to

grant, then the decision cannot be truly said to contlict

with any past adjudications, that have brouglit tliis clause

of the Constitution squarely within the jurisdictional

powers of the same tribunal. The opinion simply decides

a question of procedure, without, at the same time, im-

peaching the principle of law upon wliicli the substantive

contention is made to rest. Subsequently, in the \\x-

> Sinking Fund Cases, 99 U. S. 700-7()7 ;
Woltl'r. Now Orleans, K'.-^ U.

S. 358-365 ;
Louisiami v. New Orleans, 102 U. S. 203 ;

Green v. Biddle,

8 Wheat. 1 ; New Jersey v. AVllson, 7 Craneh UU ;
Providence Bank v.

Billings, 4 Pet. 514; AVoodruflfy. Trapnall, 10 How. IfM); Osborn v. Bank

of the^U. S., 9 Wheat. 738; U. S. v. Lee, 106 U. S. 196.
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ginia Coupon cases,^ the Court reasserted and main-

tained the inviolability of the constitutional guaranty,

wherever the question came directly within the purview

of its inquiry. It is safe, therefore, to say that outside

of questions of pleading affecting the remedy sought

for, whether in respect to its method, or the extent of

its operations, the authorities are in harmony upon the

essential principles governing the prohibition. No dis-

tinction either is recognized between legislative acts

which are violative of the Constitution of the United

States, and similar provisions introduced into State con-

stitutions. Both are equally invalid, whether relating

to executory or executed contracts, and neither can be

pleaded in justification of wrongs committed under

them.^

While a State is not an independent sovereignty as

between itself and the National Government, it is yet

sufficiently so, to enable it to disallow the claims of its

creditors. By refusing to permit itself to be sued, it

may successfully repudiate the obligation of its con-

tracts, whether made with its own citizens, or those of

other States or countries. Even though this conduct

be in violation of the supreme law of the land, it may

still escape the penalty of wrong-doing, because there is

no tribunal whose judgment includes the power of com-

pelling it to so adjust its political administration as to

make provision, through the levy of a tax, for the pay-

ment of its own obligations. The question of repudia-

tion resides with the political department of the State,

over which the iudiciarv citn exercise no authoritv. The

2)ost-bellum history of the Southern States unfortunately

' 114 U. S. 2G9.

2 Louisiana v. Jumel, 107 U. S. 711; New Orleans v. Clark, 95 Ibid.

644.



CONSTITUTIONAL JURISPRUDENCE. 2b'i

affords many illustrations of the abuse of tliis power of

Stat(^ immunity.^

The various interpretations put up(jn this cIiium' hy

different courts has tended to so widen its appHcalion,

as to justify a sonunviiat extc^nh^d examination ot those

legislative enactments, which havo been a(lju(l<^n'd to h(?

violations of tlie constitutional proliihition. 'I'liu^, a

statute impairing the obligation of a contract is an Act

chanirinof the laws <2:overnin<>* a contract at the tinie ot

its formation. Such an Act may be addressed eitiicr to

its formal validity, as an agreement between assenting

minds; to its mode of construction, as a rule of substan-

tive obligation governing their conduct, or to the method

of its discharge or enforcement. A contract being a

prospective obligation to do, or abstain from doing, some

particular act, is founded upon the presumption of the

stability of the law under which it is entered into. Any

subsequent nnsettling of this rule, by diminisliing the

duty, or impairing the right of either party, is an opera-

tive obstacle to the equitable execution of the contract,

and consequently impairs the discharge of its obligation.

Tlie constitutional inhibition against such legislative

interference covers, not only the obligation of the con-

tract, wliich is the law tlnit binds the ])arties to perf(»rm

their agreement, but all collateral stipulations connc^cted

therewith.^ It embraces, however, only contracts wliich

relate to property or some object of value, and such as

confer rights which may be asserted in a court of jus-

tice. And in respect to these, its extent is unliniiied,

1 Cyclo]Ki3.1ia of Political Information, by Lalor, Art. " Kcpiuliation."

N. Hampshire v. Louisiana, 108 U. S. 76; U. S. c. N. Carolina, 13U Ibid.

211.

2 Green v. BIddle, 8 Wheat. 92; Bronson v. Kinzie, 1 How. .SI 9;

Ogden V. Sanders, 12 Wheat. 231; Yon Hoffman v. City of Quinry, 4

Wall. 550; Sturges v. Crowninshield, 4 Wheat. 122; Story on the Const.,

§§ 1374-400.
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for it includes all contracts, whether executed or execu-

tory, between private individuals, or between a State

and private individuals, or corporations, or between the

States themselves. Even where that which was property,

at the time of the making of the contract, has subse-

quently been prohibited by the Constitution to be so,

the obligation of the contract cannot be impaired by

legislation.^

But an appointment to a salaried office is not a con-

tract within the meaning of the Constitution. Says

Daniel, J., in Butler et al. v, Pennsylvania: " The selec-

tion of officers, who are nothing more than agents for

the effectuating of such public purposes, is matter of

public convenience or necessity, and so, too, are the

periods for the appointment of such agents ; but neither

the one, nor the other of these arrangements, can con-

stitute any obligation to continue such agents, or to re-

appoint them, after the measures which brought them
into being shall have been found useless ; shall have

been fulfilled, or shall have been abrogated, as even

detrimental to the well-being of the public. The prom-

ised compensation for services actually performed and

accepted during the continuance of a particular agency

may, undoubtedly, be claimed both upon principles of

compact and of equity ; but to insist beyond this on the

perpetuation of a public policy either useless or detri-

mental, and upon a reward for acts neither desired nor

performed, would appear to be reconciled with neither

common justice nor common sense. "^

» White V. Hart, 13 Wall. 646, where it was held (in 1871) that a note

given in Georgia in 1860, of whieh the consideration was a slave, slavery

being at the time lawful by the law of the place, was valid, although by the

Constitution of Georgia, adopted in 1868, no Court was authorized to

enforce the payment of any debt, the consideration of which was a slave or

the hire thereof. Chase, C. J., dissented, on the ground that the case was

covered by the Thirteenth and Fourteenth Amendments abolishing slavery.

« 10 How. 416.
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Homestead and exemption l;iws, tlioii^^li retroactive

in their operations, do not conic within tlic constitu-

tional prohibition against impairing the ohhgation of

contracts. Says Taney, (J. J.: '' Tlie State niay, it' it

thinks proper, direct that the necessary imph'ments oi

agricnlture, or the tools of the mcclianic, or articles

necessary in honsehold furniture shall, like wearing ap-

parel, not be liable to execution on judgments."^

Such laws are illustrations of the parental authority

of the State, exercised in behalf of unfortunate citizens,

whose wage-earning power and capacity for self-supp(jrt

depend upon the daily use of the implements of their

trade. The question involved in their exemption from

harassing litigation, and domestic ruin, is one of policy

and humanity, not of law. It stands on a higher plane

of ethics than bankruptcy or insolvent acts, which deal

with the distribution of assets, while homestead and

exemption laws deal with the foundation stones of family

existence.

A charter being in the nature of a contract, its in-

violability is placed under the same protection as are

private agreements.- But measures relating to local

government, such as municipal charters, are of necessity

excepted from the operations of this guaranty. Hence

no poHtical rights acquired under such charters, and no

constitutions or statutes are included among contracts.

They are simply the agencies of government for execu-

ting its purposes. On this account, they are amenable

to whatever changes the good of the community, may,

from time to time, demand. The legislative departnnMit

' Bronson v. Kinzie, 1 How, 311.

2 But this inviolability does not extend to those subjects which affect the

public health. Butchers' Union Co. r. Crescent City Co., m U. S. 746;

Powell V. Penna., 127 Ibid. 678; New Orleans Gas Co. v. Louisiana Li<:ht

Co., 115 Ibid. 650.
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which has created them, can likewise alter or annul

them, as to it may seem best. In this respect it is

supreme and unrestrained in the exercise of its power.

The principle of law governing the status of corpora-

tions in respect to the contractual character of their

charters, was fully expounded by C. J. Marshall, in

Dartmouth College v. Woodward, and the difference

between municipal and private corporations clearly

defined. " If," says he, " the Act of incorporation be a

grant of political power ; if it create a civil institution

to be employed in the administration of government,

the subject is one in which the Legislature of the State

may act according to its own judgment, unrestrained

by any limitations of its powers imposed by the Con-

stitution of the United States."

State Insolvent Laws in their Relation to the

Obligation of Contracts.

At the adoption of the Constitution insolvent laws

existed in all the States. They had always been neces-

sary, but never more so than at that time. And, as a

logical consequence of the depression of business, and

of the accumulation of private debts which accompa-

nied the Revolutionary War, they had been resorted to

as a means of relief by merchants and others, who

found in them an opportunity of escaping the worst

penalties attendant upon financial misfortunes. The

discharge of debtors from imprisonment, and the pas-

sat'-e of statutes of limitation, barred effectually not

only the remedy of creditors, but also their means of

coercion. There had been a tendency to over-favor

the debtor, by too easily discharging him from his

contract without performance, and releasing him with-

out payment, from not only a present, but even from
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any future obligation to disrliarL^f^ }|is ddjt. The
facility with wliicli a party could thus, l)v operation

of law, be released from the obligation of his coniraet

without the consent of tiie i)arty entitled to its p.r-

formance, was destructive of good faith and credit in

mercantile transactions. It put a premium upon suc-

cessful chicanery, by making tlie law itself tin,' instru-

ment of its artful contrivances.^

The evidence of these facts was plainly in the minds

of the framers of the Constitution, when they introduced

into it the clause prohibiting the States from passing any

laws impairing the obligations of contracts. In giving,

therefore, to Congress the exclusive power of establish-

ing uniform laws on the subject of bankruptcies, it recog-

nized the impossibility of securing this result through

State legislation, and while the power of the States over

the regulation of insolvency was not taken away, it was

always intended to be suspended by the enactment of

a general bankrupt law. In the intervals of such

Congressional legislation, the permanent insohxmt laws

of the States are in force, aiul operation, upon the

remedies which the law gives to the creditor against

the estate of his debtor, wliere both are citizens of the

same State." Both living within the same jurisdiction

may be brought voluntarily, or involuntarily, wmXvx the

1 Adverting to this fact, Mr. Justice Livingston, in Adams v. Story. 1

Paine C. C. 79-109, said, "During a long and arduous struggk- tor indt'pcnd-

ence much indivi(kud misery and distress were unavoi(hd)ly i)roduc.(l.

Various expedients were accordingly resorted to, and the practice of inter-

ferin<T between creditor and debtor became so very extensive, and so incon-

siderate, as in many instances to i)lace the former entirely at the mercy of

the latter, and that, too, under laws which were apparently introduced witli

no other view than that of atlbrding to the debtor a temporary relief from

the pressure occasioned by the then situation of the country."

2 Reed v. Taylor, 32 Iowa, 209 ;
Scully v. Kirkpatrick, 79 Penn. "24

;

Hawkins V. Learned, 5-4 N. R. 333; Thayer v. Ilillman, 91 V. S. 496;

Beck V. Parker, 65 Penn. 262; Cook v. Rogers, 31 Mich. 391
;
Berthelon

V. Betts, 4 Hill, 577.
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authority of the Courts administering such insolvent

laws. Legal notice may be given them ; they may be

cited and compelled to appear or suffer the penalties of

a legal default.

But within even the limits of their power over in-

solvency, the States cannot annul the validity of a con-

tract by impairing its obligation. In the leading case

on this subject of the obligation of contracts, C. J.

Marshall said, " What is the obligation of a contract,

and what will impair it? Any law which releases a

part of this obligation must, in the literal sense of the

word, impair it. Much more must a law impair it which

makes it totally invalid and entirely discharges it."^

Inasmuch as State insolvent laws may apply to all

contracts within the State, between citizens of the State,

it is evident that a bankrupt or insolvent law which dis-

charges both the person of the debtor, and his future

acquisitions of property, after a trial had of the several

rights of parties, is not a law impairing the obligation

of contracts, so far as respects debts contracted subse-

quent to the passage of the law, and in those cases where

the contract was made between citizens of the State

under whose laws the discharge was obtained, and in

whose Courts the discharge may be pleaded.^

On the other hand State insolvent laws do not apply

to contracts made within a State, between a citizen of

that State and a citizen of another State, where the

latter has not voluntarily become a party to insolvency

proceedings under them. But when the foreign creditor

has appeared to prove his debt against the insolvent's

estate, he has submitted himself to the jurisdiction of

^ Sturges V. Crowninshield, 4 AVlieat. 414 ; Hicks v. Ilotchkiss, 7 Johns.

Ch. 297.

2 Ogden V. Saunrlors, 12AVheiit. 213; Boyle v. Zacharie, 6 Pet. 348; 2

Story on Const. § 1390; Story Conil. Laws, § 341.
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that State, and must al)i(le the jiKl^rniciit of its Courts

like one of its eitizcMisJ Theiv'lore, certificates of dis-

charge, however granted niuh'r a State law, cannot be

plead(Kl in bar of an action brongbt l)y a citizen of

another State in ilie Conrts of the United States, or of

any other State tlian tbat \vh(>re the discharge was

obtained, unless it appear that the plaintiff proved his

debt against the insolvent's estate, or in some maimer

became a party to the proceedings.^

Any statute which would bar the claim of a foreign

creditor who liad not voluntarily become a party to the

insolvency proceedings, would impair the obligation of

his contract and be a nullity. It is manifest also that

the insolvent laws of a State can have no extra-territo-

rial operation. Consequently, the tribunals administer-

ing them, have no jurisdiction over citizens of anotln r

State, who do not voluntarily submit themselves to tlu^ir

authority. Legal notice cannot be given them— neither

is there any obligation on their part to appear—and

compulsory proceedings not being permissible, there can

be no legal default entered.'^

Lastly, State insolvent laws do not apply to contracts

not made within the State ; nor to contracts existing

before the passage of sucli laws.^ Legislation cannot

consequently be addressed to either class of contracts.

As all the States now have permanent insolvent laws

dating back many years, the principles regulating their

operation are among the best settled of our rules of

constitutional jurisprudence.

' Chiy V. Smith, 3 Pet. 411 ; Suydam v. Broadnax, 14 Pet. 75; Springer

V. Foster et al., 2 Story, 387.

2 Gilman v. Lockwood, 4 Wall. 411.

3 Baldwin v. Hale, 1 Wall. 223.

* Cook V. Mollat et «/., 5 How. 308.

19
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Third. As to Inter-State Commerce.

"No tax or duty shall be laid on articles exported

from any State."—(^r^. L § 9. 5.)

" No State shall, without the consent of Congress,

lay any imposts or duties on imports or exports, except

what may be absolutely necessary for executing its in-

spection laws, and the net produce of all duties and

imposts laid by any State on imports or exports, shall be

for the use of tlie Treasury of the United States ; and

all such laws shall be subject to the revision and control

of Congress."— (^r^. /, § 10. 2.)

" No State shall, without consent of Congress, lay any

duty of tonnage, keep troops or ships of war in time of

peace ; enter into any agreement or compact with an-

other State, or with a foreign power, or engage in war,

unless actually invaded, or in such imminent danger as

will not admit of delay."—(Ir^. /, § 10. 3.)

The above three articles are restrictions upon State

sovereignty internationally considered ; as also restraints

upon any Legislation designed to interfere with the

freedom of inter-state commerce. They are, therefore,

constitutional guarantees against State barriers which

might otherwise be erected for purposes of discrimina-

tion.^ Their object is to neutralize the effects of local

jealousies and rivalries between States, by broadening

the opportunities for inter-communication between their

citizens. It was felt from the very first, that inter-state

commerce would always need some external guardian-

ship for its equitable maintenance. The progress of

events has confirmed the wisdom of the framers of the

Constitution in this respect, by calling for specific legis-

^ Henderson v. Mayor of N. Y., 92 U. S. 259 ; R. R. Co. v. VanHusen,

95 Ibid. 465; Walling v. Michigan, 116 Ibid. 446.
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lation in the Iiit(>r-Stat(' Coimncrcc Act of I'cljiuarv 4,

1887, and its jmicndiuciits oC .Mmrli 2, iSSf).

Ill OYdvr to protect the wide field oC (loincstic tridlic,

it was necessary to lodge the power of rei^idatin^^ com-

merce in the General Governineut. Tor liowever iiuine-

rons may be the States, and however situated in respect

to local advantages of S(^ahoard or inhind intercourse;

or whatever may be the relative superioritv in the ^Mowth

of products, or the develoi)m(>nt of industries, it ise\i-

dent that for purposes of free conunerce ther(.' can be

but one country, with free circulation of products, and

without trammels of local discrinnnation. The preamble

to the Constitution recites that one of its objects is '• to

promote the general welfare," and among the chief of

its instrumentalities none will deny that connnerce oc-

cupies a foremost position. To promote this, every citi-

zen must be pernutted to enter any State freely, and to

bring with him his property.^ In doing so, his political

privileges as a voter, may be temporarily modified under

State laws governing change of domicil, but his jural

rights as a citizen accompany him (everywhere. These

constitute his "privileges and innnunities" as a citizen

of the United States.

Under this aspect of the relations of the Statt^s to the

General Government in matters of commerce, Congress

has the power to regulate^ it for all, and ovc^r all. As

elsewhere shown, this powcn* is phMiary and without re-

straint within its appropriate sph(U-e. Antl where not

specifically limited, it may find authority fn- its (^xercise

as a means to an end, in the o^(ers]ladowini; rii^lit oi

eminent domain; since whatever is necessary to execute^

the power is included within the grant."

' Robbins v. Shelby County Tax, 9 Dist. I'Jo U. S. 487.

2 Kohl V. U. S., 91 U. S. 367 ; Decker v. Bait. & N. Y. K. K. Co., 30

Fed. Rep. 723.
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The difference, however, between domestic State com-

merce and inter-state commerce is radical. Under the

powers reserved to the States, they alone can regulate

their own internal commerce. The products of their

own soil and of their own industries are under their ex-

clusive control. And where products from other States

have become mingled wdth the property of their own

citizens, so as to be indistinguishable from theirs, the dis-

tinctive character of the imported article having become

changed by obliteration of its original form, the State

may then subject its sale to such regulations as it may

deem fit. But this interference on the part of the State

must not precede the first sale of the article as imported^

since this condition must be executed before the article

can be said to have become incorporated with the general

property of the community. It is nlways entitled, there-

fore, to the privilege of being sold by the importer, or

consignee, in the form in whicli it was imported, that

is to say in the original, unbroken package. Without

the right to sell, tlie right to import would be a nullity.

Whence it follows that, in the regulation of our domes-

tic commerce every State is an open market to every

citizen. This is the principle established by the deci-

sions of the Supreme Court from the days of C. J.

Marshall doAvn, and should be considered as definitely

settled.^ It applies alike to all merchantable articles,

whether imported from foreign countries or sister States,

because in either case subjects of commercial regula-

tion, and as such their right of transportation and circu-

lation throughout the country is under the exclusive

control of Congress." Hence a burden imposed upon

' Brown v. Maryland, 12 Wheat. 419; Hylton v. U. S., 3 Dall. 171;

Leisy v. Hardin, 135 U. S. 100.

2 Bowman v. Chicago & N. W. K. R. Co., 125 U. S. 465.
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inter-state conimorcc*, is not to be sustained sininlv Ix--

cause the statute ini[)osiii<^ it applies alike to the people

of all the States, iiicludiiiL,^ the people ot" the Stale?

enactiuii: it.'

The taxation of a traffic, wlu'thcr canied on ],y ped-

dlers or other persons, and which is partly State and
partly inter-state in its results as measured hy earnings,

gives rise at times to great difficulty in d(>ternninn;r the

jurisdiction to which it belongs, and by which it may be

lawfully regulated. In the sphere of taxation, the right

of a State to tax property or occupations luiving a ukjvc

able and inter-state character has be(>n uniforndy inter-

preted as only a qualified one, and that, wdiile to tax a

transaction of commerce extending beyond its bounda-

ries would in fact be a regulation of commerce forbidden

by the Constitution, it can and may tax the agencv by

which that transaction is accomplished; but only where

that agency represents the propcu'ty of non-resident

traders within the State,- and is wholly outside of and

distinct from the instruments necessary for carrying on

such commerce.^ As, for instance, the distinction be-

tween taxing locomotives as property, and taxing their

use as instruments of inter-state commerce.^ Doubt-

less, also, the difference must be bornc^ in mind between

persons as citizens trading between States, and f ireii^^n

corporations coming into another State. In the latter

case, a corporation not being a citizen under the Con-

stitution can claim no privileges or immunities, and

may be taxed a license fee for having an office within

the State,^ except always wdiere the corporation is in

' State of IMimu'sota r. Barber, 13G U. S. 313.

2 Duer V. Small, 4 Blatchf. 263.

» Pembina Mining Co. r. Penna. TJo U. S. 181.

* Minot V. Phil., etc., R. K. is Wall. 206.

5 Paul V. Virginia, 8 Wall. 168.
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the employ of the General Government, or its busmess

is strictly commerce, inter-state, or foreign.^

This question of taxation, as applied to inter-state

commerce, is full of perplexing conditions that are con-

stantly demanding the utmost ingenuity of courts, in

order to harmonize the decisions under them. Unfor-

tunately these efforts have not always proved successful,

and we are in consequence confronted with judicial

determinations which, wliile settling the particular issue,

still leave behind them great uncertainty as to the extent

of their practical application in analogous cases. But

in any event, the solution of the problem consists in

determining the limits to which a State may carry its

taxing powTr, where Congress has not interfered with

reference to the same subject, or where the act is not a

violation of the constitutional guarantee of equal privi-

leges and immunities to the citizens of the United

States, wherever trading within the Union. And the

point lies in the difference between taxing a transaction

of commerce, and taxing an agency through which it is

remotely accomplished. While the right of a State to

do the former may be questioned, its right to do the

latter, under the foregoing limitations, can not.^

Thus steamboats plying betAveen different ports on a

navigable river may, under a statute, be taxed as per-

sonal property by the city where their owners have

their principal office and which constitutes their home

port, although the same vessels have been licensed as

coasters under the laws of the United States and all fees

and charges due thereon have been paid."^ Vessels be-

ing property, are subject to that, power of taxation

• Peiisacok Tel. Co. v. West'n Un. TcL Co., 96 U. S. 1 ; Norfolk and

West'n R. R. v. Penna., 136 Ibid. 114; McCall v. California, 136 Ibid.

104.

2 Sherlock v. Ailing, 93 U. S. 99.

3 Transportation Co. v. Wheeling, 99 U. S. 273.



CONSTITUTIONAL .IT lilSlMiUDENCE. '29";

wlilcli may be exorcised at the saiiic time 1)V the State

and the United States, upon tlic same ohjcets of privatf.'

property, lu tlie one ease the State ta.\r> lor its own
support, in tlie other Conji^ress exercises the constitu-

tional riglit of hiyini; an excise; tax U[)on the (•oa>tiiii^

trade, in return for a license to carry it on.^ Ihit in thr*

case of the State, the lax must he uj)on tlie owner and

at his domicil, and not upon the yessel as an instrument

of commerce.

Nevertheless a distinction must ])e noted between

merchantable articles of an innocuous character, and

those possessing certain dangerous qualities \yhich are

inseparable from transportation or use. Articles whose

circulation or use is a menace to lif(% health, property,

or morals, while entitled to tlie right of im[)ortation into

States, are not thereby entitled to free and luiqualitied

circulation and sale. It is plain tliat oyer such mer-

chantable articles as gunpowchu*, nitro-glycerine, and

dynamite, poisons, illuminating oils, lottery tickets and

obscene literature, the State, by virtue of its police

power, may exercise a regulatiye supervision from the

moment of their entrance into its territory. This is a

measure of protection which it owes to its citizens, and

which imposes a corresponding duty of vigihmce on its

own part. AVhile it cannot prohibit their importation,

. 1 Gibbons v. Ogden, 9 AVlirat. 1; McCulloch r. :\Iarvlaiul, 4 Jbl<l. 31G.

An examination of the following eases ]iresenting both aspeets of tins

variable problem, will be found useful in (lct.Tminin<r the lawful boundaries

of State taxation in respeet to traflics and earnings partly of inter-state

charaeter.

Against the right to tax such trajfic :—SUxie Freight Tax, 15 ^^ all. -i.'v: :

Philadelphia & Southern Mail St. v. State, 122 U. S. 32G; Wabash \l. K.

Case, 118 Ibid. 557; Gloueester Ferry Co. r. State, 114 Ibid. 1%; St.

Louis y. Ferry Co., 11 Wall. 423; Kobbins r. Shelby Co., 120 U. S. 489;

Welton V. Missouri, 91 Ibid. 275; State Tonnage Cases, 12 Wall. 204.

For the right to /ax .-—Railway Gross Kceeipt Cases, 15 Wall. 284 ;

Cooley V. Thiiadelphia, 12 How. 299; Machine Co. v. Gage, 100 U. S. 676;

Munn I'. Illinois, 94 Ibid. 113 ; Keik v. Railway Co., 94 Ibid. 1G4.



296 CONSTITUTIONAL LEGISLATION.

it can regulate both their sale and use. The importer of

such articles cannot claim the right of unqualified sale

even in the original packages, because by universal con-

sent these thino^s have come to be reiifarded as dansferous

everywhere and at all times. In other words they are

a standing menace to the welfare of the community.

This superior right of the police power of a State to

interfere wdth even the transportation, sale or use of a

notoriously dangerous article such as nitro-glycerine, is

conceded by Congress in the permission granted in

section 4280 of the Revised Statutes, relating to inter-

state commerce by means of railways. All fulminating

substances being chiefly dangerous in trcmsjxrrtation,

it was fitting that Congress should authorize a State to

control absolutely both the transportation through, or

any commerce in the article within its own boundaries.

By parity of reason addressed to the protection of the

public health, States may exercise their police powers

to the extent of prohibiting both persons and animals,

when laboring under contagious diseases, from enter-

ing their territory. They may pass any sanitary laws

deemed necessary for this purpose, and enforce them by

appropriate regulations. It is upon this reserved right

of self-protection, that quarantines are permitted to in-

terfere wdth the freedom of commerce and of human
intercourse. But this power is not without its limita-

tions, and its exercise must be restricted to directly

impending dangers to health, and not to those which

are only contingent and remote. Hence, while diseased

persons or diseased animals, and those presumably so

from contact with infected bodies or localities, may be

prevented from entering a State, any general law of

exclusion measured by montlis, or operating in such a

way as to become a barrier to commerce or travel, would
be a regulation of commerce forbidden by the Constitu-
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tion. Sufli a statute Ix'injj; more than ;i (|iiar;uitiii('

regulation transcends llie Ic^ilimatc pow.is oi' a Stutc^

As to alcoliolic products ^v]li(•ll arc not ahsolutclv

dangerous substances cither in transportation or u^c,

their importation cannot be proliibited except bv consent

of Congress.^ They are in(n'cliantal)le articles the world

over—produced at home as well as abroad, and their

employment in comnnn-ce and the arts covers a \crv

Avide range of useful possibilitic^s. AVIkmi dispensed as

intoxicants, mertdy, they pass from the field of commer-

cial regulation into the donniin of criminal instrumen-

talities, and it is at that point that the jurisdiction of the

State may intercept them as incentives to wrong-doini^^

and either regulate, or prohibit their manufacture or

sale.^

In relation to tonnage, which is a tax or duty pro-

portioned to the size of the vess(d, tlu^ ])rohibition covers

every form that imposes a tax or duty upon the privilege

of arriving at, or departing from a port in tln^ I'nited

States/ Nor does the particular State citizenslii[) of

the owner of the vessel affect the (piestion, since that

would constitute discrimination.' Xor even for the

purpose of guarding the public hc^dth, can a State raise

a revenue to defray the expenses of its quarantine system,

by imposing a duty on tonnage." But a cliari^n' f)r

wharfage, which is a mere rent for propcn'ty, and not an

assertion of sovereignty, is not within the ])rohil)ition,

• Railroad Co. v. Husen, 95 U. S. 4G5 ; Cliy Lung r. Freoniaii, :»_> Il)i(l.

275; People v. Marx, 99 Ibid. 378.

2 Walling V. Michigan, 116 U. S. 446; Leisy v. Hardin, ir>5 U. S. 100.

^ For the relative powers of control of Congress and the States over in-

land domestic commerce see " Congressional Legislation."

4 Inman Steamship Co. v. Tinker, 94 U. S. 238 ; Cannon r. New Orleans,

20 Wall. 577; Guy v. Baltimore, 100 U. S. 434.

^ State tonnage Tax Cases, 12 Wall. 204.

« Peete v. Morgan, 19 Wall. 581 ; Gibbons v. Ogden, 9 Wheat. 203.
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being neither a tax nor a duty.^ In like manner, fee-s

paid to a harbor-master for assigning a vessel to a berth,

and tolls paid for transportation on a railroad, are not

a tax on commerce.- The principle of interpretation

governing this clause of the Constitution appears, in the

light of the accompanying decisions, to be this, namely,

that whenever a beneficial service has been rendered

the vessel or shipper, a charge in the nature of a com-

pensation therefor is not properly speaking a tax. Even

a State law, imposing a penalty in the form of half-

pilotage fees on vessels refusing to employ a pilot has

been upheld as valid.^

Additional Eestraints upon the States imposed by

Constitutional Amendments adopted since the Civil

War.*

It has been seen, in the treatment of the subject of

the " privileges and immunities of citizens of the United

States in the several States," that American slaves could

not claim the protection of this provision of the Con-

stitution. They were not only politically disfranchised,

but regarded merely as chattels personal. Having no

other status before the Constitution, than that of per-

sons numerically entering into the basis of representa-

' Cannon r. New Orleans, 20 Wall. 577; Municipality v. Pease, 2 La.

Ann. 538.

2 Steamship Co. v. Port Wardens, 6 Wall. 31.

3 Cooley r. Philadelphia, 12 How. 229. Likewise a State may charnre tolls

for benefits to navigation made by its own improvements of streams, lluse v.

Glover, 119 U. S. 543.

* The Thirteenth Amendment to the Constitution of the United States

•was proposed by Congress February 1, 1865, and declared to have been

ratified on the 18th of December, 18G5. The Fourteenth Amendment was

proposed on the Ifith of June, 18(5G, and declared to have been ratified on

the 28th July, 18C8. The Fifteenth Amendment was proposed on the 27th

of February, 18G9, and declared to have been ratified on the 20th of March,

1870. U. "S. Pvev. Stat., 28, 31, 32.
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tion of tlios(^ States in wliicli slavery e.\i^!<(l, they

present(Ml the pohtical pariidox ot" heini,^ neither eili-

zens nor aliens. Their sudden enianeiput ion h\ the

actual results ot" tin' Civil War, and the I'roeliini it ion

of President Lincoln, hoth which acts nd«^ht lia\e heen

questionc^d as to their le^-ality in after times, rendered

it necessary to place this result in the ('()n^titu1ion, li\ a

definite amendment. Hence followed the 'rhirteenth

Article of the Amendments distinctly ab(jli.>hin«^^ sla\ery

everywhere within the United States.

But the action of several of the Legislatures of tin,'

alleged reconstructed States, showing a disposition to

discriminate against the colored race, on the basis of caste

distinctions, by imposing disabilities and burthens upon

them, and otherwdse curtailing their newly accpiired cavil

rights. Congress accordingly proposed the Fourteenth

Article of the Amendments to the people, and at the same

time made it a sine qua non to the restoration of the

seceded States to their normal relations to the govern-

ment, that th(7 should first ratify tliis article by a forinid

vote of their Legislatures. It was soon discovered, how-

ever, tliat these two Articles did not quite meet the neces-

sities of the colored race in the former slave States, nor

afford them that political enfranchisement, without which

their liberty w^ould have been but an empty and useless

name.^

The Fifteenth Amendment was thenMipon pr()posed,

and in due time ratified, as the cap-stone^ of constitutional

citizenship throughout the l'nit(>d States. Taken to-

gether, these three amendments phua^ tlu^ color. d race

upon precisely the same political foundation as all other

« For a history of the proceediiijzs of thi" Joint C^immitti-f of hotli Houses

of Congress which propose<l tliese anien.lmi'nts, see ArLmment of Roscoe

ConklinjT before the Supreme Court, in County of San Mateo r. Southern

Pacific R. R. (Pamphlet Report), Washington, 1883.
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citizens of the United States, and although it is only in

the Fifteenth Article that the race is expressly alluded

to in terms denoting color and previous slavery, it is well

understood, and settled, that each of the preceding Arti-

cles is equally intended to remedy the grievances and
disabilities under which it suffered in the past/

''Art. XIII., § 1. Neither slavery nor involuntary

servitude except as a punishment for crime, whereof the

party shall have been duly convicted, shall exist within
the United States, or any place subject to their jurisdic-

tion.

"§ 2. Congress shall have power to enforce this arti-

cle by appropriate legislation.

"Art. XIV., § 1. All persons born or naturalized in

the United States, and subject to the jurisdiction thereof,

are citizens of the United States and of the State

wherein they reside. No State shall make or enforce

any law which shall abridge the privileges or immuni-
ties of citizens of the United States ; nor shall any
State deprive any person of life, liberty, or property
without due process of law ; nor deny to any person
within its jurisdiction the equal protection of the laws."

§ 2. This section, relating to representation, will be
found treated under the head of Congressional Legisla-

tion.

§ 3. This section, relating to the disfranchisement of

secessionists, owing to the different amnesty acts passed
at various times by Congress, has left practically so few
persons still laboring under political disability as to have
taken from the Amendment all its public importance.

" § 4. The validity of the public debt of the United
States, authorized by law, including debts incurred for

payment of pensions and bounties for services in suppress-

1 Slaughter- House Case, 16 WalL 67.
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ing insuiToctioii or rclx-llion, sliall not be (jucstioiK .1.

But neither the United StJiles, nor :my Slate shall, a>Mii)ie

or pay any debt, or obligation incurred in aid ot" insur-

rection, or rebelhon jigainst tin.' I'uited States, or anv

claim for the loss or einanci[)ation of any sla\c, hut all

such d(d)ts, obligations, and claims shall be held illegal

and void.

" § 5. The Congress slndl have power to enforce by

appropriate legislation the provisions of tliis article.

"Art. XV., § 1. The right of the citizens of the

United States to vote slndl not ho denied or aljiidi^^-d

by the United States, or by any State, on account of

race, color, or previous condition of servitude.

"§ 2. The Congress shall have t)ower to enforce this

article by appropriate legislation."

The prohibition undc^r the Fourteentli Am(Midment

that "no State shall deprive any person of life, liberty,

or property without ' due process of law,' " nor deny to

any person within its jurisdiction the equal protection

of its laws, is a re-affirmance of the second section of

Article Fourth, reciting that the citizens of each State

shall be entitled to all privileges and innnunitit^s of citi-

zens in the several States ; and also of tln^ entire Fifth

Article of the First Amendment to tln^ Constitution.

The Fourteenth Amendmc^it imposes upon the States the

same restriction which tl]e Fifth had imposed upon tlie

General Government.^ But as most of the Staters Inul

already embodied these guarantees in tlieir Constitu-

tions, the Fourteenth AuKMidment rc^dly introduced no

new protection to the whit(^ rac(% in respect to the

enjoyment of their "political privileges or itnmunities. '

The only substantive addition to the Fifth AnuMidiutMit

made by the Fourteenth, is in tlu> words 'Mior deny to

Davison v. New Orleans 96 U. S. 97 : Kelly r. Pittsburgh, l^-i Ibi.l.

78. State v. Pennoyer, Sup. Ct. of X. II., Albany L. J., vol. 41, p. 102.
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a«y person the equal protection of the laws." This

taken in connection with the provision relating to " due

process of law," would seem to indicate its meaning to

be, that whatever may be the form of that due process

of law, whether judicial, ministerial, or administrative,

it must not discriminate injuriously against any person,

to the abridgment of his equal riglits with other citi-

zens of the same State before the law.

" We must not forget," says Mr. Justice Bradley, in

the Civil Rights Cases,^ " that the province and scope of

the Thirteenth and Fourteenth Amendments are differ-

ent; the former simply abolished slavery, the latter pro-

hibited the States from abridging the privileges or

immunities of citizens of the United States ; from

depriving them of life, liberty, or property without due

process of law, and from denying to any the equal

protection of the laws. The Amendments are diiferent,

and the powers of Congress under them are different.

.... Under the Thirteenth Amendment, the legisla-

tion so far as necessary or proper to eradicate all forms

and incidents of slavery and involuntary servitude, may

be direct and primary, operating upon the acts of indi-

viduals whether sanctioned by State legislation or not

;

under the Fourteenth, as we have already shown, it must

necessarily be and can only be, corrective in its charac-

ter, addressed to counteract and afford relief against

State regulations or proceedings."

The appropriate legislation wliich Congress was em-

powered to undertake, in order the more fully to carry out

the purposes of these Amendments, is exemplified in the

Civil Eights Acts of April 9, 1866, and IVfarch 1, 1875.-

As these Amendments did not to any sensible degree

affect the white race, who were already sufficiently

• Civil Rights Cases, 109 U. S. 23.

2 14 Stat, at Large, p. 27 ; 18 Ibid. 335.
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protected in their junil riglits, so they did not add to the

privileges or iniiuunities of any citizen as tlu y existcil

at the time tliey were ado[)t('(l. Tlius neither th*-

Constitution nor the Fourteenth Amendment mad(; all

citizens voters.^

Citizenship Defined and Diffk RKNTIATKI).

Under the first section of tlie l'\)nrteenth Amend-

ment, which was adopted nearly eiglity years after the

formation of our government, a definition of the word

citizen was, for the first time, inserted in the Constitu-

tion, so that it is now made to include " all persons

born or naturalized in the United States and subject to

the jurisdiction thereof." Such persons are thereby

rendered, not only citizens of tlie United States, but of

the State wherein they reside. The distinction thus

created between citizens of a State and citizens of the

United States was fully considered in the Slaughter-

House Case'' and in U. S. v. Cruikshank.' In the

former case the Court said :
" Not only may a man be

a citizen of the United States without being a citizen

of a State, but an important element is necessary to

convert the former into the latter. He must resi(h^

within the State to make him a citizen of it, but it is

only necessary that he should be born or mituralized in

the United States to be a citizen of tln^ Union."

In the second case wliich we have citiul. the Court

was even more explicit in drawing thesc^ distinctions,

and said: "There is in our political systc^m a govian-

ment of each of the several States, and a g(n-ernnn^nt

of the United States. Each is distinct from tlu^ othrr^.

and has citizens of its own who owe it alh^giance, and

> Minor V. Iliipperst'tt, 21 Wall. 1G2; U. S. c. Anthony. 11 Blatohf. 200.

2 IG Wall. 74. ' -' ^tto, 542.
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whose rights within its jurisdiction it must protect.

The same person may be at the same time a citizen of

the United States and a citizen of a State, but his rights

of citizenship under one of these governments will be

different from those he has under the other."

What particular rights now constitute those "privi-

leges and immunities of citizens of the United States,"

which, under the Fourteenth Amendment, they possess,

but which the citizens of the several States do not pos-

sess, is difficult to determine. In the Slaughter-House

Case there was, unfortunately, a division of opinion, the

Court stating that it would hold itself excused from

defining the privileges and immunities of citizens of the

United States, which no State can abridge, until some

case involving those privileges made it necessary to do

so. On the other hand, Mr. Justice Field, in his dis-

senting opinion, said that, " If, under the Fourth Article

of the Constitution, equality of privileges and immuni-

ties is secured between citizens of different States,

under the Fourteenth Amendment the same equality is

secured between citizens of the United States." And
Mr. Justice Bradley, also dissenting, said: ''The citi-

zenship of the United States is the primary citizenship

in this country, and that State citizenship is secondary

and derivative, depending upon citizenship of the

United States, and the citizen's place of residence. The

States have not now, if they ever had, any powers to

restrict their citizenship to any classes of persons."

Therefore, a citizen of a State is primarily a citizen

of the United States who is domiciled in a State, and

can, by conforming to its local laws, qualify himself to

become an elector. But a citizen of a Territory is a

citizen of the United States only. His privileges and

immunities are identical with those of every other citi-

zen occupying the same political status. It will be seen
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from this dis'tinctiou in riglits, as well us terms, tluit

political privileges and immunities (none other Ix-ing

embraced in the Constitution) are exclusively the crea-

tion of local sovereignty. They need not h(» every-

where equal. A State may enlarge or restrict them at

pleasure within the permitted constitutional limits ; but
inasmuch as it cannot discriminate against the citizens

of other States on the basis of State alienage, neither

can it against the citizens of the United States generally.

Such persons may claim in any State tlie same privileges

and immunities as belong to its citizens, who have quali-

fied themselves for their possession by conforming to its

own local laws. But persons wlio are citizens of the

United States only, are only inchoate citizens for political

purposes. They need State citizenship to elevate them
to the full privileges of electors of President and Vice-

President of tlie United States.

The term " iierson'' in this section of the amendment
has, for the purposes of protection to property, been
extended in its meaning so as to include even private

corporations, to whom (although not citizens) yet equally

with citizens, it has been held to be forbidden to deny
the equal protection of the laws.^ This agrees substan-

tially wdth the definition of a corporation, as an " arti-

ficial being or person," given by C. J. Marsliall, in Dart-

mouth College r. Woodward.^

These distinctions between persons and citizens, when
applied to property rights as set opposite to political

rights, do not invalidate any of those fundamental

I San Mateo v. Southern Pacific R. R., 13 Fed. Rep. 7l'2 ; Missouri v.

Lewis, 101 U. S. 22; Neal y Delaware, 103 Ibid. 370; Strauder r. Wivst

Va., 100 Ibid. 303; Virrrinia v. Rives, Ibid. 31.5; Ex parte Virj;inia, Ibid.

339; Hurtado r. California, 110 Ibid. ,516; Santa Clara r Southmi Pacific

R. R., 118 Ibid. 394; Philadelphia Fire Association v. New York, 119

Ibid. 110.

* 4 Wheat. 518.

20
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privileges and immunities, ^vhich have at all times been

enjoyed by the citizens of the several States from the

Very formation of the Union. With the exception of the

right to exercise those special privileges in the nature

of local franchises, which may have been conferred by

the laws of any State upon its citizens, and which are

confined to the limits of its sovereignty,^ a citizen of the

United States may go and come at will in any State or

Territory, and claim therein equality of citizenship and

the equal protection of its laws.

The result of the passage of the Thirteenth, and Four-

teenth Amendments, has been to repair the omissions of

protection to the civil rights of the new citizens of the

United States, recently emancipated from the status of

slavery. Previously to this, judicial notice had to be

taken of the fact that there were two general classes of

citizens of the United States, namely, free citizens and

slaves. The former could add to their primary citizen-

ship that of State citizenship, the latter could not. The

former could claim, and were entitled to enjoy " all

privileges and immunities of citizens in the several

States " under Article IV. of the Constitution ; while

the latter being designated therein only as " persons

held to service or labor," could not. Now that slavery

has ceased to exist, there are none but freemen in the

land, and as to these, the privileges of citizenship have

never been made to depend upon the possession of any

particular political, or even of all civil rights. There

have always been citizens who are not in ccntemplation

of law sui juris. And there have always been citizens

who are politically disfranchised, as a measure of public

policy. Such is the case with women, minors, criminals,

and lunatics.

The restrictions placed by the Fourteenth Amendment

' ^Vard V. Maryland, 12 Wall. 418.
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upon State action, in abiidglng liic pii\ ilci^r^s imd iminu-
nities of citizens of the United States, ;iiv addressed to

the correction oi' State le^-islalion ()idy,aiid lo acts done
under and by virtue of State authority. lndi\ i(hial acts,

whether committed by a few persons— bv private cor-

porations, or by unhiwful assembhiges in coinniunities,

cannot be strained into the similitu(h? even of State

action, which tliey are not. Indivicbial in\asions of in-

dividual rights being in the nature of private dehcts, are

punishable in the Courts of the State in wliich the wrong
was committed. The individual injured must seek his

remedy there. So long as the State does not bar his

way to legal redress through legislative action, either by

closing its courts—disfrancliising witnesses—or discrimi-

nating against him on account of " race, color, or previ-

ous condition of servitude," he must stand precisely as

any other citizen, who commits himself to tlie hiw of the

land and the judgment of his peers. There are don1)t-

less cases where a fair trial cannot be Inid without a

change of venue, but tliat venue cannot be carried

beyond the jurisdiction of the State and into the Federal

Courts, until the State itself has, in its political capacitv

and through its legislative enactments, assailed the

1 privileges and immunities of a citizen of the United

States.'

The Fourteenth Amendment not extt^ndiuLr to terri-

torial or municipal arrangements witliin a State or

portions of a State, does not secure to all persons the

benefit of the same laws and tlie same reuKMlies. - Great

diversities," says Mr. Justice Bradley in Missonri r.

Lewis, " in these respects, may exist in two States

separated only by an imaginary line. On our ^u\r of

this line there may be a right of trial by jury, and on

the other side no such right. Each State prescribes its

1 Civil Rights Cases, 109 U. S. 17.
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own mode of judicial proceeding. If diversities of

laws and judicial proceedings may exist in the several

States, without violating the equality clause in the Four-

teenth Amendment, there is no solid reason why there

may not be such diversities in different parts of the

same State."^

A new chapter was added to our constitutional his-

tory by the judicial aspects of the Civil War. It had

been said, because firmly believed, that certain things

could not be done under the Constitution. It was

looked upon as an adamantine wall through which none

could break ; it was regarded as a sacred compact con-

secrated by the most solemn political vows, and which

all citizens pledged themselves to observe, as rubrics of

civil conduct. But the first month of the secession

movement dissipated these ideas. The resignation of

all Federal officers in the seceded States—whether civil,

military, or naval ; the closure of post-offices and United

States courts, wdth its consequent effects upon com-

merce and the administration of justice, together with

the simultaneous passage of Ordinances of Secession,

were dangers not contemplated, and not provided for in

the Constitution. It was felt that if this charter of our

civil liberties was not wrecked, it was, to say the least,

badly strained, by this disorganization of the practical

relations of the States to the General Government.

Statesmen saw that the perils of the situation did not

end with the war, but continued with more perplexing

questions to solve, in the problem of reconstruction,

llie Constitution, it was evident, needed strengthening,

in order to meet the new conditions that were forced

upon the government. Amendments were called for to

nationalize the territory of the United States—to impose

fresh restraints upon the States— to secure citizenship

1 101 U. S. 22.
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and the equal protection of the law to all jx-rsous witliiu

their jurisdiction, and to eni[)o\ver C'oni^rcss to cnt'orce

these aineudments by ap[)ropriate legislatiou.

AVhile it may be said, perhaps, that the three l;i^t

amendments introduced no new guarantees luU) the

Constitution that did not already surround the white

citizens of the various States, and ])ut no restraints uix^n

the power of the States which did not already exist,

nevertheless, these amendments, following close upon a

civil w^ar that had successfully defied for four years the

constitutional powers of the General Government, did

unquestionably serve to emphasize those guarantees of

civil liberty in more precise language than ever before,

and to show that not the arbitrament of arms, so much

as the wdll of the nation, pronounced them to be a new

confession of political faith, to be forever practises] to-

wards all citizens alike. They declared more fully the

citizenship of the United States to be the paramount

political status
;
gave a larger scope to the meaning of

the term than had been heretofore recognized either

politically or judicially ; and without defining what con-

stituted the privileges and immunities to w^hich all

citizens had been entitled imder the fifth Article of the

first amendments, they forbade the States to make or

enforce any law abridging their enjoyment. And, as if

this provision were not yet sufficiently buttressed and

armor-plated, they repeated the substantive idea con-

tained in the above article relating to " due process of

law" by forbidding any State to deny the e([ual proti^c-

tion of the law to any person within its jurisdiction.

Lastly, they established a ruh^ of description for a par-

ticular class of voters falling within its terms, who should

not be excluded from enjoying the right of snliVage on

account of their "race, cohu', or pr(>vious condition of

servitude;" thus pointing them out as an emancipated
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race suddenly endowed with the highest privileges of

citizenship by an act of political transmutation.

State Legislation that is Lawful oyer Navigable

Waters.

The range of State legislation for purposes of internal

improvement is so wide, that it can only be measured

by the wants of its citizens, with respect to the future

as well as to the present. Such measures are necessarily

included also within those police powers which embrace

whatever relates to the safety, well-being and prosperity

of the community. Among the many instrumentalities

for promoting growth and prosperity, commerce is uni-

versally acknowledged to occupy the first place ; and in

order to impart as much freedom as possible to it, great

latitude has always been allowed to the States in regu-

lating their own commerce, nothwithstanding that clause

of the Constitution which bestowed a similar power

upon Congress. The power granted to the latter was,

manifestly, intended to secure the absolute freedom of

interstate commerce by preventing the erection of bar-

riers between States ; as also, to prevent monopolies and

other obstructions to channels of commerce which needed

to be kept free to all. It is in the nature of a super-

visory power, administering justice in the interests of

the commercial rights of all.

For the purpose of making internal improvements

States nuiy, therefore, legislate with respect to navigable

waters, in the form of granting charters to hrldge or

ferry companies, provided always that such grants do

not conflict with the powers which Congress has already

exercised over the same subject.^ Certain streams also

1 Gibbons V. ()g(k'n, 9 Wheat. 1 ; Thames Bk. v. Lovcll, 18 Conn. 500;

State Freight Tax, 15 Wall. 232; Kellogg v. Union Co., 12 Conn. 7;
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beinjx wholly within the liorih rs of :i State, and not

forinin<^ part of its tide-waters, are not anienahlc to the

control ot" Congress. Over sneh, State; h'i;islati')ii has

exclusive authority.^ More latitude? is also allowed tr)

the arantin*^: ot" a t'ranehise for a ferrv, than to a hridi:;' •, hc-

cause the fornu^r cannot create an ohstruction ; altlioni^h

on narrow streams a wire or rope-ferry niii^lit prove so.

In either case, the State is simply exercising its right of

establishing a public way. Neither is the concurrent

action of two States necessary to the grant of a ferry

franchise on a riven' that dividers them.^

A State may also colk^ct tolls like any proprietor, on

railroads or canals of its own building ; or authorize any

other owners of the same to do so. Or, in a charter, may

introduce a stipulation that the company shall pay to the

State a bonus, or portion of its earnings."^ Such a stipu-

lation is different, in principle, from the imposition of a

tax on the movement or transportation of goods or per-

sons from one State to another. The latter of which is

an interference with and a regulation of commerce be-

tween the States, and beyond the power of the State to

impose. "The general right to control and rc^gulate the

public use of navigable waters," says Judge Cooley, " is

uncpiestionably in the State ; but there are certain re-

strictions upon this right growing out of th(^ pow(U- ot

Congress over commerce. Congress is empowered to

' rc'ndate commerce with foreign nations and amonij: the

several States, and wherever a river forms a highway

upon which commerce is conducted with foreign nations

Sllliinau V. Troy & W. Trov P,r. Co., 11 Blatcli. 274 ; Tlu- Tassuic Hri.lnes,

3 AVall. 7S2 ; Silllnian /•. Ilndsou llivcr 15r. Co., 2 Ibi'l. -UiM ; (Oilman r.

Phihuk'lphia, 3 Ibid. 71:5 ; State v. ^\hvv\\ug Br. Co., lb How. 421.

' Veazie v. Moor, 14 How. .^jOS.

2 Conway v. Taylor's Ex., 1 Black, G03

3 II. II. V. Maryland, 21 Wall. 456.
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or between States, it must fall under the control of Con-

gress, under this power over commerce."^

Under these tests of concurrent jurisdiction, it follows

that State legislation is always subordinated to the right

of Congress to remove obstructions, and to keep the

stream open as a highway. Hence it may interpose with

directions as to the place and manner of construction of

a bridge, but, subsequent to its erection, it cannot render

its further use unlawful by legislation, without making

proper compensation, provided such bridge was erected

in the absence of conflicting legislation on the part of Con-

gress.^ As to dams and locks over navigable streams,

a State may authorize their erection, whenever they do

not seriously interfere with navigation ; or when Con-

gress has exercised no legislative authority over them

by the passage of any laws regulating their use."^

State Taxation.

So broad is the field over which State taxation may

be exercised in respect to persons, property, business, or

occupations within its limits ; and so intricate are the

problems to which it often gives rise in the presence of

the powers and duty of the Federal Government to

regulate both domestic and foreign commerce, that it

becomes extremely difficult to trace the line which sepa-

rates these two jurisdictions, and to define the exact

point where the paramount authority of Congress ter-

minates, and that of the States begins. This concur-

rence of authority between two powers, acting each in

a sovereign capacity within its own sphere, is the result

' Constitutional Limitations, 591.

2 Dover y. Portsmouth Bridge, 17 N. H. 200; Gilman y. Philadelphia,

3 Wall. 713.

3 Parker c. Mill Dam Co., 20 Me. 353 ; AVoodman v. Kilbourne Manuf.

Co., 1 Abb. C. C. 158 ; Wilson v. Marsh Co., 2 Pet. 245.
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of tlio uinvilliii<rii(>ss ofthc people of tin; viirious Stiites,

at tho fonnatiou of tlio Constitution, to siirnMidcr their

autonomy in matters of a [)nrely loeal -aiuI selt-re"-;ir(liiii^r

character.

Hence, among the reserved riglits hel()n<ring to tlie

States, and never granted to the United States, was
that of reguhiting their own intcn'nal commerce. ^' It

is equally cleur," says C. J. Taney, " that the power of

Congress over this suhject does not extend further tlian

the regulation of commerce with foreign nations, und
among the several States ; and that .beyond these limits

the States have never surrendered their power over

trade and commerce, and may still exercise it, free

from any controlling power on the part of the Gene-
ral Government. Every State, therefore, may regu-

late its own internal traffic, according to its own
judgment, and upon its own views of the intc^rcst and
well-being of its citizens."^ This doctrine C. J. Chase
re-affirms by saying, that " over this commerce and trade

Congress has no power of regulation, nor any direct con-

trol. This power belongs exclusively to the States.
"-

If the commerce of a State were limited to its own
territory, and carried on by its own citizens, and if

the exercise of the State's power in this respect were

confined alone to the enactment of laws e:overninir its

municipal regulations, or dealing wdth its own internal

commerce, or the franchise, property, or business of its

own citizens, the determination of questions arising

thereupon would, in cases of doubt, be greatly simpli-

fied. But when we are confronted w^th the fact that

each State is a free and o[)en markc>t to tlie citizens

of every other State, to travel or trade in, it will at

once be seen that there often are com])etinij: interests

License Cases, 5 How. 574. ^ License Tax Cases, 5 Wall. 470.
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between its citizens and those of other States, which
justify certain forms of legislative self-protection.

It will not be questioned that every State needs to

raise revenues for the purposes of internal government,

and must have the power to raise it by the imposition

of suitable taxes. Of the means and manner of doing

this, it must, as the sovereign authority, be the exclusive

judge. Acting within the limitations of its own Con-

stitution, it is free to create any system of taxation

which the will of its citizens may demand.

But while thus exercising undoubted powers over the

persons and property of those citizens, it must see to it

that municipal regulations, designed for their good, do

not extend the scope of their practical application to

such a degree, as to bring them into conflict wdth the

more general powers which the people of the United

States have conferred upon the Federal Government.

State legislation, in whatever direction exercised, must

not assume to regulate or control subjects committed by

the Constitution to the higher authority of Congress.

Nevertheless, this power, like the police power, being

indispensable to the existence of a State government, is

not impaired by any clause of the Federal Constitution,

except so far, and in such respects, as that instrument

expressly prohibits it.^ For, in any event, the constitu-

tionality or unconstitutionality of a State tax is to be

determined, not by the form or agency through which

it is to be collected, but by the subject upon which the

burden is laid."^

Since, then, these limits exist, it becomes necessary

to ascertain their boundaries, in order that legislation

may be maintained within its proper constitutional

channels.

J Crandall v. State of Nevada, 6 WalL 35.

2 State Freij^ht Tax Case, 15 Ibid. 232.
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Taxation that is not in Conflict ^vith thl Towkks
OF Congress.

We have seen tliat a State has the power to und. r-

take or to sanction the improvement of naviguhh.' waters,

whether wholly within its own borders, or haviii^r (j,,ly

riparian riglits ovcv it as part of its general police

powers; and for this piir[)()se may enact laws, as well as

grant franchises relating to bridges, dams, ferries, and
any other uses of such waters. These Acts fall into the

category of municipal regulations applica])le to high-

ways over water-courses. A State may do with its

own property precisely what a private owner may. Its

dominion over it is absolute with reference to use, occu-

pancy, or alienation. It may, therefore, exercise the

double powers of civil proprietorship and of political

sovereignty. In doing this it may simultaneously col-

lect a toll or a rent, and impose a tax or a penaltv. In-

asmuch, also, as it possesses the exclusive right to

escheats and forfeitures, it retains a general reversionary

interest in all its lands, whether granted by it or not,

except cessions made to the United States ; and in all

property that may have been condemned under statu-

tory forfeiture.

As a sovereignty, it may tax the gross receipts of a

corporation doing business upon its territory, either ac-

cording to the extent of its business, or the use made
of its franchise. As a proprietor, it may collect tolls

on canals or from railroads.^ And it may even im])ose a

higher tax upon a foreign, than upon a domestic corpora-

tion (wliether organized under the laws of a State of the

Union or a foreign government) for the privilege of con-

' State Tax on K. K. Gross lleceipts, 15 AVall. L's4 ; Dtlawaif K. K.

Tax, 18 Ibid. 206.
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ducting its business within its borders.^ It may tax an

express company engaged in transporting goods be-

tween States, and for this purpose may require it to

take out a license." Again, a State having a right to

tax its own citizens for the prosecution of any particular

business or profession, may tax the business of a money

or exchange broker, notwithstanding foreign bills of

exchange are instruments of commerce, because these

do not essentially differ, as representatives of value in

the money market, from the products of agriculture and

manufactures over which the taxing power of the State

extends, until they are separated from the general mass

of property by becoming exports.^ It may tax, there-

fore, the agents of foreign insurance companies doing

business within the State, because the issuing of a

policy of insurance is not a transaction of commerce,

but a mere personal contract between parties even though

domiciled in different States. The transaction by itself

has no political or inter-state character.^

Vessels and Steamboats.

As to vessels, although instruments of commerce, they

are yet but one form of property, whether navigated by

sail or steam, and whether employed wholly within the

State or in commerce between the States, and like any

other property may be taxed when owned by a citizen

of the State. A tax may also be laid by a State upon

the capital or stock invested in vessels by its citizens.''

' Liverpool Ins. Co. v. Mass., 10 Wall. 5G6 ; Cooper Manuf. Co. v. Fer-

guson, 113 U. S. 727.

2 Walcott V. People, 17 INIlcli. 68; Southern Exp. v. Hood, 15 Rich. G6
;

Southern Exp. v. ]\Iayor, 49 Ala. 404; Osborne v. Mobile, 16 Wall. 479.

3 Nathan v. Louisiana, 8 How. 73; Ex parte Martin, 7 Nev. 140.

* People V. Thurber, 13 111. o04 ; Paul v. Alrginia, 8 Wall. 168.

6 Howell V. Stale, 3 Gill, 14; State v. Charleston, 4 Ptich. 286; People

V. Commissioners. 48 Barb. 157; Perry v. Torrance, 8 Ohio, 521.
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rropovtv i]iii)()rt(M] into Ji Sl;itc inr the purposf-s of
sal(% hiis giv{>ii rise to in;my pcrpIcxiDi,' (lucstions relat-

ing to the power of ro^ulal in- the same, hy ivcpiirinir

parties to obtain licenses helore sellini^. 'i'lie word
"import" as jndicially defined does not reler to articles

transporter! Iroin one State to anotli(>r, but to arlifbs

imi)orted from foreign countries.^ 'I'lierefore in a iv' ii-

tucky case, it was held that a State having ]\<) port (d"

entry at Avhicli foreign goods could be admitted, was
not so situated as to be chargeable with lavinir a tax

upon inn)orts, and that taxing whatever propcrtv was
found witliin its limits was only an exercise of its police

powers, and not an attempt to regulate commerce.-

The subject of the taxing power of the States as exer-

cised over their internal commerce, w^as thoroughly ex-

amined in the case of Brow^n v. Maryland,' and the ])rin-

ciple was there settled, that an article authorized l)y a law
of Congress to be imported continues to be a part of the

foreign commerce of the country, while it remains in the

hands of the importer for sale, in the original bale,

package, or vessel in which it was imported; that the

authority given to import necessarily carries with it the

right to sell the imported article in the form and shape

in which it was imported; and that no State, eitlier by

direct assessment, or by requiring a license from the

importer before he is permitted to scdl, can imp()S(^ anv

burden upon him, o'r the property imported, beyond what

the law of Congress has itself imposed. But tliat when

' Woodruiry. Parlmn, 8 AVall. 123.

2 Beall V. State, 4 Blackf. 107.

3 12 AVheat. 419. The decision in Brown v. ^rarijland has always been

received as the leadini; exposition of the jurisdictional limits of Congress,

over movable property transported among the States. It has become a

beacon-light in our constitutional jurisprudence destined never to l)e quenched,

and forty-five volumes of the Supreme Court Reports, in eacli of which it

has been re-affirmed in some one of its manitold asjiects, bear witness to

the undiminished coufideuce reposed iu the soundness of its conclusions.
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the original package is broken up for use, or for retail

by the importer, and also when the commodity has

passed from his hands into the hands of a purchaser, it

ceases to be an import, or a part of foreign commerce,

and becomes subject to the laws of the State and may

be taxed for State purposes and the sale regulated by the

State Hke any other property. The protective power of

Congress over it continues, until the commodity has

ceased to be the subject of discriminating legislation as

a foreign import/

A State may impose a tax upon capital invested

in products on shipboard in the course of exportation

to foreign countries, or in transit from one State to

another for purposes of such exportation, for this is

a tax upon the personal property of the citizen, and not

upon the exports;" in like manner it may lay tax upon

the capital of merchants without regard to the articles

in wdiich they happen to deal."^ Hence the conveyance

of goods from State to State, by way of interchange,

will not exempt them from taxation or the operation

of laws regulating their sale/ For it is the capital

invested, and not the goods, which is taxed, since these

are not properly subject to taxation upon merely enter-

ing the State, but only when they have changed their

condition and become part of the taxable property of

the State, within the meaning of its assessment laws/

Again, while a State may impose taxes in the way of

licenses upon all pursuits and occupations within its

limits, it cannot lawfully do so where the license tax re-

quired for its pursuit is in effect a tax upon the goods

' License Cases, 5 How. 504; Welton v. State, 91 U. S. 275.

2 People V. Tax Com., 104 U. S. 466 ;
S. C. 17 Hun, 255.

3 License Cases, 5 How. 504 ; Raguet v. Wade, 4 Ohio, 107 ;
Smith v.

People, 1 Parker Cr. Cas. 583.

* State V. Pinckney, 10 Rich. 474.

5 State V. Kennedy, 19 La. Ann. 397.
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themselves, as, for instance, wlicrc a State l;i\v imposes a

tax U[)()ii the sale of goods, which are not ot' the ;4;rn\vth,

product or nianufacture of the State. Were such h^ns-

latioii permitted, it would operate as an ahsohite e\( lu-

siou of certain goods between the States, whicli, thoui^di

favorable to the interests of one State, wonld he injuri-

ous to the interests of otlu^rs. This discrimination

against the products of sister States wonld constitute a

tariff upon inter-state commerce.'

Corporations.

Corporations not being citizens, w^ithin tliat clause of

the Constitution which declares tliat " the citizens of

each State shall be entitled to all the privileges and

immunities of citizc^ns in the several States," can be

made the subjects of any form of discriminating taxation

which a State may choose to impose. Thus it may lay

a tax upon a corporation as an entity existing und(T its

laws, as well as upon its capital stock, or its se[)arate

corporate property. And the mannc^r in wliicli its value

shall be assessed, and the rate of taxation ho weaver

arbitrary or capricious, are mere matters of legislation.

-

The exercise of the authority whicli every Stat(^ pos-

sesses to tax its corporations and all their proj)erty, real

and personal, and their franchises, and to graduate the

tax upon such corporations according to tlieir business

or income, or the value of their property, wliere this is

not done by discriminating against rights held in otlu^r

States, and when the tax is not on imports, expert^ or

tonnage, or transportation to other States is not in con-

flict with the constitutional power of Congress.^

' Welton V. State, 91 U. S. 275.

2 IMinot V. P. W. & B. R. R. Co., 18 Wall. 2('6.

3 State Tax on R. R. Gross Receipts, 15 Ibid. 284.
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Moreover corporations being creations of local law

enjoying the special privileges appertaining to a fran-

chise, have no implied powers, bnt only snch as are

specifically granted. Outside of their own birth-place

they have no absolute right of recognition. Other

States may admit or reject them as they please, or

restrict their operations in any manner however vexa-

tious or arbitrary. Consequently, their contracts cannot

be enforced within the limits of other States, without

the previous assent of those States, who may also annex

to it such conditions as they see fit.^

In correspondence also, w4th this sovereign authority

of States to tax the property of corporations, they may

exempt particular parcels, or the property of particular

persons or corporations from taxation, either for a

specified period or perpetually, or may limit the amount

or rate of taxation to which such property shall be sub-

jected. In all these various forms of taxation or ex-

emption, they are simply exercising their unquestioned

powers of sovereignty. The hinge upon which this

right of discrimination turns is the special privilege con-

ferred upon corporations, or citizens in the form of a

franchise. Any peculiar privilege conferred by a State

upon a citizen removes that citizen from the operations

of the Constitutional guaranty above cited, and applies

universally to all classes of persons whether natural or

artificial. The person or corporation enjoying this con-

cession occupies an extra-political status, and is no

longer on the plane of ordinary citizenship in such

States. Some new right has been added, but of a local

character only. Hence the disabilities of alienage in

other States include public officers, receivers, executors

and administrators, guardians, trustees and committees.

Such persons can legally claim no extra territorial recog-

' Paul V. Virginia, 8 Wall. 1G8.
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nition of tlicir pow^-s by sister Slates, })ut inu>t iirst

await their voluntary assent.

Whenever k'gislation does not diseriniinate a^^^ainst

the residence of citizens, so as to work [)ra(ti(al lianii to

their '' privih^ges and immunities;" or a:;aiust the place

of production of domestic ^^^oods, so as to amount to a

prohibitory exclusion of them from an open market, a

State may exercise its right of sovereignty over all

property owned by its citizens, or found within its

borders;^ or upon any business or occuj)ation carried

on upon its soil. Thus imposing a tax upon a non-

resident trader by requiring a license to be taken out

by him, was held not to be a regulation of commerce,

because while residents of the State were taxed on their

property, he could not be, and the license was properly

a tax on his business and not on his alienage.'- So a

State may impose a tax upon the business of a tel(^gra[)h

company,^ or upon the sale of liquor introduced from

another State, when a similar amount is collected as a

tax within that other State.^ Again, a State may impose

a penalty on the sale of articles not the product of the

United States
;'"'

or impose a tax on the sale of articles

manufactured in the State.^

TxsPECTiox Laws.

Inspection laws belong to tlie ])olic(^ ])owers of a

State. They are designed to ascertain whether any ])av-

ticular articles of merchandise are lit for connnerce ; or

' Speer v. Comni., 23 Gratt. 635.

2 Sears v Commissioners, 36 Ind. 26 7 ; Commissioners r. Olter, 6 7 M;is<.

493.

3 West. Un. Tel. v. liielimond, 26 Gratt. 1 ; Ibid. r. Mayer, 2s Ohio St.

K 539.

* Hinson v. Lott, 8 Wall. 148. ^ i\^..^\\ j.. State, 4 lilaekt". lU7.

® Downliam v. Alexandria, 10 Wall. 173.

21
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for human consumption; or what measures are neces-

sary for the protection of the puhhc health, by the in-

spection either of domestic provisions, drugs, poisons,

ilhiminating oils, spirituous hquors, and fulminating

substances, as also the quarantining of men and animals,

etc. etc.

A State has such plenary powers in these various

directions, that it becomes superfluous to attempt any

enumeration of cases in which those powders have been

upheld when questioned. A few leading ones will suf-

fice. Thus, a State may require that horses and cattle

be landed at a designated spot provided by it, and may

charge the owners for accommodations furnished there.

Or, it may require all the cattle slaughtered in a certain

district to be brought to the stockyards of a corporation

created by it for that purpose.^ Or, again, it may im-

pose a penalty upon those who sell a particular article

brought from another State, and allow a fee to the in-

specting officers."

Taxation that is in Conflict ttith the Powers

OF Congress.

It is well settled, as elsewhere shown, that a State

may tax the capital of its citizens whether at rest or in

motion ; may tax a particular business or occupation by

whomsoever carried on within its borders, and even im-

pose a penalty upon the sale of particular goods. What
then may it not tax %

A State may not tax, even for hospital purposes the

officers and crew of a vessel licensed by the United

States, because Congress having exercised this power,

• State V. Pagan, 22 La. Ann. 545 ; Slaughter-house Case, 16 Wall. 36.

2 State V. Fosdick, 21 La. Ann. 256 ; Bd. of Hay Coram, v. Pleasants,

23 Ibid. 349.
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the State cannot tax the occupation of ;i mariner em-
ployed in tlie foreign or coastin*^ trade. Nor tax a ves-

sel temporarily entering its ports for purposes of ( (,ni-

merce, if the home port is in anotlier State. Nor coin-

pel it to pay a fee to a portvvarden, whether he render

or not any service to it.^

It may not tax passengers coming into the ports of

the State, because this is a regulation of conmierce,^

although it may exclude them if paupers, vagrants, luna-

tics, or criminals, since this is an exercise of its police

power.^

But it may not tax an alien after he has landed, for

the mere privilege of residing in the State, except on
the same basis as other residents. Ilis property or liis

occupation may be taxed, but not his alienage.^

It may not tax freight taken up within the State and
carried out of it, or taken up outside the State and
delivered within it, or any form of freight other than

that taken up and delivered within the State, because

the transportation of freight as the subject of com-

merce is a constituent part of commerce itself, and the

tax is imposed, not upon the commerce, but upon the

freight carried and because carried.^

1 It may not tax persons for the privilege of passing

through it. Consequently a special tax on railroad and

stage companies, or any other common carrier, for every

' People V. Brooks, 4 Denio, 4G9 ; Hays v. Pacific Mail Steamship Co.,

17 IIow. 596; St. Louis v. Ferry Co., 11 Wall. 423; Steamship Co. v.

Port Wardens, 6 Ibid. 31 ; Moran v. N. Orleans, 112 U. S. 09 ; Spraigue v.

Thompson, 118 Ibid. 90.

2 Passennrer Cases, 7 How. 283 ; Henderson v. Mayor, 92 U. S. 59

;

People V. Downer, 7 Cal. 1G9; State v. Constitution, 42 Cal. 578.

3 Mayor v. INIiln, 11 Pet. 102; Ex parte Ah Fong, 3 Sawyer, 144.

* Lin Sinfr y. Washburn, 20 Cal. 534.

6 State Freight Tax, 15 Wall. 232; State v. Del. L. & W. K. K. Co.,

30 N. J. 473; AVabash K. H. Co. v. Illinois, 118 U. S. j57; Fargo v.

Michigan, 121 Ibid. 230.
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passenger carried out of the State by them is a tax on

the passenger for the privilege of transit, and not a tax

upon the business of such companies.^ Xor does it

matter in what terms such tax is imposed, whether

directly upon the passenger, to be collected by the

carrier, or vice versa.

It may not impose a tax upon coal or other products

of the State transported to markets outside of its limits,

since this would be tantamount to an export duty.^

Nor, if the tax is imposed upon all such freight in

gross, is its invalidity cured by the fact that portions of

that freight are intended for internal transportation

alone, since the Act having for object the taxation of

inter-state commerce is ah initio void. It cannot be

validated by the embodiment of otherwise lawful pro-

visions.

So, also, imposing a tax upon lumber floating down a

river, in the course of transportation to another State,

is a regulation of commerce and void."^

Any Act of Congress which authorizes the importa-

tion of an article authorizes its sale, that sale being an

ingredient of commerce. And any tax or charge levied

by a State upon the introduction of an article and its

incorporation with the property of the State, is an inter-

ference with the power given to Congress to regulate

commerce.^ Xor can a State tax the commerce of the

United States, in order to defray the expense of exe-

cuting its police regulations.^

' Crandall v. Nevada, 6 Wall. 35; State v. P. W. & B. R. R. Co.,

4 H oust. 158; People v. Raymond, 34 Cal. 492; Pickard v. Pullman

Southern Car Co. and Tennessee v. Ibid. 117 U. S. 34, 57.

2 State V. Cumb'n & Penna. R. R. Co., 40 Md. 22.

3 Carson Riv. L. v. Patterson, 33 Cal. 334.

4 Brown V. State, 12 Wheat. 419.

5 Passenger Cases, 7 IIow. 283.
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Guaranties to the States and their Citizens.

In considering the attitude occupied l)y tlie St;ites

towards the General Government, it is necessary to hear

in mind that, although the basis of that government is

national and all sovereignty resides in and originatc^s

with the people of the United States, there were in

existence at the formation of the Constitution thirteen

independent colonies, or States, whose people, without

destruction of their political autonomy, consented to

merge so much of their sovereignty into tliat of tlie

people of the United States as was necessary, in order

to establish a supreme Federal government over all, but

of defined and enumerated powers. This left the States

and the General Government each supreme within the

sphere of its own appropriate jurisdiction. The only

qualification to this exercise of local sovereignty, on the

part of the States, is in the matter of the ownership of

their soil, the title to wdiich is inalienably fixed in the

people of the United States.

This fact being admitted, it is immaterial to our pur-

pose to determine how short was the interval between

the surrender of the independence of any one colony,

and its immediate resumption of the powers of a State

wdtliin the Union. Historically viewed, " the States

severally continue the colonial organization, and united

they hold the sovereignty that was originally in the

mother-country."^ Such is the language of Brownson,

and it unfolds the same doctrine of the transference of

sovereignty, by national continuity, as was laid down by

C. J. Jay, in Chisholm v. Georgia."

In like manner the powers of the Continental Con-

gress from the first meeting in September, 1771, to the

• American Republic, p. 222. « 2 Dall. 419.
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ratification of the Articles of Confederation on the 1st

of March, 1781, were revohitionary powers, and were

derived from the people they represented, such powers

being expressly given through the medium of State

conventions or legislatures. The Colonial system ex-

pired with the Revolution, and that of the Confedera-

tion took its place, bringing with it a radical change

in the hegemony of the States, which was not settled

until the formation of the Constitution.^ It was by

this process of political transmutation that the States

became by distinct appellation, and territorial separa-

tion, so many qualified sovereignties within the Union

possessed of separate and distinct rights from those

of the people, or the General Government. Whatever

powers were bestowed upon them by their own con-

stitutions were made subject to express limitations, so

as to maintain them in direct harmony and subordina-

tion to the Federal Constitution.

Nevertheless, the express powers granted in the Con-

stitution to the Federal government, and the limitations

affixed to their exercise, have reference to it alone.

These limitations, in consequence, do not apply to the

several States. The autonomy of the States, with corre-

sponding powers for domestic and local government, has

been preserved as far as practicable. Therefore, the re-

strictions upon the powers of State governments are

purely negative, requiring them simply not to infringe

upon express provisions in the Constitution addressed to

them ; and not to violate those implied in that instru-

ment, or in the grants of power to the General Govern-

ment. So long then, as the several States assimilate

their Constitutions to that of the United States, so as to

harmonize the general guarantees given to the citizens,

together with those secured to the Nation at large,

» Ware v. liylton, 3 Dull. 199.
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they may make any provisions in their ori^anic laws

which may he agrcoahh' to their own citizens.'

Inasmuch, however, as a too hheral and strained con-

struction Iiad heen put \\\)n]i this doctrine of Si.ile

sovereignty, particuhirly in respect to the colored popu-

hition of the Southern States, even after tlu.' destrnction

of slavery, the Thirtec^nth, Fourteenth, and J-'ifteenth

Amendments were adopted as additional constitutional

guarantees in their behalf, and Congress was empowered

to enforce this article by ap})ropriatc legislati(jn. \]\

these three AnuMiduients, certain omissions in the Con-

stitution were r(^[)aired, and that instrument was nuide

the dominant model for the determination of the civil

rights of all persons by State governments, except in

those matters exclusively belonging to the exercise of

their police powers.^

The United States shall guarantee to every State in

this Union a llepublican form of government, and shall

protect each of them against invasion, and on applica-

tion of the Legislature, or of the Executive (when the

Legislature cannot be convened) against domestic vio-

lence.— (Jlr^. IV., § 4.)

This is the first and mcst important guarantee made

by the General Governnu^nt, in its corporate capacity,

to the States. The preand)le to the Constitution having

declared it to be the will of the people of the UihUtd

States to form a more pc^-fect Union, that instrument

proceeded in all its parts to establish a ])(Mnocratic

Republic, whose government, whether Ted(>ral or State,

' Barron v. Mayor of Baltimori", 7 Pet. 24.'); ^Nlurpliy r. Tlu' l\'«>iiK', 2

Cowen 815: Barker i\ The Peoj)!.-, 3 Il)i(I. GSG.

2 SlaiiLrhter House Case, 16 Wall. ,'}G ; U. S, v. Cruiksliaiik, 2 Otto, 5-J2;

Civil Ri^rhts Cases, 109 U. S. 3.
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should be everywhere administered by representatives

of the people. The original thirteen States having

formed this Union by the ratification of the Constitu-

tion, required no enabling Act of Congress to authorize

them to frame a State Constitution of their own. As a

historical fact, they had already been invited to do so

by the Continental Congress at the outbreak of the

Revolution, in order to locally assist their independence

of the authority of the British Crown, and for this pur-

pose, had established a republican form of government

in each of the colonies.^

The introduction of this clause in the Constitution

was therefore in logical consistency with that scheme

of future government which they were then construct-

ini^. Having formed a more perfect Union of republican

States than existed under the Articles of Confederation,

it was necessary to its perpetuity, that the republican

character of local government should be forever main-

tained, as a sine qua non of State autonomy. No broken

link could be permitted in such a chain of political

hegemony.

' ]Many of these States framed Constitutions of so republican a character

as not to need any extensive revisions in order to harmonize them with the

Federal Constitution.

New Jersey adopted a Constitution, July 2, 1776.

Delaware " " " Sept. 20, 17 76.

Maryland " " " Nov. 8, 17 76.

Pennsylvania " " " Sept. 28, 17 76.

North' Carolina " " " Oct. 18, 1776.

Georgia " " " Feb. 5, 17 77.

New York " " " April 20,1777.

South Carolina " " " March 26, 1776.

Virginia (Bill of Rights) " May 6,1776,

New Hampshire adopted a " Jan. 5,1776.

Connecticut " " " 1776.

Rhode Island and Connecticut did not, at the period of the Revolution,

like the other States, adopt a new Constitution, but continued the form of

government established by the Charter of Charles IL, each making only

such alterations as were indispensable to its new political condition.
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Since tli(^ a(l()[)ti()ii of the Constit ulioii, tlic question

oi (Iccidiiii,^ what ('oiistitut(\s ;i ro[)ul)lic;iii tnnii of i^roM-i-u.

mcnt has always devolved upon Con<j^ress. The (picNiion

is a political one and not to he answered in a judicial

trihunal. In the case of Luther t\ Borden,^ Cliicf Justice

Taney said, '' It rests with Congress to (h.'cide what

government is the estahlisluMl one in a State. V()\\ as

the United States guarantee to each State a repuhlican

government, Congress must necessarily decide what

government is estahlished in the State, before it can

determine whether it is republican or not. And wlicn

the senators and representatives of a State are admitted

into the councils of the Union, the authority of the

government under which they are appointed, as well as

its republican character is recognized by the proper

constitutional authority."

This guarantee of a republican form of government

does not, however, designate any particular government

as republican, nor is the exact form to be guaranteed

especially mentioned. " The guarantee," says C. J.

Waite in Minor v. Happersett,- " necessarily implies a

duty on the part of the State themselves to provide such

a government. All the States had governments when
the Constitution was adopted. In all, the people j)ar-

ticipated to some extent, through their representatives

elected in the manner specially provided. These govern-

ments the Constitution did not change. They were

accepted precisely as they were, and it is therefore to

be presumed that they were such as it was the duty of

the States to provide. Thus we have nnniistaka])l(^

evidence of wdiat was republican in form within tlie

meaning of that term as employed in tlu^ Constitution."'

The practical interpretation of this decision is, that, a

» 7 How. 42: Powell v. Boon, 43 Ala. 469. ^ 21 How. 175.
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republican form of government in a State means a

political society which acknowledges its subordination

to the Federal Constitution, and administers its govern-

ment through representatives of the people elected in

the manner specially provided by its own Constitution.

Within this broad margin of definition, it will be readily

inferred that a republican form of government does not

imply the necessity of either universal or unqualified

suffrage, or the absence of property qualifications.

Some restrictions upon voting are quite compatible with

the exercise of popular government. It is only when

these restrictions discriminate against persons in a

manner prejudicial to their civil rights, and political

interests, that they infringe upon their privileges and

immunities as citizens.^

Under this view of the guarantee of the United States

to each State, Congress as the political department of

the government, has the power to legislate for the pur-

pose of re-establishing the broken relations of a rebel-

lious State with the Union. And in establishing a new

government within such a State, it may require that its

Constitution shall contain any measure which Congress

has the power to enact and enforce.^ This necessity of

interference, and of imposing conditions, arose out of the

fact that constitutional government having been entirely

destroyed, and legal State authority ceasing to exist by

the promulgation of the Ordinance of Secession, the

duty devolved upon Congress (after the restoration of

the authority of the United States over these dismem-

bered portions of the Union) of re-establishing State

' State V. Woodruff, 2 Day 504 ; Opinions of Justices of S. J. Court, 18

Pick. 575; U. S. v. Anthony, 11 Blatchf. 200; U. S. v. Cruikshank, 92

U. S. 542; Minor v. Happersett, 21 Wall. 1G2.

2 Shorter v. Cobb, 39 Geo. 285; Hardeman v. Downer, lb. 425.
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govrrnmcnts, r(>[)iil)lic;ui in fonn, under the (-(jiitrol (jf

and with tlio ai)|)r()val of tlic national i,^ovrrnnicnt.'

Consequently the President's rroclaniatioii of Juno
17, 18G(), declaring that the Kehellion had in its revolu-

tionary progress de[)rived the people of those States of

all civil government, appointini^^ nieanwliilo a pioviMonal

Governor, and ordering the election and assenihlai^e of a

convention to form a new Constitution and State govern-

ment, was strictly in accordance with this article of the

Constitution. These States did not cease to he memhers
of the Union because of the Ordinance of Secession, nor

did their citizens cease to be citizens of the United
States.2 j^ Q|.}^gj, words neither the States nor their

citizens acquired a foreign character, during the period

of insurrection. While their relations to the general

government were suspended and changed, they were still

not annulled.*^ And the reconstruction Acts passed hv

Congress were in the nature of necessary revivals of

State governments, republican in form, by removal of

the causes which had interrupted their continuance.^

These Acts became, therefore, the self-evident exponents

of the indissolubility of the United States, under the

cohesive power of this constitutional guarantee.^

The duty of the States to maintain a republican form

of government within their own limits, implies the duty

of resorting to all necessary means for suppressing

' White V. Hart, 13 Wall. 646.

But these new New State Constitutions, altlioiigh aj)])rove(l by Conuross

are not to be construed as Acts of Congress, being the voluntary act ot' the

State performed without the coercion of the j)olitical departuunt ol' the

Government.

2 Texas V. White, 7 Wall. 700. 3 Wiiite v. Hart, 13 Wall. OAG.

* Blair v. Kidgely, 41 ]\Io. 63.

5 In the several Reconstruction Acts, the language employed fully sus-

tains this view, where it declares that the State in (juestion " Shall be enti-

tled and admitted to representation in Conr/ress as a State of the i'nion,

when, etc:" Vid. Acts of June 25, 18G8, 15 Stat, at Large 73; Act of

March 2, 1869, 14 Ibid. 429; Act of March 23, 1867, 15 Ibid. 4.
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domestic rebellion. The term " lawful" imposes no

restriction upon the States, in respect to the employment

of means found within themselves for this purpose. If

the civil authority be not sufficient they may invoke the

military power. They could not call upon a neighbor-

ing State, however, to aid them in executing their law^s,

any more than upon a foreign power. But in suppress-

ing an armed opposition, they may resort to the rights

and usages of war, in the same manner as any established

government, and the exercise of such authority cannot

be questioned by the Courts. Should the power of the

State however prove inadequate to the re-establishment

of its civil authority, then and then alone, can the

general government intervene, either upon the applica-

tion of the Executive, or the Legislature, or, as in the

case of the seceded States, upon prima facie evidence

of the overthrow of lawful State government within the

terms of the Constitution.

But no State can lawfully maintain a permanent

military government from the mere apprehension of

future domestic insurrection. The reason for exercising

at any time a military authority, must be a present and

pressing one. It is not sufficient that the necessity may
arise, or is even near at hand ; because, until the civil

authority has exhausted all its powers, the military be-

ing its subordinate, cannot assume the reins of govern-

ment. It may, indeed, aid the civil authority in dis-

charging its functions, but it cannot supplant it until

the latter is first dethroned. The military power as a

dominant instrument of State sovereignty can only be

exhibited during such an actual crisis. And even then

the writ of liaheas corpus could not be suspended.^

^ Luther v. Borden, 7 How. 1.

Vid. Act of February 28, 1795 (1 Stat, at Large, 424), authorizlnnr the

President to call upon the militia of other States to su[)press domestic in-

surrection in any particular one. Also, Act of July 13, 1861 (12 Ibid. 257).
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"Akt. IV. ^ 1. Full l";iilli and credit shall he irivcii

in ciich Statt^ to the |)id)lic acts, records and judicial

proceedings of every other State. And the Coni^a-ess

may by general laws prescrihc the manner in which

sncli acts, records and proceedini^s shall he proxc d, and

the effect tliereof.

''§ 2. The citizens of each State shall he entitled to

all privileges and immunities of citizens in the several

States."

Judicial records form part of the municipal liistory of

a State. They afford documentary evidence of changes

in the civil rights of its citizens and otliers who have

placed themselves within its jurisdiction, Owini^^ to

diversities of procednre employed in the various States,

and which may be invoked by non-residents in order

to enforce similar rights and to obtain similar remedies,

Congress, by Act of INfay 26, 1790,^ and the supple-

mentary Act of March 27, 1(S()4,- prescribed the mode
of authenticating Legislative Acts and judicial records,

so as to secure uniformity throughout the country.

Under the above guarantee afforded by tliese two

clauses of the Constitution, that the laws of each State,

by a species of necessary comity, shall protect the citizens

of other States in enforcing through its appropriate

tribunals any judgment against one of its citizens, or

any lien upon property within its jurisdiction, excry

citizen is entitled to the privileges of the civil machinery

of every State, on a similar footing with its own citizens.

Subject therefore, to the qualification that the judicial

proceedings are always open to inquiry, as to the juris-

diction of the Court which entertained them, and as to

proper notice to the defendant, the judgment of a State

Court, not reversed by a Superior Court having juris-

' 1 Stat, at Large, 122.

2 2 Ibid. 298 ; U. S. Revised Statutes § 905.
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diction, nor set aside by a direct proceeding in equity,

is conclusive in the Courts of all other States where the

subject matter in controversy is the same/ Wherever

the jurisdiction has attached, the proceedings are vali-

dated ; the parties have had their day in court, the

judgment is conclusive for all purposes and is not open

to any inquiry upon its merits.^ The Act of Congress

not only provides for the admission of such records as

evidence, but by their proper authentication, declares

their effect, so that, if a judgment is conclusive in the

State in which it is pronounced it is equally conclusive

everywhere.^

The object of the constitutional provision was to

strengthen the bonds between citizens of the various

States, by facilitating the means for collecting debts.

This it did by preventing the necessity for the repetition

of a legal controversy upon the merits of a claim, after

a valid judgment had been rendered upon it, in a com-

petent State Court, but the execution of which, against

either persons or property, required to be enforced

through the tribunals of another State.

As to its effects upon wills when admitted to pro-

bate, it seems doubtful whether the decree does more

than furnish conclusive evidence of the validity of the

will, as affording title to things within the jurisdiction of

the Probate Court, but not beyond. For being a decree

in rem it is confined to things within the particular

State. The "full faith and credit" to which it is

1 Christmas v. Russell, 5 Wall. 290 ; Mills v, Duryee, 7 Cranch, 483
;

Hanleyr. Donohue, 116 U. S. 1 ; Renaud v. Abbott, 116 Ibid. 2 77 ;
People

V. Dawell, 25 Mich. 24 7 ; Green v. Sarmiento, 3 Wash. C. C. 17.

2 Hampden v. McConnel, 3 "Wheat. 332 ; Nations v. Johnson, 24 How.

203; D'Arcy r. Ketcham, 11 Ibid. 165; Bissell r. Briggs, 9 Mass. 462;

Green v. Van Buskirk, 7 Wall. 139; Maxwell v. Stewart, 22 Ibid. 77 ;
Ins.

Co. V. Harris, 99 U. S. 331.

3 Story on Const. § 1313.
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entitled, decides iiotliiiiij^ in another State as to titles to

thiiii^s situated there.'

The ohjcH'ts accomplished l)y it were, tlu'refore:

1st. To place all the puhlic acts, records, and judicial

proceedings of each State on an e(inal lootinii; jjetore

the law in every other State.

2d. To provide one general law for authenticating

sucli acts, records, and judicial proceedings, so as to

give them validity before every tribunal in the hnid.

3d. To declare what the effect of such authentica-

tion should be upon the Court, or officer, to whom the

record was addressed. This provided the necessary

means for giving to all valid judgments the conclnsi\e

ness of judgments upon the merits, whenever it is

souglit to carry them into judgments by suits in the

tribunals of other States.

The difference between such a judgment and a forciicn

judgment, wdiich it would otherwise resemble, is due,

therefore, to the above clause of the Constitution and

the Act of May 26, 1790; for itliile the foreign judg-

ment w^ould be only prima facie evidence of a debt to

sustain a new action of debt upon it, that judi^nnent is

now made conclusive on the merits; and to it full fai^h

and credit shall be given, when autlnnitieated in the

maimer prescribed by Congress.

Necessarily, also, while the authc^nticated judgment

is made a debt of record not exaininahle upon its merits,

it does not carry with it, in another State, tlie rii:ht to

an immediate execution against either the propertv or

the person. To give it that force and efficiency, it

must first be made a judgnuMit tln^re, and can he exe-

cuted subsequently only in conformity with the laws uf

that particular State.^

' Bowen v. Johnson, 5 R. I. 112; Olney v. Angell 5 Ibid. 19«.

2 McElmoyle v. Cohen, 13 Pet. 312 ; Gibbous i*. Livingston, 6 N. J. 236

;
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The clause can only give validity to a judgment duly

rendered by a competent Court against those who ap-

peared to defend, or were duly notified to appear. It

cannot validate a void decree, or cure defects relating

to jurisdiction or want of notice to defendants.^

Inasmuch, however, as this " full faith and credit"

relates only to the substantive merits of a judgment.

States may, in the exercise of their sovereignty, limit the

time for enforcing remedies upon judgments recovered

in other States. And as rules of prescription remain

within the power of every State, it may fix a less or

larger time for the enforcement of such claims, or alto-

gether bar such suits, if not brought within the statutory

time. A plea of the Statute of Limitations is a plea to

the remedy, and consequently the lex fori mnst prevail."^

For obvious reasons this provision attaches only to

judgments in civil actions, and criminal prosecutions

remain unaffected by it. The Constitution leaves to

each State the exclusive power of dehning and punish-

ing crimes committed against its sovereignty. Subject

only to the restraints imposed upon it as a member of

the Union, each may regulate its criminal procedure

independently of all others."^ Even in the extradition

of fugitives from justice, the Executive of a State is

free to act as he may see fit, since Congress cannot

coerce a State officer to perform any duty by Act of

Congress, nor can such an officer be compelled through

the judiciary, or any other department of the national

government to surrender a party upon the demand of

Gibbons v. Ogden, Ibid. 285; Cole v. Cunninf;ham, 133 U. S. 107; Han-

ley V. Donohue, 116 Ibid. 1 ; Renaud v. Abbott, Ibid. 277.

' Ogden V. Saunders, 12 Wheat. 213 ; Aldrich v. Kenney, 4 Conn. 380;

Brengle v. McClelland, 7 Gill & J. 434 ; Vanuxem v. Hazlehursts, 4 N. J.

192 ; Duvall v. Fearson, 18 Md. 502.

" McElmoyle v. Cohen, 13 Pet. 312; Bacon v. Howard, 20 How. 22.

^ Coram. V. Green, 17 Mass. 514.
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the Executive of anotlid- St;it(\' The gijvcrninj^^ prin-

ciple there is sok4y tliat of comity.

As TO Privileges and Immunities of Citizens.

In all forms of political society the possession and

enjoyment of civil rights ch^pend upon status. The

principle is fundamental and ind(^pendent of the char-

acter of the government. Even in Commonwealth gov-

ernments typifying contractual relations between citi-

zens, the existence of status is not only tolerated, but

found to be indispensable to the successful administra-

tion of public affairs. The United States are no excep-

tion to this principle of municipal organization. And
although every citizen may feel himself to be a monarch

in plain clothes, the peer and equal of every other, he

is still confined to the pale of his status, and must sub-

mit to the limitations which it imposes.' Popular sov-

ereignty may be fundamental in a government, but it is

not practicable in its administration. There will always

be some citizens who, from minority, sex, crime, or other

legal incapacity are not politically enfranchised.

As elsewhere shown, there are, in our political hier-

archy, two generic classes of citizens of the United

States, viz., organic citizens, meaning inhabitants gen-

erally, but who cannot vote, and political citizens or

electors. The political status of each class being dif-

ferent, there is in consequence a diversity in the privi-

leges and immunities enjoyed by them. Each elector

' Comm. V. Dennison, 24 How. 66.

2 In England the King is the fountain of all privih^cros, whioh arc thereby

deemed to be so many concessions or exemptions granted to individuals or

societies. Privilege in the subject is thus seen to be the offspring of pre-

rogative in the sovereign. In a constitutional Republic, where the only

sovereinn is the law, privileges represent the legal capacity of an individual

based upon his status. Black's Comm., Bk. 3, p. 289.

22
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by changing his domicile may enlarge or abridge some

particular political privilege.

Thus an elector, who moves his domicil from some

State into a Territory or the District of Columbia, loses

his right to vote for President and Vice-President ; while,

on the other hand, a citizen of that Territory or District

who fixes his domicil in some State acquires that right.

Likewise in inter-state removals, electors disfranchise

themselves politically in one locality, to enfranchise

themselves in another, according to the laws of that

jurisdiction. In commercial relations between the

States, the citizens of each carry no extra territorial

privileges or franchises with them. Beyond the right

of free trade and protection against unlawful discrimi-

nation based upon their alienage, they have no exemp-

tion from the operation of the laws of the State they

have entered. So long as they remain non-residents,

they are only commercial citizens trading under the

protection of the laws of the United States. What
then, it may be asked, are the " privileges and immu-

nities of citizens in the several States" as contemplated

by the Constitution'? What is the meaning of these

terms'? Whence their origin, and what do they par-

ticularly describe '?

The terms privileges and immunities may be said to

represent certain advantages in the possession of civil

rights, and certain exemptions from the rigors of the com-

mon law, which, in their results, place their possessors

in a favored position before the law of the land. And
as those terms have descended to us from English

sources, it may be well to remember that from the days

of Magna Charta down to its last re-affirmance in the

Bill of Rights of 1688, the Englishman always claimed

the " rights and liberties'' of a freeman as distinguished

from the thraldom of the churl or villein. With us,
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thoreforo, privil(\i^n\s and iiiiimiiii t ics arc sMionynKjiis

with rights and lihcrtics, and mean all those liindanicntal

rights wliich every IVeenian can claim as a inend>er ot"

our pohtical society, hecansc guaranteed to liim 1»\ the

law of the huid.

At the ado[)tiou of the C'onstitutiou there were slaves

in many States, who not heing citizens, could claim

neither privileges nor inununities. Wy the connnon law

of those States they had no civil rights; their status

forbade it; they did not own themselves. They could

form no legal marriage or other contract, liold no pro-

perty—could make no wills—be(pieath no estate, nor

claim their freedom. The articles of confederation

had distinctly stated tliat the " free inhabitants" of

each of the States should be entitled to all privileges

and immunities of free citizens in the several States.

Viewed in the light of these historical facts it is evi-

dent, that, under the Constitution, the terms " privi-

leges and immunities" have always applied to free-

men alone, and described those generic civil rights

which are at tlie foundation of every free common-

wealth government. They form tlie attributes of per-

sonal liberty in the citizen, and correspond to so many

1 limitations upon the sovereignty of the State. They

are fundamental and inalienable, because the citizen

cannot be deprived of them except by due process of

law.

In an early case, that of Corfield v. Coryell,^ A^'ash-

ington, J., gave a definition to these terms which has

been very generally adopted and reafHrmcHl by tlu^

Supreme Court. This definition includes, first and in

general, " protection by the government ; the enjoyment

of life and liberty, with the right to acquire and possess

» 4 Wash. C. C. 380; Comm. v. Milton, 12 B. Mon. 212; Campbell v.

Morris, 3 H. & McH. 535.
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property of every kind, and to pursue and obtain happi-

ness and safety, subject, nevertheless, to such restraints

as the government may justly prescribe for the general

good of the whole." The Court then proceeds to enu-

merate some of the more prominent of these as follows,

viz :
—

1. The right of a citizen of one State to pass through,

or to reside in any other State, for purposes of trade,

agriculture, professional pursuits, or otherwise.

2. To claim the benefit of the writ of habeas corpus.

3. To institute and maintain actions of every kind in

the courts of the State.

4. To take, hold, and dispose of property, either real

or personal.

5. An exemption from higher taxes or impositions

than are paid by the citizens of the other States.

6. The elective franchise as regulated and established

by the laws or Constitution of the State in which it is

to be exercised."

While the Supreme Court has refused to give any

general definition of " privileges and immunities," con-

fining itself to cases as they arise, there are enough of

these, together with decisions of State tribunals, to show

the direction in which courts have almost universally

leaned in their interpretation of these terms.

The trend of these authorities is towards

—

First. Freedom of action in the citizen to pass from

State to State for any lawful purpose without let or hin-

drance. But in so doing he acquires no political rights

as a sojourner either as to voting or holding ofiice.^

Second. Freedom to trade, and to bring his goods

into any State in the original packages if imported

;

and if not, then such goods may be taxed or a license

• Crandall v. State, 6 AValL 35; State v. Phil., Wil. & B. R. E,., 4

Houst. 158; People v. Brooks, 4 Denio, 469; Passenger Cases, 7 How.

283 ; Ex parte Archy, 9 Cal. 147 ; Willard v. People, 5 111. 461.
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required to Ix* tak(>u out \)\ him, provided the l:i\v hears

equally upon the eitizcns of that particuhir State'

Third. l''rr(>(h)ni ot" action on tho j);trl ol' ihc State to

make any laws lor the goverunicut ot" its own eiti/ens

that are not repugnant to the Constitution of the I nitcd

States, or the laws mad(» in pursuance thcrcot."

Fojtrth. That all citi/cns of tlic I'nitcd States tem-

porarily residing in any State other than that in whi( h

they have tludr doniicil, shall not be deemed or tre;ited

as aliens and foreigners, but shall stand on an e(pial foot-

ing with the citizens thereof, and be entitled to the equal

protection of its laws.^

Fifth. That notwithstanding the above privileges and

immunities, a citizen entering any other State than his

own enters only as a citizen of the United States, and

not as a citizen of the State in which he may happen to

have his domicil. He carries with him only his civil,

and not his political rights. In leaving his own State

he leaves behind him all franchises and privileges of a

local nature born of that jurisdiction. AVhoever volun-

tarily enters any State subjects himself to its laws, and

can acquire no peculiar privih^ges, except upon tlie

same conditions as its own citizens.^

' State Tax on Railway Gross Receipts, 15 Wall. 284 ; Welton r. State,

91 U. S. 275; State v. Robinson, 49 Me. 285; State r. Kennedy, U> La.

Ann. 397; License Cases, 5 How. 504; State v. Pinckney, 10 Rich. 474;

Ward V. Maryland, 12 Wall. 418; Sears v. Commissioners, 36 Ind. 2G7;

Seymour v. State, 51 Alab. 52.

2 Del. R. R. Tax, 18 Wall. 206; Southern Exp. r. Hood, 15 Rich. ^Q\

Nathan »>. Louisiana, 8 How. 73; People v. Thurbcr, 13 111. 554; Liver-

pool Ins. Co. V. Mass. 10 Wall. 5GG ; Osborne v. Mobile, ](] Ibid. 479;

Hinson v. Lott, 8 Ibid. 148.

3 State V. Medbury, 3 R. I. 138; Conner v. Klliott, IS IIow. '.91
: Paid

V. Virginia, 8 Wall. 168; Lcnunon v. People, 'it* X. Y. :>(;2 ; Coniin. v.

Griffin, 3 B. Mon. 208; Ward v. Maryland. 12 WmII. 41s ; MorL^n r.

Neville, 74 Penn. 52; McFarland >•. liutler, 8 Minn. IIG; Davis v. Peirse,

7 Ibid. 13.

"* Lemmon v. People, 26 Barb. 270; Conner r. Klliutt, is IIow, 591;

Reynolds v. Geary, 26 Conn. 179; Comm. v. Milton, 12 15. Mon. 212;

Austin V. State, 10 Mo. 591 ; Minor v. Ilappersett, 21 Wall. 162.
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Sixth. That while a State may not impose a discrimi-

nating tax or other burthen upon non-resident traders,

or citizens of other States, it may prescribe the mode of

commencing and conducting suits or other judicial pro-

ceedings in its own courts, and provide extraordinary

remedies for its own citizens. Hence, it may require a

plaintiff who is a non-resident to furnish security for

costs, or a non-resident executor or testamentary trustee

to give bonds, unless the will contain an express pro-

vision relieving him from the obligation of giving

security.^

Seventh. That while corporations are deemed persons,

although artificial ones, and are entitled to the equal

protection of the laws, they are not citizens even of the

State which creates them. Not being clothed with the

attributes of natural persons, and possessing only such

rights as the Legislature has granted, they are not enti-

tled to all the privileges and immunities of corporations

in the several States. A franchise being the creature of

local law has no extra-territorial validity. Each State

is exclusively sovereign in its dealings with them.^

Eujhtli. This clause is a guarantee to citizens against

the operation of other State laws than those of their

own domicil, consequently it has no application to a

citizen of the State whose laws are complained of."^

' Campbell v. Morris, 3 H. & McH. 535 ; Haney v. Marshall, 9 Ind. 194
;

Bakery. Wise, 16 Gratt. 139; Burloek v. Taylor, 33 Mass. 335; Kincaid

V. Francis, Cooke, 49; McGregor y. Francis, 1 Keyes, 133.

2 Paul V. Virginia, 8 Wall. 168; Bank v. Earle, 13 Pet. 519; Tatem v.

Wright, 23 N. J. 429; AVarren Manuf. Co. v. Etna Ins. Co., 2 Paine, 501
;

Phoenix Ins. v. Comm., 5 Bush, 68; F. & M. Ins. Co. v. Hurrah, 47 Ind.

236; Atty.-Gen. v. Bay State INIining Co., 99 ^lass. 148; Slaughter v.

Comm., 13 Gratt. 767; Firemen's Association v. Lounsbury, 21 111. 511;
State V. Lathrop, 10 La. Ann. 398; People v. Imlay, 20 Barb. 68.

» Bradwell v. State, 16 Wall. 130.
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CriAFrEK VI.

THE LEGISLATURE IN ITS RELATIONS TO ADMINISTRATIVE

LAW.

The distinctions between Legislative, Executive, and

Judicial duties in the functions of government, have

been apparent to all observers, from the first days of

municipal organization. But it is only when viewed

from an ethical stand-point tiiat the inconsistency and
danger of combining them in the same person, or in the

same body, become manifest. Under patriarchal forms

of society, the functions of Legislator, Judge, and Gov-
ernor are necessarily united in the same person. Often-

times, also, they descend in the order of succession to

the family, and transmit an authority to rule which
becomes prescriptive by lapse of time and undisputed

exercise. All royal dynasties were originally private

families which converted themselves into corporations,

for the purpose of obtaining perpetual succession in

their descendants. Whether known as Carlovingians or

Plantagenets, Tudors or Bourbons or Stuarts, tlu^y all

aimed at one common purpose, which was, to establish

patriarchal authority in themselves, and to transmit

personal sovereignty through descent. The possession

of such unlimited power is always a temptation to its

abuse, as history everywhere shows ; and the doctrine

of the divine riglit of Kings to rule, by an accumulation

of all powers, legislative, executive, and judicial in their

own hands, was sim[)ly an invention to cover roval

iniquity witli a mantle of sacreduess, which none could
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remove, under penalty of committing sacrilege. This

doctrine may be justly pronounced the very definition

of tyranny.

'' There can be no liberty," says Montesquieu, " where

the legislative and executive powers are united in the

same person, or body of magistrates." This fundamental

truth in the foundation of popular government was

recognized by the builders of the Republic, and care-

fully incorporated into the framework of our Federal

Commonwealth. It marks every stage in the evolution

of the Constitution as shown in the deliberations of the

Convention that framed it. Nor were they content to

leave that Constitution to patriotism and public opinion

alone for its protection. But forecasting the possible

rivalries of sovereign States, and the encroachments of

competing departments whose boundaries occasionally

overlapped each other, they established between them

the most unique tribunal of arbitration in the world, in

the form of the Supreme Court. That august tribunal,

clothed with an authority above the reach of legislative

or executive control, is made the sovereign source of

law in our land, and endowed not only with the legal

faculty of administering public justice, but with the

higher power of summoning States to its Bar, of decid-

ing controversies between them, and of determining tlie

validity or invalidity of every Legislative Act performed

in the land. It is made the special guardian of the

Constitution which created it, and as such all the statu-

tory powers of the government of the United States are

subject to its judicial scrutiny.

Under a tripartite division of the powers of govern-

ment, it becomes the duty of the Legislature to enact

laws—of the Judiciary to construe them, and of the

Executive to enforce them. Therefore in the United

States, the law-making power neither interprets nor
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enforces its own acts, these (luti(^s dcvolx inj^^ upon tlic

Judiciary aud the Executive. This scpaiatiou of the

departments of <j^ov(^runieut hy iuterposinic constitutional

barriers, is the liiglu^st expression of political sa^^acily

when ap])lied to the esta])lishment of j)opular 'govern-

ment. It disarms the Executive of all tyrannical ])ower

— it deprives the Legislature of the capacity of encroach-

ment upon the territory of other dcpartincMits hy sul)-

jecting its labors to judicial supervision—and lastly it

insures the independence of the Judiciary, by making

it free in its salary and tenure from the trammels of

political servitude to any other departments.

The necessity, no less than the expediency of this sul)-

division of power was early recognized in England, in

those efforts tending towards the rise of the people, which

beginning as early as the thirteenth century in certain

national assemblies termed Parliaments, finally culmi-

nated in the establishment of the Commonwealth. Xo
one can fail to trace, in the successive ynivileges gained

by the English people since the " good" Parliaments of

1340 and 1376, the steady ascendency of popular rights

over royal prerogative. This progress in political enfran-

chisement has steadily continued, until it has become

the foundation for that ultimate equipoise in representa-

tive government which springs alone from acknowledg-

ing the sovereignty of the people, in each branch of its

tripartite administration.

Tracing the growth of legislative bodies from those

primary assemblies of the people whose omnipotence

we have elsewhere adverted to, it follows as a logical

inference, that the legislative ])ower has always been

regarded by writers upon Government as the supreme

authority in the State. And of necessity it must be so

in a representative democracy

—

1st, Because it represents the direct will of the people
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exercising their executive power of self-government in

a public assembly, and

2d, Because it is the organ through which that will

is promulgated in the form of written law.

In the early colonial days of New England the func-

tions of a Legislature combined duties of a judicial

character with those of a law-making body.^ These

provincial assemblies were not restrained by a written

constitution, but acted under the unhmited authority

conferred by charters, as construed by the colonists

themselves. Previous to the year 1636, says Judge

Washburn, theentire judicial work of the Massachusetts

colony was done by the General Court or Legislature.

After that it was ordered that the Governor and rest of

the magistrates should hold four great quarter Courts.

This was the inauguration of the system of executive

Courts, which latter had both a civil and criminal juris-

diction, together with a right of appeal to the general

Court sitting twice a year.^

But this express theoretic view of Legislative power,

which in England has led to the doctrine that an Act

of Parliament cannot be questioned or its authority con-

trolled in any court ofjustice, must, in the United States,

be considered as meaning always power exercised within

the Constitution, and in accordance with the principles

of our social compact. Hence no omnipotence attaches

itself to the power of an American Legislature, even

where the Constitution has imposed no explicit restraint,

because, in the exercise of that power it may have

violated some fundamental maxim of a free govern-

ment.'^

• Connecticut, by Alex. Johnston, in Am. Commonw. Series, p. 57.

2 Washburn, Judicial Hist, of Mass. 32; Emancipation of Massachusetts

by B. Adams, "General Court."
'3

Wilkinson v. Leland, 2 Peters, 627 ; Sedgwick on Const, and Stat. Law,

p. 132.
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111 all r(>[)r(\s('ntativ(' i^^()\('niiii(nts (l(ii\ iii^,^ tlicir noliti-

cal (Ic'scciit troin Ijii^^laiid, ilic son crci^nt v ot" tlir ('(nu-

nionwcalth has accoidiiii^ly hccii (list ril)iil<(l iinioni^r tlircij

co-equal braiiclics, \ iz : 'Hie Jvxcciit i\c, t hr L('L,n>lat Inc,

and the Judicial. This diNisiou ot' powers i> the ( icii-

ture of modern times, and was unknown to the ancients.

It appears also iVom the slowness with which this

separation was accomplished in En<^dan(l, that it Nvas the

result of continuous stvui^^gles against the traditional

rights of prerogative, wlnnher existing in a King or in ;i

constituent Assembly ; and it kept pace with the rise of

power in the people, as the authoritative foundation of

representative government.^ A free government, it is

seen, must therefore be a complicated one, since that

im|)lies a balance of all its powers among themselves

;

while it is only in a despotism that a single will can com-

bine and exercise both the law-nnikingand the law-execut-

ing powder. In the latter case the government is not one

of laws, but of men, not one of general consent among
the governed, but of personal will in the sovereign

alone.

^

In this modern and tripartite division of the powers

of government, each branch is assumed to derive its

authority primarily from the people, and to exercise it

only as permitted by the Constitution. But however

this authority may be ])rescril)ed in words, or however

it may be carried into effect, an entire (>([uality among

these several departments is a practical impossibility.

The preponderance of power will always and inevitably

tend to centre itself in that branch wheri^ tlu^ popular

w^ill is most innnediately repr(^s(>nt(Ml ; that is to say, in

the Legislature. Mr. Mill in his work on lle[)resenta-

^ Palgrave's Knglish Commonwealth, vol. 1, p. 127.

* Tliis is exemplifu'd in the rule of the Civil T.aw declarini: that " Quod

Principi placuit leyis habet viyorem.'' Institutes lib. 1. 4. 1.
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tive Government, when touching upon this subject says

very truly, that "A perfectly balanced Constitution is, in

the nature of things impossible, because, in the practical

application of the powers of Government, some one

branch must inevitably preponderate or take the lead

quoad hoc. If each, being equal, could thwart the

operations of the other, Government would soon be at a

dead-lock, since acting in defence of its own powers it

would never lend its aid to the others. It is only public

sentiment or morality which prevents aggressions by

one branch of Government upon another."^

It will be perceived from this, that the predominant

manner in which any particular department asserts its

authority in the affairs of the General Government be-

comes a test of the public intelligence and morality of

the nation. Thus, where everything bends to the will

of the executive alone, the Government expresses want

of general intelligence in the citizens, coupled wdth

w^eakness of public morals, this is tyranny ;
again, where

everything bends to the will of the Legislature, it

expresses an uncultivated idea of the true character

of representative political majorities, as qualified law-

makers; this is a pure democracy. And lastly, where

the judicial branch is permitted to give tone to the

operations of the Government by interpreting the limits

within which the Executive and Legislative branches

may constitutionally tread, it then becomes a true

Government of laws, and not alone of men.

The development of the British Constitution, from

tlie days of ^lagna Charta and the establishment of

annual Parliaments, has been mainly, therefore, in the

direction of a more definite separation of the three

essential departments of government. This separation

is even yet far from complete ; but suice the Kevolution

• r. 82 et seq.
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of loss, it is i'rh to be, for all practical purposes, suffi-

cient to iiisiir(> the nation a-aiiist .ill possil,!,. (lanj^rrrs

from loyal nsurpatioii. rrcro-ativc has pass( d Irom
th(^ Jviiit,^ to the Connnons and can ne\er he iccaUcd.

'l\w tripartite (li\isi()n A\lii<h conscfpientlv ^mcw out
of tlies(^ modern doctrines of free <,M)V(»riinient, was not
only adopted hy the fonmh-rs of our own, hut i^^n-Mtlv

improvcnl u[)on in th(> ahsolutencss with which this

division was secunHJ. Ijy the Constitution of the liiited

States, and that of every State in the Union, the execu-

tive, legislative, and judiciary d(>partments are assured

an inviolable jurisdiction over their own t(>rritory. In

fact, the pendulum of reform has swung so fir in tlie

direction of popular sovereignty, that it is from usur[)a-

tions of legislative pow^r, more than from any other

source of public authority, that we now have cause for

apprehension. It is true, that the balance-wlieel of

the judiciary constantly exercises its influ(^nce in curl)-

ing any disposition to assume unconstitutional powers.

A barrier is thus erected against tlie enforcement of un-

just law^s. But the judiciary is, nevertlieless, tlie weid^est

of all the departments, and could not execute its own
mandates without aid from sources outside of itself.

Hence, if those mandates are disobeyed, it has no in-

herent power to enforce them. U^lier(>, then, lies the

strength of such a government ] It lies in the mutual

support given by these various departments to each

other, within the constitutional limits prescribing their

sphere of action.

From the first day of tlie organization of our i,^)^ern-

ment, it has beeii felt that whatever might be the rela-

tive strength of any department to defend its(df against

encroachments ; or whatever ascendency a political party

might have over either tlu^ legislative (U* executive

branches, every safeguard must be placed around the
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judiciary to preserve its independence. This depart-

ment has been looked upon as essentially the bulwark

of our civil liberties. The winds of political dissension

may blow, and the waves of party contention may beat

upon Congress or the President, so as to direct, if not

control, their official action, but on our judiciary they

can produce neither shock nor impression. It is placed

constitutionally outside of the sphere of political move-

ments and emergencies. It stands unique, impartial,

inviolable. In this consists its strength ; and its strength

in turn maintains the legal equilibrium of our forty-four

States.

The course pursued by our judiciary has always

accorded with these ideas of constitutional independ-

ence. It has always repelled encroachments upon

itself, and stayed the course of ill-advised legislation.

As early as 1793, the Circuit Court of the United

States felt itself called upon to vindicate the indepen-

dence of the judiciary in Hayburn's case,^ which arose

upon a mandamus prayed for by the Attorney-General

under the Act of Congress of March 23, 1792, impos-

ing certain duties concerning revolutionary pensions

upon circuit courts, and making their decisions revisable

by the Secretary of War and Congress. Chief Justice

Jay, pronouncing the opinion of the Court, held that

" neither the legislative, nor the executive branches,

can constitutionally assign to the judicial any duties but

such as are properly judicial, and to be performed in a

judicial manner. That the duties assigned by this Act

were not of that description, and consequently imposed

no obligation upon the Court to execute them." The

prayer of the petitioner was accordingly denied, and

1 2 Dallas, 409
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the Act of C'onij;r(>ss suhsccjiicntK puri^rcl ,,1' its »nic(,n-

Stitulioualit y hy an iippi-opiiatc ;iiiicii(liii(iit
.

'[\u' iiKlcjx'ndcncc of llio ju(lici;ii\- \\;is iii^ain assailed

in l^i7(), in New \'ork, hy an alLciiipt. on the part of

the Assonihly to pnnisli Jndgc INjttcr oi" the Suprc hkj

Court for 11 hr(>a('h of th(^ privilege of that House, coni-

mitted in issuing an uttaelinient against ont; of its mciii-

bers, wlio had been guilty of a criminal contempt l)v

disregarding a subpoena issued by tlie Court of Over and

Terminer, a criminal branch of the Supreme Court, and

whose process, legally speaking, was not '* ricil ju-ocfj.^s.''^

Judge Potter vindicated fully the riglit of the judiciary

to issue such attachment, being in the nature of

criminal process against a contumacious witness, and

the case against him was discharged. But in discharg-

ing the case, the Assembly did not withdraw from the

position it had taken in charging the Judgc^ with

breach of privilege. It simply exonerated him from

anv intentional wrouf^-doins^. No student of the Con-

stitution can fail to see that Judsre Potter was riirht,

and the Assembly of New York wrong.

^

The necessity for maintaining the independence of

the judiciary, as representing a government of laws and

not of persons, needs no exposition before the eyes of a

citizen of the United Stat(\s. It is sc^lf-evident that the

preservation of this government, if one of laws, nnist

depend chiefly upon that department whose duty it is to

interpret these laws, and to direct their administration.

The moment we deviate a stc^p from this, we revert

either to personal absolutism or democratic anarcliy.

Besides which, the instinctive desire for justice im-

planted in mankind, has very naturally led them to turn

to the judiciary as the least corruptible of the depart-

' ^ Potter's Dwarria on Statutes, pp. 708, 792, Appendix
;
Sedgwick's Const.

and Stat. Law, p. 120.
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ments of government, and to confide to its keeping the

most sacred interests of society.

These postuhitcs in the genesis of representative gov-

ernment show that, in order to inaugurate government,

we must have

—

First. A Constitution, or fundamental law, which

deals with all things, but only in a general way and

"when at rest. This law expresses the permanent will

of the nation.

Second. An administrative law which deals with all

these things when in motion, and therefore expresses

the occasional will of the nation.

Third. That in order to shape the adjective law of

procedure to the substantive law of the Constitution,

we must have assemblies of representatives empowered

to enact laws, of binding obligation upon all to whom
they are addressed.

Representative assemblies as an instrument of govern-

ment have, accordingly, been found necessary in all

forms of democratic society. The cause of this obvi-

ously rests in the inability on the part of the citizens of

any community to discharge, simultaneously, the duties

of governors and stdijects of the State. A delegation of

special powers to an enumerated body of persons, to

legislate for the whole body politic, becomes a speedy

necessity in the development of every free community;

and it is painful to recall how much time, and how
many costly experiments have been required to deter-

mine the proper limits within which a supreme legisla-

tive power could be delegated to a representative body.

Ancient societies never mastered the true principles

of a free representative Assembly. The ancient city-

state was a Federal democracy, but without any system

of representation. It marked the highest conception of

popular government of which the masses were capable.
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Ileiicc, vxru in Atliciis, ^^ll(•l•(• the ]c<^risI;ai\o Assrnihly

consistrd of a imiltitudc iiimilxicd l)v tlioiisaiids, iioth-

iii.i;' liii^dicr than a resolution coidd he pas-cd. On tho

other hand, the docrccs of the Smato were liahh- to he

overthrown by the whoh' body of the pcoplr sittini,^ in

the (j(Mieral Ass(Mnbly.' "The structure and hi>!orv of

tho Ath(Mnau (hMnocracy," says Chancellor Kent, 'Mias

much to warn and \ery little to console the tVieiids of

freedom. From the incurable defect, junon^^ others, of

asscmblmg the people to make laws in masses and not

by representation, and from the waut of a due and well-

definc^d separation of the powers of <4:overnment into

distinct departments, that celebrated ltej)ublic became

violent and profligate in its career and ended in des-

potism and slavery."^

When a law w^as to be enacted, the proposition had

first to be submitted to a Ic(jillative comrnittct, before

whom, also, a board of advocates appeared to contest the

expediency of the new measure. The founder of the

Athenian Constitution, Solon, saw the necessity of lim-

iting the powers of the popular Assembly by crediting a

supreme board emanating from itself, which, l)y reason

of the intelligence, experience, and familiarity with

legal principles possessed by its members, should im-

part a more judicial character to their deliberations.'

Something akin to this will be found engrafted upon

the constitutions of most of the ancient leagues or con-

federacies.

In the history of Roman legislation w(> find tlu^ same

exaction of a higher authority than a mere popular

Assembly for the passage of a law. Hence, its defini-

tion in the Institutes, which affirms that " a law is an

' Brougham's Political Philosophy, 80.

2 1 Kent, Lee. XL, p. 2;V2, n.

' Thirwall's Greece, vol. 2, p. 4tj, and vol. s, p. 91.

23
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enactment established by the Eoman people upon the

rooration of a senatorial magistrate or a consul."^ It

seems donbtfnl, therefore, whether with strict reference

to the power whicli formed the acknowledged source of

law in Home, a senatus considtnm, was in itself a true law.

Even i^^Mscita have been similarly criticised, and if we

admit, as we must, that the only two proper modes of

enactinir bnvs there were throuo^h the comitla curiata

and the comitla cenfnriata, both which were scarcely

more than large town meetings, the above criticisms will

not appear to be without some foundation.

Neither a Senate alone, nor yet a popular Assembly,

seems to have been considered, in even the most rudi-

mentary republics of antiquity, a competent legislative

body. Every political society has, sooner or later, been

compelled to see that for the purpose of securing the

utmost perfection in legislation, it is best that the labors of

one deliberative Assembly should be reviewed by another.

The danger which constantly menaces the law-maker is

that of precipitancy, coupled Avith inadequate prepara-

tion. A deliberate revision of his work by a second

chamber seems the only practical method for detecting

its errors. It is unnecessary, however, to enter into

any historical disquisition upon this intuitive apprecia-

tion of mankind, of the safety of dividing the law-

making Assembly into two branches. It is sufficient to

point to its universality as the best proof of its recog-

nized necessity and wisdom.

Coming down to later times, we find that in the Mid-

dle Ages, congresses of feudal lords often assembled to

determine questions relating to local polity. But these

bodies were generally powerless to execute their decrees,

without the consent of the parties upon whom such

' Lex est quod Po[)ulus Romanus senatorio magistratu interrogante, veluti

consule, constituebat. Instit. Lib. 1, tit. 2, sec. 4.
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laws operated. This w;is tlic c.ii.litiou ,,f Inc;,! irnv,

meiits, botli in TraiKU! and in Jln-land, niitd tin; hc-in-
nin<r of the thirteenth eenturv.' With the tlien cxistui^r

su|)r(«nuiey ot the Church, as an ahnost (•(M)rdinat(i

branch of ci\il authority, ecch-siastical councils wen;
also often held, wliich, besides disposin<^r of (pu-stions

relatin^i: to dogma or discipline, undertook to interfere

ill secular matters, even to the extent of prescribing

material pcuialties, and thus of entering into the (h)inani

of municipal government. Concurrent liistorv would
seem to point to the States General of Trance (an

Assembly constituted of representatives from the three

orders of the nation, and convoked by Piiilip the Tair

in 1302) as the first legislative body of modern Euro[)e,

which approximates in any degree to present ideas ot a

representative parliamentary Legislature.

In England the congresses of barons were in no sense

representative assemblies. They related only to the

rights and privileges of the nobility, whih^ the com-

monalty were no better secured in their individual

rights than under any form of feudal despotism. E\cn
the famous provision in Magna Charta, relating to the

protection of personal liberty and the guarantee of trial

1 by jury, if legally construed according to the word- of

discrimination which it contains, practically excluded

the most helpless class of persons from its benefits.

" No freeman,'' such is its language, "shall be taken or

imprisoned or disseised of his freehold or lihf^rties. etc,

but by lawful judgment of his peers, or by the law of

the land." Now, at that time there were thousands of

serfs in England living like cattle in prnrdial servitude.

Had they no rights which ^lagna Charta slu^dd have

protected'? \Yere they not within the pale of the com-

mon law of the land 1 It seems not.

' Hallam, M. A., pp. 99-102.
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It is generally conceded that until the beginning of

the fourteenth century the English Parliament was not

divided into two Houses, and so numerous are the con-

flicting accounts given us of the beginning of this cus-

tom, that it seems impossible to affix, with certainty, any

particular date to its occurrence. Indeed, the time of

the first union of county and borough members as one

elective body, contradistinguished from another Assembly

indivldualhj summoned in their quality of peers and

barons, is differently stated by such historians as Carte

and Hallam, the former placing it in the 17th Edward

III. (1344), the latter in the 1st Edward III. (1327).

Bearing in mind the fact that the Parliaments consisted

only of the great lords or barons, and the knights of the

shire, as representatives of counties, all alike being of

the rank of tenants in capite of the Crown, it will be

seen that no place was yet made for the burgesses or

representatives of boroughs. The union of county and

borough members arose, but much later, and as a neces-

sity for acknowledging the local power which they rep-

resented. That this power had long existed, is evident

through many acts originally associated with the pre-

sumed prerogative character of the great barons, when

assembled in council. Thus, there seems to be little

doubt that the barons who wrested the Great Charter

from John, had in their turn to make very liberal con-

cessions to their own vassals, a fact which plainly indi-

cates that feudal oppressions were gradually surrender-

ing to the advance of more liberal ideas in government.

Many signs existed to show that democratic ideas were

already in the air,

" At the Conquest," says Lord Brougham, " and for

nearly two centuries later, there were no representatives

even of the counties. The greater Peers or Barons sat

in one chamber with the lesser Barons, or free tenants,
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holding their liiiids like tlic i,m"<''^^''J*, dirrcdy, or ///,

caplte of the Crown. In llic 'Miirtccnih Ccntnry, tin*

comities hcgiin to send Ivnii^hts as i* prcscntat i\(S ot'

the hvssor Ircdioldcis, whose pergonal altrndance was

thus excused, and it was only towards the latter part of

the*century that the hurii^esses or inliahitants ol" towns

were repres(>nted, and that they, with the Kin^dits

representing Counties, formed a hody apart from th<j

Peers and sat in a clnuuber of their own.'"

lu like manner Mr. Guizot, writing upon this C(jn-

fused point in the development of representative govern-

ment says, that ''originally the separation was between

the representatives of the Counties and those of the

Boroughs. The former, under feudal traditions, consist-

hig of titled personages, such as Knights of the Shire,

were associated with the great Barons. And even after

the union of the two classes of representatives in one

House, there is evidence that in the case of special taxes

and customs, the discussion and the vote was limited

alone to the representatives of towns and boroughs."

When the Assembly sat in the same town or at West-

minster they occupied the same chamber. 'V\u' Knights

and great Barons sitting at the upper, and tlu^ Burgesses

at the lower end."

But, how little legislation w^as then undeiNtood as

mt>aning Acts of delegated authority executc^d tor tlie

advantage of the State as a whole, is thus set forth by

him:

—

" No idea then existed of truly gencn'al int(^r(\sts and a

national representation. The p(irfirnl<ir nit(>rests which

were of sufficient im])ortance to take ])art in the govern-

ment, intervened in it solely on their own ae(M)nnt, and

treated separately of their own affairs."^

1 Tolit. Phil, vol 3, p. 194.

2 On Represent. Gov., p. 420-i21. ^ Il>i'l. p. 121.
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Nevertheless, the steady growth of towns and the

rights of personal independence acqnired by their free-

holders, as citizens carrying on commercial relations of

both a domestic and foreign character, imparted to this

class of bnrghers a political status midway of that of the

aristocracy, and the county freeholders. The artisan

class being producers and manufacturers, in contra-

distinction from the two foregoing classes of simple

consumers, tlie fruits of their industry, under the mul-

tiple forms of wealth, soon gave them the possession of

a power capable of controlling the financial stability of

the State. Although their names are not found inscribed

in Doomsday Book, nor on the roll of Battle Abbey, they

still exercised in times of public emergency a greater

influence than many an Earl with half a score of quar-

terings in his family escutcheon. It was among this

class that modern commercial law took its rise. It is to

their enterprise, their industry, and their spirit of adven-

ture, whether on land or sea, that European nations owe

their wealth and social progress. It is to the merchants

and artisans of that day in England and on the Conti-

nent, that we owe our first ideas of bills of exchange

and notes ; of many forms of bailment, and of laws of

shippir ^ and marine insurance.

The primary object of these early Parliaments was to

impose taxes and redress grievances. In other words

to establish and maintain some salutary checks upon

royal prerogative, which always tcnided towards tyranny.

Politics in that day consisted mainly in money dealings

between the sovereign and the nation, in Avhich royal

prerogative always gave him the advantage. This

battle between King and Parliament was renewed under

every dynasty, and it w^as only in the reign of Edward
III. that Parliament first succeeded in establishing
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three very iniportmil [Jiiiiciplcs rf^latiiii;; to the privileges

aiul autliorit} ol" i([)reseiii;iti\(' Jissenihlics, \i/:

Fu'st. 'i'lie ill(L;;ilit y ot" raisiii^,^ aii\ piiMic niniicN with-

out tlieir consent.

SecviuJ. The necessity that the Kin-^r mid l„,th Houses

should concur in nniking or altering any law.

Tlnrd. The right of the Coniinons to in([uire into

public nial-aclniinistrution, and to impeach otienders.

The separation of the House of Lords ficjni that of

Commons was recognized as a necessity, iVom the \.rv

inception of a national L(>gislatnre in J^ngland ; and

the cardinal principles above unfolded were the result

of continuous struggles on the part of Parliament to

resist, in behalf of the people at large, the traditional

and hitherto unquestioned prerogatives of a King and

Privy Council. These fruits of a growing respect for

the rights of a class of citizens heretofore ignored, are

represented in those so-called prlclleijes of Parliament,

»7hich still show that they were originally treated as

royal concessions^ rather than as inlierent^ itoitnlu r rights.

In the famous Petition of llights, presented by Sir Ed-

ward Coke to Charles L, in 1628, on behalf of Parlia-

ment, relief from manifold impositions was prayed for

as among the rights and liberties of English subj-'cts,

according: to the hnvs and statutes of the realm ; and the

King was humbly besought to grant these things as

manifestations of his royal will and pleasure.^

The House of Lords, in addition to its ordinary h^gis-

lative powers, as a co-ordinate branch of the national

Legislature, enjoys also a certain power pf judicature in

the following cases, viz:—
1st. In the trial of peers.

2d. In claims of peerage and offices of honor.

1 Iluine, vol. '), p. 42; lvusliw.,voL 1, }>. ."/JO; Pari. Hist., vol. 8, p. 116;

Whitlocke, p. 10.
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3(1. It also has jurisdiction over cases brought on

writs of error from the courts of law, and to hear ap-

peals from courts of equity on petition. But appeals in

ecclesiastical, nuiritime, or prize cases, and colonial ap-

peals both at law and in equity are determined by the

Privy Council.^

It can also administer oaths to witnesses summoned

before it, whether they are to be examined by the House,

by a committee of the whole House, or by a select com-

mittee. This is a prerogative which the House of Com-

mons had formerly never claimed much less exercised,

except during the Commonwealth.^ The reason for this

discrimination between the powers of the two Houses,

in a matter so essential to the discovery of trnth as the

administering of an oath to w^itnesses, has never been

explained. It will probably be found to rest upon an

act of original usurpation born of some obsolete fiction

of law. Various attempts at securing by subterfuge

for the House of Commons a like privilege have been

at times made; such, for instance, as directing some of

its own members, who happened to be justices of the

peace for Middlesex and Westminster, to withdraw and

examine witnesses under oath, but in so doing they

plainly exceeded their own powers and jurisdiction, the

witnesses not being legally coram judice.

So, too, when judges of common law courts were called

in for the same purpose, or the Commons sought to obtain

examinations under oath at the bar of the House of Lords,

or before joint committees of both Houses, these methods

w^ere found to be irregular and illegal, and in the last-

named instances the Lords refused to sanction them.

These various attempts on the part of the Commons to

assume, or delegate a power which they had not even

claimed to exercise themselves, continued until the year

' May, Law of Par., p. 51. ^ Hatscll, vol. 2, p. 138; May, 313.
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1871, wli(>ii an Act was passed (lU and :').'> N'ict., c. SI])

em[)OW('riiii;- the House and its eoniniiUccs to adniiuister

oaths, subject to all [)enal(ies for peijnr\.'

One of the earliest and most important re-nlts

secured by the IIous(^ of Commons, in its manilold

struggles against the prerogatives of tlu,' llon.M' of

Lords, was that of obtaining for itself the right to be

the exclusive judge of the returns, elections, and (piali-

fications of its own members. It would appear that

after having permitted this right to be exercised by the

King and Council, the House of Lords and the Lord
Chancellor, the Commons, in 1G24, finally declared by

resolution that this privilege belonged to it as " its

ancient, natural, and undoubted privilege," and so it

has^ever since been regarded. This rightful claim did

not escape the notice of the framers of the Constitu-

tion who eml)odi(^d it as a power bestowed upon both

Houses of Congress.^

The necessity for thus subdividing a national Legisla-

ture into two distinct houses, has approved itself to the

framers of all representative governments, as a just

balancing of the powers of law-making between a

purely democratic Assembly springing directly from the

people, and a co-ordinate body of a more stable char-

acter, elected by delegates of the people, and gencn'ally

enjoying a longer and more independent tenure of

office. "Each," says Mr. Mill, "must represent some
power in the State. Each is a check upon the other,

and in every law passed makes the responsibility rest

upon both Houses. Neither, then, can be said to dic-

tate the law upon its despotic power. "'^

Passing now to the domestic government of our

1 INLiy, Pari. Pr., 428.

* Art. L, § 5; Cusliing, Leg. Assemb., p. 55.

' On Represent. Govt., p. 249.
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several States, in respect more particularly to the legis-

lative and executive departments, their separate powers

and duties present themselves to us in the following

order of relation, viz:—

The Legislative Department.

As a general rul(% State Constitutions do not under-

take to define the powers either of the legislative or

the judicial department. This is in marked contrast

witli that spirit of jealous supervision which prescribes

with precision the character and functions of the Execu-

tive. In respect to tlie two former departments, there

is a conceded latitude of powers w^iich seems to repre-

sent the entire sovereignty of the people, except as

limited by themselves. Hence, an American Legisla-

ture usually possesses the whole legislative power of the

people, except as limited by the Constitution ; and in

like manner in a judicial sense the authority of our

courts is absolute and unqualified, except as limited by

the same organic hnv. The two circles of limitation

within whicli those departments must operate are, there-

fore, the interior one of the S'ate Constitution and the

exterior one of the Federal Constitution. These Con-

stitutions furnish the only restraints upon the powers

of the legislative department, and it is within their pro-

visions that are to be found tlie essential guides to the

exercise of its law-making functions.

Under a government lik(^ our own, whose laws are

made in conformity witli a Federal Constitution termed

riijid^ and of whicli in turn State Constitutions are

largely derivative^ it may be \\v\\ to consi(kn' what

that term iniphes, and liow far it limits the freedom of

h^gislation in respect to powers not enumerated in its

provisions. As has been elsewhere shown, every popu-
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lar coiistitulioii is an exolut ion tVnni the doincstic life,

social nianiicrs, })()litical ideas, and rdiL^dons hcliclN ol" ;i

nation. These eleniei»ts, li()\\(\er important as lii>-

torieal (aetors in tlie i)re[)arat ion of a people for chaiNr-

ing g()\('rnnient on llie hasis of their nnrest rieted >o\( i-

eitj^iity, cannot, ne\ertheh ^s. all ho e.\pres>e(l in terms

ot c(|ual [)roportion and weight, in the code ol' tlnir

organic law. 'I'liey wonld encinnher legislation with

details and obstacles, hy coinhinini,^ essentials with non-

essentials; tlu^y would tetter the action of State ^o\cr-

eignty with conilictin<^^ linutations ; lastly, they would

bind the administration ot" justic(> to a measured standard

of rights and remedies, incapable of adjusting itself to

the varying necessities of a progressive society.

In this connection, also, it is nec(\ssary to hear in

mind that an important and characteristic dilierence

exists, between the Federal and the State Constitutions.

The former represents a grant merely of powers, enume-

rated and surrendered by the peoph^ to the National

Government. The latter represents only the limitations

which the people of a State have imposed upon their

political (h^partments, in tluMr distribution of administra-

tive powers. Whatever* pow(>rs are not granted to the

general government are withheld; what(^ver pow( rs are

not prohibited to the States arc* r(>tained by them; and

whatever powers are not prohibited to LeL,n>latnres

either by their own State Constitutions or that of the

United States, may be exercised by th(Mn.

It is for these reasons that, in tracimj^ the gem^sis

and structure of the Constitution of th(> United States

througli all its historical antecedents, we are compelled

to admire it as much for what it has omitted, as for

what it has ordained. Outside of, and Ix^yond tht* riirid

lines of its chiselled formulas, it has left a vast ti<'l(l of un-

defined powers, of whose extent, the term " reserved,*'
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conveys but a faint intimation. This wide area includes

all those necessities of the domestic and political life

of the nation, which make constant additions to its com-

mon law, and find ultimate expression in legislative

enactments. It is liere we confront the fact that the

political constitution, though inelastic m itself, is sup-

plemented by a greater domestic and social constitution

which surrounds it like an atmosphere, making it possi-

ble for legislation to expand, and to create new rights,

as well as to regulate existing ones. Administrative

law needs elastic limits, in order to adapt itself to the

varying circumstances of the times. Nor is the effect

of the possession of these undefined powers in the

States and the people, less beneficial to jurisprudence,

which finds in these same sources the foundations of

local sovereignty; which shapes the administration of

justice in conformity to their spirit and intent; and

under principles combining equity with public policy,

seeks to harmonize tlie administration law of the States

and of the Nation, with the higher law of the Consti-

tution.

In looking, therefore, at the few restraints imposed

by it upon the States, in the light of the compensating

freedom of action contained in their reserved powers,

one cannot fail to see the extreme care manifested to

maintain their autonomy against any possible interfer-

ence on the part of Congress, in matters over which

the people have not surr(Midered jurisdiction to the

United States. It was intended that they should exer-

cise every function of local sovereignty compatible with

their relations to each otlier, and to the general govern-

ment. And their Legislatures were left free to act,

under their own State Constitutions, as befitted the law-

makiu"- department of an independent commonwealth.

Any thing less than this power of local sovereignty,
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would ]\i\\r Yvducrd tlicni to the condit ion of iiiiniicipiil

bodies, sul)j(n't to tlio arhilrary will of (
'0111^1-,. ss. in

tlio laii<4-u;i(r(» of ^Ii-. Justice Xols(jii, ''any j^rcvcnniiciit

whose nutans, eni[)loyed in eonductiiig its operations,

are made subject to the control of another and distinct

governnu>nt, can (\\ist only at the mercy of that gov-

crnm(>nt."^

Anterior to the formation of any of our State Constitu-

tions, it may be doubted whether there existed any defi-

nite restraints upon the power of the Legishitures of those

States, such bodies still possessing all the primary sover-

eignty of the people, except as limited by Magna Cliarta

and subsequent Bills of llights. Consequently, the idea

evolved by a written constitution was that of recogniz-

ing the necessity of affixing some visible restrictions

upon representative sovereignty, as delegated to a Legis-

lative Assembly.^

Inasmuch, however, as each constituted department

of government must be clothed with such powers as are

indispensable to the exercise of its authority and the

maintenance of its efficiency, it follows that there are

certain powers which may be said to be inherent in the

nature of a Legislative Assembly, and do not need to be

specially delegated to it. The right to exist includes, as

well, the right to the exercise of all that is necessary to

protect that existence. Such necessary powers, therefore,

are held to be included in the provisions of the organic

law establishing a legislative department, and the manner
of their execution is left to each House itself, which

thereupon proceeds to enact its own rules. Those rules,

constituting the Avritten law of such a body, are of bind-

ing obligation upon its members until they are revoked

or abrogated in due form. The following is a summary

1 Collector i'. Day, 11 Wall. 124.

* Wilkinson v. Leland, 2 Peters, 627.
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of the essential powers and privileges of an American

Legislature :

—

First. The power to decide upon the election and

qualification of its members.^

Second. The power to choose and remove its own

officers, and to make and enforce rules for the transac-

tion of business.^

Tliird. The power to compel the attendance and

service of its members ; to maintain order ; to punish

for contempt, and to suppress personal violence.

Fourth. To protect and preserve its dignity and honor,

by the reprimand of, or expulsion of an unworthy or

incompetent member.^

Fifth. To protect itself and its members from libel-

lous and slanderous attacks, and against bribery and

corruption.^

Sixth. The privilege to be free from all interference

on the part of other departments of government, while

engaged in any matter depending before it. Nor can

its motives be inquired into, in relation to the passage

of any statute.^

Seventh. The power to issue process and to administer

oaths, and to compel the attendance of witnesses, and

the production of papers whenever necessary to obtain

information in aid of legislation. And for this purpose, it

' Const., Art. I., § 5; Story on Const., § 833.

2 1 Kent's Comm. 288 ; Tucker's Blacks. Appendix, N. 200, Barclay's

Digest; Cushing L. & Pr. of Leg. Assemb., pt. 2, ch. 2.

3 Blount's Case, 1 Story Const., § 838 ; Smith's Case, 1 Am. L. Jour.

459; Sergeant's Const., L, ch. 28, p. 285; Benton's Abridg. Deb., vol 2,

p. 658.

* Duane's Case, Journal of U. S. Senate, vol. 3, 37; Jour, of Sen., 29th

Cong. 1st Sess. 191 ;
Cong. Globe, vol. 15, 457, 458, 525; Whitney, etc.,

Randall's Case, Jour. H. of Reps. vol. 2, 380; Anderson's Case, Ibid., 15th

Cong. 1st Sess. 117.

6 People V. Shepard, 36 N. Y. 285 ; People ex rel. Wood v. Draper, 15

N. Y. 545 ;
Ex parte Newman, 9 Cal. 502 ; Harpending v. Haight, 39

Ibid. 189.



LEGISLATIOX rAKENT TO ADMIMSTliATIVE LAW. oliT

may appoint committees to pursue sueli inquiry durinf'

the recess of the Legislature, l^ut such committees
cannot punish for contem[)t Ijeyond tlie session of the

Legislature, and their power is in alK'vanec} durini^ its

recess. "A Legislative Asscmhlv," savs Mr. Cushinir,

" being authorized, in the exercise of its constitutional

functions, both administrative and legislative, to insti-

tute incpiiries into all grievances of the citiz(^n wliicli

are remediable by legislative enactment; and into all

abuses of power by persons in office, with a view either

to their removal by address, or to their punishment by

impeachment, it has a power to investigate all such

subjects, by the examination of witnesses, or otherwise,

in the same manner, as is practised by grand juries, and
as a consequence of this authority the Assembly itself,

its officers and servants and all persons connected with

every such investigation, enjoy a p(n"fect immunity for

everything fairly said, done or published in the course

of such inquiry.^

In the exercise of this power, which has at times led

legislative committees, or even the House itself, to en-

croach upon the domain of the Judiciary, there has bc^en

frequent occasion to discover how easily, and to all apptnir-

ances how unintentionally, a law-making body assumes

the complexion and action of a judicial forum, when
sitting outside of its own chamber, or performing un-

accustomed duties. The power to issue process and

to administer oaths being in its nature judicial, it be-

comes extremely difficult in its exercise to pause at the

proper legal limits of legislative authority. Moreover a

legislative committee, being a political body representing:

more or less of the spirit of party affiliation, is not suffi-

ciently impartial to exercise even quasi-judicial duties

without some color of prejudice. Though there should

' On Legislative Assemblies, § 641.
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happen to be lawyers upon it, they are still, like any

other members, under bonds to defend the interests of

the party which has elected them.

Consequently, such a committee should be attended

by counsel to represent them in the examination of wit-

nesses ; and if any party examined desires similar assist-

ance, he should be allowx^d to have it, although the

proceeding is not technically a trial. The novelty of

the position in which such a witness is placed, and the

leading character of the questions often asked and of

which he may have had no previous intimation, entitle

him to this aid. Moreover, it helps to purge the proceed-

ing of its otherwise inquisitorial character. Nothing is

more foreign to the genius of our form of government,

than inquisitorial examinations conducted by political

bodies, armed with semi-j udicial power. Their invariable

tendency is to seek, not so much for information, as for

incrimination, by combining the functions of a grand and

petit jury, organized to convict upon indictments found

by themselves. A few noteworthy cases have afforded

occasion for testing the extent to which this power may
legally be carried, and a synopsis of them is herewith

given, as affording useful illustrations of tlie pitfalls

wliicli lie in the way of such legislative inquests.

The first reported case in our Federal Eeports was

that of Anderson v. Dunn,^ which came before the

Supreme Court of the United States in 1821, on a writ

of error to the Circuit Court of the District of Columbia.

It arose upon an action for assault and false imprison-

ment, brought by the plaintiff against the defendant as

Sergeant-at-Arnis of the House of Representatives, and

to which the defendant pleaded the general issue and a

special plea of justification. The plaintiff demurred

generally to the special plea, w^hich was adjudged good,

* Anderson v. Dunn, 6 Wbcatou, 204.
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and the deimirrcr ovorruled. Whcnnipon, jnd*rmcnt

upon such (hMuunn^r w;is euterrd for the defeiKkint, and

a writ of vvmr broii^lit by tlie phiintiff. It appears that

the House had summontHl thc^ phiiutilf to its l)ar by

arrest of his person ; liad held him in custody from day

to day while pursuing its inquiry; had heard him in

his defence, adjud<j:ed him to be guilty of the high con-

tempt charged, and after a reprimand had discharged

him from custody. Upon the record of these facts, all

befiring upon the question of the rigbt of the House to

imprison for contempt, the Supreme Court held it to be

a good defence to an action of false imprisonment against

the Sergeant-at-Arms, that he had arrested and held in

custody the plaintiff under an order of the House for a

breach of its privileges, and the judgment of the Court

below was affirmed. This decision remained in force,

and unquestioned as to the latitude of interpretation

which it gave to the powers of a Legislative body, until

reversed in 1880 by Kilbourn v. Thompson.^

In this case, the House of llepresentatives was seek-

ing to investigate the affairs of a private business part-

nership called the " real estate pool" of the District of

Columbia, in order to ascertain wdiat interests Jay Cooke
& Co., wdio were debtors of the United States and whose
affairs were in litigation in a bankruptcy Court, had in

it. Kilbourn was a memb(n* of this pool, and refused

to answer as witness certain questions put to him, or to

produce certain books demanded of him
; wliereupon

he was, by ord(^r of the House, imprisoned for forty-five

days in the common jail of the District of Columbia.

He brought suit to recover damages against tlie Ser-

geant-at-Arms who executed the order, and the mem-
bers of the Committee who caused him to be brouHito

' Kilbourn v. Thompson, 1U3 U. S. 168.

24
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before the House, when he was adjudged to be in con-

tempt of its authority.

Upon these facts it w^as hekl substantially that

although the House can punish its own members for

disorderly conduct, or for failure to attend its sessions,

and can decide cases of contested elections and deter-

mine the qualifications of its members; and exercise

the sole power of imprisonment of officers of the

Government, and may, where the examination of witnes

ses is necessary to the performance of these duties, fine

or imprison a contumacious witness, still, there is not

found in the Constitution of the United States any

general power vested in either House to punish for

contempt. Also that,

" Neither House of Congress is constituted a part of

any Court of general jurisdiction, nor has it any history

to which the exercise of such power can be traced. Its

power must be sought alone in some express grant in

the Constitution, or be found necessary to carry into

eff'ect such powers as are there granted. The Court

without affirming that such a power can arise in any

case other than those specified, decides that it can exist

in no case where the House attempting to exercise it,

invokes its aid in a matter to which its authority does

not extend, such as an inquiry into the private aff'airs

of the citizen."

The same question had occupied the attention of the

Supreme Judicial Court of Massachusetts in 1859 in

the case of Burnham v. Morrissey, which arose out of a

refusal on the part of the plaintift', who was a State

Liquor Agent, to answer certain questions addressed to

him as a witness, and to produce certain books required

of him by a committee of the House of Representatives

of the Massachusetts Legislature. Having thereupon

been arrested and committed by order of the House to
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the county jail, ho brought suit against the Sergeant-at-

Arms for assault and false imprisonment. The Court

sustained the action of tlie House, but in the course of

its judgment made use of the following qualifying

lanii^uaij^e, viz :
—

'' The House of Representatives is not the final judge

of its own powers and privileges, in cases in which the

rights and hberties of the subject are concerned ; but

the legality of its action may be examined and deter-

mined by this Court. That House is not the Legisla-

ture, but only a part of it, and is, therefore, subject in

its action to the laws in common with all other bodies,

offiw:'rs. and tribunals within the Commonwealth. Liv-

ing under a written Constitution no branch or depart-

ment of the Government is supreme."^

In 1884 another case involving the same question

arose in New York and which resulted in a radical

conflict of opinion between the general term of the

Supreme Court,^ and the Court of Appeals.

It appears that the State Senate passed a resolution,

reciting that grave charges of fraud and irregularitic^s

had been made from time to time by the Press and the

Union League Club of the City of New York, against

i
one Thompson, the Commissioner of Public Works, etc.,

etc., whereupon it directed its standing committee on

the affairs of cities, to investigate the department of

Public Works of the said city, with the additional power
to "send for persons and papers." One McDonald,
who was examined before the committee as a witness,

(he not being an officer of the department) refused to

answer certain questions put to him relating to the

manner in wliich he kept his books, and carried on his

1 14 Gray, 226.

2 McDonald v. Keoler, 32 Hun, 563 ; 99 N. Y. 463 ; Emory's Case, 107

. 172 ; People v. Kelly, 24 N. Y. 74.
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business, and as to the sources from which, and the per-

sons from whom, he procured material sold by him to

the city. McDonald Avas attended by counsel, and under

his advice, besides refusing to answer questions, left the

presence of the committee and declined to be further

examined. For such conduct he was adjudged by the

Senate to be in contempt, and was sentenced to imprison-

ment in the common jail of Albany County, there to

remain " until the final adjournment of the present

Legislature, unless sooner discharged by order of the

Senate."

The Justice sitting at the then Oyer and Terminer,

before whom an application for his discharge by Habeas

Corpus was made, having denied the same, an appeal

was thereupon taken to the general term of the Supreme

Court for that department. There, judgment of the

Court below was reversed and the appellant ordered to

be discharged. The following are the grounds upon

which this reversal was placed:

—

1st. That the questions put to the w^itness were imma-
terial, and that he was not bound to answer them.

2d. That, except, when engaged in the judicial func-

tions authorized by the Constitution, neither branch of

the Legislature has any power to punish as for contempt

for a refusal to answer a question.

3d. That, in investigating the department of Public

Works in the City of New York, the Senate was not

exercising any of the judicial functions conferred upon
it by the Constitution, and could not punish a witness

as for contempt, in refusing to answer questions put to

him by its Committee.

4th. That the witness had the right to have the advice

of counsel, in an orderly manner, and that when this

was refused, he was justified in withdrawing.

5th. That even if it be granted that there are cases in
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which the Senate might imprison a witness fur a refusal

to answer (as for instance in the trial of charges against

judicial officers), yet the Senate is not the sole judge of

the proper exercise of its powers, and its decision thereon

is subject to review and examination by the Courts.

A further appeal was taken from ttiis decision to the

Court of Appeals, which in its turn reversed the judg-

ment rendered at the General Term, and held substan-

tially as follows, viz., that

—

1st. Notwithstanding the division of powers between

the co-ordinate branches of the State government and

the vesting of the judicial powers in the courts, certain

powers, in their nature judicial, belong to the Legislature,

and a statute (referring to the Penal Code and Revised

Statutes) is not necessarily void which involves action

on the part of either House in its nature judicial.

2d. Where the statute relates to the proceedings of

the legislative body itself, and is necessary and appro-

priate to enable it to perform its constitutional functions,

it is not such an invasion of the province of the judi-

ciary, as to bring it within any implied prohibition on

the Constitution.

The power of obtaining information, for the purpose

of framing laws to meet supposed or apprehended evil,

is necessary and belongs to the Legislature, and statu-

tory provisions, such as are contained in the Revised

Statutes,^ authorizing legislative committees to take tes-

timony and summon witnesses, are within the limits of

legislative powers ; as is also a statute authorizing

either House to enforce its process by imprisonment of

a recusant witness.

3d. It seems this power may only be exercised, where

the investigation which the committee was conducting

' 11. S. 158, § 1 et seq.
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was a legislative proceeding, which the House was

authorized to institute.

4th. It seems also that an investigation instituted for

the mere purpose of investigation, or for political pur-

poses, not connected with any intended legislation, or

other matter upon which the House can act, is not a

legislative proceeding.

5th. Where, however, public institutions belonging

to the State, or public officers are ordered to be investi-

gated, it is to be presumed that it is with a view of

some legislative action in regard to them.

6th. A witness summoned before a legislative com-

mittee has no constitutional or legal right to be attended

by, or to the aid of counsel on his examination.^

The above recited cases show how strong is the

temptation to transcend the proper limits of a public

inquiry when conducted by political bodies ; and how
natural is the disposition to enter into the domain of

private life and personal affairs, whenever legislative

committees are given the power to send for persons and

papers, indiscriminately, at their own discretion. It is

too often the case that, for the purpose of gratifying

personal animosities, or of casting reflection upon an

opposite administration, excuses are invented to justify

the examination of immaterial witnesses by a forced

construction put upon the value of their testimony.

This opens the door to an indefinite search after evi-

dence, and converts the proceeding into a fishing excur-

sion to discover facts incriminating persons. This ex-

amination may begin with inquiries involving the manner,

or method, in which political duties have been discharged

by public officers, and be continued until it enters the

domain of their private affairs and domestic life. And
what it may fail to extort from them, it may supplement

' 99 N. Y. 4G3.
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by information similarly obtained IVom otbcr witnesses,

wlio likewise stand nnprotected against inclcvant, imma-

terial or impertinent (juestions. 8ncli an exercise as

that of judicial functions, would practically establi>b a

tribunal of incpiisition into tlie private life of any citi-

zen, at the will of a legislative committee, armed with

the omnipotence of a sub[)ocna.

It is hardly necessary to say that this is not one of

the legitimate purposes of legishition. If reforms of

the law% or of its administration, are at any time called

for, there is always enough of public information abroad

upon the subject, to be easily gathered by a legislative

body, without resorting to inquisitorial searches into

the private afiairs of citizens. Under a written Consti-

tution, personal rights of privacy being placed outside

the domain of legislation, will always be protected in

their inviolability on a proper appeal to the courts.

The trend of the decisions upon these points may be

briefly summarized 'as follows, viz:

—

1st. That a Legislature is not authorized to inquire

into any matters over which it can exercise no legislative

power, consequently, that an investigation for tlie mere

purpose of investigation, or for political purposes, not

connected with any intended legislation, or any other

matters upon which such an Assembly can act, is not a

legislative proceeding within the purview of its con-

stitutional powers.

2(1. That the powers exercised by either House of

Parliament in England are not conclusive precedents by

which to guide the conduct of American Lc^gislatures,

nor are they always adapted to the political character of

the latter. Because Parliament does not sit as a repre-

sentative body with h^gislativi^ functions only, but has

always formed in itself the highest Court of the realm,
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and either House in consequence partakes of the nature

of a judicial body.

3d. Tliat a legislative body may punish for contempt

only such witnesses as refuse to reply to questions

directly pertinent to the subject-matter of the inquiry,

and wliicli shall not call for self-incriminating answers.

Because, as said by Denio, J., in People v. Hackley,^

" there is great force in the argument that constitutional

provisions, devised against governmental oppressions,

and especially against such as may be exercised under

pretence of judicial poirei\ ought to be construed with

the utmost liberality, and to be extended so as to ac-

complish the full object which the author apparently

had in view, so far as it can be done consistently with

any fair interpretation of the language employed."

Moreover, the powers of legislative bodies or grand

juries are not superior to those of courts, and the same

rules, which under a Avritten Constitution limit the

powers of the latter, should limit the powers of the

former.

4th. That neither branch of a legislative body is the

final judge of its own powers and privileges, where the

private rights and liberty of the citizen are at stake
;

but that the legality of such action may be inquired

into and examined by courts of competent jurisdiction.

5th. That the genius and spirit of our institutions,

being hostile to the exercise of implied powers by de-

partments of government organized under a rigid Con-

stitution, the authority of a legislative body to punish

other pt^rsons than its own members for contempt, must

be sought for in the occasional necessity of obtaining

information for tlie purposes of legislation from private

1 24 N. Y. 82; Frink v. Ryc-kman, 2 Blatchf. 301 ; People v. Mather,

4 Wend. 229; People v. McDonald, 99 N. Y. 464; Cooley, Const. Lim.

134.
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sonrc'(^s ; and tliat wliilc in siicli cascvs an inlicrcnt dis-

cretionary powc^r follows, as to tlio clioicc of" the niclliod

by wliicli such information shall ho constitntionallv

obtained, that discretionary power is subject to exami-

nation and review by the proper tribunals.

6th. That where the power of punishing for contempt

exists, the imprisonment of a contunnicious witness must

cease with the adjournment/

Assumption of Judicial Powers.

Statutes li'lilch a Le;jislafure iiuifj not Lavrfidly Enact.

Encroachments by one department of government

upon the pow^ers of another, being necessarily unconsti-

tutional, acts of this kind when committed are mvalid

from the start. Proceedings undertaken under color of

such authority are not conclusive, but may always be

reviewed by the Courts, and nullified according to the

demands of public interests. Therefore, any assumption

of judicial powers by a Legishiture, particularly in rela-

tion to matters falling strictly within the jurisdiction of

Courts, and where adequate provision already exists for

dealing with such cases, is an act ultra vires, and in its

essence unconstitutional. Nevertheless there are, un-

doubtedly, directions in which, and occasions over which,

a Legislature may exercise powers in their nature judi-

cial. But in such cases it will be found that there is

either inadequacy of authority in Courts, or inadequacy

of means for carrying such authority into effect. Such
Legislative Acts in reality are only quasi judicial, being

' For a history of these "powers and privileges" of legislative assem-

blies, many of which have descemled to ns from the practice of English

Parliaments, see "The Commonwealth of England," by Sir Thos. Smith,

lib. 2, ch. 23 ; Stubbs, Const. History, vol. 3, p. 405, Tit. Parliamentary

Anti(|uities ; Hallam, vol. iv.
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in their nature remedial and suppletory. And they are

permitted, because founded in those principles of public

policy, which endeavoring to accommodate themselves

to the complexity of social facts, and to meet the demands

of political communities, are necessarily reflected in the

structure of all administrative law.

These limitations upon legislative powers w^ill be best

exemplified by the citation of a few leading cases rep-

resenting certain classes of subjects, and embracing

general principles now forming part of the settled law

of the land.

In Relation to Suits at Law Pending or Past.

The Legislature may not pass an Act reversing the

ruling of a Court in a past case, by opening its judg-

ment or controlling its decision in a pending one.

Nor by authorizing a person to maintain a suit barred

by the statute of limitations ; nor granting special ex-

emptions from the operation of general laws.^ And the

same rule of law applies to Congress.'-^ Nor can a Legis-

lature commute the punishment of a criminal offence

after sentence.^ Nor put a construction upon the mean-

ing of a statute, and control Courts in their interpretation

of its provisions, so as to affect pending suits or vested

rights.^ But a Legislature may authorize a particular

case to be re-opened, provided the Court is satisfied on

the facts shown that the ends of justice will be promoted

' Iloldcn V. James, 11 Mass. 396 ; Denny v. ]\Iattoon, 2 Allen, 361 ; At-

kinson V. Dunlop, 50 Me. HI; Slmonds v. Dunlop, 103 Mass. 572; White

V. White, 105 Ibid. 325; Sparhawk r. White, 116 Ibid. 315; Bagg's

Appeal, 43 Penn. St. 512; Bureh v. Newbury, 10 N. Y. 374; Dash v.

Van Kleek, 7 Johns. K. 477 ; Calder i\ Bull, 2 Dall. 386.

2 U. S. V. Klein, 13 Wall. 128.

3 Opinions of Justices of Sup. Jud. Court, 14 ISLiss. 472; State v. Hollo-

way, 42 Penn. St. 446.

4 People V. Supervisors, 16 N. Y. 424; Reiser v. Wm. Tell Assoc., 39

Penn. St. 137 ; Trask v. Green, 9 Mich. 358, 366.
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thereby.^ Such a statute is rcincdial and limited in its

operation.

On the oth(^r liand a l^egisbiture may grant divorces

(except when prohibited by State Constitutions), for

reasons physical, moral, and inteUectnal, wliich wonld

render the continuance of the niarriai^re relation intolcr-

able to the other party and productive of no possible

benefit to society.'^

So it may "empower" a Court to do an Act in con-

travention of the general laws of the State, because such

empowering is not imperative, for if it wx^re, it would

J)e unconstitutional.''

A State Legislature may not, without authority granted

it by the Constitution, confer upon any Courts or officers,

any part of the judicial power of the State, wiien the

Constitution has already vested the entire judicial power

in certain specified Courts or officers.^ This is no more

than saying that the Legislature cannot alter, amend,

or repeal any portion of the Constitution. Therefore, it

has no power to abridge, or limit the jurisdiction of any

Constitutional Courts, either with or without the consent

of these tribunals.'^ But in the exercise of the police

powers of the State, a Legislature may establish Criminal

Courts, in addition to those specified in the Constitution,

and give them concurrent jurisdiction with existing

Criminal Courts. In this way it may part the judicial

powers of the State, so as to adapt them to its growth

and change of circumstances.^

It is, however, in the field of remedial legislation that

we find the largest assumptions of quasi-judicial power.

' Calvert v. Williams, 10 Md. 478.

2 Maynard v. Hill, 125 U. S. 190.

3 Ex parte Picquet, 5 Pick. 65.

* Chandler v. Nash, 5 Mich. 410.

5 De Hart v. Hatch, 3 Hun, 375.

^ Conim. ex rel. Atty.-Gen'l y. Hippie, 69 Penn. St. 9.
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This must necessarily be so, considering the varied

nature of the subjects intended to be reached by cura-

tive statutes. In matters of public concern giving rise

to contingencies which cannot always be anticipated by

legislation, there will be a necessity at times for the

enactment of statutes that bear the form of judicial

decrees. And in view of the public demand for, and

the popularity of these measures, Courts when passing

upon such Acts, have felt themselves compelled to

acquiesce in them as measures of public policy belonging

to the political side of legislation, and not therefore to be

regarded as distinct encroachments upon the functions of

the Judiciary. Such occasions furnish the best evidence

for their own justification. It is easily seen that the

line of demarcation between the two departments must

become at times exceedingly faint and shadowy, in the

presence of that supreme necessity known as public

policy. And while the Judiciary can never enact laws

under any form of contingency, having no inherent

prerogative powers, the case is different with a Legis-

lative Assembly, which, retaining all the sovereignty of

the people not limited by the Constitution, may always

supply a casus omissus, in respect to individual rights

as well as to public needs, and thus provide a judicial

remedy to meet a judicial want.

It will be perceived that those Acts of a quasi-

judicial character wdiich a Legislature may lawfully

pass, are such as are intended to cure irregularities and

defects not affecting the (essence of a proceeding. They

are remedies belonging to the justice of procedure, rather

than to that of substance, the latter of which dealing

with the merits of a controversy, falls exclusively within

the jurisdiction of Courts. These Acts of suppletory

legislation address themselves to inchoate proceedings

having the color of validity, yet lacking some element
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necessary to give them strict l(^<^^ality. In tliis condition

they wonhl be voidable unless r(^-aniinated by a Legis-

lative decree. Had they been originally void, they

could not liave been resuscitated in this way, since no

Act void in itself can be cured by L(>gislative action.^

Mr. Sedgwick'-^ accordingly makes the following clas-

sification of obj(^ctionable laws:

1st. That a law must receive its final sanction and

enactment from the Legislature, and that the trust of

the popular representatives can neither be returned to

the people, nor delegated to any other power.

> \. 2d. That a statute which dispenses in favor of some

particular individual with the general rules governing

similar cases, does not come within the rightful attrib-

utes of legislative power, and is not to be regarded as

a law.

3d. That a statute which seeks to affect or influence

the determination of any private contested right, is for

the same reasons equally vicious and void.

4th. That a statute, which, without some controlling

public necessity and for public objects, seeks to affect or

interfere with vested rights of private property, is equally

beyond the true limits of the legislative power.

Privileges of Members.

5th. Under the Constitution of the United States,

and of the States generally, members of legislative

bodies are exempt from arrest on, or service of, cicil

process during their session.^ And it is also added, in

going to and returning from their respective houses, in

all cases except treason, felony, and breach of the peace."*

' Wliite Mts. R. R. Co. v. White Mts. R. R. Co. of N. H., 50 N. H. 50.

2 Const, and Stat. Law, p. 151.

3 Coxe V. McClenachan, 3 Dall. 478; Nones u.' Edsall, 1 Wall. Jr. 189.

* Cushing's Legisl. Assemb., §§ 566-584.
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These are privileges growing out of the necessity of

securing the business of legislative assemblies against

interruptions, arising from the compulsory absence of

their members. Such exemptions are coeval with the

establishment of Parliaments in England, and have

been transmitted, and adopted by us, as an essential

part of our parliamentary law.^ But the privilege does

not extend to the exemption of a member from the ser-

vice, or the obligation of a subpoena in a criminal case.^

Nor, in duration, does it cover anything more than the

actual session, and the time consumed in going and

returning.^

Journals.

A journal is kept by each House of w^hich courts

may take judicial cognizance.

The rule in England has always been, that where the

journals of either House have the character of records,

they are received in the same manner and to the same

extent as any other judicial records.^ But where they

do not possess this essential feature, they stand only as

evidence of the proceedings, and not of the facts affirmed

or implied in them. This distinction has not been

recognized so formally in the United States, because pf

the fact, that in most of the States the Constitution

requires each branch of the Legislature to keep, and
publish a journal of its proceedings. Consequently,

whenever printed in the manner required by law, and

promulgated from the proper department, there would
seem to be nothing wanting to give them the character

» 3 Reeve's Hist, of the Enorlish Law, 464 ; Const. U. S., Art. I., § 6.

2 U. S. V. Cooper, 4 Dall. 341.

^ Lewis V. Elmendorf, 2 Johns. Cas. 222; Hoppin v. Jenckes, 8 R. I.

453.

* Rex V. Gordon, 2 Douglass, 593 ; Jones v. Randall, Cowper, 17.
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of autluMiticatod pii])lic rocords. As to tlio decree of

evidence wliicli tlicy afi'ord, the s{^ttl(>d doctrine seems

to be that th(^ nu^re pnblication does not make that evi-

dence which intrinsically is not so, although it gives

the highest character of authenticity to such docu-

ments.^

Lobby Agents.

As no contract for services renchu'c^d in influencino-

legislation or obtaining public office can be enforcc.^d,

being against public policy,^ it becomes unnecessary to

inquire into the history, or to detail the functions of the

lobby, as representative of that external pressure and

importunity which is so often brought to bear upon

legislation, in order to secure the passage of certain

measures. The term " lobbying" has unfortunately ac-

quired so ill a repute as to blind us to the fact that, like

every act by which we seek to persuade or influence

others, its character should be judged solely by the mo-

tives which inspire it. Good citizens may lobby for the

passage of good measures, with entire propriety and

benefit to legislation, and, on the other hand, dishonest

ones may lobby for evil measures in which they have a

pecuniary interest. An impartial judgment upon these

facts must concede, that since legislators often need to

be enlightened upon subjects pro])ounded for tlieir

action, those who seek to instruct them by information

may vary in their motives and intentions, and either

prove honest guides to knowledge, or, going beyond the

1 Watkins v. Holmnn. Ifi Prt. 25; Post v. Supervisor?, 105 U. S. 6G7:

Root r. King, 7 Cowen, 613.

2 Harris v. Roof's Executors, 10 Barb. 489; Marshall v. Bait. & Ohio

R. R., 16 How. (U. S.) .314; Chippenorer v. Hopbangh, 5 Watts & S.

315; Mills V. Mills, 40 N. Y. (1 Hand) 543; Tool Co. i-. Norris, 2

WaU. 45.
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region of statement, may seek to control their judgment,

and to influence tlieir votes by insinuating arts of a cor-

rupting nature. What the law condemns, therefore, is

not public, open, avowed lobbying, but secret lobbying

as an employment, and under a contract stipulating for

a pecuniary or otlier consideration.^

It follows from these general principles, embodying

the powers and duties of legislatures and of their mem-
bers, that either House of a legislative body may set on

foot any in([uiry rcdating to its organization, the conduct

or qualitication of its members, its proceedings, rights,

privileges, or any matter u])on which it is competent to

legislate.

But questions affecting the moral, religious, or eco-

nomic interests of society are often beyond the true

spliere of legislative action. And in like manner the

Legislature can exercise no control over the terms of a

contract.-

In the United States, tw^o forms of constitutional legis-

lation exist concurrently, viz ; that practised by Slate

gov(^rnments, and that practised by the national govern-

ment. Each of the former constitutes a true imperium

in imperio, being sovereign as to sister States, and co-

equal in tlie y)olitical congregation which forms the

Federal Commonwealth. These States are sovereiirn

communities, although subordinated by constitutional

position to the Federal Government, being simply a body

of political communities orj^anized under the Constitu-

tion by the peo])le of the United States, acting through

th(M*r representatives in Congress. Their political au-

tonomy in consequ(>nce is not primary, but secondary

and derivative. They were called into being by the

' See Article Lohby, in Cyclop, of Polit. Sci., by A. R. Spofford, Libra-

rian of Conaress

2 Powers V. Shepard, 1 Abbott, Pr. N. S. 129.
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nation on wliosc territory they were organized. Under
this aspect of tlieir l(><^^al statns (which is the one

assiiT^ned them hy tlie fonnders of tlie llepnhlic and tlie

Snpremc Court of the United States), it will be seen

that they are quahfied sovereignties existing only within

the Union, but have no recognized political standing

outside of it. Viewed from an international stand-

point, they are merely provinces of the United States,

incorporated into the general body of the Union as one

nation, and whose Federal Government represents them
in its external or foreign relations,

Tliese principles, when applied to the practical ad-

ministration of government, w^hether for the furtherance

of State or Federal purposes, necessarily restrict the

powers and scope of legislation to the enactment of laws

consistent with the authority promulgating them. One
common rule governs both sovereignties in the exercise

of their separate powers. That rule is the requirement

of conformity with the grant of power, or the limita-

tions affixed to its exercise. " The sovereignty of the

United States," says C. J. Tilghman, in Com.m. v,

Young,^ "is derivative, that of the individual States

inherent, but the exercise of both is limited, being

restricted to the exercise of powers applicable only to

particular subjects, neither being sovereign to every

purpose and in every aspect, but only so when acting

wdthin the prescribed limits of its authority."

State Legislatures, therefore, have a twofold duty to

perform, first, as to conforming their enactments to the

Constitution of the United States, and, next, to that of

their own State. The former, being the paramount

law, overpeers by its supremacy all State Constitutions.

Yet within this proviso, the latter are, for all practical

purposes, the sovereign chart by which legislation must

1 Briglitly, 302.
25
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be o-uided. Under the powers reserved to the States

and the people, there is a wide territory of unrestricted

lei^nslative authority. It is here that resides that in-

herent sovereignty never parted with at the formation

of the Constitution. The restraints upon the General

Government contained in the first ten amendments to

that instrument, bear witness to the determination of

the people of the original States to retain for themselves,

and their successors, all the inherent powers of sov-

ereignty not granted to the Federal authority.

Nor was it deemed less necessary to affix specific

restraints upon the action of States, in order to avoid

conflicts of jurisdiction with Congress ; to prevent dis-

criminations against other States in relation to commerce

and taxation ; to validate judicial records ; to nationalize

citizenship, and thus to secure its privileges and immuni-

ties to all citizens in the several States, by securing to

them the equal protection of the laws. The introduc-

tion of such restraints upon the action of Federal and

State governments, each being supreme within its

sphere, would appear like a paradox in the synthesis

of government, were it not that the sovereignty of the

people from which they both emanate is never sur-

rendered, and that it is only the power to exercise it

which is delegated to these various branches known as

the legislative, executive, and judiciary departments.

The national government, through the agency of Con-

gress, legislates municipally whenever it legislates for

the whole country, and it is restricted in so doing by

the terms of the grant and the limitations of the power

under which it acts. But when it legislates interna-

tionally, it is not thus strictly bound, being empowered

to act as any other sovereign authority having both the

Jus et summa potestas.

The State legislates for local purposes alone. It can
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lawfully do so only under the constitutional restraints

imposed upon it as a member of the Union, and by

virtue of the inherent sovereignty residing in its citi-

zens, and expressing its will through an organic law.

No State was ever admitted without a written Constitu-

tion and none could exist, because, under the canons of

popular sovereignty, such an instrument is in the nature

of a Bill of Rights, and must be the foundation upon

which is built that republican form of government which

the United States shall guarantee to every State in the

Union.

In order to be valid, the laws passed by State Legis-

latures must possess these attributes.

1st. They must not be repugnant to the Constitution

pf the United States.

2d. They must not be in conflict with existing Acts

of Congress. And whenever the nature of a power is

such as to require that it should be exercised exclusively

by Congress, the subject is completely withdrawn from

the field of State legislation. Nor can these bodies

add, by way of complement, to the legislation of Con-

gress any other regulations as auxiliary provisions.^

3d. They must not be in conflict with public treaties

now in force.

4th. They must not be repugnant to the Constitution

of the State itself.

Under these various applications of sovereign power

by National and State Governments, we have three

distinct yet inter-dependent classes of legislation, viz

:

First. Congressional Legislation for the government

of our foreign relations, which is international.

Second. Congressional Legislation of a domestic char-

acter which is Federal and Municipal.

^ Prigg V. Comm., 16 Pet. 539 ; People v. Brooks, 4 Denio, 469 ; Henry

V. Lowell, 16 Barb. 268 ; Jack v. Martin, 12 Wend. 311 ; Thornton's Case,

11 111. 32.
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Third. State Legislation, which is Local and Muni-

cipal.

An examination of the various charters, patents and

grants issued to the English Colonists in America, show

that they were given very extensive powers of self-

government. This appears to have arisen partly from

geographical necessity and the consequent difficulty of

easy communication with the mother country; partly

from the absence of any pre-existing settlements here

;

and partly also from the fact, that the lands granted by

these charters w^ere to be held by the Colonists in free

and common socage, and not in capite or Knight's service.

The entire community, at the outset, consisting of the

grantees and those selected by them as partners in the

undertaking, were given such ownership of the soil as

might constitute them an independent municipal society

owing allegiance to England.

These charters gave them powers of legislation of

the most comprehensive character. They might hold

General Courts or Assemblies, with autliority to make

all reasonable orders, laws, statutes, ordinances, direc-

tions, forms and ceremonies of government, and magis-

tracy, fit and necessary for the government of the

Colony; might impose fines, mulcts, imprisonments, or

other lawful corrections; and had the additional autho-

rity to pardon, govern and rule all subjects who might

come there, according to such laws as the Council

might make ; and in defect thereof, in cases of neces-

sity, and according to the discretion of such Governors

and Officers as they might elect, were empowered to

act as well in cases capital and criminal, as in civil

cases both marine and otherwise. The only limitation

put upon them, was that of making no laws contrary

to those of England.

It will be seen from this general review of the powers
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granted, that these Colonists were furnished an o[)p()r-

tunity to establish free representative government, on a

basis of loeal independence seldom possessed hy any

subjects of an European Monarch. In order, further,

that nothing might be wanting in the foundation of this

free political society, they were created a body politic

as well as corporate, thus bestowing upon them per[)e-

tuity, together with local autonomy. Discovering sub-

sequently how far reaeiinig were the political conces-

sions made to the Colonists, it is no wonder that the

British Crown sought at a later day to recall these

charters or to abrogate them. Several of the Colonies

were obliged to contend against writs of quo icarranto

instituted for the purpose of annulling their charters.^

During this time also, agents of the Crown were seizing

upon local offices formerly filled by popular election,

and measures were successively brought forward in

Parliament looking to a revision of local government

j

by overriding their charters, and depriving them of

their former rights of legislation. The evident object

of all this was to check the growth of popular power.

The names of Sir Edmund Andross and the Duke of

' This was tlie favorite method adopted in P^nghind for stampin<x out the

germs of civil liberty which the Commonwealth had bequeathed to posterity.

James IL made an attack upon the charters of corporate boroughs because

they were the stronghold of the popular party. The Crown lawyers in 1683

filed an information against the corporation of London alleging certain mis-

demeanors, and the political Judges of tlie King's Bench, gave judgment in

favor of the Crown.

Li like manner and actuated by the same spirit, wilts of quo u'cirrardo

and scire facias, were issued in 1683, for the purpose of annulling the

charter of the Massachusetts Bay Colony. A decision favorable to the

Crown was rendered on the 18t]i of June, 1684. Similar writs were issued

in 1687 against the charter of Rhode Island and Connecticut and with simi-

lar results. Redress, however, soon came, for among the extra-territorial

benefits of the Revolution of 1688, was the restoration of these charters to

the Colonies. Creasy on the British Const, p. 275 ; 2 Chaud. Com. Deb. 3 1 6.
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York are infamous in our Colonial history, for dishonor-

able connection with attempts of this kind.

Besides those grants of power to legislate made to

the early Colonists, their charters were constituted let-

ters patent, in the nature of warrants of royal authority

for putting their enactments into execution.

As a consequence of this latitude of authority in

legislation, the early Colonial Legislatures, by whatever

title designated, were democratic assemblies combining

legislative with judicial functions. Illustrations of the

exercise of these dual functions may be found in the

judicial history of all the New England Colonies.

Important criminal cases were tried before a general

political assembly, and disposed of by fines or penalties

in the same way as before any regular Court. In some

Charters also, permission was given to the council and

magistrates appointed by them to declare Martial Law
in cases of insurrection or rebellion. These Charters,

in the eyes of the Colonial Statesmen, had become a

constitution, conveying to their governments all the attri-

butes of local sovereignty. They were regarded as

compacts favorable to liberty. Nor was it straining

any canon of construction to assert, as in the case of

cortain proprietary grants to individuals, that royal

rights were thereby entirely surrendered. It was from

this fact, perhaps more than any otlier, that they drew a

justification for considering each colony an independent

commonwealth ; and it followed, by a similar process

of reasoning, that the General Court of Massachusetts

Bay, consisting of the Governor, Deputy Governor, and

Assistants with the freemen, resolved itself in 1634:

into a supreme legislative assembly with an Executive,

a Senate, and a House of Representatives. Meanwhile,

and throughout the entire circle of Colonies, legislative

assemblies had been similarly forming.
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To Virginia is due the honor of having estabhshed

the first legishitive assembly in North America. Her

House of Burgesses was organized on July 30, 1619,

or eighteen months before the landing of the Pilgrims

at Plymouth. The next Colony to found an assembly

was Massachusetts, on tlie 14th May, 1634. Coiniecti-

cut followed in January, 1639, and Maryland in F(4jru-

ary of the same year. Rhode Island in May, 1647,

North Carolina in 1667, East New Jersey in May,

1668, West New Jersey in November, 1681, South

Carolina in 1674, New Hampshire in Marcli, 1680,

Pennsylvania in 1682, Delaware in 1682, New York in

1683, although the first Assembly whose acts are ofii-

cially recognized is that of 1691 ; Georgia in 1784.

All these Colonies, as before said, treated their Char-

ters as constitutions emanating from the British Crown,

and they considered their provisions tantamount to

guarantees, that the rights existing under them wx^uld

not be interfered with, until some serious reasons arose

to justify it. This doctrine of the inviolability of

Charters was transferred to, and incorporated in the

various Constitutions subsequently formed by these

States, so that the idea of Constitutional Government,

meaning government within the restrictions placed

upon the powers of each department, w^as established

here from the earliest Colonial times. The idea it is

true, was of British origin, but its expansion and prac-

tical application on a plane of unrestricted enjoyment

was the fruitage of American Statesmanship.

The State Executive.

The next branch of the administrative department

of a State is the Governor, wlio, besides his civil mjigis-

tracy, is the commander-in-chief of its militia. While

in his purely administrative capacity he is designated
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as the Executive, he is virtute officii a component part

of tlie L(^g-islature, may exercise a qualified negative

upon their action through his veto; and may, during

its recess, convene it in extra session, if, in his judg-

ment, the pubHc necessity requires it. This reserved

power inheres in his office as the State's chief magis-

trate and liigliest official officer.

The Governor of an American State is, in relation

to its law-making power, both a branch of the legisla-

tive department and the executor of the law^s. He
has two sets of powers, viz : Constitutional jjowers, and

statutory potcers. As a co-ordinate branch of the Legis-

lature, his approval of bills is necessary in order to give

them legal completeness, although this is not always in-

dispensable, shice the Constitution generally authorizes

the enactment of laws over his veto. With this excep-

tion, he is made an integral part of the legislative

department. But all grants of prescribed powers, in

any branch of State government, being regulated by

its Constitution, it follows that reference must be had

to this instrument for a precise enunciation of the

powers, duties, and limitations affixed to any depart-

ment. The veto power of the Governor, whether

deserving to be regarded or not as a constitutional

guarantee, operates at least as a salutary check upon

the Legislature, and to that extent protects the citizen

against crude, dishonest, or unconstitutional laws. Its

best effect is undoubtedly moral, since practically it

may be overridden. It serves at least to admonish the

Legislature, and to give public opinion an opportunity

to rally in support of, or against the condemned measure.

Aside from purely legislative powers, the Governor,

in many of our States, exercises judicial functions, as for

instance, in the administration of oaths, and the trial of

sundry officers, like county judges, sheriffs, district-
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attorneys, etc., upon charges of iniilf(usance preferred

against them. In such cases, he unites in his own person

the functions of both executive and judicial departments.

He may, in furtherance of these functions, inflict the ap-

propriate penalty upon the convicted offender. But his

powers as a chief magistrate in signing warrants of extra-

dition, and in appointing terms of Courts, belong rather

to his ministerial functions. Tliese powers in their scope

and extent vary in different States, but in all of them
the Executive unites in his person, at times, the powers

^of both these departments of government. This is much
to be regretted, because, under the freest of democratic

republics, it thus appears, that there is no means of

escaping from such a political paradox as a judicial

executive. The King still sits within the gate.

Extradition of Criminals.

It is made the constitutional duty of the various State

Executives to aid in the extradition of fugitives from

justice found withhi the limits of their jurisdiction,

upon the demand of the executive authority of the

State from which such persons may have fled. '- Xo
State," says Beasley, C. J., " can refuse to surrender

such criminals, because the right to require such sur-

render is part of the sovereignty of the nation. But

under present legal conditions the general government

cannot enforce the performance of this constitutional

obligation."^ And Taney, C. J., in like manner held

that " it gives the right to the executive authority of

the State to demand the fugitive from the executive

authority of the State in which he is found ; that the

right given to demand implies that it is an absolute

right, and it follows that there must be a correlative

' Matter of Peter Voorhees, 32 N. J. 1-il.



394 CONSTITUTIONAL LEGISLATION.

obligation to deliver, without any reference to the char-

acter of the crime charged, or to the policy or laws of the

State to which the fugitive has fled," and " without the

right to exercise either executive or judicial discretion."^

While these opinions from the highest judicial sources

are unimpeachable in their construction of the constitu-

tional obligations ot States towards each other, the fact

nevertheless remains that no present authority exists to

compel a State Executive to the performance of this

ministerial duty. A question of extradition is a casus

foederis affecting the external relations of a State, and

as such is purely a political question ; and its determi-

nation must be left to the sense of justice, and mutual

interest in suppressing crime, of each particular State.

The refusal of an Executive to extradite a criminal

fugitive from another State as a ministerial act, on de-

mand of the proper authorities of that State, however

much it may violate, not only principles of comity, but

even constitutional obligations, affords no ground for

the application of a judicial remedy. It is an exercise

of State sovereignty by its political department, which

cannot be questioned in any Court. Congress, doubt-

less, has the power to create certain national officers in

each State, and to invest them with the authority to

cause the arrest, and rendition of fugitives from justice,

on the requisition of the Executive of the State from

which they have fled.^ But until it does so, a question

of extradition will always practically remain one of

comity between the States.

It is everywhere the duty of the Governor to see that

no bills are signed by him which are either unconstitu-

tional, or against public policy, or in opposition to the

decision of the highest appellate tribunal of the State,

' Kentucky v. Dcnnison, 24 How. (U. S.) 66 ; Clark's Case, 9 AV^end. 220;

Comm'th V. Green, 17 Mass. 547.

2 Sims's Case, 61 Mass. 258; Booth's Case, 3 Wise. 35.
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expounding tlie civil or legislative rights of which such
laws involve the exercise. It is for this supervisory

pur[)ose that the veto pow(»r is placed in his hands.

Again, it is the duty of the Governor to see that the

laws are enforced hy all proper and legal metliods.

Usually, there is no occasion for his direct interventKjn,

since the various administrative officers carry on tlie

government through the operation of their separate de-

partments. But, whenever the civil authority is so

obstructed as to be rendered impotent, he may call upon
the military power to aid in tlie execution of the laws.

It is for this purpose that he is created commander-
in-chief of the military forces of the State.

In some States, the Executive is empowered to re-

move certain public officers summarily for misconduct,

and to appoint others, with or without the concurrence

of the highest branch of the Legislature ; also to ap-

point special terms of courts and to select the judges
who shall preside thereat. He is further empowered to

call extra sessions of the Legislature, and during its

recess may fill any vacancies occurring in public offices,

or until the recurrence of the time for electiui^ a new
incumbent. Lastly, in many States the Governor is

authorized to grant reprieves and also pardons, whether
conditional or absolute. And he is not even required

to advise with any judicial officer before exercising such
authority, but may act upon his own judgment.
Among the above enumerated powers the last one in

particular merits our attention. And it is, because it

bestows upon the Executive department authority to

grant absolute pardons, and thus to nullify the action

of courts. In most States this power was originally

vested in the Legislature. The change, which for con-

venience's sake now centralizes it in the Governor, has

been very generally adopted and acquiesced in through-
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*

out the United States. Nevertheless, it is a return to a

patriarchal form of administration, and a re-affirmance

of parental sovereignty personified in a magistrate.

Consequently it is a paradox in a democratic Republic,

whose government takes the form of a civil corporation.

And inasmuch as its exercise rests upon the irresponsi-

ble will of an individual, a pardon may often frustrate

justice, by being the product of political influence ope-

rating upon a partisan judgment.

Where there exists a body of councillors to act as an

advisory board with the Governor, or where a distinct

Court of Pardons has been created, all the objection-

able features attaching themselves to the one-man par-

doning power are removed. Responsibility becomes

divided, as in the case of a jury, and each member of

this absolving tribunal feels an unfettered liberty of

action, arising from the impersonal weight which his in-

dividual opinion bears in the aggregate judgment of the

whole. Moreover, if justice to a criminal requires that

he should be convicted only by '' due process of law,"

justice to the community requires that that conviction

should not be nullified by any less solemn proceeding.

Even for purposes of pardoning, we should not con-

stitute an appellate court with only one judge.

Now, there is no doctrine more dangerous in a Republic,

because more subversive of its fundamental character,

than that of the parental power of the State. It is the

on(^ dogma of sovereignty beyond all others which the

Plymouth Colonists n^pudiated, when they^ organized

themselves into a ''ciril hod// ^W/^^'c." While, there-

fore, it has been found impracticable to eliminate it

from our form of administration, it has always be(m

kept out of sight as much as possible, and concealed

under some misleading title, either of public charities,

legislative commissions, or other quasi-judicial bodies

relating to the police powers of the State. It is painfully
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manifest, however, that this doctrine^ is slowly and in-

sidiously invading our legislation, and changing much of

the original character of our political society from that

of a Commonwealth to that of a municipal State. In-

deed, in the whole of the forty-four States of our Union,

it is only Massachusetts, Virginia, West Virginia, and

Pennsylvania that still retain the official designation of

a Commonwealth. This is a painful fact to contemplate,

amid the progress made hy repuhlican ideas of govcrn-

jnent on this continent. It is a retrogression in demo-
cratic principles, beginning with their representative

name. We cannot afford to allow this to go on indefi-

nitely, without imperilling the unity of our system of

government. A patriarchal political society is incom-

patible with the exercise of popular sovereignty. The
two ideas mutually exclude each other. Ours is either

a Commonwealth system or nothing. For, under a

democratic form of government, the State is only a

secular institution, representing the conventional will of

the people as expressed through an organic law. The
State with us is territorial rather than personal. In the

soil of such an institution, consequently, parental au-

thority can never legitimately take root.

But whatever may be the legal status of the Governor
of a State, in respect to the exercise of legislative or

judicial functions, his official power is always subordi-

nated to that of the other departments of government.

In a representative democracy, it is the legislative

Houses that are justly regarded as the highest power
exercising functions of authority in the State, and for

the following reasons:—
1st. That this power is the immediate representative

of the popular will, acting constitutionally in a delibera-

tive Assembly.

2d. That it is the law-making organ of the State, and
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can supplement defects in existing laws ; can give pro-

visional remedies under emergencies; propose amend-

ments to the Constitution ; fix the compensation of all

public officers, and vote appropriations as well as raise

revenues. And lastly, because holding the public purse,

it can provide for the public defence.

It may be said to act, therefore, as a committee of

public safety for the benefit of the common weal, and

in obedience to the provisions of the organic law. In

England, Parliament in addition to its legislative powers,

exercises certain judicial functions through the House

of Lords, when acting as an appellate tribunal^ and

which functions are unknown to any American Legis-

latures. The only judicial functions belonging to such

bodies in the United States, are such as spring from the

exercise of discipline over their own members ; or in

cases of impeachment of public officers where the Senate

sits as a Court ; but nothing beyond this. And in New
York it has been held by the highest tribunal that

" aside from the special limitations of the Constitution,

the Legislature cannot exercise powers which are in

their nature essentially judicial or executive."^ This

opinion is cited with approbation by one of our most

eminent writers upon constitutional jurisprudence, who

says that "we are only at liberty to liken the power of

the State Legislature to that of the Parliament, when it

confines its action to the exercise of legislative func-

tions ; and such authority as is in its nature either execu-

tive or judicial, is beyond its constitutional powers, with

the few exceptions to which we have already referred.^

The reason for these restrictions is founded in the fact

that popular assemblies, reflecting as they do very largely,

the political sentiments of party, are not apt to be guided

» Wynehamer v. People, 13 N. Y. 391.

8 Cooley Const. Lim., p. 90.
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by sentiments of impartiality ; bnt on the contrary tend

to arrogate to themselves, by implication, powers of in-

definite character ; and being the immediate representa-

tives of the people, are prone to assume that whatever
they perform has the sanction of the people and of the law

to justify it. Hence all writers upon popular govern-

ment agree in opinion that of its three departments the

Legislative is the one which most tends to usurpation

of power, and consequently the one upon which it is

most necessary to impose restraints.^

These legislative Houses form, together with the

Courts and municipalities, the only sovereign law mak-
ing bodies of the State. In respect to their number', it

will be sufficient to say that experience in all repre-

sentative governments has shown the advantage of

having two chambers rather than one. One chamber
has never been found sufficient, and more than two has

been found disadvantageous to harmonious legislation.

In fact the more chambers there are beyond two, the

more difficult it would be to reconcile them to the pas-

sage of any important public measure. In the Middle
Ages three, and even four Houses have at times acted as

a legislative body, but the modern system of national

representation was then unknown, the delegate acting

only in the capacity of a local deputy.^

It is not necessary, a second time, to enter upon an
extended inquiry into the origin and growth of this

bicameral system, Avhich is now so universally adopted.

The history of every representative government shows
that it is the result of ages of experiment in various and
modified forms, and that the present one was finally

adopted as the best solution of the problem. And so

important is the separation of these chambers deemed,

» Federalist, No. 51, Webster's Works, voL 3, p. 29.

« Lieber C. L. 189.
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that it has been expressly provided for in the Constitu-

tion of each of the States. Wherever it exists with us,

the idea of popular sovereignty pervades both chambers

alike, and the Senate, therefore, does not represent either

pedigree or property, any more than does the Assembly.

Nor do the powers of an American Legislature rest upon

custom or tradition only, aided by occasional statutory

provisions, as is the case with the English Parliament

;

nor again are they convened, prorogued or dissolved at

the sole pleasure of the Executive, as in England. On

the contrary, such assemblies in the United States are

founded in, and in great part regulated and controlled

by the fundamental organic law.

Under the shadow of these well-settled principles, it

is manifest that the law-making power of onr Legislative

Assemblies is solely derived from the Constitution. But

inasmuch as this instrument, in respect to the people of

a State, is a grant of powers limited only by the restraints

expressed therein, it follows that the powers of a Legis-

lature is general and unhmited as to all subjects of

legislation, except as above described ; and in any ques-

tion of doubt, as to whether a given subject falls w^ithin

the Constitutional powers of a Legislature, the answer

must be sought for in the direction of the prohibitions

in terms, or by necessary implication affixed to it, rather

than of powers specifically conferred. This constitutes

the difi'erence between a strict and a liberal construction

of a Constitution. If the power under discussion be

not withheld directly, or by necessary implication, then

it may be considered as granted. The Legislature in

fact, possesses all the legislative power of the people

except so far as limited by the Constitution. In the

case of Congress this rule is reversed, because all legis-

lative powers possessed by it being a grant of specific

power, it has none except those which are expressly or
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by necessary implication conferred upon it. Therefore,

whatever power is not tiius conferred, is withheld.

In case of any doubt relating to the powers of a State

Legislature, as affected by the Constitution of the United

States, the rule of interpretation is, to determine whether

a given power would exist in a State Legislature, out-

side of the Federal Constitution, and if so, whether sucli

power is abrogated by the latter instrument.^

> But inasmuch as the practice of liberal construction of

its own powers by an irresponsible body, tends always to

an enlargement of those powers, the extcmt to which such

bodies frequently construe their power's to act, varies

with the course of public events. The doctrine of legis-

lative inquests, and legislative contempts has, in recent

times outgrown all former conceptions of their Consti-

tutional boundaries, so that it is now extremely difficult

to trace these boundaries, and to fix any limit to them.

Apart from positive laws enacted in solemn form, legis-

lative bodies often exercise their powers througb com-

mittees, or commissioners, by whom judicial functions

are assumed, of a very questionable autliority. Begin-

ning with the undoubted right of governing tlieir own
members by suitable rules and discipline, there has

steadily grown up a tendency to enlarge this jurisdiction

in directions, and to an extent plainly transcending its

Constitutional limits. The case of Kilbourn v. Thomp-
son (before cited), is one in which tlie Supreme Court

had occasion to review this subject in full, in relation

to the external powers of the House of llepresentatives,

and its opinion is a re-assc^rtion of the duty devolving

upon each department of government not to encroacii

upon the territory of another, or to assume a jurisdiction

not conferred upon it.

' Gushing L. A. 717-U); Bank of Chicago v. Brown, 26 N. Y. 4G7;
Leggett V. Hunter, ly N. Y. 445.

26
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" While the experience of almost a century," says

Mr. Justice Miller, " has in general shown a wide and

commendable forbearance in each of these branches from

encroachments upon the others, it is not to be denied

that such attempts have been made, and it is believed,

not always without success. The increase in the num-

ber of States, in their population and wealth, and in

the amount of power, if not in its nature to be exercised

by the Federal Government, presents powerful and

growing temptations to those to whom that exercise is

entrusted, to overstep the just boundaries of their own

departments, and enter upon the domain of one of the

others, or to assume powers not entrusted to either of

them."^

The principles so sagaciously enunciated in the

above opinion, apply with equal force to every legis-

lative body in the country. Were they permitted to

enlarge the boundaries of their jurisdiction at will, and

thus to undermine the foundations of the other depart-

ments, our government would soon lose its representa-

tive form, and degenerate into a tyranny of majorities.

The dominant political party would constitute the only

government ; its chief object would be to legislate not

so much for the benefit of the Commonwealth, as for the

perpetuation of party supremacy, and under the sup-

posed claims of expediency, and public policy, legislative

authority would be stretched to almost indefinite limits.

The doctrine of privilege has always been a menace to

personal liberty, as was seen in the case of John W^ilkes

in England, Judge Potter and Hallett Kilbourn in the

United States. And the successful resistance which

they made to the exercise of arbitrary power will ever

stand among the great triumphs of civil liberty.

Another limit to the exercise of legislative authority

' 103 U. S. 191.
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in the United States exists in the fact that the moral,

religious and economic interests of society are placed

beyond the sphere of legislative action, in consequf-nce

of which no control can be exercised by it over rights

of moral obligation, over the economic interests of indi-

viduals or the terms of a contract. We have neither a

State Church,' a State System of Medicine," nor a State

••Code of Commerce.^ The decisions which sustain

these dogmas of free government cover the groinid

occupied by codes of religious tenets, medical ethics,

and sumptuary laws in general.

Both Legislative Houses are, as a matter of right,

empowered to make rules and regulations for the govern-

ment of their own members and proceedings. This is a

self-evident necessity, and carries with it by implication

also the power to enforce them through appropriate

penalties. Some of these powers expire with the ses-

sion, cancelling at the same time any penalties that may
have been inflicted. Under the rules made by such

assemblies, they are permitted to determine the qualifi-

cation of their own members, to decide questions of

contested elections, to elect officers, to determine the

place and times of their sittings, and to regulate pro-

ceedings so as to promote harmony between each House
and the Executive in the general duties of legislation.

The exercise of these powers, in a prescribed way, gives

rise of necessity to a Code of Legislative procedure,

within which the functions of both Houses are required

to be carried on. But the formalities incident to enact-

ing laws are usually provided for in the Eevised Statutes

of a State, tlie authentication of sucli laws being made
by the Secretary of State, who certifies, as to the day

' Watson and Jones, 13 Wall. 728.

2 Corsi V. Maretzek, 4 E. 1). Smith, 1.

^ Powers u. Shepard, 1 Abb. Pr. X. S. 129.
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and the manner of their passage. When a law there-

fore bears upon its face the requisite authentication, it

is presumed to have been passed in the proper Consti-

tutional way.^

It results from these principles of representative

government, that, while we have adopted, with proper

reverence for their value, those great measures for the

promotion of civil liberty which had their origin in

Parliament, the people of the States have never con-

sented to any abridgment of their right, in Convention,

to prescribe rules and regulations for the exercise of

portions of their sovereign power, by the various depart-

ments of State government. This inviolable right of

self-government expressing itself through the functions

assigned to each of these departments, constitutes the

autonomy of the State. It is for the people to ordain,

for the Legislature to enact, for the Executive to enforce,

and for the Judiciary to interpret the laws made in pur-

suance of their legislative will.

The powers of State Legislatures, as assemblies of the

people exercising inherent rights, are consequently, much

larger and less well defined than those of Congress, The

powers of the latter are all derivative, and spring from

enumerated grants, the powers of the former are of a more

general character and to be measured chiefly by the limi-

tations which are put upon them. " When a question

arises," says Mr. Cushing, " whether a given subject is

within the Constitutional power of a State Legislature,

the inquiry shotild be, not whether it is conferred specifi-

cally, but whether it is withheld in terms, or by necessary

implication. If it cannot be said affirmatively that the

power is withheld, then it exists, under the general

1 Falconer v. Campbell, 2 McLean R. 195 j White v. How, 3 McLean,

111.
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grant. If tlie inquiry leads merely to a doubt of the
power, the doubt is in favor of its being granted."'
These reserved powers of the people as exercised by a
Legislature, constitute that residuum of sovereignty
which exists outside of every Constitution. It is the
power by wliich it may be amended or reformed, being
the same power by which it was instituted.

' Curihiii<r Law of Legisl. Assemblius, S 717.
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CHAPTER VII.

JUDICIAL LEGISLATION, INCLUDING IMPEACHMENT.

All legislation by representative assemblies forms part

of the jurisprudence of a country. It constitutes what

may be called political law, to distingush it from forensic

law. The Legislature is a department with prescribed

law-making powers, but wliich, however well exercised,

cannot deal with all the possible contingencies of human
existence. Some things must be left unprovided for in

every statute, and the degree to which injurious con-

sequences may follow, in respect to individual rights and

remedies, renders the assistance of Courts frequently

necessary to determine the manner and the extent of

injury thus arising, and the remedy, if any, which can

be applied.

Moreover the legislative department, although the

law-making branch, does not embrace the entire govern-

ment of a State. Even when the Executive is added

to it as a constituent member, the Government is not

yet complete. Another power, supervisory of both the

foregoing, still exists, before which the legality of all

public Acts may be tested. This interior power, silent

and inconspicuous until its jurisdiction is appropriately

moved, is known as the Judiciary. It holds the scales

of justice not alone between citizen and citizen in their

individual contentions, but between each citizen and

every source whence a legal command may issue, im-

posing a duty upon him. The validity of every law is

subject to interpretation at its hands—the authority of
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every official Act may be questioned in its forum. And
while its condemnation of any statute, ordinance, by-law,

or official Act of any public department, stamps it with

invalidity, its own decrees can only be reviewed by itself

in its highest appellate tribunal. The judiciary de})art-

ment is justly regarded as the bulwark of our civil

liberties ; the guardian of the Constitution ; the regu-

'' later of the limits of administrative law; the altar of

Equity ; the defender of public morality, and the final

protector of lite, health, proj)erty, reputation, citizen-

ship and equality before the law.

In all cases arising from conflicts of jurisdiction ; in

all cases where the civil rights of the citizen are invaded

by oppressive legislation ; in all cases where his life,

health, property, or reputation are imperilled, it is for

the Judicial Department not only to declare what the

law is, where doubtful, but also to accommodate the

law to the altered state of political society, and to stay

its operations when found to be in conflict with the

organic law. " The judicial power of every well-consti-

tuted government, must be co-extensive with the Legis-

lative, and must be capable of deciding every judicial

question which grows out of the Constitution and laws."

Such is the language of C. J. Marshall in Cohens v.

Virginia.^

This it cannot do spontaneously, as a moral censor over

legislative acts, but must wait either until its jurisdiction

is moved by an actual case pending before it, or an opinion

is songht under some provision of the Constitution

requiring it to respond to a call of tliis character.'-^ In

the former case its action is strictly judicial, in the latter

' 6 Wheat. 264. Legislators, throuiih laws, adiuinister average justice,

while the judge administers specific justice. 2 Lieber. Pol. Ethics, 304.

2 The Constitutions of several of the States authorize the Executive and

Legislative Departments to require from the Judges of the Supreme Court

opinions upon important questions of law.
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it is political and suppletory to that of some other depart-

ment. Again, in the former case it is empowered to

enforce its judgments, in the latter case its opinions are

not regarded as judgments, and are without binding

force or obligation. Strictly construed they are neither

law, nor the evidence of law. And it is curious to

observe in connection with this subject, that, what with

us is known and daily applied in practice as " Judicial

power'' is a power neither given, nor defined by the

Constitution. This power, being founded in the com-

mon law, is inherent and incidental to the exercise of

the functions of all classes of Courts. Experience has

also shown that it is indispensable to their existence.

Whatever statutes, therefore, have been passed in rela-

tion to it, have created no new powers, but only regu-

lated and limited such as already existed.^

In the United States, Courts have no prerogative

power. They are not endowed with any attributes of

sovereignty. They are simply ministerial tribunals to

execute the written law. While they cannot assume

authority to enact systems of laws, nor to establish rules

applicable to any foreign or unrelated subjects, they are

constantly building up a concrete system of unwritten

law, by adjudicating upon each case which arises before

them.^ These cases become subsequently classified

according to the principles on which they rest, whether

as to the foundation of the right sought to be enforced,

or the remedy sought to be obtained. What Avas first

unwritten law, becomes by lapse of time and force of

precedent positive law. It is easily seen that the com-

mon law of any country finds its origin chiefly in judi-

1 King of Spain v. Oliver, 2 Wash. C. C. R. 429.

2 " Now, though the science of legislation (or of positive law as it ought

to be) is not the science of jurisprudence (or of positive law as it is) still,

the sciences are connected by numerous and indissoluble ties." Austin Prov,

of Jur., § 14.
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cial legislation, decisions of courts ante-dating statutory

provisions, and thus giving recognition to jural relations

never before established. The development of positive

rights, from the arbitrary rules of custom, forms there-

fore part of tlie normal evolution of law.

We may trace, for instance, in the customary rela-

tions of lord and tenant the underlying reason of such

statutes as those of Westminster, Dc Donls Condition-

aUhns, and of Marlbridge, Quia emptores. Such statutes

show that the beginnings of the common law were

founded in local necessity, and that precedents once

established become the stepping-stones to a system of

written law, which thenceforth nationalizes the par-

ticular right that has been judicially declared. In

this way it came to pass, that the first man who won
his case prepared the way for similar victory to all his

fellow-citizens when similarly circumstanced.

In the colonial times of New Enghmd, Executive

Courts, a name applied to Courts of Justice, to distin-

guish them from the Legislature, which was designated

as the General Court (this latter being also in some

colonies the final Court of Appeal), exercised a police

jurisdiction bordering upon legislation, for they made
orders relating to the repair and construction of fences,

the government of the town-watch and the viewing of

boats. They were also empowered to lay out highways,

license taverns, provide for the support of the ministry,

and admit persons as freemen of the colony. Even
town laws were subject to tlie approval of the County

Court.i

Much of that body of the civil law known as the

» Washburn Judicial Hist, of Mass. 32; Mass. Colonial Kcc, 4 pt. 1.

314; Palfrey Hist, of New England, vol. 1, 334; Mass. Acts an<l Resolves,

1. &Q (1692) ; Lodge's Short History, 415-17.
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Corpus Juris Civills, consists, in fact, of the work of the

jurisprudentes, whose interpretations and constructions

of the hiw proper, became, by a species of organic

development, the accepted rules for its application. In

like manner the edicts of Praetors were consolidated

in the time of Adrian, and finally adopted into the

body of the law, in the Legislation of Justinian. The

classical jurists introduced the principle of analogical

reasoning, on the basis of consistency in the law, and

their aim was to trace its spirit continuously from the

nature of legal relations in general, down to the end or

objects contemplated by the particular statute. In this

way they sought to expound the letter of the statute

{Mens Leijis) by its spirit {Ratio Legis). But as this

could not always be done with logical certainty and

precision, they were driven to the necessity of inventing

fictions, in order to supply a hypothetical basis for their

organic harmony. To this system of construing the

law, and the power of the Judges under it, they gave

the name of equitas^ a system which has been repeated

in the English Judicature Act of 1873, by incorporating

the doctrines of its modern Chancellors into the law of

England.^

It is upon this principle of analogical reasoning, as

the basis ot consistency in law, that our courts, wlienever

called upon to determine the constitutional extent of the

legislative power in respect to a particular statute, have

had to compare the written Constitution with certain

anterior juridical rights of persons, already expressed

^ Ilolhind, Jurispr. G3. ]SIr. Austin in liis (']ia])ter upon Praetorian

E(initv remarks that " It is to be regretted that the legishitive power of

the Judd^es is not exercised directly and avowedly with us as it was in Rome,

that judge-made law is not made in the form of statute law; but in that of

judiciary law ; and that our Courts do not, like the Praetors, express and

publish their law in the form of general rules, and thus legislate openly

instead of covertly." Austin's Jurisp., § 881.
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either in positive ju(l«^inriits, or accepted as uiiw rittcii con-

ventions inc()r[)()rate(l in that C'onstitution. 'I'hcsc con-

ventions and connnondaw jud<;-in(nits constitute the; his-

torical evidence of the law within the law, Ijcini^ the

nucleus from wliich by organic develo})nient tli'? (Con-

stitution itself has been evolved. l>y tlie liglit of these

analogies the fundamental law, however originally ex-

'pressed, stands revealed as the necessary parent of the

Constitution. So evident is this that even in England

these conventions are admitted to be integral })ortions

of the Constitution, limiting as well as defining the

powers of sovereignty, and because of their fundamental

character, not requiring to be solemnly enacted as an

organic law.^

The necessity of interpreting and construing statutes

being inseparable from the administration of justice, a

system of legal hermeneutics has grown out of it, which

in every doubtful case devolves upon courts the duty of

searching for light outside of the written hnv. This

system forms part of our jurisprudence under the doc-

trine of equitable interpretation,- and as such has served

to widen the scope of judicial criticism and authority in

its supervisory relations to legislation. For " there are,"

says De Tocqueville, " few laws which can long escape

judicial scrutiny, since there are few which do not assail

some personal interests, and which lawyers cannot, or

do not, as a duty summon to the bar of justice. Hence,

from the moment a court refuses to recognize the

validity of any statute in a judicial proceeding, that

statute loses a portion of its moral weight. Those

whose rights it has infringed are thereby notified that

' Opinions of the Justices of the Sup. Jud. Court, 126 Mass. 594.

2 This doctrine has even been applied to penal statutes, altliouirli in con-

travention of the general rule that they are to be strictly interpreted. Van
Valkenburgh v. Torrey, 7 Cow. (N. Y.) 252.
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there is a way of escaping the duty of obeying it, other

litigations follow, and it eventually becomes impotent.

Two results thereupon follow, either the people amend

the Constitution, or the Legislature repeals the law."^

That statutes under the necessities of public policy, or

the remedial principles of equity, may be construed

against their letter, and frequently are, is now an ac-

cepted canon of interpretation, and " the proposition

that in construing a statute the judges have a right to

decide in some cases, even in direct contravention of its

language has been repeatedly asserted and practised

upon by the highest authority."^ From the foregoing

facts it will be seen, that the two sources of law in Eng-

land and the United States have always been legislation

and litigation. The substantive principles of the law,

so far as they have been settled by judicial decisions,

have gradually been enacted into statutes, and, on the

other hand, statutes whose language has been mislead-

ing, or which have been in derogation of established

principles, or constitutional provisions, have been con-

strued with reference either to carryhig out the inten-

tion of the Legislature ; or where this could not legally

be accomplished, have been declared invalid.

In this revision of the work of the Legislature,

through an apparent contradiction of the language of

an enactment, the judicial power seeks to find the

equity of the statute by interpreting its intent accord-

ing to its spirit, rather than according to its letter. To

this process of interpretation, which sometimes enlarges

and sometimes abridges the application of a statute, or

even nullifies it entirely, the term judicial legislation

has been applied. In such cases, the judgment of a

' Democracy in America, chap. 6.

2 Sedgwick on Stat. & Const. Law, 255; People v. Utica Ins. Co., 15

Johns. 380-1 ; Maxwell on Interpretation of Statutes, by Endllch.
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court becomes in a certain sense creative of a precedent
or new law, which it has fasliioned out of an existing

law; whereupon, by this judgment, until reversed, the

case itself on whicli it is founded is evidence of law for

the time being. A series of such precedents becomes,

in the course of years, a system of rules of binding ob-

ligation, as has been seen in the growth of modern
commercial law.

The history of English jurisprudence abounds in

examples of the nifiuences of judicial legislation, not

only in mitigating the rigors of statutory law, but even
in nullifying its effects. Thus, in Taltarum's Case, the

Statute de Donis, which had been passed in the interest

of the nobility for the purpose of creating perpetuities

in real estates, was entirely overthrown by the judges.^

In like manner, we owe to the courts the introduction of

the doctrine of trusts, and the defeat of the Statute of

Uses declaring that the legal estate should be annexed
to the use. So with those rules known as Presumptions,

w^hich favor freedom, innocence, sanity, diligence, and
competency.^ And in the same way all court rules, and
general orders may be regarded as so many acts of judi-

cial legislation.

This action on the part of courts plainly shows that,

if to a certain extent they make the law for the par-

ticular issue before them, they make it by exposition

only of their conclusions whenever occasions arise

furnishing them with actual cases. In doing this they
formulate no new law, but confine themselves to that

which already exists, seeking to apply by analogy its

principles to the actualities of each fresh litigation. In
this respect they follow precedents, but only such as are

of established legality. The necessity, also, for the exer-

1 4 Kent, 13; and 10 Rep. 38.

2 City of London v. Wood, 12 Mod. 687; 1 Bay's (S. C.) Rep. 252.
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cise of an administrative jurisdiction by them, is further

increased tlirough the creation by statute of quasi-

judicial boards of officers, such as tax assessors, high-

way, school, and excise commissioners, and other similar

bodies, whose functions authorize them to act minis-

terially upon the rights of persons or property, according

to a judicial discretion attaching itself to their office.

It is from the peculiar nature of the functions dis-

charged by such bodies, that the duty has devolved upon

courts of exercising some supervisory authority over

boards of officers possessing their wide and expansive

powers. Indeed, but for this they would be wholly

irresponsible to any directory power for any abuse of

their own. Controlling as they do, either the sources

of financial support of communities, or the expenditure

of their revenues, they are liable to err at times in the

exercise of an arbitrary discretion, which needs to be

checked. Experience having everywhere established

this fact it is now well settled that the right of courts,

whether intermediate or appellate, to review the acts

of such bodies, under the common-law writ of certio-

rari, may be considered as a rule of general practice

throughout the United States. For, independently of

statute, it is the only method by which the citizen can

obtain redress against either illegal taxation, or other

forms of encroachment upon his civil riglits.^

It is through the discharge of such necessary duties

as these, that Judicial tribunals form part of the law-

making power of the State. Their decisions, therefore,

constitute practical, though unwritten laws, and being

the result of more deliberation and technical knowledge

than are the acts of a Legislature, such judgments are

always acquiesced in by the people. They furnish con-

' People V. Assessors, etc., 39 N. Y. 81 ;
and see chap. 2G9, Laws of

New York of 1880.
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Crete examples of general principles, and stand snb-

stantially on the same footing as legislative enactments.

The history of jurisprudence from the days of Justinian

to the present time, affords constant illustrations of this

" power of the keys" of judicature. No more striking

instance can be mentioned than that of Lord Mansfield,

wlio through his many and unimpeachable decisions, ex-

ercised almost legislative powers in the foundation of

English Commercial Law. And looking at the extent

of their influence upon the development of a system of

mercantile law in both England and her numerous Colo-

nies, he may be said to have worked out more practical

results within the same period of time than did Parlia-

ment in itself In like manner, the decisions of Marshall,

and J;iy in our own country have furnished interpretations

of the Constitution which stand on an equal footing with

that instrument itself, before Courts and Legislatures.

As a consequence of these effects of judicial action,

born of litigation, the so-called leading cases have virtu-

ally legislated themselves into the position of positive

enactments upon the various topics to which they relate
;

and the Courts in which those cases arose, did in some
degree exercise a species of legislative power by antici-

pation, since much of statute law is everywhere found

to be only codified case-law. It is needless to sav that

there is nothing of either novelty or usurpation of autho-

rity in such judicial action, but only an effort to apply

inflexible rules to personal transactions which are per-

petually varying. This is the chief mission of the science

of law, which seeks to govc^rn the conduct of men by

ethical rules founded upon natural justice. The making

of such rules by a Legislature, and the interpretation of

these same rules by a Court, tends to bring the office of

tlir Judge very near to that of the law-maker. The two

offices in fact are so mutuallv related in the administra-
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tion of government, that they can never be entirely

separated.

In whatever direction, therefore, we trace the organic

development of any system of jurisprudence, we are led

to one conclusion inevitably, which is, that the true evolu-

tion of law always takes place most naturally through the

process of litigation ; that some fact creating a jural right

is always the first parent of a principle of law, which, being

accepted as a precedent, becomes by frequent confirma-

tion converted into a general rule. That system of juris-

prudence from which we have so largely derived our own,

points constantly to the fact that wherever we seek to trace

the genesis of a principle ofjural action in England, or the

United States, it is in the soil of the case-law system that

the common law finds the best sustenance for its roots.

A decided case often affords a judicial corner-stone on

which to rest a statute. Sometimes it does even more, by

mapping out, through discussion and interpretation, the

limits within which a rule of civil conduct may be estab-

lished. No one can doubt for instance, that the deci-

sions of the Supreme Court of the United States have

exerted a direct influence upon all subsequent legislation

throughout the country, whether in conventions of the

people, or in State Legislatures. These decisions, being

the supreme law of the land, carry with them the emphasis

of a command to be applied to all analogical cases

wherever possible. Their whole tendency under the

Constitution is to nationalize the jural relations of the

States and their citizens.

The inevitable blending of the functions of the legis-

lative and judicial departments in the practical adjudi-

cation of civil rights and remedies, shows the extreme

difficulty, if not impossibility, of strictly defining the

boundary between legislation and judicial interpreta-

tion. It has often been attempted, but never success-
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fully. The frequent instances in which judge-made law

has intruded itself into legislation from time imme-

morial, is not the result of misapprehension on the part

of Courts of the proper limits of their jurisdiction, but

arises from the varying circumstances and relations enter-

ing into the res (jestae of litigation. The more compli-

cated these become, the more interests there are at stake,

and the newer the questions which offer themselves for

solution, the more necessary will it be for Courts to

modify the application of principles of law, so as to

meet the demands of existing facts. This explains the

origin of the maxim '^ Ex facto oritur jus.''

Judicial interpretation stands, therefore, in the place of

a qualifying power walking abreast of legislation, to point

out how the statute may extend its operation in a given

case ; or again to nullify the statute if found to be in

conflict with the organic law. It represents the three

aspects of authentic, customary and doctrinal interpre-

tation, because emanating from a co-equal department

of government. Those interpretations constitute the

law of the land until reversed by a tribunal of compe-

tent jurisdiction. In this aspect of its powers, judicial

legislation may be either directory or corrective.^

Consequently, the interpretation or discovery of the

meaning and intent of laws, and the construction or

application of such meaning to practical questions

affecting civil rights, constitute the proper domain of

the judicial department in every government. While
the Legislature can only determine and declare what
the law shall be, it is the exclusive province of courts

to decide what it is, or has been.^ The maxim jus

dicere, non dare applies specially to courts, and its con-

' Marbury v. INJadison, 1 Cranch, 137 ; Scott v. Saiidford, 19 How. 393
;

Ex parte Garland, 4 Wall. 334 ; Civil Rights Cases, 109 U. S. 8.

« Dash V. Van Kleeck, 7 Johns. 498.

27
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verse to Legislatures. Since, therefore, in the sub-

division of the powers of government, it becomes neces-

sary to apportion to each department its appropriate

sphere of duty, it follows, inevitably, that upon the judi-

ciary must devolve not only the task of settling legal

controversies, but also of deciding upon the constitu-

tional validity of acts emanating sometimes from one

department, and sometimes from another. A judicial

check has thus been established upon possible encroach-

ments by either the Executive or the Legislature, which

function of government, although not specifically desig-

nated in the Constitution as forming part of the powers

of the judiciary, has yet been conceded to it, because

of the universal opinion that it properly falls within its

sphere, and could not as safely, if at all, be lodged else-

where. " There is nothing," says Mr. Sedgwick, " more

curious in our history than the fcict, that without any

provision either of Constitution or of law giving this

power to the courts of justice, they have, since the ear-

liest days of our Kepublic, steadily and vigorously ap-

plied it."^ Nor is this a modern doctrine born of re-

publican institutions alone, for even as against the

omnipotence of Parliament, Coke boldly took the ground

that " when an Act of Parliament is against common
right and reason, or repugnant or impossible to be per-

formed, the common law controls it, and adjudges such

Act to be void."^

Relations of the Judiciary to the Legislature.

The question of the authority of courts to declare

an Act of the Legislature void, because repugnant to

' Sedgwick, Stat. & Const. Law, p. 182; Marbury v. Madison, 1 Cranch,

137; 1 Kent, 448.

2 Bonham's Case, 8 Eep. 118; Cooley, Const. Lim., 44.
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the Constitution, is one of an nniciuc character; and

wholly Annn-ican in its orii^in. It could not ])ossil)ly

arise in En<;lan(l, where the concedc^l ()iinii[)()tci)ce ot*

Parliamcuit leaves no opportunity for courts to enfertain

problems of this kind. All tribunals there being sub-

ordinate to the High Court of Parliament, the duty of

acquiescing in its enactments and enforcing them, ac-

cording to the necessities of the occasion, becomes a

matter of strict obligation with them. Even the famous

dictum of Coke, in Bonham's Case, is not to be under-

stood as meaning that such acts would be reviewed and

revised in the light of a written organic law, but tliat,

theoretically, if such acts were found to be in violation

of reason, the duty would devolve upon courts to de-

clare them not to apply to the particular case at issue.

Despite this ethical doctrine as a guide to judicial action,

modern authorities all re-affirm the absolute power of

Parliament as an indisputable prerogative, and tliat its

acts, being above the law, cannot be questioned or con-

trolled in any court of justice.

In the United States, where a rigid Constitution has

created distinct departments of government, it has been

deemed necessary from the very outset to endeavor to

t maintain the territorial limits of each, by protecting it

against encroachments from any othei'. On whom pri-

marily devolves the duty of declaring when an act of

this kind has been committed, is not expressed in the

Constitution
;
yet by tacit consent, and in respect more

particularly to acts of the Legislature affecting the rights

of citizens and ^ivincr rise to contentious litiij:ation, it

has come to be recognized, that the duty of interpreting

the Constitution can most safely be intrusted to the

judiciary department alone. The habit of looking to it

as the only final tribunal of arbitration wherein to ad-

judicate upon differences between fellow-citizens, or
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between them and the State, has slowly but surely con-

firmed the position of the judiciary as the proper and

determinin<i^ exponent of the Constitution, and they

may be said to hold that exalted trust by an unwritten

law, which has now become as solemn in its obligations

of civil obedience as any positive enactment.

" It has accordingly become," says Chancellor Kent,

" a settled principle in the legal polity of this country,

that it belongs to the judicial power, as a matter of

right and duty, to declare every Act of the Legislature

made in violation of the Constitution, or any provision

of it, null and void."^

If it be charged that the exercise of this power vir-

tually constitutes our courts the masters of the Constitu-

tion, with capacity to nullify its provisions and thus to

override the will of the people, the answer may be found

in the fact that the Constitution nowhere imposes the

duty upon either department of government of obeying

the rulings of another, but leaves each free to act within

the sphere of its own appropriate functions. Conse-

quently, the decisions of even our highest courts are

accepted as a finality only in relation to the particular

cases with which they happen to deal, and their judg-

ments do not impose compulsory limitations upon the

action of any other department.^

These relations of the Judiciary to the Constitution

and consequently to the Legislative department, have

in the past given occasion to some remarkable contro-

' Comm., voL 1, 450.

2 Bancroft's Hist, of the Const., vol. 2, pp. 198-202; Inaugural of Presi-

dent Lincoln referring to Dred Scott v. Sandford, 19 How. 393 ; Haybourn's

Case, 2 Dall. 409; Hylton v. U. S., 3 Ibid. 171 ; Marbury v. Madison, 1

Cranch, 137; U. S. v. Peters, 5 Ibid. 115; Fletcher v. Peck, 6 Ibid. 87;

19th Am. Law Review, 175; Cooley, Const. Lim., IGO, n. ; 1 Kent

Comm., 450.

\
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vcrsies between tlie two, in all of wliicli, however, it is

creditable to the s[)irit ot" le'^^ality wliieh pervades tlie

Amerieaii charaeter to perceive, that reason has uhi-

mately triinn[)lied over political partisaiishij), and })aid

tribute to the unshaken confidence reposed in the judi-

ciary, by conceding to it the right of interpreting and

declaring the law.

In 1786 the Legislature of llhode Island passed an

Act making paper money a legal tender for debts, at

specie par value. This Act meeting with little favor

and many obstacles, a second or coercive law was

passed providing that all who sought to depreciate

or discourage the passing of paper bills, should, for

the first offence, forfeit the amount of the debt tendered

and pay the sum of £100, and be rendered incapable

of being elected to any office of honor, trust or profit

within the State. The second Act failing in its pur-

pose, a third law was passed providing that persons

who refused to receive such bills as equal to coin, should

be liable to complaint and arrest. The offender must

appear within three days before a special Court to stand

trial without a jury. If convicted, the penalty must be

paid, or the party go to jail. The judgment to be final

and without appeal, and no delay or injunction should

in any case be granted.

This arbitrary and tyrannical law was soon brought to

a judicial test of its validity, by the case of Trevett v.

Wheedon, which arose out of a refusal by the defendant

to accept paper money, as the consideration of a sale of

goods made by him to the plaintiff. The Judges of

the Superior Court who held upon Appeal that the Act

was void, because unconstitutional, were thereupon

impeached, and although not removed from office, the

Legislature refused to re-elect them, and their places
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were filled by persons in sympathy with these obnoxious

laws.^

A similar case occurred in Ohio in 1808, where the

Judges of the Supreme Court were impeached, for decid-

ing that a statute passed in 1805 was repugnant to the

Constitution of the United States and that of the State

of Ohio, and therefore void. The trial resulted in an

acquittal.'-^

But these apparently strained relations between dif-

ferent departments of government, must not be construed

into actual conflicts of an irreconcilable character. They

are not so in any sense, nor are they the creatures of an

arbitrary exercise of power. On the contrary, they are

the off'spring of our peculiar form of government, and

belong to the polity of its administration as a necessary

result of its tripartite sub-division. Confusion and

anarchy on the one side, or a dead-lock inactivity on the

other, would attend upon any permitted encroachments

between these departments, were no rectifying power

at hand to re-adjust their jurisdictional limits. The

necessity of such a power has always existed and been

recognized from the very foundation of our government.

And this, because it was seen to be impossible from the

very outset to define with accuracy the precise sphere

of each department, or to draw such rigid boundary

lines around it as to mark its limits with unerring

certainty.

This self-evident fact was well understood by the

framers of the Constitution, who saw, in advance, the

difliculties that must be encountered in applying its

provisions as a rule of administrative conduct to the

ever varying necessities of government. And fully

» Arnold's Hist, of R. I., voL 2, chap 24 ; Cooley Const. Limm., p. 160,

n. ; J. Wlnslow in Proceedinfrs N. Y. State Bar Association for 1888.

2 Western Law Monthly, vol. 5, p. 3. Sketch of Hon. Calvin Pease.
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comprehending this political problem the Supreme

Court, in Cooper v. Telfair,^ wliich was decided as far

back as 1800, said that " the general principles con-

tained in the Constitution are not to be regarded as

rules to fetter and control, but as matter merely decla-

tory and directory, for even in the Constitution itself

wei'may trace repeated departures from the theoretical

doctrine, that the Legislative, Executive and Judicial

powers should be kept separate and distinct.

This idea of the contiguity of departments may serve

to account for the fact that in the Constitution of Massa-

chusetts of 1780, Art. 2, Ch. 3; in that of New Hamp-
shire of 1792, part 2, Sec. 74 ; in that of Maine of 1820,

Art. 6, Ch. 3; and in that of Rhode Island of 1842,

Art. 10, Sec. 3, it is recited substantially, that each

branch of the Legislature as well as the Executive, shall

have authority to require the opinions of the Justices

of the Supreme Court upon important questions of law,

and upon solemn occasions.

This clause has been construed to mean, that the

question must be one which the body making the inquiry

has occasion to. consider, in the exercise of the Legis-

lative, or Executive powers entrusted to it ; but not

upon a question which may arise in the course of Judi-

cial administration, and which cannot be affected either

by Legislative or Executive action.^

Therefore, whenever any competent Court adjudges

an x\ct of the Legislature to be unconstitutional, such

Act immediately loses its moral sanction, and expires in

the presence of some antecedent law with which it has

come into conflict. In like manner the construction

given to the statute of a State by the highest judicial

tribunal of such State, is regarded as part of the statute,

' 4 Dallas, 14.

2 Answer of the Justices of the Supreme Judicial Court, 122 Mass. 600.
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and is as binding upon Courts as the original text/ This

necessity of surrendering the rectification of civil rights

and remedies to Courts, as equitable administrators of

the will of the Legislature, has been recognized and prac-

tised in England from the earliest times. " Instead of

the Legislature framing new provisions as occasion has

required," says Mr. Dwarris, " it has been left to able

judges to invade its province, and to arrogate to them-

selves the lofty privilege of correcting abuses and intro-

ducing improvements. It certainly is a remarkable fact

that the jurisdiction, or method of proceeding, in all

our Superior Courts will be discovered on inquiry to be

founded on usurpation and sustained by fiction.
"-

The above, it is needless to remark, was written before

the recent Judicature Acts in Great Britain had given,

by Parliamentary sanction, the various necessary powers,

whether original or concurrent, to the Courts at West-

minster, and elsewhere, to hear and determine under

prescribed rules of practice, the manifold issues tried

before them. These iVcts have thus affirmatively recog-

nized a jurisdiction heretofore resting upon fiction and

tradition alone.

Under every form of constitutional government the

judiciary of a State constitutes in fact the only safe

bulwark of civil liberty. So generally is this conceded

that decisions pronounced by the highest Appellate

Court become, as to the principles of constitutional law

upon which they pass, conclusive and binding upon all its

citizens. They are a finality which legislation scarcely

ever attempts to disturb, since the maxim stare decisis

would require every subsequent court to respect them

» Shelby v. Guy, 11 AVheat. 351 ; Leffingwoll v. Warren, 2 Black. 599;

Beals V. Hale, 4 ilow. (U. S.) 51 ; Green v. Neal, 6 Pet. 292; Webster v.

Cooper, 14 How. (U. S.) 496 ; Christy v. Pridgeon, 4 WalL 203.

2 Dwarris on Statutes, 708, 792.
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as res jadicata. And until some cluinge in the Con-
stitution had altered the grounds upon which they rested,

no judicial power in the State would unsettle them.

These are pregnant reasons why in framing new
statutes, it is of the first importance to study the judicial

history of the suhject to which they relate, as unfolded

in i'he decisions of Appellate Courts, before undertaking

to introduce remedial provisions of a nature which may
be in direct contravention to the organic law of the land,

or to principles of the common law, long since adjudi-

cated and settled. One great and omnipresent danger

appertaining to hasty and loose legislation, is that of

repetitious statutes unsettling the foundations of civil

rights, and constantly requiring fresh interpretations of

the intent of the Legislature at the hands of the Judi-

ciary, to the great cost of litigants. As a result there

follows the loading down of law reports with cases which

would not have been likely to arise, but for this disturb-

ance of settled principles.

Among the first things to remember is, that to whatever

degree political ethics may enter into the science of the

State ; or however much we may recognize the latter as

a moral person owing duties to all the civic virtues, it

is very certain that most of these are incapable of being

expressed as rules of obligatory conduct either in judi-

cial decisions or in terms of legal enactments. The area

of legislation is so wide and all embracing ; it includes

so much of past history and present wants, and it finds

itself confronted to such an extent by obstructing facts

like commercial rules, domestic customs, local circum-

stances, and religious beliefs that, aside from the merely

technical limitations placed upon it by constitutional

provisions and vested rights, the duty of making laws

has, in its practical exercise to yield to much which, on

its face seems undeserving of recognition. Thus the
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doctrines of public policy and expediency, servile as they

appear to the eye of the moralist, are yet safeguards

against hasty and revolutionary legislation. These doc-

trines have an acknowledged place in political law as they

even have in Judicature, representing undoubtedly the

sagacity of experience in dealing with any particular

community. To take in the full scope of the duty of

the legislator, and to diminish as much as possible the

necessity of Judicial Legislation we must accordingly

turn for guidance to the utterances of text-writers and

philosophers, as well as of jurists.

Mr. Sedgwick advances the following as his conclu-

sions upon the limits to which Judicial Legislation

should be permitted to extend :

—

First. That the Legislature is to confine itself to the

function of making laws.

Second. That it is the right and duty of the Judiciary

to repress and confine the Legislative body within the

true limits of the law-making power. But they have

no right whatever to set aside, arrest, or nullify a law

passed in relation to a subject within the scope of the

Legislative authority, on the ground that it conflicts

with their notions of natural right, abstract justice or

sound morality.^ Nor is Judicial interposition permitted

to interfere with the operation of a statute, unless express

words of a written Constitution give that authority.-

If a Legislative Act be made in contravention of the

Constitution, it is manifestly no law ; and as it is the duty

of Courts to administer that only which is law, there

can be no choice allowed then in the matter of declaring

such a statute to be invalid. They cannot be bound by

it, since it is a violation of the paramount law, which

' Const, and Stat. Law, p. 159; Georgia v. Stanton, 6 Wall. 50; Riggs

V. Palmer, N. Y. State Reporter, Oct. 1889, p. 198.

2 Cochran v. Van Surlay, 20 Wend. 381.
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being the supreme law of the hmd wciglis with equal

force upon all Courts alike. Says C. J. Marshall, " If

both the law and the Constitution apply to a particular

case, so that the Court must either decide that case

conformably to the law, disregarding the Constitution

;

or conformably to the Constitution, disregarding the

laW', the Court must determine which of these conflict-

ing rules governs the case. This is of the very essence

of judicial duty. If then the Courts are to regard the

Constitution, and the Constitution is superior to any

ordinary Act of the Legislature, the Constitution and
not such ordinary Act must govern the case to which
they both apply. Those then, who controvert the prin-

ciple that the Constitution is to be considered in Court

as a paramount law% are reduced to the necessity of

maintaining that Courts must close their eyes on the

Constitution, and see only the law."^

In the record of our Federal legislation of one hun-

dred years, only a few instances have occurred in which
the duty has devolved upon the Supreme Court of de-

claring that Congress had passed acts in violation of the

Constitution.^ Perhaps strict historical accuracy would

' Marbury v. Madison, 1 Crunch, 137.

2 The first Ac<k of Congress which was decided to be unconstitutional was
that of March 23, 1792 (1 Stat., at Large, 243), requiring Circuit Courts of

the United States to examine into the chiinis of the officers, sohliers, and
seamen of the Revohition to the pensions granted to invalids by that Act,

and to determine the amount of pay that would be equivalent to the dis-

ability, and to certify their opinion to the Secretary of War. And it

authorized the Secretary, when he had cause to suspect imposition or mis-

take, to withhold the pension allowed by the Court, and to report the case to

Congress at its next session. The question never came before the Supreme
Court in banc, but the concurrent opinions of C. J. Jay and Justices Cash-

ing of the Supreme Court ; of Duane District Judge of the New York
Circuit ; of Justices Wilson and Blair of the Supreme Court ; of Peters

District Judge of the Pennsylvania Circuit; of Justice Iredell of the

Supreme Court ; and Sitgreaves District Judge of the North Carolina Cir-

cuit, were all to the effect that the act required of them was not a judicial one,

because subject to the revision of the Secretary of War and Congress.
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justify us in adding another instance, in the case of

Hepburn v. Griswold,^ which we have elsewhere ex-

amined. But as this case was subsequently re-opened

for argument, and the Court retraced its steps in the

second and final judgment, we are bound by the record

as made therein.

The first instance is to be found in the case of Mar-

bury V. Madison, above cited, where it was held that the

authority given to the Supreme Court by the Act estab-

lishing the judicial system of the United States to issue

writs of mandamus to public officers was not warranted

by the Constitution. That to enable the Court to per-

form such an act, it must be shown that it is an exercise

of appellate jurisdiction, revising and correcting proceed-

ings in a cause already instituted. And that while,

therefore, a mandamus could be issued to a Court, yet

to issue such a writ to an officer for the delivery of a

paper, would, in effect, be the same as to sustain an

original action for that paper, under not an appellate,

but an original jurisdiction not conferred by the Con-

stitution.

The second instance is that arising out of the case of

Dred Scott v. Sandford,^ in which it was decided that the

Act of Congress of March 6, 1820,'^ historically known

as the Missouri Compromise, and which provided that,

in all that territory ceded by France to the United

States under the name of Louisiana, slavery and in-

voluntary servitude, otherwise than in punishment of

criiues whereof the party shall have been duly con-

victed, shall be, and is hereby forever prohibited, was

unconstitutional, in that it i)rohibitcd a citizen of the

These opinions having been communicated to the President and Congress, the

Act was repealed at the next session. See Hayburn's Case, 2 Dall. 409, n.
;

U. S. y. Ferreira, 13 How. 40.

1 8 Wall. 603. 2 19 How. 393. " 3 Stat, at Large, 545.
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United States from taking witli liim his slaves, being his

private property, into tliis territory. Moreover, that

the power granted to Congress by the Constitution to

make all needful rules for the government of the terri-

tory, and other property of the United States, applied

only to territory originally surrendered by Great Britain

to ,the old Confederation of the States, and not to any

new and subsequently acquired territory.

The third instance is that arising in Ex parte Gar-

land,^ in which it was held that the Act of Congress of

January 24, 1865," excluding from the practice of the

law, in the Federal courts, any person who had volun-

tarily taken part in the late rebellion against the au-

thority of the United States, was unconstitutional, in

that it operated as a legislative decree excluding such

persons from the right to practise in the Federal courts,

and was to that extent a bill of pains and penalties,

within the meaning and intent of that clause of the

Constitution, prohibiting the passage of any bills of

attainder or ex post facto law.

Another instance arose in the so-called Civil E-ights

Cases,*^ on the question of what was the " appropriate

legislation," addressed to the States, by which Congress

was authorized to enforce the Fourteenth Amendment.

The arnendment being prohibitory upon the States only,

it was held that its enforcement was, in its method, re-

stricted to such a form of corrective legislation as might

be necessary, or proper, for counteracting and redressing

the effect of State laws. In consequence of which the

Court decided that the first and second sections of the

Act were unconstitutional, because they legislated upon

subjects which were already within the domain of State

legislation, and included in its police powers ; and fur-

thermore, that Congress was not authorized to create a

' 4 Wall. 333. ^2 13 Stat, at Large, 424. » 109 U. S. 3.
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code of municipal law for the regulation of private

rights. It was admitted that the public conscience of

the State might be warped through the misconduct of

its citizens, but that in itself would not authorize the

passage of any laws interfering with the internal regu-

lations of the affairs of a State, in advance of hostility

shown by its own laws.

A remarkable case is that arising out of the operation

of Section 5th of the Act of June 22, 1874,^ entitled an

Act to amend the customs, revenue laws, etc.; which

section authorizes a Court of the United States in

revenue cases, on motion of the government attorney,

to require the defendant or claimant, to produce in

Court his private books, invoices and papers, or else the

allegations of the attorney to be taken as confessed.

The original Act, of which the above section is an

amendment, was passed in 1863, amid the financial

perils of a civil war. No similar statute had ever been

enacted in the history of our government, and its only

excuse is to be found in the fact that it was one of those

war-measures passed at a time when, under the pressure

of existing calamities. Congress felt itself called upon

to save the National Treasury at any hazard, even to

the Constitution.

The 5th section above cited was intended to super-

sede the 2d section of the Act of March 2, 1867, which

in turn superseded the 7th section of the Act of March 3,

1863, entitled " An Act to prevent and punish Frauds

upon the Revenues, to provide for the more certain and

speedy collection of claims in favor of the United States,

and for other purposes." These objects, when taken in

connection with the events of the day, will explain the

tendency to a legislation which, instead of being merely

• 18 Statutes at Large, 187 ; U Ibid. 547 ; 12 Ibid. 737 ; U. S. Revised

Statutes, §§ 3091-2-3.
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corrective, became oppressive in application, and repug-

nant to the Fourth and Fifth Amendments of the Con-

stitution.

Accordin<i^ly, in Boyd v. United States,^ which arose

upon an information filed by the District Attorney of

the United States for the Southern District of New York,

against thirty-five cases of plate glass seized by the

Collector as forfeited to the United States pursuant to

Section Tith of the Act of 1874, and under and by

virtue of an order of the Court made under Section 5th

of the same Act, the Supreme Court held, that this last

section was unconstitutional and void as applied to suits

for penalties, or to establish a forfeiture of the party's

goods, because repugnant to the Fourth and Fifth

Amendments to the Constitution. And the Court, in

construing the statute, said that it does not require actual

entry upon premises, and search for and seizure of papers,

to constitute an unreasonable search and seizure within

the meaning of the Constitution; a compulsory produc-

tion of a party's private books and papers, to be used

against himself or his property in a criminal or penal

proceeding, or for a forfeiture, is within the spirit and

meaning of the Amendment. And further, that it is

equivalent to a compulsory production of papers, to

make the non-production of them a confession of the-

allegations which it is pretended they will prove.

Protection to the exercise of the right of suffrage by

Federal legislation furnished another occasion for im-

peaching the validity of an Act of Congress in the case

of U. S. V. Reese,^ which arose upon the construction of

the third and fourth sections of the Acts of May 31,

1870,^ relating to the power of Congress to legislate

upon the subject of voting at State elections, as " appro-

propriate legislation" under the 15th Amendment.

» 116 U. S. 616. « 92 Ibid. 214. ^ jg gtat. at Large, 140.
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These sections, being broad enough to cover wrongful

acts without, as well as within the constitutional juris-

dictix)n, and not admitting of limitation by judicial con-

struction, were held to be invalid, because not confined

in their operation to unlawful discriminations " on

account of race, color, or previous condition of servi-

tude," as specified in the Amendment.

In the same category of legislation stands the case

of U. S. V. Harris,^ which was one relating to the appli-

cation of section 5519 of Tit. Ixx., E,. S., embracing

" Crimes asrainst the Elective Franchise and Civil

Kights of Citizens." There, certain persons were

indicted in the State of Tennessee, for conspiring to

deprive citizens of their rights to the due and equal

protection of the laws. The statute is a penal one and

addressed not to wrongs inflicted by the laws of a State,

but to wrongs committed by private persons upon other

persons within some State or Territory. Accordingly,

it was held, reaffirming the decision in U. S. v. Keese,

that so long as a State has been guilty of no violation

of the provisions of these Amendments, they impose no

duty and confer no power upon Congress to act. That

the above provisions do not apply to the acts of private

persons towards each other, and that even as to State

oflScers, Congress can only legislate for their punish-

ment when administering some law violative of these

Amendments,
It is fortunate therefore, that there is a department

of government whose sleepless eye and watchful care is

quick to detect, and resolute to correct, these legislative

errors. A case is no sooner brought to its cognizance,

than the first question raised is one involving the exist-

ence of a law to meet it, and a jurisdiction competent

> 106 U. S. 629; reaffirmed in 120 Ibid. 678.
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to adjudicate the controversy. If the law be wanting,

there is no occasion to consider the jurisdiction, or if

the former be lacking in its essential agrc^'ment with

the paramount law of the land, its illegitimacy will be

judicially dt^clared. It is in this silent, yet effective way

that the Judiciary have become the palladium of our

civil liberties. And whether a supervisory authority

over legislation has been granted, or not, by specific

words of endowment, the Constitutional power to pro-

nounce a decree of nullity against the labors of a co-

ordinate department of government, has, from the

earliest days of the R(^public, been accorded to Courts

as a fitting accompaniment to the administration of

Justice. There was a logical necessity for that since

the duty of declaring the law as applicable to any given

case could not, under the Constitution, be properly dis-

charged, without having annexed to it the power to

determine whether that law was loyal in itself, or

whether, though written and promulgated, it still pos-

sessed no facultative life.

See also Baldwin v. Franks, 120 U. S. 678, where it was held that this

same section was unconstitutional, as a provision for the punishment of a

conspiracy within a State to deprive an alien of rights guaranteed to him

therein by a treaty with the United States.

28
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CHAPTER VIII.

LMPEACHMENT.

The union of judicial and legislative functions in the

same Assembly is unknown under our Constitutions, ex-

ce])t in the solitary instance of the impeachment of

public officers. Unless, perhaps, the trial of election

cases, or the disciplining of its own members, may be

said to involve the discharge of judicial functions on

the part of a legislative House. With these exceptions,

im[)eachment is the only occasion on which a Legisla-

ture may legally exercise the functions of a Court, and

proceed to try an individual by due process of law. As
elsewhere shown, the British Parliament has always

combined the functions of both a Legislature and a

Court, in this respect following the customs of the Anglo-

Saxon National Assembly which, among other duties,

performed those of a judicial tribunal, meting out jus-

tice between man and man. A similar combination of

functions occurred in the early town meetings and

assemblies of this country.

In the colonial days of New England, the Legislature,

then designated as tlie General Court, was the Court of

last resort. It claimed this prerogative, and was jealous

to exercise it on all convenient occasions. Moreover,

in reviewing the action of the executive courts, it was
bound by no precedents, but was a law unto itself, and

being a purely political body, its ideas of justice and

equity were as elastic as the varying opinions of its

members. Governor Hutchinson, of Massachusetts, saw
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the iniquity of such a course, and addressed both Houses

U[)()ii the subject in 1772, in a remonstrance against its

continuance.^

Necessarily, the assumption of such an authority ad-

mitted of no limits to its application, and it is not sur-

prising to find that appeals taken by colonial suitors to

the Privy£)ouncil in England, were treated and punislied

as contempts of Court by colonial assemblies.'-^ This was

in a day wlien ignorant politicians, appointed by the

British Crown, occupied the Bench in the various colo-

nies. To contemn the judicial capacity of such persons

was as natural as it afterwards became to challenge their

opinions, and the assumptions of judicature, by colonial

Legislatures, were only the logical result of extending

the powers of the primary assemblies of the people, so

as to cover all the necessities of their municipal organiza-
tion.

This omnipotence of primary assemblies and Legis-

latures was an affirmance of the natural rights of

society over all its members, in whatever aspect of civil

relation those members might be made the subject of

public inquiry. The idea of a primary Assembly in

which original sovereignty was localized, justified the

exercise of any and all powers, whether legislative,

judicial, or executive. For, wherever society is either

in a rudimentary state, or incompletely organized in re-

spect to departments of government, the exercise of

such combinations of functions by the same Assembly

may naturally be expected to exist. Such centrahzation

of powers is suited to two opposite conditions only of

political society, viz., to a patriarchal state, or to a small

compact and democratic City-State like those of Greece.

But as soon as it became necessary to establish a repre-

' i\Iass. State Papers, 1765-75, pp. 314.

* B. Adams, Eman. of Mass., p. 299-301.
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sentatice form of Assembly, the expediency of separating

k-L;ishitive from judicial functions became apparent, as

a security to personal liberty. The difference, there-

fore, between a primary Assembly, which is a quasi-

sovereign body, and a representative Assembly, which is

only a (h^rivative body originating in an organic law,

exphiins the necessity of the limitations affixed to the

several d(^partments of government. If it is necessary

that there should be three departments, it follows, as a

corollary, that it is necessary for those departments to

be in(l(>j)(Mid(Mit of each other. Such is the theory ex-

emplified by our American constitutions.

But, as experience had shown to be the case in Eng-

land, there were details of administration belonging to

these departments, which, being in the nature of forms

of procedure for their government, needed to be met by

special provisions. In the regulation of the tenure of

office it was found, that provision had to be made for

removals, as well as for appointments. Whether offi-

ces were held for a prescribed term, or during good

behavior, it was seen that the peculiar status of public

officers, as trustees and agcmts of the State empowered

to perform certain executive, judicial or ministerial

duties virtHfe officii^ required the exercise over them of

a common law jurisdiction partaking of both a political

and judicial character. In the absence of any purely

connnoii law crimes against the Federal or State autho-

rity, such a tribunal was designed to operate as a sove-

reii^ni iufpiost into the conduct of public men.^ No
govcrnmr-iit could long exist without the means of call-

ing its s(Mvants summarily to account for breaches of

official trust. It being necessary at times to depose a

public officer for malfeasance in the discharge of his

duties, some means had to be provided for moving a

• Story on the Const. § G89 ; 4 Elliott's Debates, 262.
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prosecution against liini, and for creating a tribunal

competent to liear and determine in a judicial forum the

issue raised by his impeachmc^nt. The only occasion,

therefore, in whicli this rule of the separation of legis-

lative and judicial functions is permitted to be relaxed

is in the case, as above stated, of trials of impeachment.

There, the offender being a public servant, and the

oftence consisting in a breach of the trust reposed in

him by the people, it seems eminently fitting that he

should be tried by that department of the government

which represents most directly the popular will. The

lesrislative Houses bein": the best embodiment of this

sovereign authority, they have accordingly, under our

various constitutions, been empowered to inaugurate

such proceedings in the lower branch, and to try the

offender before the higher branch, sitting as a high

Court of Impeachment. Whether the impeachment be

tried before the Senate of the United States, or before

a State Senate, the proceedings in either case are gov-

erned by similar rules of procedure, and an inquiry into

the sources whence this method of trying public officers

has arisen, will show that it has been arrived at through

many political vicissitudes in the history of English

jurisprudence, casting sinister reflections upon the

purity of some of her ancient courts, notably the Star-

Chamber, the Court of the Lord High Steward and even

Parliament itself.

The State Trials of England are disfigured by repeated

instances of judicial corruption, wdiere the victim was

sacrificed to the cupidity or cowardice of the Court, at

the bidding of the sovereign. From the day when Sir

Thomas More and Raleigh perished under unlawful

convictions, to the day when Russell, and Sidney, and

Alice Lisle suffered for crimes which it was proved

they had never committed, the word impeachment, in
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England, was often synonymous with death. The exe-

cution was generally determined upon before the trial,

and this latter was only the convenient cloak for cover-

ing the iniquity of the sacrifice with the thin disguise

of a legal procedure.

Under the light of these examples of political tyranny,

the separation of the three departments of Government

in the Constitution of the United States is easily ex-

plained. The founders of the llepublic had the Con-

stitutional history of England before their eyes. They

saw the inevitable dangers to which civil liberty was

exposed from a centralized prerogative in government,

and they accordingly determined that, although the

opportunity for similar political iniquities might never

arise here, they would still provide that the very instru-

ments to suggest it, in the form of a corrupt Judiciary,

a venal Legislature, or a tyrannical Executive, should

never be found combined on American soil.

It is a well recognized .principle of government, that

the same power which creates a public office may abolish

it, and that, consequently, the same power which has

created a public officer may not only regulate the tenure

of his office, but also provide means for his removal in

case of malfeasance therein. Every office is a personal

trust conferred by the public upon an individual, and

not capable of being deputized, unless the Constitution

and laws shall so expressly provide. It is a delegated

authority, and under the maxim delegatus non potest

delegare, the officer is such a personal agent, that he

cannot legally make his office the subject of any con-

tract with another person, either to obtain it, to share its

profits, or to deputize its authority.^

^ 1 Story's Eq. Jurisp., sec. 295; Dunlap's Paley on Agency, page 175;

Gray v. Hook, 4 Comst. 455 ;
Tappan v. Brown, 9 Wend. 177 ; People v.

Bedell, 2 Hill, 196, 200, 434; Conner v. The Mayor, etc., of New York,

1 Selden, 284, 285.
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At common law, any wrong done to the State was

always punishable by indictment. But there has from

the earliest times been a disposition to discriminate

between personal and official wrongs ; between crimes

committed by a private individual against another, but

not extending beyond that individual ; and to wrongs

done to the whole nation through a breach of its trust,

committed by a public servant acting in his official

capacity. In the first case, or that of an injury done

by one private citizen to another, an indictment lies,

because of the duty of the State to redress the wrongs

of its citizens, and to avenge its own violated dignity.

In the second case, or that of a public servant, an in-

dictment will also lie, but in addition to this an impeach-

ment may be brought against the off'ender, to dis-

possess him of his ofiice, and to further punish him in

such way as may accord with the laws of the land. The
two proceedings, by indictment and by impeachment,

may therefore be concurrently enforced against the same

individual at the same time.^ It seems to be conceded

also, that in the case of the House of Lords, it may
entertain a presentment for any crime, whether consist-

ing of a felony or a misdemeanor ; whether it be com-

mitted by a peer or a commoner, and that it may attach

ordinary punishments to its convictions.^

Impeachments seem to have been coeval with the

earliest days of Parliament, the first case having been

heard by the Commons in 1376, in the reign of Edward
III. Before that time, the House of Lords had tried

both peers and commons, but without complaint by the

latter. It had assumed in this respect the combined

1 Stafford's Trial, 7 How. S. T. 1297 ; Impeachment of Wm. W. Belknap,

Secretary of Navy, Washington, 1876.

2 2 Broom and Hadley, p. 550 ; Hallam, p. 205 ; Trial by Impeachment
by Theodore W. Dwight, 15 Am. Law Register, p. 257.
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functions of a Grand and Petit Jury, and tried indict-

ments of its own finding. In fact, an impeachment was

originally held to be in the nature of an indictment, and

the proceeding itself was only a particular method of

trying a criminal offence. And as the party impeached

could only be convicted of a crime known to the law,

the trial had to be conducted in accordance with the

rules of evidence practised in the ordinary Courts.^

This method of procedure continued to be resorted to

during the next four reigns. But none occurred under

either Edward IV., Henry IV., Henry VIII., Edward

VI., Mary or Elizabeth's reign.^ During this period

prosecutions in the Star Chamber and in the Court of

the Lord High Steward, or the High Commission Court

took the place of proceedings by impeachment. In the

reign of James I., they were again revived and pushed

with a vigor which is best illustrated by the following

statistics :

—

Between 1620 and 1688 there were, of Impeachments, 40

In William III., Anne, and George I.'s reign, " 15

In George II. 's reign,
" 1

f Warren Hastings, 1788,

In George III.'s reign, I

I
Lord Melville, 1806,

No case of impeachment has come before Parliament

for eighty years, Lord Melville's having been the last.

This form of proceeding has become therefore so nearly

obsolete in England, that probably no man is living

there, who ever participated, even as a spectator, at

such a trial. In the United States, we have already

had in the first century of our existence, impeachments

of one President, Andrew Johnson in 1868; of one

Justice of the Supreme Court of the United States,

Samuel Chase in 1804 ; of one Secretary of War, Wm.

• 15 How. State Tr. 68; 15 Ibid. 795 ; 6 Ibid. 354.

« Hallam, p. 205; May Par. Hist., p. 53.
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W. Belknap in 1876; of one District Judge of the

United States, Jolin Pickering in 18()'3; of one Senator

of the United States, William Blount in 1797; and in

New York of three Judges, George G. Barnard and
Albert Cardozo of the Supreme Court, and John H.
McCunn of the Superior Court, all in 1872.

It seems to be conceded that no impeachment will lie

except for some breach of tlie common or statute law,

the distinctive feature being, that the offence must rep-

resent such a crime as would render the person liable

to indictment in any county of the State. ^ And as a

notable instance of the application of this principle, may
be cited the case of the Earl of Orrery in 1669, who,

though a peer of the realm, was not tried by impeach-

ment, because his offence was not considered treason,

and his case was accordingly remanded to a court of

law."^

The object of this limitation was to afford no rea-

sons for impeachment upon political grounds alone, as

was so frequently done in England, under the doctrine

of constructive treason. Thus the Duke of Eichmond
was impeached in 1641 upon the most frivolous charges,

among which was that of moving an adjournment in

the House of Lords.^ And Chief Justice Scroggs was
impeached, because, as it was recited in the articles

against him, " he, the said Sir W. Scroggs, on the

contrary, by his frequent and notorious excesses and

debaucheries, and his prof\ine and atheistical discourses,

doth daily affront Almighty God, dishonor his Majesty,

give countenance and encouragement to all manner of

^ T. W. Dwight, op. cit., p. 264; 12 How. State Tr. 1213; 6 Ibid.

346.

2 6 How. State Tr. 917 ; Vid. also case of Inigo Jones for pulling down
a church, 4 Hatsell's Prec. 132.

' 4 How. State Tr., 120.
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vice and wickedness, and bring the highest scandal on

the public justice of the kingdom."^

But, on the other hand, neither an indictment, nor

an impeachment are a bar to each other, since, as we

have before shown, both proceedings may be carried on

concurrently, or if a party is indicted first, he may be

impeached afterwards, or vice versa. These doctrines

were evidently acquiesced in by the framers of the Con-

stitution when, in affixing penalties to persons convicted

upon impeachment, they inserted the clause which

recites that " the party convicted shall, nevertheless, be

liable and subject to indictment, trial, judgment and

punishment, according to law.^ It is still, however, a

mooted question, so far as the general government is

concerned, whether there are any crimes against the

United States which are purely common law crimes.

Mr. Wharton, in his criminal law, takes the ground,

though only to dissent from it, that the United States

has no common law criminal jurisdiction. But says

that, if the common law, as a source of jurisdiction,

does not control Federal Courts, it may still apply to

them as a rule for the exercise of jurisdiction previously

given.

^

The point seems well taken in both statements, inas-

much as it simply eliminates the common law as a source

of jurisdiction, to substitute it as a rule in applying a

jurisdiction not precisely defined. Prof. Dwight co-

incides in this opinion, saying that " impeachments like

indictments can only be instituted for crimes against

the statutory law of the United States."^

' 13 Lord's Jour. 737.

2 Art. 1, §§3, 57.

3 Am. Cr. L. sec. 166-69.

* Op. cit. p. 269 ; 1 Wash. C. C. 84; U. S. v. Maurice, 2 Brock. 96;

U. S. V. N. Bedford Bridge, 1 Woodb. & Minot, 401 ; U. S. v. Lancaster,

2 McLean, 431.
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Tliesc (loc'triues properly limit iIkj grounds for an

iiii[)('a('linu>iit to acts done in violation cither of laws of

Congress, or to the coniiiiission of such crimes as are

mentioned in tlie Constitution. The difference between

England and the United States in this particular must

never be overlooked, since the Constitution defines no

other crime against the government of the United

States save that of treason,^ and leaves the other ones

of bribery, or other high crimes and misdemeanors, to

be ascertained by recurrence to rules of the common
law.-

As it thus appears that impeachment is nothing but

a iiieiliod ofj^rocedure adopted by legislative bodies for

the trial of certain crimes, concurrently with the com-

mon law courts, it will more readily be understood why

in. modern times, it has gradually become restricted to

such high crimes and misdemeanors only, as are chiefly

of an official or political character, and which no other

authority but the Supreme Legislative power can so well

prosecute for the benefit of pure government.^

Persons Liahle to Impeaclwient.—Impeachment in the

United States being a matter of Constitutional provision

(repeated in the Constitutions of all the States), is held

to apply not only to the chief executive magistrate, but

to other civil officers. In relation to the last named

however, it has never been extended to any not belonging

to one of the three constitutional departments. Officers

created by statute, although as impeachable as any others,

are not usually removed in that way. In most States

the Governor is empowered to remove certain civil

officers for satisfactory reasons duly established. But

this applies only to inferior ones, and this method is so

vastly superior in every sense to that by impeachment,

' Art. 3, sec. 3, 1. M Story's Const., sec. 799.

3 Gushing on Legis. Assemblies, sec. 2539.
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that no comment is necessary to explain the reasons for

its adoption.

Arrest.—In England, arrest of the person follows his

impeachment, although a distinction in this respect is

made hetween peers and commoners.^ A commoner

may be arrested upon any charge, while a peer can only

be placed in custody under a charge of treason, or other

capital offence.

Again, the Commons may arrest at the outset, and in

their discretion hold the party to bail; and when the

prisoner in turn is brought within the custody of the

House of Lords, they may exercise a similar discretion

in regard to admitting him to bail.^

Suspension.—In the United States, arrest of the per-

son is not deemed necessary, nor is his presence indis-

pensable at the trial of an impeachment, the reason of

this being that as no punishment of the body is to be

enforced by such a Court, the presence of the defendant,

or his absence, can affect in no degree the results of its

judgment. That judgment with us is limited to re-

moval from office, and disqualification for ever again

holding any within the same sovereignty. But the ques-

tion is still a moot one, whether pending the trial of an

impeachment the party can be suspended from office.

Prof Dwight,"^ who has examined very carefully the au-

thorities upon this subject, through the practice in Eng-

land and the language of our Federal Constitution, is

emphatically of opinion that there can be no suspension

from office previous to conviction.

And considering the fact that an impeachment pre-

supposes an indictable offence or crime, in which case

the law always presumes innocence rather than guilt,

1 15 How. St. Tr. 806; Ibid. 1170; 14 Ibid. 240.

« 4 Hats. Prec. 256 ; Ibid. 128 ; 4 How. St. Tr. 56, 82.

» Op. cit., pp. 271-4.
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there would seem to bo no ground, ex liyjiotlti^sl^ upon

which suspension from ofhee ot" one not yet convicted

couhl be niiide to rest. It is a departure from all estab-

lished rules of judicature that a party shall be punished

for a crime of which he is not yet convicted. Nor does

it mitigate the injustice of such a course to say that sus-

pension is not removal, wlnm the fact remains that sus-

pension constitutes such an abrogation of the confidence

of the appointing power, as to thereby destroy the only

source whence the appointee can derive either his right

to office, or his powers to act in it. In the case of Lord

Bacon, who, upon impeachment, confessed his crime, the

House of Lords found great difficulty in pronouncing

sentence upon him while he retained the Great Seal,

since, it being the Lord Chancellor's duty to preside on

the woolsack and render sentence, he would have been

called upon to sentence himself. Li order to avoid this

legal paradox, the King accordingly induced Bacon to

resign his office.^

Following the rule of English precedents as far as

they can be applied to American practice, it seems con-

clusive that there is nothing in our Constitution which

gives the right of suspension pending an impeachment.

Indeed, it has been maintained by a high authority that

the power of suspension was studiously excluded.- The
most that could ever be said in favor of such an au-

thority in England was, that offices held at the pleasure

of the King might be vacated at any time at his com-

mand, under the stimulus of an '' address" from Parlia-

ment requesting it. Yet, it is said that no case can be

found where the Lords ever consented to unite with the

Commons, in addressing the King to remove or suspend

a judicial, or other oflScer, during the progress of an im-

1 2 Camph., Lord Ch., 408.

2 2 Madison Papers, 1154; 3 Ibid. 1572-3.
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peachment. If any request of that kind ever emanated

from them, it came only at the close of the trial, as in

Lord Bacon's case before cited. All these precedents

show that the power to impeach does not include the

power to suspend. In the United States, any officer

holding office at the pleasure of an appointing power,

may be removed arbitrarily by the person possessing

such power of appointment. In case of persons ap-

pointed to office for a stated period, they cannot be

removed without cause, and trial first had. But im-

peachment, as employed in modern times, does not

apply to either of these classes of officers.

Procedure upon Impeachment.

In all States of the Union, the power of impeachment

is vested in the lower or popular branch of the Legisla-

ture, which constitutes, by analogy with the source of

all indictments, a grand inquest of the State. It is,

therefore, in this body that the initiative must be taken.

The upper house, or Senate, is the Court before which

the impeachment is to be tried, but it cannot take cog-

nizance of malversation in office, except through infor-

mation preferred by the lower branch ; and in this

respect it bears the same relation to this latter that a

petit jury does to a grand jury.

Accordingly, whenever it is known, or there is reason

for believing that a public officer has been guilty of

malversation, any member of the lower house may in-

troduce a resolution directly accusing the party, or asking

for the appointment of a committee to consider and

report upon the charges preferred against him. If the

committee be appointed, and if they report adversely to

the party, recommending the prosecution of the im-

peachment under the orighial accusation, a committee
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is thereupon appointed to impeach tlie party at the har

of the Senate, to announce to that hody that articles will

be exhibited in due time against the accused and made

good before them, and to demand that the Senate take

order for the appearance of the party to answer to the

impeachment.

The Senate having signified its willingness to take

such order, the lower house proceeds by committee to

prepare articles of impeachment, which, upon its ap-

proval of them, are then presented to the Senate, and a

committee of Managers appointed by the House to con-

duct the impeachment. Upon receipt of these articles,

the Senate issues its process summoning the accused to

appear before it at a certain day, and to answer the

articles.

These articles need not be technically precise as in an

indictment. It is sufficient if their averments contain

such certainty of allegation, as will enable the party to

answer them upon an issue joined ; and if successful, to

employ such acquittal as a bar to any future proceedings

against him.

The Senate being duly convened as a Court of Im-

peachment on the return day of the summons, the

accused is called upon to appear and make answer to

the articles preferred. As before said, the defendant

need not appear in person, since his appearance will in

either event be recorded, and the trial will proceed.

He is entitled to counsel, but should he appear neither

in person nor by counsel, the Senate may proceed ex

parte, his default having first been recorded.

If he appears, he is entitled to a copy of the articles,

and to a reasonable time in which to answer them.

And if he answers the allegations, he may do so either

in part, or as a whole, pleading generally or specially.

Or again, he may plead to the jurisdiction of the Court,
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as was done in Blount's Case in 1789.^ Or again, as in

General Belknap's Case in 1876,^ who resigned his office

of Secretary of War, immediately preceding his im-

peachment, and with a manifest purpose to evade its

penalties. The plea was overruled in Belknap's Case,

although it was sustained in the case of Blount, so that

the English doctrine that all persons are liable to im-

peachment, whether in or out of office, has received fresh

affirmation by our latest Court of Impeachment.

In contradistinction from the verdict of juries, the

judgment, in cases of impeachment, does not require

unanimity on the part of the Court.

The Constitution of the United States, and those of

most of the States, require a two-thirds vote of the mem-

bers present in order to secure a conviction, and the

sentence is specially restricted to removal from, and dis-

qualification for holding any further office, although the

party convicted is still liable to indictment and punish-

ment according to the law of the land.

An impeachment once instituted is not concluded by

the adjournment or dissolution of the Legislature in

which it is pending, for the government never expires,

however often its legislators may be changed, and it is

the people, acting through its Legislature, which sup-

plies the Court in which an impeachment is tried. In

Warren Hastings's Case the trial extended over a period

of seven years, and through the sessions of several Par-

liaments. Under this rule of practice, every succeeding

Legislature may resume the trial of an impeachment

left unfinished by its predecessor.-^

In the United States, no pardon can be granted by

the President to persons convicted upon impeachment.

» Blount's Case, Annals of Congress, 5tli Connr., vol. 2, p. 2248.

2 Trial of W. W. Belknap, late Secretary of War, Washington, 1876.

* Cashing, Legis. Assemb., sec. 2561
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This is borrowed from tlic practice of England, wlicro,

since the Act of Settlement of William and Mary, no

j)ardon nnd(^r the Great Seal is pleadable to an impeach-

ment of the Commons. And this was the ground taken

by the Senate of the United States on the impeachment

of Secretary Belknap, whose resignation had been ac-

cepted by President Grant in anticipation of the im-

peachment proceedings.^ But whether Congress or a

State Legislature could, after similar proceedings, re-

enfranchise a citizen, is a matter that has never been

passed upon. Judging from analogy, the question would

seem to be susceptible of an affirmative answer. The
same power which imposes a penalty may remit it; im-

peachment being only a method of procedure like an

indictment, there is no valid reason why its results

should be treated difterently, provided the public good
is not thereby prejudiced.

The unvarying weakness of every impeachment is the

necessarily political character of the Court before which
it must be tried. The circumstances which give rise to

it, are part of the history of an administration that is to

be assailed in a judicial forum. The heat of the prosecu-

tion and the fervor of the defence awaken the acrimony

of both sides. And should the conviction threaten to

carry its stain beyond the character of the accused and
to attaint his party, every art and subterfuge may be ex-

pected to be practised, in order to maintain its hold upon
power. In tlie presence of such facts, it is impossible

to divest the public mind of a certain distrust of any
tribunal where faction is permitted to wield so large

an influence. And it will always be the case, there-

fore, that the judgments of common-law courts, were
it possible to resort to them, would carry more weight

^ Story on the Constitution, vol. 2, sec. 805-9.

29



450 CONSTITUTIONAL LEGISLATION.

with the public, in deciding questions of malversation

in office, than can ever be attained by the determina-

tions of a tribunal purely political in its constitution,

and requiring not even legal knowledge in its members.

It is well remarked by Sergeant Maynard that "the

trial and condemnation of one man at common law will

work more upon people than ten impeachments/

The reason is obvious. There is everywhere a tra-

ditional distrust of political tribunals. It is felt that

they are constituted in the interests of an object which is

not exclusively that ofjustice. They have generally been

used as an instrument of tyranny and oppression, and

all ages have contributed illustrations of their disloyalty

to the rights of man. From the tribunal which con-

demned Socrates in pagan Athens, to those which con-

victed Moore and Russell in Christian England, no dif-

ference has been found to exist in the spirit which

animated their decisions. They had but one purpose in

all those cases, and that was to destroy the victim they

had selected, under the pretext of a trial at law. His

conviction was determined before his arraignment.

Consequently, the character of such courts has always

been tainted with suspicion. Nor has that character

been redeemed by the external forms of procedure

which they borrow, since even those forms are proved

to have been too often but a cloak to conceal, or a var-

nish to give an appearance of justification to their

corrupt action.

> 12 How. St. Tr., 1212.
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CHAPTER IX.

CONGRESSIONAL LEGISLATION.

We owe to the Continental Congress the successful

management of the llevolutionary AVar. When it

passed into the Congress of the Confederation, it was

called upon to deal witli questions of a different and more

perplexing character relating to the public domain, to

taxation and revenue, to the public credit, and to forei<j:n

and inter-state relations. In other words to questions of

both a national and inter-national character. The dis-

covery of the inherent weakness of the Confederation

under its written articles ; the looseness of texture of

the League of States which it represented; and the

impossibility of building a National Government upon
it, with powers of sovereignty commensurate to the

necessities of a Federal supremacy, gave early warning

of its incapacity to surmount the perils which were daily

increasing about it. The Legislative department, which

is ordinarily in every representative government the

strongest power in the State, was here the weakest.

Under the Confederation, Congress was only a name,

and could only recommend. It had no power to coerce,

because it had no power to command, or authority to

compel obedience. A year had hardly elapsed since

the treaty of peace with the mother country, when it

was compelled to declare its inability to maintain the

public credit, to enforce obedience to its commands or

to carry out its treaty-making power. " The radical

infirmity of the articles of Confederation," says Mr.
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Madison in the introduction to his Eecord of Debates

in the Constitutional Convention, " was the dependence

of Congress on the voluntary and simultaneous com-

pliance with its requisitions by so many independent

communities, each consulting more or less its particular

interest and convenience, and distrusting the compliance

of the others."

Without entering into historical details which are

accessible to all, or burthening our pages with illustra-

tions of the many occasions on which appeared the

glaring impotence of a nation without a National Govern-

ment, it will suffice to say that this manifest incompe-

tency of a Confederation without a controlling legis-

lative body, became the standing complaint of the day.

All public measures encountered its paralyzing influen-

ces ; all industries sufl"ered, and the public credit after

being strained to the utmost, and floated upon every

form of irredeemable currency in the various States,

Anally sunk to so low an ebb as to threaten universal

bankruptcy.

It is necessary to retrace these facts, if only in skeleton

outline, in order the better to understand why the framers

of the Constitution, w^ho had felt the inconveniences of

living under the Confederation, and some of whom had

been members of both Revolutionary Congresses, w^ere

moved to give in that instrument, to our present Federal

Legislature, powers unknown to any of its predecessors.

They w^ere men of experience in public affairs, whose

statesmanship embraced the broadest conceptions of

republican government, as based upon the sovereignty

of the people. They drew their inspiration and their

knowledge from both ancient and modern sources ; and

while as Englishmen they found in Parliament a con-

venient model, and in the British Constitution an un-

derlying guide, they avoided everything in each which
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clasliod with tlie principles of personal liberty and

equality in the citizen. Hence they eliminated the

judicial element from the structure of Congress ; tliey

excluded every idea of estate or caste from either branch

;

they placed restraints upon its powers by amendments

in the nature of a Bill of Ilights, and at the same time

they bestowed upon it all the necessary powers, and all

the included means, for carrying out the least as well as

the greatest purposes of a Federal Assembly.

In the broad field of legishition represented by the

States of the American Union, Congress, as the Federal

Legislature, takes precedence of all. The Constitution

having prescribed that it shall consist of a Senate and

House of Representatives—how its members shall be

elected and of what qualifications they must be possessed
;

how representatives and taxes shall be apportioned

among the States ; that a Speaker shall be chosen by

the House of Representatives; that the Senate shall

consist of two Senators from each State to serve for six

years, and each Senator having but one vote ; also of

what qualifications a Senator must be possessed ; that

the Vice President of the United States shall be its pre-

siding officer and have only a casting vote; that it shall

have the sole power to try all impeachments ; and how
such trial before it shall be conducted, and what the

effect of its judgments shall be in such cases—the

Constitution having thus mapped out the method of or-

ganization of a National Legislature, no special com-

ments are called for, upon this preparatory stage of

legislation.

All necessary powers for this purpose being thus

vested in Congress, and its Acts, when made in pur-

suance of the Constitution being declared to be the

supreme law of the land, the points of importance to the

exercise of its legislative functions are

—
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1st. That it shall assemble at least once in every

year.

2(1. That each House shall be the judge of the quali-

fications of its own members, and that a majority of

each House when present shall constitute a quorum.

3d. That each House shall keep a Journal, and may

establish rules for the government of its own proceed-

ings.

4th. That neither House during the session of Con-

gress, shall, without the consent of the other, adjourn

for more than three days.

5th. That all Bills for raising revenue shall originate

in the House of Representatives, but the Senate may

propose, or concur with amendments as on other Bills.^

That every Bill w^hich shall have passed the House of

Representatives and the Senate, shall, before it becomes

a law, be presented to the President of the United States.

If he approve he shall sign it, but if not, he shall return

it with his objections to that House in which it shall have

originated, who shall enter the objections at large on

their Journal and proceed to reconsider it. If, after

such reconsideration two-thirds of that House shall

agree to pass the Bill, it shall be sent, together with

the objections, to the other House, by which it shall

likewise be reconsidered, and if approved by two-thirds

of that House, it shall become a law. But in all such

cases the votes of both Houses shall be determined by

Yeas and Nays, and the names of the persons voting

for, and against the Bill shall be entered on the Journal

of each House respectively. If any Bill shall not be

returned by the President wiihin ten days (Sunday

excepted) after it shall have been presented to him, the

^ As to the right of the Senate to originate an Appropriation Bill, see

Report 14 7 House of Reps., 46th Cong., 3d Sess., vol. 1 ; also opinions of

Justices of S. J. Court, 126 Mass. supplement.
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same shall be a law in like manner as if he had signed

it, nnless the Congress by their adjournment prevent its

return, in whicli case it shall not be a law.

" Every order, resolution, or vote to which the concur-

rence of tlie Senate and House of Representatives may

be necessary (except on a question of adjournment) shall

be presented to the President of the United States and

before the same shall take effect vshall be approved by

him ; or being disapproved by him, shall be re-passed

by two-thirds of the Senate and House of Representa-

tives, according to the rules and limitations prescribed

in the case of a Bill." (Art. 1, Sect. 4. 2.; Sect. 5, 1.

2. 3. 4. ; Sect. 7, 1.)

Such is the constitutional outline of the general

powers and duties of Congress as a basis for legislative

procedure. They have been found large enough to

embrace all the contingencies of a century of practice,

without even the suggestion of a needed amendment.

And the rules for the government of both Houses sup-

ply the legal machinery required for the orderly trans-

action of their daily business. Congressional legisla-

tion, when examined in its detailed application to the

wants of the nation, will be found to exhibit three

phases of jurisdictional power, viz:

—

«

1st. Original, or primary and direct.

2d. Concurrent or divided Avith the States.

3d. Suppletory, or corrective.

Original or Primary Powers of Congress.

" To lay and collect taxes, duties, imposts, and ex-

cises ; to pay the debts and provide for the common
defence and general welfare of the United States. But
all duties, imposts, and excises shall be uniform through-

out the United States."
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The leading doctrine animating Congressional legisla-

tion and everywhere pervading its practice is that laid

down in Gibbons v, Ogden,i ^.j^., tliat " the sovereignty

of Congress, though limited to specified objects, is

pkMiary as to those objects." It follows that the au-

thority to lay and collect taxes, duties, and imposts

gives to Congress a plenary power over all persons and

thhvjs for purposes of taxation, except exports. The

word taxes is used in a twofold sense in the Constitu-

tion, viz., in the more extended sense, as applicable to

persons as w^ell as tilings, and again, it is restricted in

its meaning to the particular objects to which, by usage,

the terms apply. Thus, Congress may tax persons who

come into the United States ; and it may tax imported

articles, particular trades, or special franchises, under

the designations of duties, imposts, and excises. The

only hmitations upon this powder are, that direct taxes,

including capitation taxes, shall be apportioned; that

duties, imposts, and excises shall be uniform, and that

no duties shall be imposed upon exports. The national

treasury being the only beneficiary for whose benefit

Congress can impose a tax, therefore, it has no power

to authorize a trade or business within a State, in order

to tax it, as for instance the sale of liquors, or of lot-

tery tickets. The powder to authorize a business within

a State is plainly repugnant to the exclusive power of

the State over the same subject. And the granting of

a license to carry on an occupation forbidden by the

laws of a State, only implies that the licensee shall be

subject to no penalties under the Federal statutes if he

pays it.^

Nor can it lay a tax for the benefit of a State ; or

impose one upon the salary of a judicial officer of a

» 9 Wheat. 196.

^ Passenger Cases, 7 How. 421 ; License Tax Cases, 5 "Wall 462.
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State. In other words, it cannot tax the agencies of

government in a State. ^ But it may levy duties and

imposts which are nearly synonymous terms, though

applicable only to imported merchandise ; wliile excise

is an inland imposition bearing sometimes upon the

consumption of an article, or upon its retail sale ; some-

times upon the manufacturer or again upon the vendor.^

Having also provided a national currency for the whole

country, Congress may restrain by suitable legislation

the circulation of any notes not issued under its own

authority, and for tliis purpose may impose a tax upon

the notes of a State bank.^

Powers oyer the Currency.

1st. "To borrow money on the credit of the United

States."

The power to borrow money being necessary to meet

the exigencies of government, carries with it by impli-

cation the authority to emit bills of credit, or any form

of evidence of debt which Congress may elect. These

issues in the form of paper currency, treasury certificates,

or bonds, are but so many pledges of the credit of the

nation. The issue of treasury notes is an exchange of

credit for money, and such issues need not provide for

the repayment of the loan at a day fixed, nor even with

mterest.^

While the power to borrow money on the credit of

the nation is unquestioned, the authority to make cer-

tificates of its indebtedness a legal tender in payment

of private debts is nowhere to be found in the Consti-

• Collector v. Day, 11 AVall. 113; U. S. v. R. R. Co., 17 Ibid. 322;

Freedman v. Sigel, 10 Blatchf. 327.

2 Pacific Ins. Co. v. Soule, 7 Wall. 445; U. S. v. Singer, 15 Ibid. 112.

3 Veazie Bank v. Fenno, 8 Wall. 533.

< Metropolitan Bk. v. Van Wyck, 27 N. Y. 400.
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tution. In Hepburn v. Griswold, decided at December

term, 1869, the Supreme Court held, that there was in

the Constitution no express grant of legislative power

to make any description of credit currency a legal tender

in payment of debts. And that moreover the clause in

the Acts of 1862 and 1863 which makes United States

notes a legal tender in payment of all debts, public and

private, is, so far as it applies to debts contracted before

tlie passage of those Acts, wholly unwarranted by the

Constitution.^

This decision, which rested upon a close and rigid

interpretation of the Constitution, although rendered

by a divided Court, would have commanded the appro-

bation of the whole country, but for the serious re-

sults to its business interests which it seemed likely

to produce. Pending an opinion by the highest tribunal

in the land upon the constitutionality of these Acts of

Cons^ress, the mercantile relations of the Nation had

been shaping themselves upon the theory of their

validity. Seven years had elapsed since their enact-

ment, during which time the business of the country

could not stand still, in order to await the guidance of a

judicial decree. The existence of a civil war had

quickened and developed the industries of the nation in

all the loyal States. Millions of money were embarked

in outstanding contracts, and in obligatior.s but par-

tially extinguished. How were these obligations to be

rated in the fluctuations of a paper currency ; or, when

extinguished, how were the equities between debtor and

creditor to be balanced, outside of a general bankrupt

law ]

Public necessity, the mother of public policy, de-

manded some relief for the pressure then resting upon

the business interests of the country, and the contro-

» 8 Wall. 604.
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vcrsy over the validity of tlic^sr^ Lc^ral Tender Acts

was jigain re-opened, in order to i^iv(; the Conrt JUi

opportunity to rc^trace its steps, llc^phurn v. (iriswold

liad heen decided by a bencli of eight Jad<^es. C J.

Chase pronounced the opinion of the Court, Justices

Miller, Swayne and Davis disscMiting. The retirement

of INIr. Justice Gricr before the announcement and entry

of the opinion, and the subsequent enlargement of the

Court, together with the a})p()intment of two new Jus-

tices, Bradley and Strong, furnished the occasion for a

re-argument of the question at issue. This was accord-

ingly done in the cases of Knox v. Lee and Parker v.

Davis, decided at December term, 1870, where the Court

reversed its former decision, holding that the Legal

Tender Acts of Congress were constitutional when applied

to contracts, whether made before, or after their passage.

Under this later decision Congress may therefore

authorize the emission of Bills of Credit, may make
them receivable in payment of debts due to the United

States; may make them adaptable to all the transac-

tions of commerce
;
provide for their redemption ; make

them a currency uniform m value and description, and

if necessary, may even enhance the value of these

national promises, by making them a legal tender for

the payment of private as well as public debts both past

and present. The right of exercising so wide and all-

embracing an authority over the currency, was held to

be in the nature of a resulting ])ower, to be called into

action only upon extraordinary and pressing occasions,

and not to be exerted any longer than the circumstances

of the case demanded ; and it was said to be an incident

of sovereignty, the exercise of which is confided to the

Legislative department of the government.^

' Looral Tender Cases, 12 Wall. 457 ; Veazie Bk. v. Fenno. 8 Wall. 533 ;

Reynolds v. Bank, 18 Ind. 467; Hague v. Powers, 39 Barb. 427; Thayer
V. Hedges, 23 lud. 141 ; Sholienberger v. Brinton, 52 Penn. 9.



460 CONSTITUTIONAL LEGISLATION.

2d. To regulate commerce with foreign nations, and

among the several States and with the Indian tribes."

This power occupies the first place in the inter-

national functions of every government, and is indis-

pensable to the maintenance of commercial relations

between separate nations. The United States, as a

nation, may accordingly exercise all rights appertaining

thereto in its intercourse with foreign powers. These

rights include not only marine regulations affecting ships

and seamen ; custom-regulations affecting importations

of goods of all sorts and the payment of duties thereon

;

but also the passage of laws regulating the admission of

foreigners, or prohibiting them from landing in the

country. The right to exclude foreigners on police, or

other grounds, is the inherent right of every govern-

ment and is so recognized in international law. It is

constantly exercised without question in the case of

paupers, criminals, lunatics and persons afflicted with

contagious diseases.

But it may be exercised in the case of other per-

sons as well, because it is a question belonging to the

domain of public policy, of which each nation is the

sovereign judge. Nor is it necessary that nations

should be at war to justify its exercise, since it is an

attribute of sovereignty, inherent and inalienable. They

can suspend or enforce its operation at will. For,

although it is not in accordance with the spirit of our

age to put obstacles in the way of free intercourse among

nations, still, even a commercial treaty between them

does not, without specific provisions, carry with it the

right of unlimited emigration to, and occupancy of each

other's territory. And certainly if a nation can refuse

to receive an accredited minister, because a person non

grata to its government, it can by parity of reason ex-

clude any number or class of persons. The question
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being one of a political character, it belongs to the

Legislative department to dispose of it as a problem

of municipal law. Tliis is the view taken by the

Supreme Court,^ in its interpretation of the Act of

October 1, 1888,^ excluding Chinese laborers from the

United States.

The regulation of commerce presents a different and
more difficult problem, however, in its domestic aspects.

Every year brings new questions, with fresh intricacies,

into the field of legislative and judicial action. They
are all addressed to the constitutional relations of the

States to each other, and to the national government.

The direct and original powers of the latter have long

since been adjudicated and their limits fixed. We are

now enterhig upon an era taxing us with the necessity

of searching for "reserved" powers, by which to meet
the multifarious wants of importunate legislation, both

Congressional and State. The framers of the Constitu-

tion saw, even in the infancy of the country, that in

such a Union, where each State represents for local pur-

poses of government an independent sovereignty, it

was necessary to provide for the unrestricted naviga-

tion of rivers lying between States ; of commerce upon
the great lakes and coastwise, and for the protection of

citizens, wherever and however engaged in domestic

commerce, against any discrimination in the enjoyment
of their legal rights in other States. In the intercourse

also of the Government with the Indian tribes (who
have always been treated as quasi-foreign nations), it

was requisite to remove them from the operation of

State laws, by placing them under the exclusive control

of Congress. These external relations, whether with

foreign nations or Indian tribes, involving mainly politi-

1 Chinese Exclusion Case, 130 U. S. 581.

2 25 Stat, at Large, 504.



462 CONSTITUTIONAL LEGISLATION.

cal questions, have generally been managed in such a

way as to furnish but few occasions on which to bring

them under the eye of judicial interrogation.

A far more fruitful field of legislation, and one whose

scope seems almost incalculable in its dimensions and

results, is that of hiter-state commerce. The novel ques-

tions to which it is daily giving rise are the fruitage of

that rapid growth and expansion of industrial resources,

which no previous country ever witnessed, and with

which consequently no previous legislation was ever

called to deal. Tribunals, whose functions lie between

those of executive courts and Legislatures, seem to be

required, in order to regulate these new fields of com-

mercial activity. And the tentative measures by which

Congress has sought to meet these problems, through

the agency of a special commission, will be watched

with the most earnest solicitude. That such a tribunal

was called for by the necessities of the hour none can

question. It should not be allowed to fail in its

appointed mission for want either of sufficient power

to act, or a jurisdiction wide enough to embrace all its

purposes.

Inter-state Commerce.

The framers of the Constitution had witnessed the

results flowing from the mutual jealousy of States.

They had seen a State by an act of solemn legislation

refuse to comply with a requisition of Congress ; had

seen States having seaports tax the citizens of other

States trading through them; had seen them tax im-

ports from sister States, and had seen, also, how un-

equally the navigation laws operated, by treating as

aliens the citizens of other States.^ Even as late as

* Frothingham, Rise of the Republic of the United States, j). 587.
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1791, John Adams wrote that the rivah'y hctween the

State governnieiits and the national government was

growing daily more active and ardent.^ All these facts,

threateninij^ worse consc^qnences in the futnre, afforded

reasons enough for placing the regulation of commerce

exclusively in the control of Congress. How prophetic

seems this action, in the light of present competing in-

terests, and conflicting claims on legislation, is best

shown by the volume of litigation to which inter-state

commerce has given rise.

In contrast with the simple commerce of that day

stands the many-armed, many-eyed despot of our own.

In that day there were no railroads with consolidated

charters overlapping the boundaries of several States,

and burthened with leases subject to the varying ope-

rations of local statutes. '• Long hauls" and '' short

hauls" had not arisen to establish tariffs of discrimina-

tion on freights, dependent upon local influences more

or less political in character. The common carrier had

not enlisted steam, caloric or electricity in his service,

as an instrument for transportation ; the agriculturist

did not till the soil by machinery, nor the manufacturer

combine his capital with that of others in the form of

commercial trusts.

The synthetic products of chemical ingenuity had not

yet appeared, to dispute the supremacy of the market

with nature's manufactures. Oleomargarine, butterine,

saccharine were unknow^n ; the artificial fruit flavors, and

the wdiole dissolute army of ethers and coal-tar products,

ready agents for sophisticating, commercial, and alimen-

tary substances, were still slumbering in the womb of

unexplored matter. The police powers of the States

were not then invoked, because they were not needed,

' Works, vol. 9, p. 573; Vid. also "View of tlie Political System of the

United States." Madison's Writings, vol. 1, p. 320.
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to build legislative barriers against the introduction of

these substances, noxious to man and to trade. The

regulation of commerce by Congress, and its domestic

regulation by the States, was simple and seldom con-

flicting. Now, all is changed as by the stroke of a ma-

gician's wand; and with the increase of necessitated

prohibitory statutes in the States, recognized as a moral

protection to commerce as well as to society, there is a

growing demand upon Congress for consent to be given

the States, to legislate prohibitively against articles

whose sale public opinion has stamped with a constitu-

tional veto.

The chief object of bestowing this power upon the

national Legislature was to establish a perfect equality

among the States as to their commercial rights, and to

prevent such unjust and invidious distinctions as local

jealousies, or local and partial interests might be dis-

posed to introduce and maintain. It was necessary

that this power should be complete in itself. It em-

bodies the authority to regulate commerce generally,

in all its various branches, and it may be exercised

on land, as well as on water, without any other limi-

tations than are prescribed in the Constitution.^

"Where the subject-matter," says C. J. Fuller, "re-

quires a uniform system as between the States the

power controlling it is vested exclusively in Con-

gress, and cannot be encroached upon by the States.

Whenever the law of the State amounts essentially to a

regulation of commerce with foreign nations, or among

the States, as it does when it inhibits directly or indi-

rectly the receipt of an imported commodity, or its dis-

» Gibbons v. Ogden, 9 Wheat. 1 ; N. Y. v. Milne, 11 Pet. 102
;
License

Cases, 5 How. (U. S.) 504 ; Veazie v. Moor, f4 Ibid. 574 ;
Brown v. State,

12 Wheat. 419; Groves v. Slaughter, 15 Pet. 449; U. S. v. Coombs, 12

Pet. 72.
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position before it has ceased to become an article of

trade between one State and another, or anotlier country

and this, it comes in conflict with a power which in this

particular has been exclusively vested in the general

government, and is, therefore, void."^

The commercial clause of the Constitution was intro-

duced to check the unbridled sovereignty of the States,

which, under the Articles of Confederation permitted

them to discriminate against each other's products by

obstructive legislation. Under the impulses of local

jealousy, and the inevitable rivalry springing from com-

peting industries, the inter-state commerce of the country

would have been seriously hindered, and in many in-

stances entirely crippled, had the framers of the Con-

stitution not wrested it from the hands of local inter-

ference, and placed it under the immediate guardian-

ship of Congress. The object aimed at was to secure

the most absolute freedom of domestic traffic between

the citizens of different States, by placing them on the

most approximate equality compatible with the rights

of local taxation, and the exercise of the police powers

of the State. They were guaranteed both liberty of

intercourse and protection of property against inquisi-

torial sovereignty, wherever they chose to go.

The possibilities and the effects of hostile legislation

had been fully tested in too many ways to leave the

subject open to any further doubt, and the wisdom

which accomplished these results can only be estimated

by a comparison of what would have been our present

condition, if every product raised or article manufac-

tured ; if every stage-coach, railway carriage or steam-

boat ; if every telegraph or telephone line, upon passing

from one State into another, could, at the pleasure of the

latter, be made the subject of discrimination and capri-

» Leisy v. Hardin, 135 U. S. 100.

30
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cioiis taxation, in respect either to its freight, passen-

gers or transmitted messages. Such an embargo as that

upon commerce would have imperilled the stability of

the Union at every stage of its existence.

WJiat Commerce Comprehends.

Commerce being a generic term, comprehends all

forms of intercourse having for its object traffic in lawful

commodities ; or the transportation of freight or passen-

gers. It includes vessels, and their officers and crews

;

land carriages, and railways and telegraphs, together

with all the instruments by which it may be carried on.

Its regulation embraces therefore,

—

1st. Navigation.^

2d. Trade.2

3d. Transportation of passengers.^

4th. Communications by telegraph.^

5th. Commerce by corporations as well as individ-

uals.^

6th. Prescribing rules for the shipping of seamen or

navigation of vessels, in foreign as well as domestic

waters.^

• Clinton Bridge Case, 10 "Wall. 454 ; Cooley v. Port "Wardens, 12 How.

299; Stnibt. Co. y. Livintrston, 3 Cow. 713; People v. Brooks, 4 Denio,

469 ; Brig Wilson v. U. S., 1 Brock. 423 ; The Daniel Ball, 10 Wall. 557.

2 U. S. V. Bailey, 1 IMcLean, 234 ; Welton v. State, 91 U. S. 275 ; State

Freight Tax, 15 Wall. 232; State v. Del., Lack. & W. R. R. Co., 30 N. J.

473.

3 Lin Sing v. Washburn, 20 Cal. 534 ; Passenger Cases, 7 How. 283
;

Murphy V. Korth'n Transp. Co., 15 Ohio St. 553 ; People v. Raymond, 34

Cal. 492.

< West. Un. Tel. Co. v. At. & Pac. Tel. Co., 5 Nev. 102; Penn. Tel.

Co. V. West. Un. Tel. Co., 2 Woods, 643.

^ Paul V. Virginia, 8 Wall. 168; Liverpool Insurance Co. v. Mass., 10

Wall. 573.

6 The Barque Chusan, 2 Story, 455 ; Ex parte, ^\m. Pool, 2 Va. Cases,

276 ; White's Bk. v. Smith, 7 "\Vall. 646 ; Blanohard v. The Martha Wash-

ington, 1 Clitf. 463; Mitchell y. Steelman, 8 Cal. 363.
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7tli. llegulating the admission of subjects of other

powers into our country, and prohibiting the migration

or importation of any particuhir chiss of persons into the

States of the Union, whether such persons be skives or

free.^

8th. Punishing counterfeiting within, or, bringing

into the United States, with intent to pass, any false,

forged or counterfeited foreign coin or securities.^

Laws relating to pilots and pilotage in the various

aspects which they assume, whether as to })ers()nal

qualifications ; modes and times and places of service

;

responsibilities and compensation, although regulations

of navigation, and consequently of commerce, are not

absolutely inhibited to the States. The power to regu-

late commerce includes various subjects, upon some of

which there should be a uniform rule tlirousrhout the

country, and upon otliers different rules in different

localities. In the former case, the power is exclusive

in Congress ; but not so in the latter.^ Hence a mere

grant of such a power to Congress does not imply a

prohibition on the States to exercise the same power,

until such time as its exercise by Congress becomes

incompatible with its exercise by the States. In the

former case the States may always legislate in the

absence of Congressional regulations.* They may also

inflict a penalty incurred for a past violation of tbeir

own pilot laws, after that law has been superseded by

an Act of Con^rress.^o

' Chy Lun(r V. Freeman, 92 U. S. 275; People v. Downer. 7 Cal. 1G9;

U. S. V. Gouid, 8 Am. L. Rea. 525 ; U. S. r. Haun, 8 Ibid. 663.

2 U. S. V. Marigold, 9 How. 560; U. S. v. Arjona, 120 U. S. 479.

3 Cooley V. Port Wardens, 12 How. 299; County of Mobile v. Kimball,

102 U. S. 691.

* Sturges V. Crowninshield, 4 Wheat. 193 ; Moore i'. Houston, 5 Wheat. 1
;

Wilson V. Blackbird Creek Co., 2 Pet. 251.

« Sturges V. Spofford, 45 N. Y. 446.
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The commerce which Congress has the power to

regulate, is such as may be carried on by vessels duly

licensed under the laws of the United States. Even

then, however, this license does not exempt the vessel

from the operations of the laws of that particular State.^

Because, if the State had the power to make the law,

the case is conclusive in its favor.

Commerce between the States, in its ordinary accepta-

tion, includes both internal as well as external traffic,

since that would be no commerce which expired at the

boundaries of a State. The right of inter-state traffic

must of necessity include the right of bringing goods

into a State. '' If this power," says C. J. Marshall, in

Brown v, Maryland,^ " reaches the interior of a State,

and may then be exercised, it must be capable of au-

thorizing the sale of those articles which it intro-

duces. Commerce is intercourse ; one of its most or-

dinary ingredients is traffic. Congress has a right

not only to authorize importation, but to authorize

the importer to sell. It may be proper to add that

we suppose the principles laid down in this case ap-

ply equally to importations from a sister State." So

long then as the articles imported (from whatever source

they may come, whether from abroad or from sister

States) remain in the original form in which they were

brought into the State, they are subject to the power

exclusively vested in Congress, and are not within the

jurisdiction of the police power of the State, unless

placed there by congressional action. Inter-state com-

merce cannot be taxed at all by a State, even though

the same amount of tax should be laid on domestic

1 Smith V. State, 18 How. 71 ; The Bright Star, Wool. 266.

2 12 AVheat. 419; Stmbt. Co. v. Livinnrston, 3 Cow. 713; Moor w. Vea-

zie, 31 Me. 360; Gihnan v. Phihi., 3 Wall. 713.
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commerce, or that which is carried on solely within the

State.i

This police power over merchantable articles remains

subject to the superior power of Congress to reguhite

commerce within, as well as up to, the boundaries of a

State. It may thus either expressly restrict the trans-

portation of commodities between the States, or grant

them permission to do so. The decisions of the Su-

preme Court all move in the direction of affirming that,

whatever properly belongs to commerce in a national

sense, is within the jurisdiction of the United States,

and whatever does not so belong to commerce, is within

the police power of the States.^ The failure of Con-

gress to exercise that power in any case, is an expres-

sion of its will that the subject shall be left free from

restrictions or impositions upon it by the several States.

But when an article imported into a State changes its

form and becomes mingled with the property of the

State, the subsequent right of sale, and the conditions

governing the same, are within its police power. -^

There are, however, branches of trade over which of

necessity Congress must have exclusive power. This is

particularly so with the " coasting trade," by which term

something external to the State is always understood.

The phrase is technical both in navigation and at law.

It means commercial intercourse carried on in vessels

between different districts in different States, or in the

same State, but always on the seacoast, or on some navi-

gable river. It implies a voyage from one port to an-

other upon navigable waters, even though these waters

' Henderson v. Mayor of New York, 92 U. S. 259 ; R. R. Co. v. Husen,

95 Ibid. 465; Walling v. Michigan, 116 Ibid. 446 ; Robbins v. Shelby Tax-
ing Dist., 120 Ibid. 489.

2 Bowman v. Chicago & N. W. R. R. Co., 125 U. S. 465.

3 Brown v. Maryland, 12 Whe-tt. 419.
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penetrate the territory of a State.^ For, it is the navi-

gable waters that determine the external boundaries of

commercial intercourse between the States, for the pur-

poses of the "coasting trade. "^

As common carriers, railroads are as much instru-

ments of inter-state commerce as are ships, and they,

too, may fall under the power of Congress by voluntarily

becoming part of a line of inter-state communication,

in which case this power may be exercised in prescrib-

ing all needful and proper regulations for the conduct

of its traffic, in both passengers and freight.'^ But the

agencies by which the domestic trade of a State is car-

ried on do not fall within the powers of Congress.

Hence canals, although containing in a certain sense navi-

gable waters, are only artificial highways within a State,

and do not constitute any of the navigable waters of the

United States within the meaning of the x\cts of Con-

gress ; and the same is the case with bridges, turnpikes,

and disconnected railroads. The regulation of these is

reserved to the States as one of the attributes of sov-

ereignty with which Congress cannot interfere.^

The States, therefore, retain their right of legislating

upon all subj(^cts of internal police, even to the regulation

of commerce, that are wholly within their boundaries
;

and Congress cannot provide for a license and inspection

• Gibbons v. Ogden, 9 Wlieat. 1 ; Stmbt. Co. v. Livingrston, 3 Cow. 713;

The Daniel Ball, 10 Wall. 557; i\Ioor y. Veazie, 31 Me. 360; Henderson

r. :\rayor, 92 U. S. 259.

2 By navijxable waters are understood natural streams capable of being

used in their ordinary condition as highways for commerce with other

States, or foreign countries. They need not be continuous channels in

themselves, but may be only links in a r:eneral highway for commerce

between States or foreign nations. The Daniel Ball, 10 Wall. 557; The

Mnntello, 11 Wall. 415; 20 Ibid. 439.

3 The Clinton Bridge Case, 10 Wall. 454; Wheeling Bridge Case, 18

How. 421-460.

* The Passaic Bridges, 3 Wall. 782; A^ithers v. Buckley, 20 How. 84;

Veazie v. Moore, 14 Ibid. 568; U. S. v. Dewitt, 9 Wall. 41.
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of a vessel tluit mivigates merely between ports in the

Stime State, because it has no jurisdiction over the navi-

gable waters of a State, except as a highway for inter-

course with other States or foreign countries.^ Its juris-

diction over sucii a iiigliway is not territorial, but Fede-

ral and supervisory. Because, the shores of navigable

waters were not granted by the Constitution to the

United States, but remained in the possession of the

States respectively ow^ning them. And each State owns

the beds of all tide-waters within its jurisdiction, unless

they have been granted away.^ Hence, the sites of

government lightliouses and forts upon the coast and

navigable waters were all originally the property of the

States. The title was in them, and they have been

ceded to the General Government under the forms of

law governing such conveyances of property.

It results from this examination into the powers of

Congress over commerce, that the power to " reg2ilate'

granted in the Constitution was intended, in its applica-

tion to domestic affairs, to prevent m^e?*-state discrimi-

nation against

—

1st. The " coasting trade," by vexatious tonnage du-

ties ; also to prevent discrimination by railroads in

their rates, charges, and facilities for receiving, deliver-

ing, storing, or handling of property, in favor of one

connecting line or against another.

2d. To prevent discrimination against the importa-

tion of particular articles, or the carrying on of particular

' Jolly V. Drawbridge Co., 6 McLean, 237; Corfield v. Coryell, 4 AVash.

C. C. 371 ; Sinott v. Davenport, 22 How. 227; Barnaby v. State, 21 Ind.

450; U. S. V. The Seneca, 10 Am. L. Reg. 281; The Thomas Swan, 6

Ben. 42 ; Haldeman v. Beckwith, 4 McLean, 286.

2 Fuller ?\ Spear, 14 Me. 417; Smith r. State, 18 How. 71; McCready
V. Comm., 94 U. S. 391 ; Pollard v. Hagan, 3 How. 212; Seabury v. Field,

1 :McArth. 1 ; Mumford v. Wardwell, 6 Wall. 423 ; Weber v. Harbor
Comm'rs, 18 Ibid. 57 ; Withers v. Buckley, 20 How. 84.



472 CONSTITUTIONAL LEGISLATION. '

occupations, by citizens of the United States in other

States than those in which they reside. But Congress

may prohibit the importation of foreign laborers into

the United States under contract.

3d. To prevent the imposition of a tax upon the

transit of passengers through a State.

The following summary will be found to represent

the judicial aspects of the relative powers of Congress

and the States over domestic inland commerce :
—

1st. That the powers of Congress over every form of

inter-state commerce are plenary and without restraint;

they extend over the transportation of passengers as

well as freight, and are unlimited except as specially

surrendered to the States.^

2d. That Congress may lawfully confer upon a private

corporation the capacity to occupy navigable waters

within a State, and appropriate the soil under them for

the purposes of inter-state commerce, without the con-

sent of the State.^

3d. That whether the waters are wholly within the

boundaries of a State, or merely between the States is

immaterial, provided they are navigable ; and they are

so in legal contemplation whenever they form by them-

selves, or by uniting with others, a continuous highway

for commerce with other States or countries.^ This

power over navigable waters includes the power of

deciding what are impediments to commerce ; the power

1 Gibbons v. Ogden, 9 Wheat. 1; Brown v. Maryland, 12 Ibid. 419;

Sinnott y. Davenport, 22 How. 227; Gilraan y. Phil., 3 Wall. 713; Wel-

ton V. Missouri, 91 U. S. 275 ; Hall v. DeCuir, 95 Ibid. 485 ; Wabash R.

R. V. Illinois, 118 Ibid. 557; Phil'a & South. S. S. Co. v. Penn., 122 Ibid.

326.

2 Decker v. Bait. & N. Y. R. R. Co., 30 Fed. Rep. 723 ;
Miller v.

Mayor of N. Y., 109 U. S. 385.

3 The Daniel Ball, 10 Wall. 557 ; Escanaba Co. v. Chicago, 107 U. S.

682.
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of building light-houses or jetties in the bed of a stream,

—the power of closing one channel and of requiring

navigators to use others ; because, for the purposes of

controlling inter-state and foreign commerce, the United

States have succeeded to the powers and rights of the

several States.^

4th. That while Congress cannot lawfully authorize the

appropriation of private property within a State for the

purposes of a bridge, it can authorize the Government

of the United States to exercise for its own purposes

the right of eminent domain within a State.^

5th. That the powers of Congress, as the regulator

of inter-state commerce do not extend beyond validat-

ing the first sales of imported articles in the original

packages; or the admission of suitable persons as

emigrants.^

6th. That property brought into a State and mingled

with that of the community, is subject to the laws regu-

lating its sale and use. It can claim no exemption

from State burthens that are equally shared by its

citizens."^

7th. That inter-state commerce cannot be taxed at

all, even though the same amount of tax should be laid

on domestic commerce, or that which is carried on solely

within the State.^ And corporations whose business in

* Wilson V. Black Bird Creek Marsh Co., 2 Pet. 250; Penn. v. Wheel-

ing Br. Co., 18 How. 421 ; Oilman v. Phil., 3 Wall. 728 ; Mobile v. Kim-

ball, 102 U. S. 691; Pound y. Turk, 105 Ibid. 459; S. Carolina v. Geor-

gia, 93 Ibid. 4.

2 Kohl V. U. S., 91 U. S. 3G7; Penn. v. AVheeling Br. Co., 18 How.
421 ; Trombley v. Humphrey, 23 Mich. 471 ; Dickey v. Turnpike Co., 7

Dana. 113.

* Leisy v. Hardin, 135 U. S. 100 ; License Cases, 5 How. 574.

* Brown v. State, 12 Wheat. 419; Coe v. Errol, 116 U. S. 517.

5 Bobbins v. Shelby Co. Tax Dlst., 120 U. S. 489; Hall v. De Cuir, 95

Ibid. 485; Guy y. Baltimore, 100 Ibid. 434; Corsen i\ Maryland, 120

Ibid. 502.
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another State is connected with the sale, use, or manu-

facture of an invention described in d. patent, cannot be

taxed as a foreign corporation/

8th. That States cannot prohibit the importation by

common carriers of any class of passengers or articles

of commerce unless by consent of Congress. Nor can

they prevent the housing incidentally of such products

in transitu upon their soil. And while so housed in

bulk, they cannot invalidate a sale of the same made to

one of their own citizens, without permission of Con-

gress ; because this would be a laying of imposts or

duties upon imports. Nevertheless their police powers

are not thereby suspended over articles dangerous to

life or property.^

9th. That States possess the exclusive control of all

highways, railroads, bridges, canals, wharves, dams and

ferries, that are wholly within their limits, as part of

the regulation of their own internal commerce.^ They

may also exercise such powers of police and such super-

vision of the public health as may be necessary for the

general good. And for this purpose may prohibit the

manufacture or sale of any article of domestic origin

within their territory, or the manufacture of any arti-

cle for transportation outside of their boundaries.**

10th. That while the power of executing its own in-

spection laws belongs to every State, it cannot be used

' Grover & Baker Sew'gr Muc. Co. v. Butler, 53 Ind. 454 ; "Walter A.

Wood Mow'g Ma. Co. v. Caldwell, 54 Ind. 270.

2 Bowman v. Chicago & N W. R. R. Co., 125 U. S. 465 ; R. R. Co. v.

Husen, 95 Ibid. 465; Henderson v. Mayor of N. Y., 92 Ibid. 259; Chy
Luntj v. Freeman, Ibid. 275; iNInnn v. Illinois, 94 Ibid. 114.

^ Gilman v. Philadelphia, 3 Wall. 713; Silliman v. Hudson R. Br. Co.,

4 Blatchf. 74 and 2 Wall. 403 ; Pollard's Lessee v. Hagan, 3 How. 230;

Escanaba Co v. Chicago, 107 U. S. 6 78.

^ Mayer v. Miln, 11 Pet. 102 ; License Cases, 5 How. 504; Passenger

Cases, 7 Ibid. 283; Mugler v. Kanzas, 123 U. S. 623; Patterson v. Ken-

tucky, 97 Ibid. 501 ; Kidd v. Pearson, 128 Ibid. 1.
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for purposes of discrimination against the citizens of

other States. There can be no domestic tariff established

between the States under tlie guise either of an Impost,

Duty, or Tax.^

11th. That wherever Congress does not pass any hiw

to reguhxte inter-state commerce, or to allow the States

to do so, it indicates its will that such commerce shall

be free and untrammelled.'^

Commerce with Indian Tribes.

The relations of the general government to the Indian
tribes dwelling in the United States have always been of

a peculiar and anomalous character. While regarded

as wards of the nation, entitled to be supported out of

its Treasury and protected in their rights of property,

they have at the same time been considered, in a quasi-

international sense, as foreign nations occupying a portion

of our soil by prescriptive right, and with whom treaties

of purchase and cession could be made. As the ori<>-inal

owners of the soil, absorbed by the pitiless stream of

civilization into the body of the nation, whether in States

or Territories, sentiment and prejudice rather than logic,

or even justice, seem at times to have guided the policy

of the United States in dealing with them. In our
Constitutional history they are treated as an unrelated,

immiscible part of the nation, and even designated by a

distinct appellation as "Indian tribes." They form the

third class over which the power of Congress to regulate

commerce extends.

This power, owing to the diverse localities occupied

1 Welton V. Missouri, 91 U. S. 275; Walling v. Michigan, 116 Ibid.

446; Gloucester Ferry Co. v. Penn., 114 Ibid. 196.

2 County of Mobile v. Kimball, 102 U. S. 691 ; Brown v. Houston,
114 Ibid. 622; Wabash R. K. Co. v. Illinois, 118 Ibid. 557.
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by tribes may be exercised anywhere, whether in States

or Territories. It is in every sense absolnte and with-

out reference to the locality of the traffic or the locality

of the tribe/ or even of the particular individual with

whom such traffic is carried on. So long, therefore, as

an Indian continues a member of a tribe under charge

of a government agent, he is within the operation of

the laws of Congress regulating trade with such tribes,

and this notwithstanding the fact that any State may

have conferred political rights upon him as an elector.^

But this doctrine has had to be qualified in its general

application, by restricting its operations to such large

tribes only as are in a condition to determine for them-

selves questions of commerce, or for whom Congress has

done so, and not to mere remnants of tribes living within

and under the guardianship of some State, and subject

to its laws. In dealing with questions affecting com-

merce with Indian tribes, Courts are guided by the

status given to such tribes by the political and executive

departments of the government. If the tribal organiza-

tion is recognized by Congress, then such tribe is a

distinct nation, though residing within the limits of some

State, and Congress may regulate the conditions of

commercial intercourse with it.^^

The legal status of Indians in the United States may

be summarized under the following heads:—
1st. That large tribes, maintaining their tribal organ-

ization and governing themselves according to their own

laws, whether residing within the limits of a State, or a

special territory, are a distinct community or nation in

1 Worcester v. State of Georgia, 6 Pet. 515.

2 U. S. V. HoUiday, 3 Wall. 407 ; U. S. v. 43 Gallon^ of Whiskey, 93

Ibid. 188.

3 The Kansas Indians, 5 Wall. 737; U. S. v. Shawmux, 2 Saw. 304;

Wall V. Williamson, 8 Alab. 48 ;
Goodell v, Jackson, 20 Johns. 693.
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which the laws of the State have no force ; nor can its

citizens enter without the assent of the tribe, or accord-

ing to the provisions of treaties or Acts of Congress/

Nor can a State levy a tax upon the lands of such a tribe,

if exempted by treaty, under whatever form these lands

are held, whether in severalty or in common.'^ Nor
upon the property of one trading with these tribes.^

But the voluntary abandonment of the tribal organiza-

tion changes its legal status and makes the State laws

at once operative upon its members.'^

2d. That in respect to small tribes, still retaining a

denominational appellation, but being in fact only rem-

nants of tribes residing upon reservations within States

and under their guardianship, such tribes are not within

the tutelary power of Congress. They are either

amenable to special laws framed in their behalf, or else

fall under the general laws of the State. An Indian

territory within a State is not a foreign jurisdiction.^

3d. That in respect to individuals, every Indian,

while remaining a member of a tribal organization is

subject to its laws and the operations of treaties and

acts of Congress appertaining to it, except as hereinbe-

fore stated in relation to small or dismembered tribes

living under State guardianship. Such a State may
pass special laws to punish crimes committed upon a

reservation by one Indian upon another ; because In-

dians upon a reservation within a State are not citizens

of that State, but alien communities governed by their

' Worcester v. State of Georgia, 6 Pet. 515 ; U. S. v. Cisna, 1 McLean 254.

2 Kansas Indians, 5 Wall. 737 ; N. Y. Indians, Ibid. 761.

3 Foster v. Comm'rs, 7 IMinn. 140.

4 Webster v. Eeid, 11 How. 437; Telford v. Barney, 1 Greene (Iowa),

575 ; Wright v. Marshall, 2 Ibid. 94.

5 Moor V. Veazie, 32 Me. 343 ; N. Y. v. Dibble, 21 How. (U. S.) 366;
McCracken v. Todd, 1 Kansas, 148; Webster v. Reid, 11 How. 437; U. S.

V. Cisna, 1 McLean, 254.
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own laws and usages.^ But the withdrawal of an Indian

from his tribe, or the tribe's removal from the State or

dissolution, places him in the position of a foreign emi-

grant before the laws of that State. And he may sue

and be sued in a State Court.^

4th. That Indian tribes, being as such under an inde-

pendent government of their own, have the right to

make such laws relating to property, contracts, and the

domestic relations as they may see lit.^ A marriage

valid, according to their laws or usages, is valid every-

where, thoudi made within the limits of a State, and

the same rule holds good with respect to its dissolu-

tion/

5th. That the powers of Congress do not extend

beyond the regulation of commerce w^ith Indian tribes

as distinct, tribal organizations; it cannot, therefore,

pass laws invalidating contracts made with Indians

within the limits of a State, but outside of a reserva-

tion :^ nor punish crimes committed on Indian terri-

tory within a State by one white man upon another.^

But an offence committed upon a reservation, and which

is punishable under the laws of the United States, is not

purged by an acquittal in an Indian Court, and under

Indian laws/

1 Ex parte Geo. Peters, 2 Johns. Cas. 344 ; State v. Foreman, 8 Yerg,

256 ;
State i'. Tassels, 1 Dudley, 229 ; U. S. v. Ward, 1 Wood, 1 7.

2 Murch V. Tomeer, 21 Me. 535; Jones v. Eisler, 3 Kans. 134; Lobdell

V. Hall, 3 Nev. 507 ; Strong v. AVaterman, 11 Paige, 607.

3 U. S. V. Ragsdale, Hemp. 497; Wall v. Williamson, 8 Alab. 48;

Goodell v. Jackson, 20 Johns. 693.

" Boyer v. Dively, 58 Mo. 510; Morgan v. McGhee, 5 Humph. 13
;
John-

son V. Johnson, 30 Mo. 72.

6 Taylor v. Drew, 21 Ark. 485; Hicks v. Euhartonah, 21 Ibid. 106.

6 U. S. V. Bailey, 1 McLean, 234 ;
Painter v. Ives, 4 Neb. 122.

' U. S. u. Ragsdale, Hemp. 497.
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The Currency.

" To coin money, and regulate the value thereof and

of foreign coin, and fix the standard of weiglits and

measures."

The right to coin money is one of those essential

powers of sovereignty which can properly be exercised

only by the General Government. It is the right to

create a circulating medium on the basis of the precious

metals, for these constitute the universal currency of the

commercial world. The reason, therefore, for liriving:

this exclusive power to Congress is too apparent to

need any argument in its support. In his second speech

upon the Sub-Treasury Bill of March 12, 1838, Daniel

Webster, in reviewing the objects contemplated by the

creation of this new department of Public Finance said :

" The coinage power was given to be used for the benefit

of the whole country, and not merely to furnish a me-

dium for the collection of revenue. The object was to

secure for the general use of the people a sound and

safe circulating medium."^ In order, also, to guard the

uniformity of this currency and to prevent its debase-

ment, the Constitution enacts that no State shall " coin

money," or " emit bills of credit."^ This effectually

limits the exercise of the coinage power to Congress^ by

placing it beyond the control of the States.

Under the settled and universal meaning of the term

"coin" is to be understood a currency consisting of some

one of the three metals, gold, silver or copper. These con-

stitute the common circulating medium of commerce the

world over. To coin money is to stamp upon it some

^ "Works, vol. 4, p. 460 ; Griswold v. Hepburn, 2 Duval, 20.

2 Art. I., § 10.

'^ Von Husan v. Kanonso, 13 Mich. 30,S ; George v. Concord, 45 N. H.

434 ; Shollenberger v. Brinton, 52 Penn. 9.
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denominational symbol of its legal value. In this con-

sists the regulation of the value thereof as a legal tender

for debts, under the Constitution.^ Paper money is not,

properly speaking currency, beyond the limits of its

statutory origin. A true currency is always metallic and

reducible to some approximate standard of international

value ; whereas paper money is only a promise to pay,

or to redeem its face value in coin, made by some sover-

eignty and intended for local use. It can have, there-

fore, no extra-territorial validity as a legal tender for

dischari^inof debts.

But within the limits of the grant of power to coin

money, the further and discretionary power to impress

a legal tender character upon treasury notes, as well as

upon coin, has been held to belong to Congress. As a

necessary incident of sovereignty, there can be no doubt

of the power residing in every government to declare

what shall constitute the lawful money of a country,

yet it is equally true that a strict construction of the

language of the Constitution would limit the meaning

of the power " to coin money" to the creation alone of

a metallic currency. That the necessity existed during

the civil war for issuing treasury notes for the payment

of government debts is unquestionable, and as a war

measure, the necessity itself is a sufficient answer to any

question addressed to its legality. In the presence of

dangers threatening the disruption of a government

any measures looking to its preservation are always

justifiable.

But whether this necessity authorized Congress,

under the power to borrow money, to make them a

legal tender in payment of anything beyond national

' Metropolitan Bank v. Van Dyck, 27 N. Y. 400 ; Hague v. Powers, 39

Barb. 427 ; Thayer v. Hedges, 22 Ind. 282; Fox v. State, 5 How. 410.
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taxes, dues to the government, and loans, is a question

of mixed law and polity which can liardly be regarded

as yet settled. The issue involved narrowed itself down
to the question whether the credit of the government

could be lawfully sustained at the risk of sacrificing tliat

of the nation, and violating a provision of tlie Constitu-

tion. The Supreme Court, by a bare majority decision

rendered in the Legal Tender Cases,^ held affirmatively.

In tlie division of the Court, C. J. Chase, who had him-

self, when Secretary of the Treasury, proposed some of

the financial measures which led to the passage of the

legal tender Act, in his dissenting opinion, disavowed

ever having suggested the expedient of making the notes

of the United States a legal tender. He was joined in

his dissent by Justices Nelson, Clifford and Field. The
restraining weight of these opinions, has seriously im-

paired the value of the judgment of the Court in public

estimation, particularly as in Hepburn v. Griswold,'^

decided one year before, it had taken a diametrically

opposite position. While therefore, the decision in the

Legal Tender Cases must stand as the law of the land,

until reversed by the same august tribunal which pro-

nounced it, and although a re-affirmance of these ex-

tensive powers in Congress was made in Juilliard v,

Greenman,"^ these decisions cannot be regarded other-

wise than as weakening the safeguards which the Con-

stitution has erected against unbridled legislation.

The emphasis of this historical decision, as a prece-

dent for the future guidance of Congressional action, is

sensibly weakened by the introductory statement of Jus-

tice Strong, that "if we hold the Acts invalid, as appli-

cable to debts incurred or transactions which have taken

• 12 Wall. 587.

2 8 Wall. 604 ; G. Bancroft's ''Plea for the Constitution," etc.

3 110 U. S.

31
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place since their enactment, our decision must cause

throughout the community great business derangement,

widespread distress and the rankest injustice. Men
have bought and sold, borrowed and lent and assumed

every variety of obligations, contemplating that payment

might be made with such notes." This was unfortu-

nately but too true. When this decision was rendered

these Acts had been in force nearly nine years ; the

whole commerce and trade of the country had been

resting upon them ; statutes of limitation had produced

their effects in the various States—judgment creditors

had enforced their claims and titles to property had

changed hands innumerably. The duty thus devolving

upon the Supreme Court by the issue presented was one

involving many extra-judicial considerations. In under-

taking therefore to administer justice amid so many

conflicting equities, and at the same time to interpret

a clause of the Constitution, it had to import a new

meaning into that instrument, by discovering amid its

provisions a resulting war power, in order to sanction

its operations by an Act of judicial legislation.

Weights and Measures.

Until Congress acts upon the subject of weights and

measures, the States may establish their own system.

But when once the Federal authority has been exercised,

its power is exclusive in fixing the national standard.

Congress has been extremely tardy in legislating upon

this subject. The omission to do so was long made

matter of complaint and remonstrance, and the Legis-

lature of Pennsylvania in their resolution of April 15,

1834, urged upon the General Government the duty of

performing the obligation.^ The various Acts of Con-

gress relating to weights and measures have in general

' Weaver v, Fegley, 29 Penn. 27.
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been limited to the enforcement of tariff regulations, or

coinage at the mints. ^ By Act of July 2(S, 1(SG(), the

use of the Metric system was authorized throughout

the United States, not as an ohligatory, but only as an

alternative standard, and it was thereby enacted that

"no contract or dealing or pleading in any Court shall

be deemed invalid, or liable to objection, because the

weights or measures expressed or referred to therein are

weights or measures of Metric system.'^"

In all the States, the system of weights and measures

has been governed by a standard fixed either by statute,

or the common law of the State. No uniformity has

consequently existed among them, and their commerce

having for a lunidred years been carried on in con-

formity with local variations, it has become impossible

for Congress to change it suddenly, even though sup-

plying a better system, without causing great confusion

and loss. The introduction of the Metric system is

therefore an invitation to the States to adopt it as their

fixed standard, and thus bring the whole country under

one uniform rule of weights and measures.

Post-offices and Post-roads.

"To establish post-offices and post-roads."

The establishment of postal facilities by designating

particular places and buildings as post-offices, and select-

ing post-roads over which the mails are to be carried,

belongs as a power exclusively to Congress. In such a

system, in order to insure regularity there must be uni-

formity. This could never be accomplished, if left to

the action of State governments. The further estab-

1 Resolution of June 14, 1836 ; Act of May 19, 1828 ; August 30, 1842.

See U. S. Kev. Stat. Tit. XXXVII. ; Ibid. § 3569.

2 By cap. 41 of the Magna Charta of John (25th of Henry III.) it was

declared that there should be but one measure throughout the realm of

England, 8 Evans. Brit. Statutes, 306.
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lishment of particular roads as post-roads, either by

actual construction, or repair, or leasing, accompanies,

and is auxiliary to the first named power. Congress

has plenary authority to make all the necessary con-

tracts for establishing post-offices and roads, wherever

such may be needed for the public service.^ But con-

tractors when carrying mails of the United States, and

using any turnpikes, ferries, and bridges owned either by

States, corporations, or individuals, must pay the same

tolls for passing over them as other persons. Unless the

General Government, in the exercise of its right of emi-

nent domain, should buy or build a road within a State,

or help make or repair one, the Constitution gives no

authority to use it as a post-road without just compensa-

tion. It differs in no respect from any other kind of

property, and receives the same protection against un-

lawful appropriation.-

Congress may also, as in the case of the Wheeling

and Belmont Bridge, which, by a decree of the Supreme

Court of May, 1852, had been adjudged to be an

obstruction to navigation and ordered to be removed,

declare such bridges or structures to be an established

post-road for the passage of the mails of the United

States, and authorize the owners thereof to maintain

them at their present site and elevation. The Legisla-

ture of Virginia having in that instance conferred full

power to erect and maintain the bridge, and Congress

having exercised its power in the regulation of the

navigation of the river, it was held that the concur-

rence of the powers of both State and Federal govern-

ments made the authority complete and superseded the

effect and operation of the decree.'^

' ScariL^htr. Stokes, 3 How. 151; U. S. y. R. R. Bridge Co., 6 McLean, 517.

2 Dickey v. Turnpike Co., 7 Dana, 119.

' State of Pennsylvania v. Wheeling and Belmont Bridge Co., 18 How.

421.
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In like manner Congress may autliorize a telegraph

company to maintain and operate lines along any of the

military and post-roads of the United States, because its

power is not confined to the postal service known or in

use when the Constitution was adopted, but may keep

pace with the progress of the country, and adapt itself

to any new developments which time and circumstances

may bring forth. ^ According as the progress of science

makes new discoveries in the instrumentalities of com-

merce, the postal service of the country will need to

keep abreast of its demands for easier and more rapid

avenues of intercommunication.

Congress cannot therefore, in its exer<!;ise of a power

of such vast importance to the public weal as the postal

service, be restricted to such narrow means for trans-

porting the mails as were formerly deemed adequate.

Even if the property necessary for the purposes of the

government in this respect cannot be obtained by pur-

chase, it may so far exercise its right of eminent domain

within a State, as to appropriate it upon making just

compensation to the owner.^ It is by virtue of this

powder that the public streets in some of our cities are

made post-roads under the declaration of Congress.

For a post-road is any highway over which the mail is

habitually carried. But it is evident from the language

of the framers of the Constitution, that the power to

establish post-roads is limited to designating the par-

ticular roads which shall be used as postal routes.

Accordingly by the Act of June 8, 1872, all waters of

the United States, all railroads, all canals, all plank

roads on which mails are carried, and all letter-carrier

routes are declared to be established post-roads.^

1 Ponsacola TeL Co. v. West. Un. Tel. Co., 96 U. S. 1.

2 Kohl V. U. S., 91 Ibid. 367.

3 U. S. Rev. Stat., § 3964.
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Copyright.

" To promote the progress of science and the useful

arts, by securing for limited times to authors and in-

ventors the exclusive right to their respective writings

and discoveries."

The protection of property in literary works has always

been a subject of public concern in the United States.

Copyright in authors had been, from the earliest times

in England adjudged to be a right at common law.^

Inheriting as did the Colonies the common law of the

mother country, they were governed by its principles

down to the period of the llevolution. But even later

than this it continued, by adoption in many States, to

govern their jurisprudence, so that whenever a common
law right was asserted in a controversy, it became neces-

sary to look to the particular State in which the con-

troversy originated.^ The States, in this legislation, had

long antedated the Constitution in protecting copyright

in authors.

In January, 1783, Connecticut passed an Act for

the encouragement of literature and genius ; and Massa-

chusetts did likewise in March of the same year.

The subject received early attention in the Continental

Congress, where a committee, of which Madison was

chairman, offered the following resolution which was

adopted on the 27th of May, 1783 :
" Resolved, That it

be recommended to the several States to secure to the

authors or publishers of any new books, not hitherto

printed, being citizens of the United States, and to their

executors, administrators and assigns, the copyright of

such books for a certain time not less than fourteen

' Story on the Const. 137; Miller v. Taylor, 4 Burr. 2310.

2 AVheaton v. Peters, 8 Pet. 591 ; Morgan's Law of Literature, vol. 2,

p. 145 ; U. S. V. Worrall, 1 Ball. 385.
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years," etc. Virginia passed an Act to that effect in

1785 and New York followed her in 1786. These

several State Acts prepared the way for the similar pro-

vision in the Constitution of the United States.^

The copyright recognized in the Act of Congn^ss as

merithig protection, is that form of property which an

author has hy the common law in his manusci^ipt ; not

literally speaking, because anything dictated by him,

althougli hand-written or type-written by another, may
be his individual labor, just as much as his own manu-

script or the book printed from it. But in the United

States, the autlior of a published work can have no ex-

clusive property in it except under some Act of Con-

gress.^ He can have no redress in a State Court for an

act of piracy committed upon it, but must resort to the

Federal Courts, Congress having given them exclusive

jurisdiction over such controversies.^

The object contemplated in this clause of the Con-

stitution, was to secure this right to an author, because

the States might not, or could not individually afford

him a just protection. The purpose was to secure the

right throughout the whole of the United States. And
this the States themselves recognized by surrendering

their previous rights in this respect to Congress. No
Act of a State Legislature can, in consequence, authorize

the infringement of a copyright issued in compliance

with the laws of the United States, whether in the

hands of an author or his assignee. While a State Con-

stitution may provide that '' all judicial opinions sliall

be free for publication by any person" a copyright may
be taken out in the notes and references of an editor of

the volume, which will be protected at law."^

' Federalist, No. 42. 2 Wheaton v. Peters, 8 Pet. 600.

3 Dudley v. Mayliew, .3 Comst. 12.

* Little V. Gould, 2 Blatchf. 165, 362.
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Even in England, the doctrine that the Crown held a

prerogative in the law reports has long ago been

abandoned as untenable.^ In the United States, they

have always been regarded as literary property in the

hands of their authors or publishers, although pub-

lished under the authority of Congress or State Legis-

latures, but through the agency of appointed reporters.^

Congress may also authorize a copyright law protect-

ing photographs, provided they embody original intel-

lectual ideas, as these may be said to promote the pro-

gress of science and the useful arts.^

Of Patents.

The object of this provision, like that applying to

copyright, is to secure to inventors compensation for

the time and labor employed upon their discovery, by

bestowing upon them the exclusive right to make and

sell the things discovered for a limited time. The power

given to Congress to legislate upon this subject is ex-

clusive, and unrestricted, and it may be exercised in

any way which to it may seem most conducive to the

public good. So long as it does not disturb existing

rights of property in patentees, its legislation is with-

out limitation.'' Whether it can decide the fact that an

individual is the author, or inventor of a certain writing

or invention, so as to preclude judicial inquiry into the

originality of the invention, has been questioned.^

But it may prescribe the conditions, relating to the

length of time and the other circumstances under which

a patent for an invention shall be granted. And it may

' Maugrhara on Literary Property, 101.

2 Wheaton v. Peters, 8 Pet. 591.

3 U. S. Rev. Stat., §§ 4952, 4965 ; Barrow-Giles Lithographic Co. v.

Sarony, 111 U. S. 53.

< :\IcClurg V. Kinrrsland, 1 How. 202.

^ Evans v. Eaton, 3 Wheat. 454.
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grant the further extension of a patent which lias been

renewed, or it may reserve rights and privileges to

assignees on extending the term of a patent.^ Although

patents are usually obtained by proceedings instituted in

the Patent Office, and under rules there promulgated for

their issuance, Congress may, by a private Act, authorize

the issuing of a patent to an inventor, and the same
may be done in relation to its extension, there being no

constitutional restriction forbidding it.^

Inasmuch, also, as assignees of patentees are often

the ones who put the original invention to the best and

most profitable use, by the expenditure of money in

order to bring it before the public, Congress, while

restricted in its power of renewal of a patent to the in-

ventor alone, may yet qualify the grant so as to reserve

to these assignees certain rights and privileges. This

exercise of a power not specifically conferred in precise

terms by the Constitution, has been held to be incidental

to the general power to promote the progress of the

useful arts, by securing to inventors for limited periods

of time the exclusive right to their discoveries.^

But Congress cannot lawfully deprive a citizen of the

use of his property, after he has purchased the absolute

and unlimited right from the inventor. Hence it cannot

from time to time authorize the latter to recall rights

which he has granted to others, or re-invest him with

rights of property, which he had before conveyed for a

valuable and fair consideration. While the assignee of

the patentee takes only a present interest in the monopoly,

which interest terminates at the time limited for its

• Blanchard's Gun Stock Factory v. Warner, 1 Blatchf. 258 ; Jordan v.

Dobson, 4 Fish. 232 ; Blanchard v. Haynes, 6 West. L J. 82.

2 Bloomer u. Stolley, 5 McLean, 158; Jordan v. Dobson, 2 Abb. U. S.

398; Bloomer r. McQueewan, 14 How. 539.

3 Blanchard's Gun Stock Factory Co. v. Warner, 1 Blatchf. 258.
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continuance by the law creating it, the purchaser of the

riirht to use the invention has an indefeasible title out-

side the limits of the monopoly.^

The powers of Congress to legislate upon the subject

of patents being plenary by the terms of the Constitu-

tion, it may pass Acts relating to them which are retro-

spective in their operation. This fact does not impugn

their validity—and since there are no restraints upon

the exercise of these powers, there can be no limitation

of its right to alter patent laws at its pleasure, provided

only they do not destroy rights of property in existing

patents.^

The States having no control of patents, cannot in-

terfere with property in inventions existing under Acts

of Congress. They cannot legislate in relation to either

the purchase, sale or use of patent rights, nor annex

conditions to their enjoyment. So long as the patentee

conforms to the laws of the United States under which

he holds his franchise, he may freely come and go into

any State and offer his property in open market.'^ Should

the article manufactured under a patent be dangerous

to life or health or property or morals, a State might,

doubtless, under the authority of its police power, regu-

late the conditions of its transportation or sale.^ But a

corporation owning and operating a patent, when bring-

ing it into another State, is not subject to the State laws

relating to foreign corporations.^

> Bloomer v. MeQueewan, 14 How. 539 ; Wilson v. Rousseau, 4 How.

646 and 662.

2 ^McClurg V, Kingsland, 1 How. 202 ; Blancliard v. Sprague, 3 Sumn. 535.

3 HoUida v. Hunt, 70 111. 109; Helm v. First Nat'l Bk., 43 Ind. 167;

Cranson v. Smith, 16 Alb. L. J. 330; Ex parte Robinson, 4 Fish. 186.

4 Patterson v. Comm., 11 Bush, 311 ; S. C. 97 V. S. 501 ; Jordan v.

Dayton, 4 Ohio, 294 ; Vanini v. Paine, 1 Harrington, 65 ; Thompson v.

Staats, 15 Wund. 395.

5 Grover & Baker S. M. Co. v. Butler, 53 Ind. 454; W. A. Wood

MowintT Machine Co. v. Caldwell, 54 Ibid. 270.
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Establishment of Federal Courts.

" To constitute Tribunals inferior to the Supreme

Court."

The necessity of subdividing the judicial power of

the United States by the creation of tribunals inferior

to the Supreme Court, is recognized in this provision

of the Constitution. Accordingly, Circuit and District

Courts have been established throughout the country to

hear and determine controversies foiling within their

jurisdictional powers. Congress may enlarge those

powers or qualify them at its pleasure, as has often been

done.

By the Judiciary Act of September 24, 1789,^ the

entire judicial system of the United States was first

organized, with one Supreme Court, thirteen District

Courts and three Circuits, known respectively as the

Eastern, Middle and Southern. From time to time, as

necessity has required, changes and additions have been
made in our judiciary system in order to keep pace with

the growth of the country. Many of the larger States

have been subdivided into districts, and new circuits

have also been created.

As a further contribution to the needs of the country

Congress, by the Act of February 24, 1855,^ established

a Court of Claims, " to hear and determine all claims

founded upon any law of Congress, or upon any regu-

lation of an executive department, or upon any contract

express or implied with the government of the United
States, which may be suggested to it by a petition

filed therein, and also all claims which may be referred

to said Court or either House of Congress." By means

' 1 Stat, at Larore, 73; 1 Bn>htly's Dig. 124; Ibid. 228.

« 10 Stat, at Large, 612; 1 Brightly, 198.
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of this Act the United States furnishes a tribunal in

which it permits itself to be sued, and its attitude

therein is that of an ordinary defendant in a suit at

law.^

The rapid increase of business devolving upon the

Supreme Court, through its appellate jurisdiction, hav-

ing burthened its calendar to such a degree as to place

it several years in arrears, in its disposition of cases

awaiting argument, and experience showing that there

was little hope that the Court could ever contend suc-

cessfully with this increasing accumulation of remanets^

Congress, on the 4th of March, 1891, passed a new

Federal Judiciary Act, creating Circuit Courts of Ap-

peals. These courts consist of three judges, one of

whom may be the Chief Justice, and any associate jus-

tice of the Supreme Court assigned to the particular

circuit, sitting with the Circuit Judge and a District

Judge thereof. In the absence of any member of the

Supreme Court, the Circuit Judges shall preside in the

order of the seniority of their commissions. All future

appeals from either District, or existing Circuit Courts,

shall only be subject to review in the Supreme Court of

the United States, or the Circuit Court of Appeals.

The Act excludes from appeals to the Supreme Court

" aliens,"* also cases arising under the patent laws,

revenue laws, and under the criminal laws, and in ad-

miralty, except that in every subject within its appellate

jurisdiction, the Circuit Court of Appeals may certify

to the Supreme Court any questions or propositions of

law concerning which it desires instructions for its

proper decision.

In addition to these permanent courts, various com-

missions and tribunals created at different times for the

1 Toddu. U. S., Dev. C. C. 129.
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trial of claims arising under treaties with foreign coun-

tri(^s are illustrations of the exercise of this power.^

Punishment of Piracies.

" To define and punish piracies and felonies commit-

ted on the high seas, and offences against the law of

Nations."

Piracy as defined by the law of nations is robbery

upon the sea, and it is thus constitutionally defined by

the Acts of April 30, 1790, and of March 3, 1819.-^ In

England, it has long been settled that piracy is only a

sea-term for robbery committed within the jurisdiction

of the Admiralty.^ This is a broader view than can be

taken under the several Acts of Congress, where the

locus in quo of the crime is sought to be restricted

to places " out of the jurisdiction of any particular

State," but yet within that of the United States, or

on the high seas ; so that localities neutral to war are

not permitted to be neutral to crimes.

Congress may therefore bring all waters subject to

Federal jurisdiction within the scope of its criminal

jurisprudence. But this power being dormant, the

place of the crime must be designated by legislative

enactment as one over which the authority of the

United States can be exercised, before cognizance of

the same can be taken by any of its Courts."^ Congress

' As to France see Stat, at Large, vol. 4, p. 574 ; as to Spain Ibid.,

voL 3, p. 768 ; as to Mexico Ibid., vol. 9, p. 393; as to Naples Ibid.,

vol. 4, p. 665; as to England, Alabama claims, Ibid., vol. 18, p. 245;

vol. 22, p. 98.

2 U. S V. Palmer, 3 Wheat. 610; U. S. v. Smith, 5 Ibid. 153; U. S.

V. Furlong, 5 Ibid. 184; Rev. Stat., §§ 5368, 5370; 1 Brightly's Dig.

208-11.

3 Rex V. Dawson, 5 State Trials ; 4 Blackst. Comm. 73.

* U. S. V. Wilson, 3 Blatchf. 435; U. S. v. Bevans, 3 Wheat. 336 ; U.

S. V. Wiltberger, 5 Ibid. 76 ; 4 U. S. Stat, at Large, 115, 116, 117.
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may also legislate to punish an attempt to commit a

mutiny on a vessel on the high seas ; or a conspiracy to

burn a vessel with intent to defraud the underwriters.^

As to other offences against the law of nations, which

have not been ascertained nor defined in any public

code recognized by the common consent of mankind,

they must be left for definition and punishment to the

processes of time and the exigencies of circumstances.

In this category of innominate crimes may be placed

such ofiences as recruiting troops without permission on

neighboring territory ; filibustering ; the employment

of international spies in times of peace ; hovering upon

the coast of a friendly power with armed ships; or

marching bodies of troops towards their frontiers, all

which are minatory actions which nations may well con-

sider and punish as ofi'ences against their sovereignty.

Over these Congress has plenary power to legislate, for

the protection of the whole country.

War Powers of Congress.

" To declare war
;
grant letters of marque and repri-

sal, and make rules concerning captures on land and

water.

" To raise and support armies, but no appropriation

of money to that use shall be for a longer term than

two years.

" To provide and maintain a navy.

" To make rules for the government and regulation

of the land and naval forces.

"To provide for calling forth the militia to execute

the laws of the Union, suppress insurrections and repel

invasions.

^ U. S. V. Crawford, 1 N. Y. Leg. Obs. 288 ; U. S. v. Cole, 5 McLean,

613.
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" To provide for organizing, arming and disciplining

the militia, and for governing such part of them as may be

employed in the service of the United States, reserving

to the States respectively the appointment of the officers,

and the authority of training the militia according to the

discipline prescribed by Congress."

It is a recognized principle of international law, that

the power of any government to declare war is an at-

tribute of its sovereign right to prosecute or defend its

claims by force. It is part therefore of its right of self-

preservation. This power the Constitution has lodged

in Congress as the political department of the govern-

ment, and more immediate representative of the will of

the people. Its right to exercise physical force is not

limited to wars with foreign enemies, but may be em-

ployed in the -case of those engaged in insurrection

against the lawful authority of the United States.^

Foreign enemies are simply belligerents, and the only

right which can be justly exercised against them, is the

right of capture of their persons and property and dis-

armament. But rebels are traitors as well as bellige-

rents ; they have violated the law of their allegiance,

and can in consequence be punished by the civil law

after capture. In like manner, and as a further penalty,

their property on sea and land may be confiscated as a

forfeit for their disloyalty." This is the limit to which

the power of Congress extends, no bill of attainder

working corruptioit of blood in the ancestor, nor disin-

herison of the offspring, being permitted under the Con-

stitution.

The power to declare war carries with it the right to

• Texas, v. White, 7 AVall. 700 ; Prize Cases, 2 Black (U. S.), 635 ;
The

Amy Warwick, 2 Sprague, 123.

2 Miller V. U. S., 11 Wall. 268; Tyler v. Defrees, 11 Ibid. 331 ;
Prize

Cases, 2 Black (U. S.), 673.
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the employment of all the means necessary to its suc-

cessful accomplishment.^ It is a power to command

and to enforce, and not a mere power to contract. Vol-

untary enlistments are in the nature of contracts ; con-

scriptions are a form of compulsory service.^ Congress

may avail itself of either method to recruit the army of

the United States.

The general power to declare war, and the consequent

right to conduct it as long as the public interests may

seem to require, also carries with it the supplementary

power to remedy the evils which may have ensued, or

are likely to ensue from its progress and continuance.

Hence Congress may suspend the operation of statutes

of limitation as a beneficial measure to creditors, and its

Acts will apply to cases in the Courts of the States, as

well as to those in the Federal Courts."^ And this war

power and the treaty making power have each been

held to carry with it the authority to acquire territory.'^

Thus, Louisiana,'^ Florida,^ and Alaska^ were acquired

under the treaty-making power ; and California^ was ob-

tained partly by conquest and partly by treaty. Texas

was annexed under a convention between it and the

United States by resolution of March 1, 1845.^

Under the Constitution, and as part of its war powers,

Congress alone has the authority to confiscate the pro-

' Legal Tender Cases, 12 AVall. 457; R. R. Co. v. Johnson, 15 Ibid.

195; Dooley v. Smith, 13 Ibid. 604.

2 Kneedler v. Lane, 45 Penn. 238 ; 1 Kent. Coram. 55.

3 An Act in relation to the limitation of actions passed June 11, 1864
;

Stat, at Large, vol. 13, p. 123 ; Hanger v. Abbott, 6 Wall. 532; Stewart

V. Kahn, 11 Ibid. 493.

* Am. Ins. Co. v. Canter, 1 Pet. 542 ; Scott v. Sanford, i9 How. 393.

* Stat, at Large, vol. 2, p. 245 ; Ibid., vol. 8, p. 200.

« Stat, at Large, vol. 8, p. 252.

^ Stat, at Large, vol. 15, p. 240, by Treaty of March 30, 1867.

8 Stat, at Large, vol. 15, p. 492, by Treaty of Feb. 2, 1848.

' Stat, at Large, vol. 5, p. 797.
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perty of an enemy, or any debts due to him.^ And it may

also impose conditions upon commercial intercourse

with an enemy, and authorize the President to license

the same according to such rules as it may establish.'^

As the granting of letters of marque and reprisal is

an act of belUgerency under the law of nations, Con-

gress is alone empowered to do so. This has been its

course in most of the public wars waged by the United

States.'^ At the Congress of Paris, in 1856, a declara-

tion of principles was made by the representatives of

the powers lately at war, and the endorsement of other

States was mvited to the following propositions agreed

upon by the signers of this treaty:

—

1st. The total abolition of privateering,

2d. The immunity of the neutral flag and of neutral

goods not contraband of war.
ji

3d. The abolition of mere paper blockades.

Besides the original signers, consisting of Russia,

Turkey, France, Great Britain, and Sardinia, thirty-

eight Continental States gave their adhesion to the

above declaration of principles."^ The United States,^

although invited, declined to enter into this agreement,

unless the second proposition was so amended as to pro-

tect from capture all private property at sea not contra-

band of war. This condition not being accepted by the

powers, our government has not in consequence acceded

^ Brown v. U. S., 8 CrancTi, 110; Britton v. Butler, 9 Blatchf. 456.

2 Hamilton v. Dillon, 21 Wall. 74; Act of July 13, 1861 ; 12 Stat, at

Large, 257 and 13 Ibid. 375.

' Against France, by Act of July 9, 1798, 1 Stat, at Large, 579 ; against

Tripoli, by Act of Feb. 6, 1802, 2 Ibid. 130; against Great Britain, by Act

of June 18 and 26, 1812, Ibid. 755-59; against Algiers, by Act of March

3, 1815, 3 Ibid. 230, against Mexico by Act of May 13, 1846, 9 Ibid. 9, 10.

* Lawrence's Wheat. Intern. Law, p. 637, note.

5 Mr. Marcy's letter to Mr. Buchanan; Cong. Doc. 33d Cong., 1st Scss.

H. of Rep's Executive Doc. No. 103 ; and President's Message and Docu-

ments, 1856-7, p. 35.

32
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to the abolition of privateering. When therefore, in

1861, the British Government recognized the Con

federate States as belligerents, and admitted their armed

vessels into British ports, Congress authorized the Presi-

dent by Act of March 3, 1863,^ to grant letters of

marque and reprisal to cruise against all domestic and

foieign enemies. Foreign governments having mean-

while warned their citizens against taking letters of

marque from the Confederate Government, and the

United States having threatened to treat such persons

as pirates cruising against our commerce, these hostile

acts became limited to operations by a few vessels con-

stituting the Confederate States Navy.

To Raise and Support Armies.

The power to raise and support armies, includes the

authority to educate officers at public expense, to estab-

lish soldiers' schools in barracks, to commission and

salary officers and privates, to enlist volunteers, or to

draft conscripts; to feed, clothe, and transport men,

provisions, and munitions of war both on sea and land.

This power may be exercised in time of peace as w^ell as

of war, and is unlimited in the extent of its application.^

Since the Act of June 21, 1862,' repealing the Act

of September 28, 1850, minors may be enlisted in the

Army and Navy without the consent of their parents or

guardians. The principle on which this departure from

past usage is based is one of pubhc policy, and springs

from the natural relation of every citizen to his country.

• 12 Stat, at Large, 758.

2 Story's Const., §§ 1178-1192; 1 Brightly's Dig. 55-90 ; 2 Ibid. 9-50;

Kneedler v. Lane, 45 Penn. 238; Booth v. Woodbury, 32 Conn. 118 ;
Fer-

guson V. Landram, 1 Bush, 548 ; In re Griner, 23 Wis. 423 ;
Allen v.

Colby, 45 N. H. 544.

3 12 Stat, at Large, 339.
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In return for her protection she may at any time claim

his services, and even require him to imperil his litr in

times of public danger. His age and innnaturity are

not necessarily a bar to his usefulness in some branches

of the public service. Under a call from Congress, the

rights of parents are subordinated to the demands of

the nation for soldiers or seamen.^ But appropriations

for the support of the Army cannot be made for more

than two years.^

To Provide and Maintain a Navy.

Making due allowance for the necessary differences

between the fields of service of the Army and Navy,

and the materials for their equipment. Congress has the

same exclusive power over the naval branch of our

public service which it has over the military branch.

It may authorize the purchase or sale, the building and

equipping of vessels ; the enlistment of seamen, the

establishment of domestic navy yards and arsenals, and

of naval stations abroad for purposes of coaling or re-

pairs. It may also establish a naval academy for the

education of officers, or school ships for tliat of sea-

men ; or experiment stations for the practice of naval

gunnery, or provide any needed instrumentalities for

the promotion of our coast defences, or the protection of

our commerce upon the seas. The flag of a nation, as

the symbol of its power, does not need protection at

home. But in foreign parts it is often the only shield

of its citizens in times of peril. The respect shown it

by foreign governments, when at issue with such citizens

on questions of international law will, therefore, often

^ U. S. V. Bainbridge, 1 Mason, 71 ; Comm. v. Gamble, 11 S. & R. 94

;

Ex parte Coupland, 26 Texas, 394 ; Comm. v. INIurray, 4 Biiin. 487.

« Story on Const., §§ 1118-89; Federalist, Nos. 26 and 41.
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depend upon the naval force which that flag can sum-

mon to its protection. The influence produced by the

presence of force is a controlling element in the coun-

cils of nations which none can safely ignore.^

Government and Eegulation of Land and Naval
Forces.

It would seem to be a logical sequence, that the power

to raise and maintain armies and navies, should be ac-

companied by the power to govern and regulate their

discipline. Congress has, therefore, the power to enact

a code of laws for the government of both arms of the

public service. This includes the authority to provide

for the trial and pimishment of offences occurring therein,

by courts martial. Persons in the public service are

primarily within the jurisdiction of the Federal authori-

ties. This being the superior and overshadowing juris-

diction of the country, a State Court or officer is with-

out jurisdiction to try a case involving questions either

of military or na^al authority in officers, or breaches of

discipline in subalterns, or to release on habeas corpus

a party when it appears prima facie that he is held to

service by an officer acting under authority of the United

States, and who holds him as an enlisted man, whether

soldier or seaman.^

In order to meet these exceptional conditions attach-

ing themselves to the legal status of enlisted men, it

has been found advisable among all civilized nations

to separate the military and naval, from the civil autho-

rity of the government. And the cases arising within

either of these branches being in their very nature radi-

cally unlike, have required the establishment of tribu-

' Federalist, Nos. 11, 24, 29, 41 ; Story's Const., §§ 1193-98.

2 In re Neill, 8 Blatchf. 156.
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nals with different jurisdictional powers, and with corre-

spondingly different rules of procedure.

Such tribunals, when acting within the legitimate

scope of their authority, impart validity to their acts and

immunity to their officers, and to those executing their

commands. These findings, when duly approved, are

conclusive, and cannot be reviewed by the civil courts.

They may be pleaded in bar of any action for the re-

covery of damages. " With the sentences of courts mar-

tial, which have been convened regularly and have pro-

ceeded legally, and by which punishments are directed

not forbidden by law, or which are according to the

laws or customs of the sea, civil courts have nothing to

do. If it were otherwise, the civil courts would virtually

administer rules and articles of war, irrespective of

those to whom that duty and obligation has been con-

fided by the laws of the United States, and from whose
decisions no appeal or jurisdiction of any kind has been

given to the civil magistrate or civil courts." Such is

the language of the Supreme Court of the United
States in Dynes v. Hoover.^

Calling out the Militia and its Government.

The Constitution distinctly enumerates the three ex-

clusive purposes for which the mihtia may be called

into the service of the United States. These purposes

are : 1st, to execute the laws of the Union ; 2d, to sup-

press insurrection ; and 3d, to repel invasions.

These three occasions representing necessities of a

strictly domestic character, plainly indicate that the

services required of the militia can be rendered only

upon the soil of the United States or of its Territories.

Under these circumstances they still remain the militia

^ 20 How. 65 ; In re Bogart, 2 Sawy. 396.
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of their several States, although temporarily in the

service of the United States as the superior power con-

stitutionally invoked " to execute the l-d\\s of the Union,

to suppress insurrection and to repel invasions." In

the history of this provision of the Constitution, there is

nothing indicating that it was even contemplated that

such troops should be employed for purposes of offensive

warfare outside the limits of the United States. And
it is but just to infer that the enumeration of the spe-

cific occasions on which alone the militia can be called

into the service of the general government, was intended

as a distinct limitation upon their employment.^

Being the ministers of the law to enforce its commands,

they can only be summoned by the law-making power to

act within the extent of its jurisdiction, and in the manner

prescribed by the Constitution. They cannot conse-

quently, be used to invade the territory of a neighboring

country, or to enforce any public rights abroad. While

serving as State militia they do not lose their distinctive

character, beyond becoming the militia of the United

States for the time being.

It was the hereditary fear of standing armies, as a

menace to liberty in time of peace, which led the framers

of the Constitution to provide that the militia should

always remain a militia of the States.^ It was never

designed to be a militia of the United States, nor under

' Kneedler v. Lane, 45 Penn. 238; Martin v. Mott, 12 Wheat. 19;

Houston V. Moore, 5 Ibid. 1.

2 Charles II. by his own authority kept on foot a body of 5000 troops in

time of peace, and James II. increased the number to 30,000, who were

paid out of his civil list. This, it was, which gave rise at the Revolution of

1G88 to the insertion in the Bill of Riglits of the clause that "raising and

keeping a standing army within the Kingdom in time of peace, unless with

the consent of Parliament, is against law." iWilliam and Mary, 1689.

The complaint that George III. had done so in the Colonies is one of the

grievances set forth in our Declaration of Independence. Federalist, No.

26 ; Macaulay's Hist., ch. 23; Hallam Const. Hist., ch. 25.
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the control of the President, except when called into

actual service under some of the above-enumerated con-

tingencies. Nor was he even then to be allowed to do

so at his arbitrary pleasure, but only after the necessity

for so doiui^^ had been recognized and approved by Con-

gress. '^Ivemember always," says Mr. Webster, "that

the great principle of the Constitution on that subject is

that the militia is the militia of the States, and not of

tlie general government, and being thus the militia of

the States, there is no part of the Constitution worded

with greater care and with a more scrupulous jealousy

than tliat which grants and limits the power of Congress

over it."^

Speaking likewise on this question of the government

of the militia, the Justices of the Supreme Judicial Court

of Massachusetts in their opinion upon the subject, say

that, " Were it otherwise, were the general and State

governments to have their own militia, the results would

have been that there would be, within the bosom of each

State, a large embodied military force, not by its organi-

zation amenable to the laws, or subject to the orders of

the State government ; and also a similar force, on which

the general government would have no right to call for

aid to repel invasion, suppress insurrection, or execute

the laws ; a state of things not only rendering each to a

great extent inefficient and powerless, but also entirely

destructive of that harmony and union which were

intended to characterize the combined action of both

governments."^

The militia of the States restricted to domestic pur-

poses alone, are to be distinguislied therefore from the

army proper of the United States, which, whether in

the form of n^gular troops or volunteers, may be used

to invade a foreign country as well as to repel the attack

1 Works, vol. 2, p. 95. ^ 80 Mass. R. 614.
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of foreign enemies. The invasion of Mexico in 1846,

and of Canada during the war of 1812 with Great

Britain, are notable instances of this kind. Although

in the latter case some militia did participate in the

battles of Chippewa and Niagara on Canadian soil, a

portion claimed their constitutional rights and refused

to cross the frontier.^ Guilty as th ey may have been of

flagrant insubordination, it is doubtful whether any

Military Court could have vindicated its jurisdiction in

punishing this disobedience of an unlawful command.

From 1792^ to 1862,^ none but free white male citi-

zens could be lawfully enrolled in the militia of any of

the States. By the latter Act " all able-bodied male

citizens between the ages of 18 and 45" are included,

and it is further enacted that " the militia when so called

into service shall be organized in the mode prescribed

by law for volunteers." As a fact, during our Civil

War, the State regiments, whether raised by draft or

voluntary enlistments, retained the name of their several

States with their appropriate numbers, and they were

called volunteers to distinguish them from troops of

the regular army.

By the Confiscation Act of July 17, 1862,"^ the Presi-

dent was authorized to enlist persons of African descent

into the army for the suppression of the Rebellion.

This was the initiation of colored soldiers into our

army, and led to the permanent organization of negro

regiments.

The power to call out the militia and the poAver to

govern them, authorizes the passage of laws to enforce

the call by the infliction of suitable penalties, and the

1 Hildreth's Hist, of the U. S., vol. 3, p. 358.

2 Act of May 8, 1792; 1 Stat, at Large, p. 271.

3 Act of July 17, 1862; 12 Stat, at Large, p. 597.

* 12 Stat, at Large, p. 592.
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erection of Courts for the trials of offenders. This

Congress has done in the various Acts passed between

1792 and 1862, giving to the President the authority

to call forth the militia and to provide for their govern-

ment when in active service.^

In respect to their control, the powers of the State

and general government over the militia are concurrent

in this sense, that, the powers of the State governments

ante-dating tlie Constitution and not having been pro-

hibited by that instrument, still remain with the States,

until a necessity arises calling for the exercise of the

superior authority of the general government over the

same subject.^ Then the State authority (except in the

matter of traming and officering them according to the

discipline prescribed by Congress), becomes subordinated

to that of the President as Commander-in-chief of all our

forces. Whenever, therefore, any body of the militia

has entered into the service of the United States, its

authority over them is exclusive and paramount.

As to the command of the militia, the State alone is

authorized to provide its officers. But when it has

passed into the service of the United States, the Presi-

dent as Commander-in-chief may exercise his command
over them either through regular army officers, or through

the officers of the militia themselves. Until such troops

have actually been mustered into this service they are not

amenable to the articles of war prescribed by the general

government, and cannot be punished for disobedience to

them. The militia called into the public service are

still the militia of the States until oryaulzed in the

manner prescribed by Congress.^

1 Revised Statutes of the U. S., Tit. XVI.
2 Houston V. Moore, 5 Wheat. 1.

3 Mills V. Martin, 19 Johns. 7 ; Houston v. Moore, 5 "Wheat. 20 ;
Van-

derhyden v. Young, 11 Johns. 150.
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The Revised Statutes of the United States (Tit. xvi.)

have re-enacted the Act of 1792, with all its obsolete

military terms and references to weapons long since rele-

gated to the museums of military antiquities. Much
of its scheme of organization is, in the light of modern

science, not only faulty, but under present and accepted

rules of formation wholly impracticable. Our highest

military authority has pointed this out most forcibly in

a recent publication, whose statements should receive

the serious attention of Congress.^

Jurisdiction oyer Ceded Places.

" To exercise exclusive legislation in all cases whatso-

ever over such district (not exceeding ten miles square)

as may, by cession of particular States, and the accept-

ance of Congress, become the seat of the Government of

the United States ; and to exercise like authority over

all places purchased by the consent of the Legislature

of the State in which the same shall be, for the erection

of forts, magazines, arsenals, dock yards, and other

needful buildings."

District of Columhia.

The necessity of selecting a permanent seat for the

Government of the United States had occupied the

public mind for several years before the formation of

the Constitution. The Continental Congress of the

Revolution had been an itinerant body, holding its ses-

sions at various places, according to the circumstances

of the times. Now sitting at Philadelphia, Baltimore,

Princeton, Annapolis, Trenton, and New York, it had

found in each a disadvantage arising either from locality,

' "Our Army and IMilltia," by General W. T. Sherman, in North

American Review for August, 1890.
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sectional jealousy, or inconvenience to business, which

pointed to the need of a Federal district independent

of the jurisdiction of any State. ^ This gave rise to the

insertion of the above provision in the Constitution.

In order to carry it into operation Congress passed an

Act on July 16, 1790, ''for establishing the temporary

and permanent seat of the Government of the United

States."^ By this Act a district ten miles square was

to be selected on the banks of the Potomac, at some

place between the mouths of the Eastern branch and

Connogochegue, for the permanent seat of the govern-

ment. Its occupancy as such, and the removal of all

public offices to it, was not to occur, however, before the

first Monday in December, 1800, until which time Con-

gress should continue to meet in Philadelphia. Mary-

land, by a cession of land on December 23, 1788, and

Virginia by a corresponding one on December 3, 1789,

had ah'eady surrendered portions of their territory for

this purpose to the United States, and these cessions,

having been accepted, were organized into a Federal

district by the Acts of July 16, 1790, and March 3,

1791.

This district was located, and its lines and bound-

aries particularly established by a proclamation of

George Washington, President of the United States,

on March 30, 1791, and Congress assumed complete

jurisdiction over it by the Act of February 27, 1801. By

the Act of May 13, 1800, the first meeting of Congress

in Washington was called for the third Monday in

November, 18(T0.'^ In selecting a name for the place,

the official title of '' The Federal City" was originally

' 1 Curtls's Hist, of the Const., 220 and 227 ; 2 Ibid., 268 ; Hildreth's

Hist. U. S., vol. 6, 528.

2 1 Stat, at Large, 130, 214; 2 Ibid., p. 103

'^ 2 Stat, at Large, 55, 85, 103.
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given to the district, but this designation was subse-

quently changed to that of " The District of Colum-

bia" and the " City of Washington." After having

been governed by Congress for seventy years, a terri-

torial government was established by Act of February

21, 1871,^ which continued until 1874,^ when it was

abolished, and the district placed under the govern-

ment of a Board of three Commissioners.

The right to exercise exclusive jurisdiction over the

District of Columbia being vested in Congress, its legis-

lation partakes of the national character of that body.

It is the Legislature of the Union and in that character

alone the Constitution confers upon it this power of

legislation.^

The fact, also, that the District does not enjoy the

right of representation, does not invalidate the authority

of Congress to impose a direct tax upon it, in proportion

to the census directed to be taken by the Constitution.

" The difference," says C. J. Marshall,^ " between re-

quiring a continent, with an immense population to

submit to be taxed by a government having no common
interest with it, separated from it by a vast ocean, un-

restrained by no principle of apportionment, and asso-

ciated with it by no common feelings, and permitting

the representatives of the American people, under the

restrictions of our Constitution to tax a part of the

society, which is either in a state of infancy advancing

to manhood, looking forward to complete equality so

soon as that state of manhood shall be attained, as is

the case with the Territories, or which has voluntarily

relinquished the right of representation, and has adopted

» 16 Stat, at Large, 419.

2 Rev. Stat, of the U. S., vol. 1, p. 58, 1874-81.

8 Cohens v. Virginia, 6 Wheat. 264; Stoutenburg v. Hennick, 129 U. S.

141.

* Loughborough v. Bhike, 5 Wheat. 317.
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the whole body of Congress for its legitimate govern-

ment, as is the case with the District, is too obvious not

to present itself to the minds of all."

Moreover, there is no division of powers in this dis-

trict between the General and State governments.

Congress has the entire control over it for purposes of

government,^ and it may confer upon the city of Wash-

ington authority to assess upon the adjacent proprietors

of lots, the expense of repairing streets without making

the tax a general one on the city.^ In exercising its

legislative functions over property and persons it may,

provided no intervening rights are thereby impaired, con-

firm the proceedings of an officer in the district, or of a

subordinate municipality, or other authority therein,

which, without such confirmation, would be void.'^ Con-

gress may also alter a grant made to a corporation in

the district for public uses, where there is nothing to

show the establishment of an irrevocable, charitable

trust.^

Territories and Ceded Places.

" To exercise authority over places purchased by the

consent of the Legislature of the State in which the

same shall be, for the erection of forts, magazines, arse-

nals, dockyards, and other needful buildings.

" The Congress shall have power to dispose of, and

make all needful rules and regulations respecting the

Territory or other property belonging to the United

States ; and nothing in this Constitution shall be so

1 Kendall v. U. S., 12 Pet. 524.

2 Willard V. Presbury, 14 Wall. 676.

3 Mattingly v. District of Columbia, 97 IT. S. 687 ;
National Bank v.

Shoemaker, Ibid. 692.

* District of Columbia v. Washinorton Market Co., 108 U. S. 243.
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construed as to prejudice any claims of the United

States, or of any particular State." (Art. 4, § 3.)

At the Declaration of Independence, the title to all

lands within the recognized limits of the Union became

vested in the people of the several States as successors

to the sovereignty of the British Crown. ^ The boundaries

of these States, including the unoccupied lands claimed

by them, were not then accurately defined. The original

colonies being on the seaboard, and founding their title

upon charters and grants, claimed lands indefinitely

towards the West and Northwest. Much of this ter-

ritory had not yet been explored, still less of it had been

surveyed, and no reliable maps existed to guide the

judgment of the parties most interested. The question

whether these vacant lands within the United States

became a joint property, or belonged to the separate

States, gave rise to controversies which delayed the

ratification of the Articles of Confederation, and at one

time seriously threatened to render their general adop-

tion impossible.

In order to settle the diff'erences of conflicting title,

Congress by Resolution of September 6, 1780,^ resolved

that it " be earnestly recommended to those States, who

have claims to the Western country, to pass such laws

and give their delegates in Congress such powers as

may eff'ectually remove the only obstacle to a final rati-

fication of the Articles of Confederation." And a

further resolution was passed on October 10, 1780, to

the efi'ect that '• the unappropriated lands that may be

ceded or relinquished to the United States by any par-

ticular State, pursuant to the recommendation of Con-

gress of the sixth day of September last, shall be dis-

posed of for the common benefit of the United States,

1 Chisholm v. (Georgia, 2 Dall. 419.

2 Pub. Jour, of Congress, vol. 3, p. 124.
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and be settled and formed into distinct republican States,

which shall become members of the Federal Union and

have the same rights of sovereignty, freedom, and in-

dependence as the other States, etc. etc."

Urged by these resolutions and the gravity of the

questions involved, the State of New York in 1781, Vir-

ginia in 1784, Massachusetts in 1785, Connecticut in

1786, South Carolina in 1787, North Carolina in 1790,

and Georgia in 1802, each made cessions of land to the

United States.^ These unoccupied lands being outside

the limits of any of the original States were constituted

Territories of the United States, and Congress was given

exclusive power over them by the 3d section of the -1th

Article of the Constitution. It was for the government

of this Northwestern territory out of which five States

were formed, that the famous Ordinance of 1787 was

passed.

It was the custom of the British Crown to make

grants of land in the American colonies, while such

lands were still in the occupancy of the Indians. Re-

garding these tribes as savages without vested title in

the soil, because without fixed habitations ; and over

whom, consequently, civilized nations might justly ex-

ercise a protectorate and paramount right of govern-

ment, the European nations claimed rights of ownership

in the soil of this continent according to priority of

discovery. This right was subsequently consummated
by possession. Royal charters and grants purported to

convey the soil, as well as the right of dominion, although

both the title as well as the possession remained in the

aboriginal occupants.'^ " While the different nations of

» Hildreth's U. S., vol. 3, pp. 399, 446, 458, 532.

2 Clark V. Smith, 13 Pet. 195 ; Latimer v. Poteet, 14 Ibid. 4 ; Van Horn
V. Dorrance, 2 Dall. 304.
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Europe," says C. J, Marshall in Johnson v. Mcintosh,^

''respected the right of the natives as occupants, they

asserted the ultimate right to be in themselves; and

claimed and exercised, as a consequence of this ultimate

dominion, a power to grant the soil, while yet in the

possession of the natives. These grants have been un-

derstood by all to convey a title to the grantees, subject

only to the Indian right of occupancy."^

By the law of national continuity in the possession

of the soil, the United States not only succeeded to the

powers of the British Crown, but adopted the same

principle in its relations to Indian titles. Under the

laws of most of the orio^inal States the ris^hts of the

Indians to their lands were respected, until they either

abandoned them, or made cessions to the government,

or an authorized sale to individuals.''^ Tribes were

regarded as corporations under the disability of a gov-

ernment guardianship, without whose authority they

could not dispose of their lands.*

Whatever may have been the original form of owner-

ship by the revolted Colonies of their soil, it is clear

that in ratifying the Constitution they surrendered to

the people of the United States the paramount title to

its possession and government, whether such lands w^ere

' 8 Wheat. 504 ; Chouteau r. Maloney, 16 How. 203; The Cherokee

Nation V. The State of Georgia, 5 Peters, 1.

2 The Indian right of alienation was always held subject to ratification and

confirmation by the Government. Mitchel v. U. S., 9 Pet. 711 ; Wilson v.

Wall, 6 Wall.'sS.

3 Mitchel V. U. S., 9 Pet. 711 ; Wilson v. Wall, 6 Wall. 83.

* In the various treaties with Indians involving cessions of land either to

States or the general government, the tribes do not grant or convey any

title to the soil, but merely quit claim, and transfer the right of present

occupancy. On the other hand Indian tribes are capable of taking as owners

in fee simple lands by purchase, where the United States in form and for a

valuable and adequate consideration so sell them. Holden v. Joy, 1 7 Wall.

211.
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in the form of unoccupied territories or of settled States.

Tiiis Wiis necessary for tlie creation of a right of emi-

nent domain in the Federal Government. Therefore,

and as successors to the sovereignty of the Crown, the

people of the United States have the ultimate dominion,

and have always asserted their authority over unoccu-

pied or ungranted lands as holding the paramount title.

Even though such lands might be subject to the Indian

title, the Supreme Court held in Fletcher v. Peck,^ that

the peculiar nature of this title was not such as to be

absolutely repugnant to a seisin in fee on the part of

the State. The principle of escheat would doubtless

apply to such lands,'^ because the right of eminent do-

main in a State for the furtherance of local government,

being a constant political necessity, gives it a right over

its soil, distinct from and superior to that of ultimate

ownership.'^ But as between a State and the general

government, w^hose powers are intended to be exercised

for the common benefit of the United States, there can

be no question as to the paramount authority of the

latter.

For purposes of eminent domain, in the enactment of

national municipal laws, the General Government has a

' 6 Cranch, 86. 2 ^^ i^^ q^^ ^^ Canter, 1 Pet. 511.

' In New York it has been held that, under certain colonial grants

made to towns on Long Island by the Dutch Governor Keift in 1664, and

the English Governor Dongon in 1685, of- lands within certain limits, in-

cluding bays and harbors, the legal title to the soil both under, as well

as above water became vested in the towns, to the exclusion of that of

the State. These grants had been ratified and subsequently confirmed

by the Colonial Assembly in 1691, and by the first Constitution of New
York in which the State advocated its sovereignty over them. They present

the anomalous feature of towns owning lands under tifle jraters, over which

the State has no jurisdiction to grant rights either of ferriage, wharfage
or oyiiter planting. Kogers v. Jones, 1 Wend. 237 ; Brookhavcn v. Strong,

60 N. Y. 57; Roe v. Strong, 107 N. Y. 358; Southampton v. Mecox
Bay Oyster Co., 116 N. Y. 1; also, Opinion of Att'y-Gen'l of N. Y. in

matter of Grace & Messenger, Albany, April 3, 1890.

33
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concurrent jurisdiction with each State over the lands

within the latter's Imiits. This latent indefeasible

rio-ht it may at any time exercise, whenever necessary

for the enjoyment of the powers conferred upon it

by the Constitution. Should the circumstances re-

quire it, the United States may therefore appropriate

any lands, or other property within the States, for its

own uses, and to enable it to perform its proper func-

tions. This it may do by virtue of its plenary sover-

eignty as the representative of the people. " Such an

authority," says Mr. Justice Strong in Kohl v. United

States,^ '' is essential to its independent existence and

perpetuity. These cannot be preserved if the obstinacy

of a private person, or if any other authority can prevent

the acquisition of the means or instruments by which

alone governmental functions can be performed."

The right to acquire territory being inherent in every

government, the United States, besides cessions made

to it by the States, has the same power as any other

nation to add to its public domain by either conquest

or treaty, and Congress may make provision therefor,

as was done in the cases of Louisiana, Florida, Texas,

California, and Alaska.^ This necessarily includes the

power of exclusive legislation over such " territory" or

" other property" of the United States, for wherever

the General Government has rights, it has concurrent

authority to protect them.^ It is under this principle

that the public lands within a State are under the con-

trol of the General Government as part of its territory,

but its authority does not extend beyond them in re-

spect to the exercise of any acts of sovereignty, not

embraced in the power of eminent domain.^ In the

» 91 U. S. 367. 2 An^n. Ins. Co. v. Canter, 1 Pet. 511.

3 U. S. V. Gratiot, 14 Ibid. 526 ; Pollard v. Hagan, 3 How. 212.

* U. S. V. Railroad Bridge Co., 6 McLean, 517.
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government of such intra-state lands, Ccjngiess may

prescribe rules for the leasing, sale, and transfer of the

same in whole or in part ; may designate the persons

who, as patentees, shall have tlie superior title thereto

;

and in actions of ejectment in State courts, where tlie

question is whether the phiintiif or the defendant has

tile superior legal title from the United States, the

patent is conclusive as against an equitable title given

by a statute of the State.

^

As part of its authority over public lands, Congress

may prohibit and punish trespassers upon them, although

such lands be within the territory of a State.'^ But it

cannot prevent tlie State from exercising the fimctions

of its sovereignty in making provisions for intercourse

between its citizens, by authorizing the building of com-

mon roads, or railroads over such public lands, precisely

as over the lands of private individuals. Both are

equally subject to this right of eminent domain. Never-

theless, wdiere lands are reserved, or occupied by the

General Government for specified purposes, a State can-

not authorize the construction of an easement over or

through them, which wall interfere injuriously with such

purposes.^ And as between the authority of a State

and a Territory over its ow^i soil, a territorial Legisla-

ture has manifestly no right of eminent domain over

lands of the United States, because having no power to

exercise the functions of an independent sovereignty.

Its political designation and its civil administration are

both creatures of the General Government, called into

being for the common benefit of its inhabitants.

Being always subordinate, therefore, to the authority of

the United States, and subject to the will of Congress,

1 Gibson v. Chouteau, 13 WalL 92; Irvine v. ^Marshall, 20 How. 558;

U. S. V. Gratiot, 14 Pet. 526; Wilcox v. Jackson, 13 Ibid. 498.

2 Jourdan v. Barrett, 4 How. 169.

3 U. S. ». R. R. Bridge Co., 6 McLean, 517.
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the Legislature of a Territory does not possess any con-

current powers with the latter over its own soil.^ This

arises from the fact, that the power over the public lands

is vested in Congress by the Constitution without limita-

tion, and is the foundation on which, in turn, territorial

governments rest," In the exercise of this power it may
either establish a territorial government, delegating all

necessary powers to it, or it may govern directly by the

passage of laws operating upon the territory.^ In like

manner it may, while annulling acts of a territorial

Legislature, validate the results of such acts by secur-

ing to parties their property interests in them.^ The

principle was carried much further in the Mormon
Church Case,^ w^here it was held that Congress had

the powder to repeal the Act of Incorporation of the

Church of Latter Day Saints, both by reason of its

general power over the Territories, as well as by a reser-

vation to that effect in the organic Act of the Territory

of Utah, and might consequently direct the winding up

of its affairs as a defunct corporation, with a view to

the cy pres appropriation of its property.

Ceded Places within States.

The functions of the General Government demand-

ing the establishment of forts, magazines, and doclc-

yards, and the erection oi post-offices, court-lioiises, mints,

custom-houses, ayid otlier buildin fjs, in various parts of

the United States, the framers of the Constitution made
provision accordingly for acquiring the necessary sites.

It was contemplated that such places should be pur-

chased either from States or individuals ; and as it was

1 Pratt V. Brown, 3 Wis. 603. 2 U. S. v. Gratiot, 14 Pet. 526.

^ Edwards v. Panama, 1 Oregon, 418.

* National Bank v. Co. of Yankton, 101 U. S. 129.

5 Romney v. U. S., 136 U. S. 1.
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necessary for their better goveriinient that Congress

sliould have cxchisive legishition over them, the cUiuse

requiring the consent of tlie Legishiture of the State

making the cession was introduced, in order to avoid

conflicts of jurisdiction. In such cases, it was felt to be

absolutely necessary to determine the boundaries between

national and municipal sovereignty, as a fact preliminary

to tlie exercise of an exclusive power of legislation. A
portion of the territory of a State was to be severed from

its munici[)al allegiance for public purposes, and placed

under tlie exclusive control of the General Government.

This was to be accomplished first by purchni^e^ coupled

with consent of the State to such transfer and surrender

of its authority over the place.

Under the above provision of the Constitution, a

cession of any portion of the territory of a State, made

by permission of its Legislature to the United States, is

not, like an ordinary purchase, a mere conveyance of the

fee in the soil, but a surrender as well of all political

authority over the place, the inhabitants of which thereby

lose their State citizenship. Nor can the State resume

legislative authority over it, without a fresh grant from

the United States through an Act of retrocession.^ In

order to complete a cession or retrocession of any lands

within a State, there must be a concurrent acceptance

on the part of the grantee, otherwise jurisdiction will

not vest in the latter. It is usual, therefore, to await

the passage of an Act of acceptance with official notice

of its intention before making the transfer.^ But should

a State or an individual refuse to sell a portion of its ter-

1 Act of July 16, 1790, Acceptinor Dist. of Columbia, 1 Stat, at Laruo. p.

130; Act of July 9, 1846, Retroceding the County of Alexandria to \"\v^\-

nia, 9 Stat, at Large, p. 35; Riley v. Lamarck a/., 2 Cranch, 344; MutL
Assur. Soc. V. Watts's Exr., 1 Wheat. 279.

2 People V. Lent, 2 Wheeler Cr. Cas. 548.
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ritory, which in the opinion of the General Government

is needed for public purposes, the same may be appro-

priated under an Act of Congress, as decided by the

Supreme Court in Kohl v. The United States.^

In ordinary cases, where the purchase is made from

a State with the consent of its Legislature, Congress

has an undoubted right, if it please, to extinguish all

State authority, legislative, executive and judicial over

such places, and to exercise within the limits of the dis-

trict acquired, not only national, but municipal authority

as comi^letely as any State can, within its own limits.

In other words the authority of Congress becomes sub-

stituted for that of the State.' Even a reservation, in

an Act of Cession by a State Legislature of lands to the

United States of concurrent jurisdiction for the service

of State process, is simply a condition of the grant and

does not impair the exclusive jurisdiction of the United

States under the Act of 1790.^ For while State process

may be served upon individuals within the ceded district

for civil obligations incurred, or penal laws violated out-

side of it, no State laws can be violated within it, and

no breaches of them punished in State Courts.*

AVhere such land is purchased within a State for public

purposes, but without the consent of the Legislature, the

authority of the latter is not superseded, nor its jurisdic-

tion ousted. In such instances as these, the purchase be-

in^ from an individual, the General Government takes

only as an individual grantee subject to the jurisdiction

of the State over such premises.' Hence the necessity of

a ratification by the Legislature of the State, in all cases

1 91 XI. S. .Sfi7. 2 Comm. v. Younjz, Brightly N. P. 302.

3 U. S. V. Davis, 5 Mason, 856 ; :Mitchell v. Tibbitts, 34 Mass. 298; U.

S. V. Travers, 2 ^Vheeler's Cr. Cas. 400.

* Comm. V. Clary, 8,Mass. 72; U. S. v. Davis, 5 IMason, 356; People v.

Godfrey, 17 Johns. 225; U. S. v. Ames, 1 Woodb. & M. C. C. 76.

6 U.S. V. Cornell, 2 Mason, 60.
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of cession whether by the State or individuals, in order

to vest full sovereignty in the United States, where the

purchase is with a view to exclude jurisdiction.

The only places over which exclusive jurisdiction is

granted to Congress under this Article, are those which

have been purchased by the United States for some of

the purposes specified in the Constitution, and this grant

of exclusive power does not in consequence extend to a

place or tract of land which is merely rented for a tem-

porary purpose.^ The jurisdiction over such rented

territory being only temporary, and not exclusive*, the

consent of the State is not necessary to revest jurisdic-

tion, when the General Government has terminated its

occupancy. And Congress may relinquish its jurisdic-

tion over it without at the same time abandoning the

use of the property, because such jurisdiction is not an

original power, but only an acquired one.-

Power to Propose Amendments to the Constitution.

The Congress, whenever two-thirds of both Houses

shall deem it necessary, shall propose amendments to

this Constitution, or, on application of the Legislatures

of two-thirds of the several States, shall call a conven-

tion for proposing amendments, which in either case

shall be valid to all intents and purposes, as part of this

Constitution, when ratified by the Legislatures of three-

fourths of the several States, or by conventions in three-

fourths thereof as the one, or the other mode of ratifi-

cation may be proposed by the Congress. Provided

that no amendments which may be made prior to the

year one thousand eight hundred and eight shall, in

any manner, affc^ct the first aud fourth clauses in the

^ LT. S. V. Tierncy, 1 Pxnid. ")71.

2 lleiiner v. Bennett, 21 Ohio St, 431.
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ninth section of the first x\rticle; and that no State,

without its consent, shall be deprived of its equal

suffrage in the Senate.

The first ten amendments to the Constitution were

proposed by Congress on September 25, 1789, and were

declared ratified and in force on December 15, 1791.

They were intended as so many restraints upon the

National Government, and were accepted by the States

as a Bill of Rights, guaranteeing freedom of religion,

speech, person and property against encroachments by

Congress. Several States had withheld their ratifica-

tion of the Constitution, until tacitly assured that these

amendments would be proposed by the first Congress.

The Eleventh Amendment was proposed by Congress

on March 5, 1794, and declared to be in force on January

8, 1798. It was intended to protect States from suits

brousrht a«:ainst them bv citizens of other States in the

Supreme Court.

^

The Twelfth Amendment was proposed by Congress

on December 12, 1803, and declared to be in force Sep-

tember 25, 1804.

The Thirteenth Amendment was proposed by Con-

gress on February 1, 1865, and declared to be in force

December 18, 1865.

The Fourteenth Amendment was proposed by Con-

gress on June 16, 1866, and declared to be in force

July 28, 1868.

The Fifteenth Amendment was proposed by Congress

on February 26, 1869, and declared to be in force March

30, 1870.

These Amendments were all proposed to the Legis-

latures of the various States, and not to Conventions of

the States.

1 Oswald V. State of New York, 2 Dallas, 415 ; Chisholm's Ex's v. State

of Georgia, 2 Dall. 419; Hollingsworth i?. Virginia, 3 Ibid. 378; Peters's

Digest ^^ Suability of States."
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Concurrent Powers tvitii tue States.

"To establish a uniforni rule of iiatiirali/ation, and

imitbrm laws on the subject of bankruptcies throughout

the United States."

The Constitution of the United States down to the

adoption of its Fourteenth Amendment contained no

definition of the term " citizen." During the preceding

eighty years of its existence, citizensliip of the United

States, as the primary and overshadowing citizenship of

the country, did not apply to the colored race. In some

form or other, whether excluding them from service on

a jury, in the militia, or as enlisted men in the regular

army ; or being required to possess a certain amount of

property as a qualification to vote, colored persons even

in the non-slaveholding States, were very generally

placed in the category of inferior citizens, with an in-

choate political status. Nor was this deemed any viola-

tion of their fundamental rights.

Although admitted to citizensliip in some States, tliey

could not claim the privileges and immunities of citizens

in the several States under Article Fourth of the Consti-

tution. And, because persons of African descent were

held as slaves in some of them, the taint of this descent

excluded all members of that race from the privileges of

citizens of the United States. This discrimination on

the basis of servitude had been acquiesced in as a neces-

sary result of the status of Slavery in the Constitution.

For notwithstanding the fact that the word Slave does

not occur in it, nor the words " colored person," yet it

was notorious throughout the country that only colored

persons, meaning persons of African descent, were held,

or could be held in slavery. Hence in the Slave States,

a white person if enslaved could claim his freedom as a
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member of the Caucasian race, and on the basis simply

of his white blood.'

The Fourteenth Amendment, by defining the qualifi-

cations necessary to constitute a citizen of the United

States, by prohibiting the passage by any State of a law

abridging his privileges or immunities, or deprivhig him

of hfe, liberty or property without due process of law;

or denying him the equal protection of the laws, at once

imparted to the emancipated colored race within its

jurisdiction, the benefits of this primary citizenship.

But even this was not found sufiicient to protect it

against discriminating statutes in some of the former

slave States. Whereupon the Fifteenth Amendment

was adopted, reciting by distinct enumeration the former

obstacles to citizenship in the form of "race, color

and previous condition of servitude," and prohibiting

their recognition in any test of the right of such citi-

zens to vote. These three amendments may be said

to have completed the universal naturalization of the

negro race in the United States, and to have secured

their political enfranchisement in every portion thereof.

Indians, although the most aboriginal of our inhabi-

tants, being both born and many of them residing in

some State, are not within the operations of these

amendments. The maintenance of their tribal organ-

ization and self-government, constitutes them indepen-

dent, sovereign communities, and as such they can

neither be accorded the rights of citizens, nor made to

bear their responsibilities. But any Indian may with-

draw or expatriate himself from his tribe, and become

naturalized as any other adopted citizen, by submitting

himself to the necessary forms of law.^

i Sally Miller v. Belmonti, 11 Rob. (La.) 339; Rawlings v. Boston, 3

Har. & M. (Md.) 139 ; Guilford v. Hicks, 36 Ala. 95.

2 Dred Scott v. Sandford, 19 How. 393.



CONGRESSIONAL LEGISLATION. 523

From the former anomalous position occupied by

both Indians and negroes in the United States, it will

be seen, that until the adoption of tlie last three

amendments, Federal or primary citizenship existed

only in an international sense, the fi;ig of the country

covering all its inhabitants alike ;^ while for domestic

purposes, or those of inter-state intercourse, Federal

citizensliip was limited to the white race alone. The
propriety therefore of v(\sting the exclusive power of

establishing a uniform rule of naturalization in Con-

gress will at once appear. Otherwise, the States might

have made as vexatious discriminations in matters of

suffrage against the white race, as against the black, and

the emigration of foreigners would have been seriously

discouraged.

Moreover, at the adoption of the Constitution, the

early eradication of slavery and immediate political

enfranchisement of the colored race were events not

dreamed of, nor, but for the Civil War would they

have occurred ; so that the power over naturalization

granted to Congress was, by the well nnderstood

meaning of the word, intended to be confined alone

to persons born in a foreign country, and subjects of

a foreign government. And since the primary object

of naturalization is to make citizens out of foreigners,

by having them renounce their allegiance to the govern-

ment of which they were born subjects, it would seem

to be a solecism to speak of naturalizing a negro or an

Indian in the United States, both which had been born

and were living within its jurisdiction i?i statu pupil-

lari}

Since the passage of these amendments, therefore,

' See letter of J. Adams to Lord Carraartlien, of Sept. 22, 1789, com-

plaining of the impressment of American seamen, including a negro slave,

in violation of our flag. Works, vol. 8, p. 453.

2 U. S. V. Rhodes, 1 Abb. C. C. 281.
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Congress may, by appropriate legislation, confer certain

rights of American citizenship upon entire classes of

persons.^ The States, however, still retain the right of

prescribing conditions and annexing limitations to the

exercise of the elective franchise by their citizens.

State suffrage, being a state franchise, may be made the

subject of any regulations which do not abridge the funda-

mental rights or privileges of citizens of the United

States. Within these limits, and the prohibitions re-

cited in the Fifteenth Amendment, the States may
establish such qualifications for electors in their Consti-

tutions as they may deem best. Hence States may so

enlarge the right of suffrage as to give it to persons who

being aliens, have merely declared their intention of

becoming citizens.

In this grant of a political privilege the authority of

the States follows the action of Congress, in respect to

the treatment of aliens.^ Not being citizens of the

United States by reason of not having completed the

period of political apprenticeship prescribed by Con-

gress, they cannot claim the full privileges of citizens

of the United States. But the States, though they can

not abridge an initiate right, may still enlarge an in-

choate one, by permiting aliens to vote, to hold real

estate and to convey the same. By such action the

States undoubtedly may, and do in a certain sense

naturalize aliens, by fiction of law. But their true natu-

ralization can come only from that sovereignty to whom
they have sworn allegiance, that is to say from the

government of the United States. The conferring of

State privileges upon them does not per se constitute

naturalization, because the first step in this process is to

conform to the rules laid down by Congress for the

1 People V. Washinrrton, 36 Cal. 658.

2 Hauenstein v. Lynham, 100 U. S. 483.
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government of the States. There is, in consequence, no
shorter road than this to citizen.^hip of the United
States. Anything less, is a mere grant of State privi-

leges which expires at the boundaries of its jurisdiction.

Congress may also designate the particular Courts
that shall be empowered to naturalize, but no State can
confer such power upon any Court which does not come
within the provisions of the Act of Congress.^ And no
State in turn can be compelled to enforce the provisions

of a system of naturalization enacted by Congress. It

may therefore prohibit its Courts from exercising any
functions of naturalization, since there is no powder given

to Congress to compel the assistance of the States in

this particular.-

Uniform Laws on the subject of Bankruptcies.

Bankrupcy laws in England were originally intended

for the benefit of creditors, and as a protection against

fraudulent debtors. They have gradually changed their

character with the enlarged experience born of more ex-

panded commercial relations. The financial history of

every country shows that the development of credit as a

basis for trade, tends at times to over inflation. Under
such circumstances, a sudden call to meet outstanding ob-

ligations may bring accidental misfortune upon the most

honest traders, without any fault on their part. In order

to relieve their distresses, and to enable them to resume

business, the parental authority of the State is exercised

in their behalf, by interposing bankruptcy or insolvency

proceedings as a judicial barrier between them and their

^ Ex parte Carl Wehlitz, 16 Wis. 443; Lauz v. Randall, 3 Cent. L. J.

688 ;
Comm. v. Towles, 5 Leigh, 743 ; Ex parte Frank Knowles, 5 Cal.

300 ; State v. Whitemore, 50 N. H. 245.

2 Ex parte Beavins, 33 N. H. 89 ; Ex parte Alexander Stephens, 70

Mass. 559 ; U. S. Rev. Stat. § 2165.
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creditors. In the United States, bankruptcy or State

insolvent laws have always been laws for the benefit of

debtors, and they have gradually assumed this equitable

character in the older countries, where experience has

shown the facility with which the most sagacious traders

have, at times, become mechanically entangled in the

resulting losses of a financial convulsion, without having

done the remotest act towards its pro(hiction.

As one of the instruments for regulatinoj commerce

between the States, the power of prescribing uniform

laws on the subject of bankruptcy falls very naturally

within the jurisdiction of Congress. Such laws do not

materially differ from State insolvent laws, nor at times

is it easy to discriminate between them. They may each

contain the same regulations, and produce the same

results upon the obligations of the debtor. The only

difference would be in the jurisdictional extent of those

results.

Thus, a State insolvent law cannot proprio vigore

operate to extinguish debts outside of its boundaries ;^

while a bankruptcy Act of Congress would be operative

everywhere in the United States. The terms bank-

ruptcy and insolvent laws being now synonymous, the

former is accordingly applied to Federal Statutes only,

the latter to those of a State. A citizen may be an in-

solvent in one State, who is not so in another. But a

bankrupt implies one who is everywhere insolvent and

discharged from the duty of paying his past obligations.^

Inasmuch, also, as States can pass no laws impairing

the obligation of contracts, their insolvent laws can act

only upon the remedy, and not upon the contract, for the

1 Sturges V. Crowninshield, 4 Wheat. 122 ; Oilman v. Lockwood, 4 Wall.

419 ; Cook V. Moffat, 5 How. 295.

2 Kunzler v. Kohaus, 5 Hill, 317; Morse v. Hovey, 1 Barb. Ch. 404;

Sackett v. Andross, 5 Hill, 327.
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right to reach the dehtor's property, including future

acquisitions, is part of the contract, and therefore by

them inextinguishable.

It is for these reasons that there has been a periodical

demand for the more sweeping relief of a general bank-

rupt law, according as financial embarrassments have

spread over the country. Responding to these de-

mands Congress has passed five several bankruptcy

Acts, viz., that of April 4, 1800; December 19, 1808;

August 19, 1841 ; March 2, 18G7, and June 22, 1874.

These Acts having accomplished their purpose were

either repealed, or expired by limitation of time.

During their pendency they superseded all State insol-

vent laws then in operation. The States therefore have

the same power, as always, of legishiting on the subject

of bankruptcy and insolvency, subject nevertheless to

the superior authority of Congress to establish a uni-

form system for the country.

The relations of Congress to the States, in this field of

concurrent jurisdiction, may be sumnuirized as follows,

viz :

—

1st. That when Congress legislates, it does so with a

plenary power over the subject of bankruptcies, save

only the condition that its laws shall be uniform through-

out the United States.^

2d. The power of Congress extends to all cases where

the law causes to be distributed the property of the

debtor among his creditors ; or a discharge of the debtor

from his contracts. And all intermediate legislation

affecting substance and form, but tending to ultimate

distribution and discharge, are included in this power.

Uniformity consists in everywhere giving to the assignee

' Matter of Reiman, 12 Blatchf. 562; In re Klein, 1 How. 277; Kitt-

redge v. Warren, 14 N. H. 509; Day v. Bardwell, 97 Mass. 246.
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the right to whatever property might have been reached

by execution creditors, if no bankruptcy law existed.^

3d. The benefits of this power are not limited to

"traders" or any particular class of persons, but apply

equally to all who are unable to pay their debts.^

4th. Congress may establish a system of voluntary, as

well as involuntary bankruptcy. For, although the

former seems more for the benefit of the debtor, in

allowing him to select his time and opportunity, still

the end accomplished by both systems is similar in the

results of distribution and discharge.'^

5th. The power thus given to Congress authorizes it

to make that powder efficient unto the end, even to the

impairment of the obligation of contracts. Hence it

may authorize the discharge of a debtor from contracts

existing when the law was passed.* And it may enact

a law that will annul an assignment that was valid

under State laws f or prescribe what kinds, or portions

of a debtor's property shall be exempt from the claims

of his creditors, all these acts being in furtherance of

the remedial intent of bankruptcy proceedings.

6th. That the power of Congress over bankruptcies

being discretionary, it may exercise the same according

as to it may seem best. A bankrupt law may therefore

contain those regulations generally found in insolvent

laws, or vice versa. But the repeal of such a law confers

no new power upon the States. They simply resume

• In re Silverman, 1 Saw. 410; In re Irwine, 1 Pa. L. J. 291 ; In re

Klein, 1 How. 277; In re Beckerford, 1 Dillon, 45.

2 Kunzler v. Kohans, 5 Hill, 317.

3 Thompson v. Alger, 53 Mass. 428; Loud v. Pierce, 25 Me. 233; Mc-

Cormick v. Pickering, 4 N. Y. 276 ; Dresser v. Brooks, 3 Barb. 429 ; Cutter

V. Folsora, 17 N. H. 139.

* Russell V. Cheatham, 16 ]\Iiss. 703; Loud v. Pierce, 25 Me. 233.

^ In re Brenneman, Crabbe, D. C. 456.
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that exercise of it which was suspended by the action

of Congress.^

7th. That the object of a general bankrupt hiw is to

discharge a debtor everywhere in the United States from

his past obHgations, and to exempt his future acquisi-

tions from the effects of those obhgations. It suspends

the power of State action upon the same objects, by com-

bining in itself the properties of both a bankrupt and

an insolvent law.^

To Provide for the Punishment of Counterfeiting

THE Securities and Current Coin of the United

States.

The right to punish counterfeiting would seem to be

the necessary concomitant of the power to coin money.

But this right would be incomplete, without the further

power of punishing the passing of counterfeit money.

The crime of passing counterfeit money is both a

private and a public wrong. Its evil consists not in the

mere imitation by manufacture of a national coin, but

in the fraudulent intention of imposing it upon others

as current money, and a legal tender in discharge of a

debt, or in exchange for valid currency. No govern-

ment can permit the circulation of any other money

than that which bears the stamp of its approval.

Hence, for the greater assurance of protection to the

authenticity of a currency, the simple imitation of it

by manufacture, even without subsequent attempt to

introduce it into circulation, is, in all civilized countries,

declared to be a crime.

In England a distinction was formerly established

• Sturges V. Crownlnshield, 4 Wheat. 410; Blanchard v. Russell, 13

Mass. 1 ; Adams ??. Storey, 1 Paine, 79.

2 Martin v. Berry, 37 Cal. 208 ; Van Nostrand v. Carr, 30 Md. 128.

34
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between the two offences. Counterfeiting was made high

treason by 25 Edw. 3, c. z. ; whereas by the same statute

uttering false money was only made a felony.^ In the

United States, the several Acts of Congress punishing

these offences make no distinction between them, either

as to degree or punishment.-^ And this power not being

exclusively vested in Congress, like the power of coining

money, may be concurrently exercised by the States.'^

The reason for allowing this authority to them, arises

from the fact that counterfeiting is a crime against the

property of their citizens and should be punished as

such. This principle has governed legislation very

generally, and many, if not all the States have statutes

punishing the counterfeiting of the coin of the United

States or passing it ; while the same offence is punish-

able by x\ct of Congress. Either jurisdiction may
therefore attack the criminal, and exhaust its powers

in respect to his punishment.

The ground upon which the State's action may be

based is, that the passing of counterfeit money is a

private wrong done to a citizen of the State, which it

may punish under its police powers. The ground upon
which the General Government may act is based upon
the power given to Congress by the Constitution. And
in this concurrence of jurisdictions, it seems doubtful

whether a conviction or acquittal in a State Court could

be pleaded in bar of a prosecution in a Federal Court.

Practically considered, the punishment of persons en-

gaged in counterfeiting is rarely undertaken by State

autliorities, the vigilance of the General Government
being unrelaxed in ferreting out and prosecuting such

' 1 Hawkins P. C. 20. 2 U. S. Kev. Stat. § 5457.
3 Fox v. Ohio, 5 IIow. 410; U. S. v. Marirrold, 9 Ibid. 560; Jett r.

Comm., 18 Gratt. 933; Moore v. People, 14 How. 13; Harlan v. People,

1 Doug. (Mich.) 207.
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offenders. It is otherwise with the mere passing of

spurions money which is a fraud practised upon a citi-

zen of a State, and properly punishable by its tribunals.^

Concurrent Power oyer the Militia.

It has been seen that Congress, under the power of

organizing, arming and disciplining the militia, has a con-

current authority with the States over their militia. Tliis

power is a latent one, to be exercised only when such

troops are mustered into the service of the United States.

It may also make rules for their government, which rules

for the time being will supersede any State regulations

upon the same subject. The militia at such times form

part of the army of the United States ; may be com-

manded by a superior officer of the regular army, and

are amenable to the provisions of the military code pre-

scribed for its government. Being in the public service,

they are excluded from the benefits of the Bill of Rights

in respect to trial by jury. But on their way to a gov-

ernment post, and until mustered into its service they

are still under the authority of their own officers, and

of the laws of the States."

Concurrent Power with the States oyer Elections

OF Members of the House of Representatiyes.

The right of every elector in the United States to

vote, and to have that vote counted under the laws of

the State of which he is a resident, is the corner-stone

of our frame of government. It is a proposition, how-

' U. S. V. Marinrold, 9 ITow. 560; State v. Antonio, 2 Tread. 776;

Peoples. White, 34 Cal. 183; Sizemore v. State, 3 Head, 26; State t-.

Brown, 2 Oregon, 221 ; State v. Randall, 2 Aik. 89 ; U. S. v. Arjona, 120

U. S. 479.

* Mills V. Martin, 19 Johns. 7. See ante, "War Powers of Congress.'*
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ever, which embodies quahiications both national and

local ; the first relating either to birth or naturalization,

the second to residence within some State. The United

States, although the sovereign authority over all, have

no electors of their own creation within the States.^

This arises from the fact that the Constitution has not

conferred the right of suffrage upon any one. The

right to vote in a State has always come from the State.

It is a local franchise which in the days of slavery was

denied to slaves. They were not deemed citizens for

domestic or inter-state purposes, and not entitled to any

of their privileges and immunities. Nevertheless, in

establishing the basis of representation they were

counted as part of the population.

The Thirteenth Amendment, while it abolished sla-

very throughout the United States, did not impart any

higher legal status to the emancipated slaves than that

of freemen. They were placed on the same footing as

women and children, lunatics, paupers, and criminals.

Though legally enfranchised, they were not politically

naturalized and admitted into the ranks of electors.

Their position was similar to that of provincial Romans

dwelling in the capital, but not admitted to the highest

municipal privileges of citizenship. Until the adoption

of the Fourteenth and Fifteenth Amendments, the eman-

cipated slave had no political status whatever. He was

neither a citizen nor yet an alien, though a native, and

the State might have completed its disfranchisement of

him, for it alone at that time could create him a citizen.

Strange as it may seem, this word had not yet been

defined in the Constitution, and each State was at liberty

to impart to it by statute, or otherwise, whatever mean-

ing its Legislature or tribunals might choose to affix.

Minor v, Ilappersett, 21 Wall. 178.
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This was so apparent to all, and the consequences likely

to follow were so well calculated to nullify the benefits

and political advantages that should accompany emanci-

pation, that a joint committee of both Houses was ap-

pointed to propose measures for perfecting the purposes

of this amendment. Without entering into any detailed

history of the course pursued by them, it will be sufficient

to say that both the Fourteenth and Fifteenth Amend-
ments were deemed necessary to be added to the Con-
stitution, in order to carry out the one continuing pur-

pose of bestowing full citizenship upon the colored race

in the United States.

The Fourteenth Amendment defined citizenship of

the United States, by prescribing the qualifications

necessary to its enjoyment. It also guaranteed the

equal protection of the laws to all citizens, by prohibit-

ing any abridgment of their privileges and immunities

by the States. It was followed by the Fifteenth, w^hich

completed the work of political rehabilitation. Still, this

amendment does not j^jer se confer the right of suffrage,

but it invests all citizens of the United States with the

right of exemption from any discrimination in the enjoy-

ment of the right to vote, founded upon race, color, or

previous condition of servitude; and it further empowers
Congress to enforce this right by appropriate legislation.^

This is in entire harmony with the pervading spirit and
intent of the Constitution, which in all parts seeks to

erect barriers against discrimination between individuals

and States, whether in commerce, navigation, personal

liberty, taxation, or suffrage.

It is upon the Fifteenth Amendment mainly, that rests

the power of Congress to legislate upon the subject of

voting at State elections, although under section 4 of Ar-

' R. S. Tit. Ixx., Sects. 2007, 2008, 5506,5507, 5519; Ex parte Siebold,

100 U. S. 3 71 ; U. S. V. Harris, 106 Ibid. 629.
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tide I., it is empowered to make or alter any State regu-

lations relating thereto, except as to the place of choosing

Senators. This power under the Fifteenth Amendment
is a suppletory one. It was intended for a specific pur-

pose, and can be exercised only in behalf of wrongs

inflicted upon citizens because of their race, color, or

previous condition of servitude. This was the purpose

plainly contemplated by the Act of May 31, 1870/

There being no common law of the United States in

the sense of a territorial municipal law, it was necessary

that Congress should declare certain offences committed

against colored voters to be crimes, in order to create

certain jural rights of protection against them, and

in order to empower the Federal courts to treat them

as such.^ This Enforcement Act having been sustained

by the Supreme Court as within the powers of Congress,

and not repugnant to the Constitution, in Ex parts Sie-

bokP and in Ex parte Clark,'^ forms part of the '* appro-

priate legislation" belonging to these two amendments.

It is needless to say that this constitutional power

being paramount in authority supersedes that of the

States. Yet both may co-operate in carrying out their

several powers in the matter of the election of repre-

sentatives. The Constitution itself does not prescribe

the measure of duty which each shall perform—whether

the State shall first wholly exhaust its powers, or the

National Government in making regulations.^ " If Con-

gress does not interfere," says Mr. Justice Bradley in Ex
2xirte Siebold, " of course tliey may be wholly made by

the State ; but if it chooses to interfere, there is nothing

in the words to prevent it doing so either wholly or par-

1 16 Stat, at Liirge, 140; U. S. v. Reese et al, 92 U. S. 214; U. S. v.

Amsden, 6 Fed. Rep. 819.

2 U. S. V. Hudson, 7 Cranch, 32. ^ 100 U. S. 371.

* Ibid. 399; U. S. v. Gale, 109 U. S. 65. « ^j-t. L, § 4.
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tially. On the contrary, their necessary implication is

that it may do either. It may either make the regula-

tions, or it may alter them. If it only alters, leaving, as

manifest convenience requires, general organization of

the polls to States, there results a necessary co-operation

of the two governments in regulating the subject. But

no repugnance in the system of regulations can arise

thence, for the power of Congress over the subject is

paramount. It may be exercised as, and when, Con-

gress sees fit to exercise it. When exercised, the action

of Congress, so far as it extends and conflicts with the

regulations of the States, necessarily supersedes them."

And in the execution of these powers it is manifest

that at times physical force may be necessary to compel

obedience to the laws. A government without the

means of keeping the peace, or of arresting and punish-

ing those who trample upon its ordinances would be no

government at all. The introduction into these Elec-

tion bills of elements of physical force, due to the pres-

ence of deputy marshals, are the result of that same

experience of intimidation and violence addressed to

voters when unprotected by State laws, which calls for

the presence and superintending care of the national

government. Its right to employ force in the defence of

the privileges of State citizenship would seem to be no

longer doubtful, when the Supreme Court in a solemn

iudffment has said that " In the lis^ht of recent history,

and of the violence, fraud, corruption and irregularity

which have frequently prevailed at such elections, it

may easily be conceived that the exertion of the power

if it exists, may be necessary to the stability of our

frame of government."^

Federal election laws are the last of that series of

1 100 U. S. 382; Matter of Engle, 1 Iliiglies, 592.
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acts of "appropriate legislation" which Congress is em-

powered to pass, under the Thirteenth, Fourteenth, and

Fifteenth Amendments. They are the offspring of local

necessities created by the operation of these changes in

the Constitution. The conventional will of the people

having declared itself in favor of the bestowal of the

right of suffrage upon the colored race in the United

States, the duty was thence devolved upon both the

States and the INTational Government to carry that will

into effective operation. These election laws arise,

therefore, out of the obligation of the United States to

perform their share of this duty, by securing to qualified

citizens within the States the benefits of the electoral

franchise, wherever denied to them.

Citizenship in the United States, carrying with it both

jural rights and political enfranchisement, admits at

present of no race boundaries within the Union. It

means in fact, as it means in law, the right to exercise,

as well as to possess the qualifications of an elector.

When once this status is reached, the person is clothed

with all the attributes of a perfect citizen. He can

register, he can vote, and he can hold office; and it

is made the duty of every State, under its republican

form of government, to appoint times and places for

holding elections, and furnishing him with an oppor-

tunity to elect officers of his own choice. If it cannot,

or if it will not througli its laws, afford to every citizen

an equal opportunity with every other citizen to cast

his ballot and to have it fairly counted ; if it cannot, or

if it will not protect him against violence or intimi-

dation at the polls or on his way to them ; if it cannot,

or if it will not protect the ballot-box, which is the con-

stitutional instrument for declaring the electoral will of

the people, against fraudulent interference with its con-

tents ; if it cannot, or if it will not enforce an honest
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discharge of duty on the part of its own election officers,

thus leaving its legislation hostile or incompetent to-

wards securing a free ballot and a just count, then it is

made the duty of the National Government to intervene

in behalf of these liberties of the people, and by such

intervention, to supersede with its own regulations those

of the incompetent State. The language of the Supreme

Court upon this point, emphatically affirms the doctrine

that the United States, in placing a ballot in the hands

of a citizen, guarantee him against all interference with

its just use.^

SUPPLETORY AND CORRECTIVE PoWERS.

" To make all laws which shall be necessary and pro-

per for carrying into execution the foregoing powers

;

and all other powers vested by this Constitution in the

government of the United States, or in any department

or officer thereof."

A written Constitution, in a Republic, is a charter

from the people distributing certain powers of govern-

ment among its departments, and defining the boundaries

of legislative, judicial and executive authority within

which the civil rights of citizens are to be protected

against invasion, or redressed by guarantees of indem-

nity. Such an instrument, from its very nature, can only

contain outlines of those important powers which rep-

resent just so many delegations of the exercise of sover-

eignty. Necessarily, therefore, it must leave the details

I "The principle, however, that the protection of the exercise of tliis right

is within the power of Congress, is as necessary to the right of other citizens

to vote as to the colored citizen, and to the right to vote in general, as to the

right to be protected against discrimination. The exercise of the right in

both instances is guaranteed by the Constitution, and should be kept free and

pure by Congressional enactments wlienever that is necessary." Per ]\lil-

ler, J., in Ez parte Yarbrough, 110 U. S. G51.
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of their application, in respect both to extent and to

objects, to be provided for according as the emergency

may arise. This has been the experience of every form

of government whether administered under a rigid or a

flexible Constitution. No one understood this better

than the great expounder of our own, C. J. Marshall,

who, in the case of McCullough v. the State of Mary-

land,^ used the follo\'vino: si":nificant lano^uasre : "A con-

stitution, to contain accurate detail of all the subdivi-

sions of which its great powers will admit, and of all

the means by which they may be carried into execution,

would partake of the prolixity of a legal code, and could

scarcely be embraced by the human mind. It would

probably never be understood by the public."

Having carefully considered these things, the mem-

bers of the Convention desirous, within the limits of a

rigid constitution, to give eflficacy to the exercise of powders

which though enumerated were not intended to be ex-

clusive, inserted the above provision as a means for

carrying out the purposes of that instrument. Under

the well established principle that every grant of power

carries with it the implied right of employing the

necessary means to enforce it, this clause justifies the

conclusion that it was intended to bestow incidental and

reserved powers upon Congress. The inference is a fair

one from the fact that there is nothing in the Constitu-

tion which forbids it, while on the other hand, if only

powers expressly granted could be used, the particular

powers necessary for carrying the greater powers into

successful operation would be wanting, and the objects

for which these powers were created would be wholly

1 4 Wheat. 316.

"In construinjT the Constitution of the United States that doctrine that

what is implied is as much a part of the instrument as what is expressed is a

necessity by reason of the inherent inability to put all derivative powers into

words." Ex parte Yarbrough, 110 U. S. 651.
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frustrated. The functions of government would be

thereby exposed to the hazcirds of interruption and

defeat, through the exliaustion of a power which though

competent to initiate a proceeding, or to pass a law,

would lack the supplemental power to complete or

enforce it. Such a government would live perpetually

in fetters.

" Had the Convention attempted a positive enumera-

tion of the powers necessary and proper for carrying their

other powers into effect," says the Federalist, " the

attempt would have involved a comple digest of laws

on every subject to which the Constitution relates."^

Although, therefore, the practical necessities of govern-

ment would have required tliat such non-enumerated

powers should result to the United States by unavoid-

able implication, still, the insertion of this clause into

the Constitution was most fortunate. However viewed,

it shows that its framers intended to relieve any excess

of rigidity in its terms, by a permanent elasticity in

the reserved powers it contained, sufficient to enable

them to meet all future contingencies. These powers

were found equal to the demands of a civil war, and the

equally complicated problems of State re-construction.

It would seem then, from the tests to which it lias been

subjected, that there is in the Constitution a capacity

for growth, which silently changes the old contour of its

powers, and without destroying their barriers, moves

them steadily on to keep pace with the demands of our

expanding civilization.

The evident purpose of the above clause was to give

suppletory power to Congress, so as to enable it to

legislate without restriction wherever a general power

was given it under the Constitution. The problem of

powers in government always presents the two aspects

» No. XLIV.
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of powers inherent and powers acquired. The former

need no enumeration, because they are inseparable from

the right to govern. The latter, though enumerated, do

not however exclude the former, which are always latent

and reserved. Each may be suppletory to the other at

times. " Let the end be legitimate, let it be within the

scope of the Constitution, and all means w^hich are

appropriate, which are plainly adapted to that end,

which are not prohibited, but consist with the letter

and spirit of the Constitution are constitutional."^ Such

is the language of the Supreme Court in the case just

cited.

In relation to the sense in which the word " neces-

sary" should be construed, the authorities do not favor

the idea of imparting to it an extreme or superlative mean-

ing. On the contrary, that meaning is to be gathered

from all the circumstances which surround the case.

It is a question for the political rather than the judicial

department to decide, since it involves comparisons of

facts, and not of principles of law. The word should

be interpreted therefore in a comprehensive sense and

as indicating something needful and requisite, without

being at the same time indispensable or absolutely

essential.^

The Federal and State governments being each su-

preme within the sphere of their respective powers, the

former was not intended to be dependent upon the latter

for the execution of any of those bestowed upon it.

Whatever those powers may be, the manner of employ-

ing): them has been left to the wisdom of Congfress as a

matter of discretion. Undoubtedly, as changes occur

1 McCulloeb V. State of :\Iarylan(l, 4 Wlieat. 316; U. S. v. Marigold, 9

How. 560; U. S. V.Fisher, 2 Cranch, 358; Dickey v. Turnpike Co., 7

Dana, 119.

2 Comm. V. Morrison, 2 A. K. Marsh. 75 ; Coram, v. Lewis, 6 Binn.

266.
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in the circumstances of the country, either by additions

to its territory or population, by more extensive devel-

opments of its foreign and inter-state commerce, by tlie

introduction of new methods of transportation and of

new instruments of communication, there will have to

be found within the Constitution powers adequate to

move and to direct the legislation of the day. Nor,

because things are happening that were undreamed of

in the philosophy of the past, and for which no organic

rule could be made by anticipation, are we to distrust

and question the right of the present to so construe tliat

instrument as to make it accomplish the recognized

objects of its framers 1 The test of a fair construction

is to be sought, not alone in the history or judgment of

the past upon its provisions, but in their adaptation to

the facts of the day as means to an end.^

Under such interpretation of the scope of its " inci-

dental" powers, it has been held that Congress may

make or authorize contracts with individuals, or corpora-

tions for services to the government; may grant aids

by money or land in preparation for, and in the perform-

ance of such services, and may make any stipulation

and conditions in relation to such aids, not contrary to

the Constitution, and may exempt, in its discretion, the

agencies employed in such services from any State taxa-

tion, which will really prevent or impede the performance

of them. But when Congress has not interposed to pro-

tect such property from State taxation, such taxation

cannot be interfered with, because the power to tax

property and persons is original in the States, and has

never been surrendered. ^ In like manner Congress may
employ all appropriate means for collecting and disburs-

' Metropolitan Bank v. Van Dyck, 27 N. Y. 400; Central Bank v.

Prate, 115 Mass. 439.

2 Thomson v. Pacific R. R., 9 Wall. 579.
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ing the revenue ;^ may make treasury notes a legal

tender,^ and may make the United States a preferred

creditor of the estate of an insolvent collector.^

The power of creating corporations also belongs to it,

not as an original one, but simply as a means to an end,

and its use is only justifiable, when necessary for the

execution of some substantive powxn' affecting the public

interests. It may therefore incorporate a national bank

—or authorize the formation of national banking asso-

ciations, over neither of which can the States exercise

any control, except so far as Congress may authorize it/

Such institutions being government agencies are under

its control, and it may prescribe penalties to be incurred

for taking usurious interest.

As part of its incidental powers Congress may create,

define, and provide for the punishment of crimes against

the United States, although the Constitution specifically

designates only piracies and felonies on the high seas,

and offences against the law of nations.^ Its right to

punish counterfeiting, mail-robbery, stealing, or falsify-

ing a record or process of a Federal Court, or commit-

ting perjury, etc., is founded upon its nicidental power

to employ the necessary means to execute some one of

the original powers with which these crimes interfere.

Moreover, the right to inflict punishment being an in-

herent right of sovereignty, may be exercised as an

incidental power to the right to govern. Inasmuch as

a law without a sanction would be only precatory, so a

government without the power to punish would be in-

capable of enforcing its commands.

1 Murray v. Hoboken Co., 18 How. 272.

8 Lecral Tender Cases, 12 Wall. 457.

3 Comm. V. Lewis, fi Binn. 266.

4 Farmers', etc., Nat. Bank v. Dearinor, 01 U. S. 29: Veazie Bank v.

Fenno, 8 Wall. .533; Nat. Currency Acts. 11 Op. Atty.-Gen. 334.

» U. S. V. Marigold, 9 How. 560 ; U. S. v. Worrall, 2 Dall. 384.
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Now, also, that it has been decided that tliere " is a

peace of the United States" distinct from the peace of

any particular State in which a breach of the same may

occur, an opportunity is furnished Congress for declar-

ing certain offences committed against either Federal

officers, or in particular localities, to be specific crimes

against "the peace and dignity of tlie United States."

The General Government, within the extent of its

Federal jurisdiction, must be assumed to possess plenary

authority to protect its officers, or certain places where

its functions are discharged, against violence or disorder.

Its authority cannot be confined alone to the District of

Columbia, to its Territories, or cedcnl places. Its right

of primary sovereignty over the entire domain of the

nation must remain unquestioned, and as a logical con-

sequence it may, in the language of Mr. Justice Miller,

" execute on every foot of American soil the powers

and functions that belong to it."^

That Congress, under the obligations created by

treaty stipulations with foreign powers, may legislate

for the protection of their subjects domiciled as alien

residents in the United States cannot be doubted.-^ And

under the supreme powers granted to it for international

purposes, it may accord to such aliens residing in any

of the States, whatever civil or political privileges fall

within the scope of these powers. But neither the

General Government nor the States can so interfere, with

the jurisdictional powers of each other in respect to

such aliens, as to enlarge or modify their personal rela-

tions to these concurrent jurisdictions. In either case,

the extent of the privileges granted is to be determined

by the power under which the grant is made.

1 Tn rp Nactrle, 135 U. S. Co.

2 Baldwin v. Franks, 120 U. S. 678; Hauenstien v. Lynham, 100 U. S.

483.
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The treaty-making power of Congress is plenary in an

international sense, and in a municipal sense the treaties

made by the United States, while they remain in force,

are part of the supreme law of the land. This treaty-

making power having been surrendered by the States

and given to the United States, its contractual obliga-

tions, under treaties, are as binding upon States as they

are throughout the dominion of the United States.

Aliens entering the country under treaty stipulations

guaranteeing them protection, or any special rights,

privileges, immunities, or exemptions, enter only as

wards of the United States, and are not entitled to any

better protection, or any greater privileges, or immuni-

ties than that power can bestow upon its own citizens.

But being wdthin the peace of the United States, its

right to punish wrongs inflicted upon such aliens is

unquestionable, and distinct in extent.

Congress may, therefore, treat such wTongs as

" offences against the law of nations," and under its

constitutional powers may designate them as specific

crimes against the peace and dignity of the United

States, in its capacity of guardian to the treaty rights of

such aliens. Its contract with a foreign power calls for

good faith in the execution of all its stipulations.. Un-

less it is able to do this, it is unable to fulfil its treaty

obligations as a sovereign government within its own

dominion. But it must be borne in mind that, in grant-

ing political or civil privileges to aliens in the United

States, Congress legislates only in a municipal sense, and

always within the limits of the powers reserved under

the Constitution to the States.

The protection of aliens in the United States, whether

entering the country as travellers and transient visitors,

or coming to reside as merchants, traders or laborers,

is a duty due to humanity, as well as a principle of
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international law universally recognized by civilized

nations. It creates obligations of hospitality wliich

treaty stipulations both serve to guarantee and to parti-

cularize. The Constitution lias provided for the pro-

tection of their persons and property, by making every

treaty while in force, part of the supreme law of the

land ;^ and through the distribution of its judicial power,

by giving to the Circuit Courts of the United States

jurisdiction in suits " between a State and the citizens

thereof, and foreign States, citizens or subjects."^ In this

respect, it places aliens, when litigants against citizens

or a State, upon an equal footing with its own citizens,

and fulfils every duty of international comity. But

the protection of their persons against violence, or in-

dignities committed upon them, presents a problem of a

very different character. In early days, when travellers

and emigrants were few, the guarantee of personal pro^

tection by the Federal Government was of easy practice

and seldom invoked. But with the present tide of in-

creasing emigration, bringing nearly half a million

foreigners annually into the country, who represent

many i:iationalities, and are covered by as many flags,

the obligation of their personal protection, while not

changing its legal aspects, becomes one of a more difi[i-

cult character, under our dual form of government. It

is a problem without precedents to aid its solution, and

which introduces an unparalleled chapter into the his-

tory of international law. And it grows out of the fact,

that no commonwealth government can guarantee to

aliens a larger measure of protection than the laws

accord to its own citizens.^

A treaty made by the government of the United

States is made conformably to its Constitution and

» Art. VI. 2 Art. III., § 2 ; Judiciary Act of 1789, 1 Stat. 73.

3 7 Opin. Atty.-Gen'l, 229.

35
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laws, and its stipulations can only be executed within

those limits. The personal protection which it guarantees

is, consequently, the protection of its laws as adminis-

tered under the Constitution. Under these circum-

stances, which no treaty can change, the legal condition

of such foreigners is regulated by the international law

private, and their redress must be sought through the

courts, and the special interposition of the Legislature.^

No government coukl change its Constitution and ad-

ministrative laws at the demand of another, without

abdicating sovereignty over its own territory. The
authority to make those laws is an incident of that

sovereignty which cannot be surrendered by our treaty-

making power. Moreover, in the United States, the

executive department of the government does not ad-

minister the laws, neither has it any arbitrary or dis-

pensing power over their operation. And as it is with

this department solely, that foreign governments can

communicate, when claiming reparation for wrongs done

to their subjects, their demands can only be satisfied

through the judiciary or the legislative department. If

a penalty is sought to be inflicted, it can only be ad-

ministered through the courts. If an indemnity in

money is demanded, it can only be obtained through

Congress. This is the rule which has uniformly governed

our international conduct, when dealing with nations

claiming redress for a violation of the rights secured to

their subjects under treaty stipulations.

In view of the immense number of aliens in the

country who can claim the protection of a foreign flag,

it becomes a grave question of municipal law, whether

some distinction might not be made by Congress be-

tween aliens temporarily sojourning in the country as

travellers and visitors, and those permanently residing

1 3 Op. Atty.-Gen'l, 253.
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here as merchants, traders, and hiborers. This distinc-

tion is by no means new, nor far-fetched. It is well

known to writers on international law, and enters in

varions forms into the mnnici[)al code of European

nations, in their treatment of resident aliens. " The

distinction," says Phillimore, '' between domiciled })er-

sons, and visitors in, or passengers through a foreign

country, is never to be lost sight of, because it must

affect the application of the rule of law which em-

powers a nation to enforce the claims of its subjects in

a foreign State. The foreign domicil does not, indeed,

take away this powder, but it renders the invocation of

it less reasonable, and the execution of it more difficult.

A subject who has deliberately domiciled himself in

another State can have no ground of complaint, if he

be subjected to many taxes and impositions from which

the simple stranger would, by the usage of nations, be

exempt. Moreover, he must be held to have considered

the habits of the people, the laws of the country, and

their mode of administration before he established

therein his household gods, and made it the principal

seat of his fortunes."^ Grotius has presented the sub-

ject in a somewhat similar way.^

In the case, therefore, of aliens permanently residing

in the country for years, and not renouncing their alle-

giance to foreign governments, there would seem to be

reasons for qualifying protection with some conditions

relating either to form or jurisdiction. These persons

come voluntarily into some State, make a permanent

settlement, perhaps acquire property, incorporate them-

selves with the people as competing artisans, join labor

organizations having the franchise of a charter, or carry

on particular pursuits under statutory protection, in

' International Law, vpl. 2, p. 6.

« De Jure Belli ac Pads, lib. 3, c. 11, § 7.
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Other words, possess many of the privileges of citizen-

ship, and yet, by remaining unnaturalized enjoy the pro-

tection of our laws wliile covered by the flag of their

native country. Declaration of intention to become a

citizen is either not made, or if made, is not followed

by naturalization until some call of the native govern-

ment compels a resort to it as a convenient political

shelter. In the presence of these facts, the question of

the powers of Congress to legislate under treaty stipula-

tions, is no longer one of doubt. It was settled in the

Head Money Cases by the Supreme Court, when it

enunciated the doctrine which must ever remain the

guide of our political department, " that so far as a

treaty made by the United States with any foreign

nation can become the subject of judicial cognizance in

the courts of this country, it is subject to such Acts as

Congress may pass for its enforcement^ modificcition^ or

re^eair^ That decision, twice reaffirmed, may now be

considered as one of the pillars of our constitutional

jurisprudence.

We have elsewhere shown that, in questions of inter-

state extradition, there was no power in the Gen-

eral Government to coerce a State Executive into sur-

rendering a fugitive from the justice of another State.

Were this possible to be done, " it would place," says

C. J. Taney, " every State under the control and

dominion of the General Government, even in the ad-

ministration of its internal concerns and reserved

rights."^ Nevertheless, it is in the power of Congress,

by appropriate legislation, to prevent the occasional

breaches of comity which occur between States, through

the refusal to extradite criminals, by creating special

' 112 U. S. 580, 599; Whitney v. Robertson, 124 Ibid. 190; Chinese

Exclusion Case, 130 Ibid. 602, GOG.

2 Kentucky v. Dennison, 24 How. 107.
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tribunals to carry out this provision of the Constitu-

tion. As was done in the case of fugitive slaves by

the Act of February 12, 1793/ and September 18,

1850," so it may be done in the case of fugitives from

justice. " I can entertain no doubt," says Beasley, C. J.,

in the matter (^f Voorhees,^ " of the power of Congress

to vest in any national officer the authority to cause the

arrest in any State of a fugitive from the justice of an-

other State, and to surrender such fugitives on the

requisition of the Executive of the latter State." There

would seem to be no good reason, therefore, why the

duty of exercising this act of inter-state comity should

any longer be devolved upon the political department of

a State, acting only in a ministerial capacity, when the

matter could be more easily disposed of by Federal

courts, sitting to administer justice in a quasi-interna-

tional manner as between State and State.

Lastly, the bestowal of pensions, as a permanent sub-

sidy upon persons who have received wounds, or con-

tracted diseases while in the military or naval service

of their country, or upon their widows and heirs, or

upon meritorious civil officers when disabled by age, is

an exercise of suppletory power by Congress not created,

but inherent in the structure of every government."^ It

is the power to reward merit by encouraging fidelity to

public duty. The subject of military pensions was

broached at the very beginning of the Revolutionary

War, but owing to the loose character of our political

union could not be provided for, effectively, by the

Continental Congress. Under the Articles of Con-

1 1 Stat, at Large, 302. ^ 9 Ibid. 462.

» 82 N. Jersey L. 141.

* 111 U. S. V. Faircliilds, 1 Abb. U. S. 74, it was held that while there

was no express power given in the Constitution to Congress to give pensions

or bounties, it was a power incidental or implied in the power " to raise and

support armies."
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federation, whatever form of relief existed under the

guise of pensions, was addressed mainly to the relief of

commissioned officers, and partook more of the char-

acter of a bounty than of a pension subsidy. Some of

the States, indeed, made independent provisions for

their own officers, and in consequence refused to honor

the requisitions upon them by Congress for this purpose.

This loose and immethodical system of administering

relief to officers was subsequently, under the recom-

mendations of Congress,^ enlarged, so as to include

invalids generally. x\nd it was kept alive for a number

of years by a provision in the annual appropriation bill,

whereby pensions heretofore granted by the State, or the

United States, were to be paid for another year.^ This

continued, with some interruptions, until 1808,^ when

all persons on the pension lists of States, for disabilities

incurred during the Eevolution, were transferred to the

list of the United States. This Act may be said to

have inaugurated our present system of Federal pen-

sions. Numerous laws were subsequently passed upon

the subject, and it had attained to sufficient importance

to justify the creation by x\ct of March 2, 1833,"^ of a

special Pension Bureau, with a commissioner at its

head. The Civil War gave an unparalleled impetus to

this field of legislation by the immense army of invalids

which it produced. And, in order to keep pace with

their just claims for relief, it became necessary, from

time to time, to enlarge the area of pensionable disabili-

ties. To this end, Congress, since July, 1862, has

passed over thirty public Acts, besides countless private

bills.

Up to the year 1869, none but military and naval

^ Resolutions of June 7, 1785.

2 1 Stat, at Large, 95, 129, 218, 275.

3 Ibid. 496. * 4 Ibid. 622.

I
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pensions had generally been granted. In a few in-

stances, annuities had been created for meritorious [)('r-

sons or their heirs, but they were distinguishable iiuni

pensions. In that year provision was, for the first lime,

made for pensioning civilians. By the Act of April 10,

18G9,^ amending the judicial system of the United

States, any judge of a Federal Court, who has held his

commission as such for ten years, and who shall, alter

having attained the age of seventy years, resign his

office, shall receive the same salary formerly payable to

him, during the remainder of his life. The oidy addi-

tional instance of civilian pensions, is that of the limited

pension allowed to heirs of members of the Life Saving

Service, wdio may have perished, or succumbed to inju-

ries, or disease incurred while in the discharge of their

duties.^ Exceptional pensions have also been granted

to the widows of some of our Presidents.

From the above inquiry into the implied powers of

Congress it is evident that, under a strict interpretation

of the Constitution, it would be difficult to find a par-

ticular and enumerated power for every Act passed by

it. In the very nature of that instrument, it could

hardly be expected that every power granted should be

expressly defined, or its objects by anticipation cata-

logued and described. As a fact in the history of a

century of congressional legislation, very few Acts, as

shown below, have been adjudged repugnant to the

Constitution.^ Their general agreement with its spirit

and intent, and the disinclination of the Supreme Court

to nullify the action of a co-ordinate department of the

government, except upon the gravest considerations of

» 16 Stat, at Large, 45. ^ 22 Ibid. 5 7.

3 Marbury v. Madison, 1 Cr. 137; Scott v. Sandford, 19 How. 393; Ex

parte Garland, 4 WaH. 334 ; Civil Rights Cases, 109 U. S. 7 ; U. S. r. Boyd,

116 Ibid. 616 ; U. S. v. Reese, 92 Ibid. 214 ; U. S. v. Harris, 106 Ibid. 629.
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public interest/ have rendered it possible to expand this

class of legislation to an extent commensurate with the

needs of the country, without at the same time violating

the organic law on which it was based. The American

people have always considered that one of the chief

objects of the Constitution was " to promote the general

welfare," and they have been in the habit of looking to

Congress as their agent to secure it. Wherever their

political rights or those of the States were not interfered

with, they have been content to credit the Federal Legis-

lature with the possession of all the incidental and im-

plied powers necessary for the execution of those ex-

pressly granted. Acts, therefore, relating to commercial

enterprises, internal improvements, or domestic com-

merce, upon which political parties could not found a

hope of overturning an administration, have been silently

acquiesced in and passed over without question.

While as yet we cannot perhaps say of Congress, as of

so many State Legislatures, that there has been a tend-

ency to excess of legislation, still, the necessities of our

exceptional development as a nation, have required of it

an exercise of supphtory and corrective powers which

threatens, with the constantly increasing demands put

upon them, to strain their elasticity to the utmost. At

what point it may be said that the exercise of these

powers has already exhausted the residuum of enume-

rated powers whence they emanate, it remains for

Courts to decide. Certainly, until they do so, it would

be precipitate to draw any conclusions in the presence

of the acquiescence of the people in the doctrine that

^ "AVlien the law is not prohibited and is really calculated to effect any

of the objects entrusted to the government, to undertake here to inquire

into the degree of its necessity would be to pass the line which circumscribes

the judicial department, and to tread on legislative ground." McCuUoch v.

Maryland, 4 Wheat. 316.
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legishitioii should keep pace with th(,' necessities of the

coniniuuity, and find its justiticatiou in that tacit con-

sent wliich forms the unwritten law of the Constitution.

Under the consequences flowing out of our rapid com-

mercial growth, new forms of business have arisen, in-

volving the creation of new phases of capital and new

representatives of value. From these have sprung new
personal and corporate rights based upon faith in the

limitless possibilities of our soil ; of our mines and other

mineral resources ; of patent rights, and of scientific dis-

coveries as applied to the mechanic arts. Through this

influx of flow^ering conditions, new interests have been

created in capital, together wqth new forms of legal

estate therein, of all which facts, both municipal law

and legislation have had to take cognizance. The cor-

responding expansions of trade and commerce have

already forced themselves beyond the limits of State

lines, and Congress has been appealed to as never before,

to aid and promote commercial enterprises or regulate

their inter-state relations.

The language of the Constitution, beyond the clause

" to regulate commerce*' and to promote the progress of

science and useful arts, does not certainly exhibit any

provisions giving the power to Congress to perform many
acts, which have proved beneficial to the whole country.

Some of these acts have gone so far as to give a decided

preference to certain competing interests by bounties,

subsidies, and grants of public lands. Although not en-

dowed with any particular power to dispose of the public

moneys, or the public domain in this way, it has been

tacitly agreed that such powers if capable of promoting

the general welfare must exist, and be included in the

entirety of powers forming the legislative will of the

nation, and that if sought for, th(^y would be found as

an unwritten convention underlying the constitutional
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grant of every general power, and intended to be sup-

jjletory and corrective in the exercise thereof.

It will be noticed that in the original Constitution

and its amendments, as they stood, up to 1865, no clause

is followed by the additional power given to Congress

" to enforce this article by appropriate legislation," an

expression wliich is repeated in each case of the Thir-

teenth, Fourteenth and Fifteenth Amendments. Is it

to be inferred from this that the power of suppletory

and corrective legislation did not devolve upon it before

that date ] Or, that it is restricted to these clauses by

words of exclusion ] Judging from the past history of

Congressional legislation and the judicial reviews of the

same, there has never been a time when it could be

doubted that Congress had the power of suppletory

legislation. The Fugitive Slave Law of February 12,

1793, together with its amendments were Acts to enforce

by appropriate legislation a provision of the Constitution.

And their validity Avas never questioned in respect to

the absence of any special grant of power to Congress to

pass tliem.^

Again, under the prohibition to the States against

passing any law impairing the obligation of contracts,

Congress could not provide any law for the enforce-

ment of contracts, nor invest the Courts of the United

States with jurisdiction over contracts, so as to enable

parties to sue upon them in those courts. But, by the

25th section of the Judiciary Act of 1789,^ giving to

the Supreme Court of the United States jurisdiction

by Writ of Error, to review the final decisions of State

Courts whenever they should sustain the validity of a

State statute or authority, alleged to be repugnant to

the Constitution or laws of the United States, the neces-

1 Holmes v. Jennison, 14 Pet. 540; Prigg v. Comm., 16 Pet. 539.

2 1 Stut. at Large, 85. ^
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sity was met by tliis early and notable instance of llie

exercise of a suppletory power, followed by tlie neces-

sary corrective k^gislation. The Act of March 8, 1875,^

giving to the Circuit Courts of the United States juris-

diction of all cases arising under the (yonstitution and

laws of the United States, is another and similar in-

stance.

The Civil Rights Act of March 1, 1875,*^ was passed

as a measure to enforce against a State the prohibition

contained in the Fourteenth Amendment. It was in-

tended to anticipate and to correct any State k>gislation

that should discrimhiate adversely to the colored race,

by abridging their privileges and immunities, or denying

to them the equal protection of the law^s. The first and

second sections of the above Act, not addressing tluMU-

selves to State action, but only to that of persons^ have

been held to be, on that account, unconstitutional.^

The Enforcement Act of May 31, 1870,^ was an Act

to enforce the right of citizens of the United States to

vote, under the Fifteenth Amendment. Section 641 of

the Revised Statutes providing for the removal into the

Federal Court of any civil suit or prosecution " com-

menced in any State Court for any cause whatsoever

against any person who is denied and cannot enforce in

the judicial tribunals of the State, or in the part of the

State where such suit or prosecution is pending, any riiiht

secured to him by any law providing for the equal civil

rights of citizens of the United States," is anotlna* of

those acts of corrective legislation which were passed in

the interests of the colored race.

The Legal Tender Acts' were passed for the purpose

of giving to the government at the outbreak of the

1 18 Stat, at Large 470. 2 \\^\^\^ 335.

3 Civil Rights Cases, 109 U. S. 3. * 16 Stat, at Large, 141.

5 12 Stat, at Large, 345, 532, 709.
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Civil War the means of self-preservation. The crisis in

our public affairs which called forth this legislation is

thus described by C. J. Chase in Yeazle Bank v. Fenno}

" At the beginning of the rebellion, the circulating

medium consisted almost entirely of bank notes issued

by numerous independent corporations variously organ-

ized under State legislation, of various degrees of credit

and very unequal resources, administered often with

great, and not unfrequently with Uttle skill, prudence

and integrity There was then no national cur-

rency except coin ; there was no general regulation of

any other by National legislation; and no National

taxation was imposed in any form on the State Bank

circulation."

These Acts, passed by virtue of the incidental and

implied powers of Congress, were first adjudged to be

in part nn constitutional.^ Upon a re-argument and re-

hearing of the cases the Court retraced its steps, and

reversed its former opinion. In doing this it qualified

that opinion by deciding " that the Legal Tender Acts

do not attempt to make paper a standard of value. We
do not rest their validity upon the assertion that their

emission is coinage or any regulation of the value of

money ; nor do we assert that Congress may make any-

thing which has no value, money. What w^e do assert

is, that, Congress has power to enact that the govern-

ment's promises to pay money shall, for the time being,

be equivalent in value to the representative of value de-

termined by the Coinage Acts, or to multiples thereof."

The power so to enact which was thus claimed for Con-

gress must be recognized, therefore, as a power supple-

torv to the power to coin money and incidental thereto.

It is an emergency power only, and not to be invoked

1 8 Wall. 533; Legal Tender Cases, 12 Wall. 457.

2 Hepburn v. Griswold, 8 Ibid. 603.
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except to save the govcriiiiR'iit tioni iin^x-iidiiig bcUik-

ruptcy.

The Act of July 2-4, 1860,^ granting to telegraph

companies authority to nianitahi and operate line.s of

telegraph over, and along any of the military or post-

roads of the United States, which have been or may
hereafter be declared so by Act of Congress, is plainly

an exercise of suppletory power of the most far-reacliing

character. Whether Congress has the power to require

a railroad corporation to permit telegraph companies to

use its road-bed, under its power to regulate commerce

and to establish post-offices and post-roads, has been

decided affirmatively in the case of the Pensacola Tele-

graph Co. V. The Western Union Telegraph Co." This

decision which appears to rest mainly on grounds of

public policy and broadens the powers of the General

Government to an unprecedented degree, recognizes the

right of Congress to keep pace with the progress of the

country, and to adapt itself to the new developments of

time and circumstances.

It takes no notice of the fact that the United States

have not yet assumed the control of telegraph lines,

so as to include them in the postal service of the coun-

try ; or that they can grant no privilege of maintain-

ing and operating these lines through the streets of a

city, notwithstanding those streets have been consti-

tuted post-roads. It also ignores the fact that the

United States own no post-roads outside of the Terri-

tories and within the States—that they own no rail-

roads or bridges^ and have no control over any, their

use of them being precisely similar to that of any in-

1 14 Stat, at Large, 221.

2 96 U. S. 1. See also dissenting opinions of Justices Field and Hunt.
3 Although Congress declared by Act of August 31, 1852, the Wheeling

& Belmont Bridge to be & post-road. 10 Stat, at Large, 112.
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dividuals employing them for purposes of transportation

and paying tolls therefor. Passing by all these facts,

the doctrine asserted by the majority of the Court in

their opinion confers limitless powers upon Congress,

in respect to controlling whatever agencies, present

or future, form part of any commercial enterprises,

that promise to become subjects of general utility and

adoption.

Grants of portions of the public domain to private

corporations to aid in building railroads and opening

territories to civilization ; as was done in the case of

the Union Pacific Railroad, which was incorporated by

Act of July 1, 1862,^ and given a right of way, from

the 100th meridian of longitude west of Greenwich to

the western boundary of Nevada Territory, to the ex-

tent of two hundred feet in width on each side of said

railroad, and in addition was granted every alternate

section of public land, designated by odd numbers, to

the amount of five alternate sections per mile on each

side of said railroad on the line thereof, and within the

limits of ten miles on each side of said road, not sold,

reserved, or otherwise disposed of by the United States,

etc. etc, are illustrations of this power as applied to

internal improvements. This magnificent subsidy un-

paralleled in the history of our legislation, supplied

the means—by the further aid of government bonds to

be issued under the same Act, as specified therein to

the company, and by permission granted to issue its own

bonds for erecting bridges'—for building that system of

trans-continental lines which have united the popula-

tion and the markets of the Atlantic coast with those

of the Pacific. And the same authority applies to the

improvement of rivers and harbors.

1 12 Stat, at Large, 489 ; 13 Ibid. 356. « 16 Ibid. 430.
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In like nianncr, the Act of July 2, ISG^J donating

public lands to the several States and 'renitories which

may provide colleges for the beni^fit of Agriculture and

the Mechanic Arts; the Act of July 2H, l^^(iGr allow-

ing the President to detail army officers, upon the

application of any college or university, having capacity

to educate 150 male students, to act as superintend-

ents or professors therein; the Acts^ donating public

lands as bounties to certain citizens who entered the

public service of their country in the War of 1812;

and those donating lands for the establishment of schools

in Territories;'* or the older Acts formerly bestowing

bounties upon exportations of salted fish f or exported

sugar," all come within the scope of these suppletory and

incidental powers, and need not be adverted to further.

Most of the criminal legislation of Congress rests

upon no express grant of power, since there is no com-

mon law of the United States, but on the power to pass

" all laws necessary and proper" for carrying into exe-

cution the powers conferred. Among the crimes created

under tliis power is that of robbing the mails. This

form of robbery is peculiar in its nature, since, at the

outset, it has been held that the mail of the United

States is not the property of the United States ; that

leathern bags do not constitute per se the mail, hut only

the packets of letters together with their contents.'

And as these letters or their contents belong to in-

dividuals, they may be purloined by official persons in

charge of the mails, as well as by strangers. The crime

is a purely statutory one, and was established as a means

for protecting the safe carriage of the mails, while in

the custody of the post-office or its servants. For the

1 12 Stat, at Larcre, 503. 2 14 Ibid. 336. ^ 3 Tbld. 2.56.

4 R. S. § 1946. 5 I |i,i,] 27 ; 3 Ibid. 50. « 4 Ibid. 331.

' Searight v. Stokes et al., 3 How. 176.
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furtherance of the business of safely transportmg the

mails, the power to establish post-roads and post-

offices, is thus seen to include the power to punish

offences committed against its administration, by what-

ever name known.

^

In like manner the Revised Statutes at §§ 3893-3894,

declaring obscene books and other indecent or immoral

articles and publications, and letters or circulars con-

cerning lotteries and gift enterprises, to be non-mailable,

is a similar exercise of the power to regulate the con-

duct of the post-office department by corrective legis-

lation.^ The validity of a legislation prescribing what

should be carried, and its weight and form, and the

charges to which it should be subjected, has never been

questioned. And the right to designate what shall be

carried, necessarily involves the right to determine what

shall be excluded. "Whilst reirnlations excludins: matter

from the mail cannot be enforced in a way which would

require or permit an examination into letters, or sealed

packages subject to letter postage, without warrant

issued upon oath or affirmation, in the search for pro-

hibited matter, they may be enforced upon competent

evidence of their violation obtained in other ways ; as

from the parties receiving the letters or packages, or

from agents depositing them in the post-office, or others

cognizant of the facts." Such is the language of the

Suprem.e Court in Ex parte Jackson.^

The Act of June 11, 1864, extending the time for

defending any civil or criminal action, within the in-

surrectionary States, which might be barred by any

statute of limitations, is a further application of the

1 U. S. V. Jonther, 13 Blatchf. 335; U. S. v. Okie, 5 Ibid. 516; U. S.

V. Gol(lin<r, 2 Crxneh, 212; U. S. v. Kirby, 7 Wall. 482.

' 19 Stat, at Large, 90. ^ 96 U. S. 727.
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power of remcdidJ logislutioii.' In tliiit case, tlic law

of Nations of itself susp(>]Hl('(l the operation of all local

laws, when operating against those who were heyond

their jnrisdiction, or where Jndicial proceedings were in-

terrupted by the clash of arms.

The result of this examination into the incidental

power of Congress to pass all " necessary" laws for

carrying its own powers into execution, justifies the

following conclusions, viz:—
1st. That whenever any measure appropriate to the

execution of a power is presented for its action, the

power of determining its necessity devolves upon it

alone, because it is a question for the political, and not

the judicial department of the government.^

2d. That, where nothing in the Constitution pro-

liibits the exercise of a legislative Act without wliich

a power could not be fully executed, there Congress is

possessed of an incidental and therefore of an implied

power to perform it.'^

3d. That the safest rule of interpretation is to look

to the nature, and objects of the particular power in

question—to give its language such operation and force

as will best explain its intention and the purpose

designed by it ; and to extract the full sense of that

intention by the light of contemporaneous authority."^

1 13 Stat, at Larpre, 123; Hanger y. Abbott, 6 AVall. 532.

The Act of February 17, 1815, granted lands to the inhabitants of the

late county of New Madrid in Missouri, which had been sunk far below
their former level and injured by earthquake November 12, 1812. 3 Stat,

at Large, 211.

2 McCulloch V. State of Maryland, 4 Wheat. 316.

3 Metropolitan Rk. v. Van Dyck, 27 N. Y. 400.

* Prigg V. Comm. of Fenn., 16 Pet. 539.

36
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CHAPTER X.

THE MECHANICS OF LEGISLATION.

In the United States, there are forty-four independ-

ent Legislatures sitting annually or biennially, and

enacting from four to eight thousand statutes, at a cost

of from 1000 to 4000 dollars a day for every legisla-

tive session. This prodigious fecundity of legislation

would seem to represent a sum total of talent, industry,

experience and patriotism, well calculated to attract the

attention, and to command the respect of the world.

At the same time, it materially detracts from the merit

of this labor, to be compelled to admit that much of it

is crude, incongruous, and even uncalled for by the

necessities of the hour. Still, this over-production of

laws goes on from year to year, until confusion and

contradiction are so increased, that some codification

or revision becomes periodically necessary. The old

lumber is thereupon destroyed, carrying with it volumes

of R-eports and Commentaries, and giving place in time

to a body of Revised Statutes, destined to afford a short

interval of relief to the Bench, the Bar and the gene-

ral public.

This state of things is not to be wondered at, how-

ever, when we consider the extent to which written law,

is absorbing the unwritten common law, so that every

branch becomes in turn the subject of legislation. Our

government, whether viewed in the light of a Federal

or State Administration, now appears to be mainly a

government of mutable though written laws, in which
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Constitutions, Statutes and Codes succeed eacli otlier

with unparalleled rapidity.

We live in an age of discussion. The air is full of

political questions calling for legal solution, and legis-

lation has become so much of an occupation, as to be re-

garded by the masses more in the liglit of a domestic

art, which any one of ordinary intelligence can practice,

than as a species of composite labor, in which a know-

ledge of local history and of substantive law, wlietlier

organic, judiciary, or statutory, should precede its ap-

plication to practical wants in the form of new enact-

ments.

It is self-evident in all systems of jurisprudence, that,

without a proper conception of principles as a basic

guide, there can be no proper conception of a rule of

procedure to be built upon them. And judging from the

large numbers of statutes annually passed, and the haste

with which much of the labor of legislation is performed,

it is easy to perceive that oftentimes, every element is

permitted to be present that can conduce to error, crudity

or even to dishonesty. The fact that this is the popu-

lar way of making laws, and must therefore, be con-

sidered agreeable to the people at large, does not purge

the system of its offensiveness either to reason or to

sound morals ; nor relieve those who participate in it of

the responsibility of foisting bad laws upon the com-

munity, whether from gross ignorance, gross negligence,

or both.

Moreover, as the members of these Legislatures annu-

ally give place to new-comers without experience, it

seems impossible not to realize the fact that, unless we

believe the science of legislation to be intuitional, there

is a logical necessity for concluding that ignorance and

incompetency must, in the majority of instances prevail

over wisdom and experience. Mr. Stuart Mill who,
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as a student of mental philosophy takes rank along-

side of Sir William Hamilton, says of the making of

laws that, " There is hardly any kind of intellectual

work which so much needs to be done, not only by

experienced and exercised minds, but by minds trained

to the task through long and laborious study, as the

business of making laws.^

The reason is obvious. Every new law is a displacer

of existing conditions in administration. Conditions

that have a basis in historical facts, in judicial deci-

sions, and in settled rules of conduct. Unless, there-

fore, knowledge of all these things be possessed by the

law-maker, and duly set opposite to the supposed bene-

fit to accrue from their displacement, he is very sure to

bring confusion into his work, and to leave it as a stumb-

ling block in the pathway of the community. An error

in legislation is oftentimes a crime. There is no mys-

tery in the evils which flow out of its operations. Let

legislators remember therefore that a statute, being a

legislative rule of conduct prescribed by the law-making

department of the State, should represent knowledge,

expediency and conception of its future effects upon the

civil rights of the community. It should have a reason,

and must have an object, otherwise it is an intruder

upon the civil order of the State. Every law should

declare a moral purpose and stand for an act of justice.

Men should neither vote nor legislate in the air.

Statutes.

A statute may be defined as the written will of the

Legislature of a State, expressed in conformity to the

principles of its organic law. It differs from an ordi-

nance in that the latter wants the consent of one com-

1 Rep. Gov. 109.
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ponent branch of a tri[)artit(' Legislature^ Statutes are

an imperative direction of the general rule of municipal

conduct, under a particular necessity actually existing, or

about to exist. Hence, in the early annals of English

jurisprudence statutes were called Condituilones^ sig-

nifying that they were derivatives from, or corollaries to,

the one general Constitution, and belonged to it by

their spirit, as well as by legal affiliation. The distinc-

tions in the application of the term statute, made by

civilians and common-law jurists, have always been very

marked, nor can it be wondered at, under the light of

such differing systems of instituted law as these two

classes of practitioners represent.

Under the civil law, every statute was proprio vlrjore

a supreme law and not a derivative. It ran in the form

of a royal command, and was more in the nature of a

proclamation than of an enactment by a public assembly.

Instead of expressing, as in England and the United

States, the positive legislation of some parliamentary

body acting within the limits of a superior, organic law,

it represented fundamentally the whole municipal law of

the particular State, from whatever source derived. The
value of precedents, which, under the common law, are

ever considered landmarks to guide courts in the deter-

mination of doubtful principles, has accordingly received

but slight recognition among civilians; and it -is on this

account, chiefly, that in the courts of Continental

Europe, their force as authority is secondary to that of

codes which embody in a concrete form the legislative

will of the State.

In England, a distinction has always been made
between ancient and modern statutes, based upon the

uncertainty in time of enactment attaching itself to

those Acts of Parliament extending from Magna Charta

» 4 Inst. 25.
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to the reign of Edward III. This classification sprung

from the fact that, in the early days of Parliaments, it

was customary to write all the acts passed in one ses-

sion as so many capitula or chapters, under the desig-

nation of one statute. And it is noteworthy that some

of the most important of the early English statutes,

like those of Merton and Marlbridge, are not on record,

having been originally found in books and memorials.^

With the reign of Edward III. began the designated

modern statutes ; nor was it until the reign of Richard

III., in 14(S3, that laws were first given to the English

people in their own language.

In the jurisprudence of the United States no similar

distinctions can exist. Yet there might be room for a

special classification of those English statutes in force

before the American Eevolution, which being applicable

to our condition may be said to constitute- an essential

part of our common law.^ Certainly, it has never been

questioned that we inherited our common law from the

mother-country, and our Constitution is, in many senses,

but an offshoot of her own. Nevertheless, the term

common law, when applied by courts in our country,

must be understood as referring always to so much, and

that much only of the law of England before the Revo-

lution, as applied to our actual condition. In no other

sense can the term be legally used, for it has been set-

tled by our highest tribunal that Federal courts have no

jurisdiction of common-law offences, and that there is in

fact no common law of the United States."^

1 Dwarns, 466.

2 Cathcart v. Robinson, 5 Peters, 264 ; Patterson v. Winn, 5 Ibid. 233
;

State V. Rollins, 8 N. H. 550; DeRuyter v. St. Peter's Ch., 3 Comst. 238;

Vid. Alexander's British Statutes in force in Maryland; and Chalmer's

Opinions on Colonial Laws.

^ State of Penn. v. Wheeling Bridge Co., 13 Howard, 519 ; Sedgwick on

Stat, and Const. L., p. 13.
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Our municipal law represents, therefore, three com-

ponent roots, viz : Constitutional Law, Statute Law, and

Customary or Common Law. Of these three, and be-

cause tlie founders of the Republic foresaw the necessity

of setting limits to the law-making power. Federal con-

stitutional law has been proclaimed by the conventional

will of the peoi)le to be " the supreme law of the hmd,

and the judges in every State shall be bound thereby,

anything in the Constitution or laws of any State to the

contrary notwithstanding."^

Beneath this organic law, the sources whence our

statute law has arisen furnish us with necessary divi-

sions of them based upon the name of the enacting

power. These sources are fourfold, viz:

—

1st. Colonial statutes, or such as were enacted by the

American colonies previous to the Revolution.

2d. Federal statutes passed by Congress.

3d. Acts of State Legislatures, and

4th. Acts of Territorial Legislatures.

Public treaties made with foreign powers, although

mentioned in the Constitution separately from the laws

of the United States, are in the nature of statutes, and

therefore of binding obligation upon all citizens.

But all statutes, by whatever authority enacted, may

be divided into two general classes, viz., public and

private. The former relate to the whole body of citi-

zens in a State ; and are addressed to them in their

collective capacity. The latter relate more especially

to particular individuals. Nevertheless, such acts when-

ever affecting localities, or creating corporations ; or

declaring and punishing public offences ; or giving

penalties to the State, have generally been held to be

public statutes, and considering how extensive is their

' Constitution U. S., Art. VL, sec. 2.
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application, and at how many points they affect public

interests, this interpretation of their legal character can-

not be looked upon as either strained or illogical.

Tlie civilians based their classification of statutes

upon the objects to which they referred. Thus, they

designated them as either ijersonal^ real^ or mixed., dis-

tinctions which have not been elsewhere adopted,

because, in fact, their boundaries are so shadowy that it

becomes at times next to impossible to give them any

true locus in quo. The very rules invented to distin-

guish them, in controverted cases, show the instability

of the foundation upon which such distinctions rest.

They are worse, therefore, than arbitrary, being specious

and often self-contradictory. Hence, outside of the

domain of the civil law they have never been recog-

nized as authoritative.

Reverting to our American classification of statutes

in general, as being either public or private, the next

division is into such as are declaratory, meaning thereby

either a re-affirmance of an old statute, or an explanation

of its intent, so as to put at rest all doubts concerning

the same. Such statutes, owino: to the lano:uae:e em-

ployed in them, become necessarily either affirmative or

negative. But affirmative Avords, by themselves, do not

supersede the common law, which is always pre-existent.^

Nor does a similar former statute, nor a former custom,

nor a former exemption.^ This is because affirmative

words only repeat existing conditions by legal endorse-

ment, and give them an emphasis they may not have

previously possessed.

Wherever, therefore, a negative is neither expressed

• 2(1 Instit,, 200 ; Dwarris, 4 74 ; St-dgwlck on Stat, and Const. L. 28, 30,

32 ; Crittenden v. Wilson, 5 Cowen, 165 ; Livingston v. Van Ingen, 9 Johns.

507 ; Barden c. Crocker, 10 Pick. 383.

2 6 Ad. & Ellis, 33 Eng. Com. Law, 1 ; 2 Mod. 41
; 4 Douglass, 188.
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nor implied, the coniiiioii law remains undisturbed, and
is to be construed precisely as it was before^ the pas-

sage of the statute. An affirmative statute, it is tlius

seen, does not repeal a preceding one of the same kind,

merely because later in time, and if they agree sub-

stantially, they are allowed a concurrent efficacy. De-
claratory statutes may, in a word, be considered as

chiefly explanatory of some portion of the common
law, which from lapse of time has become disputable.

Should, however, any new rights or powers be given to

any one by particular designation, there the rule expressio

iinlns est exdusio alterlus would govern, and tlie statute

would thereupon transcend the previous limits of the

common law. But in all such instances, the intention

to supersede existing conditions should be made mani-
fest, and express words should be used to remove all

inconsistent laws, customs privileges and discharges, as

otherwise these might act to exempt persons or places

from the operation of the statute.^

The concurrence of the common law with any statute

is always presumed, except in the case of penal statutes,

which, creating offences by definition and limitation in

meaning, are to be construed strictly. Every penalty

implies a prohibition, and contrariwise prohibitions in a

statute are a nullity, without penalties to enforce them.

It is generally admitted, nevertheless, that w^lienever a

statute creates an offence which was previously in-

nominate at common law, this latter i^fives the ri<>-ht of

an indictment, but it cannot supply the minor details

of penalties or forms of procedure, both which must be
expressly recited. This has been lar<rely remedied by
classifying all prohibited Acts, to which no penalties are

attached, as in the lowest class known to the State. This

class is usually designated ''misdemeanors." Hence

* Gael on Legal Comp., 220.
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all offences against the State may be classified into two

general divisions, viz : either felonies or misdemeanors.

So, too, the power of applying funds to defray legal

costs does not exist at common law, but must be given

by express words.^

Many laws are also intended to repeal existing ones,

thereby changing the future legal relations of parties

who, in the past, may have been operating under their

provisions. But the repealing statute cannot disturb

past rights having a valid foundation, and which have

now become vested.

The language of Puffendorf on this point is unmis-

takably clear. "A law," he says, " can be repealed by

the law-giver ; but the rights which have been acquired

under it, while it was in force, do not thereby cease.

It would be an Act of absolute injustice to abolish with

a law all the effects which it had produced."'^ Apart then

from the prohibitory provision in the Federal Constitu-

tion in regard to ex post facto laws, retroactive statutes

are generally frowned upon by courts, because of their

disturbing effects upon existing rights of persons and

property. " Laws," says Mr. Sedgwick, " are constantly

passed, either in the shape of repealing or innovating

Acts, which disturb plans, or destroy rights, entered into

upon the faith of or created by previous legislation.

Nothing short of some great paramount emergency or

public policy, can justify laws of this kind ; and it will

be well for all engaged in the business of government,

to understand and remember, that the steady and uniform

rule should be to make statutes operate prospectively

only.^

Negative Statutes, on the other hand, are such as are

written in terms of special negative inhibition. They

consequently bind and modify the common law, so as to

1 4 Term 11., 591. 2 Lib. 1, Cap. 6, Sec. 6. » p.,ge ^-^
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exclude to that extent its application. Tliey are used

to impose direct and unequivocal limitations upon legal

action. Hence they may have ex vi teniuiuj a retrospec-

tive effect, and the rule as to them is that, if" a subsequent

statute contrary to a former one have negative words,

it shall operate as a repeal of the former.^

Remedial and repealuiij Statutes. Of these little

need be said, as their niune sufficiently implies what tlieir

intent and purport covers. The former are designed to

operate as auxiliary to pre-existing statutes, by way of

supplying omissions in them. Hence tliey may be

either restrictive or enabling statutes.

Penal Statutes. The chief point to be considered in

framing such laws is that, being prohibitions imposing

forfeitures, Courts always construe them closely. Their

language should accordingly be as concise and precise

as possible. Ambiguity is fatal to their enforcement.

As concrete examples of the principles just enume-

rated, the following general propositions relating to

statutes, have been embodied into decisions by Courts

both in England and in the United States, and may there-

fore be considered as forming part of the common law

of both countries upon the subject.

1st. The preamble of a statute is no part of the

statute, and should be rarely used because only sur-

plusage. It adds no force to it, though it may tlirow

some historical light upon the reason of the statute,

which the language of the law itself does not sufficiently

convey. "Nothing," says Seneca, " appears to me stiffer

or more silly than a law with a prefiice," and Bacon,

whose wisdom as a lawyer none will dispute, speaking

on this same point says :
" As far as possible let pream-

bles be avoided, and let the law begin with the com-

mand." (Aphorisms 69.) '' The true office of the pre-

^ Dwarris, 475.
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amble," says Judge Story, '' is to expound powers con-

ferred, not substantially create them." But as a guide

to the intentions of the framer, it is often, according to

Mr. Sedgwick, of importance. In New York the habit

of affixing preambles to statutes no longer exists, the

title being intended to cover in a general way both the

reason and the intent of the law.

2d. The title of a statute is no part of a statute. Yet

the title is sometimes very material in the construction

of a statute.^

3d. Wherever the provision of a statute is general,

everything which is necessary to make such provision

effectual is supplied by the common law. Therefore,

wherever a power is given by a statute, everything

necessary to the making it effectual, is given by impU-

cation."

4th. A statute is operative from its date, unless post-

poned by its own terms, or by some other law. It is

always to be construed prospectively, unless there are

express words to the contrary.^

Acts of Congress containing no provision as to the

time when they shall take effect, go into operation, upon

their receiving the approbation of the President. For,

by the Constitution of the United States, a public law

takes effect from the time of its approval, and then

prospectively, and not retrospectively.*

5th. The Constitution is superior to any ordinary Act

of the Legislature ; and the Constitution, and not such

Act must govern, where they both apply. {Quando

1 3 Rep. 33; Ld. Raymoiul, 77; 7 East, 132-4; U. S. v. Palmer, 3

Wheat. 631 ; Hadden v. Collector, b Wall. 107.

2 U. S. V. Palmer, 3 Wheat. 631.

3 iSIatthews v. Zane, 7 Wheat. 164 ; Jackson v. Van Zandt, 12 Johns.

169.

* Op. Att'ys-Gen'l, vol. 3, p. 82; 2 Story C. C. R. 571.
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jus Domini ac suhditi concurrvnt, jus Domini prafftrre

debet.)

6th. Any statute repugnant to the Constitution is

ipso facto void, and the Courts have power, and are

bound to dechire it void. So likewise a statute of any
State contrary to a treaty of the United States is void.^

7th. Joint resolutions of Congress are not distinguish-

able from bills, and if approved by the President, or if

duly passed without his approval have all the effect of

a law.^

8th. The statutes passed in England before the emi-

gration of our ancestors, and which were in amendment
of the law,^ and such as are applicable to our situation,

constitute a part of our common law. And an Act
adopting an English statute, and referring to it by title,

is valid to give it effect here.'^

9th. Acts of Congress are applicable, according to

the subject matter, in all parts of the United States;

and when this is not so, the case is exceptional, and the

exception should be indicated by words, either of ex-

clusion, or inclusion in the Act.^

10th. Statutes passed against the plain and obvious

principles of common right, and common reason, are

absolutely null and void as far as they are calculated to

operate against those principles.'^

11th. General words following particular words apply

only to things ejiisdem generisf^

12th. Negative words are not essential to create a

^ Higginson v. Mein, 4 Cranch, 417; Ware v. Hilton, 3 DalL 199.

2 Op. Att'ys-Gen'l, vol 6, p. 680.

* Patterson v. Winn, 5 Peters, 23 ; Scott v. Lunt, 7 Ibid. 596 ; Ibid.

264.

* Op. Att'ys-Gen'l, vol. 7, p. 293.

5 1 Blacks. Comm. 41 ; 1 Bay, 93.

* Chegaray v. Mayor, 13 N. Y. 220.
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valid limitation. It may appear and result from neces-

sary implication.^

13th. But a penalty however expressed implies pro-

hibition,^ though the Act itself is not declared to be

illegal.

14th. Absurdities do not x^er se nullify a statute.

They should be expounded according to the intention,

and not the letter.^

No clause in the Constitution prohibits States from

passing retrospective laws, unless they are also ex i^ost

facto} But State Legislatures have no authority to

bind their citizens by them, so as to take away any

property already vested.

Under our colonial governments statutes enacted by

the Assembly and approved by the Governor and

Council were valid and operative immediately, and so

continued in force until disapproved by the King, but

rights acquired under the same were not defeated by

such disapproval.^

Interpretation of Statutes.

Although the interpretation of a statute necessarily

follows rather than precedes its enactment, yet much

time and legal discussion would undoubtedly be saved,

if legislators kept in view the general principles which

have governed courts in construing laws, and framed

them in obedience to the rules of judicial interpreta-

1 People V. Draper, 15 N. Y. 532; 14 Johns. 273.

2 Griffith V. Wells, 3 Denio, 226. ^ Dwarris, 690.

* 9 Gill & Johns. 365 ; 4 Conn. 209 ; 2 Dallas, 304 ; 6 Gush. 333 ;
Tay-

lor V. Porter & Ford, 4 Hill, 140; Wilkinson v. Leland, 2 Peters, 627;

Cochran v. Van Surlay, 20 Wend. 365 ; Calder v. Bull, ^ Dall. 386 ;
AVat-

son V. Mercer, 8 Peters, 88 ; Satterlce v. Matthewson, 2 Ibid. 380

;

Charles River Bridge v. Warren Bridge, 11 Ibid. 420.

» Bogardus v. Trinity Church, 4 Sandf. Ch. 633.



THE MECHANICS OF LEGISLATION. 5<0

tion. It is upon courts that ultimately d(,'Volvos tlie

task of definiu<^ words, and assigning limits to their

application in any disputed case. They constitute the

revising authority, weighing, gauging, and applying the

labors of the legislator to the necessities of civil society.

Consequently, their judgments are second only to those

authentic interpretations which the law-making power

can always affix to its own acts. But in the absence of

such explicit revelations of intention, courts are the

proper, as they are the only, expounders of the legal

will of the Legislature. In view of this fact, therefore,

and without engaging in any extended discussion of the

reasons underlying the principles of judicial construc-

tion, w^e propose explaining briefly in a general synopsis

the rules of interpretation recognized in England and

the United States.^

First. The cardinal principle of all interpretation is

that the intention, rather than the mere words, shall pre-

vail in any case of doubt. Words alone do not com-

pose a law, but ideas. In order to constitute a rule of

conduct, these ideas must rest upon definite facts expres-

sive of definite reasons, and be clothed in language

suited to the intention. For a thing within the inten-

tion is w^ithin the statute, though not within the letter,

and a thini:: within the letter is not within the statute,

unless within the intention.^

Second. As custom rather than etymology imparts

meaning to words, so these latter are to be understood

in their customary, or vernacular, rather than their tech-

nical, or even etymological sense.^

' Vattel, Bk. 2, ch. 17; Lieber Hermeneutics, p. 120; Sedgwick, op. cit.

p. 230.

* People V. Utica Ins. Co., 15 Johns. 358; Jackson v. Collins, 3 Cow.

89; Dresser v. Brooks, 3 Barb. 429.

3 Maillard v. J^awrence, 16 Howard, 251 ;
Parsons v. Hunter, 2 Sumner,

419 ; Levy i\ McCartee, 6 Peters, 102.
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Third. Wherever there is any doubt as to the in-

tended meaning of a word, or wherever a technical word
is employed, its signification is to be gathered from the

context, or discovered by analogy. And in any event,

words must always be interpreted according to their

relation to the subject-matter itself.^ Noscitur a sociis.

Fourth. No law will ever be interpreted against the

fundamental law of the political society which enacts

it. It ceases in fact to be a law the moment it contra-

venes the supreme law of the land. Although even it

may have been obeyed, it gathers no strength from

time.^

Fifth. Custom, wherever recognized as such, supplies

any omitted words in a law addressed to that locality.'^

Sixth. Penal laws being in their nature odious, are

always strictly interpreted, and equitably as towards the

accused. They are never extended by implication.'*

Seventh. All other laws, being favorable to parties,

are interpreted with extension rather than restriction

of meaning.^

Eighth. Statutes are to be construed prospectively,

unless there are very express words giving them a con-

trary effect.^

The date or time of the beginning of a statute is also

a matter of very grave importance, particularly in the

case of penal ones. The ancient rule in England was

' U. S. V. Curtis, 4 Mason, 282 ; U. S. v. Clark, 1 Gall. nOl ; U. S. v.

Coffin, 1 Sumner, 395; Smith v. Rines, 2 Ibid. 345.

2 Marbury v. Madison, 1 Cranch, 137; PaKsons v. Bedford, 3 Peters,

433; U. S. V. Coombs, 12 Pet. 72.

' MoKeen v. DeLancey's Lessee, 5 Cranch, 32 ; Bank of Utica v. Mer-

sereau, 3 Barb. Ch. 528 ; Meriam v. Harsen, 2 Ibid. 232.

* Andrews y. U. S., 2 Story 202; U. S. v. Sheldon, 2 Wheat. 119;

TJ. S. V. Wiltberorer, 5 Ibid. 760.

5 U. S. V. Freeman, 3 How. 556.

^ Jackson r. Van Zand, 12 Johns. 169; Hackley v. Sprague, 10 Wend.
114: Ibid. 363.
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to date the statute back to tlic^ first day of tlie session,

and persons in consfMjuence became amenable to in-

dictment for offences wbi(th, altb{)u<^h not legally in ex-

istence at the date of their connnission, were held to b(3

so by constructive application of the above rule. This

doctine is now exploded.^

In the United States, the Constitution expressly in-

hibits the passa<i^e of any ex j^ost facto laws either Ijy

Congress or State Legislatures,-^ and in most of the

States, some future day is either named in the statute

when it shall take effect, or some permanent Act regu-

lates the time for all laws to go into operation, after

their passage. In New York, every law, unless a dif-

ferent time shall be prescribed therein, takes effect on

and not before the twentieth day after its final passage

as certified by the Secretary of State.^

Of the Framing of Laws.

The authority to make laws is one of the most im-

portant trusts which can be confided to a representative

assembly. It implies confidence on the part of the

people, and skill, experience and honesty on the part

of the legislator. Unfortunately, however, neither pre-

sumption is absolute, and in practice, the duties of law-

' KinfT V. Bailey, Russ. & R. C. C. 1. "By the law of England," says

Mr. Phillimore, "until the Legislature actually interfered to alter it, every

statute had a retrospective operation to the first day of the session when it

was passed, therefore, a man who did in March an act perfectly lawful, niiirht

be punished for it by a law passed in July ; or a man who committed an

ortence in March punishable by imprisonment, might be hanged for it bv a

statute passed in August." Prin. and Maxims of Jurisp., 130.

The above rule of the common law of England was not altered until the

passage of the 33d George III., c. 13 (A. D. 1793), and was still in force

when the Constitution of the United States went into operation. This will

serve to explain the introduction into it of the ex post facto prohibition.

2 Art. 1, sees. 9 & 10.

3 3 R. S. Pt. 1, Chap. 7, Tit. 4, Sec. 12.

37
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making are largely subservient to the interests of political

majorities. Hence bills are more frequently voted upon

in obedience to partisan allegiance than to public neces-

sity ; in which cases, very little individual knovs^ledge

of their merits is possessed by legislators, and very little

scrutiny exercised even by the few competent to do so.

This is the cradle in which legislative corruption is

annually rocked, to the satisfaction of political jobbers,

and the misgovernment of the State.

Were legislative sessions less frequent, and were more

time given to an earnest and intelligent consideration of

the responsibilities devolving upon legislators, it is proba-

ble that we should have fewer laws enacted, while it is

certain that we should have better ones. But the recur-

rence of legislative sessions at short intervals, the facility

and thus the rapidity wdth which laws are passed, both

combine to induce heedlessness in their composition, as

well as indifference to the results which may flow from

their enactment. The riij^ht to make laws beinoj the

political heritage of every citizen in a republic, the knowl-

edo-e neccssarv to frame tliem is assumed to come to him

by intuition. AYhile in all the other arts of life, whether

mechanical or professional, W'hether requiring hand-

craft or headcraft, some preparatory instruction is con-

ceded to be indispensable, it is in the science of law-

making alone, that we find the principle of education

wholly ignored, and legislative babes and legislative

Nestors placed on an equal footing. This would be

deemed contrary to reason in any other department

of human labor^ and will be in this by every mind which

reflects upon the nature of the duties devolving upon

the legislator.

Every law being in the nature either of a command or

a prohibition, is a displacement of existing civil relations,

in which society, as well as individuals, have acquired
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rights; and its possibilities to work harm must be duly
estimated as well as its power to do good. Jlow, it may
be asked, can tliese thnigs be known even inferentially,

without a preceding knowledge of the legal nature and
consequences of such civil relations ? Society is an arch
built of legal and moral rights. The moment we dis-

place one of these rights we threaten the stability of

the whole structure, unless we at the same time care-

fully re-adjust their points of inter-dependence. Can
such dangers be comprehended intuitively] Or do
they not require the same degree of learning to provide
for their consequences, as was necessary to erect the

original structure ?

No writer upon law has failed to perceive the disad-

vantages to legislation arising from want of preparation

in legislators, and no one has more emphatically ex-

pressed himself upon this subject than Sir Wilham
Blackstone. This is his lan^juaffe :

—
" Indeed, it is perfectly amazing that there should be

no other state of life, no other occupation, art or science

in which some method of instruction is not looked upon
as requisite, except only the science of legislation, the

noblest and most difficult of any. Apprenticeships are

held necessary to almost every art, commercial or me-
chanical

; a long course of reading and study must form
the divine, the physician and the practical professor of

the laws; but every man of superior fortune thinks

himself born a legislator. Yet TuUy was of a different

opinion, ' it is necessary,' says he, ' for a senator to be

thoroughly acquainted with the Constitution ; and this,'

he declares, ' is a knowledge of the most extensive

nature ; a matter of science, of diligence of reflection
;

without which no senator can possibly be fit for his

office.'
"^

' Comm. voL 1, p. 8 ; Cic. de Lcoribus. 3, 18.
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But if the difficulty of correctly framing laws be even

conceded, when the matter of a new law is the question

at hand, how much greater will that difficulty not be-

come when the question deals with amendments to exist-

ing laws, many of which may have already been the

subject of legal contention possibly not yet settled, and

under whose operation large moneyed interests, or

municipal privileges may have long been exercised.

Here again Blackstone exclaims with just indignation:

"And how unbecoming must it appear in a member of

the Legislature to vote for a new law, who is utterly

ignorant of the old ! What kind of interpretation can

he be enabled to give, who is a stranger to the text

upon which he comments !" It is painful to see how

constantly the inaccurate, and therefore obscure expres-

sion of legislative intention in the wording of statutes,

has required the divining rod of judicial interpretation

to enable the public to know what their rights were

under them. The letter of the law is thus often found

at variance with its spirit, or if not actually so, at least

obstructive of the very development in legal action

which that spirit demands.

No one, for instance, who intelligently examines a

statute like the Statute of Frauds, can fail to see why,

after having been in operation over 200 years, it should

still give rise to the necessity of fresh judicial interpre-

tations, under the varying conditions of human society

requiring it at times to be regarded, now as a rule of

substance, and then again as a rule of procedure. No
modern statute has ever been subjected to such fre-

quent and conflicting interpretations. It has been over-

whelmed by commentaries and decisions, and has filled

our reports with legal adjudications to the number of

many thousands. On(^ section alone, comprising but

eighty-six words, has required 171 pages for its elucida-
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tion in ]\Ir. Benjiiiniii's TnnitLse on Sales; and the cases

cited in support of tlie distinctions noted, may be num-

bered by hundreds. These distinctions largely depend-

ent upon phraseology, have been a source of ceaseless

discussion by Courts and text-writers, in both Enghmd
and the United States, To undertake now to amend

some of its provisions without a previous knowledge of

their judicial history, would be tantamount to throwing

aside the labors of hundreds of Courts, which have

had occasion to adjudicate upon them in some particular

litigation. Yet any Legislature may, at its pleasure,

alter and revise this, or any other similarly important

statute, bringing to the work as little special knowledge,

as it would to a statute to lay out a county highway, or

to regulate the method of calling a town meeting.

It is evident therefore, that the function of law-

making being always in the nature of a tentative effort

to create new civil relations, or to re-adjust old ones,

renders it necessary, before framing any statute, that the

following facts as fundamental propositions should be

kept constantly in view:

—

1st. The necessity of such a law in order to prevent

some present mischief, or remedy some outstanding

defect in legislation.

2d. The constitutional power to pass it.

3d. The means by which it is to be operated.

4th. The rights it is to bestow or restrict.^

These having been ascertained, the next duty of the

legislator is to acquaint himself with the following his-

torical data in their chronological order, viz:—
1st, The preceding laws passed upon the same sub-

ject, in order that being statutes in jmri materia^ they

may be homogeneous and not conflicting.

' Heydon's Case, 3 Rep 76; 10 Ibid. 73 a; Mans v. Logansport R. R.
Co., 27 in. 77; People v, Greer, 43 Ibid. 213.
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2d. Decisions of Courts upon such laws, or opinions

of Attorneys-General. And in respect to the former, it

must be borne in mind that Courts take judicial cog-

nizance of contemporaneous history, and that all parts

of a statute are to be compared, with reference to the

effects of context in limiting or expanding a particular

meaning.^

3d. Debates upon them in the Legislature and reports

of committees ; as recorded in its Journals.

4th. Views of authoritative writers upon the princi-

ples animating these laws.

5th. The extent or limitations put upon them in their

personal, public or local application.^

6th. Where Acts have been lars^elv amended or

repealed, and the superseding Act refers to the one

superseded, the former must be construed as far as

possible with reference to the latter. This is a rule

which applies to all forms of revisions however desig-

nated."^

In the United States all laws made by State Legisla-

tures must, in order to have any valid foundation, con-

form to the supreme law of the land,^ by which it is to

be understood that they are to be in harmony with

1st. The Constitution of the United States.

2d. The Acts of Congress.

3d. The Public Treaties.

4th. The Constitution of the State by whose Legis-

lature they are passed.

A knowledge of these limitations becomes indispensa-

ble to the legislator, since, without them, he can never

presumptively know the extent to which his power may

' Endlich on Statutes by AJaxwell, p. 45.

2 Symonds, Mechanics of Lejiis., p. 151.

3 Ham V. Boston Bd. of Police, 142 Mass. 90 ; Andrews v. King, 77 Me.

224.

* Constitution of the U. S., Art. VI. Sec. 2.
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.act. And were bills more gen(>r;i]ly studied uudfr tlicir

facultative aspects, there would ho fewcT occasions for

vetoes, and fewer opportunities afforded for inxokin^r

judicial interpretation. It is to the special coniniittc'es,

to whom is entrusted the responsible duty of examining

and reporting bills, that belongs the duty of thoroughly

studying their legal character ; for non:> other is [)r()[)(rly

cognizable before them. To do this, and to do it well,

is a task which only those familiar with law as a pro-

fession, and therefore a science, can accurately accom-

plish ; and while even Lawyers may err, as even Judges

sometimes do, yet all the advantages in knowledge and

all the tendencies in accuracy will, under the general

law of experience naturally centre in him wlio has made
the interpretation, as well as the philosophy of law, the

object of his daily study. The framhig of a statute is

not a trivial task which any intelligent legislator can

accomplish. " It is not the idle pastime of a summer
day." It is on the contrary one of the most difficult

forms of composition, because requiring the most ex-

tensive and varied knowledge, coupled with great logical

acumen and lucidity of style.

As it is an established rule in the interpretation of

statutes that words are to be construed in their natural,

obvious and ordinary signification, it will be perceived

that a simple, and chastened style of expression is tlu^

only one which can safely be adopted in tlie framinir

of legislative enactments. Consequently, all elliptical

phraseology, and all mere ornateness of statement, in-

volving the use of metaphors, should be avoided, as

derogating to that extent from directness of speech.

The necessity for this plainness of style, apart from its

greater lucidity, is to be found in the fact that Courts

never interpret statutes according to rules of equity, views

of policy, or principles of analogy, but according as they
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can collect the intention of the Legislature by a sound

and reasonable interpretation of its language. For, as

has been well said, " the office of interpretation is to

bring a sense out of the words, and not to bring a sense

into them," and where there is no ambiguity in the

words of a statute or contract, it is to be construed

according to their plain and obvious meaning.^

It follows that where words are ambiguous, the whole

context must be explored, to discover their legal pur-

port, and in this way a forced construction is often put

upon them, tending either to cramp the original pur-

view of the statute, or contrariwise to expand it unduly.

" The test of sound technical language," says Mr.

Pollock, " is that it is capable of being put into sensible

English."^ Every one knows that the strength of lan-

guage depends upon its perspicuity ; that confusion

destroys logical effect, and that emphasis exhales through

limping expressions. Language may be brief without

being obscure, but it cannot be prolix without w^eaken-

ing its coherence. It must aim at some point and reach

it by the most direct road. The Ars Poetica of Horace

is still the best guide to lucid composition in law as well

as in letters.^

It should be borne in mind always, that there are

some radical differences between literary and legal

composition. These differences are not merely verbal,

nor even syntactical, but are much wider, and embrace

everything included in the idea of style. Hence, style

becomes an important feature in the drafting of public

• Beebe v. Griffin, 14 N. Y. 244; McCluskey v. Cromwell, 11 Ibid.

593; Potter's Dwarris, 196 and 205 n.

Essays in Jurisprudence, p. 258.

" Qui(l(jnid praecipies, esto brevis, ut cito dicta

Percipiant animi dociles, teneant(jne fideles
;

Omne supervacuum pleno de pectore manat."

V. 335.
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documents, wlierc, as in one department at least, that

of diplomacy so much depends upon conformity to

established rules of expression, and to technical mean-

ing of words. As every obscure phrase may, in such

cases, become the instigator of international differences

of a momentous character, so the chief aim of the diplo-

matic draughtsman is to employ the most exact and at

the same time elaborate language, a predicament which

often leads to paraphrase and ambiguity.

Legislative bodies, however, do not pay such par-

ticular attention to legal composition as is generally

necessary. It is only when measures of supreme im-

portance, like constitutions, are being drafted and dis-

cussed, that adequate care is given to the subject through

the appointment of a committee on style. Thus, when

the Constitution of the United States was in process of

construction, some of the most astute and erudite mem-
bers, like Morris, Hamilton and Madison were selected

as a committee on style to give the final touches to its

phraseology. And it is to them that we owe that per-

spicuity of expression, and that luminous interpretation

of the underlying intention, which has made it an incom-

parable masterpiece and model of political law.

In literary composition, we aim chiefly at elegance

and perspicuity ; force occupies but a secondary place

to ornament, and affluence of diction is permitted wher-

ever, a picturesque effect is needed. We must give

color to words in order to paint pictures with them.

No such conditions existing in the case of legal compo-

sition, the rule of its structure becomes of necessity a

very different one. . The subjects with which it deals

;

the manner in which they must be dealt with ; and

lastly, the imperative voice which must everywhere

animate the structure of a legislative enactment, all

combine to narrow the rhetorical margin within which
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it must speak its language. It is in every sense a com-

mand addressed to a community. Neither the phrase-

ology of exhortation, of expostulation, or of rogation

can be employed. As it speaks in the categorical im-

perative, it must speak in plain, concise and em.phatic

language that carries its own meaning in every sentence.

Not to be clear in expression, is to be deceitful in inten-

tion.

Hence, it admits of no coloring, of no rhetorical am-

plification, and of no implied reservation's in meaning.

It employs no metaphors, and tolerates no elliptical

phraseology. Its tone should be colloquial and uniform

throughout, and marked by as little redundancy as pos-

sible, having in view always the necessity of repeating

certain clauses descriptive either of classes of persons, of

particular subjects, or of inhibitions upon conduct. The

only emphasis permissible is the emphasis of repetition.

Therefore, the rules of brevity and clearness require

that every law should suggest nothing but what it

states, and imply nothing it does not express.

Legal composition in its broadest sense includes

statutes, ordinances, and by-laws of corporations, canons

of churches, rules of courts, treaties between nations,

judicial documents of every kind, also conveyances and

pleadings. In every one of which class of compositions

the law of precedents, the rules of convention, and the

whole body in fact of the unwritten or common la)v, as

well as of the statute law, must be kept constantly in

view.

Anciently statutes were not punctuated, and as they

were read without stops, it became necessary to deter-

mine the relation between particular clauses by the

context. The modern style of composing them with an

appropriate punctuation, enables them to be read dis-

tributively as well as collectively, and thus to give to
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each sentence its proper wei<^lit and interpretiitiun.

Thus, in State v. Underground Cable Co.,^ which arose

upon a proviso to the effect that, '' this Act shall not

apply to railway or reli<^ious corporations, or [)ur('ly

charitable or educational associations, or manufacturuby

companies or mining companies carryhyj on Easiness in

this State ;" the (piestion mooted was whether the re-

striction extended to mining companies only, or to manu-

facturing companies as well, and it was conceded that

if there had been a comma after " manufacturing com-

panies," the proviso in its effect on such companies

would not have been confined to those carrying on

business within the State. Again, in U. S. v. Isham,^

it was hekl that the words " memorandum^ c7/6c7j,"

which occur in that part of the schedule of instruments

required by the statute of June 30, 1864,'^ to be

stamped, and was so printed in the statute books, should

read memorandum-check with a hyphen instead of a

comma.

Generally speaking, punctuation is not allowed to

control the plain intent of a statute, not being con-

sidered any part of it. Yet, as all the cases show in

which it has been made the subject of an issue, punc-

tuation is so far a grammatical and indispensable adjunct

to the perfection of verbal composition, that it is con-

stantly resorted to by courts to discover the true mean-

ing of an ambiguous sentence. Its part in the mechanics

of framing laws, is too important to be overlooked as a

guide in the interpretation of legal phraseology.

' IS Atlantic Reports, 581.

2 17 Wall. 496, 502; Comm. v. Shopp, 1 Wood. Ponn. Dec. 123, 129;

Hammock i'. Loan & Trust Co., 105 U. S. 77; Hamilton v. Steam-

boat Hamilton, 16 Ohio N. S. 428; Gushing v. Worrick, 9 Gray, 382; U.
S. V. 3 R. R. Cars, 1 Abb. U. S. 196 ; Squire's Case, 12 Abb.' Pract. N.
Y. 38 ; Gyger's Appeal, 74 Penn. St. 42.

^ 13 Stat, at Large, p. 298, § 158.
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The omission to repeat a descriptive word in the title

of an Act, occurring at some advanced stage of its pas-

sage, and when its designation by number on the calen-

dar of the House, is otherwise so well preserved as to

maintain its identity, is not considered fatal to its

validity.^ And where part of a statute is judicially im-

peaclied and declared to be void and inoperative, the

remainder may still be enforced as a distinct and dis-

tinguishable part, having all necessary legal attributes

of its own. This is the advantage secured by construct-

ing a statute of homogeneous parts, the removal of any

one of which only affects its derivatives, but need not

inevitably destroy the entire structure. The chief fact

to be kept in view in the mechanics of legislation is, that

every statute should be so framed as to be able to rep-

resent, under a logical interpretation, both the reason of

the law and the intent of the legislator. Under this

test it would never need any authentic interpretation,

but only a doctrinal or grammatical one, according to

the issue raised by the circumstances of any given case.

If we add to this the historical element, or that explain-

ing the previous condition of the law, and the change

made in it by the new law which is the subject of inter-

pretation, we shall then be able to trace the position of

that particular statute in the system of jurisprudence of

which it forms a part. This mode of constructing a

statute is based upon the system of Savigny, and though

originating with his doctrines of interpretation by analy-

sis, supplies the true elements of synthesis to be util-

ized by the legislator.

Preambles, being now almost entirely dispensed with,

it is unnecessary to enter into any extended examina-

tion of the part once played by them in English statutes.

1 Walnut V. Wade, 103 U. S. 691 ;
Larrason v. Peoria, Atlanta & De-

catur R. R. Co., 7 7 111. 11.
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Parliament, formerly, was in the habit of iiidulgini^

itself in ratiocinative preambles, by way of argument

to justify its action before the nation in passing some

particular statute. These yu'eambles were exceedingly

lengthy, comprising very often narratives of events sup-

posed necessary, in order to explain the occasion for

such a statute, coupled with a running exposition of

its intent. Some of these introductory remarks have

become historical for their peculiarity of style and am-

plitude of statement, and have made the statutes with

which they are associated shining landmarks in history,

as well as legislation. For instance, the account of the

Holy Maid of Kent, in the 25 Hen. 8tli, cap. 12, occu-

pies by way of preamble 280 lines of the size of a folio

page, while the statute itself is comprised in 53. The
gunpowder plot is unfolded in 3 Jac. 1, cap. 1 and 2.

The recital of the Duke of Marlborough's Victories, in

the 3d and 4th Ann., c. 4, and in the 5th Ann., cap. 6,

are further illustrations of this now obsolete custom.

The most remarkable preambles are to be found in the

reign of Henry VIII. The last of the English statutes

which contains a long, legal argument is the 3d Geo.

4th, cap. 92. In like manner, the history of steamboat

navigation in the United States may be traced through

the legislation of New York, in the various statutes

granting rights of navigation to IMessrs. Fitch, Livings-

ton, and Fulton.^

Titles.

Although the title of an Act is no part of it, and has

been frequently so declared by courts, they have not

hesitated, whenever the enacting clause has been either

1 Chap. 55 of 1787; Ibid, of 1798; Ibid. 94 of 1803 ; Ibid. 165 of 1807
;

and Ibid. 248 of 1815.
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doubtful or too general, to resort to it for explanation

and guidance in restraint of its generality.^ Therefore

titles should distinctly recite what the particular sub-

ject of the law is, otherwise, as was formerly the custom

in New York, many subjects, the most disconnected and

unrelated, are likely to be jumbled together in one

statute and under a single title. This afforded such an

opportunity for fraud in the enactment of private and

local bills, that the method was finally prohibited by the

Constitution of 1846, ordaining that "no private or

local bill shall embrace more than one subject, and that

shall be expressed in its title."

In order to prevent concealment of the subject-matter

of any Act by a misleading title, nearly every State in

the Union has introduced into its Constitution some

guardian provision against it. These prohibitions

against promiscuousness of subjects in one enactment,

apply as w^ell to special as to general legislation, and in

either case, are intended to defeat any attempts to ob-

tain, surreptitiously, special privileges or advantages for

persons or corporations under color of some alleged

benefit to the public. It has been found that the only

way, therefore, in which to meet and to defeat statutes

seeking to introduce discriminations in favor of certain

persons or classes of interests, is to compel them openly

to declare in their titles the object in view. Then the

legislator is made fully aware of what he is asked to

promote, and can govern himself accordingly under his

responsibilities to the public.

Without repeating in detail these constitutional pro-

» Myer v. AVestern Car Co., 102 U. S. 11; Comra. v. Marshall, 69

Penna. 328; Jackson v. Gilchrist, 15 Johns. 89; Field v. Goodinpr, lOg

Mass. 313; Henry y. Estey, 13 Gray, 336; Arnot v. McClure, 4 Denio,

40; Tuthill v. Tracy, 31 N. Y. 157; Endlich on Statutes by Maxwell,

§ 63, and cas. ci.

* Art. 3, § 16 ; People v. Supervisors of Chautauque, 43 N. Y. 10.
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visions, which may bo found in lliclr ap[)r()piiato places

in the Revised Statutes of the various States, it will he

sufficient to say that they all agree in the one idea of

requiring unity in the subject. However verbally ex-

pressed, their general phraseology similarly directs that

every bill or law shall embrace but one subject, and

which subject shall be expressed in the title. These

words expressed in the imperative, and relating to a

duty of the legislator to the State, cannot be regarded

otherwise than as mandatory. All legislation must be

in conformity with them, and any law passed in viola-

tion of their command is liable to be declared void, not

only as to those objectionable portions which overrun

the title, but also as to those other portions which, not

being separable from them, may have operated as a

" rider" to their passage.^ Thus a word of wide signifi-

cance like ''regulate,'^ '-'provide,'' '' undertahe,'''' ''alter,'''

when coupled with powers conferred, unless qualified

by a recital of the particular direction and extent, or

the precise circumstances under which such powers can

alone be used, might easily mislead the Legislature.

For, while the body of the Act might express its object,

the title might disguise if not absolutely conceal it.^ It

is not sufficient, therefore, that a subject be expressed,

but it must be the true and actual subject, and this can

only be ascertained by a comparison of the body of the

Act with its title. The character of an Act is to be

determined by its provisions rather than by its title.

^

Enacting Clauses.

A brief analysis of some of the technical difficulties

which lie in the path of the legislator in the drafting of

1 People ex rel. Failing v. Commissioners of Highways, 53 Barb. 70.

2 People V. O'Brien e( nl., 38 N. Y. 193.

3 People V. McCann, 16 N, Y. 58.
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statutes, will serve to show the extreme care necessary

for a correct expression of any written law. Ordinary

skill in composition will not of itself suffice for this

purpose, nor does even judicial experience always protect

against errors in the framing of enactments. As an

example of this may he cited the instance of Lord

Lougliborough who, after having served as Lord Chan-

cellor, drew up a law against young men of fortune

granting annuities in their minority, to the ruin of their

fortunes. The Act was repealed on account of inaccu-

racy in wording, and the repealing statute has been

explained by three subsequent Acts.^

In drafting statutes describing offences, a wide margin

exists for erroneous definitions ; thus the distinctions

between larceny and embezzlement have given rise to

some very subtle conflicts of opinion. In one case in

New York, the captain of a canal boat having pig-iron

for freight, sold and converted to his own use a portion

of the same. He was indicted for larceny, but acquitted

on the ground that the offence was embezzlement. He
was then indicted for embezzlement and convicted. But

upon appeal, the conviction was reversed, the Court

holding the offence to be larceny. Thus he was once

convicted and twice acquitted of the same technical

offences, under two different interpretations of a statute

by the highest Courts.^

The framing of statutes in England, has accordingly

been surrendered into the hands of special draughtsmen

skilled in such labors, and accustomed to the use of a

style not elsewhere to be acquired. Nothing of a

similar kind appears to have been done in the United

States, the function of the engrossing clerks being

limited to copying bills passed, verbatim, including

* Lieber's Hermen., p. 21 n.

2 Nichols V. People, 17 N. Y. 114 ; Coram, v. Adams, 7 Gray, 43.
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omitted and misspelt words, and defective punctnation.

Under Art. M of the first Constitution of New York
adopted in 1777, a Council of Revision was created,

consisting of the Governor, Cliancellor and any two
Justices of the Supreme Court, to whom all bills were
submitted for approval before receiving the signature

of the Executive. These bills niiglit be returned un-

approved to either House within ten days, with objections.

But the same might nevertheless be passed by a two-

thirds vote. This Council continued to exist until

abolished by the Constitution of 1821 which leaves the

sole power in the hands of the Governor, and the reasons

given in the Convention for tlie abolition of this body,

were, that the same line of distinction which governed
parties in the Legislature, in the passage of bills, uni-

formly marked the decisions of the Council.^

The direction, however, in which more particularly

our present inquiry lies, is not that of valid enactments,

so much as that of the grammatical and historical pitfalls

into which legal compositions may easily lead us.

Thus, the careless use of the ellipsis in the omission

of important connective words ; or, hypothetical ex-

pression of the alternative, in clauses relating to con-

tingent events and their consequences ; the abuse of

the parenthesis in introducing explanatory conditions

by way of limitations, and overlooking the rule that a

limiting clause is to be restricted to the last antecedent.^

Again, the employment of abstract words in contra-

distinction from specific ones describing distinct acts

and concrete examples ; the transposition of words like

current expenses of the year, instead of expenses of the

current year ; revenue laws instead of laws for raising

revenue, or, the repetitious use of negative expressions

' Debates of the Convn. 1821, p. 37.

2 Gushing V. Won-ick, 9 Gray, 385.

38
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and synonyms ; the wrongful employment of the sub-

junctive mood m the place of the indicative, not to

mention particular words like "lY," ''and,'' ''or,'' and

"may;" "in" instead of "lulfhin" or "into" all which

being difficult to use rightly at particular times and in

particular places, have given occasion for varying judicial

interpretations. Thus an Act of Massachusetts of 1855,

provided that " the real and personal property of any

woman who may be married in this Commonwealth,

and its rents, issues and profits shall remain her sole

and separate property," etc.; and it was held to apply

to the case of a woman who with her husband had their

domicil in that Commonwealth at the time of theii

marriacje, althousfh the marria«;e was solemnized out of

the State.

^

These are the things which constitute obstacles to

lucidity of expression in legal composition, and to avoid

them as far as possible, should be the aim of the legis-

lative draughtsmen. As before said, laws should be

written in a style in which words express a meaning

rather than suggest it, and from which a sense can be

directly extracted consistent with the underlying in-

tention.

A defective arrangement of pronouns and their ante-

cedents, is a frequent source of confusion in the inter-

pretation of a statute, more particularly so, when these

pronouns occur in dependent clauses which suspend the

sense. Notwithstanding the fact that proximity does

not always decide the connection between the pronoun

and its antecedent, it is still necessary, for lucidity of

expression, that they should not be placed at any great

distance apart. In legal composition, it is better to

repeat the antecedent, in order to leave no doubt as to

the person intended. Unless this be done, ambiguity of

1 Woodbury v. Freeland, 82 Mass. 106.
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expression will be caused by pronouns bein<^ so phiced,

tliUt they will admit of a double, or uncertain relation.

Thus, in the Revised Statutes of New York, Tart 2,

Chap. 8, Tit. 3, Sec. 8, relating to Guardian and A\'ard,

it is recited that " Before appointing any person guar-

dian of a minor, the Surrogate shall require of such

person a bond to the minor, with sufficient security, to

be approved by him,'' etc. etc. Now who does Jilm

refer to] To the minor or to the Surrogate'? In the

sentence it stands nearest to the word minor, which

according to grammatical construction is its anteced(^nt.

Yet the legal sense requires that it should refer to the

Surrogate. Why then should not the legal sense be

expressed in a grammatical way ] It is better at times,

therefore, to resort to repetition rather than to fail in

precision of meaning.

Qualifying words like adjectives and adverbs are,

also, frequently misleading, by reason of the limitation

in definition which they affix to the word qualified. In

the construction of that provision of the New York

Code of Civil Procedure relating to allowances addi-

tional to costs, in " difficitU and extraordinary cases^''

there are already over twenty decisions defining the

judicial meaning of these words. So, with such terms

as '' suhstantkd ri(flit^'' " reasonable care^'^ " deliberate in-

tent^'' '^ negligent^'''' none of which can have any abso-

lute meaning, because they are all terms expressive of

relation^ consequently varying with the circumstances

to which they are applied.

And the same is the case with explanatory words

introduced to exemplify a definition broad enough to

include an entire class. Thus, in Comm. r. Whitney,^

which arose out of an indictment under the statute to

punish common drunkards (no other but intoxicating

» 11 Gray, 477.
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liquors being mentioned in such statute), it was held

that evidence of habitual intoxication from the use of

chloroform, would not sustain the indictment. In other

words, that a chloroform drunkard was not a statutory

or common drunkard, and could not be punished under

that designation.

In like manner the term spirituous liquor has been

variously interpreted, according either to its chemical

constitution, or its effects upon human beings. The in-

terpretation has often been made to depend upon the

context. Thus, in State v. Oliver,^ it was held that

" cider or crab cider" (regardless of its age) " is not

spirituous, nor of a like nature as wine, ale, porter, or

beer," the Court resting its distinction upon the process

of " distillation" as the distinguishing feature, and not

upon the presence of alcohol alone. The learned judge

who rendered this decision evidently overlooked the fact,

that there is no chemical difference between the alcohol

of fermentation and that of distillation, except in the

percentage of combining water; one alcohol being

merely a rectification of the other by evaporation of

its water.

So difficult is it at times to use such words intelli-

gently, and to interpret them rightly when in litiga-

tion, that a question recently arising in Pennsylvania

under a lease, giving a party the sole and exclusive

right of mining and excavating for petroleum, rock,

or carbon oil, or other *' volatile substances," as to

whether this latter clause included "natural gas," the

Court below lield that it did not, inasmuch as gas was not,

either in the popular or the chemical sense, a " volatile

substance." On appeal, it was held that these words

had no well-defined legal meaning ; that they created

an ambiguity, and that their construction became a

' 26 W. Va. 422.
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mixed question of law and fact, in which the Court,

and if necessary the jury, must have the aid of scien-

tific men.^

There is a chiss of words wliicli, from their very

nature, are unsusceptihle of precise or definite meaning,

because they describe neither facts nor tilings, but

merely inferences varying with the circumstances under

which they are drawn. They are matters of personal

opinion upon a state of mutable facts, that may be, and
often are, differently interpreted by different minds.

Such, for example, is the adjective " reasonable," which

has no fixed standard of meaning when applied to such

facts as time^ distance^ compensation^ cause, or cause to

heJieve. What is reasonable in relation to any one of

the above facts under certain circumstances may, by a

change in those circumstances, become unreasonable.^

The same difficulty of indofiniteness attaches itself to

the adjectives " substantial,"^ as applied io justice, error,

rights, facts, notice, claim; to '' proper, ^^
^' appropri-

ate,^'''^ and other words expressive of changes in approxi-

mate adaptation to particular circumstances.

Similar inherent difficidties accompany words ex-

pressing degrees of quality in substances, like sound,

fir7n, inflammable, intoxicating, poisonous ; or inhuman

conduct like malicious, murderous, criminal, dilatory ;

or again words relating to seamns, or hours of the

day, like dawn, Urlliglit, fall, winter, spring ; or refer-

ring to color or liealtli, or mental states. Now, inas-

much as there is no such thing as absolute language,

and every law must express its commands in words of

relation, it is better for the sake of precision to speak

1 Ford et al. v. Bnclianan, 111 Ponii. St. 31.

2 Campbell v. Woodworth, 24 N. Y. 304; Toland v. Sprafruo, 12 Peters,

336; AVijrnrins v. Burkham, 10 Wall. 129; Toof v. Martin, 13 Ibid. 40.

8 Allard v. Lamiraude, 29 Wis. 510.

* U. S. V. Keese, 92 U. S. 214.
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in general terms leaving courts to apply the principle to

particular instances by analogical reasoning, than to

qualify the principle by specific instances which narrow

its application to those enumerated cases.

This is particularly necessary in criminal statutes, as

they must be strictly construed, and it is always condu-

cive to accuracy in their interpretation, as well as to

facility in their enforcement, to define the crimes which

the particular law declares to be such, together with

the times and places which shall constitute an aggra-

vating: circumstance in their commission. But statutes

which may be liberally or equitably construed, do not

call for such precision in their phraseology, since, in

cases of ambiguity of expression courts will seek for

a channel of interpretation through the maxim, noscitur

a sociis.

The introduction of illustrations, by way of explana-

tions of the intended purport of a statute, is calculated

to mislead at times, by creating a different scale of

meaning in its different parts. The employment • of

mathematical proportions, as a means of establishing

statutory qualifications in substances requiring licenses

for their sale, is a common instance of this kind. The

subsequent use of adjectives denoting degrees of ap-

proximation to these arbitrary standards, gives oppor-

tunity for variety of interpretation and conflict of opin-

ion, in matters that should be intelligible without the

aid of experts. And where descriptive words constitute

the very essence of an Act, any mistake which renders

them incapable of being applied to the particular sub-

ject intended, destroys its efficiency.^

So, too, the use of general words after a number of

particular ones, is uncalled for by any ordinary neces-

sity. A mention of the particular persons or things

^ Blanchard v. Spraguc, 3 Sumn. 279; Comin. v. Evans, 132 Mass. 11.
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having been made, there sliould be no need of incbidiiig

any others by an all-endjracing chaise which creates an

indefinite chiss. The rule of construction for such cases

makes general words a[)[)ly to the particuhir ones which

they follow, or the things tliey refer to, whicli are

ejusdem generis} Tiiis renders them largely surplusage.

Even such common phrases, also, as food^ niedlc-hihe^

person have given rise to many conflicts of opini(jn in

the interpretation of statutes.

The moral of these examples is easily perceived. As

all public acts are addressed to classes of persons, the

important point in mentioning a class is not to add any

definitions under it, since such dc^finitions act as terms

of exclusion for all outside of them.

Sufficient has now been said upon these points to

show that they play an important part in the mechanics

of legislation. They belong logically to the mens legis,

or letter of the law, forming the essential structure

through which the ratio legis, or spirit of the law, can

be applied to existing necessities.

Passing to the next topic which claims our attention

we come to that of

—

Amendatory and Repealing Statutes.

Many new statutes having the effect either to amend

or to repeal existing laws, familiarity with the opera-

tions of these laws, and the consequences produced by

them upon the rights of persons and of property, should

be obtained before undertaking to alter them. No one

can be competent to disturb, even for purposes of a

better adjustment, nn existing system of legal principles

until he has fully studied its operations, under the light

1 U. S. V. Weisc, 2 Wall., Jr., 72; U. S. v. Coombs, 12 Pet. 72; Che-

garay v. Mayor, 13 X. Y. 220.
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of practice and judicial determinations. When we
remember that society is always in a fluent state, and
civil rights are daily seeking enforcement under con-

stantly varying circumstances, we perceive why atten-

tion must always be given to the protection of each

class of rights, which the amendment or the repeal seeks

to afl'ect.

Hence, rights that are perfect, and rights that are

inchoate ; rights in possession and rights in expect-

ancy, as determined by constitutional limitations and

judicial decisions; or, in more general terms, both legal

and equitable rights are to be duly weighed and con-

sidered, in all contemplated amendments or repeals of

statutes aff"ecting the operations of such rights, as at-

tached either to persons or property. It becomes an

imperative necessity, therefore, that rights in contro-

versy and undergoing interpretation in any judicial

forum, should be left to its decision, under existing

principles of law and rules of procedure obtaining

therein, at the time when such proceedings were inaugu-

rated. This precaution in legislation is a right due to

the citizen who, in good faith, may have commenced
any civil suit, or answered one, or pleaded to an indict-

ment under an existing law.

So, too, when rights to property have become vested

in any one in present possession, there are obligations

thence imposed upon the Legislature not to disturb the

quiet of such tenures. The general rule being that

statutes shall be construed as prospective, it follows that

when the effect of a retroactive construction would be

to destroy a vested right, the construction must be

prospective.^ It must be borne in mind however in

J Sedprwick Stat, and Const. L., 161 ; Matter of Prot. Ep. School, 58

Barb. 161 ; People v. Supervisors, 63 Ibid. 83; Peoples. Carnal, 2 Selden

463.
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connection with this principle and us ji quahfication to

its application in practice, that interests in expectancy

are not always to be regarded in the light of such abso-

lutely vested rights, that no L(^gislature can disturb them.

Acts of legislation are not violations of such rights until

the latter at least are 'mltiate and have begun to take

effect, " and if," in the language of one of the New
Hampshire Courts, " before the rights become vested

in particular individuals, the convenience of the State

procures amendments or repeals of those laws, those

individuals have no cause of complaint. The power

that authorizes or proposes to give, may always revoke

before an interest is perfected in the donee.^

AVith these exceptions, relating to rights that are

mostly contingent, like those of doicer, descent, tenure

of office, corporate francliises and to particular remedies,

the principle of protection against legislative interference

is afforded to all forms of vested rights, as a matter of

public conscience, the good faith of the State being

presumptively pledged to the support of those legal con-

ditions which its laws have encouraged. Hence the

dogma of non-interference.

It is for these reasons therefore, and in obedience to

the provisions of the Constitution forbidding the passage

of any laws " irnpairing the ohligation of contracts,^'' or

of any statutes in the nature of ex post facto laws, that,

whenever any existing law is to be repealed, or so

amended, as to seriously disturb its provisions and to

affect vested rights, some provisos, or exceptions, should

be made in favor of contracts or transactions arising out

of it, and still pending, or undetermined at the time of

such repeal or amendment.

' Per Woodbury, J., in ISIerrill v. Shorbnrno, 1 N. H. 214; Rich v.

Flanders, 39 N. H. 304; Cooley Const. Limit., pp. 359-362.
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Hence every repealing statute should except from its

operation the following things, viz:—
1st. Any act done or right accrued, or established,

or any suit or prosecution, or proceeding had, or com-

menced in any civil case, previously to the time when

such repeal shall take effect.

2d. Any offence committed, or penalty or forfeiture

incurred, or any suit, prosecution or proceeding for an

offence, or for the recovery of any penalty or forfeiture,

pending at the time when such repeal shall take effect.

3d. Any appointment made, or office held by virtue

of any such statutory provision.

4th. Any deed, contract, security, act, matter or

transaction, executed, made or done by virtue of such

existing statutory provision.

But every such act, right and civil suit, prosecution

or proceeding; and every such offence, penalty, for-

feiture and penal suit, prosecution or proceeding ; and

every such appointment or office, and every such deed

should remain, as if such statutory provision had not

been repealed, and in all respects subject to the law in

force for the time being after such repeal.^

In the United States, under the restrictions above

enumerated, it has been held without exception, that a

Legislature may give a retroactive or retrospective effect

to a statute, provided it be not an ex j^ost facto law

aggravating a crime, increasing its punishment, or alter-

in or lejral rules of evidence.^ Nevertheless, as laws are

generally intended to have a prospective operation, and

Courts will S.0 adjudge them unless their language

imperatively demands an opposite construction, it may

be said that retrospective statutes are as a general thing

objectionable, in that they conflict with established

^ Gael on Le.fral Compos., p. 224.

2 Calder v. Bull, 3 Dallas, 386 ;
Ilartung v. People, 22 N. Y. 95.
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principles upon which rules of practice liave been built.

They often, in this way, disturb many riglits, while

undertaking to vindicate a few.

In relation more particularly to statutes impairing

the obligation of contracts, as distinguished from v,x

jpos^ /ac'^o laws, care must be taken to discriminate be-

tween the contract itself and its obligation. It is the

obligation of the contract which the Constitution pro-

tects, and not the contract itself. This obligation is the

lex loci^ the municipal law of the place binding the

parties where the contract was made, and under which

it is to be executed. The inviolability of this obliga-

tion is accordingly protected, because the rights of par-

ties have become vested under it in the form of existino:

obligations, and correlative duties have sprung out of

them which each must discharge towards the other.^

It is hardly necessary to remark that the doctrine of

vested rights applies chiefly to that class of statutes, in

which a surrender of rights is made for the purpose of

permitting the formation of contracts under them. Such

statutes become in their nature and application (/rants

for a specific purpose, and as such, parties acting under

them in good faith will be protected against legislative

interference. In the language of Chief Justice Marshall,

"A grant in its own nature, amounts to an extinguish-

ment of the right of the grantor, and implies a contract

not to re-assert that right. A party is, therefore, always

estopped by his own grant.
"'-^

In the presence of these legislative pitfalls, it cannot

be too often repeated that amendatory and repealing

statutes should distinctly state the title of the Acts

amended or repealed by them ; and also, for greater

1 Ofrden V. Saunders, 12 W^lietit. 213 ; Sturges v. CrowninsheW, 4 "Wheat.

122; Bronson v. Kinzie, 1 How. .311.

* Fletcher v. Peck, 6 Cranch, 87.
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defiiiiteness, the number of the particular section

amended or repealed. Such amendatory statutes are

governed by the same rules as other Acts, in respect to

the unity of the subject embraced in their titles. They

must not disguise amendments under misleading state-

ments of purposes.^ Varieties of amendment, in the

nature of revisions, consolidations, or codifications of

many statutes in pari materia^ may be treated as a new

enactment thereon ; and it is usual to append to them

a clause repealing all past Acts inconsistent with their

provisions. The titles of these consolidating statutes,

whether designated as revisions or codifications, may,

from their generality of purpose, accordingly embrace

under one head the entire class of subjects to which

they refer ; as, for instance. Banking, Insurance, Rail-

roads, Civil or Criminal Procedure, etc.

But the most insidious and misleading of all enact-

ments, those in fact whose surreptitious character needs

most to be vigilantly scrutinized, may be described for

want of a better designation as eivjraftbuj or extending

Acts. By this term is to be understood such statutes

as incorporate into, and make part of their substance

existing laws, by mere reference to them, and extending

their application to the newly enacted law. Now, in-

asmuch as these engrafting i\cts, unless they insert the

existing law, or part thereof, which is to be deemed a

part of their substance, do not always disclose upon

their face the extent to which they affect public or pri-

vate interests, they may easily entrap legislators into

voting for their passage by misconception of their ulti-

mate scope and intent. Tliis danger has been provided

for in the Constitution of New York (Art. III., § 17),

which forbids the passage of -such Acts, except when

' Stewart v. Father Matthew Soc, 41 Mich. 67.



TUE MECHANICS OF LEGISLATION.* 605

the existing law, or part referred to, is inserted in

them.^

The Framing of Statutes.

Every law can have bnt two objects in view, viz:

—

1st. To describe some person or thing upon whicli, or

through which, it is to operate ; and

2d. The means or instrument through which its objects

are to be attained. It is through these two avenues

alone that tlie purpose of any law can be accomplished.

Legal relations may be said to consist of rights or

privileges on the one part, and duties or obligations on

the other. These subsist between i^ersons^ either di-

rectly or through the agency of things. The practical

effect of such relations is to create rights and duties as

correlative conditions. Hence, as has been truly said,

a single man existing on the surface of this earth would

have certain physical powers over external things, but

no legal rights.^

This springs from the fact that natural law is not in

itself legally authoritative, except when recognized and

supported by the power of the State. In order to be

judicially operative, it must first be incorporated with

positive law.

In whatever light we view ririhff^^ as affected by the

will of the State expressing itself through positive legis-

lation, we find them always considered with relation

either to a snhject or object.

Persons, as subjects of rights, may be either the

agents or ohjects of action, while things can only be the

objects, either of rights or of actions. Things can have

no rights in themselves dissociated from persons, be

• People ex rel. MoConvlll v. Hills, 35 N. Y. 449.

^ Reddie's Inq. Elein., p. 171.
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cause right implies, as its correlative, duty, and there can

be no idea of duty apart from a moral being to dis-

charge it. Therefore, the rights of things so called,

when applied to property, means simply the rights of

persons considered with reference to specific things ; for

all municipal law, when reduced to its ethical founda-

tions, must be in its very nature personal.

Varieties of relation between men may, indeed, give

rise to differences in the application of laws to them

by inclusion or exclusion ; but this is a fact affecting

the classification only, and not the foundation of laws.

And these distinctions being of universal recognition

are admitted in international as well as municipal law.^

" Certain laws," says Hobbes, " are addressed to all citi-

zens indiscriminately ; others to certain districts of

country ; others again to certain classes of men, and

others, sometimes, to a particular individual."-

Another point of great importance in framing laws

is, that of constantly keeping in view the constitutional

or absolute rights of persons (as described or defined in

the organic law of the State), in contradistinction from

their relative rights, in respect to other persons owing

corresponding obligations ; or again, in their relations to

the supreme power of the State as its ministers, trustees,

or ])ubhc agents. The two former may be called their

private rights, the latter \\\e\x public rights. The former

are founded in natural rights and positive laws con-

joined ; the latter rest solely upon constitutional pro-

visions, or statutory enactments.^

In the United States, original sovereignty is always

assumed to have its fountain-head in the peo^>?e, although

1 Story, Conflict of Laws, sec. 51 ; Bowyer, Univ. Pub. L., pp. 144-7.

2 Hobbes, Leviath. De Civitate, cap. xxvi,

3 Austin, Prov. Jur., appendix 24-5; Mackeldy, Comp. Mod. Civ. L.

Introd., sec. 15, 16.
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a qualified sovorcMgiity is delegated to tlie law-making

branch of tlie governnKMit, as r(^presentative of that

people acting in a legislative capacity. Ilcnre, the

name of the anthority from wliich any law emanates

mnst always be stated. The ena(;tinii; chmse of a statnte,

the precise language of whicli ditfers in many of the

States,^ needs to be stated but once, as it is present by

implication at the beginning of evt^-y new paragraph.

Congress by Act of February IG, 1871, has forbi(hlen

its use in any section of an Act or Resolution of that

body, except the first, ^ The enacting clause of all Acts

of Congress reads thus :
" Be it enacted by the Senate

and House of Representatives of the United States of

America, in Congress assembled."

In the State of New York it reads :
" The people

of the State of New York represented in Senate and

Assembly do enact as follows :"

—

In Massachusetts it reads: "Be it enacted by the

Senate and House of Representatives in General Court

assembled, and by the authority of the same."*^

In Maine it reads :
" Be it enact(Ml by the Senate and

House of Representatives in Lecjl^latnre assembled."

In Connecticut it reads :
" Be it enacted by the

Senate and House of Representatives in General As-

sembly convened."

In New Jersey it reads :
" Be it enacted by the Senate

and General Assembly of the State of New Jersey."

And in different States the enacting clause differs

with the differences in the appelhition of their legisla-

tive Houses, as designated in tlie Constitution. In

England formerly, and before tlie successive revolutions

which gave Parliament a preponderating voice in legis-

lation, statutes ran thus : " The King commands" or

' See tlie various State Constitutions and Revised Statutes.

2 16 Stat, at Large, 431 ; R. S. § 9.
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the King wills ; or " Our Lord the King hath ordained,"

but without mentioning the consent of the Commons.

Now they read thus :
" Be it enacted by the Queen s

most Excellent Majesty, by and with the advice and

consent of the Lords spiritual and temporal, and Com-
mons, in this present Parliament assembled, and by the

authority of the same," etc.

Having thus unfolded in a general way the principles

upon wliich rest the legal reasons of all positive laws,

w^e are next brought to consider their structure, as an

exponent of the legislative will expressing itself through

the phraseology of an enactment.

The three fundamental propositions to consider in

connection with any proposed law are : firsts its neces-

sity ; second^ its expediency; third, its adaptability to

existing constitutional limitations. The answer to the

first of these propositions is to be sought for in the his-

tory of past legislation upon the same subject, and in

the judgments of courts pronounced in cases relating

thereto. The answer to the second is to be found in

the general or public demand for such a law as a matter

of local policy. The answer to the third is to be ob-

tained through a proper apprehension of the spirit, as

well as the letter of the State Constitution. Hence,

apart from distinct and enumerated limitations prohibit-

ing certain acts, all laws which are hurtful to the in-

terests of Christianity, morality, or are against public

policy must be considered, by implication, as forbidden.

^^'henever such laws are enacted, it is the duty of

courts before whom they may pass in revision to declare

them null and void.^

The person or tJilmj through which a law operates is

called the legal subject.

^ Bonham's Case, 8 Rep, p. 118; Sedgwick, Const. L., p. 125.
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The duty ciijoiiicMl, or the prohibition announced con-

stitute its kfjal action.

The legal subject describes the extent and instru-

ment through which the law acts; the legal ohject

defines the character per se of the law ; i. e., whether it

be a criminal, equitable or personal statute. In other

words, whether the law is of universal application, or if

not, then what are the particular cases to which such

legal action is limited, and the conditions which must

precede its operation. The nature of any particular

law will be seen to turn therefore upon its legal action,

or commandment, as the one great object of all its func-

tions ; while at the same time the legal subject defines

the extent and instrument through which these func-

tions are to be accomplished.

Correct legislative expression requires, that the legal

action should appear as early in the phraseology of the

law as possible. If this can be done in the first, or second

sentence of an enactment, it announces at once its nature,

and prepares the way for a concise and discriminating

development of its subsequent terms and conditions. By

closely adhering to this rule, no errors need occur in pro-

perly adjusting, according to the needs of existing circum-

stances, either rights, privileges, powers, obligations or

sanctions. Lucidity and precision in statement are the

best protection against ambiguity and confusion of mean-

ing ; and in order to secure these chastening qualities in

style, the draughtsman should have mastered the founda-

tions of the subject before attempting to formulate it in

legislative language. When he has accomplished this

preparatory task, the subsequent labors of composition

will be light and orderly. " Cid lecta potenter erit res,

7iec facundia deseret hunc^ nee lucidus ordo.^^

It is never necessary to declare by statute what

are known as absolute rights, since whatever does not

39
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infringe the natural or moral law, and is not inhibited

by the civil authority, is permitted. But inasmuch as

every law contemplates a benefit to some person or com-

munity, it becomes necessary to distinguish between 1st

a rights which is an absolute grant to one, or to many

;

2d ii privilege which is a concession to a limited number

of persons to do certain acts ; and 3d a poicer^ which is

a trust confided to one or more persons for the benefit

not of themselves, but of others.

Whenever either a right, a privilege, or a power has

been granted or created by the supreme authority in a

State, there ensues, by implication, a corresponding obli-

gation upon all citizens to regard the same as imposing

conditions pro hoc vice upon them. No mention of such

obligation, and its corresponding duties, need be made in

a statute, for they follow as of course. The law being

a rule of conduct prescribed for all, need not furnish a

commentary upon itself. If properly written, it should

explain itself as well by implication, as directly. It

becomes then the rule of conduct for all, or in the lan-

guage of the civilians it is norma agencli, as contra-dis-»

tinguished from facultas agemli.

In view of the great importance of the legal suhject,

which, for convenience sake, is sometimes spoken of as

a thing, meaning thereby some right, privilege or power

enjoyed by a person in respect to some thing, as for

instance an estate in fee ; for years ; or in expectancy;

or some special legal remedy, it is necessary to describe

with the utmost precision the person or class of persons,

to whom such a law is confined, as also all the details of

condition under which their riglits, privileges, or powers

shall vest, together with their prescribed limits. It is

best, and certainly more grammatically correct, to put

things, wherever mentionc^d in an enactment, in the

objective c^se^ making their wliole consequence to depend
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in law, as it does in fact, upon their relationship to

person^. It is upon them that persons act, in their

several relations to them, as ohjects of ownership.

Properly speaking therefore, they should not be put in

the nominative case, for they always imply an actor

outside of themselves without which they cannot be set

in motion. The maxim " res peril domino suo^^ cor-

rectly implies that a thing in law depends upon a per-

son for its rights, since it can have no inherent ones.

In every law the legal subject and legal action must be

conjoined, and the phraseology or legislative expression

should be such as to maintain a close relation between

them. All disconnected and parenthetical forms of ex-

pression should be avoided as tending to produce ambig-

uity. Short sentences being the easiest and most direct

way in which to convey meaning, should be resorted to in

preference to longer and more involved forms of expres-

sion. It must be self-evident that if a law be the declara-

tion of the legislative will of a people, it is to that extent

a command requiring no reasons to be stated in it for its

existence. It suffices that they so declare it in proper

legislative form, to impart to it the quality of an Act of

sovereignty.

It follows from the foregoing principles that, the use of

the iinpersonal form of expression, such as " It sliall^ or

shall not he laicful,^^ etc., should always be avoided, if

possible being less definite and precise than the impera-

tive naming directly a particular class of persons ; or

applying its behests universally to all citizens such as

for example '' No person sJialV do this or that; or "no

person shall he arrested^ or committed ;" or no " Sheriffs

Constahle^ etc., shall lemj'' etc. In the former or im-

personal phrase, the legal subject is kept from view

unnecessarily long, and thus requires a redundancy of

expression to bring it into the field of description ; in
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the latter, the legal subject leads the way in the legal

sentence, and at once prepares the mind to accompany

in comprehension the spirit as well as the letter of the

law. It must always be borne in mind that nothing is

gained in force, while much is lost in clearness and

intelligibility, by holding the moving intent of the

statute suspended in the atmosphere of circumlocution.

The language should carry us as directly as possible to

the object contemplated. Festinet ad eventum.

When things are spoken of as legal subjects resulting

from duties associated with them, it is necessary to

describe contiguously the persons whose relations to

those things have created a valid reason for the right of

existence of the latter. Thus, for example, in relation

to Injiinctions^ sec. 604 of the New York Code of Civil

Procedure recites that, "Where it appears by affidavit,

that the defendant during the pendency of the action

threatens, or is about to remove or dispose of his pro-

perty with intent to defraud the plaintiff, an injunction

order may he granted to restrain the removal or disposi-

tion."

The following is an instance of treating as a legal

subject an events contingent upon human action and the

continuance of a particular state of things :

—

"An accwnulation of rents and profits of real estate

for the benefit of one or more persons, may be directed

by any loUl or deed^ sufficient to pass real estate, as

follows." 1 R. S. (N. Y.) 726, sec. 37.

The next is an example of a thing treated as an

absolute legal subject on which personal rights may
entirely depend, because acting as a perpetual witness,

in lieu of all oral testimony, and standing as a living

substitute for it.

" Every conveyance of real estate, within this State

hereafter made, shall be recorded in the office of the
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clerk of the county wliere such real estate shall be

situated; and every such conveyance not so recorded

shall be void as against any subsequent purchaser, in

good faith and for a valuable consideration, of the same

real estate or any portion thereof, whose conveyance

shall be first duly recorded." 1 II. S. (N. Y.) 756,

sec. 1.

It will be perceived from the above examples that it

is next to impossible to avoid treating legal rights,

whether associated with incorporeal property, or with

instruments of procedure, as things personified and

therefore as proper legal subjects in an enactment.

The chief point to keep in view in a legal sentence is

that of considering things as always dependent for their

rights upon antecedent persons, whose names or descrip-

tion must be recited in close proximity to the rights,

privileges or powers bestowed upon them.

In order of time the legal subject must precede the

legal action, because no command can be operative in

advance of the existence of an actor, to whom such

command can be addressed.

In like manner, also, the language necessary to convey,

through an enactment, the will of the Legislature must

express its intention and ultimate purpose, in a phrase-

ology suited to that end. There are modes of speech

conventionally and immemorially consecrated to the

uses of le^al composition, and to these wc should adhere,

as the best means for securing facility and uniformity

of interpretation of statutes when judicially interrogated.

No insurmountable difficulty need surround the law-

maker, if he will but bear in mind that all statutes may

be phraseologically divided into two great classes, viz.,

such as confer rights, privileges, or powers ; and such

again as impose obligations to do, or to abstain from

doing some particular act or acts. The language of
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the first class is said in law to be facultative^ a faculty

mea^iing a license or authority} The language of the

second class is said to be imperative or jproldhitory. But

in both classes the language must be authoritative and

succinct, and without rhetorical admixture.

The enacting verb is the one which describes, defines

or limits the rights, privileges, powers or obligations of

the legal subjects. To this verb there can properly be

but two auxiliaries, viz., may or shall^ with their nega-

tives ; the former implying quasi discretion or option

to act (except only when the public interest will be

advanced by such act); the latter, when alone, being

always peremptorily imperative. To these auxiliary

verbs, by reason of the conjunction which they effect

between the legal subject and the legal action, the term

legal copula is applied. The value of this copula will

at once be perceived in the part which it plays as a

differentiating term between a facultative and an im-

2)erative 01 prohibitory cl'duse. Thus '-^maf or ^' may
nof^ are both facultative with this difference only, that

the power of choice in action conferred by the former

upon the legal subject, is qualified and abridged, without

being abrogated, however, by the latter."

On the other hand, "shalV or ''shall nof admit of

no choice of action whatever on the part of the legal

subject, for whom, also, the incidental employment of

the active or passive verb, will depend upon the part in

action or suhrnission which is prescribed to him.

The general presumption obtaining that the law has

relation to present as well as to future events, and is in

consequence speaking noiv^ as well as then^ renders the

frequent use of ''shalV^ somewhat of a limitation upon

' In Scotch law, a faculty is an ability or a power. 1 Term R. 429; 12

Coke, 106 ; Karnes's Etiuity, 404.

* See Chapter on Words.
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the ahsolute purview whicli a word of command should

always convey. It gives a contingent character to this

copula, particularly wlien preceded by an '' if," which

renders it modal, thus apparently removing the legal

action of the enacting verb to some future day, and by

logical inference ignoring a present case, however other-

wise included. In actual practice this, perhaps, does

not occur, and the misuse of language is overlooked in

its supposed necessity, in order to discriminate between

a prospective and a retrospective statute. But even this

does not justify the evil practice, now so common, of

constantly employing the future and perfect future

" shall, shall hare, shall have been,'' to express existing

conditions which could better be recited in the present

tense. If language be intended to convey rather than to

confuse meaning, there seems to be no reason why we

should cling, for tradition's sake, to inelegant forms of

expression, calculated to produce obscurity in that de-

partment of law where the interests of society most

require directness and intelligibility of phraseology.

The two cardinal points to remember in legislating for

cases and conditions, involving the use of the future,

perfect future, and past conditional, is, to describe the

case or Gonditlon in the present or perfect tense ; and the

language of command constituting the legal action in

the future, whether that language be of necessity facul-

tative, imperative, or afflictive.

Mr. Coode, in his monograph upon Legislative Ex-

pression,^ has condensed in the following succinct rules

the part severally occupied by the copula and the enact-

ing verb, viz :

—

1st. That the copula which joins the legal subject

and the legal action is to be " may,'' or " may not,'' or

''shall" or ''shall not," etc.

' Law Library, voL 44.
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2d. That the whole of the enacting verb is always to

be an active verb, except only where the legal subject

is to submit or suffer, etc.

3d. That whenever an act is allowed as a right or a

privilege—that is, to all the members of the community,

or to certain persons for their own benefit, the proper

copula is " may."

4th. That whenever the act is authorized as a power

—that is, to certain persons to perform, not for their own

benefit, but for the benefit of others on whose behalf

the power is given, the proper copula is '''shall.
^'

Wherever there is either one or several legal subjects

coupled to one legal action, a single copula suffices to

unite them ; in proportion, however, as the legal actions

are multiplied, corresponding copulse will be necessary,

in order to discriminate between such actions as are facul-

tative, or bestow rights, privileges, or powers ; or between

such actions as are prohibitory; and such actions, again, as

inflict penalties. The repetition of the copula becomes

imperatively necessary before each enacting verb, by

reason of the fresh declaration of authority which it

imparts to the legal subject, or the new imperative to

do or abstain from doing which it imposes upon him.

The office of legislation being to provide rules of con-

duct for future contingencies, there arises an immediate

necessity for determining at the outset whether a new
law is to operate universally and at all times, or only

under given circumstances, and if the latter, then what

those circumstances must be as a condition precedent to

its application. The modal conditions under which

alone a law can take efi'ect constitute its legislative

limits, and as, outside of these, it can havp no proper

efi'ect, it is of paramount importance that those par-

ticular circumstances, or modal conditions, should be

distinctly set forth at the very beginning of the statute.
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If they relate to time only, the opening sentence should

begm with the adverb ''when'" or ''whenever T if they

relate to special circumstances independent of time,

then the adverb " ivheuever'' should be used as a prefix.

This form of expression, starting as it does with an ad-

mitted fact, is superior in definiteness to the use of the

subjunctive or conditional ''^/" or ''should.''

One of the most difficult questions flowing out of the

frequent necessity of qualifying the operation of a law,

so as to exclude a particular case or instance, is that

relating to the use of provisos. Such a clause con-

stitutes, in the language of the Supreme Court of the

United States, " a limitation or exception to a grant

made or authority conferred, the effect of which is to

declare that the one shall not operate, or the other be

exercised, unless in the case provided."^

In England, it has been held that when the proviso

of an act of Parliament is directly repugnant to the

main body of it, the proviso shall stand and be held a

repeal of the purview, as it speaks the last intention of

the makers.^ But an exception in a statute has a nar-

rower purpose than a proviso, although the latter is

sometimes, from the form of language used, impossible

to be discriminated from the former, and in consequence

the legal distinction between the two cannot be applied.

The general rule of judicial interpretation imparts to

an exception the character of an absolute exemption

from the operation of an enactment; while a proviso

under the same formula implies only a conditional de-

feasance.^

' Voorhies v. Bank of U. S., 10 Peters, 449; Wayman v. Southard, 10

Wheaton, 130; State v. Stopp, 29 Iowa, 551.

* Atty.-Gen'l y. Chelsea Water Wks., Fitz-Glbbon, 195; Dwarris on Stat-

utes, 515; R. V. Justices of Middlesex, 2 B. & Ad. 818.

s 8 Am. Jur. 242; Plowd. 361; Carth. 99; 1 Saund. 234, and note;

Bacon, also Comyn's Abt., Tit. "Conditions;" Dwarris on Stat. 660.
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But the liability to confusion, arising from the care-

less employment of language which does not express

in distinct terms the intention of the legislator in this

particular, has furnished occasion for so wide a range

of conflicting adjudications, that it is unsafe to under-

take any general application of these doctrines to the

great variety of cases in which provisos and exceptions

may be called for. IS^othing so manifestly imperils the

force and directness of a legislative command, as

loading it down with conditions that neutralize its oper-

ations, and to that extent appear to contradict the reason

for its existence. Knowing how indispensable to the

correct interpretation of any law is clearness in its ex-

pression, it is painful to be compelled to confess that

the most omnipresent error of style in legislative com-

position, consists in that habit of surplusage now grown

prescriptive by age and immemorial use ; consequently

and as a logical result, it becomes necessary to nega-

tive its confusing results by a consistent remedy of

deforming conditions, provisos or exceptions. These are

the convenient avenues of escape for the inexperienced

law-maker, of whom Mr. Coode very expressly says that

" wherever matter is seen by the writer to be incapable

of being directly expressed in connection with the rest

of any clause, he thrusts it in with a proviso ;
whenever

he perceives a disparity, an anomaly, an inconsistency

or a contradiction, he introduces it with a ' provided

always.'
"^

Sometimes, indeed, an attempt is made to direct how

certain terms in a statute shall be construed, but this

is generally looked upon with disfavor ; because it is

practically a limitation upon the right of the judiciary

to declare the law according to their own interpretation

of its meaning. Nevertheless, and before the circum-

» Op. cit.
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stances of litigation call for any judicial construction of

the terms of a statute, there may be a need of so deter-

mining the application of particular words to particular

persons, things or cases, as to enable a required classifi-

cation of them to be made. This need would, of course,

justify giving a direct construction to the meaning of

the particular word describing a person or thing men-

tioned in a statute. Objection does not lie against

defining a word, so much as against declaring how a

clause shall be construed, for there the context being

the standard of measure, it is evident that it belongs to

the judiciary alone, to apply a rule of interpretation, as

to its effects upon the controverted meaning of a doubtful

term. " It is," says Shaw, C. J., in Thompson v. Burn-

ham, " one of the familiar and first principles of law

that the making, altering and repealing of all laws per-

tain to the Legislature of the Commonwealth, but the

construction and interpretation of them to its juris-

prudence."^

The old style of framing statutes in England, and

largely followed in our country, was to overload them

with verbiage by numerous repetitions of predicates and

subjects ; using many derivatives from one antecedent,

and then seeking by punctuation to harmonize the con-

text. Although this was an improvement upon the

early custom of no punctuation in England, still, its

failure to clarify the written text left much occasion for

conflicts of interpretation. A misplaced comma or

semicolon might easily disconnect two sentences in-

tended to form a separate clause ; or the omission of a

comma might permit derivatives to be connected with

an antecedent to which they did not properly belong.

Another former defect, was that of suspending the

meaning and intent of the law to a fatiguing length,

1 13 Gray, 211 ; Todd v. Clapp, 118 Mass. 495.
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by joining too many predicates to one subject, or too

many subjects to one predicate. In this way the same

idea was repeated in different terms, and more words

of variable meaning were introduced, to increase the

difficulties of interpretation. This multiplied sentences,

and as every clause of a statute constitutes a separate

enactment, it will be readily perceived how^ fatal to

perspicuity was the accumulation of many distinct

legal subjects in the same sentence, and by the same

copula.

The frequent misinterpretation of the phraseology of

certain portions of a law, due to these manifestly obscur-

ing agencies, has given rise, of late, to a change in the

mechanics of drafting bills, both in England and the

United States. It is now becoming the custom to frame

them in shorter paragraphs, and more succinct sentences,

each intended to enunciate a distinct fact, or rule of

conduct, expressive of some connection with the domi-

nant idea embraced in the statute.

The substitution also of the present tense for the

future and future perfect, as indicative of a condition

reached, or fact accomplished upon which the law is to

operate, is another improvement in the mechanics of

legal composition which commends itself to general

favor.

From this analysis of the proper rules of law-making,

we can see, why, from an insufficient acquaintance with,

or inattention to them, so much obscurity should at

times envelop the phraseology of statutes. Noting

particularly the fact, that no law can stand in a purely

unrelated position towards an established system into

which it is introduced, an obvious reason arises for

making every law harmonize with every other, at what-

ever distance apart.

The first of all indispensable means for securing this
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harmony is througli a familiarity with the Constitution

of the State, ni its poUtical and judicial aspects. As
the permanent will of the people, their political charter

donunates all other authorities. Every jural right must
ultimately be determined by this standard. It is the

Iruit that marks the organic development of the civil

liie of the community. A legislator without this

knowledge, is like the master of a ship who should

undertake to navigate her blindfolded, or without a

compass.

The next step towards legislative accuracy consists in

a historical knowledge of past legislation in the same

direction, together with the judicial consequences that

have attended it.^ The State Reports will furnish this

information. They may always be profitably consulted.

Even when not interrogated specially upon a point at

issue, their style and language will furnish the forms of

expression commonly used by Courts, in applying canons

of interpretation. Therefore, they familiarize us with

the language of the law, which is the most proper

grammar for the Legislature to study. Idiomatic phrases,

derivative meanings from particular contexts, maxims

unfolding settled rules of construction, and w^ords differ-

ing in their vernacular from their etymological sense,

will all be found to have given occasion for judicial

interpretation. There is, consequently, an imperative

necessity for seeking the legal meaning of these terms

at the highest sources.

I See article entitled ^'Legislative Humorists" by I. H. Hopkins, in

Albany Law Journal, vol. 22, p. 385, and a similar article signed K, at p.

435, wherein it is shown that the Legislature of New York during the session

of 1880, in many instances amended Acts and portions of Acts some of which

had been twice repealed—passed an absurd Act relating to judgment-debtors
;

also another which was in conflict with the Constitution, and revised and

amended sections of laws printed in an unauthorized edition of the Revised

Statutes ! Comment is unnecessary.
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Lastly, the practice itself of legal composition is a

benefit, as a logical exercise. It trains the mind in

habits of ready, lucid and accurate expression, and

teaches the art of conveying thought in perspicuous

language. This was evidently the intention of that

divine faculty of speech by which we reproduce a thought

identical to our own in the minds of others, and so,

hand it down from its intellectual source to future gene-

rations. Thus the Ten Commandments, given upon

Sinai, and the Sermon on the Mount, preserved in

written speech as so many sacred statutes, will be re-

peated by mankind down to the last syllable of recorded

time.
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CHAPTER XL

WORDS OF COMMON USE IN STATUTES AND THEIR JUDICIAL

MEANING.

The value assigned to particular words when used in statutes,

imparts to them an importance which deserves the attention of

all engaged in the duty of framing laws. As these written com-

mandments are addressed both to lay and professional readers, it

is manifestly necessary that they should speak "a language

understanded by the people." Ordinary and colloquial phrase-

ology has consequently always been regarded as the proper store-

house from which to draw the language of the law ; for there can

be no other more universally understood and more popular than

that wliich is recognized as the vernacular of the community.

Courts when called upon to interpret statutes, have constantly

recognized the necessity of searching for the hidden meaning of

any ambiguous phrases in the ordinary language of the people.

The result of years of legislation will eventually show itself

in an accumulation of statutes, many of which, without being

repealed have yet become obsolete through changes in the social

condition of a people, and others have so often been amended or

variously construed, as to make it necessary, either to digest them

into a distinct code, or to pass an Interpretation Act, re-adjusting

their relations to the present wants of the community, by estab-

lishing new land-marks and new boundaries for the guidance of

legislation. Recognizing this necessity as a pressing one, the

English Parliament, partaking of the double character of a judi-

cial and legislative body, passed a General Interpretation Act^ in

1889 (52-3 Vict. ch. 63), which was intended to cover the entire

field of needed statutory interpretation. It was, in fact, a re-

enactment of several existing statutes, with an enlargement of

1 " An Act for consolidating enactments relating to the construction of

Acts of Parliament, and for further shortening the language used in Acts of

Parliament," passed August 30, 1889. Law Reports. Statutes, vol. 26.
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their scope. The following is a synopsis of its provisions, many
of which might be profitably imitated by American Legislatures.

Section 1. Rules as to gender and number.

2. Application of penal acts to corporations.

3 to 7 ; 12 to 25 ; 27 to 30. Definitions.

8. Sections to be substantive enactments.

9 Acts to be " public" Acts.

10 Amendments or repeal of Acts in same session.

11. Effects of repeal in Acts passed since 1850.

26. Meaning of " service by post."

31. Construction of Statutory Rules.

32. Construction of provisions as to exercise of powders

and duties.

33. Provisions as to offences under two or more laws.

34. Measurement of distances.

35. Citation of Acts.

36. Definition of commencement.

37. Exercise of statutory powers between passing and

commencement of Act.

38. Effect of repeal in future Acts.

39. Definition of Act in this Act.

40. Saving for past Acts.

41. Repeal.

42. Commencement and short Title.

Alongside however of the language in common use, has grown
up the language of the law, not essentially different in its roots,

although markedly so in its idiomatic application to civil rights,

remedies arid rules of conduct. Legal phraseology is often inter-

twined with historical incidents, and imbedded in local customs,

religious beliefs or political traditions. All which tend to impart-

varying hues to the same terms as differently employed by them.

There is, therefore, a legal sense to language as well as a popular

sense. And beyond this even, there is a technical sense of re-

stricted application to particular art or science. Thus the word

^'BEARING" has one meaning in navigation, a different one in

architecture, and a still more different one in morals. Again the

word ^^ TABLE'' has one meaning in ecclesiastical law, a different

one in mathematics, in literature, and chemistry, another in

anatomy and another in the domestic arts.

From these simple illustrations of the adaptability of language
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to all phases of human necessity, it is easy to ascend to a liigher

and more complicated use of its instruments. For example the

common word '^TENE^LENT" i)opuhirly si<^nifies a dwelling-

house, but iu law, it means any estate held from and under a

feudal superior. Here the word feudal does not necessarily impart

a manorial lord as in the Middle Ages, but simply a person ha\^-

ing a superior estate in kind to that of the tenant who holds under

him. Hence, although lauds in the United States are generally

held by allodial tenure, yet tenants leasing the same are never-

theless feudatories of their landlord. So with the term servitude,

which in law describes a variety of obligations either of persons

or things to each other, without reference to any political status

thence arising, consequently no change in the form of govern-

ment can affect some of these servitudes, which may be either

natural and arising from the condition of the soil ; or personal

or mixed ; or again either rural or urban.^

A comparison between the popular and legal meaning of the

following words will show the importance of their right use iu

statutes :

—

ABDUCTIOX. Means popularly, any form of abstraction. But
in law it means forcibly taking away a man's wife, his child,

or his female servant. 3 Blacks. Comm. 139, 143; Carpenter

V. People, 8 Barb. G03.

ABET. Raiford v. State, 59 Ala 106.

ABOUT. Is an ambiguous word, depending for its meaning upon
the context. Bradley v. U. S., 6 Otto, 170.

ACT. A statute passed by a Legislature, in accordance with the

Constitution. People v. Tiphaine, 13 How. Pr. T4.

AFORESAID. Is used as referring to a precedinir person, or
place or thing already described. Natl. Bk. of Whitehall v.

Lamb,' 50 N. Y. 95; Central Natl. Bank v. Pratt, 115 Mass.
544

;
Beaumont v. Squire, lY Q. B. 000.

ADJACENT. In law signifies only proximity. Thus lands may
be adjacent and yet not adjoinintr. TTonderson's Lessee v. Lonir,

1 Cooke (Tenn.), 128; this definition qualified in People v.

1 Cushing's Domat. Civ. Law, § 1018; 3 Kent, 434; Liebor, Legal and
Political Hermeneutios, passim. Vid. for more extended interpretation of
Words in their judicial aspects, Lawson's Concordance of Words and
Phrases

;
Irving Browne's Judicial Interpretation of Common Words and

Phrases
;
Endlich's Maxwell on Interpretation of Statutes.

40
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Schemerhorn, 19 Barb. 556 ;
Peverelly v. People, 3 Park Cr.

59, 69 ; Mayor of New York v. Hart, 16 Hun, 380.

AFFINITY. Means in law all forms of relationship between

married persons and their kindred, other than those which flow

from consanguinity. Hence no legal succession follows from a

relation by affinity. Carman v. Newell, 1 Den. 25 ; Higbie v.

Leonard, 1 Ibid. 186 ; Paddock v. Wells, 2 Barb. Ch. 331 ; Sol-

inger v. Earle, 45 N. Y. Superior C. 80.

AMONG and BETWEEN. Are equivalent terms, particularly

in wills where property is directed to be divided. Myres v.

Myres, 23 How. Pr. 410, 415.

AND. This conjunction is in law frequently disjunctive and

means "or." See "Or." Englefried v. Wolfepart, 1 Yeates,

45-6; Griffith v. Woodward, 1 Ibid. 319; White v. Comm.,

1 S. & R. 141 ; Jackson v. Topping, 1 Wend, 389 ; Roome v.

Phillips, 24 N. Y. 463.

ANY. According to the logical rule that indefinite words are

equivalent to universal, the word "any" becomes at times

equivocal, and may mean " all" or " some." Heaton v. Wright,

10 How. Pr. 19; U. S. v. Palmer, 3 Wheat. 631 ;
and People

V. Clark, 7 N. Y. 385 ; People v. Carnal, 6 Ibid. 463 ; People

V. Dowling, 84 N. Y. 48T. It may when applied to persons^

extend to corporations or bodies politic. U. S. v. Amedy, 11

Wheat. 392.

ARTICLES. Means popularly goods and movables. In law it

means specifications or divisions of matters. Wells v. Shook,

8 Blatchf. 254. Or provisions of war such as animals. U. S.

V. Sheldon, 2 Wheat. 119.

AS. Is either used positively, thus "oso/" meaning actually;

or again, it is used approximately, or again elliptically for

WHEREAS.—SO AS, expresses comparison of quality; as

to, signifies reason or extent; likewise implies similitude. As

ivelJ as has two meanings, viz : together with, or in like manner.

Rubber Co. v. Goodyear, 6 Wall. 153: Colt v. Hubbard, 33

Connt. 286.

The phrases " heretofore lins been,'''' ''nov) ?s," and " HERE-
AFTER SHALL BE," although pleonasms, are permitted in

law. Ely V. Hotton, 15 N. Y. 595 ; Den. v. Goldtrap, 1 N. J.

(L.) 2Y2; Moore v. Mansert, 49 N. Y. 332; Comm v. Inhab-

itants, 106 Mass. 268.

BAGGAGE. Means popularly the personal efi'octs of a traveller.

In law it means trunks, wearing apparel, and jewelry suitable
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to the rank of the owner. Even money in a trunk, when in

no larger amount than necessary for travelling expenses, is

held to be baggage. Orange Co. Bank v. Brown, 9 Wend. 85
;

Weed V. Saratoga & Schen. R. R. Co., 19 Wend. 534; Taylor
V. Monnot, 1 Abb. Rr. R. 325; Van Wyck v. Howard^ 12

How. Rr. 147.

BENEFIT. Means such profit or use as constitutes a legal (m)ii.

sideration. Fitch v. Bates, 11 Barb. 473; Hewitt r. A\'il(ox,

1 Mete. 154.

BEER. Is now a generic term, expressing many varieties of malt
liquor. Reople v. Wheelock, 3 Rark. Cr. 9 ; Nevin v. Ladue,
3 Den. 43.

CANON. In the Ecclesiastical hierarchy, means a prebendary or

member of a chapter. In law it signifies a rule of doctrine or

discipline.

CAPACITY. In law signifies possession of the requisite quali-

fications to do a particular act; or difference between actual

and alleged productive powers. Collector v. Beggs, 17 Wall.

182; Eaton v. Beggs, 8 Yroom, 113.

CARGO. The entire load of a ship whether goods or human
beings. Strictly speaking, it is that portion only from which

freight is earned. Flanagan v. Demarest, 3 Roberts (N. Y.),

173 ; 1 Dall. Penn. 197 ;
Kreuger v. Blank, 5 Law Rep. 183;

The Gov. Cushman, 1 Abb. (U. S.), 173.

CASE. This, in law, is a term of wider significance than cause.

It includes not only causes, but also special proceedings.

Hence, actions at law and suits in equity both fall into the cate-

gory of cases. Benson u. Cromwell, 26 Barb. 222; Beecher v.

Allen, 5 Ibid. 169; Kundolf v. Thalheimer, 12 N. Y. 592;

Amer. Ins. Co. v. Canter, 1 Peters, 511; Carroll v. Green,

2 Otto, 510.

CERTAIN. In law means some, as w^ell as a distinct thing ; any

term or number of years. Pemberton v. Roe, 7 B. & C. 2.

CHAPTER. Means popularly one of the subdivisions of a sub-

ject. In ecclesiastical law it means a congregation of clergy-

men. Huff V. Alsop, 64 Mo. 51.

CHARITABLE USES. Means popularly gifts for the relief of

the poor. In law^ it signifies any gifts to public uses dependent

solely upon the will of a donor. Drury v. Inhabitants, 10 Allen,

169; Jackson v. Phillips, 14 Ibid. 539; Salstonstall v. San-

ders, 11 Allen, 446 ; Boyle on Char. 281
; 4 Wheat. Appendix

;

Owens V. Missionary Soc., 14 N. Y. 380.
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CHATTELS. Movable goods of any kind. People u Hol-

brook, 13 Johns. 90; People v. Malone\% 1 Park. Cr. 593;

Smith 17. Wilcox, 24 X. Y. 353.

CHRISTIAN. Means a believer in the divinity and atonement

of Christ. Atty.-Gen. v. Shore, 9 Clark & Finn. 355.

CHURCH. Means popularly any body of persons organized for

the purpose of publicly worshipping God. In law it signifies a

society of persons who profess the Christian religion. Steb-

bins V. Jennings, 10 Pick. 193 ;
Robertson v. Bullions, 9 Barb.

64, 95; Silsby v. Barrow, 16 Gray, 330.

COHABIT. Means to lie together as man and wife; or to live

together in the same house without regard to the relationship

of parties. Rex v. Inhabit, of St. Peters, Burr. Settlement

Cas. 25 ; Clark v. Clark, 2 Yern. 323 ; Dunn v. Dunn, 4 Paige,

426; Forster u. Forster, 1 Hagg 144; Pollock v. Pollock, 71

K. Y. 135.

COLLEGE. Means an incorporated school of learning with power

to confer degrees. Female Inst. v. Rock Hill College, 51 Md.

470; State v. Ross, 24 N. J. (L.) 479; Stanwood v. Pierce,

7 Mass. 458.

CORPORATION. One or more persons established as an arti-

ficial body by act of law, with right of succession of members.

Warner v. Beers, 23 Wend. 103, 142, 175; Georgia v. Atkins,

1 Abb. U. S. 22 ; Dartmouth Coll. v. Woodward, 4 Wheaton,

466-

DOMICIL^ and RESIDENCE.'^ The former imports a fixed

place of abode and the habitual home of the person ; the latter

only a place of temporary sojourn. See RESIDENT.^
DUTY. This is usually a mandatory word in a statute when ap-

plied to conduct and especially that of public officers, but some-

times it means only a moral obligation. Caswell v. Allen, 7

Johns. 63 ; Comm. of Kentucky v. Dennison, 24 How. 66.

ESTATE. This means popularly property in lands. In law, it

means the right to the enjoyment of real property mediately or

1 Crawford v. Allen, 4 Bnrb. .504 ; ,5 iVIetc, Supplement ; Putnam v.

Johnson, 10 Mass. 488; Chain v. AVilson, 1 Bosw. 673; Bartlett v. The
Mayor, etc., 5 Sandf. 44 ; Hagnart v. ^Morpran, 5 N. Y. 422 ; Isham i\ Gib-

bons, 1 Bradf. 69; Hegeman v. Fox, 31 Barb. 475; Putnam r. Johnson, 10

Mass. 488.

2 Matter of Thompson, 1 Wend. 45; Frost v. Brisbie, 19 Ibid. 13. For

distinctions between, see Burrill r. Jewett, 2 Robts. (N. Y.) 701.

3 Luhs V. Eimer, 80 N. Y. 171 ; Palmer v. Phoenix Ins. Co., 84 Ibid, 67.
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immediately. Thus, one party may have a legal estate iu land,

while another has an equitable one in the same,

FAMILY. One or more persons descended from a common an-

cestor; or several persons occupying the same house and living

under the authority of another. Hence, the word family may
include servants as well as relatives. In the construction of

wills the word has a more restricted meaning, and is limited to

blood relatives alone. Cox v. Stafford, 14 How. Pr. 519 ; Kain
V. Fisher, G N. Y. 597; Wright v. Atkyns, 17 Yes. 257; Doe
V. Joinville, 3 East, 172.

FROM and WITH. These words, when used singly, are am-
biguous, and other words should be coupled with them, in

order to define their intent more certainly ; thus, "from and
out of ;^^ ''from and after;^^ the same applies to ''with and
bi/;^^ which should be written, '' together with ;^'' "and by ;^^ "or
by.'' Simsi;. Hampton, 1 S. & R. 411 ; 3 lb. 496 ; 15 Mass. 193.

In computing time in statutes the first day is excluded ; but in

contracts the first day is included as the terminus a quo of

computation. Deyo v. Bleakley, 24 Barb. 9 ; Arnold et al. v.

U. S., 9 Cranch, 104, note ; Peebles v. Hannaford, 18 Me. 106
;

Cavence v. Butler, 6 Binney, 53.

GOODS. Means popularly personal chattels. In law it means
in addition to this, choses in action and chattels real. Jack-

son V. Robinson, 1 Yeates, 101 ; Hornblower v. Proud, 2 Barn,

and Aid. 327 ; Chamberlain v. Western Transp. Co , 44 N. Y.

305.

HIGHWAY. Means in law a road or street, or public way, other

than a turnpike. Brace v. N. Y. Central R. R., 27 X. Y. 269

;

Seneca Road Co. v. Auburn k Rochester R. R., 5 Hill, 170;

Blackstone w. Worcester, 108 Mass. 68. Railroad track not a

highway. State v. Johnson, Phillips's R. (N. C.) 140; Am'n
L. Reff. CO. S.) vol. 8, p. 138.

HOUSEKEEPER or HOUSEHOLDER. Means popularly any

one who directs the concerns of a house ; or who provides its

necessaries as an independent master. In law it means a person

occupying a whole house as either owner or lessee. Woodward
V. Murray, 18 Johns. 400; Browne z'. Witt, 19 Wend. 475;

Griffin v. Sutherland, 14 Barb. 456 ; Rex v. Poynder, 1 Barn.

k Cr. 178; Parmele's Case, 2 Martin, La. R. 313; Cantrell v.

Connor, 51 How. Pr. 45.

HOUSE. Means ordinarily a "dwelling-house." But it may
mean a legislative assembly, or church, or theatre. Thompson
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V. People, 3 Park. Cr. 208 ; Trinity Church v. Boston, 118 Mass.

16Y ; State v. Garity, 46 N. H. Gl ; Comm. v. Wood, 97 Mass.

228 ; Southworth v. Jackson, etc., 2 Mich. 287.

IF. Implying condition, is sometimes supplanted by the present

participle, as for instance "failing in mich or such thing ;^^ or

again ''in case of;^''
'' if desired.''' Sheph. Touchstone, 123;

Coke, Litt. 204,214; Schmaire z;. Maxwell, 3 Blatchf. 410;

Chandler v. Rider, 102 Mass. 271.

INFANT. Means popularly a young child, so, also, does the term

'' MINOR ;^^ in law both mean any person under twenty-one

years of age.

IMMEDIATELY. Means legally " such convenient time as is

reasonably requisite for doing a thing." R. v. Francis, Ca.

;

Temp. Ilardw. 114; Pyms v. Mitford, 2 Leon. 77; People z'.

Woodruff, 32 N. Y. 377.

INHERITANCE. Means popularly descended from an ances-

tor; in law it means a perpetuity in lands to a man and his

heirs. Bent v. St. Yrain, 30 Mo. 268 ; Swanson v. St. Yrain,

2 Swan. 457.

INSOLYENT. Means popularly a man unable to pay his debts;

in law it means one who has been released by act of law^ from

the obligation to pay his debts. Herrick v. Borst, 4 Hill, 650

;

W\alkenshaw v. Perzel, 4 Robts. 426 ;
Austin v. New Jersey

Steam Co., 43 N. Y. 75 ; Lee v. Kilbourn, 3 Uray, 600 ;
Teale

V. Young, McClell. & Younge, 498.

IT. When used inceptively refers to some subsequent clause as

" Tf shall he lawful;' etc., or else forms an impersonal verb in

which the action is stated, and the agent implied. The phrase

"
it shall be lawfuV' is not an imperative mandate, but leaves

it discretionary Avith the agent named. In England it has

been held to be imperative whenever a certain duty is imposed

upon public officers. Yerplanck v. Mercantile Ins. Co., 1 Edw.

Ch. 84 ; Williamson v. Williamson, 1 Johns. Ch. 491 ;
Reg. v.

Warwick, 8 A. & E. 919.

JOINT. Is intended to express identity of relation in kind or

degree betw^een persons and things. Jenkins v. De Groot, 1

Calnes Cas. 122; Russell v. Tomlinson, 2 Day, 206; Bab-

cock V. Hubbard, 2 Ibid. 536 ;
Reed v. Garvin, 7 S. & R. 356

;

Att'y-Gen'l v. Mercantile Marine Ins. Co., 121 Mass. 524.

SEVERAL means that the same thing is predicted of two or

more subjects considered separately: and RESPECTIVE im-

plies relation of two or more things to a third. Heath v. Heath,
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2 Atk. Ch. 122; Watson v. Foxon, 2 East, 41 ;
Ewington v.

Feiiii, 10 Eng. L. & E. 235.

LAND. Means popularly the soil of the earth inclii(lin;,r rocks;

in law it means everything resting upon the earth such as

growing trees, grass and waters. Pond v. Bergh, 10 Paige

Ch. 140; Leavittz^. Cambridge, 120 Mass. 157; People z/. lid.

of Assessors, 30 N. Y. 81.

LAW OF THE LAND. Means due process of law according to

, the principles of the common, rather than to the provisions of

the statute law That is to say that life, liberty, property and

health shall be placed under the protection of general rules

governing society. Sedgwick Const. Law, p. 475 ;
Embury v.

Conner, 3 N. Y. 511 ; Taylor v. Porter, 4 Hill, 140 ;
Randall v.

Brigham, 7 Wall. 523; Parsons v Russell, 11 Mich. 129;

Westervelt v. Gregg, 12 N. Y. 212; Wynehamer v. People,

13 N. Y. 378; Wall v. Kennedy, 2 Yerger (Tenn.), 554.

LOTTERY. A scheme for the distribution of prizes by chance.

Governors of N. Y. Almshouse v Amn. Art Union, 7 N Y.

228 ; Comm. v. Thacher, 97 Mass. 583 ; Hall v. Ruggles, 56

N. Y. 424.

MAJORITY. Popularly means the greater number. In law it

means full age to enjoy all civil rights.

MALICE. Popularly means hatred towards some being ; in law

it means doing a wrongful act intentionally, without just cause

or excuse. Bromage v. Prosser, 4 Barn. & Cr. 255 ; Comm. v.

York, 9 Mete. 104; Mitchell z^. Wall, 111 Mass. 492; Nye z^.

People, 35 Mich. 16 ; U. S v. Coffin, 1 Sumner, 394 ;
Yiele v.

Gray, 10 Abb. Pr. I, 5 ; State v. Pike, 49 N. H. 399.

MAY. Is not by itself a mandatory word even in a statute, but

is always treated as permissive, except when a duty to the

public requires of an officer that he should exercise some power

bestowed upon him. In such cases the language will be re-

garded as peremptory. And the same rule applies to the words

''it shall be lawful.'' Supervisors v. U. S., 4 Wall. 435, 446;

In re Mayor of the City of New York, 3 Hill, 614 ; Mason v.

Fearson, 9 Howard, 248 ; see also Opinions of Justices of S.

J. Court, 11 Pick. 543; Phillips zj. Fadden, 125 Mass. 198,

201 ; Sedgwick on Stat. & Const. Law, p. 375, etc. ; Galena v.

Amy, 5 Wallace, 705 ; People v. Comm. Council of Brooklyn,

22 Barb. 404 ;
Buffalo & Batavia Plank R. v. Commrs. of Lan-

caster, 10 How. Pr. 237; Mullins v. People, 24 N. Y. 399.
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MERITS. Popularly means a man's moral possessions; in law,

it means the abstract justice upon which a case rests as dis-

tinguished from the technical. Wilkes v. Hotchkiss, 5 Johns.

360; Davenport v. Ferris, 6 Ibid. 131; St. John v. West, 4

How. Pr. 329 ; Megrath v. Yan Wyck, 3 Sanf. t50 ; Bowen v.

Bissell, 6 Wend. 511 ; 3 Watts & Serg. 2T3.

MONEY. Popularly means the currency of a country ; in our

law it means gold and silver coin, which alone are a legal tender.

Mann v. Exrs. of Mann, 1 Johns. Ch. 231; Hepburn v. Gris-

wold, 8 Wall. 603; Beach v. Smith, 30 N. Y. 116; Morrill v.

Brown, 15 Pick. 173.

MONTH. At common law means LUNAR ; commercially it

means CALENDAR. The latter interpretation is made obliga-

tory by statute in New York (R. S., pt. 1, ch. 19, Tit. 1, § 4),

and in Massachusetts, Pennsylvania, and some other States.

Hence, TWELYE-MONTH means a calendar year. Leffing-

well V. White, 1 Johns. Gas. 99 ; Loring v. Hailing, 15 Ibid. 119.

MUST. Is absolutely imperative in a statute. Eaton v. Alger,

5T Barb. 190; Wallace i;. Feely, Gl How. Pr. 225.

NEAR. Or "as near as may hey Means reasonable vicinity,

though not next to. Emma Silver Mine Go. v. Park, 14

Blatchf. 414
; Beardsley v. Littell, Ibid. 104; Fall River Iron

Works V Old Golony R. R., 5 Allen, 221. Nor does it mean
"as near as may be possible,''^ or ''practicable.''^ Each case

must fix its own standard. Indianapolis and St. Louis R. R.

r. Horst, 3 Otto, 291.

NECESSARY. Whenever used in a statute means that the

exigency has arisen requiring some particular action. Stuvve-

sant V. The Mayor of N Y., 1 Cow. 60*7 ; Curtis et al. v. Lea-

vitt, 15 N. Y. 168; People v. Kingman, 24 Ibid. 559; Stet-

son V. Kempton, 13 Mass. 272; Minot -u. West Roxbury, 112

Ibid. 1.

NECESSARIES. Means popularly those things essential to the

preservation of life or health
; in law it means all this and

more, including many ot the conveniences and ornaments of

refined society. It is a relative term purely. Bent v. Mann-
ing, 10 Yt. 225; Tupper v. Cadwell, 12 Met. 559; Waitbman
V. Wakefield, 1 Camp 120; McAuley v. Tracy, 61 Me. 523;
People V. Kingman, 24 N. Y. 559.

NEXT. Is a wholly ambiguous word, unless qualified by the

suffix "FOLLOWING" or "PRECEDING."^ In law the

^ Burn V. King, 2 Johns. 190.
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words "NEXT TERM," means the next regular and general

term, and not special-motion days.* In New York it has been

held to refer to the day of the month, and not to the month
itself. Tompkins v. Corwin, t Coweu (N. Y.), 255.

NEXT OF KIN. Has a special meaning according to the use

made of it in wills, or civil actions. Merchant's Ins. Co. v.

Hinman, 34 Barb. 410 ; Green v. Hudson R. R., 32 Ibid. 25
;

Delaney v. McCormick, 25 Hun, 574.

OR.^ Is often used for " AND"^ and vice versa. It may also he*

employed either to signify opposition or choice, or the varying

application of several names for the same thing. In order to

purge it from ambiguity, the word "EITHER" should be

used before the first named, and "OR" before the last; and

for greater precision, when several names or verbs are used, the

conjunction should be repeated before each. But AND cannot

be construed to mean " OR" in a penal statute, nor wherever

it includes some part of a prescribed duty.* When "OR" is

coupled to some command involving a disjunctive description,

it must connect words that either describe synonymous things,

or alternative acts. Hence, the terms " spirituous or intoxi-

cating liquors^'' has been held to be incorrect, since all spirituous

liquor is intoxicating, but all intoxicating liquor is not spir-

ituous.^ But " OR" may be used in a statute as synonymous

with "TO WIT," in which case it is a word implying con-

ditional limitation rather than substitution.

ORDER. Is in law a direction of a court or interlocutory de-

cision, and differs from a judgment, which is a final decision.

Bentley v. Jones, 4 How. Pr. 335 ; Harrow v. Miller, 5 Ibid.

24Y ; Ford v. David, 13 Ibid. 193; People v. fechoonmaker, 50

N. Y. 499.

PERPETUITY. Means popularly everlasting continuance ; in

law it means a condition of things established to exist for more

than a life or lives in being, and twenty-one years beyond.

Ould V. Washington Hospital, 5 Otto, 312.

1 Smith V. Cutler, 10 Wend. 589.

* People V, Van Rensselaer, 8 Barb. 206 ; Van Vechten v. Pearson,

5 Paicre, 512; Phyfe v. Phyfe, 3 Bradf. 45, 52; Miller v. Phillip, 5 Paige,

573 ; Jackson v. Topping, 1 Wend. 396; Roonie v. Phillips, 24 N. Y. 463.

3 U. S. V. Hann, 8 Am. L. 11. 663; U. S. v. Ten Cases Shawls, 10

Paine, 162.

* Hale V. Sweet, 40 N. Y. 97.

* Coinm. V. Grey, 2 Gray, 502.
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PERSON. Means popularly a human being; in law it also means

a corporation, being artificial persons, and may include even

the State. Sedgwick, Stat, and Const. Law, p. 3t2, note;

People V. May, 2t Barb. 238 ; State of Indiana v. Woram,

6 Hill, 38 ; U. S. Teleg. Co. v. Western IJn. Tel. Co., 56 Barb.

46; 3 Brewst. 124; U. S. v. Amedy, 11 Wheat. 392; Beaston

V. Farmers' Bank, 12 Peters, 102. In the civil law it also

means a man, when considered with reference to a certain

status. Heineccius El. Jur. Civ. Lib. 1, Tit. 3, § 75.

PLEDGE. Means popularly a promise ; in law it means a pawn

or bailment of personal property as security for some debt or

engagement. " CoUater^aV^ is the modern commercial term.

Hays V. Riddle, 1 Sandf. 248; Stearns v. Marsh, 4 Den. 227
j

Shoemaker v. Nat. Bk., 2 Abb. (U. S.) 416.

PRESCRIPTION. Popularly means a written formula; in law

it means a method of acquiring title to incorporeal property by

long-continued and undisturbed enjoyment. Twenty years is

generally deemed sufficient to create a prescription. 3 Kent,

442; Arnold v. Foot, 12 Wend. 330; Hart v. Yose, 19 Ibid.

365.

PROPERTY. Popularly means something possessed; in law it

means the right to its enjoyment and possession irrespective of

any conditions. Jackson v. Housel, 17 Johns. 283; Soulard

et al V. U. S., 4 Pet. 511 ; Wilson v. Boyce, 2 Otto, 320. And

it may also mean the franchise of a corporation. Wilmington

R. R. V. Reid, 13 Wall. 264.

PROYISIONS. Means popularly food, or supplies, or conditions,

or munitions of war. U. S. v. Barber, 9 Cranch, 243 ;
U. S.

V. Sheldon, 2 Wheat. 119; State v. Connor, 73 Mo. 572.

PURCHASER. Popularly means one who comes into the pro-

prietorship of property by the payment of a consideration ; in

law it means the holder of property acquired in any other way
than by descent. Talmage v. Wilgers, 1 N. Y. Leg. Obsr. 42,

45 ;
Wheelright v. De Peyster, 4 Edw. 239, note ; Wood v.

Chapin, 13 N. Y. 509; Yan Rensselaer v. Clark, 17 Wend. 25.

QUARANTINE. Means popularly the detention of ships, per-

sons, or goods for the purposes of cleansing or disinfection

;

legally it means the forty days during which a widow has a

right to remain in her late husband's mansion immediately

after his death.

SAID, AFORESAID. Are terms of reference to things already

mentioned, though not necessarily immediately, whereas the
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SAME refers to the very next antecedent. So also with the

word SUCH, though more indefinitely. Wilivin.son v. State,

10 Ind. 372; First National J>ank of AVhitehall v. Lamb, 50

N. Y. 100; 1 Ld. Uaynujnd, 25(;, 405; Gould's Tlead., e. 3,

§ do; Central National Bank v. Tratt, 115 Mass. 544.

SANCTION. At law means a penalty.

SATISFACTION. Means at law^ an entry duly made on the

record of a judg-ment by a party in whose favor it was ren-

dered, declaring- it to be paid; or it is a certificate duly exe-

cuted and testifying to the same thing in relation to a mortgage.

Or it implies the completion of some stage in a contract or

legacy. Sloan v. Hayden, 110 Mass. 141 ;
Beck u. McGillis,

9 Barb. 57.

SECURITY. Any right or interest w^hich is a charge upon

specific property. It includes a lien. Storm v. Waddell, 2

Sanf. Ch. 494; U. S. Trust Co. v. Brady, 20 Barb. 119; Boss

V. Jones, 22 Wall. 577.

SEPARATION. At law is in meaning technically restricted to

the domestic relations, and signifies a cessation of cohabitation

between husband and wnfe by mutual agreement. Carson v.

Murray, 3 Paige's Cli. 483; Rogers v. Rogers, 4 Ibid. 51G;

Cooper et al. v. Clason, 3 Johns. 521.

SHALL. Is imperative, and therefore mandatory. Caswell v.

Allen, 7 Johns G3 ; Morris v. People, 3 Denio, 381. But when

it is recited in a charter that " it shall and may be lawful" this

makes it discretionary. Yerplanck v. Merc. Ins. Co., 1 Ed-

wards, 84. (Compare with "MAY.")
SPECIALTY. Means popularly some exclusive department of

labor; at law it means a writing under seal and duly delivered

containing some agreement. 2 Sergt. & R. 504 ; 2 Coke, 5
;

1 P. Wms. 130.

TALES. At law means any number of jurors selected at random

to supply deficiencies in a panel.

TENANT. Means popularly one w^ho hires the use of a house or

lands from another; at law it means one who possesses or

holds lands or tenements by any kind of title w^hatever. PIos-

ford V. Ballard, 39 N. Y^ 151; White v. Maynard, 111 Mass.

250; Sparker v. Cook, 16 Ibid. 507.

TENEMENT. Means popularly a house, or rooms let in houses
;

at law it means every kind of property whether corporeal or

incorporeal, which being of a permanent nature may be holden,

such as lands, houses, inheritances, rents, and profits. Coke
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Litt. 6; 2 Blacks. Comm. 17 ; 1 Washburn, 10 ;
Comm. v.

Dam, 107 Mass. 210; Young v. Boston, 104 Ibid. 95; People

V. Westervelt, 17 Wend. 673 ; Mayor, etc., v. Mabie, 13 N. Y.

159.

THE^^. May signify either "at that time,^^ "fu7^ther,^^ or "in

that case,^^ according to the suffix. Ash v. Coleman, 24 Barb.

645; 2 Atk. Ch. 310; 4 Yesey, 698; Comm. v. Butterick, 106

Mass. 12.

THOROUGHFARE. Means a public street or highway opening

at both ends into another highway. Bissell v. N. Y. Central

R. R., 23 N. Y. 61 ;
Galatian v. Gardner, 7 Johns. 106.

THREAD. At law is use figuratively to denote the central line

of a stream, and thus to determine riparian rights.

TRADITION. In the civil law means the act by which a thing

is delivered.

TRUST. Means in law a right in property, real or personal, held

by one person for the benefit of another. The legal title rests

in the trustees, the equitable in the beneficiary. Or it may

mean in commerce an unincorporated joint-stock company or

partnership between the stockholders of various corporations.

4 Kent's Comm. 295 ; 3 Blacks. Comm. 431 ;
Perry on Trusts

;

Kerr's Business Corporations, § 112.

USE. Means in law the right in the beneficiary of a trust to take

the profits of the land; hence, while nominally creating a

trustee, it virtually supersedes him in fact by uniting the seisin

with the use.

YALUE. Means in law the worth of an object in purchasing

other things, hence it diff"ers from price, the former meaning

value in use, the latter value in exchange. Troy Iron Co. v.

Winslow, 45 Barb. 231 ; Wilson v. Maxwell, 2 Blatchf. 321
;

Wolfe V. Harvard Ins. Co., 7 N Y. 583.

WARD. Means at law any person placed by legal process under

the guardianship of another.

WAGES and SALARY. Are held to be synonymous terms

without regard to the particular service rendered ;
and apply

as well to the compensation of public officers and members of

the Legislature, whether estimated on a;jer diem basis, or on

an aggregate sum for the whole year. Jenks v. Dyer, 102

Mass? 235; Somers v. Kelcher, 115 Ibid. 167; Comm. ex rel.

Wolfe V. Butler, 99 Penn. St. 535.

WRITING. Ilenshaw v. Foster, 9 Pick. 312; Hart v. Gray, 3

Sumn. 340; U. S. v. Lawrence, 13 Blatchf. 211.



CONSTITUTION

OF THE

UNITED STATES OF AMERICA,

We the people of the United States, in order to form a more perfect

Union, establish Justice, insure domestic Tranquility, provide

for the common defence, promote the general Welfare, and secure

the Blessings of Liberty to ourselves and our Posterity, do

ordain and establish this Constitution for the United States of

America.

ARTICLE I.

Section. 1. All legislative Powers herein granted shall be vested

in a Congress of the United States which shall consist of a Senate

and House of Representatives.

Section. 2. The House of Representatives shall be composed

of Members chosen every second Year by the People of the several

States, and the Electors in each State shall have the qualifications

requisite for Electors of the most numerous Branch of the State

Legislature.

No Person shall be a Representative who shall not have attained

to the age of twenty-five years, and been seven years a Citizen of

the United States, and who shall not, when elected, be an Inhabit-

ant of that State in which he shall 1)0 chosen.

Representatives and direct Taxes shall be apportioned among

the several States which may be included within this Union, accord-

ing to their respective Numbers, which shall be determined by adding

to the whole Number of free Persons, including those bound to

Service for a Term of Years, and excluding Indians not taxed,

three fifths of all other Persons. The actual Enumeration shall be

made within three Years after the first Meeting of the Congress of

the United States, and within every subsequent Term of ten Years,

in such manner as they shall by Law direct. The number of Rep-

(637)
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resentatives shall not exceed one for every thirty Thousand, but

each State shall have at Least one Representative ; and until such

enumeration shall be made, the State of New Hampshire shall be

entitled to choose three, Massachusetts eight, Rhode-Island and

Providence Plantations one, Connecticut five, New York six, New
Jersey four, Pennsylvania eight, Delaware one, Maryland six,

Virginia ten, North Carolina five. South Carolina five, and Georgia

three.

When vacancies happen in the Representation from any State,

the Executive Authority thereof shall issue Writs of Election to

fill such Vacancies.

The House of Representatives shall choose their Speaker and

other Officers ; and shall have the sole Power of Impeachment.

Section. 3. The Senate of the United States shall be composed

of two Senators from each State, chosen by the Legislature thereof

for six Years ; and each Senator shall have one Vote.

Immediately after they shall be assembled in Consequence of the

first Election, they shall be divided as equally as may be into three

Classes. The Seats of the Senators of the first Class shall be

vacated at the Expiration of the second Year, of the second Class

at the Expiration of the fourth Year, and of the third Class at the

Expiration of the sixth Year, so that one-third may be chosen every

second Year ; and if Vacancies happen by Resignation, or other-

wise, during the Recess of the Legislature of any State, the Ex-

ecutive thereof may make temporary Appointments until the next

Meeting of the Legislature, which shall then fill such Vacancies.

No person shall be a Senator who shall not have attained to the

Age of thirty Years, and been nine Years a citizen of the United

States, and who shall not, when elected, be an Inhabitant of that

State for which he shall be chosen.

The Vice President of the United States shall be President of

the Senate, but shall have no Vote, unless they be equally divided.

The Senate shall choose their other Officers, and also a President

pro tempore, in the absence of the Vice President, or when he

shall exercise the Office of President of the United States.

The Senate shall have the sole Power to try all Impeachments.

When sitting for that Purpose, they shall be on Oath or Affirma-

tion. When the President of the United States is tried, the Chief

Justice shall preside : And no Person shall be Convicted without

the Concurrence of two thirds of the Members present.

Judgment in Case of Impeachment shall not extend further than

removal from Office, and Disqualification to hold and enjoy any
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Office of honor, Trust or Profit under the United States; l)ut the

Party convicted shall nevertheless he lial)le and su))jeet to Indict-

ment, Trial, Judf^nient and Punishment, according to Law.

Section. 4. The Times, Places and Manner of holdinf^ Elec-

tions for Senators and Representatives, shall Ije prescrihed in each

State by the Legislature thereof; but the Congress may at any

time by Law make or alter such Regulations, except as to the

places of choosing Senators.

The Congress shall assemble at least once in every Year, and

such Meeting shall be on the first Monday in December, unless

they shall by Law appoint a diflferent Day.

Section. 5. Each House shall be the Judge of the Elections,

Returns and Qualifications of its own Members, and a Majority of

each shall constitute a Quorum to do Business; but a smaller

Number may adjourn from day to day, and may be authorized to

compel the Attendance of Absent Members, in such Manner, and

under such Penalties as each House may provide.

Each House may determine the Rules of its Proceedings, punish

its Members for disorderly Behaviour and with the Concun-ence

of two thirds, expel a Member.

Each House shall keep a Journal of its Proceedings, and from

time to time publish the same, excepting such Parts as may in

their Judgment require Secrecy, and the Yeas and Nays of the

Members of either House on any question shall, at the Desire of

one fifth of those Present, be entered on the Journal.

Neither House, during the Session of Congress, shall, without

the consent of the other, adjourn for more than three days, nor

to any other Place than that in which the two Houses shall be

sitting.

Section. 6. The Senators and Representatives shall receive a

Compensation for their Services, to be ascertained by Law, and

paid out of the Treasury of the United States. They shall in all

Cases, except Treason, Felony, and Breach of the Peace, be privil-

eged from Arrest during their Attendance at the Session of their

respective Houses, and in going to and returning from the same

;

and for any Speech or Debate in either House, they shall not be

questioned in any other Place.

No Senator or Representative shall, during the Time for which

he was Elected, be appointed to any civil Office under the Authority

of the United States, which shall have been created, or the Emolu-

ments whereof shall have been increased during such time
;
and
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no Person holding any Office under the United States, shall be a

Member of either House during his continuance in Office.

Section. T. All Bills for raising Revenue shall originate in the

House of Representatives ; but the Senate may propose or concur

with Amendments as on other Bills.

Every Bill which shall have passed the House of Representatives

and the Senate, shall, before it become a Law, be presented to the

President of the United States; if he approve he shall sign it, but

if not he shall return it, with his Objections to that House in which

it shall have originated, who shall enter the Olyections at large on

their Journal, and proceed to reconsider it. If after such Recon-

sideration two thirds of that House shall agree to pass the Bill, it

shall be sent, together with the Objections, to the other House, by

which it shall likewise be reconsidered, and if approved by two

thirds of that House, it shall become a Law. But in all such Cases

the Yotes of both houses shall be determined by Yeas and Nays,

and the Names of the persons voting for or against the Bill shall

be entered on the Journal of each House respectively. If any Bill

shall not be returned by the President within ten Days (Sundays

excepted) after it shall have been presented to him, the Same shall

be a law, in like manner as if he had signed it, unless the Congress

by their adjournment prevent its Return, in which Case it shall

not be a Law.

Every Order, Resolution or Yote to which the Concurrence of

the Senate and House of Representatives may be necessary (except

on a question of adjournment) shall be presented to the President

of the United States; and before the Same shall take Effect, shall

be approved by him, or being disapproved by him, shall be repassed

by two thirds of the Senate and House of Representatives, accord-

ing to the Rules and Limitations prescribed in the Case of a Bill.

Section. 8. The Congress shall have Power
To lay and collect Taxes, Duties, Imposts and Excises, to pay

the Debts and provide for the Common Defence and general Wel-

fare of the United States ; but all Duties, Imposts and Excises

shall be uniform throughout the United States

;

To borrow Money on the credit of the United States

;

To regulate Commerce with foreign Nations, and among the

several States, and with the Indian Tribes.

To establish an uniform Rule of Naturalization, and uniform

Laws on the subject of Bankruptcies throughout the United States.

To coin Money, regulate the Yalue thereof, and of foreign Coin,

and fix the Standard of Weights and Measures

;
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To provide for tlie Puiii.shmont of counterfeiting the Securities

and current Coin of the United States

;

To establish Post Ollices and post Roads

;

To promote the progress of Science and useful Arts, by securing

for limited Times to Authors and Inventors the exclusive Right

to their respective Writings and Discoveries;

To constitute Tribunals inferior to the supreme Court;

To define and punish Piracies and Felonies committed on the

high Seas, and Offences against the Law of Nations

;

To declare War, grant Letters of Marque and Reprisal, and

make Rules concerning Captures on Land and Water

;

To raise and support Armies, but no Appropriation of Money
to that Use shall be for a longer Term than two Years

;

To provide and maintain a Navy
;

To make Rules for the Government and Regulation of the land

and naval Forces

;

To provide for calling forth the Militia to execute the Laws of

the Union, suppress Insurrections and repel Invasions

;

To provide for organizing, arming, and disciplining, the Militia,

and for governing such Part of them as may be employed in the

service of the United States, reserving to the States respectively,

the appointment of the Officers, and the authority of training the

Militia according to the Discipline prescribed by Congress
;

To exercise exclusive Legislation in all Cases whatsoever, over

such district (not exceeding ten Miles square) as may, by Cession

of the Particular States, and the Acceptance of Congress, become

the Seat of Government of the United States, and to exercise like

Authority over all Places purchased by the Consent of the Legis-

lature of the State in which the same shall be, for the Erection of

Forts, Magazines, Arsenals, Dock-Yards, and other needful Build,

ings; And
To make all Laws which shall be necessary and proper for carry-

ing into Execution the foregoing Powers, and all other Powers

vested by this Constitution in the Government of the United States,

or in any Department or Officer thereof.

Section. 9. The Migration or Importation of such Persons as

any of the States now existing shall think proper to admit, shall

not be prohibited by the Congress prior to the Year one thousand

eight hundred and eight, but a Tax or Duty may be imposed on

such Importation, not exceeding ten dollars for each Person.

The Privilege of the Writ of Habeas Corpus shall not be sus-

41
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pended, unless when in Cases of Rebellion or Invasion the public

Safety may require it.

No Bill of Attainder or ex post facto Law shall be passed.

No Capitation, or other direct, Tax shall be laid, unless in Pro-

portion to the Census or Enumeration herein before directed to be

taken.

No Tax or Duty shall be laid on Articles exported from any

State.

No Preference shall be given by any Regulation of Commerce
or Revenue to the ports of one State over those of another : nor

shall Vessels bound to, or from one State, be obliged to enter, clear,

or pay Duties in another.

No Money shall be drawn from the Treasury, but in Conse-

quence of Appropriations made by Law ; and a regular Statement

and account of the Receipts and Expenditures of all public Money
shall be published from time to time.

No Title of Nobility shall be granted by the United States

:

And no Person holding any Office of Profit or Trust under them,

shall, without the consent of Congress, accept of any present,

Emolument, Office, or Title, of any kind whatever, from any King,

Prince, or foreign State.

Section. 10. No State shall enter into any Treaty, Alliance,

or Confederation
;
grant Letters of Marque and Reprisal ; coin

Money ; emit Bills of Credit ; make anything but gold and silver

Coin a Tender in Payment of Debts
;
pass any Bill of Attainder,

ex post facto Law, or Law impairing the Obligation of Contracts,

or grant any Title of Nobility.

No State shall, without the consent of the Congress, lay any

Imposts or Duties on Imports or Exports, except what may be

absolutely necessary for executing its inspection Laws : and the

net Produce of all Duties and Imposts, laid by any State on Im-

ports or Exports, shall be for the Use of the Treasury of the United

States ; and all such Laws shall be subject to the Revision and

Control of the Congress.

No State shall, without the Consent of Congress, lay any Duty

of Tonnage, Keep Troops or Ships of War in time of Peace, enter

into any Agreement or Compact with another State, or with a

foreign Power, or engage in War, unless actually invaded, or in

such imminent Danger as will not admit of Delay.
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ARTICLE. II.

Section. 1. The executive Power shall be vested in a President

of the United States of America. He shall hold his Office diirintr

the Term of four Years, and, together with the Vice President,

chosen for the same Term, be elected, as follows :

Each State shall appoint, in such Manner as the Legislature

thereof may direct, a Number of p]lectors, equal to the w^hole

Number of Senators and Representatives to w4iich the State may
be entitled in the Congress ; but no Senator or Representative, or

Person holding an Office of Trust or Profit under the United

States, shall be appointed an Elector.

The Congress may determine the Time of choosing the Electors,

and the Day on which they shall give their Votes : w'hich Day
shall be the same throughout the United States.

No Person except a natural born Citizen, or a Citizen of the

United States, at the time of the Adoption of this Constitution,

shall be elligible to the Office of President ; neither shall any Per-

son be elligible to that Office who shall not have attained to the age

of thirty-five Years, and been fourteen Years a resident within

the United States.

In Case of the Removal of the President from Office, or of his

Death, Resignation, or Inability to discbarge the Powers and

Duties of the said Office, the same shall devolve on the Vice Presi-

dent, and the Congress may by Law provide for the Case of

Removal, Death, Resignation, or Inability, both of the President

and A^ice President, declaring w^hat Officer shall then act as Presi-

dent, and such Officer shall act accordingly, until the Disability be

removed, or a President shall be elected.

The President shall, at stated Times, receive for his Services, a

Compensation, which shall neither be increased nor diminished

during the period for which he shall have been elected, and he shall

not receive within that Period any other Emolument from the

United States, or any of them.

Before he enter on the Execution of his Office, he shall take the

following Oath or Affirmation :

—

"I do solemnly swear (or affirm) that I will faithfully execute

" the Office of President of the L'nited States, and will to the best

" of my Ability, preserve, protect and defend the Constitution of

"the United States."

Section. 2. The President shall be Commander-in-Chief of the

Army and Navy of the United States, and of the Militia of the
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several States, when called into the actual service of the United

States ; he may require the opinion, in writing, of the principal

Officer of each of the executive Departments, upon any Subject

relating to the Duties in their respective Offices, and he shall have

Power to grant Reprieves and Pardons for Offences against the

United States, except in Cases of Impeachment.

He shall have Power, by and with the Advice and Consent of

the Senate, to make Treaties, provided two thirds of the Senators

present concur ; and he shall nominate, and by and with the Advice

and Consent of the Senate, shall appoint Ambassadors, other public

Ministers and Consuls, Judges of the supreme Court, and all other

Officers of the United States, whose Appointments are not herein

otherwise provided for, and which shall be established by Law

;

but the Congress may by Law vest the Appointment of such in-

ferior Officers, as they think proper, in the President alone, in the

Courts of Law, or in the Heads of Departments.

The President shall have Power to fill up all Yacancies that

may happen during the Recess of the Senate, by granting Com-

missions which shall expire at the End of their next Session.

Section. 3. He shall from time to time give to the Congress

Information of the State of the Union, and recommend to their

Consideration such Measures as he shall judge necessary and expe-

dient ; he may, on extraordinary Occasions, convene both Houses,

or either of them, and in case of a Disagreement between them,

with Respect to the Time of Adjournment, he may adjourn them to

such time as he shall think proper ; he shall receive Ambassadors

and other public Ministers ; he shall take Care that the Laws be

faithfully executed, and shall Commission all the officers of the

United States.

Section. 4. The President, Yice President and all civil Officers

of the United States, shall be removed from Office on Impeach-

ment for, and conviction of. Treason, Bribery, or other high Crimes

and Misdemeanors.

ARTICLE. IIL

Section. 1, The judicial Power of the United States, shall be

vested in one supreme Court, and in such inferior Courts as the

Congress may from time to time ordain and establish. The Judges,

both of the supreme and inferior Courts, shall hold their Offices

during good Behavior, and shall, at stated Times, receive for their

Services, a Compensation which shall not be diminished during

their Continuance in Office.
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Section. 2. The judicial PowfT shall oxtend to all Cases, in

Law and Equity, arising under this Constitution, the Laws of the

United States, and Treaties made, or which shall he made, under

their Authority;—to all Cases afl'ecting Ambassadors, other ])ul)lic

Ministers, and Consuls;—to all Cases of admiralty and maritime

Jurisdiction ;—to Controversies to which the United States shall be

a Party ;—to Controversies between two or more States ;—Ijetween

a State and Citizens of another State ;—between Citizens of Dif-

ferent States;—between Citizens of the same State clainiiuf^ Lands
under Grants of different States, and between a State, or the Citi-

zens thereof, and foreign States, Citizens or Subjects.

In all Cases aficcting Ambassadors, other public Ministers and

Consuls, and those in which a State shall be Party, the supreme

Court shall have original Jurisdiction. In all the other Cases

before mentioned, the supreme Court shall have appellate Juris-

diction, both as to Law and Fact, with such Exceptions, and under

such Tlegulations as the Congress shall make.

The Trial of all Crimes, except in Cases of Impeachment, shall

be by Jury ; and such Trial shall be held in the State where the

said Crimes shall have been committed ; but when not committed

within any State, the Trial shall be at such Place or Places as the

Congress may by Law have directed.

Section. 3. Treason against the United States shall consist

only in levying War against them, or in adhering to their Enemies,

giving them Aid and Comfort. No Person shall be convicted of

Treason unless on the Testimony of two Witnesses to the same

overt Act, or on Confession in open Court.

The Congress shall have Power to declare the Punishment of

Treason, but no Attainder of Treason shall work Corruption of

Blood, or Forfeiture except during the Life of the Person attainted.

ARTICLE. lY.

Section. 1. Full Faith and Credit shall be given in each State

to the public Acts, Records, and judicial Proceedings of every

other State. And the Congress may by general Laws prescribe

the Manner in which such Acts, Records and Proceeding shall be

proved, and the Effect thereof.

Section. 2. The Citizens of each State shall be entitled to all

Privileges and Immunities of Citizens in the several States.

A person charged in any State with Treason, Felony, or other

Crime, who shall flee from Justice, and be found in another State,
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shall on Demand of the executive Authority of the State from

which he fled, be delivered up, to be removed to the State having

Jurisdiction of the Crime.

Ko Person held to Service or Labour in one State, under the

Laws thereof, escaping into another, shall, in Consequence of any

Law or Regulation therein, be discharged from such Service or

Labour, but shall be delivered up on Claim of the Party to whom

such Service or Labour may be due.

Section. 3. Xew States may be admitted by the Congress into

this Union, but no new State shall be formed or erected within the

Jurisdiction of any other State; nor any State be formed by the

Junction of two or more States, or Parts of States, without the

Consent of the Legislatures of the States concerned as well as of

the Congress.

The Congress shall have Power to dispose of and make all

needful Rules and Regulations respecting the Territory or other

Property belonging to the United States ; and nothing in this

Constitution shall be so construed as to Prejudice any Claims of

the United States, or of any particular State.

Section. 4. The United States shall guarantee to every State

in this Union a Republican Form of Government, and shall protect

each of them against Invasion, and on Application of the Legis-

lature, or of the Executive (when the Legislature cannot be con-

vened) against domestic Yiolence.

ARTICLE. Y.

The Congress, whenever two thirds of both Houses shall deem

it necessary, shall propose Amendments to this Constitution, or,

on the Application of the Legislatures of two thirds of the several

States, shall call a Convention for proposing Amendments, which

in either Case, shall be valid to all intents and Purposes, as Part

of this Constitution, when ratified by the Legislatures of three

fourths of the several States, or by Conventions in three fourths

thereof, as the one or the other Mode of Ratification may be pro-

posed by the Congress ; Provided that no Amendment which may
])e made prior to the Year one thousand eiirht hundred and eight

shall in any Manner afi'ect the first and fourth Clauses in the Ninth

Section of the first Article ; and that no State, without its Consent,

shall be deprived of its equal Suffrage in the Senate.
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ARTICLE. YI.

All Debts contracted and Engagements entered into, before the

Adoption of this Constitution, shall be as valid against the United

States under this Constitution, as under the Confederation.

This Constitution, and the Laws of the United States which

shall be made in Pursuance thereof; and all Treaties made, or

which shall be made, under the authority of the United States,

shall be the supreme Law of the Land; and the Judges in every

State shall be bound thereby, any Thing in the Constitution or

Laws of any State to the Contrary notwithstanding.

The Senators and Representatives before mentioned, and the

Members of the Several State Legislatures, and all executive and

judicial Officers, both of the United States and of the several States,

shall be bound by Oath or Affirmation, to support this Constitu.

tion ; but no religious Test shall ever be required as a Qualification

to any Office or public Trust under the United States.

ARTICLE. YIL

The Ratification of the Conventions of nine States, shall be

sufficient for the Establishment of this Constitution between the

States so ratifying the same.

Done in Convention by the Unanimous Consent of the States

present the Seventeenth Day of September in the Year of our

Lord one thousand seven hundred and Eighty seven and of the

Independence of the United States of America the Twelfth. In

Witness w^hereof We have hereunto subscribed our Xames,

GEO. WASHINGTON,
President and Deputy from Virginia.

NEW HAMPSHIRE.
JOHN LANUDON,
NICHOLAS GILMAN.

MASSA CHUSETTS.
NATHANIEL GORHAM,
RUFUS KING.

CONNECTICUT.
WM. SAML. JOHNSON,
ROGER SHERMAN.

NEW YORK.
ALEXANDER HAMILTON.

NEW JERSEY.
WTTJ.. LIVINGSTON,
WM. PATERSON,
DAVID BREARLY,
JONA. DAYTON.

PENNSYLVANIA.
B. FRANKLIN.
ROBT. MORRIS,
TIIO. FITZSIMONS,
JAMES WILSON,
THOMAS MIFFLIN,
GEO. CLYMER,
JARED INOERSOLL,
GOUV. MORRIS.
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DELA WARE.
GEO. REED,
JOHN DICKINSON,
JACOB BROOM,
GUNNING BEDFORD, Jun'r,

RICHARD BASSETT.

MARYLAND.
JAMES M'HENRY,
DANL. CARROLL,
DAN. OF ST. THOS. JENIFER.

VIRGINIA.
JOHN BLAIR,
JAMES MADISON, Jr.

NORTH CAROLINA.
WM. BLOUNT,
HU. WILLIAMSON,
RICH'D DOBBS SPAIGHT.

SOUTH CAROLINA.
J. RUTLEDGE,
CHARLES PINCKNEY,
CHAS. COTESWORTH PINCKNEY,
PIERCE BUTLER.

GEORGIA.
WILLIAM FEW,
ABR. CALDWIN.

Attest, WILLIAM JACKSOX, Secretary.

The Constitution was adopted on the lYth September, 1787, by

the Convention appointed in pursuance of the resolution of the

Congress of the Confederation, of the 21st February, 1787, and

was ratified by the Conventions of the several States, as follows,

viz :

Delaware, 7th December, 1787. South Carolina, 23d May, 1788.

Pennsylvania, 12tb December, 1787. New Hampshire, 21st June, 1788.

New Jersey, 18th December, 1787.

Georgia, 2d January, 1788.

Connecticut, 9th January, 1788.

Massachusetts, 6th February, 1788.

Maryland, 28th April, 1788.

Virginia, 26th June, 1788.

New York, 26th July, 1788.

North Carolina, 21st Nov., 1789.

Rhode Island, 20th May, 1790.
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ARTICLES
IN ADDITION TO, AND AMENDMENT OF,

THE CONSTITUTION

OF THE

UNITED STATES OF AMERICA,
Proposed by Congress, and ratified hy the Legislatures of the

several States, pursuant to the fifth article of the original Con-

stitution.

ARTICLE I.

Congress shall make no law respecting an establishment of

religion, or prohibiting the free exercise thereof; or abridging the

freedom of speech, or of the press ; or the right of the people

peaceably to assemble, and to petition the Government for a redress

of grievances.

ARTICLE IL

A well regulated Militia, being necessary to the security of a free

State, the right of the people to keep and bear Arms, shall not be

infringed.

ARTICLE III.

No Soldier shall, in time of peace be quartered in any house,

without the consent of the Owner, nor in time of war, but in a

manner to be prescribed by law.

ARTICLE lY.

The right of the people to be secure in their persons, houses,

papers and effects against unreasonable searches and seizures, shall

not be violated, and no Warrants shall issue, but upon probable

cause, supported by Oath or affirmation, and particularly describing

the place to be searched, and the persons or things to be seized.

ARTICLE Y.

No person shall be held to answer for a capital, or otherwise in-

famous crime, unless on a presentment or indictment of a Grand
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Jury, except in cases arising in the land or naval forces, or in the

Militia, when in actual service in time of War or public danger

;

nor shall any person be subject for the same offence to be twice put

in jeopardy of life or limb ; nor shall be compelled in any Criminal

Case to be a witness against himself, nor be deprived of life liberty

or property without due process of law ; nor shall private property

be taken for public use, without just compensation.

ARTICLE YL

In all criminal prosecutions, the accused shall enjoy the right to

a speedy and public trial, by an impartial jury of the State and

district wherein the crime shall have been committed, which district

shall have been previously ascertained by law, and to be informed

of the nature and cause of the accusation ; to be confronted with

the witnesses against him ; to have Compulsory process for obtain

ing witnesses in his favor, and to have the Assistance of Counsel

for his defence.

ARTICLE TIL

In Suits at common law, where the value in controversy shall

exceed twenty dollars, the right of trial by jury shall be preserved,

and no fact tried by a jury shall be otherwise re-examined in any

Court of the United States, than according to the rules of the com-

mon law.

ARTICLE YIIL

Excessive bail shall not be required, nor excessive fines imposed,

nor cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration in the Constitution, of certain rights, shall not

be construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the Constitu-

tion, nor prohibited by it to the States, are reserved to the States

respectively, or to the people.

ARTICLE XL
The Judicial power of the United States shall not be construed

to extend to any suit in law or equity, commenced or prosecuted

against one of the United States by Citizens of another State, or

by Citizens or Subjects of any Foreign State.
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ARTICLE XII.

The Electors sliall meet in their respective states, and vote by
ballot for President and Vice President, one of whom, at least, shall

not be an inhabitant of the same state with themselves ; they shall

name in their ballots the person voted for as President, and in

distinct ballots the person voted for as Vice President, and they
shall make distinct lists of all persons voted for as President, and
of all persons voted for as Vice President, and of the number of

votes for each, which lists they shall sign and certify, and transmit

sealed to the seat of the government of the United States, directed

to the President of the Senate. The President of the Senate shall,

in presence of the Senate and House of Representatives, open all

the certificates and the votes shall then be counted ;—the person
having the greatest number of votes for President shall be the

President, if such number be a majority of the whole number of

Electors appointe^l ; and if no person have such majority, then from

the persons having the highest numbers not exceeding three on the

list of those voted for as President, the House of Representatives

shall choose immediately, by ballot, the President. But in Choos-

ing the President, the vote shall be taken by states, the representa-

tion from each state having one vote ; a quorum for this purpose

shall consist of a member or members from two thirds of the states,

and a majority of all the states shall be necessary to a choice. And
if the House of Representatives shall not choose a President when-
ever the right of choice shall devolve upon them, before the fourth

day of March next following, then the Vice President shall act as

President, as in the case of the death or other constitutional dis-

ability of the President. The person having the greatest number
of votes as Vice President, shall be the Vice President, if such

number be a majority of the whole number of Electors appointed,

and if no person have a majority, then from the two highest num-
bers on the list, the Senate shall choose the Vice President ; a

quorum for the purpose shall consist of two thirds of the whole

number of Senators, and a majority of the whole number shall be

necessary to a choice. But no person constitutionally ineligible to

the office of President shall be eligible to that of Vice President of

the United States,
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The following is prefixed to the first ten of the preceding

amendments.

CONGRESS OF THE UNITED STATES,

Beg-im and held at the City of New York, on Wednesday, the

fourth of March, one thousand seven hundred and eighty-nine.

The Conventions of a number of the States, having at the time

of their adopting the Constitution, expressed a desire, in order to

prevent misconstruction or abuse of its powers, that further decla-

ratory and restrictive clauses should be added : And as extending

the ground of public confidence in the Government, will best insure

the beneficent ends of its institution
;

Resolved by the Senate and House of Reiwesentatives of the

United States of America, in Congress assembled, two thirds of

both Houses concurring, That the following Articles be proposed

to the Legislatures of the several States, as amendments to the

Constitution of the United States, all, or any of which articles,

"when ratified by three fourths of the said Legislatures, to be valid

to all intents and purposes, as part of the said Constitution ; viz.

Articles in addition to, and Amendments of the United States

of America, proposed by Congress, and ratified by the Legislatures

of the several States pursuant to the fifth article of the original

Constitution.

The first ten amendments of the Constitution were ratified by

the States as follows, viz.:

By New Jersey, 20th November, 1789.

By Maryland, 19th December, 1789.

By North Carolina, 22d December, 1789.

By South Carolina, 19th January, 1790.

By New Hampshire, 25th January, 1790.

By Delaware, 28th January, 1790.

By Pennsylvania, 10th March, 1790.

By New York, 27th March, 1790.

By Rhode Island, 15th June, 1790.

By Vermont, 3d November, 1791.

By Yirginia, 15th December, 1791.



UNITED STATES OF AMERICA. 653

The following is prefixed to the eleventh of the preceding

amendments.

THIRD CONGRESS OF THE UNITED STATES.

At the first session, begun and held at the city of Philadelphia, in

the State of Pennsylvania, on 3Ionday, the second of December,

one thousand seven hundred and ninety-three :

Besolved by the Senate and House of Representatives of the

United States of America, in Congress assembled, two thirds of

both Houses concurring-, That the following Article be proposed

to the Legislatures of the several States, as an amendment to the

Constitution of the United States ; which when ratified by three-

fourths of the said Legislatures shall be valid as part of the said

Constitution, viz :

The following is prefixed to the twelfth of the preceding

amendments :

EIGHTH CONGRESS OF THE UNITED STATES.

At the first session, begun and held in the city of Washington, in

the Territory of Columbia, on Monday, the seventeenth day of

October, one thousand eight hundred and three.

Resolved by the Senate and House of Representatives of the

United States of America, in Congress assembled, two thirds of

both Houses concurring, that in lieu of the third paragraph of the

first section of the second article of the Constitution of the United

States, the following be proposed as an amendment to the Consti-

tution of the United States, which, when ratified by three fourths

of the legislatures of the several States, shall be valid to all intents

and purposes, as part of the said Constitution, to wit

:

The ten first of the preceding amendments were proposed at the

first session of the first Congress, of the United States, 25 Sep-

tember, 1789, and were finally ratified by the constitutional number

of States, on the 15th day of December, lt91. The eleventh

amendment was proposed at the first session of the third Congress,

5th March, 1194, and was declared in a message from the President

of the United States, to both Houses of Congress dated 8th January,

1798, to have been adopted by the constitutional number of States.

The twelfth amendment was proposed at the first session of the

eighth Congress, 12th December, 1803, and was adopted by the

constitutional number of States in 1804, according to a public

notice thereof by the Secretary of State, dated 25th of September

of the same year.
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ARTICLE XIIL

Sithmitted by Congress to the Legislatures of the several States,

February 1st, 1865, and on the 18th of December following was
officially declared to have been ratified by the requisite majority

of three fourths of all the States.

Section 1. Neither slavery nor involuntary servitude, except

as a punishment for crime whereof the party shall have been duly

convicted, shall exist within the United States or any place subject

to their jurisdiction.

Section 2. Congress shall have power to enforce this article by
appropriate legislation.

ARTICLE XIY.

Section 1. All persons born or naturalized in the United States,

and subject to the jurisdiction thereof, are citizens of the United
States, and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or immunities

of citizens of the United States ; nor shall any State deprive any
person of life, liberty, or property without due process of law, nor
deny to any person within its jurisdiction the equal protection of

the law.

Section 2. Representatives shall be apportioned among the

several States according to their respective numbers, counting the

whole number of persons in each State, excluding Indians not

taxed. But when the right to vote at any election for the choice

of electors for President and Yice President of the United States,

representatives of Congress, the executive and judicial officers of a

State, or the members of the Legislature thereof, is denied to any
of the male members of such State, being twenty-one years of age,

and citizens of the L^nited States, or in any way abridged, except

for participation in rebellion, or other crime, the basis of representa-

tion therein shall be reduced in the proportion which the number
of such male citizens shall bear to the whole number of male

citizens twenty-one years of age in such State.

Section 3. No person shall be a senator or representative in

Congress, or elector of President and Yice President, or hold any
office, civil or military, under the United States, or under any State,

who, having previously taken an oath, as a member of Congress,

or as an officer of the United States, or as a member of any State

Legislature, or as an executive or judicial officer of any State, to

support the Constitution of the United States, shall have engaged
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in insurrection or rebellion against the same, or given aid or comfort

to the enemies thereof. But Congress may, by a vote of two-

thirds of each house, remove such disability.

Section 4. The validity of the public debt of the United States,

authorized by law, including debts incurred for payment of pensions

and bounties for services in suppressing insurrection or relx'llion,

shall not be questioned. But neither the United States nor any

State shall assume or pay any debt or obligation incurred in aid of

insurrection or rebellion against the United States, or any claim

for the loss or emancipation of any slave ; but all such debts,

obligations, and claims shall be held illegal and void.

Section 5. The Congress shall have power to enforce by appro-

priate legislation the provisions of this article.

ARTICLE XY.

Section 1. The right of the citizens of the United States to

vote shall not be denied or abridged by tiie United States or any
State on account of race, color, or previous condition of servitude.

Section 2. The Congress shall have power to enforce by appro-

priate legislation the provisions of this article.
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ADMINISTRATIVE LAW— its organic sources, 3.

its constitutional sources, 343.

need of periodical changes in, 8.

method of framing, 562, 577.

ALABAjNIA, when admitted into the Union, 164.

ALBANY PLAN, Franklin's, its meaning, 83.

ALIENS, may be granted privileges by the U. S., 543.

wrongs to them may be punished by U. S., 544.

in what way redress may be given them, 545, 546.

power of Congress to legislate upon treaty obligations, 548.

States may deny residence to, 157 n, 460.

ALLEGIANCE, due from all people to their government, 39.

a filial and not an official tie, 16.

its aspects under the Federal Constitution, 16.

treaty stipulations relating thereto in behalf of naturalized citizens, 16.

strength of, in colonies to mother country, 76.

purely voluntary and political, 125.

AMENDMENTS, 13th, 14th, 15th, 299, 300, 301.

explanations of, 301, 302, 303, 304.

effects of passage of 13th and 14th, 306.

limits of their protection, 307.

addressed to State action alone, 307.

effects of, upon the elective franchise, 532, 533, 534, 535.

AMENDMENTS TO CONSTITUTION, power to propose, 519.

dates of adoption of original, 520.

Indians not within operation of, 522.

their effects upon the powers of Congress, 524.

ANCIENT REPUBLICS, their mode of legislation, 352.

ARKANSAS, when admitted into the Union, 163.

ARMIEIS, power of Congress to raise and support, 498.

government and regulation of, 500.

ARMS, right to bear arms under the Constitution, 241,

definition of, 242.

ASSEMBLIES, public, right to hold, under the Constitution, 240.

colonial, date of first establishment, 391.

( c"

)
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ASSEMBLY, Athenian, its character, 48.

ATHENS, position of the citizen towards the State, 124.

mode of legislation in, 353.

ATTAINDER, bills of, what they are, 220.

ATTAINDERS, could not be collaterally impeached, 222.

what are now judicially regarded as such, 222.

BAIL, excessive, not to be required, 262.

BANKERS' case, 196.

BANKRUPTCIES, uniform laws upon, 525.

difference between them and State insolvencies, 526.

powers of Congress over, 527, 528.

BANKRUPTCY LAAVS, why the power to pass was given to Congress,

287.

number passed by Congress and date, 527.

BILL OF RIGHTS, its absence in the Constitution of United States

explained, 202.

first nine articles of the Constitution constitute a Bill of Rights, 202,

203.

BILLS OF CREDIT, their nature, 275.

how they differ from a loan, 276.

BILLS OF PAINS AND PENALTIES, see Ex post facto Laws, 224.

BLUNTSCHLI, his differentiation of ancient and modern States, 115

BONDS, coupon, not bills of credit, 276.

BOROUGHS, discreditable features of, 25.

BRIDGES, regulation of, belongs to States, 470.

CALIFORNIA, when admitted into the Union, 163.

CALVIN'S case, 196.

CANA'LS, State not under supervision of Congress, 470.

CENSUS, decennial, for what purpose established, 94.

CESSIONS OF TERRITORY, 506, 509.

by original States to the United States, 511.

of land to colonists while occupied by Indians, 511.

within States to General Government, 516.

what rights they convey, and how acquired, 517, 518.

CHARTERS, except municipal, are a contract, not to be violated, 285.

municipal, may be altered at the pleasure of the Legislature, 286.

what powers the colonial ones gave, 388, 390.

colonial, annulled by quo vmrranto^ 389.

CHURCH, the Congregational, its part in the foundation of the Govern-

ment of the United States, 60.

the nucleus of civil government, 61.

CICERO, his definition of a Commonwealth, 118.

CITIZEN, differs from subject, 14.

its general meaning in the United States, 14,

as distinguished from denizen, 15.
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CITIZEN—CoutinuetL

wlicn first deliiuul in tlic Constitution, 35.

stands before the State in modern political society, 120.

his relations to the State, 124.

CITIZENSHIP, defined in the Constitution, 3U3.

what its rights imply, 53G.

CIVIL LlBEirrY, see Libkrty.

CIVIL RIGHTS ACT, why it was passed, 505.

CLAIMS, Court of, object of its establishment, 230.

COASTING TRADE, exclusively under control of Congress, 460.

COIN, meaning of the word as applied to the currency, 470.

COLLEGES, Congress may donate lands to, 559.

COLONIES, their transformation into States, 81.

originally constituted as sovereign States, 82.

their status before the Declaration of Independence, 86.

COLONISTS, American, whence they drew inspiration, 7.

what circumstances favored them in establishing a republican govern-

ment, 27.

COLORADO, when admitted into the Union, 165.

COLUMBIA, District of, 506.

jurisdiction of Congress over, 507.

COMMERCE, what it comprehends under the Constitution, 4G6.

inter-state, no tax to be laid upon, 200.

except to execute inspection laws of a State, 200.

power over, lodged in Congress, 201.

difference between, domestic and inter-state, 291.

rules governing the two kinds, 291.

inter-state, police jjower of States over, 205, 296.

how regulated, 462.

differences in circumstances of, 463.

object of bestowing power upon Congress, 464.

by corporations, 466.

inter-state, what it includes, 468.

cannot be taxed by States, 468, 473.

power to regulate, what it means, 471.

inter-state, summary of relative powers of States and Congress over

it, 472.

with Indian tribes, power of Congress over, 475.

qualifications as to its extent, 4 76.

does not apply to small tribes, 477.

nor individuals living ofT reservations, 477.

limits of this power as to contracts, crimes, etc., 478.

COMMONWEALTH, its principles the underlying ones of our Republic, 2.

the Puritan, its basis ecclesiastical, 58.

as a designation of the State, 397.

COMPACT, first, of Pilgrims, made in the IMayflower, 65.

second, compact of colonists a renunciation of authority of Parliament, 67.
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CONFEDERATION, first, of New England colonies, 68.

of thirteen colonies, of November, 1777, 76.

its chief service, 77.

Articles of, objections to, 216.

CONFLICTS OF JURISDICTION, between departments, 206.

no evidence of hostility, 207.

CONGRESS, colonial, first advocated by Franklin, 74.

first continental, did not seek to revolutionize colonies, 75.

basis of representation in, 95.

omnipotent to decide upon the political status of a State, 120.

CONGRESSIONAL LEGISLATION, 451.

its little value under the confederation, 451.

what the Constitution has done for it, 452, 453, 454.

how classified, 455.

original or primary, 455.

to lay and collect taxes, etc., 455.

what Congress may tax, 456.

powers over the currency, 457.

legal tender acts, 458, 459.

regulation of commerce, 460.

inter-state commerce, 462.

its power over police powers of a State, 469.

power over the currency, 479.

power to make paper currency a legal tender, 480.

may grant extension of patents, 489.

reserve certain privileges to assignees, 489.

limitations upon these powers, 489.

punish piracies, 493.

limits of its criminal jurisprudence, 493.

war powers of Congress, 494, 495, 496.

support of armies, 498.

maintenance of a navy, 499.

government by it of land and naval forces, 500.

concurrent powers with States, 521.

extent of its power over bankruptcies, 527, 528.

concurrent power with States over the militia, 531.

federal elections, 531.

suppletory and corrective powers, 537.

whence they are derived, 538.

enumeration of all powers impossible, 539.

what is meant by "necessary" powers, 540.

incidental powers, 541.

its treaty-making power, 543.

may grant privileges by treaty to aliens, 543.

how it may punish wrongs to aliens, 544.

what redress it guarantees to aliens, 544, 545, 546.
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CONGRESSIONAL LEGISLATION— O^nZ/Hue^.

may qualify that protection as to resident aliens, 547.

may legislate to enforce, modify, or repeal treaties, 548.

for inter-state extradition, 548.

its power to bestow pensions, 541),

every act of, does not re(|uire an enumerated j)0wer, 551.

great extent of its suppletory power, 552.

unconstitutional acts of, explained, 427, 4131 n.

its powers commensurate with our growing necessities, 553.

what powers it gave the Supreme Court in writs of error, 554.

its power to pass an enforcement act, 555.

legal tender acts, 556.

to grant rights of way to telegraph companies, 557.

its power to donate public lands to railroads, 558.

public lands to colleges, 559.

to territorial schools, 559.

as bounties, 559.

give bounties on domestic exports, 559.

its control over mail matter, 559, 560.

CONSTITUTION OF THE UNITED STATES,
its comprehensive scope, 7.

reasons for nationalizing it, 53.

causes which retarded its adoption, 82.

its object was to extinguish State rivalries, 83.

dates of its ratification by the States, 162.

a sovereign legal, but not political power, 183.

what its legal purport is in the United States, 205.

follows that of England in some of its featufes, 200.

what it omits to prescribe in powers is reserved to the States, 363.

difierent nature of Federal and State, 206, 363.

its stability and protection against change, 208.

its supremacy declared, 209.

objections to its ratification, 215.

restraints imposed by, 216.

upon importation of artisans, 21 7.

reasons for its commercial clause, 465.

not being self-executing can only outline powers, 537, 539.

meaning of "necessary" ])ower granted by it, 540.

CONSTITUTIONAL GUARANTEES everywhere surround citizens of

the United States, 203, 204.

CONSTITUTIONS, not a spontaneous development, but an evolution, 3.

their endurance depends upon slowness of growth, 49.

should represent the political intelligence of the nation, 49, 50.

contrast between France, England, and the United States, 50, 51.

written, their conservative effects, 169.

objects of framing, 171.
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CONSTITUTIONS— Con^muefZ.

written, what they represent legally, 172.

definition of, 173.

what they originally were, 174.

two classes, viz: conventional and cumulative, 207.

a perfectly balanced one impossible, 348.

British, how changed by revolution of 1688, 5.

its feudal character still remains, 14.

founded upon certain fundamental acts, 185.

but lacks ratification by the people, 184.

its contrasts with that of the United States, 24, 25.

its changes bring it nearer to our own, 26.

CONTEMPTS, legislative power to punish, 367.

cases illustrative of, 368, 369, 370, 371.

conclusions as to limits of this power, 375.

CONTRACT, change from status, as a basis of government, 28.

CONTRACTS, obligation of, not to be impaired by States, 277.

Madison's explanation of this provision, 278.

originally intended to operate in an equitable sense, 279.

restricted to the States alone, 279.

its violation by States cannot always be remedied at law, 280.

how States may successfully avoid paying their debts, 282.

judicial interpretations of laws impairing obligations, 283.

what kind of contracts are embraced in this provision, 283.

exemption laws not a violation, 285.

insolvent laws, not a violation, 286.

how United States courts can take cognizance of, 554.

CONVENTION, the supreme law-making body in a democracy, 13.

constitutional, when a legal body, 17.

what its purposes, 1 7, 20.

Parliaments as constitutional conventions, 21.

difierences between dogma and convention in government, 22, 23, 24.

presupposes contract, 23.

first colonial, of May 9, 1689, 72.

those held during the Revolution were lawful, though revolutionary,

135, 136.

COPYRIGHT, Congress may secure to authors, 486.

to what form of property it applies, 487.

CORPORATIONS, not citizens, nor entitled to their privileges and immu-

nities, 319.

COUNSEL, indicted party entitled to have, 260.

COUNTERFEITING, of foreign money, 467.

Congress to provide for punishing, 529.

States may also punish, 530.

COURTS, English, their precedents followed in the United States, 186.

Martial, their exclusive jurisdiction in the United States, 252.



INDEX. 683

COVRTS— Continued.

judgments whon hiwfiil cannot be roviewod by civil court?, 252.

in tlie United States liave no prerogative })Ower, 408.

their relations to legislation, 409.

mode of interj)reting laws, 410, 411.

may construe statutes in contravention of tlieir language, 412.

in construing statutes seek lor their intent, 412.

make the law for the particular case, 413.

their supervisory authority over various boards of officers, 414.

have built a concrete system of law, 415, 416.

establishment of Federal, 491.

special commissions in the nature of, 493.

Martial, 500.

CRIMES, capital and infamous, defined, 250, 251.

when committed in land or naval forces by whom to be tried, 251.

may be tried by courts martial and without a jury, 251.

CROWN, constitutional powers of, in England, 195.

CURRENCY, the power of Congress over, 478.

DAKOTA, North, when admitted into the Union, 165.

South, when admitted into the Union, 165.

DEPARTMENTS of our government, their apparent paradoxical rela-

tions, 166.

what the preponderance of any one indicates, 348.

inviolability against encroachments, 349, 350.

each has inherent powers to maintain itself, 365.

DISTRICT OF COLUMBIA, 506.

DIVORCE, legislative power over, 379.

DOGMA, in government, what it represents, 23.

DOMAIN, the national, in whom the title lies, 512.

eminent, right of, concurrent with States, 514.

DOMICIL, effects of change of, upon citizens, 338.

DORR REBELLION, its origin and character, 136.

DUE PROCESS OF LAW, its legal meaning, 255.

DUTIES AND IMPOSTS, 455.

ENABLING ACTS, how dispensed with, 145, 146.

when dispensed with, 143, 144, 165.

ENE^IIES, foreign, distinction between them and rebels, 495.

ENFORCEMENT ACT, power of Congress to pass, 533, 555.

EPISCOPACY, dread of, by the New England colonists, 59.

ESCHEAT, the principle as applied to States, 513.

ETHICS, political, cannot always enter into legislation, 425.

EXECUTIVE, the subordinate assignment to, in legislation, 99.

limitations to his power, 101, 107.

largest powers of, are political, 102.
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EXECUTIVE— Conhnwet^.

the veto power of, its significance, 103, 104.

difierence between England and the United States, 103.

its increasing use in the United States, 105.

number of Presidential vetoes, 105, 106.

war powers exercised during civil war, 109.

EXECUTIVE, State, powers and functions of, 391, 392, 396.

EXEMPTION" LAWS, not a violation of the obligation of contracts, 285.

EXPORTS, not to be taxed by Congress or the States, 225, 227.

but Congress may impose restrictions upon /ore/^n vessels, 227.

EX POST FACTO LAWS, prohibited to States as well as General Govern-

ment, 222.

what they are, 223.

not now regarded as remedial statutes, 223,

considered tantamount to bills of pains and penalties, 224.

why prohibited in the Constitution, 577 n.

EXTRADITION, inter-state, no power to coerce, 336.

duties of State Executive, 393.

powers of Congress over, 548.

FEDERAL COURTS, 491.

FINES, excessive, not to be imposed, 262.

FLORIDA, when admitted into the Union, 163.

FOREIGNERS, States may deny residence to, 157 n.

right of, regulating their admission, 467.

FRANKLIN, first to advocate a general colonial Congress, 74.

his "Albany plan" of a Federal Government, 83.

FREEDOM, religious guaranteed, 234.

of speech and of the press guaranteed, 236, 237.

of limits to its exercise, 238.

of rules governing its application, 239.

FUGITIVES from justice, 336, 393, 548.

GOVERNMENT.
always tentative and variable in operation, 4.

race-instincts underlie political tendencies, 4.

either dogma or convention at its foundation, 9.

monarchial, its tendency to impart a sacred character to rulers, 10.

conventional, being contractual recognizes equality of citizens, 11.

Federal and State, in what they difi'er, 12.

popular, its definition, 24, 29.

embraces two classes of citizens, governors and governed, 38.

monarchial, indicates patriarchal supremacy, 36.

difference between de facto and de jure, 41, 48.

popular, only a form of agency, 38.

the people, subjects of their own laws, 39.

guarantee of republican, in the United States, 47.



INDEX. 685

GOYER^ME^T— Continued.

popular local self-government long existent in England, 63.

doctrines of, among early colonists, 69.

origin of, antedates our revolutionary period, 70.

representative, its meaning to founders of our republic, 78.

federal, dilliculty of adjusting powers, 82.

of the United States, its decentralization under the Constitution, 168.

its division into three departments, 347.

what agencies necessary to operate it, 352.

GOVEKNORS OF STATES, see Executive, State, 391.

GUARANTEES, Constitutional, as elements of civil liberty, 166.

how secured in Great Britain, 170.

sources of, 175.

to the States and their citizens, 325.

GUIZOT, on civil liberties, 169.

on the structure of the English parliament, 357.

HABEAS CORPUS, its origin in English Constitutional History, 191.

introduced no new principle, 191.

servility of judges to the Crown before its passage, 192.

guaranteed to all the people of the United States, 218.

its suspension does not justify arbitrary arrests, 219.

cannot be ordered by the President, 219.

HAMPDEN'S case, 195.

HOUSE OF COMMONS, its origin, 356.

HOUSE OF LORDS, its judicial powers, 359.

HOUSE OF REPRESENTATIVES, 95.

IDAHO, when admitted into the Union, 165.

ILLINOIS, when admitted into the Union, 164.

IMPEACHMENT, 434.

the necessities which give rise to it, 436.

method of procedure in, similar in State and Federal senates, 437.

the only proper method of trying public officers, 437.

same power which creates an officer may remove, 438.

when first established in England, 439.

number of, in England, 440.

in United States, 440, 441.

what offences only are impeacliable, 441.

not a bar to an indictment, 442.

only a method of procedure, 443.

persons liable to, 443.

arrest and suspension of officer, 444.

procedure upon, 446.

two-thirds vote necessary to convict, 448.

not concluded by adjournment of Legislature, 448.

pardon cannot be granted to convicted person, 448.

public distrust of its impartial character, 449.



686 INDEX.

IMPORTS, its judicial meaning, 317.

INDIAN TRIBES, may make local laws for their own government, 477.

INDIANA, when admitted into the Union, 163.

INDICTMENTS, what they must recite, 259.

INSOLVENT LAWS, their effects upon contracts, 286.

when they are suspended, 287.

how they operate upon parties, 288, 289.

INSPECTION LAWS, 321.

INTERPRETATION OB^ STATUTES, 574.

of statutes, English Act of, 623.

IOWA, when admitted into the Union, 163.

JAY, C. J., his interpretation of sovereignty of the people, 86.

JEOPARDY, no citizen to be twice put in jeopardy, 252.

what it legally means, 252.

JOURNALS, legislative, as evidence, 382.

JUDICIAL LEGISLATION, 406.

interpretation of statutes, 417.

nullification of statutes unknown in England, 419.

legislation, its limits, 420.

cases illustrating, 421, 426.

not a conflict of departments, 422.

its effects upon constitutional law, 424.

duty of courts in respect to it, 426.

powers, assumption of, by Legislature, 377.

JUDICIAL RECORDS, full ftiith and credit to be given them, see Rec-

ords, 333.

JUDICIARY, powers of, in England, 198.

resistance to legislative usurpation, 350, 351.

its relations to the Legislature, 418.

Federal, 491.

JURISPRUDENCE, constitutional, of the United States, 199.

its sources in English history, 199.

its roots found in the Constitution, 201.

JURY TRIAL, in suits at common law, 260.

States may dispense with it in certain cases, 261.

may be omitted in preliminary inquiries, 261.

how facts may be re-examined on appeal, 261, 262.

KANSAS, when admitted into the Union, 164.

KENTUCKY, when admitted into the Union, 163.

KING, its variable meaning in English history, 9.

former characteristics of sovereignty in England, 10.

LAND, held mfree and common socage by early colonists, 63.

the right to control alienation belonged to towns, 64.
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LAAV, common, of England, its adoption into our jurisprudence, 44, 45, 46.

its application denied to colonies, 44, 40.

constitutional, unknown as such in England, 17G.

leading cases of, in England, 194.

LAAVS, want of interpreters among the early colonists, GC.

LEGAL-TENDER ACTS, power of Congress to pass, 479, 556.

LEGISLAITON, variable meaning of words employed in, 33, G23.

constitutional history of country furnishes explanation, 33.

apparent paradoxes in the relations of the various departments of our

government, IGG.

dillerence between national and State, 3SG.

what laws must contbrm to in order to be valid, 387.

judicial, 406.

its functions, 407, 408.

its protective character, 432.

"appropriate," under the new amendments, 554.

mechanics of, 562.

extent of, in number of statutes annually passed, 562.

every new law a displacer of existing rules, 564.

official draughtsmen of statutes in England, 592.

LEGISLATIVE POWER, its two forms in the United States, 15.

over suits, how it may be used, 378.

courts, and its limits, 379.

LEGISLATURE, the, its relations to administrative law, 343.

necessity of its division into two houses, 344.

what it legally represents, 345.

what its functions were in colonial times, 346.

in the Middle Ages, in England, 354.

State Constitutions do not generally define powers of, 362.

what are the constitutional powers of our State legislatures, 366.

assumption of judicial powers by, 377.

why regarded as the highest authority in the State, 397.

cannot exercise judicial functions, 398.

two houses of, prescribed in all the States, 399.

difference between its ])owers and those of Congress, 400-404.

varying interpretations of legislative powers, 401, 402.

no control over rights of moral obligation, 403.

members of, their privileges, 381.

within what limits it must exercise its powers, 384, 385.

its omnipotence in colonial days, 434, 435.

LIBERTY, civil, its growth, 22.

its meaning under the civil law, 36.

its meaning in the United States, 37.

what its bulwarks consist of, 168.

LOBBY AGENTS, their functions examined, 383.

LOUISIANA, when admitted into the Union, 163.
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MADISON, on infirmity of Articles of Confederation, 150.

MAGNA CHAKTA, its relations to the British Constitution, 187.

MAILS, powers of Congress over contents of, 559, 560.

MAINE, when admitted into the Union, 164.

MEASURES AND WEIGHTS, powers of Congress over, 482.

MICHIGAN, when admitted into the Union, 163.

MILITARY COURTS, their judgments final, 501.

MILITIA, the, what it represents in the State, 243.

calling out of, 501.

Daniel Webster on the character of, 503.

Massachusetts S. C. Justices upon, 503.

who are liable to serve in, 504.

control of, when in service, 505.

MINNESOTA, when admitted into the Union, 164.

MISSISSIPPI, when admitted into the Union, 164.

]\HSSOURI, when admitted into the Union, 164.

MONEY, gold and silver coin, the only kind known to the Constitution, 277.

MONEYS, public, not to be drawn from Treasury, except by appropria-

tions, 228.

when in the custody of departments still considered in the

Treasury, 230.

MONTANA, when admitted into the Union, 165.

NATIONAL BANKS, Congress may incorporate, 542.

NATION, the United States, are such a political society, 14.

NATIONS, law of, Congress may punish crimes against, 493.

NATURALIZATION, power of Congress over, 521.

NAVIGATION, Congress may pass laws regulating, 466.

NAVY, Congress may provide for maintaining, 499.

NEBRASKA, when admitted into the Union, 165.

NEVADA, when admitted into the Union, 164.

NEW ENGLAND, settlement of, not a national act, 18.

charter of, its peculiar character, 18.

sovereign authority claimed by settlers, 18, 19.

fundamental ideas actuating settlers, 56, 57.

their primary reason a religious one, 58.

political qualifications required in freemen, 58.

NOBILITY, titles of, not to be granted, 230.

OBLIGATION, of contracts, not to be impaired by States, 277.

OFFICE, public, only a temporary trust, 31.

contracts to obtain illegal, 32.

salaried, appointment to, not a contract, 284.

OHIO, when admitted into the Union, 163.

OREGON, when admitted into the Union, 164.
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PACKAGE, original, exemption of goods in, from State control, 473, 4 74.

PAPKltS, private, security against search, 244, 4:31.

PARDONS, power of the executive to grant, 395.

PARENTAL AUTHORITY. See State.

PARISH, the foundation of the town in England, 63.

its vestry a local legislatin-e, 63.

PARLIAjNIENT, its omnipotent powers, 178.

had to insist upon its own supremacy, 179.

English courts may not criticise action of, 179.

is a constitutional assembly, 180.

principles on which its sovereignty rests, 182.

the controller of the British Constitution, 183.

leading cases as to its powers, 197.

when first divided into two houses, 356, 357-

chief objects of early, 358.

PASSENGERS, transportation of, 466.

PATENTS, power of Congress over, 488.

PENSIONS, power of Congress to bestow, 549.

PEOPLE, variable meaning of term, 34, 41.

does not necessarily mean citizens, 34.

when it does mean citizens, 35.

organic and territorial people, what, 34-

differences in privileges, 43.

in republic-, the repository of all power, 40.

necessity for limiting numbers of, as legislators, 42.

PETITION OF RIGHT, its relations to the British Constitution, 189.

PILGRIMS of New England.

adopted no constitution but the Mayflower compact, 19.

how they founded a State or commonwealth, 117.

PILOTAGE FEES, States may impose them, 229.

PIRACIES, punishment of, 493.

POLICE POWER of States, over commerce, 4€9, 470.

POLICY, public, has no place in English jurisprudence, 180-

PORTS OF ENTRY. No preference to be given by Congress to any

States in selecting them, 228.

POST-OFFICES AND POST-ROADS, Congress may establish, 483.

POST-ROAD, definition of, 485.

POTTER, Judge, his resistance to legislative usurpation, 351.

POWER, political, represents voice of the majority, 30.

assent of the whole people to its exercise never given, 31.

legislative, how classified in the United States, 15.

POWERS of government, how distributed, 210.

what, granted exclusively to the United States, 210.

States, 211.

concurrent of the United States and the States, 211.

to be exercised by the consent of Congress only, 211.

44
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FOWEUS— Continued.

effect of, on States, where Congress has only partially exercised them,

211, 212.

what is meant by residuum of, in States, 212.

grants of, to Congress without prohibitions leave States free to act, 213.

limitations upon exercise of concurrent, 214.

of General Government must be granted, 270.

limited in their number, not in their nature, 271.

cannot furnish remedies in all cases, 271.

necessary, their meaning as applied to Congress, 540.

incidental, their meaning as applied to Congress, 541.

PREAMBLES to statutes now generally omitted, 588.

PREROGATIVE, no such right known in Government of the United

States, 11.

of monarch subordinated to the law in England since 1688, 40.

PRESIDENT, see Executive.

PRESS, liberty of the, 236.

the, has no special privilege to defame character, 240'.

PRIVATEERING, abolition of, by European powers, 497.

PRIVILEGES AND IMMUNITIES OF CITIZENS, 337.

their meaning defined, 339, 340.

PROPI^RTY, no one to be deprived without "due process of law," 254.

private, not to be taken for public use without compensation, 256.

when taken for public use is governed by the law of necessity, 256.

rules governing the taking of, 257.

when the United States may take, 257.

method usually followed in obtaining it, 258.

PROSECUTIONS, criminal, rights of defendant under, 258.

where trial must take place^, 259.

PUNISHMENT, cruel and unusual, not to be inflicted, 262-266.

capital, proper method of inflicting, 267, 268.

PUNISHMENTS, legislative, see Bills of Attainder, 221.

QUARANTINE, States cannot tax tonnage to support their quarantine

laws, 297.

RAILROADS, when under supervision of Congress, 470.

RECORDS, judicial, full faith and credit to be given to them between the

States, 333.

effects of this clause upon wills, 334.

objects accomplished by it in general, 335.

limitations upon, by States, 336.

to civil actions only, 336.

RELIGION, the Christian, forms part of our common law, 235.

the Bible its recognized foundation in the United States, 235.

RELIGIOUS FREEDOM guaranteed, 234.

its control belongs to States, 234.
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REPRESENTATION, Its basis, l»ow established, 91.

its relations to popular sovereignty, 94.

English classification of j)opulation in reference tliercto, 181.

REPRESENTATIVE, liow he differs from a deputy, 95.

REPRESENTATIVES, House of, its establishment, 95.

REPUBLIC, variable meaning of term, 47.

REPUBLICAN FORM OF GOVERNMENT guaranteed, 327.

what constitutes, 329.

Congress alone can decide, 329.

not destroyed by secession, 331.

States may use military force to sustain, 332.

RESTRAINTS upon the General Government imposed by the original

amendments to the Constitution, 231.

made a sine qua ncm of its ratification, 232.

when these amendments were passed, 233.

form a true Bill of Rights, 233.

none upon the legislative power of the colonies, 366.

upon the national government, 215.

States, 272, 298.

since the civil war, why necessary, 299.

REVOLUTION, its outbreak in 1689, 72.

its final inciting cause in 1774, 73.

is there a right of, under the Constitution, 138.

the question of its right examined in Texas v. White, 138.

RIGHTS, reserved to the States and people, 268.

fundamental, exist, though not enumerated, 269.

vested, cannot be impaired by legislation, 378, 574, 600, 603.

RHODE ISLAND, its peculiar charter, 137.

ROMAN LEGISLATION, how carried on, 353.

SEAMEN, shipping of, 466.

SEARCHES AND SEIZURES, protection against unreasonable, 244.

exceptions in alleged breaches of revenue laws, 245.

one's private papers cannot be seized for use against him, 245.

nor one's refusal to produce them taken as pro confesso of allegation^:

against him, 246.

when unreasonable, 431.

SECESSION, ordinances of, void ab initio, 159.

no power of, in the States, 169.

its effects upon the Constitution, 308.

SENATE, its purpose in Federal legislation, 96.

limitations to its power, 97.

SEVEN BISHOPS, case of, 195.

SIDNEY, Algernon, remarks on INIagna Charta, 187.

SHORES of navigable streams belong to States, 471.

SOLDIERS, not to be quartered upon citizens without the latter's consent,

244.
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SOVEREIGNTY, popular, antiquity of doctrine in Europe, 187.

recognizes no prerogative rights, 11.

its distribution, how secured in the United States, 84.

its limitations in the States, 88.

epitome of its relations to the people, the States and the General Govern-

ment, 89.

conventional, its doctrine examined, 139, 140.

federative, how distributed, 210.

STATE, the, a secular organization in the United States, 59.

a qualified sovereignty under the Constitution, 111.

C. J. Marshall's definition of, 130.

origin of—Aristotle's views, 111.

exists as a social growth to enforce laws, 112.

represents organized sovereignty, 112.

an impersonal representative of its citizens, 112, 113^

is founded upon jural rights of persons, 113.

does not create rights, only enforces them, 113.

its components, as compared with a nation, 113.

must be sovereign, 114.

American States, their peculiar status, 114.

the, evolved and not invented, 115, 118.

an instrument for organizing justice, 115.

different aspects of ancient and modern, 115.

ancient, based upon status, modern upon personal independence,

115.

what constitutes one of the United States, 116.

when the term first appears in English history, 119.

definition of a State in our Union, 123.

rather territorial than personal, 124.

its relations to the citizen, 124, 125, 126, 127, 128.

the, not j)ersonal in its sovereignty, 124.

has no original power, 127.

parental authority of, its meaning and efiects, 125, 126.

the, has certain jural rights, 128.

judicial interpretations of the word State, 129, 130.

formation of, under Constitution of the United States, 132.

governments, how organized, 134.

by what process admitted into the Union, 141, 142.

irregular admissions of Arkansas and Michigan, 144.

how irregularity in admission may be cured, 145.

•what constitutes one in the United States, 155.

its relative sovereignty to the sovereignty of the United States, 156.

infraction of Constitution by its citizens, not a State act, 156.

wrongs done to, how punishable, 439.

legislation over navigable waters, 310.

must not be obstructive to commerce, 312.
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STATE TAXATION over its own internal commerce, 313.

must not ailect inter-stute commerce, 814.

what are its lawful subjects, 315.

may tax both as a sovereignty and a proprietor, 815.

STATE TRIALS of England, tyranny exercised in, 437.

wrongs, how punishable, 439.

STATES, carried on llevolutionary War unitedly, 121.

how developed out of colonies, 121.

were sovereign before adoption of the Constitution, 122.

no present ones outside of the Constitution, 123.

differences between European and American States, 133.

four ways in which American States became sovereign, 134.

original thirteen, no Enabling Act required for their admission, 140.

by what systems of jurisprudence governed, 141.

their relations to each other, 148.

under confederation recognized as sovereign, 149.

fallacy of absolute State sovereignty, 151.

union of, based upon nationalization of territory, 152.

objects of, to benefit the whole people, not the States, 153.

their autonomy recogniz(!d and judicially sustained, 154.

sopnetimes pushed to extremes, 157.

not extinguished by the Civil War, 160.

cannot withdraw from the Union at will, 158.

political status of, 161.

dates of their ratification of the Constitution, 162.

admission into the Union, 163, 164, 165.

no preference to be given by Congress to ports of any, 228.

but Congress may choose between ports for overpowering causes, 228.

their authority over their own citizens before the passage of the 13th

Amendment, 269.

juxtaposition of freedom and bondage in, 270.

constitutional restraints upon, 272, 298.

cannot form treaty or alliance, 273.

nor grant letters of marque, 273.

nor coin money, 274.

nor emit bills of credit, 274.

can make only gold and silver a legal tender, 276.

cannot impair obligation of contracts, 277.

without the consent of Congress tax either imports or exports, 290.

except to execute their inspection laws, 290.

object of this provision was to make inter-state commerce free, 290.

when they may employ military force, 332.

but cannot maintain a military government, 332.

their autonomy, how secured, 364.

may deny residence to aliens, 157 n., 460.

not tax the coasting trade, 471.
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STATES—Continued.
may not tax the imported articles in original package, 471.

cannot interfere with rights of property in patents, 490.

STATUTES, definition of, 564.

their different aspects under the civil and common laws, 565.

difference between ancient and modern, in England, 565.

no similar distinctions in the United States, 566.

sources whence they emanate in the United States, 567.

may be public or private, 567.

affirmative, their effects upon the common law, 568.

concurrence of, with common law, 569.

negative, their effects upon the common law, 570.

synopsis of general principles relating to their structure and validity, 571.

interpretation of, 574.

their framing and rules governing composition, 577.

and preliminaries thereto, 581.

and style of language required, 583.

contrasts between literary and legal composition, 584.

punctuation, its value, 586.

descriptive word in title need not be repeated, 588.

preambles now generally omitted, 588.

titles of, what they should recite, 589, 590.

constitutional provisions relating to, 590.

enacting clauses, difficulty of drafting, 591^ 607.

careless use of words, dangers arising from, 593.

defective arrangement of pronouns, 594.

cautions necessary in the use of adjectives and adverbs, 595.

use of explanatory words, 595.

use of expressing unstable facts, 597.

qualities and their degrees, 597.

criminal, necessity of using precise language in, 592, 598.

dangers from introducing illustrations in, 598.

general words following particular, 598.

amendatory and repealinjr, 599.

must respect vested rights, 600, 601.

provisos as to contracts, 601, 603.

rules as to what things they must not disturb, 602.

retroactive, permitted, but not favored, 602.

amendatory, must recite their exact purport in title, 603.

engrafting and extending, definition of, 604.

framing of, objects of, 605.

rights referred to must relate to persons or things, 605.

referred to are either public or private, 606.

must represent necessity, expediency, and validity, 608.

what the legal subject in them describes, 609.

legal subject and legal action should be near together, 611.

must precede legal action, 613.
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STATUTES— Continued.

legal, should be precisely described, 610.

impersonal tonus of expression to be avoided, Cll.

things must be associated with persons, 612.

enacting verb and its auxiliaries, 614.

"may and may not," their significance, 614.

''shall and shall not," their significance, 614.

the copula and its uses, 614.

rules as to its connection with the enacting verb, 615.

provisos, their efl'ects upon, 617.

excej)tions, their effects in, 617.

old style of framing abandoned, 619.

defects in, 619.

present tense substituted for the future, 620,

STATUTES AT LARGE, English, date of their beginning, 188.

SUFFRAGE, differences in ancient and modern right of, 43.

TAXATION of commerce by States forbidden, 293.

how far qualified, as to its remote agencies, 293, 294.

State, 315.

of vessels and steamboats, 316.

of movable property in transit, 317, 318.

of licenses, 318.

of corporations, 319.

may exempt or limit amount of, in case of corporations, 320.

what things may not be taxed, 322.

may not tax passengers arriving at its ports, 322.

aliens temporarily residing, 322.

freight passing in or out, 322.

passengers in transit, 322.

coal exported from it, 322.

lumber floating through, 322.

TAXES, capitation and direct, how laid, 224.

no preferences between States permitted, 225.

reasons for the provision relating thereto, 225, 226.

direct, what the difierence between them and excise taxes, 226.

TELEGRAPH, communications by, 466.

TELEGUAPH COMPANIES, Congress may grant rights of way to, 557.

TELEGRAPHIC MESSAGES, not privileged hke mail matter, 246, 24 7,

248.

their present status before courts, 249.

TENNESSEE, when admitted into the Union, 163.

TENURES, feudal, early abolition of, in United States, 46.

TERRITORY, how converted into a State, 142.

Legislature may originate proceedings to convert, 146.

subsec^uent action of Congress, 147.
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TERRITORIES, political disabilities of their citizens, 35, 509.

how originally acquired by the United States, 510.

the right to acquire, 514.

powers of Congress over, 514, 515.

TEXAS, when admitted into the Union, 163,

TITLES OF NOBILITY, not to be granted by the United States, 230.

what they legally signify, 231, and n.

TONNAGE, States forbidden to lay a tax upon, 297.

TOWN, the political unit in New England governments, 60.

synonymous with parish, 61.

governments, the nurseries of democratic society, 61.

TOWNS, their influence upon the government of the State, 62.

their supremacy in Connecticut, 62.

establishment of, in Massachusetts, 64.

their local sovereignty, 71.

TRADE, a constituent of commerce, 466.

UNCONSTITUTIONAL LAWS, 427.

UNITED STATES, how formed from colonies, 121.

VACANCY in office, when it may be filled by President, 107.

VERMONT, when admitted into the Union, 163.

VESTED RIGHTS, Legislature cannot impair, 378, 574, 600, 603.

VETO POAYER of President, 103.

VIRGINIA leads off in organizing a Continental Congress, 74.

WAR, Congress may declare, 494.

WASHINGTON, when admitted into the Union, 165.

WEBSTER, Daniel, on the authority of constitutional conventions, 136,

137.

WEIGHTS AND MEASURES, power of Congress over, 482.

WEST VIRGINIA, when admitted into the Union, 164.

WISCONSIN, when admitted into the Union, 163.

WITNESS AGAINST ONE'S SELF, no one compelled to be, 253.

See " Searches and Seizures," 245, 246.

WORDS, judicial meaning of those commonly used in statutes, 623.

WYOMING, when admitted into the Union, 165.

*̂. >*














